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§  1051.  (Jud.  Code,  §  69.)    Judicial  districts. 
The  United  States  are  divided  into  judicial  districts  as  follows: 
R.  S.  f  530.    Act  March  3,  1911,  c.  231,  f  69,  36  Stot  1105. 

Notes  of  Deeiffloiis  % 


Judioial  districts  In  generals— The 
words  "two  courts"  in  a  statute  cre- 
ating judicial  districts  with  a  district 
court  for  each  and  making  provision 
for  terms  mean  two  terms  of  a  court. 
Geiger  v.  Tacoma  Ry.  &  Power  Go. 
(C.  0.  1905)  141  Fed.  169. 

Though  the  territorial  extent  of  the 
jurisdiction  of  a  particular  federal 
court  cannot  be  restricted  or  enlarged 
by  state  legislation  or  agreement,  such 
legislation  or  agreement  may  give  def- 


initeness  or  certainty  to  questions  of 
boundaries  between  the  districts  which 
congress  had  necessarily  left  undeter- 
mined. Hall  V.  Devoe  Mfg.  Co.  (D.  C. 
1882)  14  Fed.  183. 

A  district  court  exists  in  each  judicial 
district  and  its  jurisdiction  is  coexten- 
sive with  the  district  U.  S.  v.  Kessel 
(D.  C.  1894)  63  Fed.  433,  434. 

Cited  without  definite  appiloation, 
Barrett  v.  U.  S.  (1808)  18  Sup.  Ct.  327, 
330,  169  U.  S.  218,  42  L.  Ed.  723. 


§  1052.  (Jud.  Code,  §  70,  as  amended.  Act  Feb.  28,  1913,  c.  89.) 
Alabama. 

The  State  of  Alabama  is  divided  into  three  judicial  districts,  to 
be  known  as  the  northern,  middle,  and  southern  districts  of  Ala- 
bama. The  northern  district  shall  include  the  territory  embraced 
on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties 
of  Cullman,  Jackson,  Lawrence,  Limestone,  Madison,  and  Morgan, 
which  shall  constitute  the  northeastern  division  of  said  district; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Colbert,  Franklin,  and  Lauderdale,  which  shall  constitute 
the  northwestern  division  of  said  district;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Cherokee, 
De  Kalb,  Etowah,  Marshall,  and  Saint  Clair,  which  shall  constitute 
the  middle  division  of  said  district;  also  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Blount,  Jefferson,  and 
Shelby,  which  shall  constitute  the  southern  division  of  said  district; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Walker,  Winston,  Marion,  Fayette,  and  Lamar,  which  shall 
constitute  the  Jasper  division  of  said  district;  also  the  territory 
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embraced  on  the  date  last  mentioned  in  the  counties  of  Calhoun, 
Clay,  Cleburne,  and  Talladega,  which  shall  constitute  the  eastern 
division  of  said  district;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Bibb,  Greene,  Pickens,  Sumter,  and 
Tuscaloosa,  which  shall  constitute  the  western  division  of  said  dis- 
trict. Terms  of  the  district  court  for  the  northeastern  division  shall 
be  held  at  Huntsville  on  the  first  Tuesday  in  April  and  the  second 
Tuesday  in  October;  for  the  northwestern  division,  at  Florence 
on  the  second  Tuesday  in  February  and  the  third  Tuesday  in  Oc- 
tober :  Provided,  That  suitable  rooms  and  accommodations  for  hold- 
ing court  at  Florence  shall  be  furnished  free  of  expense  to  the  Gov- 
ernment; for  the  middle  division,  at  Gadsden  on  the  first  Tuesdays 
in  February  and  August:  Provided,  That  suitable  rooms  and  ac- 
commodations for  holding  court  at  Gadsden  shall  be  furnished  free 
of  expense  to  the  Government;  for  the  southern  division,  at  Bir- 
mingham on  the  first  Mondays  in  March  and  September,  which 
courts  shall  remain  in  session  for  the  transaction  of  business  at 
least  six  months  in  each  calendar  year;  for  the  Jasper  division,  at 
Jasper  on  the  second  Tuesdays  in  January  and  June :  Provided,  That 
suitable  rooms  and  accommodations  for  holding  court  at  Jasper  shall 
be  furnished  free  of  expense  to  the  Government;  for  the  eastern 
division,  at  Anniston  on  the  first  Mondays  in  May  and  November; 
and  for  the  western  division,  at  Tuscaloosa  on  the  first  Tuesdays  in 
January  and  June.  The  clerk  of  the  court  for  the  northern  district 
shall  maintain  an  office,  in  charge  of  himself  or  a  deputy,  at  Annis- 
ton, at  Florence,  at  Jasper,  and  at  Gadsden,  which  shall  be  kept  open 
at  all  times  for  the  transaction  of  the  business  of  said  court.  The 
district  judge  for  the  northern  district  shall  reside  at  Birmingham. 
The  middle  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Autauga, 
Barbour,  Bullock,  Butler,  Chilton,  Coosa,  Covington,  Crenshaw, 
Elmore,  Lowndes,  Montgomery,  and  Pike,  which  shall  constitute 
the  northern  division  of  said  district;  also  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Coffee,  Dale,  Geneva, 
Henry,  and  Houston,  which  shall  constitute  the  southern  division 
of  said  district;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Chambers,  Lee,  Macon,  Randolph,  Rus- 
sell, and  Tallapoosa,  which  shall  constitute  the  eastern  division  of 
said  middle  judicial  district.  Terms  of  the  district  court  for  the 
Northern  division  shall  be  held  at  Montgomery  on  the  first  Tues- 
days in  May  and  December ;  for  the  southern  division,  at  Dothan 
on  the  first  Mondays  in  June  and  December;  and  for  the  eastern 
division,  at  Opelika  on  the  first  Mondays  in  April  and  November: 
Provided,  That  suitable  rooms  and  accommodations  for  holding' 
court  at  Opelika  shall  be  furnished  free  of  expense  to  the  Govern- 
ment. The  clerk  of  the  court  for  the  middle  district  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  Dothan,  and  shall 
maintain  an  office  in  charge  of  himself  or  a  deputy  at  Opelika,  which 
said  offices  at  Dothan  and  Opelika  shall  be  kept  open  at  all  times 
for  the  transaction  of  the  business  of  said  divisions.  The  southern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Baldwin,  Choctaw, 
Clarke,  Conecuh,  Escambia,  Mobile,  Monroe,  and  Washington, 
which  shall  constitute  the  southern  division  of  said  district;  also, 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties 
of  Dallas,  Hale,  Marengo,  Perry,  and  Wilcox,  which  shall  consti- 
tute the  northern  division  of  said  district.  Terms  of  the  district 
court  for  the  southern  division  shall  be  held  at  Mobile  on  the  fourth 
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Mondays  in  May  and  November;  and  for  the  northern  division,  at 
Selma  on  the  first  Mondays  in  May  and  November. 

R.  S.  S  632.  Act  March  3.  1911,  c  231,  |  70,  36  Stat  1105.  Act  Feb.  28, 
1913,  c.  89,  37  Stat  69a 

'This  section,  as  enacted  in  the  Judicial  Code,  provided  for  two  divisions,  a 
northern  and  a  southern  division,  in  the  middle  district  An  eastern  division 
in  that  district  was  established  and  times  for  terms  of  court  therein  at  Opelika 
were  fixed,  and  the  derk  was  required  to  maintain  an  office  at  Opelika,  by 
amendment  of  the  section  to  read  as  set  forth  here,  by  Act  Feb.  28,  1913, 
c  89,  cited  above. 

Notes  of  DeoUloiui 

Appointment  and  authority  of  Judges,  erwise   provide,  equal  rights   and   au- 

— Act  March  3,  1905,  c.  1419,  ff  3.  33  thority,  and  in  some  matters  joint  rights 

Stat.   988,   creating  the   Eastern  divi-  and  authority,  and  the  absence  of  one 

sion  of   the  Northern  district  of  Ala-  of  them  from  the  district  or  the  fact 

bama,  limits  the  territorial  jurisdiction  that  one  alone  holds  the  court  cannot 

of  the  court  therein  to  the  enumerated  justify    that   judge    in    overriding    the 

counties  composing  the  division.     Kib-  rights   or  authority  of  a  colleague   or 

bier  V.  St.  Louis  &  S.  F.  R.  Co.  (O.  C.  give  legality  to  his  appointment  or  the 

1006)  147  Fed.  879.  removal  of  court  officials  without  the 

Act  Feb.  25,  1907,  c.  1198.  34  Stat.  consent  of  the  absent  judge.  Id. 
931,  providing  for  a  United  States  dis-  The  commission  of  a  judge  of  the 
trict  judge  for  the  Northern  district  Northern  district  of  Alabama  having 
of  Alabama,  does  not  repeal  Act  Aug.  expired  by  adjournment  of  the  Senate 
2,  1886,  c.  842,  24  Stat  213,  and  prior  without  action,  the  judge  of  the  North- 
laws,  which  expressly  confirm  the  juris-  em  and  Middle  districts  again  became 
diction  of  the  then  present  district  the  sole  judge  of  the  Northern  district, 
judge  of  the  several  districts  and  his  and  so  continued  until  another  appoint- 
svccessors  in  the  Northern  and  Middle  ment  and  qualification  occurred,  and 
districts,  but  the  legislation  was  merely  an  order  entered  on  the  minutes  by  the 
intended  to  add  another  judge  in  the  direction  of  the  judge  of  the  Northern 
district,  the  business  of  which  was  and  Middle  districts  appointing  a  ref- 
greater  than  one  judge  alone  could  eree  in  that  interval  is  a  valid  act  of 
dispatch.  Ex  parte  Steele  (D.  0.  1908)  the  sole  judge  of  that  district,  and  the 
162  Fed.  694.  reappointment    of    the    judge    of    the 

Under  Act  Aug.  2,  1886,  c.  842,  24  Northern  district  and  his  qualification 

Stat.   213,  the  judge  of  the  Northern  thereafter  cannot  destroy   the  validity 

and  Middle  districts  of  Alabama,  being  of  the  appointment,   or  authorize  him 

equally  the  judge  of  both  districts,  can,  without  the  consent  of  the  other  judge 

when  in  either,  exercise  judicial  func-  to  vacate  or  annul  it.     Id. 
tions   regarding   matters  in   the   other 

district  without  being  personally  pres-  Cited     without     definite    application, 

ent  therein.    Id.  Petri  v.  F.   E.  Greelman  Lumber  Co. 

Where  there  are  two  district  judges  (1905)    26  Sup.  Ct  133,   137,  199  U. 

of  the  same  federal  district,  they  have,  S.  487,  50  L.  Ed.  281;   Dwyer  v.  U.  S. 

unless  the  statutes  relating  to  them  oth-  (1900)  170  Fed.  160,  95  C.  0.  A.  416. 

§  1053.  (Act  June  20,  1910,  c.  310,  §  31.)     Arizona. 

The  said  State,  when  admitted  as  aforesaid,  shall  constitute  one 
judicial  district,  *  *  and  the  said  district  shall,  for  judicial  pur- 
poses, be  attached  to  the  ninth  judicial  circuit.  There  shall  be  ap- 
pointed for  said  district  one  district  judge,  one  United  States  at- 
torney, and  one  United  States  marshal.  The  judge  of  said  district 
shall  receive  a  yearly  salary  the  same  as  other  similar  judges  of  the 
United  States,  payable  as  provided  for  by  law,  and  shall  reside  in 
the  district  to  which  he  is  appointed.  There  shall  be  appointed 
clerks  of  said  courts,  who  shall  keep  their  offices  at  the  capital  of 
said  State.  *  *  The  circuit  and  district  courts  for  said  district, 
and  the  judges  thereof,  respectively,  shall  possess  the  same  powers 
and  jurisdiction  and  perform  the  same  duties  required  to  be  per- 
formed by  the  other  circuit  and  district  courts  and  judges  of  the 
United  States,  and  shall  be  governed  by  the  same  laws  and  regula- 
tions. The  marshal,  district  attorney,  and  the  clerks  of  the  circuit 
and  district  courts  of  said  district,  and  all  other  officers  and  per- 
sons performing  duties  in  the  administration  of  justice  therein, 
shall  severally  possess  the  powers  and  perform  the  duties  lawfully 
possessed  and  required  to  be  performed  by  similar  officers  in  other 
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districts  of  the  United  States,  and  shall,  for  the  services  they  per- 
form, receive  the  fees  and  compensation  now  allowed  by  law  to 
officers  performing  similar  services  for  the  United  States  in  the 
Territory  of  Arizona.     (36  Stat.  576.) 

This  section  was  part  of  the  act  to  enable  the  people  of  New  Mexico,  and 
the  people  of  Arizona,  respectively,  to  form  a  constitution  and  state  govern- 
ment and  be  admitted  into  the  Union,  cited  above.  Its  provisions  wore  not  in- 
corporated in  and  it  was  not  specifically  repealed  by  the  Judicial  Code. 

The  "said  State,"  referred  to  in  the  first  words  of  this  section,  was  the  State 
of  Arizona,  the  admission  of  which  into  the  Union  was  provided  for  in  preced- 
ing sections  of  the  act 

The  portions  of  this  section  omitted  here  provided  that  "the  circuit  and  dis- 
trict courts  of  said  district  shall  be  held  at  the  capital  of  said  State,"  and 
fixed  the  time  for  the  terms  of  said  courts.  These  provisions  were  superseded 
by  difiFerent  provisions,  as  to  the  places  and  times  for  terms  of  the  district 
court,  of  Act  Oct.  3,  lUlii,  c.  17,  §  2,  post,  §  1055 ;  circuit  courts  having  been 
abolished  by  Jud.  Code,  |§  289-291,  post.  §§  1266-1268. 

Sections  32  and  33  of  said  Act  June  20,  1910,  c.  310,  provided  for  the  dis- 
position and  determination  of  cases  pending  in  the  courts  at  the  time  of  the 
admission  of  the  State,  and  for  the  prosecution  of  civil  causes  of  action  and 
criminal  offenses  arising  or  committed  prior  to  such  admission,  and  as  to  which 
no  suit,  action,  or  prosecution  should  then  be  pending. 

§  1054.  (Act  Oct.  3,  1913,  c.  17,  §  1.)     Arizona;  one  district. 

The  State  of  Arizona  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Arizona.     (38  Stat.  203.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
^x  the  times  and  places  of  holding  district  court  for  the  district  of  Arizona." 
Previous  provisions  constituting  the  state,  when  admitted  to  the  Union,  one 
judicial  district,  and  fixing  the  place  and  times  for  terms  of  court  therein, 
were  made  by  the  enabling  act  for  the  admission  of  the  State,  Act  June  20, 
1910,  c.  310,  i  31,  ante,  |  1053. 

§  1055.  (Act  Oct.  3,  1913,  c.  17,  §  2.)  Arizona;  terms  of  court. 
That  terms  of  the  district  court  shall  be  held  in  Tucson  on  the 
first  Mondays  in  May  and  November ;  at  Phoenix  on  the  first  Mon- 
days in  April  and  (Dctober;  at  Prescott  on  the  first  Mondays  in 
March  and  September ;  and  at  Globe  on  the  first  Mondays  in  June 
and  December.  Causes,  civil  and  criminal,  may  be  transferred  by 
the  court  or  judge  thereof  from  any  of  the  aforesaid  places  where 
court  shall  be  held  in  said  district  to  any  of  the  places  hereinabove 
mentioned  in  said  district  when  the  convenience  of  the  parties  or 
the  ends  of  justice  would  be  promoted  by  the  transfer;  and  any 
interlocutory  order  may  be  made  by  the  court  or  judge  thereof  in 
any  of  the  hereinabove  mentioned  places.  (38  Stat.  203.) 
See  notes  to  preceding  section  of  this  act,  ante,  §  1053. 

§  1056.  (Jud.  Code,  §  71.)     Arkansas. 

The  State  of  Arkansas  is  divided  into  two  districts,  to  be  known 
as  the  eastern  and  western  districts  of  Arkansas.  The  western  dis- 
trict shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Sevier,  Howard,  Little 
River,  Pike,  Hempstead,  Miller,  Lafayette,  Columbia,  Nevada, 
Ouachita,  Union,  and  Calhoun,  which  shall  constitute  the  Texarkana 
division  of  said  district ;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Polk,  Scott,  Yell,  Logan,  Sebastian, 
Franklin,  Crawford,  Washington,  Benton,  and  Johnson,  which  shall 
constitute  the  Fort  Smith  division  of  said  district;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Baxter, 
Boone,  Carroll,  Madison,  Marion,  Newton,  and  Searcy,  which  shall 
constitute  the  Harrison  division  of  said  district.  Terms  of  the  dis- 
trict court  for  the  Texarkana  division  shall  be  held  at  Texarkana 
on  the  second  Mondays  in  May  and  November;  for  the  Fort  Smith 
division,  at  Fort  Smith  on  the  second  Mondays  in  January  and  June ; 
and  for  the  Harrison  division,  at  Harrison  on  the  second  Mondays  in 
April  and  October.     The  eastern  district  shall  include  the  territory 
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embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Lee,  Phillips,  Saint  Francis,  Cross,  Monroe,  and  Wood- 
ruff, which  shall  constitute  the  eastern  division  of  said  district;  also 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Independence,  Cleburne,  Stone,  Izard,  Sharp,  and  Jackson,  which 
shall  constitute  the  northern  division  of  said  district;  also  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Critten- 
den, Clay,  Craighead,  Greene,  Mississippi,  Poinsett,  Fulton,  Ran- 
dolph, and  Lawrence,  which  shall  constitute  the  Jonesboro  division 
of  said  district;  and  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Arkansas,  Ashley,  Bradley,  Chicot, 
Clark,  Cleveland,  Conway,  Dallas,  Desha,  Drew,  Faulkner,  Garland, 
Grant,  Hot  Spring,  Jefferson,  Lincoln,  Lonoke,  Montgomery,  Perry, 
Pope,  Prairie,  Pulaski,  Saline,  Van  Buren,  and  White,  which  shall 
constitute  the  western  division  of  said  district.  Terms  of  the  district 
court  for  the  eastern  division  shall  be  held  at  Helena  on  the  second 
Monday  in  March  and  the  first  Monday  in  October ;  for  the  northern 
division,  at  Batesville  on  the  fourth  NIonday  in  May  and  the  second 
Monday  in  December;  for  the  Jonesboro  division,  at  Jonesboro  on 
the  second  Mondays  in  May  and  November;  and  for  the  western 
division,  at  Little  Rock  on  the  first  Monday  in  April  and  the  third 
Monday  in  October.  The  clerk  of  the  court  for  the  eastern  district 
shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Little 
Rock,  at  Helena,  at  Jonesboro,  and  at  Batesville,  which  shall  be 
kept  open  at  all  times  for  the  transaction  of  the  business  of  the  court. 
And  the  clerk  of  the  court  for  the  western  district  shall  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  Fort  Smith,  at  Harrison, 
and  at  Texarkana,  which  shall  be  kept  open  at  all  times  for  the 
transaction  of  the  business  of  the  court. 

R.  S.  §  533.    Act  March  3,  1911,  c.  231,  S  71,  36  Stat  1100. 

A  change  in  the  times  for  holding  terms  of  court  in  the  Jonesboro  division  of 
the  Eastern  district  was  made  by  Act  Sept  9,  1914,  c.  295,  post,  §  1056a. 

Certain  counties  were  transferred  from  the  western  division  of  the  eastern 
district  of  Arkansas  to  the  eastern  division  of  said  eastern  district  by  Act 
March  4,  1915,  c.  170,  §  1,  post,  §  1056b,  and  certain  counties  were  transferred 
from  the  Ft  Smith  division  of  the  western  district  to  the  western  division  of 
the  eastern  district,  by  |  2  of  said  act,  post,  §  1056c 

Kotes  of  Decisionfl 

Jurisdiction  over   Indian  Territory^  Territory,  nor  by  Act  May  2,  1890,  (26 

Act  Feb.  18,  1888,  {  8,  (25  Stat  35,)  Stat  81.  c.  182,)   enlarging  the  juris- 

conferring  upon  the  circuit  and  district  diction  of  that  court    The  jurisdiction 

courts  for  the  western  district  of  Ar-  extends  also  to  suits  between  the  re- 

kansas    and    the    northern    district    of  ceivers  of  the  railway  company  and  the 

Texas    con<5urrent   jurisdiction    of    all  inhabitants    of    the    said    nations    and 

suits  between  the  Choctaw  Coal  &  RaU-  tribes.     Gowen    v.   Harley    (1893)    56 

way  Company  and  the  inhabitants  of  the  p^^  973   6  C.  C.  A.  190. 
Indian  nations  or  tribes  through  which 

that  railway  should  run,  is  not  repealed  Cited     without    definite    appiication, 

by  Act  March  1,  1889,  (25  Stat  783,  c.  In  re  MUls  (1890)  10  Sup.  Ct  762,  135 

333,)  establishing  a  court  in  the  Indian  U.  S.  263,  34  L.  Ed.  107. 

§  1056a.  (Act  Sept  9,  1914,  c.  295.)  Arkansas;  terms  of  court  for 
eastern  district,  Jonesboro  division. 
Hereafter  the  terms  of  the  United  States  district  court  for  the 
Jonesboro  division  of  the  eastern  district  of  Arkansas  shall  be  held 
at  Jonesboro  on  the  first  Monday  in  May  and  the  fourth  Monday 
in  November.    (38  Stat.  713.) 

This  was  an  act  entitled  "An  act  to  fix  the  time  for  holding  the  term  of  the 
district  court  in  the  Jonesboro  division  of  the  eastern  district  of  Arkansas," 
cited  above. 

(1230) 


Ch.  5)  THE  JUDICIAL  CODE  §   1057 

§  1056b.  (Act  March  4,  1915,  c.  170,  §  1.)  Arkansas;  countica 
transferred  from  western  division  to  eastern  division  of  east- 
em  district. 

That  the  counties  of  Desha  and  Chicot,  in  the  State  of  Arkansas, 
be,  and  the  same  are  hereby,  detached  from  the  western  division 
of  the  eastern  district  of  Arkansas  and  are  hereby  annexed  to, 
included  in,  and  made  a  part  of  the  eastern  division  of  the  said 
eastern  district  of  the  State  of  Arkansas.    (38  Stat.  1193.) 

This  section,  and  the  section  next  following,  were  sections  1  and  2  of  "An 
act  to  transfer  certain  counties  in  the  several  judicial  districts  in  the  state  of 
Arkansas,"  cited  above.  Section  3  of  said  Act  provided  that  the  act  should 
not  affect  the  jurisdiction  as  to  pending  actions  at  law  or  suits  in  equity,  but 
that  such  pending  actions  and  suits  should  proceed  in  the  respective  districts 
and  divisions  having  jnrisdiction  thereof  at  tiie  time  of  the  passage  of  the  act 
as  if  the  act  had  not  been  passed. 

§  1056c.  (Act  March  4,   1915,  c   170,  §  2.)     Arkansas;    county 
transferred  from  western  district  to  western  division  of  east- 
em  district. 
That  the  county  mf  Yell,  in  the  State  of  Arkansas,  be,  and 
the  same  is  hereby,  detached  from  the  Fort  Smith  division  .of  the 
western  district  of  Arkansas  and  is  annexed  to,  included  in,  and 
made  a  part  of  the  western  division  of  the  eastern  district  of  the 
State  of  Arkansas.    (38  Stat.  1193.) 
See  notes  to  §  1056b,  ante. 

§  1057.  (Jud.  Code,  §  72,  as  amended.  Act  May  16,  1916,  c.  122.) 
California. 
The  State  of  California  is  divided  into  two  districts,  to  be  known 
as  the  northern  and  southern  districts  of  California.  The  southern 
district  shall  include  the  territory  embraced,  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Fresno,  Inyo, 
Kern,  Kings,  Madera,  Mariposa,  Merced,  and  Tulare,  which  shall 
constitute  the  northern  division  of  said  district ;  also  the  territory 
embraced,  on  the  date  last  mentioned,  in  the  counties  of  Imperial, 
Los  Angeles,  Orange,  Riverside,  San  Bernardino,  San  Diego,  San 
Luis  Obispo,  Santa  Barbara,  and  Ventura,  which  shall  constitute 
the  southern  division  of  said  district.  Terms  of  the  district  court 
for  the  northern  division  shall  be  held  at  Fresno  on  the  first  Mon- 
day in  May  and  the  second  Monday  in  November;  and  for  the 
southern  division,  at  Los  Angeles  on  the  second  Monday  in  January 
and  the  second  Monday  in  July,  and  at  San  Diego  on  the  second 
Monday  in  March  and  September.  The  northern  district  shall  in- 
clude the  territory  embraced,  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Del  Norte,  Siskiyou,  Modoc,  Hum- 
boldt, Trinity,  Shasta,  Lassen,  Tehama,  Plumas,  Mendocino,  Lake, 
Colusa,  Glenn,  Butte,  Sierra,  Sutter,  Yuba,  Nevada,  Sonoma,  Napa, 
Yolo,  Placer,  Solano,  Sacramento,  El  Dorado,  San  Joaquin,  Amador, 
Calaveras,  Stanislaus,  -Tuolumne,  Alpine,  and  Mono,  which  shall 
constitute  the  northern  division  of  said  district;  also  the  territory 
embraced,  on  the  date  last  mentioned,  in  the  counties  of  San  Francis- 
co, Marin,  Contra  Costa,  Alameda,  San  Mateo,  Santa  Clara,  Santa 
Cruz,  Monterey,  and  San  Benito,  which  shall  constitute  the  south- 
ern division  of  said  district.  Terms  of  the  district  court  for  the 
northern  division  of  the  northern  district  shall  be  held  at  Sacra- 
mento on  the  second  Monday  in  April  and  the  first  Monday  in 
October,  and  at  Eureka  on  the  third  Monday  in  July ;  and  for  the 
southern  division  of  the  northern  district,  at  San  Francisco  on  the 
first  Monday  in  March,  the  second  Monday  in  July,  and  the  first 
Monday  in  November.  The  clerk  of  the  district  court  for  the  north- 
ern district  shall  maintain  an  office  at  Sacramento,  in  charge  of  him- 
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self  or  a  deputy,  which  shall  be  kept  open  at  all  times  for  the  trans- 
action of  the  business  of  the  court. 

Act  Aug.  6,  1886,  c.  928,  24  Stat  308.  Act  March  3,  1911,  c.  231,  |  72,  36 
Stat  1107.    Act  May  16,  1916,  c.  122,  39  Stat. 

This  section,  as  enacted  hi  the  Judicial  Code,  was  amended  by  Act  May 
16,  1916,  c.  122,  cited  above,  to  read  as  set  forth  above.  Said  amendment 
consisted  In  dividing  the  northern  district  into  a  northern  and  southern 
division,  and  in  providing  for  terms  of  court  for  said  northern  and  southern 
divisions  of  said  northern  district,  and  in  the  addition  of  the  provision  for 
the  office  of  the  derk  of  the  district  court  for  the  northern  district,  as  set 
forth  above. 

Kotes  of  Deoislons 

Creation  and  change  of  districtsw—  that  state.  The  act  provides  that  all 
Under  Act  Aug.  5,  1886,  c.  928,  §  11,  offenses  committed  within  the  territory 
24  Stat  310,  dividing  California  into  transferred  prior  to  its  passage  "shaU 
two  judicial  districts,  the  old  district  be  prosecuted,  tried  and  determined  in 
and  circuit  courts  for  the  district  of  the  same  manner,  and  with  the  same 
California  are  practically  continued  in  effect  to  all  intents  and  purposes  as  if 
existence  for  the  purpose  of  prosecut-  this  act  had  not  been  passed.''  Held, 
ing  offenses  antedating  the  passage  of  that  the  change  in  boundary  did  not 
the  act;  and  an  indictment  for  such  an  affect  the  legal  identity  of  the  existing 
offense  found  by  a  grand  jury  of  the  district  which  had  been  ''previously  as- 
old  district  or  circuit  court,  after  the  ccrtained  by  law"  within  the  meaning 
passage  of  the  act,  is  properly  found.  of  the  sixth  constitutional  amendment, 
U.  S.  V.  Hackett  (C.  C.  1887)  29  Fed.  nor  did  the  act  affect  the  jurisdiction  of 
848.  the  courts  in  either  district  to  try  per- 

Act  1886,  creating  the  Southern  dis-  sons    charged    with    having   previously 

trict  of  California,  continues  the  dis-  committed  crimes  in  such  district,  out- 

trict  of  California  in  existence  for  the  side  of  the  counties  transferred,  whose 

trial   and   punishment    of   all   offenses  rights  under  such  amendment  could  be 

committed  prior  to  the  passage  of  the  fully  protected  by  excluding  from  the 

act.    U.  S.  V.  Benson  (C.  0.  1887)  31  jury  impaneled  any  person  called  who 

Fed.  896.  was  not  a  resident  of  the  district  as  it 

By  Act  May  29,  1900,  c.  594,  31  Stat  existed  prior  to  the  change  in  its  bound- 

219,  three  counties  in  California  were  ary.    United  States  v.  Peuschel  (D.  O. 

transcribed  from  the  Northern  to  the  1902)  116  Fed.  642. 
Southern    federal    judicial    district    of 

§  1058.  (Ju<L  Code,  §  73,  as  amended,  Act  June  12,  1916,  c.  143.). 
Colorado  [ ;  accommodations  in  public  buildings  at  Grand  Junc- 
tion and  Durango  for  post  offices,  United  States  courts,  and 
other  governmental  offices;  adjoununent  of  terms  of  court  at 
Grand  Junction  and  Durango;    deputy  marshals  and  clerks]. 

The  State  of  Colorado  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Colorado.  Terms  of  the  district  court  shall 
be  held  at  Denver  on  the  first  Tuesday  in  May  and  November ;  at 
Pueblo  on  the  first  Tuesday  in  April;  at  Grand  Junction  on  the 
second  Tuesday  in  September;  at  Montrose  on  the  third  Tuesday  in 
September,  and  at  Durango  on  the  fourth  Tuesday  in  September. 

That  the  Secretary  of  the  Treasury,  in  constructing  the  public 
buildings  heretofore  authorized  to  be  constructed  at  the  cities  oi 
Grand  Junction  and  Durango,  be,  and  he  is  hereby,  authorized  and 
empowered  to  provide  accommodations  in  each  of  said  buildings  for 
post  office,  United  States  court,  and  other  governmental  offices,  and 
the  existing  authorizations  for  said  buildings  be  and  the  same  are 
hereby  respectively  amended  accordingly;  and  the  unexpended 
balance  of  all  appropriations  heretofore  made  for  the  construction 
of  said  buildings  and  all  appropriations  which  may  be  provided  in 
any  pending  legislation,  or  that  hereafter  may  be  made  for  the  con- 
struction of  said  buildings,  are  hereby  made  available  for  the  pur- 
pose stated  in  this  paragraph:  Provided,  That  if  at  the  time  the 
holding  of  the  terms  of  said  court  in  any  year  in  either  of  said  cities 
of  Grand  Junction  and  Durango  there  is  no  business  to  be  trans- 
acted by  said  court,  the  term  may  be  adjourned  or  continued  by 
order  of  the  judge  of  said  court  in  chambers  at  Denver,  Colorado: 
And  provided  further.  That  the  marshal  and  clerk  of  said  court 

(1232) 


Ch.  6)  THE  JUDICIAL  CODE  §   1061 

shall  each  respectively  appoint  at  least  one  deputy  to  reside  at  and 
who  shall  maintain  an  office  at  each  of  the  four  said  places  where 
said  court  is  to  be  held  by  the  terms  of  this  Act. 

Act  June  26,  1876,  c.  147,  19  Stat  61.  Act  March  3,  1911,  c  231,  {  73, 
86  Stat  1108.    Act  June  12,  1916,  c.  143.  39  Stat. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  June  12, 
1916,  c^  143,  cited  above,  to  read  as  set  forth  above.  Said  amendment  con- 
sisted in  providing  for  terms  of  court  at  Grand  Junction  and  at  Durango, 
in  changing  the  time  for  the  term  of  court  at  Montrose  from  the  second  Tues- 
day in  September  to  the  third  Tuesday  in  September,  and  in  the  addition  of 
all  that  part  of  the  section  beginning,  "That  the  Secretary  of  the  Treasury,'' 
etc.,  as  set  forth  above. 

Notes  of  Decisions 

Jurisdiction  over  indian  reservation,  white  man  by  a  white  man  in  that  state 

—The  United  States  Circuit  Court  for  within  the  Ute  Indian  reservation.     U. 

the  Colorado  district  held  not  to  have  S.  v.  McBratney  (1881)  104  U.  S.  621, 

jurisdiction  of  a  case  of  murder  of  a  26  L.  Ed.  869. 

§  1059.  (Jud.  Code,  §  74.)     Connecticut. 

The  State  of  Connecticut  shall  constitute  pne  judicial  district, 
to  be  known  as  the  district  of  Connecticut.  Terms  of  the  district 
court  shall  be  held  at  New  Haven  on  the  fourth  Tuesdays  in  Feb- 
ruary and  September,  and  at  Hartford  on  the  fourth  Tuesday  in 
May  and  the  first  Tuesday  in  December. 

R.  S.  §  531.    Act  March  3,  1911,  c.  231,  §  74,  36  Stat.  1108. 

§  1060.  (Jud.  Code,  §  75.)     Delaware. 

The  State  of  Delaware  shall  constitute  one  judicial  district,  to 
be  known  as  the  district  of  Delaware.  Terms  of  the  district  court 
shall  be  held  at  Wilmington  on  the  second  Tuesdays  in  March, 
June,  September,  and  December. 

R.  S.  §  531.    Act  March  3,  1911,  c.  231,  f  75,  36  Stat.  1108. 

§  1061,  (Jud.  Code,  §  76.)     Florida. 

The  State  of  Florida  is  divided  into  two  districts,  to  be  known 
as  the  northern  and  southern  districts  of  Florida.  The  southern 
district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Baker,  Bradford, 
Brevard,  Citrus,  Clay,  Columbia,  Dade,  De  Soto,  Duval,  Hamilton, 
Hernando,  Hillsboro,  Lake,  Lee,  Madison,  Manatee,  Marion,  Monroe, 
Nassau,  Orange,  Osceola,  Palm  Beach,  Pasco,  Polk,  Putnam,  Saint 
John,  Sumter,  Suwanee,  Saint  Lucie,  and  Volusia.  Terms  of  the 
district  court  for  the  southern  district  shall  be  held  at  Ocala  on  the 
third  Monday  in  January;  at  Tampa  on  the  second  Monday  in  Feb- 
ruary; at  Key  West  on  the  first  Mondays  in  May  and  November; 
at  Jacksonville  on  the  first  Monday  in  December ;  at  Fernandina  on 
the  first  Monday  in  April;  and  at  Miami  on  the  fourth  Monday  in 
April.  The  district  court  for  the  southern  district  shall  be  open  at 
all  times  for  the  purpose  of  hearing  and  deciding  causes  of  admiralty 
and  maritime  jurisdiction.  The  northern  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten, 
in  the  counties  of  Alachua,  Calhoun,  Escambia,  Franklin,  Gadsden, 
Holmes,  Jackson,  Jefferson,  Lafayette,  Leon,  Levy,  Liberty,  Santa 
Rosa,  Taylor,  Wakulla,  Walton,  and  Washington.  Terms  of  the 
district  court  for  the  northern  district  shall  be  held  at  Tallahassee 
on  the  second  Monday  in  January;  at  Pensacola  on  the  first  Mon- 
days in  May  and  November;  at  Marianna  on  the  first  Monday  in 
April;  and  at  Gainesville  on  the  second  Mondays  in  June  and  De- 
cember. 

B.  S.  §  534.    Act  March  3,  1911,  c.  231,  §*  76,  36  Stat.  1108. 

Notes  of  Deoislons 
Terms  of  courts— Uoder  R.  S.  |  658,      Court  in  the  Northern  district  of  Flor- 
providing    for    terms    of    the    Circuit      ida  at  Tallahassee  on  the  first  Monday 
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in  February  and  at  Pensacola  on  the  Monday  of  February,  and  at  Pensacola 
first  Monday  in  March,  the  court  has  on  the  first  Monday  in  March,  continue 
every  day  of  the  succeeding  12  months  for  one  year  unless  finally  adjourned  in 
in  which  to  sit  at  each  place  unless  the  meantime,  notwithstanding  the  tern- 
the  right  to  hold  court  during  that  pe-  porary  absence  of  the  judge  from  one 
riod  is  terminated  by  final  adjournment  term  while  holding  court  at  the  other, 
or  by  nonattendance  at  the  commence-  since,  under  section  612,  Circuit  Courts 
ment  of  the  term  and  failure  to  in-  may  be  held  at  the  same  time  in  dif- 
struct  the  marshal  to  adjourn  to  a  sub-  ferent  districts  of  the  same  circuit,  and, 
sequent  day  in  the  term;  and,  after  a  under  section  672,  if  neither  of  the  cir- 
term  has  been  regularly  opened,  a  cuit  judges  be  present  to  open  and  ad- 
judge's  failure  to  open  court  on  a  day  jcurn  any  regular  or  special  session, 
of  the  term  to  which  a  recess  has  been  either  of  them  may,  by  written  order, 
taken,  or  to  appoint  a  time  when  court  directed  alternatively  to  the  marshal 
will  be  resumed  does  not  forfeit  the  and  the  clerk,  adjourn  the  court  from 
right  to  resume  sittings  at  any  time.  time  to  time,  as  the  case  may  require, 
Ex  parte  Harlan  (C.  C.  1909)  180  to  any  time  before  the  next  regular 
Fed.  119,  decree  aflSrmed  Harlan  v.  Mc-  term.     Id. 

Gourin    (1910)    31   S.   Ct.   44,   218  U.  Under  R.  S.  S  658,  fixing  the  terms  of 

S.  442,  54  L.  Ed.  1101,  21  Ann.  Cas.  the  Circuit  Court  in  the  Northern  dis- 

849.  trict  of  Florida,  an  order  that,  pend- 

The  regular  terms  of  the  federal  Cir-  ing  the  absence  of  the  judge,  the  court 

cuit  Court  for  the  Northern  District  of  be  opened  and  adjourned  pursuant  to  a 

Florida,  begun,  respectively,  under  R.  rule  of  the  court  did  not  constitute  a 

S.  {  658,  at  l?allahassee  on  the  first  final  adjournment.    Id. 

§  1062.  (Jud.  Code,  §  77,  as  amended,  Act  March  4,  1913,  c.  167.) 
Georgia. 

The  State  of  Georgia  is  divided  into  two  districts,  to  be  known 
as  the  northern  and  southern  districts  of  Georgia.  The  Northern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Campbell,  Carroll, 
Clayton,  Cobb,  Coweta,  Cherokee,  Dekalb,  Douglas,  Dawson,  Fan- 
nin, Fayette,  Fulton,  Forsyth,  Gilmer,  Gwinnett,  Hall,  Henry,  Lump- 
kin, Milton,  Newton,  Pickens,  Rockdale,  Spalding,  Towns,  and  Union, 
which  shall  constitute  the  northern  division  of  said  district ;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Banks,  Clarke,  Elbert,  Franklin,  Greene,  Habersham,  Hart,  Jack- 
son, Morgan,  Madison,  Oglethorpe,  Oconee,  Rabun,  Stephens,  Wal- 
ton, and  White,  which  shall  constitute  the  eastern  division  of  said 
district;  also  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Chattahoochee,  Clay,  Early,  Harris,  Heard,  Meri- 
wether, Marion,  Muscogee,  Quitman,  Randolph,  Schley,  Stewart,  Tal- 
bot, Taylor,  Terrell,  Troup,  and  Webster,  which  shall  constitute  the 
western  division  of  said  district;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Bartow,  Chattooga,  Catoosa, 
Dade,  Floyd,  Gordon,  Haralson,  Murray,  Paulding,  Polk,  Walker, 
and  Whitfield,  which  shall  constitute  the  northwestern  division  of 
said  district.  Terms  of  the  district  court  for  northern  division  of 
said  district  shall  be  held  at  Atlanta  on  the  second  Monday  in 
March  and  the  first  Monday  in  October  and  at  Gainsville  on  the 
fourth  Mondays  in  April  and  November,  and  it  shall  be  the  duty  of 
the  judge  to  assign  such  cases,  both  civil  and  criminal,  as  may  in 
his  judgment  be  most  convenient  to  the  parties  to  said  cases,  and 
as  may  be  in  the  interest  of  economical  expenditures  by  the  Gov- 
ernment; for  the  eastern  division,  at  Athens  on  the  second  Mon- 
day in  April  and  the  first  Monday  in  November;  for  the  western 
division,  at  Columbus  on  the  first  Mondays  in  May  and  December; 
and  for  the  northwestern  division,  at  Rome  on  the  third  Mondays 
in  May  and  November.  The  clerk  of  the  court  for  the  northern 
district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy 
at  Athens,  at  Columbus,  and  at  Rome,  which  shall  be  kept  open 
at  all  times  for  the  transaction  of  the  business  of  the  court.  The 
Southern  district  shall  include  the  territory  embraced  on  the  said 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
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Appling,  Bulloch,  Bryan,  Camden,  Chatham,  Emanuel,  Effingham, 
Glynn,  Jeff  Davis,  Liberty,  Montgomery,  Mcintosh,  Screven,  Tat- 
nall,  Toombs,  and  Wayne,  which  shall  constitute  the  eastern  divi- 
sion of  said  district;  also  the  territory  embraced  on  the  date  last 
mentioned  in  the  counties  of  Baldwin,  Bibb,  Butts,  Crawford,  Dodge, 
Dooly,  Hancock,  Houston,  Jasper,  Jones,  Laurens,  Macon,  Monroe, 
Pike,  Pulaski,  Putnam,  Sumter,  Telfair,  Twiggs,  Upson,  Wilcox, 
and  Wilkinson,  which  shall  constitute  the  western  division;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Burke,  Columbia,  Glascock,  Jefferson,  Jenkins,  Johnson,  Lincoln,  Mc- 
Duffie,  Richmond,  Taliaferro,  Washington,  Wilkes,  and  Warren, 
which  shall  constitute  the  northeastern  division;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Berrien, 
Brooks*,  Charlton,  Clinch,  Coffee,  Decatur,  Echols,  Grady,  Irwin, 
Lowndes,  Pierce,  and  Ware,  which  shall  constitute  the  southwestern 
division ;  and  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Baker,  Ben  Hrll,  Calhoun,  Crisp,  Colquitt,  Dough- 
erty, Lee,  Miller,  Mitchell,  Thomas,  Tift,  Turner,  and  Worth,  which 
shall  constitute  the  Albany  division.  Terms  of  the  district  court  for 
the  western  division  shall  be  held  at  Macon  on  the  first  Mondays  in 
May  and  October;  for  the  eastern  division,  at  Savannah  on  the  sec- 
ond Tuesdays  in  February,  May,  August,  and  November;  for  the 
northeastern  division,  at  Augusta  on  the  first  Monday  in  April  and 
the  third  Monday  in  November;  for  the  southwestern  division,  at 
Valdosta  on  the  second  Mondays  in  June  and  December;  and  for 
the  Albany  division,  at  Albany  on  the  third  Mondays  in  June  and 
December. 

R.  S.  S  S35.  Act  March  3,  1911,  c  231,  {  77,  36  Stat  llOa  Act  March 
4,  1913,  c.  167,  37  Stat.  1017. 

Changes  in  counties  of  the  eastern  division  of  the  northern  district,  the 
eaatem  dlTiiion  of  the  southern  district,  and  the  southwestern  division  of 
the  southern  district  were  made  by  Act  March  3,  1915,  c.  98,  post,  §  1062a, 
and  by  Act  March  3,  1915,  e.  99.  {§  1,  2,  post,  §§  1062b,  1062c. 

This  section,  as  enacted  in  the  Judicial  Code,  provided,  as  to  terms  of 
court  for  the  northern  district  in  the  northern  division,  that  *'terms  of  the  dis- 
trict court  for  northern  division  of  said  district  shall  be  held  at  Atlanta  on 
the  second  Monday  in  March  and  the  first  Monday  in  October."  The  words 
following  said  provision  in  the  section  as  set  forth  here,  "and  at  Gainsville  on 
the  fourth  Mondays  in  April  and  November,  and  it  shall  be  tie  duty  of  the 
judge  of  said  court  to  assign  for  trial  at  Gainsville  such  cases,  both  civil  and 
criminal,  as  may  in  his  judgment  be  most  convenient  to  the  parties  to  said 
cases  and  as  may  be  in  the  interest  of  economical  expenditures  by  the  Govern- 
ment," were  added  by  amendment  of  the  section  by  Act  March  4,  1913,  c. 
167,  cited  above. 

Notes  of  Decisions 

Division  of  distriot8.~ynder  the  act  Rome,  the  casre  would  be  transferred  to 

dividing    the   district   of    Georgia   into  the    Northwestern    division,    and    new 

two  divisions  and  providing  that  suits  process  directed  to  be  served  on  the 

shall   be   brought   against   the   parties  bankrupt  in  that  division  returnable  at 

who  live  in  the  counties  embraced  in  Rome.     In  re  Hamrick   (D.  O.  1909) 

the  Northwestern  division  in  that  di-  175  Fed.  279. 

vision,   where  bankruptcy   proceedings  cited    without    definite    application, 

were  instituted  against  a  bankrupt  Uv-  Petri  v.  F.  E.  Creelman  Lumber  Co. 

ing  in  the  Northwestern  division,  but  (1905)  26  Sup.  Ct  133,  137,  199  U.  S. 

the  petition  was  filed  and  process  made  487,  50  L.  Ed.  281;    U.  S.  ▼.  Greene 

returnable    at   Atlanta,   instead  of   at  (D.  C.  1901)  108  Fed.  816. 

§  1062a.  (Act  March  3,  1915,  c  98.)     Georgia;    county  attached 
to  eastern  division  of  n(»thern  district. 
The  county  of  Barrow,  in  the  State  of  Georgia,  is  hereby  attached 
to  and  made  a  part  of  the  eastern  division  of  the  northern  judicial 
district  of  said  State.    (38  Stat.  960.) 

This  section  was  *'An  act  to  place  Barrow  County,  Georgia,  in  the  eastern 
divisioii  of  the  northern  district  of  Georgia." 
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§  1062b.  (Act   March   3,    1915,   c.   99,   §    1.)     Georgia;    counties 

attached  to  eastern  division  of  southern  district. 

The  counties  of  Candler,  Jenkins,  and  Evans,  in  the  State  of 

Georgia,  are  hereby  attached  to  and  made  a  part  of  the  eastern 

division  of  the  southern  judicial  district  of  said  State.    (38  Stat.  960.) 

This  section,  and  the  section  next  following,  were  "An  act  to  place  Candler, 
Jenkins,  and  E^'ans  counties,  Georgia,  in  the  eastern  division  of  the  southern 
district  of  Georgia,  and  to  place  Bacon  and  Thomas  counties,  Georgia,  in  the 
southwestern  division  of  the  southern  district  of  Georgia." 

§  1062c.  (Act   March   3,    1915,    c.    99,    §   2.)     Georgia;    counties 
attached  to  southwestern  division  of  southern  district. 
The  counties  of  Bacon  and  Thomas,  in  the  State  of  Georgia,  are 
hereby  attached  to  and  made  a  part  of  the  southwestern  division 
of  the  southern  judicial  district  of  said  State.    (38  Stat.  960.) 
See  note  to  §  1062b,  ante. 

§  1063.  (Jud.  Code,  §  78.)     Idaho. 

The  State  of  Idaho  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Idaho.  It  is  divided  into  four  divisions, 
to  be  known  as  the  northern,  central,  southern,  and  eastern  divi- 
sions. The  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Bonner,  Kootenai,  and  Shoshone, 
shall  constitute  the  northern  division  of  said  district;  and  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Idaho, 
Latah,  and  Nez  Perce,  shall  constitute  the  central  division  of  said 
district;  and  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Ada,  Boise,  Blaine,  Cassia,  Twin  Falls,  Canyon,  El- 
more, Lincoln,  Owyhee,  and  Washington,  shall  constitute  the  south- 
ern division  of  said  district;  and  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Bannock,  Bear  Lake,  Bingham, 
Custer,  Fremont,  Lemhi,  and  Oneida,  shall  constitute  the  eastern 
division  of  said  district.  Terms  of  the  district  court  for  the  north- 
ern division  of  said  district  shall  be  held  at  Coeur  d'Alene  City  on 
the  fourth  Monday  in  May  and  the  third  Monday  in  November; 
for  the  central  division,  at  Moscow  on  the  second  Monday  in  May 
and  the  first  Monday  in  November;  for  the  southern  division,  at 
Boise  City  on  the  second  Mondays  in  February  and  September;  and 
for  the  eastern  division,  at  Pocatello  on  the  second  Mondays  in 
March  and  October.  The  clerk  of  the  court  shall  maintain  an  office 
in  charge  of  himself  or  a  deputy  at  Coeur  d'Alene  City,  at  Moscow, 
at  Boise  City,  and  at  Pocatello,  which  shall  be  open  at  all  times  for 
the  transaction  of  the  business  of  the  court. 

Act  July  3,  1890,  c  656,  §  16,  26  Stat.  217.  Act  July  5,  1892,  c.  145,  27 
Stat.  72.  Act  Nov.  3,  1893,  c.  9,  28  Stat.  5.  Act  June  1,  1898,  c.  369,  30 
Stat.  423.  Act  Feb.  23,  1911,  c.  148,  36  Stat.  927.  Act  March  3,  1911, 
c.  231,  §  78,  36  Stat.  1109. 

Act  Feb.  23,  1911,  c.  148,  cited  above,  amending  Act  June  1,  1898,  c.  369, 
which  amended  Act  July  5,  1892,  c.  145,  although  enacted  after  Feb.  1, 
1911,  and  therefore  not  included  among  the  similar  acts  expressly  repealed  by 
section  297  of  the  Judicial  Code,  post,  §  1274,  was  incorporated  in  said  Code 
and  superseded  by  it. 

Notes  of  Decisions 

Divisional  Jurisdiction.— Act  July  5,  risdiction  to  hear  and  determine  a  mo- 
1892,  c.  145,  §  6,  27  Stat.  73,  re-enact-  tion  for  a  new  trial  in  a  criminal  case 
ed  June  1,  1898,  c.  369,  §  2,  30  Stat  tried  in  another  division.  Dwyer  v. 
424,  relating  to  the  divisional  jurisdic-  United  States  (1909)  170  Fed.  160,  95 
tion  of  the  District  Court  in  Idaho,  had  C.  C.  A.  416. 
no  relation  to  the  jurisdiction  of  the  di- 
visions of  the  court,  and  hence  that  Cited  without  definite  application, 
the  court  sitting  in  one  division  had  ju-  Washington    &    L    B.    Co.    y,    Coeur 
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d'Alene  Ry.  ft  Nav.  Co.   (1895)  16  S.      affirming  decree    (1894)   60  Fed.  981, 
Ct  231,  160  U.  8.  77,  40  L.  Ed.  355,      9  C.  C.  A.  303. 

§  1064.  (Jud.  Code,  §  79.)     Illinois. 

The  State  of  Illinois  is  divided  into  three  districts,  to  be  known 
as  the  northern,  southern,  and  eastern  districts  of  Illinois.  The 
northern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Cook, 
Dekalb,  Dupage,  Grundy,  Kane,  Kendall,  Lake,  Lasalle,  McHeniy, 
and  Will,  which  shall  constitute  the  eastern  division;  also  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Boone, 
Carroll,  Jo  Daviess,  Lee,  Ogle,  Stephenson,  Whiteside,  and  Winne- 
bago, which  shall  constitute  the  western  division.  Terms  of  die 
district  court  for  the  eastern  division  shall  be  held  at  Chicago  on  the 
first  Mondays  in  February,  March,  April,  May,  June,  July,  Septem- 
ber, October,  and  November,  and  the  third  Monday  in  December; 
and  for  the  western  division,  at  Freeport  on  the  third  Mondays  in 
April  and  October.  The  clerk  of  the  court  for  the  northern  district 
shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Chicago 
and  at  Freeport,  which  shall  be  kept  open  at  all  times  for  the  trans- 
action of  the  business  of  the  court.  The  marshal  for  the  northern 
district  shall  maintain  an  office  in  the  division  in  which  he  himself 
does  not  reside  and  shall  appoint  at  least  one  deputy  who  shall  reside 
therein.  The  southern  district  shall  include  the  territory  embraced  on 
the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Bureau,  Fulton,  Henderson,  Henry,  Knox,  Livingston,  McDonough, 
Marshall,  Mercer,  Putnam,  Peoria,  Rock  Island,  Stark,  Tazewell, 
Warren,  and  Woodford,  which  shall  constitute  the  northern  division; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Adams,  Bond,  Brown,  Calhoun,  Cass,  Christian,  Dewitt, 
Greene,  Hancock,  Jersey,  Logan,  McLean,  Macon,  Macoupin,  Madi- 
son, Mason,  Menard,  Montgomery,  Morgan,  Pike,  Sangamon,  Schuy- 
ler, and  Scott,  which  shall  constitute  the  southern  division.  Terms 
of  the  district  court  for  the  northern  division  shall  be  held  at  Peoria 
on  the  third  Mondays  in  April  and  October;  for  the  southern  divi- 
sion, at  Springfield  on  the  first  Mondays  in  January  and  June,  and 
at  Quincy  on  the  first  Mondays  in  March  and  September.  The  clerk 
of  the  court  for  the  southern  district  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Peoria,  at  Springfield,  and  at  Quincy,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business 
of  the  court.  The  marshal  for  said  southern  district  shall  appoint 
at  least  one  deputy  residing  in  the  said  northern  division,  who  shall 
maintain  an  office  at  Peoria.  The  eastern  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Alexander,  Champaign,  Clark,  Clay,  Clinton, 
Coles,  Crawford,  Cumberland,  Douglas,  Edgar,  Edwards,  Effingham, 
Fayette,  Ford,  Franklin,  Gallatin,  Hamilton,  Hardin,  Iroquois,  Jack- 
son, Jasper,  JeflFerson,  Johnson,  Kankakee,  Lawrence,  Marion,  Mas- 
sac, Monroe,  Moultrie,  Perry,  Piatt,  Pope,  Pulaski,  Randolph,  Rich- 
land, Saint  Clair,  Saline,  Shelby,  Union,  Vermilion,  Wabash,  Wash- 
ington, Wayne,  White,  and  Williamson.  Terms  of  the  district  court 
for  the  eastern  district  shall  be  held  at  Danville  on  the  first  Mon- 
days in  March  and  September;  at  Cairo  on  the  first  Mondays  in 
April  and  October;  and  at  East  Saint  Louis  on  the  first  Mondays 
in  May  and  November.  The  clerk  of  the  court  for  the  eastern  dis- 
trict shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Dan- 
ville, at  Cairo,  and  at  East  Saint  Louis,  which  shall  be  kept  open  at 
all  times  for  the  transaction  of  the  business  of  the  court,  and  shall 
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there  keep  the  records,  files,  and  documents  pertaining  to  the  court 
at  that  place. 

R.  S.  i  536.     Act  March  3,  1911,  c.  231,  §  79,  36  Stat.  1110. 

Notes  of  Decisions 

Additional     Judges^^Act    March     3,  Jurisdiction    of    persons   residing   In 

1905,  c.  1427,  fi  2,  3,  23,  33  Stat.  992,  different    districts.-auri8diction    of    a 

997,  authorizing  the  appointment  of  an  cause  in  which  two  or  more  defendants 

additional  district  judge  for  the  North-  reside  in  different  districts  in  the  state 

em  district  of  Illinois  and  changing  the  is  conferred  on  the  Circuit  Court  for 

boundaries  of  said  district  in  creating  either  district  where  the  requisite  di- 

the  new  Eastern  district,  make  the  new  versity    of   citizenship    exists    by    Act 

judge  appointed  thereunder  a  judge  of  March  2,   1887,  c.  315,  24  Stat.  442. 

the  old  distrist  in  respect  to  past  of-  Petri  v.  F.   E.  Creelman  Lumber  Co. 

ferses  as  well  as  judge  of  the  new  dis-  (1905)  26  Sup.  Ct.  133,  134,  199  U.  S. 

trict.     Walsh  v.  United  States   (1909)  487,  50  L.  Ed.  281. 

174  Fed.  615,  98  C.  C.  A.  461,  writ  of  Cited    without    definite    application, 

certiorari  denied  (1910)  30  S.  Ot  409,  U.  S.  v.  Payne  (D.  C.  1884)  22  Fed. 

215  U.  S.  609,  54  K  Ed.  347.  426,  427. 

§  1065.  (Jud.  Code,  §  80.)     Indiana. 

The  State  of  Indiana  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Indiana.  Terms  of  the  district  court  shall 
be  held  at  Indianapolis  on  the  first  Tuesdays  in  May  and  No- 
vember; at  New  Albany  on  the  first  Mondays  in  January  and  July; 
at  Evansville  on  the  first  Mondays  in  April  and  October;  at  Fort 
Wayne  on  the  second  Tuesdays  in  June  and  December ;  and  at  Ham- 
mond on  the  third  Tuesdays  in  April  and  October.  The  clerk  of  the 
court  shall  appoint  four  deputy  clerks,  one  of  whom  shall  reside  and 
keep  his  office  at  New  Albany,  one  at  Evansville,  one  at  Fort  Wa3me, 
and  one  at  Hammond.  Each  deputy  shall  keep  in  his  office  full  rec- 
ords of  all  actions  and  proceedings  of  the  district  court  held  at  that 
place. 

R.  S.  §  531.    Act  March  3,  1911,  a  231,  §80,  36  Stat.  1110. 

§  1066.     (Jud.  Code,  §  81,  as  amended,  Act  March  3,  1913,  c.  122, 
Act  Feb.  23,  1916,  c.  32,  and  Act  April  27,  1916,  c.  90.)     Iowa. 

The  State  of  Iowa  is  divided  into  two  judicial  districts,  to  be 
known  as  the  northern  and  southern  districts  of  Iowa. 

The  northern  district  shall  include  the  territory  embraced  on 
the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Allamakee,  Dubuque,  Buchanan,  Clayton,  Delaware,  Fayette,  Win- 
neshiek, Howard,  Chickasaw,  Bremer,  Blackhawk,  Floyd,  Mitch- 
ell, and  Jackson,  which  shall  constitute  the  eastern  division  of  said 
district;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Jones,  Cedar,  Linn,  Iowa,  Benton,  Tama,  Grundy, 
and  Hardin,  which  shall  constitute  the  Cedar  Rapids  division; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Emmet,  Palo  Alto,  Pocahontas,  Calhoun,  Carroll,  Kos- 
suth, Humboldt,  Webster,  Winnebago,  Hancock,  Wright,  Hamil- 
ton, Worth,  Cerro  Gordo,  Franklin,  and  Butler,  which  shall  consti- 
tute the  central  division;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Dickinson,  Clay,  Buena  Vista, 
Sac,  Osceola,  O'Brien,  Cherokee,  Ida,  Lyon,  Sioux,  Plymouth, 
Woodbury,  and  Monona,  which  shall  constitute  the  western  divi- 
sion. 

Terms  of  the  district  court  for  the  eastern  division  shall  be  held 
at  Dubuque  on  the  fourth  Tuesday  in  April  and  the  first  Tuesday  in 
December,  and  at  Waterloo  on  the  second  Tuesdays  in  May  and 
September;  for  the  Cedar  Rapids  division,  at  Cedar  Rapids  oo 
the  first  Tuesday  in  April  and  the  fourth  Tuesday  in  September; 
for  the  central  division,  at  Fort  Dodge  on  the  second  Tuesdays 
in  June  and  November;    and  for  the  western  division,  at  Sioux 
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City  on  the  fourth  Tuesday  in  May  and  the  third  Tuesday  in  Octo- 
ber. 

The  southern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Louisa,  Henry,  Des  Moines,  Lee,  and  Van  Buren,  which  shall  con- 
stitute the  eastern  division  of  said  district;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Marshall, 
Story,  Boone,  Greene,  Guthrie,  Dallas,  Polk,  Jasper,  Poweshiek, 
Marion,  Warren,  and  Madison,  which  shall  constitute  the  central 
division  of  said  district;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Crawford,  Harrison,  Shelby,  Au- 
dubon, Cass,  Pottawattamie,  Mills,  and  Montgomery,  which  shall 
constitute  the  western  division  of  said  district;  also  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Adair, 
Adams,  Clarke,  Decatur,  Fremont,  Lucas,  Page,  Ringgold,  Taylor, 
Union,  and  Wayne,  which  shall  constitute  the  southern  division  of 
said  district ;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Scott,  Muscatine,  Washington,  Johnson,  and  Clin- 
ton, which  shall  constitute  the  Davenport  division  of  said  district ; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Davis,  Appanoose,  Mahaska,  Keokuk,  Jefferson,  Monroe, 
and  Wapello,  which  shall  constitute  the  Ottumwa  division  of  said 
district. 

Terms  of  the  district  court  for  the  eastern  division  shall  be  held 
at  Keokuk  on  the  sixth  Tuesday  after  the  fourth  Tuesday  in  Feb- 
ruary and  the  eighth  Tuesday  after  the  third  Tuesday  in  Septem- 
ber; for  the  central  division,  at  Des  Moines  on  the  tenth  Tuesday 
after  the  fourth  Tuesday  in  February  and  the  tenth  Tuesday  after 
the  third  Tuesday  in  September ;  for  the  western  division,  at  Coun- 
cil Bluffs  on  the  fourth  Tuesday  in  February  and  the  sixth  Tues- 
day after  the  third  Tuesday  in  September;  for  the  southern  divi- 
sion, at  Creston  on  the  fourth  Tuesday  after  the  fourth  Tuesday 
in  February  and  the  third  Tuesday  in  September;  for  the  Dav- 
enport division,  at  Davenport  on  the  eighth  Tuesday  after  the 
fourth  Tuesday  in  February  and  the  second  Tuesday  after  the 
third  Tuesday  in  September ;  and  for  the  Ottumwa  division,  at  Ot- 
tumwa on  the  second  Tuesday  after  the  fourth  Tuesday  in  Febru- 
ary and  the  fourth  Tuesday  after  the  third  Tuesday  in  September. 

The  clerk  of  the  court  for  said  district  shall  maintain  an  office  in 
charge  of  himself  or  a  deputy  at  Davenport  and  at  Ottumwa  for  the 
transaction  of  the  business  of  said  divisions. 

R.  S.  §  537.  Act  March  8,  1911,  c.  231,  §  81,  36  Stat.  1111.  Act  March  3. 
1913,  c.  122,  37  Stat.  734.  Act  Feb.  26,  1916,  c.  32.  39  Stat.  Act  April  27, 
1916,  c.  90,  39  Stat. 

PreyiooB  provisions  for  a  deputy  clerk  and  a  deputy  marshal  in  the  south- 
em  district,  southern  division,  at  Creston,  which  were  not  incorporated  in 
this  section,  but  which  may  be  regarded  as  superseded  thereby,  were  made  by 
Act  June  1,  1900,  c.  601,  |  4,  post,  §  1352. 

TMb  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  March  3, 
1913,  c.  122,  Act  Feb.  23,  1916,  c.  32,  and  Act  April  27,  1916,  c.  90,  cited 
above,  to  read  «as  set  forth  above.  The  amendment  by  said  Act  March  3,  1913, 
c.  122,  consisted  in  transferring  the  county  of  Carroll  from  the  western  division 
of  the  southern  district  to  the  central  division  of  the  northern  district.  The 
amendment  by  said  Act  Feb.  23,  1916,  c.  32,  consisted  in  changing  th^  terms 
of  court  at  Keokuk,  Des  Moines,  Council  Bluffs,  Creston,  Davenport,  and 
Ottumwa.  The  amendment  by  said  Act  April  27,  1916,  c.  90,  consisted  in 
transferring  Johnson  county  from  the  Cedar  Rapids  division  of  the  northern 
district  to  the  Davenport  division  of  the  southern  district. 

Notes  of  Decisions 

Creation  of  distrlots.— Under  Act  July  and  their  divisions,  and  providing  (ses- 
20,  1882  (22  Stat.  172),  creating  the  tion  9)  that  an  action  may  be  brought 
northern  and  southern  districts  of  Iowa     .  against  a  nonresident  defendant  "in  any 
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should  be  dtizens  residing  in  such  di- 
vision, it  being  sufficient  that  they  re- 
sided within  the  district  Spencer  v. 
U.  S.  (1909)  169  Fed.  562,  95  C.  C. 
A.  60. 

Criminal  Jurisdiction  Northern  dis- 
trict^R.  S.  §  563,  provides  that  the 
district  courts  shall  have  jurisdiction  of 
all  crimes  cognizable  under  the  author- 
ity of  the  United  States,  committed 
within  their  respective  districts.  R.  S. 
I  681,  ante,  §  978,  provides  that  a  spe- 
cial term  of  any  district  court  may  be 
held  at  a  place  where  any  regular  term 
is  held,  or  at  such  other  place  in  the 
district  as  the  nature  of  the  business 
may  require,  and  any  business  may  be 
transacted  at  such  special  term  which 
might  be  transacted  at  a  regular  term. 
Act  July  20.  1882  (22  Stat  172),  cre- 
ating the  Northern  district  of  Iowa, 
and  Act  Feb.  24,  1891  (26  Stet  767), 
amendatory  thereof,  and  creating  the 
Cedar  Rapids  division,  contain  no  pro- 
vision as  to  the  place  of  trial  of  crim- 
inal actions,  nor  any  limitations  of  the 
power  conferred  by  R.  S.  §  563.  Held, 
that  the  district  court  of  the  Northern 
district  of  Iowa  may  name  the  time  and 
place  of  trial  of  criminal  cases,  wheth- 
er at  a  regular  or  special  term,  or  at 
the  usual  places  for  holding  court  or 
otherwise.  U.  S.  v.  Kessel  (D.  G. 
1894)  63  Fed.  433. 

Cited    without    definite    application, 

Petri  V.  F.  E.  Creelman  Lumber  CJo. 
(1905)  26  Sup.  Ct  133.  137,  199  U.  S. 
487,  50  L.  Ed.  281;  Dwyer  v.  U.  S. 
(1909)  170  Fed.  160,  95  C.  C.  A.  416. 

§  1067.  (Jud.  Code,  §  82,  as  amended,  Act  Sept.  6,  1916,  c.  447.> 
Kansas. 
The  State  of  Kansas  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Kansas.  It  is  divided  into  three  divisions,  to 
be  known  as  the  first,  second,  and  third  divisions  of  the  district  of 
Kansas.  The  first  division  shall  include  the  territory  embraced  on 
the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Atchison,  Brown,  Chase,  Cheyenne,  Clay,  Cloud,  Decatur,  Dickinson, 
Doniphan,  Douglas,  Ellis,  Franklin,  Geary,  Gove,  Graham,  Jackson, 
Jefferson,  Jewell,  Johnson,  Leavenworth,  Lincoln,  Logan,  Lyon,  Ma- 
rion, Marshall,  Mitchell,  Morris,  Nemaha,  Norton,  Osage,  Osborne, 
Ottawa,  Phillips,  Pottawatomie,  Rawlins,  Republic,  Riley,  Rooks,  Rus- 
sell, Saline,  Shawnee,  Sheridan,  Sherman,  Smith,  Thomas,  Trego, 
Wabaunsee,  Wallace,  Washington,  and  Wyandotte.  The  second  di- 
vision shall  include  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Barber,  Barton,  Butler,  Clark,  Comanche,  Cowley, 
Edwards,  Ellsworth,  Finney,  Ford,  Grant,  Gray,  Greeley,  Hamilton, 
Harper,  Harvey,  Hodgeman,  Haskell,  Kingman,  Kiowa,  Kearny,  Lane, 
McPherson,  Morton,  Meade,  Ness,  Pratt,  Pawnee,  Reno,  Rice,  Rush, 
Scott,  Sedgwick,  Stafford,  Stevens,  Seward,  Sumner,  Stanton,  and 
Wichita.  The  third  division  shall  include  the  territory  embraced  on 
the  said  date  last  mentioned  in  the  counties  of  Allen,  Anderson,  Bour- 
bon, Cherokee,  Coffey,  Chautauqua,  Crawford,  Elk,  Greenwood,  La- 
bette, Linn,  Miami,  Montgomery,  Neosho,  Wilson,  and  Woodson. 
Terms  of  the  district  court  for  the  first  division  shall  be  held  at  Leaven- 
worth on  the  second  Monday  in  October;  at  Topeka  on  the  second 
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division  of  either  district  wherein  de- 
,  fcndant  may  be  found,"  it  isf  not  nec- 
essary that  action  against  snch  de- 
fendant be  brought  in  the  division  of 
the  district  wherein  plaintiff  resides. 
Dinzy  y.  lUinois  Cent  R.  Co.  (C.  C. 
1894)  61  Fed.  49. 

Act  July  20,  1882,  dividing  the  state 
of  Iowa  into  two  judicial  districts,  did 
not  abolish  the  district  of  Iowa.  It 
simply  detached  certain  counties  from 
the  difrtrict,  and  made  a  new  districtt 
to  be  known  as  the  "Northern  District 
of  Iowa."  The  organization  of  the 
original  district  was  not  changed.  Its 
officers  were  continued  in  office,  charg- 
ed with  the  same  duties.  Its  name  and 
territorial  jurisdiction  alone  were  af- 
fected. In  re  Mason  (C.  C.  1898)  85 
Fed-  145.  And  see  In  re  Clerkship  of 
Circuit  Court  in  Eastern  and  Western 
Divisions  of  Southern  District  of  Iowa 
(C.  C.  1898)  90  Fed.  248. 

Drawino  Jurors  for  divisions^Act 
July  20,  1882,  c.  312,  22  Stat.  172,  di- 
vided Iowa  into  the  Northern  and 
Southern  judicial  districts,  the  South- 
ern being  in  turn  divided  into  the  East- 
ern, Central,  and  Western  divisions; 
and  Act  June  1,  1900,  c.  601,  31  Stat 
249,  created  an  additional  or  Southern 
division  in  the  Southern  district.  Sec- 
tion 5  declared  that  all  grand  and  petit 
jurors  for  the  Southern  division  should 
be  selected  from  citizens  residing  there- 
in: no  such  provision  being  made,  how- 
ever, with  reference  to  the  other  divi- 
sions of  such  district.  Held,  that  such 
acts  did  not  require  that  jurors  drawn 
for    service    in    the    Central    division 
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Monday  in  April ;  at  Kansas  City  on  the  second  Monday  in  January 
and  the  first  Monday  in  October ;  and  at  Salina  on  the  second  Mon- 
day in  May ;  term?  of  the  district  court  for  the  second  division  shall 
be  held  at  Wichita  on  the  second  Mondays  in  March  and  September ; 
and  for  the  third  division,  at  Fort  Scott  on  the  first  Monday  in  May 
and  the  second  Monday  in  November.  The  clerk  of  the  district  court 
shall  appoint  three  deputies,  one  of  whom  shall  reside  and  keep  his 
office  at  Fort  Scott,  one  at  Wichita,  and  the  other  at  Salina,  and 
the  marshal  shall  appoint  a  deputy  who  shall  reside  and  keep  his  office 
at  Fort  Scott  and  the  marshal  shall  also  appoint  a  deputy,  who  shall 
reside  and  keep  his  office  at  Kansas  City. 

R.  S.  §'  531.  Act  March  3,  1011,  c.  231,  §  82,  36  Stat.  1112.  Act  Sept. 
6,  1916,  c.  447,  39  Stat. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Sept.  6, 
1916,  c.  447,  cited  above,  to  read  as  set  forth  above.  Said  amendment  con- 
sisted in  the  omission  of  the  following  provision  found  in  the  original  section, 
"but  no  cause,  action,  or  proceeding  shall  be  tried  or  considered  at  any  term 
held  at  Salina  unless  by  consent  of  all  the  parties  thereto,  or  by  order  of  the 
court  for  cause,"  by  the  addition  of  the  provision  for  a  third  deputy  clerk  to 
reside  and  keep  his  office  at  Salina,  and  by  providing  that  the  deputy  marshal 
should  reside  and  keep  his  office  at  Kansas  City,  instead  of  at  Ft.  Scott,  as 
originally  provided. 

A  previous  provision  for  a  deputy  clerk  and  deputy  marshal  at  Salina,  which 
was  not  incorporated  in  this  section,  appearing  to  have  been  omitted  as  prac- 
tically obsolete,  was  made  by  Act  Aug.  9,  1888,  c.  817,  §  2,  25  Stat.  392. 

Cited  without  definite  application, 
Mattox  V.  U.  S.  (1892)  13  Sup.  Ot.  50, 
51,  146  U.  S.  140,  36  L.  Ed.  917. 

§  1068.  (Jud.  Code,  §  83.)     Kentucky. 

The  State  of  Kentucky  is  divided  into  two  districts,  to  be  known 
as  the  eastern  and  western  districts  of  Kentucky.  The  eastern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Carroll,  Trimble,  Henry, 
Shelby,  Anderson,  Mercer,  Boyle,  Gallatin,  Boone,  Kenton,  Camp- 
bell, Pendleton,  Grant,  Owen,  Franklin,  Bourbon,  Scott,  Woodford. 
Fayette,  Jessamine,  Garrard,  Madison,  Lincoln,  Rockcastle,  Pulaski, 
Wayne,  Whitley,  Bell,  Knox,  Harlan,  Laurel,  Clay,  Leslie,  Letcher, 
Perry,  Owsley,  Jackson,  Estill,  Lee,  Breathitt,  Knott,  Pike,  Floyd, 
Magoffin,  Martin,  Johnson,  Lawrence,  Boyd,  Greenup,  Carter,  Elli- 
ott, Morgan,  Wolfe,  Powell,  Menifee,  Clark,  Montgomery,  Bath, 
Rowan.  Lewis,  Fleming,  Mason,  Bracken,  Robertson,  Nicholas,  and 
Harrison,  with  the  waters  thereof.  Terms  of  the  district  court  for  the 
eastern  district  shall  be  held  at  Frankfort  on  the  second  Monday  in  * 
March  and  the  fourth  Monday  in  September;  at  Covington  on  the 
first  Monday  in  April  and  the  third  Monday  in  October;  at  Rich- 
mond on  the  fourth  Monday  in  April  and  the  second  Monday  in  No- 
vember; at  London  on  the  second  Alonday  in  May  and  the  fourth 
Monday  in  November ;  at  Catlettsburg  on  the  fourth  Monday  in  May 
and  the  second  Monday  in  December;  and  at  Jackson  on  the  first 
Monday  in  March  and  the  third  Monday  in  September:  Provided, 
That  suitable  rooms  and  accommodations  are  furnished  for  holding 
court  at  Jackson  free  of  expense  to  the  Government  until  such  time 
as  a  public  building  shall  be  erected  there.  The  western  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Oldham,  Jefferson,  Spencer,  Bullitt, 
Nelson,  W^ashington,  Marion,  Larue,  Taylor,  Casey,  Green,  Adair^ 
Russell,  Clinton,  Cumberland,  Monroe,  Metcalfe,  Allen,  Barren,  Simp- 
son, Logan,  Warren,  Butler,  Hart,  Edmonson,  Grayson,  Hardin, 
Meade,  Breckinridge,  Hancock,  Daviess,  Ohio,  McLean,  Muhlenberg, 
Todd,  Christian,  Trigg,  Lyon,  Caldwell,  Livingston,  Crittenden,  Hop- 
kins, Webster,  Henderson,  Union,  Marshall,  Calloway,  McCracken, 
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Graves,  Ballard,  Carlisle,  Hickman,  and  Fulton,  with  the  waters  there- 
of. Terms  of  the  district  court  for  the  western  district  shall  be 
held  at  Louisville  on  the  second  Mondays  in  March  and  October;  at 
Owensboro  on  the  first  Monday  in  May  and  the  fourth  Monday  in 
November;  at  Paducah  on  the  third  Mondays  in  April  and  Novem- 
ber; and  at  Bowling  Green  on  the  third  Monday  in  May  and  the 
second  Monday  in  December.  The  clerk  of  the  court  for  the  eastern 
district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Frankfort,  at  Covington,  at  Richmond,  at  London,  at  Catlettsburg, 
and  at  Jackson ;  and  the  clerk  for  the  western  district  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  Louisville,  at  Owensboro, 
at  Paducah,  and  at  Bowling  Green,  each  of  which  offices  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  said  court. 
The  clerks  of  the  courts  for  the  eastern  and  western  districts,  upon 
issuing  original  process  in  a  civil  action,  shall  make  it  returnable  to 
the  court  nearest  to  the  county  of  the  residence  of  the  defendant,  or 
of  that  defendant  whose  county  is  nearest  to  a  court,  and  shall,  im- 
mediately upon  payment  by  the  plaintiff  of  his  fees  accrued,  send  the 
papers  filed  to  the  clerk  of  the  court  to  which  the  process  is  made  re- 
turnable ;  and  whenever  the  process  is  not  thus  made  returnable,  any 
defendant  may,  upon  motion,  on  or  before  the  calling  of  the  cause, 
have  it  transferred  to  the  court  to  which  it  should  have  been  sent  had 
the  clerk  known  the  residence  of  the  defendant  when  the  action  was 
brought. 

Act  Feb.  12,  1901,  a  356,  81  Stat  781.  Act  March  8,  1911,  c  281,  S  83, 
36  Stat  1112. 

A  previous  provision  for  a  deputy  marshal  at  Owensboro,  wl^ich  was  not  in- 
corporated in  this  section,  but  which  may  be  regarded  as  superseded  thereby, 
was  made  by  Act  Aug.  8,  1888,  c.  792,  §  4,  post,  i  1353.  That  act  was  not 
repealed  by  the  subsequent  act  to  divide  Kentucky  into  two  districts,  Act  Feb. 
12,  1901,  c.  355,  31  SUt.  781,  by  a  provision  of  section  11  thereof. 

Nt>tes  of  Deoisions 

Terms  of  court— As  to  terms  of  court  viUe  &  N.  B.  Go.  (D.  O.  1910)  177 
under  prior  statute,  see  U.  S.  v.  Louis-      Fed.  780. 

§  1069.  (Jud.  Code,  §  84.)     Louisiana. 

The  State  of  Louisiana  is  divided  into  two  judicial  districts,  to 
be  known  as  the  eastern  and  western  districts  of  Louisiana.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  parishes  of  Assumption, 
Iberia,  Jefferson,  Lafourche,  Orleans,  Plaquemines,  Saint  Bernard, 
Saint  Charles,  Saint  James,  Saint  John  the  Baptist,  Saint  Mary,  Saint 
Tammany,  Tangipahoa,  Terrebonne,  and  Washington,  which  shall 
constitute  the  New  Orleans  division;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  parishes  of  Ascension,  East  Baton 
Rouge,  East  Feliciana,  Livingston,  Pointe  Coupee,  Saint  Helena,  West 
Baton  Rouge,  Iberville,  and  West  Feliciana,  which  shall  constitute 
the  Baton  Rouge  division  of  said  district.  Terms  of  the  district  court 
for  the  New  Orleans  division  shall  be  held  at  New  Orleans  on  the 
third  Mondays  in  February,  May,  and  November;  and  for  the  Baton 
Rouge  division,  at  Baton  Rouge  on  the  second  Mondays  in  April  and 
November.  The  clerk  of  the  court  for  the  eastern  district  shall  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  New  Orleans  and 
at  Baton  Rouge  which  shall  be  kept  open  at  all  times  for  the  trans- 
action of  the  business  of  the  court.  The  western  district  shall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  parishes  of  Saint  Landry,  Evangeline,  Saint  Martin,  La- 
fayette, and  Vermilion,  which  shall  constitute  the  Opelousas  division 
of  said  district;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  parishes  of  Rapides,  Avoyelles,  Catahoula,  La  Salle, 
Grant,  and  Winn,  which  shall  constitute  the  Alexandria  division  of 
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said  district;  also  the  territory  embraced  on  the  said  date  last  men- 
tioned in  the  parishes  of  Caddo,  De  Soto,  Bossier,  Webster,  Claiborne, 
Bienville,  Natchitoches,  Sabine,  and  Red  River,  which  shall  consti- 
tute the  Shreveport  division  of  said  district;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  parishes  of  Ouachita,  Frank- 
lin, Richland,  Morehouse,  East  Carroll,  West  Carroll,  Madison,  Ten- 
sas, Concordia,  Union,  Caldwell,  Jackson,  and  Lincoln,  which  shall 
constitute  the  Monroe  division  of  said  district ;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  parishes  of  Acadia,  Calcasieu, 
Cameron,  and  Vernon,  which  shall  constitute  the  Lake  Charles  divi- 
sion of  said  district.  Terms  of  the  district  court  for  the  Opelousas 
division  shall  be  held  at  Opelousas  on  the  first  Mondays  in  January 
and  June ;  for  the.  Alexandria  division,  at  Alexandria  on  the  fourth 
Mondays  in  January  and  June ;  for  the  Shreveport  division,  at  Shreve- 
port on  the  third  Mondays  in  February  and  October;  for  the  Mon- 
roe division,  at  Monroe  on  the  first  Mondays  in  April  and  October; 
and  for  the  Lake  Charles  division,  at  Lake  Charles  on  the  third  Mon- 
days in  May  and  December.  The  clerk  of  the  court  for  the  western 
district  shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at 
Opelousas,  at  Alexandria,  at  Shreveport,  at  Monroe,  and  at  Lake 
Charles,  which  shall  be  kept  open  at  all  times  for  the  transaction  of 
the  business  of  the  coyrt. 

Act  March  8,  1881,  c.  144,  21  SUt.  607.  Act  March  3,  1911,  c.  231,  ^  84, 
36  Stat.  1113. 

Notes  of  Deeisioiifl 
Suits  In  admlraltyd—In  a  suit  in  ad-      brought  in  either  district     Downs  ▼. 
miralty,  where  two  or  more  defendants      WaU  (1910)  176  Fed.  657, 100  O.  O.  A. 
are  citizens  of  different  districts  of  the      209. 
state  of  Louisiana,  the   suit  may   be 

§  1070.  (Jud.  Code,  §  85,  as  amended,  Act  Dec.  22,  1911,  c.  7.) 
Maine. 
The  State  of  Maine  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Maine.  Terms  of  the  district  court  shall 
be  held  at  the  times  and  places  following:  At  Portland,  on  the 
first  Tuesday  in  April,  on  the  third  Tuesday  in  September,  and  on 
the  second  Tuesday  in  December;  at  Bangor,  on  the  first  Tuesday 
in  June:  Provided,  however,  That  in  the  year  nineteen  hundred 
and  twelve  a  session  shall  be  also  held  at  Portland  on  the  first  Tues- 
day in  February. 

H.  S.  t  531.  Act  March  3,  1011,  c.  231,  {  85,  36  Stat  1114.  Act  Dec.  22, 
1011,  c  7,  37  Stat.  51. 

This  section,  as  enacted  in  the  Judicial  Code,  provided  for  two  terms  at 
Portland,  one  at  Bangor,  and  one  at  Bath,  in  each  year.  The  terms  at  Port- 
land were  increased  to  three  and  the  times  therefor  were  changed,  and  the 
term  at  Bath  was  omitted,  by  amendment  of  the  section  to  read  as  set  forth 
here,  by  Act  Dec.  22,  1911,  c.  7,  cited  above. 

Other  changes  in  the  Maine  district  were  made  by  Act  Sept.  8,  1910,  c.  475, 
post,  §9  1070a-1070h. 

§  1070a.  (Act  Sept  8,  1916,  c.  475,  §  1.)     Maine  ^  sessions  of  dis- 
trict court 

Hereafter,  and  until  otherwise  provided  by  law,  two  sessions  of  the 
United  States  District  Court  for  the  District  of  Maine  shall  be  held 
in  each  and  every  year  in  the  city  of  Bangor,  in  said  district,  begin- 
ning, respectively,  on  the  first  Tuesday  of  February  and  the  first  Tues- 
day of  June,  and  three  sessions  of  said  court  shall  be  held  in  each  and 
every  year  in  the  cijhr  of  Portland,  in  said  district,  beginning,  respec- 
tively, on  the  first  Tuesday  of  April,  on  the  third  Tuesday  of  Sep- 
tember, and  on  the  second  Tuesday  in  December.    (39  Stat.) 

This  section,  and  the  seven  sections  next  following,  were  an  act  entitled  "An 
act  to  provide  for  holding  sessions  of  the  United  States  district  court  in  the 
district  of  Maine  and  for  dividing  said  district  into  divisions,  and  providing 
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for  offices  of  the  derk  and  marshal  of  said  district  to  be  maintained  in  each  of 
said  divisions^  and  for  the  appointment  of  a  field  deputy  marshal  in  the  divi- 
sion in  which  the  marshal  does  not  reside,"  cited  above. 

§  1070b.  (Act  Sept.  8, 1916,  c.  475,  §  2.)     Maine;  clerk  and  marshal 
to  maintain  offices  at   Bangor  and   Portland;    residence   of 
deputy  clerk;    marshal's  field  deputy;    appointment;    charge 
of  office ;  residence ;  powers ;  bond. 
The  clerk  of  said  district  court  for  said  district  of  Maine  and  the 
marshal  of  said  district  shall  each  at  all  times  maintain  by  himself 
or  by  deputy  an  office  in  charge  of  himself  or  deputy,  both  at  said 
city  of  Bangor  and  at  said  city  of  Portland.    The  deputy  clerk  in  charge 
of  the  office  in  the  division  in  which  the  clerk  does  not  reside  himself 
shall  reside  in  the  city  where  the  office  of  which  he  has  charge  is  located. 
That  said  marshal  shall  appoint  a  field  deputy,  who  shall  have  charge  of 
the  office  in  the  division  in  which  the  marshal  does  not  reside  himself, 
who  shall  reside  in  the  city  where  the  office  of  which  he  has  charge  is  lo- 
cated, and  who,  within  and  for  said  division,  in  the  absence  of  the  mar- 
shal, shall  have  all  the  powers  of  the  marshal,  and  who  shall  also, 
throughout  said  district  of  Maine,  have  all  the  powers  of  other  deputy 
marshals.    And  such  field  deputy,  before  he  enters  on  the  duties  of  his 
office,  shall  give  bond  before  the  judge  of  said  district  of  like  tenor, 
effect,  and  amount  and  of  similar  form  and  condition,  with  like  sure- 
ties, and  to  be  approved  in  like  manner,  as  now  or  may  hereafter  be 
required  by  law  of  the  marshal  of  said  district.    (39  Stat.) 
See  note  to  9  1070a,  ante. 

§  1070c.  (Act  Sept.  8,  1916,  c.  475,  §  3.)     Maine;  district  court  di- 
vided into  northern  and  southern  divisions,  and  counties  com- 
posing each. 
For  the  purpose  of  holding  terms  of  the  United  States  district  court 
the  district  of  Maine  as  heretofore  constituted  shall  be  divided  into 
two  divisions,  to  be  known,  respectively,  as  the  northern  and  southern 
divisions.    The  counties  of  Aroostook,  Penobscot,  Piscataquis,  Wash- 
ington, Hancock,  Waldo,  and  Somerset  shall  be  known  as  the  north- 
ern division,  the  court  for  which  shall  be  held  in  the  said  city  of 
Bangor.    The  remaining  counties  in  said  State  and  district  of  Maine 
shall  constitute  the  southern  division,  the  court  for  which  shall  be 
held  in  the  said  city  of  Portland.    (39  Stat.) 
See  note  to  §  1070a,  ante. 

§  1070d-  (Act  Sept.  8,  1916,  c.  475,  §  4.)     Maine;  divisions  of  dis- 
trict  court  to  be  considered  separate  districts  for  purposes  of 
determining  jiuisdiction  and  venue ;  one  judge,  clerk  and  mar- 
shal only;    United  States  Commissioners;    appointment  and 
jurisdiction. 
For  the  purpose  of  determining  the  jurisdiction  and  venue  of  all 
causes,  suits,  actions,  bills,  petitions,  matters,  libels,  proceedings,  pros- 
ecutions,  indictments,   complaints,   informations,   and   other   judicial 
business,  whether  civil  or  criminal,  or  whether  in  equity,  in  admiralty, 
in  prize,  in  forfeiture,  or  in  condemnation,  in  rem,  in  personam,  or 
mixed,  whatsoever,  cognizable  in  the  United  States  district  court,  each 
of  said  divisions  shall  be  as  if  it  were  a  separate  and  distinct  judicial 
district  of  the  United  States.    There  shall  be  but  one  judge,  one  clerk, 
one  marshal,  and  one  district  attorney  for  said  district  of  Maine.    Unit- 
ed States  commissioners  in  either  of  said  divisions,  until  otherwise 
provided  by  law,  shall  be  appointed  and  have  jurisdiction  and  cog- 
nizance through  said  district  of  Maine  in  the  same  manner  and  to  the 
same  extent  and  effect  that  they  now  have  under  existing  law.    (39 
Stat.) 

See  note  to  f  1070a,  ante. 
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§  1070e.  (Act  Sept.  8,  1916,  c.  475,  §  5.)  Maine?  transfer  of  civil 
and  crimsinal  causes  firom  one  division  to  another. 
Any  cause,  suit,  action,  bill,  petition,  matter,  libel,  proceeding,  pros- 
ecution, indictment,  complaint,  information,  or  other  judicial  business, 
whether  civil  or  criminal,  or  whether  in  equity,  in  admiralty,  in  prize, 
in  forfeiture,  or  in  condemnation,  in  rem,  in  personam,  or  mixed, 
whatsoever,  pending  in  either  of  said  divisions,  when  all  the  parties 
thereto  so  stipulate  in  writing,  and  where  the  ends  of  justice  or  the 
convenience  of  the  parties  will  be  promoted  thereby,  may,  at  the  dis- 
cretion of  the  court  or  judge,  be  transferred  wholly  or  specially  for 
the  hearing,  trial,  or  determination  of  any  single  proceeding,  matter, 
step,  or  motion  therein  from  one  of  said  divisions  to  the  other.  On 
request  of  all  accused  in  any  criminal  prosecution  and  of  all  claimants 
in  any  cause,  proceeding,  libel,  infoimation,  or  other  matter  in  rem, 
the  same  may  be  transferred,  at  the  discretion  of  the  court  or  judge 
from  one  of  said  divisions  to  the  division  in  which  a  term  of  said 
court  is  next  to  be  held,  without  the  joinder  in  such  request  of  the 
United  States  when  the  Government  is  the  only  other  party  thereto 
not  joining  in  such  request.  (39  Stat.) 
See  note  to  {  1070a,  ante. 

§  1070f.  (Act  Sept.  8,  1916,  c.  475,  §  6.)     Maine;    ex  parte,  etc., 
proceedings,  etc.,  heard  in  either  division ;  testing,  etc.,  of  final 
process,  etc. 
All  ex  parte,  of  course,  default  and  pro  confesso,  proceedings  and 
matters,  and  all  interlocutory  matters  in  which  all  interested  parties 
are  present  and  consenting  that  such  hearing  may  be  had,  in  whichever 
of  said  divisions  the  same- may  be  cognizable  or  pending,  may  be  heard 
and  determined  by  the  court  or  judge  and  all  findings,  orders,  judg- 
ments, and  decrees  be  made,  and  all  mesne  and  final  process  therein 
be  tested,  sealed,  issued,  and  renewed  in  either  of  said  divisions,  in 
term  time,  vacation,  or  chambers.    (39  Stat.) 
See  note  to  §  1070a,  ante. 

§  1070g.  (Act  Sept.  8,  1916,  c.  475,  §  7.)     Maine;  diange  of  venue 
or  continuance. 

Nothing  in  this  Act  contained  shall  be  construed  to  deprive  the 
court  or  judge  of  the  power  to  grant  a  change  of  venue  or  continuance 
in  any  cause,  proceeding,  or  matter  whatsoever  according  to  law  and 
the  requirements  of  justice.    (39  Stat.) 
See  note  to  §  1070a,  ante. 

§  1070h.  (Act  Sept.  8,  1916,  c.  475,  §  8.)  Maine;  time  of  taking 
effect  of  act;  pending  causes,  etc;  repeal. 
This  Act  shall  take  effect  on  the  day  following  its  passage,  but  it 
shall  not  apply  to  or  in  anywise  affect  any  cause,  suit,  action,  bill, 
petition,  matter,  libel,  proceeding,  prosecution,  indictment,  complaint, 
information,  stipulation,  bail  bond,  or  recognizance  now  pending  in 
said  court,  or  which  has  already  been  instituted,  begun,  filed,  entered, 
made,  served,  found,  or  taken,  but  the  same  shall  depend,  be  entered, 
returned,  continued,  prosecuted,  tried,  heard,  and  determined  and 
suitable  and  appropriate  orders,  judgment,  decrees,  and  executions, 
mesne  and  final  and  all  other  process,  attachment,  monitions,  stipula- 
tions, bonds,  recognizances  therein,  shall  be  made,  signed,  tested,  seal- 
ed, issued,  renewed,  served,  executed,  entered,  and  returned,  the  same 
as  under  existing  law  and  as  if  this  Act  had  never  been  passed,  except 
for  the  purposes  mentioned  in  sections  five  and  six  of  this  Act.  All 
Acts  and  parts  of  Acts  inconsistent  with  this  Act  are  hereby  repealed. 
(39  Stat.) 

See  note  to  {  1070a,  ante. 
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§  1071.  (Jud,  Code,  §  86.)     Maryland. 

The  State  of  Maryland  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Maryland.  Terms  of  the  district  court 
shall  be  held  at  Baltimore  on  the  first  Tuesdays  in  March,  June, 
September,  and  December ;  and  at  Cumberland  on  the  second  Mon- 
day in  May  and  the  last  Monday  in  September.  The  clerk  of  the 
court  shall  appoint  a  deputy  who  shall  reside  and  maintain  an  office 
at  Cumberland,  unless  the  clerk  shall  himself  reside  there;  and  the 
marshal  shall  also  appoint  a  deputy,  who  shall  reside  and  maintain 
an  office  at  Cumberland,  unless  he  shall  himself  reside  there. 
R.  S.  t  531.    Act  March  3,  1911,  c.  231,  §  86,  36  Stot  1114. 

§  1072.  (Jud.  Code,  §  87.)     Massachusetts. 

The  State  of  Massachusetts  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  Massachusetts.  Terms  of  the  dis- 
trict court  shall  be  held  at  Boston  on  the  third  Tuesday  in  March, 
the  fourth  Tuesday  in  June,  the  second  Tuesday  in  September,  and 
the  first  Tuesday  in  December;  and  at  Springfield,  on  the  second 
Tuesdays  in  May  and  December :  Provided,  That  suitable  rooms  and 
accommodations  for  holding  court  at  Springfield  shall  be  furnished 
free  of  expense  to  the  Government  until  such  time  as  a  Federal  build- 
ing shall  be  erected  there  for  that  purpose.  The  marshal  and  the 
clerk  for  said  district  shall  each  appoint  at  least  one  deputy,  to  reside 
in  Springfield  and  to  maintain  an  office  at  that  place. 

H.  S.  f  531.    Act  March  3,  1011,  c.  231,  §  87,  36  Stat  1114. 

Notes  of  Dooi«ioiifl 

Admiralty    Jurlsdlction^The    circuit  LeUan  ▼.  U.  &  (C.  C.  1812)  Fed.  Gas. 
court  of  Massachusetts  has  no  cogni-  No.  8306. 
zance  of  causes  of  admiralty  and  mari- 
time jurisdiction  from  the  district  court  Cited    without    definite    application, 
of  Maine,  except  by  appeal,  and  a  writ  The  Sarah  B.  Kennedy  (D.  O.  1885)  26 
of  error  thereon  will  be  quashed.    Mc-  Fed.  669. 

§  1073.  (Jud.  Code,  §88.)     Michigan. 

The  State  of  Michigan  is  divided  into  two  judicial  districts,  to 
be  known  as  the  eastern  and  western  districts  of  Michigan.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alcona,  Al- 
pena, Arenac,  Bay,  Cheboygan,  Clare,  Crawford,  Genesee,  Gladwin, 
Gratiot,  Huron,  Iosco,  Isabella,  Midland,  Montmorency,  Ogemaw,  Os- 
coda, Otsego,  Presque  Isle,  Roscommon,  Saginaw,  Shiawassee,  and 
Tuscola,  which  shall  constitute  the  northern  division;  also  the  ter- 
ritory embraced  on  the  date  last  mentioned  in  the  counties  of  Branch, 
Calhoun,  Clinton,  Hillsdale,  Ingham,  Jackson,  Lapeer,  Lenawee,  Liv- 
ingston, Macomb^  Monroe,  Oakland,  St.  Clair,  «Sanilac,  Washtenaw, 
and  Wayne,  which  shall  constitute  the  southern  division  of  said  dis- 
trict. Terms  of  the  district  court  for  the  southern  division  shall 
be  held  at  Detroit  on  the  first  Tuesdays  in  March,  June,  and  Novem- 
ber; for  the  northern  division,  at  Bay  City  on  the  first  Tuesdays  in 
May  and  October,  and  at  Port  Huron  in  the  discretion  of  the  judge 
of  said  court  and  at  such  times  as  he  shall  appoint  therefor.  There 
shall  also  be  held  a  special  or  adjourned  term  of  the  district  court  at 
Bay  City  for  the  hearing  of  admiralty  causes,  beginning  in  the  month 
of  February  in  each  year.  The  western  district  shall  include  the 
territory  embraced  on  the  first  day  of  July,  nineteen  hundred  and 
ten,  in  the  counties  of  Alger,  Baraga,  Chippewa,  Delta,  Dickinson, 
Gogebic,  Houghton,  Iron,  Keweenaw,  Luce,  Mackinac,  Marquette, 
Menominee,  Ontonagon,  and  Schoolcraft,  which  shall  constitute  the 
northern  division;  also  the  territory  embraced  on  the  said  date  last 
mentioned  in  the  counties  of  Allegan,  Antrim,  Barry,  Benzie,  Berrien, 
Cass,  Charlevoix,  Eaton,  Emmet,  Grand  Traverse,  Ionia,  Kalamazoo, 
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Kalkaska,  Kent,  Lake,  Leelanau,  Manistee,  Mason,  Mecosta,  Mis- 
saukee, Montcalm,  Muskegon,  Newaygo,  Oceana,  Osceola,  Ottawa, 
St.  Joseph,  Van  Buren,  and  Wexford,  which  shall  constitute  the 
southern  division  of  said  district.  Terms  of  the  district  court  for  the 
southern  division  shall  be  held  at  Grand  Rapids  on  the  first  Tuesdays 
in  March  and  October ;  and  for  the  northern  division,  at  Marquette 
on  the  first  Tuesdays  in  May  and  September.  All  issues  of  fact  shall 
be  tried  at  the  terms  held  in  the  division  where  such  suit  shall  be 
commence'd.  Actions  in  rem  and  admiralty  may  be  brought  in  which- 
ever division  of  the  eastern  district  service  can  be  had  upon  the 
res.  Nothing  herein  contained  shall  prevent  the  district  court  of 
the  western  division  from  regulating,  by  general  rule,  the  venue  of 
transitory  actions  either  at  law  or  in  equity,  or  from  changing  the 
same  for  cause.  The  clerk  of  the  court  for  the  western  district  shall 
reside  and  keep  his  office  at  Grand  Rapids,  and  shall  also  appoint  a 
deputy  clerk  for  said  court  held  at  Marquette,  who  shall  reside  and 
keep  his  office  at  that  place.  The  marshal  for  said  western  district 
shall  keep  an  office  and  a  deputy  marshal  at  Marquette.  The  clerk 
of  the  court  for  the  eastern  district  shall  keep  his  office  at  the  city 
of  Detroit,  and  shall  appoint  a  deputy  for  .the  court  held  at  Bay  City, 
who  shall  reside  and  keep  his  office  at  that  place.  The  marshal  for 
said  district  shall  keep  an  office  and  a  deputy  marshal  at  Bay  City, 
and  mileage  on  service  of  process  in  said  northern  division  shall  be 
computed  from  Bay  City. 

R.  S.  I  538.    Act  March  3,  1911.  c  231,  §  88,  36  Stat.  1114. 

Subsequent  provisions,  different  from  those  of  this  section,  as  to  the  terms 
of  court  for  the  western  district,  southern  division,  were  ooade  by  Act  July 
e,  1012,  c.  222.  post,  S  1074. 

Notes  of  Deoisions 

Jurisdiction^— The    district    court   of  Michigan.     U.   S.  ▼.  Peterson   (D.  O. 

the  Eastern  district  of  Wisconsin  has  1894)  64  Fed.  145. 

no  jurisdiction  of  an  indictment  for  an  q^^j    without    deflnito    application, 

assault  committed  on  a  vessel  on  Lake  Petri  v.  F.  E.  Creelman  Lumber  Co. 

Huron  within  the  boundary  of  the  ju-  (1905)  26  Sup.  Ct  133,  137,  199  U.  S. 

risdiction   of    the   Eastern   district   of  487,  50  L.  Ed.  281. 

§  1074.  (Act  July  9,  1912,  c.  222.)  Michigan;  terms  of  court  for 
western  district,  southern  division. 
The  terms  of  the  District  Court  for  the  Western  District.of  Mich- 
igan for  the  southern  division  shall  be  held  at  Grand  Rapids,  com- 
mencing on  the  first  Tuesdays  in  March,  June,  October,  and  De- 
cember; and  for  the  northern  division  at  Marquette,  commencing 
on  the  second  Tuesdays  of  April  and  September;  and  at  Sault 
Sainte  Marie,  commencing  on  the  second  Tuesdays  in  January 
and  July.    (37  Stat.  190.) 

§  1075.  (Jud.  Code,  §  89.)     Minnesota. 

The  State  of  Minnesota  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  Minnesota.  It  is  divided  into  six 
divisions,  to  be  known  as  the  first,  second,  third,  fourth,  fifth,  and 
sixth  divisions.  The  first  division  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Winona,  Wabasha,  Olmsted,  Dodge,  Steele,  Mower,  Fill- 
more, and  Houston.  The  second  division  shall  include  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Freeborn, 
Faribault,  Martin,  Jackson,  Nobles,  Rock,  Pipestone,  Murray,  Cot- 
tonwood, Watonwan,  Blue  Earth,  Waseca,  Lesueur,  Nicollet,  Brown, 
Redwood,  Lyon,  Lincoln,  Yellow  Medicine,  Sibley,  and  Lac  qui  Parle. 
The  third  division  shall  include  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Chisago,  Washington,  Ramsey,  Da- 
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kota,  Goodhue,  Rice,  and  Scott.  The  fourth  division  shall  include 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Hennepin,  Wright,  Meeker,  Kandiyohi,  Swift,  Chippewa,  Renville, 
McLeod,  Carver,  Anoka,  Sherburne,  and  Isanti.  The  fifth  division 
shall  include  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Cook,  Lake,  Saint  Louis,  Itasca,  Koochiching,  Cass, 
Crow  Wing,  Aitkin,  Carlton,  Pine,  Kanabec,  Mille  Lacs,  Morrison, 
and  Benton.  The  sixth  division  shall  include  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Stearns,  Pope,  Stevens, 
Bigstone,  Traverse,  Grant,  Douglas,  Todd,  Ottertail,  Roseau,  Wilkin, 
Clay,  Becker,  Wadena,  Nornian,  Polk,  Red  Lake,  Marshall,  Kittson, 
Beltrami,  Clearwater,  Mahnomen,  and  Hubbard.  Terms  of  the  dis- 
trict court  for  the  first  division  shall  be  held  at  Winona  on  the  third 
Tuesdays  in  May  and  November ;  for  the  second  division,  at  Mankato 
on  the  fourth  Tuesdays  in  April  and  October ;  for  the  third  division, 
at  Saint  Paul  on  the  first  Tuesdays  in  June  and  December;  for  the 
fourth  division,  at  Minneapolis  on  the  first  Tuesdays  in  April  and 
October;  for  the  fifth  division,  at  Duluth  on  the  second  Tuesdays  in 
January  and  July ;  and  for  the  sixth  division,  at  Fergus  Falls  on  the 
first  Tuesday  in  May  and  second  Tuesday  in  November.  The  clerk 
of  the  court  shall  appoint-  a  deputy  clerk  at  each  place  where  the 
court  is  now  required  to  be  held  at  which  the  clerk  shall  not  -himself 
reside,  who  shall  keep  his  office  and  reside  at  the  place  appointed  for 
the  holding  of  said  court. 

R.  S.  t  531.    Act  March  3,  1911,  c  231.  §  89,  36  Stat.  1115. 

Notes  of  Decisions 

Construction  of  prior  acts.— Act  July  the  district  in  which  the  offense  to  be 

12,    1894,    c.   132,    regulating    criminal  investigated  was  committed,  but  might 

procedure  in  the  district  of  Minnesota,  be  properly  summoned  from  any  por- 

applied    to   all   prosecutions   instituted  tion  of  the  state  constituting  "the  dis- 

after    its   passage   without   regard    to  trict,"   regardless   of  the   place  where 

when  the  offense  was  committed;    and  the  prosecution  was  triable.    The  petit 

in  cases  in  which  there  was  no  formal  jury  for  the  trial  of  federal  offenses 

complaint  before  a  magistrate  an  in-  arising  in  Minnesota  may  be  properly 

dictment  returned  after  the  date  of  the  summoned    from    any    portion    of    the 

act  was  void,  although  the  bill  of  in-  state,  and  accused  is  not  entitled  to  a 

dictment  and  evidence  in  support  of  it  jury  exclusively  summoned  from  the  di- 

were  submitted  to  the  grand  jury  be-  ^igion  of  the  district  in   which   he   is 

fore  that  date.    P««^,^- ^- S.  (18^)  16  triable.     Clement  v.  U.  S.   (1906)  149 

T^^^^oJ^  '  ^^  '  ^^     ^'  ^'  ^^'  ^  Fed.   305,   79   O.   O.   A.   243,   writ   of 

K  Ed.  816.                                  •  certiorari   denied    (1907)    27   Sup.   Ct 

Criminal  proceedmgs  cannot  be  said  795   2O6  U.  S.  562,  51  L.  Ed.  1189. 
to  be  "instituted"  until  a  formal  charge 

is  openly  made  against  the  accused  by  Lake  Superior-— The  federal  district 

indictment  or  information  or  by  com-  court  of  Minnesota  has  admiralty  ju- 

plaint  before   a   magistrate;    the  sub-  risdiction  over  the  open  waters  of  Lake 

mission  of  an  indictment  to  the  grand  Superior.     Inman  v.  The  Lindrup  (D. 

jury  and  the  examination  of  witnesses  C  1894)  62  Fed.  851. 

before  them  not  amounting  to  the  insti-  cited    witliout    definite    application, 

tution  of  a  prosecution.     Id.  Dwyer  y.  U.  S.   (1909)  170  Fed.  160. 

Drawing  grand  and  petit  Jurors  for  95  0.  O.  A.  416;  Hubbard  v.  Chicago, 

divisions.— The  grand  jury  was  not  re-  M.  &  St  P.  Ry.  Co.  (C.  C.  1910)  176 

quired  to  be  drawn  from  the  division  of  Fed.  994. 

§  1076.  (Jud.  Code,  §  90,  as  amended,  Act  Feb.  5,  1912,  c.  28,  and 

Act  May  27, 1912,  c.  136.)  Mississippi. 
The  State  of  Mississippi  is  divided  into  two  judicial  districts,  to 
be  known  as  the  northern  and  southern  districts  of  Mississippi. 
The  northern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Al- 
corn, Attala,  Chickasaw,  Choctaw,  Clay,  Itawamba,  Lee,  Lowndes, 
Monroe,  Oktibbeha,  Pontotoc,  Prentiss,  Tishomingo,  and  Winston, 
which  shall  constitute  the  eastern  division  of  said  district ;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 

(1248) 


Ch.  5)  THE  JUDICIAL  OODH  §   1077 

Benton,  Calhoun,  Carroll,  De  Soto,  Grenada,  Lafayette,  Marshall, 
Montgomery,  Panola,  Tate,  Tippah,  Union,  Webster,  and  Yalo- 
busha, which  shall  constitute  the  western  division  of  said  district ; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Bolivar,  Coahoma,  Leflore,  Quitman,  Sunflower,  Tallahat- 
chie, and  Tunica,  which  shall  constitute  the  Delta  division  of  said 
district.  The  terms  of  the  district  court  for  the  eastern  division 
shall  be  held  at  Aberdeen  on  the  first  Mondays  in  April  and  Octo- 
ber; and  for  the  western  division,  at  Oxford  on  the  first  Mondays 
in  June  and  December;  and  for  the  Delta  division,  at  Clarksdale 
on  the  fourth  Mondays  in  January  and  July :  Provided,  That  suit- 
able rooms  and  accommodations  for  holding  court  at  Clarksdale 
are  furnished  free  of  expense  to  the  United  States.  The  southern 
district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Adams,  Amite,  Copiah, 
Covington,  Franklin,  Hinds,  Holmes,  Jefferson,  Jefferson  Davis, 
Lawrence,  Lincoln,  Madison,  Pike,  Rankin,  Simpson,  Smith,  Scott, 
Wilkinson,  and  Yazoo,  which  shall  constitute  the  Jackson  division ; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Claiborne,  Issaquena,  Sharkey,  Warren,  and  Washington, 
which  shall  constitute  the  western  division ;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Clarke,  Jones, 
Jasper,  Kemper,  Lauderdale,  Leake,  Neshoba,  Newton,  Noxubee, 
and  Wayne,  which  shall  constitute  the  eastern  division;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Forrest,  Greene,  Hancock,  Harrison,  Jackson,  Lamar,  Marion,  Per- 
ry, and  Pearl  River,  which  shall  constitute  the  southern  division  of 
said  district.  Terms  of  the  district  court  for  the  Jackson  division 
shall  be  held  at  Jackson  on  the  first  Mondays  in  May  and  Novem- 
ber ;  for  the  western  division,  at  Vicksburg  on  the  first  Mondays  in 
January  and  July;  for  the  eastern  division,  at  Meridian  on  the 
second  Mondays  in  March  and  September;  and  for  the  southern 
division,  at  Biloxi  on  the  third  Mondays  in  February  and  August. 
The  clerk  of  the  court  for  each  district  shall  maintain  an  office  in 
charge  of  himself  or  a  deputy  at  each  place  in. his  district  at  which 
court  is  now  required  to  be  held  at  which  he  shall  not  himself  re- 
side, which  shall  be  kept  open  at  all  times  for  the  transaction  of  the 
business  of  the  court.  The  marshal  for  each  of  said  districts  shall 
maintain  an  office  in  charge  of  himself  or  a  deputy  at  each  place  of 
holding  court  in  his  district. 

R.  S.  I  639.  Act  March  3,  1911,  c.  231,  §  90,  36  Stat.  1116.  Act  Feb.  5, 
1912,  c.  28,  37  Stat  59.    Act  May  27,  1912,  c.  136,  37  Stat,  lia 

This  section,  as  enacted  in  the  Judicial  Code,  provided  for  two  divisions  in 
the  northern  district,  the  eastern  and  the  western  divisions.  An  additional 
division,  the  Delta  division,  was  constituted  by  the  transfer  thereto  of  conn- 
ties  from  the  western  division  and  from  the  southern  district,  and  the  times 
for  terms  of  court  at  Clarksdale  in  said  division  were  changed,  by  the  amend- 
ments by  Act  Feb.  5,  1912,  c.  28,  and  Act  May  27,  1912,  c.  136,  cited  above. 

Cited    without    definite    application,       (1905)  26  Sup.  Ct  133,  137,  199  U.  S. 
Petri  V.  F.  E.  Creelman  Lumber  Co.       487,  50  L.  Ed.  281. 

§  1077.  (Jud-  Code,  §  91,  as  amended,  Act  Dec.  22,  1911,  c.  8.)    Mis- 
souri. 

The  State  of  Missouri  is  divided  into  two  judicial  districts,  to  be 
known  as  the  eastern  and  western  districts  of  Missouri.  The  east- 
em  district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in^the  city  of  Saint  Louis  and  the 
counties  of  Audrian,  Crawford,  Dent,  Franklin,  Gasconade,  Iron, 
Jefferson,  Lincoln,  Maries,  Montgomery,  Phelps,  Saint  Charles, 
Saint  Francois,  Sainte  Genevieve,  Saint  Louis,  Warren,  and  Wash- 
ington, which  shall  constitute  the  eastern  division  of  said  district; 
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also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Adair,  Chariton,  Clark,  Knox,  Lewis,  Linn,  Macon,  Marion, 
Monroe,  Pike,  Ralls,  Randolph,  Schuyler,  Scotland,  and  Shelby, 
which  shall  constitute  the  northern  division  of  said  district;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Bollinger,  Butler,  Cape  Girardeau,  Carter,  Dunklin,  Madison,  Mis- 
sissippi, New  Madrid,  Pemiscot,  Perry,  Reynolds,  Ripley,  Scott, 
Shannon,  Stoddard,  and  Wayne,  which  shall  constitute  the  south- 
eastern division  of  said  district.  Terms  of  the  district  court  for  the 
eastern  division  shall  be  held  at  Saint  Louis  on  the  third  Mondays 
in  March  and  September  and  at  Rolla  on  the  second  Mondays  in 
January  and  June :  Provided,  That  suitable  rooms  and  accommo- 
dations for  holding  court  at  Rolla  are  furnished  free  of  expense  to 
the  United  States;  for  the  northern  division  at  Hannibal  on  the 
fourth  Monday  in  May  and  the  first  Monday  in  December ;  and  for 
the  southeastern  division,  at  Cape  Girardeau  on  the  second  Mon- 
days in  April  and  October. 

The  western  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Bates, 
Caldwell,  Carroll,  Cass,  Clay,  Grundy,  Henry,  Jackson,  Johnson, 
Lafayette,  Livingston,  Mercer,  Putnam,  Ray,  Saint  Clair,  Saline, 
and  Sullivan,  which  shall  constitute  the  western  division ;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Barton,  Barry,  Jasper,  Lawrence,  McDonald,  Newton,  Stone,  and 
Vernon,  which  shall  constitute  the  southwestern  division;  also  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Andrew,  Atchison,  Buchanan,  Clinton,  Daviess,  Dekalb,  Gentry, 
Holt,  Harrison,  Nodaway,  Platte,  and  Worth,  which  shall  consti- 
tute the  Saint  Joseph  division ;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Benton,  Boone,  Callaway, 
Cooper,  Camden,  Cole,  Hickory,  Howard,  Miller,  Moniteau,  Mor- 
gan, Osage,  and  Pettis,  which  shall  constitute  the  central  division ; 
also  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Christian,  Cedar,  Dade,  Dallas,  Douglas,  Greene,  Howell, 
Laclede,  Oregon,  Ozark,  Polk,  Pulaski,  Taney,  Texas,  Webster,  and 
Wright,  which  shall  constitute  the  southern  division. 

Terms  of  the  district  court  for  the  western  division  shall  be  held 
at  Kansas  City  on  the  fourth  Monday  in  April  and  the  first  Monday 
in  November,  and  at  Chillicothe  on  the  fourth  Monday  in  May 
and  the  first  Monday  in  December :  Provided,  That  suitable  rooms 
and  accommodations  for  holding  court  at  Chillicothe  are  furnished 
free  of  expense  to  the  United  States;  for  the  southwestern  divi- 
sion, at  Joplin  on  the  second  Mondays  in  June  and  January;  for 
the  Saint  Joseph  division,  at  Saint  Joseph  on  the  first  Monday  in 
March  and  the  third  Monday  in  September;  for  the  central  division, 
at  Jefferson  City  on  the  third  Mondays  in  March  and  October; 
and  for  the  southern  division,  at  Springfield  on  the  first  Mondays 
in  April  and  October. 

The  clerk  of  the  court  at  Saint  Louis,  in  the  eastern  district,  shall 
maintain  an  office  in  charge  of  himself  or  a  deputy  at  Saint  Louis 
and  Hannibal  and  at  such  other  places  of  holding  court  in  said  dis- 
trict as  may  be  deemed  necessary  by  the  judge,  which  shall  be  kept 
open  at  all  times  for  the  transaction  of  the  business  of  the  court. 

The  clerk  of  the  court  for  the  western  district  shall  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  Kansas  City,  at  Jeffer- 
son City,  at  Saint  Joseph,  at  Chillicothe,  at  Joplin,  and  at  Spring- 
field, which  shall  be  kept  open  at  all  times  for  the  transaction  of 
the  business  of  the  court. 

The  marshal  for  each  district  shall  also  maintain  an  office  in 
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charge  of  himself  or  a  deputy  at  each  place  at  which  court  is  now 
held  in  his  district. 

R.  S.  t  540.  Act  March  3,  1911,  c  231,  §  91,  36  Stat  1117.  Act  Dec.  22, 
1911,  c  8,  37  Stat  51. 

The  times  for  the  terms  of  court  for  the  eastern  district  for  the  eastern 
divlBion  at  St  Louis,  fixed  by  this  section  as  enacted  in  the  Judicial  Code, 
were  changed,  and  the  paragraph  requiring  the  clerk  at  St.  Louis  to  maintain 
offices  at  places  of  holding  court  in  the  district  was  inserted,  by  amendment  of 
the  section  to  read  as  set  forth  here,  by  Act  Dec.  22,  1911,  c.  8,  cited  above. 

Notes  of  Deoisions 

Appointment  of  Judges^—Act  April  10,  trict  of  Missouri  at  the  time  the  court 

1869,  providing  for  the  appointment  of  for  the  Eastern   district  was  created, 

circuit  judges,  and  declaring  who  should  R.  S.  §  967,  post,  §  1608,  provides  that 

hold  circuit  courts,  did  not  affect  the  judgments  and  decrees  rendered  in  a 

right  of  the  district  judges  in  Missouri  circuit  court,  "within  any  state,  shall 

to  sit  in  the  circuit  court    In  re  Cir-  cease  to  be  liens  on  real  estate  or  chat- 

cuit  Court  (C.  C.  1870)  Fed.  Cas.  No.  tels  real,  in  the  same  manner  and  at 

2,728.  like  periods  as  judgments  and  decrees 

Division    of    district—Act    Feb.    28,  ?^  *^J  ^^"^*?  ^V^^"  ^^^afi.^^^QQ*'^ 

1887,  dividing  the  Western  district  of  i^!^'  ^^  »>«  ^^''^'"     ^ev  St  Mo.  1889, 

Missouri  into  four  divisions,  and  estab-  §  ^^2.  provides  that  judgments  and  de- 

lishing   district   and    circuit   courts   in  crees  are  hens  on  the  real  estate  of  the 

each  division,  creates  a  distinct  district  P?^^??  against  whom  tiiey  are  render- 

and  distinct  courts,  having  aU  the  es-  ^^^  situate  m  the  county  for  which  the 

sential  features  of  a  district  and  a  dis-  ^P"'"'  Jf  *»1^'  ^'^^  ^^  ^«'f^^*'''i!  '^''" 

trict  court  as  originally  created;   and  ^^J^'  ^nHir?n%h.  f  ;nr.  '^nJ? 

-««!,  ^^»^«.  «««  ii^:*.«^;«  ^u^i^  ,'.,«;«  suit  was  pending  m  the   circuit  court 

H^^^n^n^r  nrno^^^^^^  ^^r  Missouri.   Juuc  8,   1872,   and  was 

S^   tT^oaff  f.   Jm.^  fl^  Z.t  afterwards  transferred  to  the  court  for 

muralty   to  cases  in  which  the   res  is  ^      Eastern    district,    and    judgment 

situated  within  their  territorial  hmits.  Ii^L^i«  lr«^^«X!i^  o^nTiv*  ^Jio^^orT 

T>ia  T    T*  ir   rn  n  iftGft^  ««  ttaH  oqa  therem  was  rendered  agamst  defendant, 

The  L.  B.  X.  (D.  O.  1898)  88  Fed.  290.  ^^^^  ^^^^  judgment  was  a  lien  for  three 

Judgment  lien   outside   of   district^^  years  bn  defendant's  real  estate  situ- 

Act  June  8,   1872,  abolished   the   cir-  ated  anywhere  in  the  state.     Dermott 

ciiit  court  of  the  United  States  for  the  v.  Carter  (1891)  109  Mo.  21,  18  S.  W. 

district  of  Afissouri,  and  established  a  1121. 

circuit  court  for  the  Eastern  and  West-  cited    without    definite    application, 

em  districts  of  the  state.    R.  S.  i  653,  Petri  v.  F.   E.   Creelman  Lumber  Co. 

gave  the  circuit  court  for  the  Eastern  (1905)   26   Sup.   Ct   133,   137,   199   U. 

district  full  jurisdiction  in  all  causes  S.  487,  50  L.  Ed.  281;   Dwyer  v.  U.  S. 

pending  in  the  circuit  court  for  the  dis-  (1909)  170  Fed.  160,  95  C.  C.  A.  416. 

§  1078.  (Jud.  Code,  §  92.)     Montana. 

The  State  of  Montana  shall  constitute  one  judicial  district,  to 
be  known  as  the  district  of  Montana.  Terms  of  the  district  court 
shall  be  held  at  Helena  on  the  first  Mondays  in  April  and  November ; 
at  Butte  on  the  first  Tuesdays  in  February  and  September ;  at  Great 
Falls  on  the  first  Mondays  in  May  and  October ;  at  Missoula  on  the 
first  Mondays  in  January  and  June ;  and  at  Billings  on  the  first  Mon- 
days in  March  and  August.  Causes,  civil  and  criminal,  may  be  trans- 
ferred by  the  court  or  judge  thereof  from  Helena  to  Butte  or  from 
Butte  to  Helena,  or  from  Helena  or  Butte  to  Great  Falls,  or  from 
Great  Falls  to  Helena  or  Butte,  in  said  district,  when  the  convenience 
of  the  parties  or  the  ends  of  justice  would  be  promoted  by  the  trans- 
fer; and  any  interlocutory  order  may  be  made  by  the  court  or  judge 
thereof  in  either  place. 

Act  Feb.  22,  1889,  c.  180,  {  21,  25  Stat.  682.  Act  March  3,  1911,  c.  231, 
I  92,  36  Stat.  1118. 

Notes  of  Deoisions 

Creation  of  division  of  district*— Act  had  not  been  passed,  but  that  the  court 

July  20,  1892  (27  Stat.  252),  creating  might,  in  its  discretion,  transfer  to  the 

the    Southern   division   of    the   judicial  new  division  such  of  them   "as   might 

district  of  Montana,  provided  that  the  properly  be  begun  therein."     Held  not 

act  should  "not  affect  the  jurisdiction"  sufficient,  as  against  R.  S.  §§  563,  629, 

of    the    court    as    to   pending   actions,  making     the     jurisdiction     of    district 

which  should  proceed  as  though  the  act  courts  coextensive  with  the  district,  to 
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show  a  distribution  of  territorial  juris-  Cited     without    definite    application, 

diction    between     the     two     divisions.  Pronovost  v.  U.  S.  (1914)  34  Suik  Ct 

Rosecrans  v.  U.  S.  (1897)  17  Sup.  Ct  391,  392,  232  U.  S.  487,  58  L.  Ed.  696. 
302,  304.  165  U.  S.  257.  41  L.  Ed.  708. 

§  1079.  (Jud.  Code,  §  93.)     Nebraska. 

The  State  of  Nebraska  shall  constitute  one  judicial  district  to 
be  known  as  the  district  of  Nebraska.  Said  district  is  divided  into 
eight  divisions.  The  territory  embraced  on  the  first  day  of  July,  nine- 
teen hundred  and  ten,  in  the  counties  of  Douglas,  Sarpy,  Washington, 
Dodge,  Colfax,  Platte,  Nance,  Boone,  Wheeler,  Burt,  Thurston,  Da- 
kota, Cuming,  Cedar,  and  Dixon,  shall  constitute  the  Omaha  division; 
the  territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Madison,  Antelope,  Knox,  Pierce,  Stanton,  Wayne,  Holt,  Boyd,  Rock, 
Brown,  and  Keya  Paha,  shall  constitute  the  Norfolk  division;  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Cherry,  Sheridan,  Dawes,  Box  Butte,  and  Sioux,  shall  constitute  the 
Chadron  division ;  the,  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Hall,  Merrick,  Howard,  Greeley,  Garfield,  Valley, 
Sherman,  Buffalo,  Custer,  Loup,  Blaine,  Thomas,  Hooker,  and  Grant, 
shall  constitute  the  Grand  Island  division;  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Lincoln,  Dawson,  Logan, 
McPherson,  Keith,  Deuel,  Garden,  Morrill,  Cheyenne,  Kimball,  Ban- 
ner, and  Scott's  Bluff,  shall  constitute  the  North  Platte  division;  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of  Cass, 
Otoe,  Johnson,  Nemaha,  Pawnee,  Richardson,  Gage,  Lancaster,  Saun- 
ders, Butler,  Seward,  Saline,  Jefferson,  Thayer,  Fillmore,  York,  Polk, 
and  Hamilton,  shall  constitute  the  Lincoln  division ;  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Clay,  Nuckolls, 
Webster,  Adams,  Kearney,  Franklin,  Harlan,  and  Phelps,  shall  con- 
stitute the  Hastings  division ;  and  the  territory  embraced  on  the  date 
last  mentioned  in  the  c6unties  of  Gosper,  Furnas,  Red  Willow,  Fron- 
tier, Hayes,  Hitchcock,  Dundy,  Chase,  and  Perkins,  shall  constitute 
the  McCook  division.  Terms  of  the  district  court  for  the  Omaha  divi- 
sion shall  be  held  at  Omaha  on  the  first  Monday  in  April  and  the 
fourth  Monday  in  September;  for  the  Norfolk  division,  at  Norfolk 
on  the  third  Monday  in  September;  for  the  Chadron  division,  at 
Chadron  on  the  second  Monday  in  September;  for  the  Grand  Island 
division,  at  Grand  Island  on  the  second  Monday  in  January;  for  the 
North  Platte  division,  at  North  Platte  on  the  second  Monday  in  June ; 
for  the  Lincoln  division,  at  Lincoln  on  the  second  Monday  in  May 
and  the  first  Monday  in  October ;  for  the  Hastings  division,  at  Hast- 
ings on  the  second  Monday  in  March ;  and  for  the  McCook  division, 
at  McCook  on  the  first  Monday  in  March:  Provided,  That  where 
provision  is  made  herein  for  holding  court  at  places  where  there  are 
no  Federal  buildings,  a  suitable  room  in  which  to  hold  court,  together 
with  light  and  heat,  shall  be  provided  by  the  city  or  county  where 
such  court  is  held,  without  any  expense  to  the  United  States.  The 
clerk  of  the  court  shall  appoint  a  deputy  for  each  division  of  the  dis- 
trict in  which  he  does  not  himself  reside,  who  shall  keep  his  office 
and  reside  at  the  place  of  holding  court  in  the  division  for  which  he 
is  appointed. 

R.  S.  §  531.    Act  March  3,  1911,  c.  231,  {  93,  36  Stat.  1118. 

§  1080.  (Jud.  Code,  §  94.)     Nevada. 

The  State  of  Nevada  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Nevada.  Terms  of  the  district  court  shall 
be  held  at  Carson  City  on  the  first  Mondays  in  February,  May,  and 
October. 

R.  S.  §  531.    Act  March  3,  1911,  c.  231,  §  94,  36  Stat  Ilia 
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§  1081.  (Jud.  Code,  §  95,  as  amended,  Act  Aug.  23,  1912,  c.  344.) 
New  Hampshire. 
The  State  of  New  Hampshire  shall  constitute  one  judicial  dis- 
trict, to  be  known  as  the  district  of  New  Hampshire.  Terms  of 
the  district  court  shall  be  held  at  Portsmouth  on  the  last  Tuesday  in 
October,  at  Concord  on  the  last  Tuesday  in  April  and  the  second 
Tuesday  in  December,  and  at  Littleton  on  the  third  Tuesday  in 
September. 

H.  S.  §  531.  Act  March  3,  1911,  c.  231,  §  96,  36  Stat.  1119.  Act  Aug.  23, 
1912,  c.  344,  37  Stat.  357. 

This  section,  as  enacted  in  the  Judicial  Code,  provided  for  two  terms  of 
court  at  Portsmouth,  as  well  as  two  at  Concord  and  at  Littleton.  One  term 
only  at  Portsmouth  was  provided  for,  and  the  times  for  all  the  terms  were 
changed,  by  amendment  of  the  section  to  read  as  set  forth  here,  by  Act  Aug. 
23,  1912,  c.  344,  cited  aboye. 

§  1082.  (Jud.  Code,  §  96,  as  amended,  Act  Aug.  9,  1912,  c.  277,  and 
Act  Feb.  14,  1913,  c.  53.)     New  Jersey. 

The  State  of  New  Jersey  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  New  Jersey.  Terms  of  the  district 
court  shall  be  held  at  Newark  on  the  first  Tuesday  in  April  and 
the  first  Tuesday  in  November,  and  at  Trenton  on  the  third  Tues- 
day in  January  and  the  second  Tuesday  in  September  of  each  year. 
The  clerk  of  the  court  for  the  district  of  New  Jersey  shall  main- 
tain an  office,  in  charge  of  himself  or  a  deputy,  at  Newark  and  at 
Trenton,  each  of  which  offices  shall  be  kept  open  at  all  times  for 
the  transaction  of  the  business  of  the  court ;  and  the  marshal  shall 
also  maintain  an  office,  in  charge  of  himself  or  a  deputy,  at  New- 
ark and  at  Trenton,  each  of  which  offices  shall  be  kept  open  at 
all  times  for  the  transaction  of  the  business  of  the  court. 

R.  S.  f  531.  Act  March  3,  1911,  c.  231,  §  96,  36  Stat.  1119.  Act  Aug.  9, 
1912,  c.  277,  87  Stat.  265.    Act  Feb.  14,  1913,  c.  53,  37  Stat.  674. 

This  section,  as  enacted  in.  the  Judicial  Code,  provided  for  four  terms  of 
court  in  each  year  at  Trenton,  and  further  provided  for  trials  of  civil  causes, 
at  each  term,  at  Newark.  The  number  of  terms  was  reduced  to  three,  by 
amendment  of  the  section  by  Act  Aug.  9,  1912,  c.  277,  cited  above.  But  two 
terms  of  court  at  Newark  and  two  at  Trenton  in  each  year  were  provided  for, 
and  the  clerk  and  the  marshal  were  required  to  maintain  offices  at  both 
places,  by  further  amendment  of  the  section  to  read  as  set  forth  here,  by  Act 
Feb.  14,  1913,  c.  53,  also  cited  above. 

Notes  of  Decisions 

Territorial    limits    of    dlstrict-^The  A  point  on  the  waters  of  the  ocean 

territorial  limits  of  the  state  of  New  within  a  marine  league  of  the  coast  of 

Jersey  are  the  territorial  limits  of  the  New  Jersey  is  within  the  state  by  state 

judicial   district  of   New  Jersey.     See  statute  and  is  within  the  district  court 

Hall  V.  Devoe  Mfg.  Co.   (D.  C.  1882)  of  New  Jersey.    U.  S.  v.  Newark  Mead- 

14   Fed.   183,   writ   of  prohibition   de-  ows  Imp.  Co.   (C.  C.  1909)   173  lied, 

nied  In  re  Devoe  Mfg.  Co.    (1883)   2  426. 
Sup.  Ct.  894,  108  U.  S.  401,  27  L.  Ed. 
764. 

§  1083.  (Act  June  20,  1910,  c.  310,  §  13.)     New  Mexico. 

The  State,  when  admitted  as  aforesaid,  shall  constitute  one  judi- 
cial district,  and  the  circuit  and  district  courts  of  said  district  ai^hall 
be  held  at  the  capital  of  said  State,  and  the  said  district  shall,  for 
judicial  purposes,  be  attached  to  the  eighth  judicial  circuit.  There 
shall  be  appointed  for  said  district  one  district  judge,  one  United 
States  attorney,  and  one  United  States  marshal.  The  judge  of 
said  district  shall  receive  a  yearly  salary  the  same  as  other  simi- 
lar judges  of  the  United  States,  payable  as  provided  for  by  law, 
and  shall  reside  in  the  district  to  which  he  is  appointed.  There  shall 
be  appointed  clerks  of  said  courts,  who  shall  keep  their  offices  at  the 
capital  of  said  State.  The  regular  terms  of  said  courts  shall  be  held 
on  the  first  Monday  in  April  and  the  first  Monday  in  October  of  each 
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year.  The  circuit  and  district  courts  for  said  district,  and  the  judges 
thereof,  respectively,  shall  possess  the  same  powers  and  jurisdiction 
and  perform  the  same  duties  required  to  be  performed  by  the  other 
circuit  and  district  courts  and  judges  of  the  United  States,  and  shall 
be  governed  by  the  same  laws  and  regulations.  The  marshal,  district 
attorney,  and  the  clerks  of  the  circuit  and  district  courts  of  said 
district,  and  all  other  officers  and  persons  performing  duties  in  the 
administration  of  justice  therein,  shall  severally  possess  the  powers 
and  perform  the  duties  lawfully  possessed  and  required  to  be  per- 
formed by  similar  officers  in  other  districts  of  the  United  States,  and 
shall,  for  the  services  they  may  perform,  receive  the  fees  and  com- 
pensation now  allowed  by  law  to  officers  performing  similar  services 
for  the  United  States  in  the  Territory  of  New  Mexico.  (36  Stat. 
565.) 

This  section  was  part  of  the  act  to  enable  the  people  of  New  Mexico,  and 
the  people  of  Arizona,  respectively,  to  form  a  constitution  and  State  govern- 
ment and  be  admitted  to  the  Union,  cited  above.  Its  provisions,  were  not  in- 
corporated in  and  it  was  not  specifically  repealed  by  the  Judicial  Code. 

The  "said  State."  referred  to  in  the  first  words  of  this  section,  was  the  State 
of  New  Mexico,  the  admission  of  which  into  the  union  was  provided  for  in 
preceding  sections  of  the  act. 

Sections  14  and  15  of  said  act  provided  for  the  disposition  and  determination 
of  cases  pending  in*  the  courts  at  the  time  of  the  admission  of  the  State, 
and  for  the  prosecution  of  civil  causes  of  action  and  criminal  offenses  arising 
or  committed  prior  to  such  admission,  and  as  to  which  no  suit,  action,  or 
prosecution  should  then  be  pending. 

Circuit  courts  were  abolished  by  Jud.  Code,  §|  289-291,  post,  {§  1266-1268. 

§  1084.  (Jud.  Code,  §  97.)     New  York. 

The  State  of  New  York  is  divided  into  four  judicial  districts, 
to  be  known  as  the  northern,  eastern,  southern,  and  western  dis- 
tricts of  New  York.  The  northern  district  shall  include  the  ter- 
ritory embraced  on  the  first  day  of  July,  nineteen  hundred  and  ten, 
in  the  counties  of  Albany,  Broome,  Cayuga,  Chenango,  Clinton,  Cort- 
land, Delaware,  Essex,  Franklin,  Fulton,  Hamilton,  Herkimer,  Jef- 
ferson, Lewis,  Madison,  Montgomery,  Oneida,  Onondaga,  Oswego, 
Otsego,  Rensselaer,  Saint  Lawrence,  Saratoga,  Schenectady,  Schoha- 
harie,  Tioga,  Tompkins,  Warren,  and  Washington,  with  the  waters 
thereof.  Terms  of  the  district  court  for  said  district  shall  be  held  at 
Albany  on  the  second  Tuesday  in  February;  at  Utica  on  the  first 
Tuesday  in  December;  at  Binghamton  on  the  second  Tuesday  in 
June;  at  Auburn  on  the  first. Tuesday  in  October;  at  Syracuse  on  the 
first  Tuesday  in  April;  and,  in  the  discretion  of  the  judge  of  the 
court,  one  term  annually  at  such  time  and  place  within  the  counties 
of  Saratoga,  Onondaga,  Saint  Lawrence,  Clinton,  Jefferson,  Oswego, 
and  Franklin,  as  he  may  from  time  to  time  appoint.  Such  appoint- 
ment shall  be  made  by  notice  of  at  least  twenty  days  published  in  a 
newspaper  published  at  the  place  where  said  court  is  to  be  held.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Richmond, 
Kings,  Queens,  Nassau,  and  Suffolk,  with  the  waters  thereof.  Terms 
of  the  district  court  for  said  district  shall  be  held  at  Brooklyn  on  the 
first  Wednesday  in  every  month.  The  southern  district  shall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Columbia,  Dutchess,  Greene,  New  York, 
Orange,  Putnam,  Rockland,  Sullivan,  Ulster,  and  Westchester,  with 
the  waters  thereof.  Terms  of  the  district  court  for  said  district 
shall  be  held  at  New  York  City  on  the  first  Tuesday  in  each  month. 
The  district  courts  of  the  southern  and  eastern  districts  shall  have 
concurrent  jurisdiction  over  the  waters  within  the  counties  of  New 
York,  Kings,  Queens,  Nassau,  Richmond,  and  Suffolk,  and  over  all 
seizures  made  and  all  matters  done  in  such  waters;  all  processes  or 
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orders  issued  within  either  of  said  courts  or  by  any  judge  thereof 
shall  run  and  be  executed  in  any  part  of  said  waters.  The  western 
district  shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Allegany,  Cattaraugus, 
Chautauqua,  Chemung,  Erie,  Genessee,  Livingston,  Monroe,  Niagara, 
^Ontario,  Orleans,  Schuyler,  Seneca,  Steuben,  Wayne,  Wyoming,  and 
Yates,  with  the  waters  thereof.  Terms  of  the  district  court  for  said 
district  shall  be  held  at  Elmira  on  the  second  Tuesday  in  January; 
at  Buffalo  on  the  second  Tuesdays  in  March  and  November;  at 
Rochester  on  the  second  Tuesday  in  May ;  at  Jamestown  on  the  sec- 
ond Tuesday  in  July ;  at  Lockport  on  the  second  Tuesday  in  October ; 
and  at  Canandaigua  on  the  second  Tuesday  in  September.  The  reg- 
ular sessions  of  the  district  court  for  the  western  district  for  the  hear- 
ing of  motions  and  for  proceedings  in  bankruptcy  and  the  trial  of 
causes  in  admiralty,  shall  be  held  at  Buffalo  at  least  two  weeks  in 
each  month  of  the  year,  except  August,  unless  the  business  is  sooner 
disposed  of.  The  times  for  holding  the  same  and  such  other  special 
sessions  as  the  court  shall  deem  necessary  shall  be  fixed  by  rules  of 
the  court.  All  process  in  admiralty  causes  and  proceedings  shall  be 
made  returnable  at  Buffalo.  The  judge  of  any  district  in  the  State 
of  New  York  may  perform  the  duties  of  the  judge  of  any  other  dis- 
trict in  such  State  upon  the  request  of  any  resident  judge  entered  in 
the  minutes  of  his  court;  and  in  such  cases  such  judge  shall  have 
the  same  powers  as  are  vested  in  the  resident  judge. 

R.  S.  §§  541,  542.     Act  May  12,  1900,  c.  391,  31  Stat.  175.  Act  March  3, 
1911,  c.  231,  9  97,  36  Stat.  1119. 

Notes  of  Decisions 


Authority  of  Judges  of  particular  dis- 
tricts under  prior  acts^— A  circuit  court 
held  by  the  circuit  judge  of  the  sec- 
ond circuit  and  the  district  judges  for 
the  southern  and  eastern  districts  of 
New  Yorls,  is  a  legally  constituted  tribu- 
nal under  this  section,  and  may  hear  and 
pass  on  a  motion  for  a  new  trial  and 
in  arrest  of  a  judgment  of  conviction 
at  a  former  term  of  the  same  court 
held  by  one  of  the  judges.  In  re  Claa- 
sen  (1891)  11  Sup.  Ct.  735,  737,  140 
U.  S.  200.  35  L.  Ed.  409. 

The  district  judge  of  the  Eastern  dis- 
trict of  New  York  has  authority  to 
hold  the  circuit  court  for  the  South- 
em  district  of  New  York.  In  re  Nico- 
las (C.  C.  1870)  Fed.  Cas.  No.  10,256. 

Terms  of  court  under  prior  acts.— 

Since  the  district  court  for  the  south- 
em  district  of  New  York  has  monthly 
terms,  an  assignment  of  errors  could 
not  be  filed  in  January  nunc  pro  tunc 
as  of  the  preceding  December.  The 
Bayonne  (1895)  16  Sup.  Ct,  185,  187, 
159  U.  S.  687,  40  L.  Ed.  306. 

The  October  term  of  circuit  court  for 
the  Southern  district  of  New  York, 
for  the  trial  of  actions  at  law,  under 
R.  S.  S  658,  continues  until  the  first 
Monday  in  April,  and  does  not  expire 
on  the  last  Monday  in  February.  Cou- 
dert  V.  U.  S.  (C.  C.  1895)  85  Fed.  844. 

Jurisdiction  of  courts  of  particular 
districts  under  prior  acts.— The  dis- 
trict court  of  the  £3astem  district  of 
New  York  has  jurisdiction  of  a  case 
of  collision  at  sea,  though  the  vessel 
proceeded  against  was  attached  in  the 


waters  of  the  county  of  New  York. 
The  Pennsylvania  (O.  C.  1872)  Fed. 
Cas.  No.  10,950. 

The  reservation  at  West  Point,  N. 
Y.,  is  within  the  "Southern  district  of 
New  York,"  and  the  circuit  court  of 
that  district  has  jurisdiction  of  a  bill  to 
foreclose  a  mortgage  executed  by  a 
railroad  company  upon  its  right  of  way 
through  that  reservation  granted  it  by 
congress,  and  its  improvements  there- 
on. Beekman  v.  Hudson  River  West 
Shore  R.  Co.  (C.  C.  1888)  35  Fed.  3,  8. 

Under  R.  S.  {  657,  providing  that  the 
original  jurisdiction  of  the  circuit  court 
of  the  Southern  district  of  New  York 
shall  not  be  construed  to  extend  to 
causes  of  action  arising  in  the  Northern 
district  of  that  state,  it  is  doubtful 
whether  a  corporation  can  be  sued  in 
the  Southern  district  for  an  infringe- 
ment of  a  patent  committed  in  the 
Northern  district,  although  its  charter 
provides  that  its  principal  office  is  to 
be  in  New  York  City.  Consolidated 
Fastener  Co.  v.  Columbian  Fastener 
Co.  (C.  C.  1896)  73  Fed.  828. 

R.  S.  §  657  which  provides  that  "the 
original  jurisdiction  of  the  Circuit 
Court  for  the  Southern  District  of  New 
York  shall  not  be  construed  to  extend 
to  causes  of  action  arising  within  the 
Northern  district  of  said  state,"  must 
be  construed  as  meaning  by  the  words 
"Northern  district  of  said  state"  the 
territory  comprised  within  said  district 
when  the  section  was  enacted;  and  the 
division  of  said  district  into  the  North- 
ern and  Western  districts  by  Act  May 
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12,  1900,  c  391,  31  Stat  176,  amend- 
ing R.  S.  S  541,  embodied  herein,  did 
not  hare  the  effect  of  enlarging  the  ju- 
risdiction of  the  Circuit  Court  for  the 
Southern  District  to  include  causes  of 
action  arising  in  the  Western  district. 
Hartford  Fire  Ins.  Co.  v.  Erie  R.  Co. 
(C.  C.  1909)  172  Fed.  899. 

A  vessel  in  a  basin  at  Jersey  City 
moored  to  piles  40  feet  from  the  dock 
is  within  the  jurisdiction  of  the  district 
court  for  the  Southern  district  of  New 
York.  The  Argo  (D.  C.  1874)  Fed. 
Cas.  No.  515. 

The  district  court  for  the  Southern 
district  of  New  York  has  jurisdiction 
in  rem  over  a  vessel  fastened  to  a  dock 
in  Jersey  City,  outside  low-water  mark, 
west  of  Manhattan  Island  and  south  of 
the  mouth  of  Spuyten  Duyvell  creek. 
The  L.  W.  Eaton  (D.  C.  1878)  Fed. 
Cas.  No.  8,612. 

Territorial  limits  of  districts.— A  ques- 
tion of  territorial  jurisdiction  between 
the  district  courts  of  New  York  and 
New  Jersey  determined.  Ex  parte 
Devoe  Mfg.  Co.  (1883)  2  Sup.  Ct  894, 
108  U.  S.  401,  27  L.  Ed.  764. 

The  boundary  Une  of  the  Southern 
district  of  New  York  is  coterminous 
with  that  of  the  state  at  the  creation 
of  the  district,  unaffected  by  the  sub- 
sequent agreement  between  New  York 
and  New  Jersey  as  to  their  boundary 
line.  U.  S.  v.  The  Julia  Lawrence  (D. 
C.  1871)  Fed.  Cas.  No.  15,502. 

A  seizure  on  waters  of  New  York 
Bay  below  low-water  mark  on  the  Jer- 
sey shore  is  within  the  jurisdiction  of 
the  district  court  for  the  Southern  dis- 
trict of  New  York.    Id. 

The  jurisdiction  of  each  district  is 
limited  to  the  designated  counties  of 
the  state  and  the  waterii'  thereof.  The 
Sarah  B.  Kennedy  (D.  0. 1885)  25  Fed. 
569. 

The  limits  of  the  jurisdiction  of  the 
Southern  District  of  New  York  and  the 


District  of  New  Jersey  over  the  wa- 
ters of  the  Hudson  river  lying  west  of 
Manhattan  Island  are  coincident  with 
the  boundaries  of  New  York  and  New 
Jersey  over  the  same  waters.  The 
Norma  (D.  C.  1887)  32  Fed.  411,  413. 

The  words  "includes  the  residue  of 
the  state  with  the  waters  thereof"  in* 
this  section  refer  to  all  those  waters 
that  appertain  to  the  state  of  New 
York  adjacent  to  the  counties  of  the 
southern  district  and  of  which  the  state 
has  exclusive  jurisdiction.  The  Norma 
(D.  C.  1887)  32  Fed.  411,  414. 

A  pi€r  extending  into  the  North  river 
from  the  city  of  New  York  is  not  with- 
in the  jurisdiction  of  the  District  Court 
for  the  Eastern  District  of  New  York. 
Euberweg  v.  La  Compagnie  Generale 
Transatlantique  (D.  C.  1888)  35  Fed. 
428,  430. 

Coneurrent   Jurisdiotion   of   courts.— 

This  section  does  not  confer  concurrent 
jurisdiction  on  the  federal  courts  of 
the  Southern  and  Eastern  districts  of 
New  York  of  an  offense  committed  by 
the  master  of  a  ship  on  the  high  seas, 
where  he  brought  his  ship  directly  to 
her  pier  in  the  borough  of  Brooklyn. 
U.  S.  V.  Townsend  (D.  C.  1915)  219 
Fed.  761. 

TermSd-^udge  without  power  to  sign 
the  bill  of  exceptions  after  extended 
term.  Glickstein  v.  U.  S.  (O.  O.  A. 
1914)  215  Fed.  90. 

Cited  without  definite  application, 
Parks  V.  Booth  (1880)  102  U.  S.  96,  26 
L.  Ed.  54;  Benedict  v.  U.  S.  (1900) 
20  Sup.  Ct.  458,  459,  176  U.  S.  357.  44 
L.  Ed.  503;  U.  S.  v.  Ancarola  (C.  C. 
1880)  1  Fed.  676,  678;  The  Alaska  (O. 
C.  1888)  35  Fed.  555,  557  (see  note 
under  §  980);  Malony  v.  Milwaukee 
(D.  C.  1880)  1  Fed.  611.  613;  Com- 
monwealth S.  S.  Co.  V.  American  Ship- 
building Co.  (D.  C.  1912)  197  Fed.  780. 


§  1085.  (Jud.  Code,  §  98,  as  amended,  Act  Oct.  7,  1914,  c.  318.) 
North  Carolina. 
The  State  of  North  Carolina  is  divided  into  two  districts,  to  be 
known  as  the  eastern  and  western  districts  of  North  Carolina. 
The  eastern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Beau- 
fort, Bertie,  Bladen,  Brunswick,  Camden,  Chatham,  Cumberland, 
Currituck,  Craven,  Columbus,  Chowan,  Carteret,  Dare,  Duplin, 
Durham,  Edgecombe,  Franklin,  Gates,  Granville,  Greene,  Halifax, 
Harnett,  Hertford,  Hyde,  Johnston,  Jones,  Lenoir,  Lee,  Martin, 
Moore,  Nash,  New  Hanover,  Northampton,  Onslow,  Pamlico,  Pas- 
quotank, Pender,  Perquimans,  Person,  Pitt,  Robeson,  Richmond, 
Sampson,  Scotland,  Tyrrell,  Vance,  Wake,  Warren,  Washington, 
Wayne,  and  Wilson.  Terms  of  the  district  court  for  the  eastern 
district  shall  be  held  at  Laurinburg  on  the  last  Mondays  in  March 
and  September;  at  Wilson  on  the  first  Mondays  in  April  and  Octo- 
ber ;  at  Elizabeth  City  on  the  second  Mondays  in  April  and  October ; 
at  Washington  on  the  third  Mondays  in  April  and  October;  at 
Newbern  on  the  fourth  Mondays  in  April  and  October;  at  Wil- 
mington on  the  second  Monday  after  the  fourth  Mondays  in  April 
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and  October ;  and  at  Raleigh  on  the  fourth  Monday  after  the  fourth 
Mondays  in  April  and  October:  Provided,  That  the  city  of  Wash- 
ington, the  city  of  Laurinburg,  and  the  city  of  Wilson  shall  each  pro- 
vide and  furnish  at  its  own  expense  a  suitable  and  convenient  place 
for  holding  the  district  court  at  Washington,  at  Laurinburg,  and 
at  Wilson  until  a  courthouse  shall  be  constructed  by  the  United 
States.  The  clerk  of  the  court  for  the  eastern  district  shall  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  Raleigh,  at  Wil- 
mington, at  Newbern,  at  Elizabeth  City,  at  Washington,  at  Laurin- 
burg, and  at  Wilson,  which  shall  be  kept  open  at  all  times  for  the 
transaction  of  the  business  of  the  court. 

The  western  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Ala- 
mance, Alexander,  Ashe,  Alleghany,  Anson,  Buncombe,  Burke, 
Caswell,  Cabarrus,  Catawba,  Cleveland,  Caldwell,  Clay,  Cherokee, 
Davidson,  Davie,  Forsyth,  Guilford,  Gaston,  Graham,  Henderson, 
Haywood,  Iredell,  Jackson,  Lincoln,  Montgomery,  Mecklenburg, 
Mitchell,  McDowell,  Madison,  Macon,  Orange,  Polk,  Randolph, 
Rockingharti,  Rowan,  Rutherford,  Stanly,  Stokes,  Surry,  Swain, 
Transylvania,  Union,  Wilkes,  Watauga,  Yadkin,  and  Yancey. 
Terms  of  the  district  court  for  the  western  district  shall  be  held  in 
Greensboro  on  the  first  Mondays  in  June  and  December;  at  States- 
ville  on  the  third  Mondays  in  April  and  October;  at  Salisbury  on 
the  fourth  Mondays  in  April  and  October ;  at  Asheville  on  the  first 
Mondays  in  May  and  November;  at  Charlotte  on  the  first  Mon- 
days in  April  and  October;  and  at  Wilkesboro  on  the  fourth 
Mondays  in  May  and  November.  The  clerk  of  the  court  for  the 
western  district  shall  maintain  an  office  in  charge  of  himself  or  a 
deputy  at  Greensboro,  at  Asheville,  at  Statesville,  and  at  Wilkes- 
boro, which  shall  be  kept  open  at  all  times  for  the  transaction  of 
the  business  of  the  court. 

R.  S.  f  543.  Act  March  3,  1911,  c.  231,  §  98,  36  Stat.  1120.  Act  Oct.  7, 
1914,  c.  318,  38  Stat.  728. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Oct.'  7, 
1914,  c  318,  cited  above,  to  read  as  set  forth  above.  Said  amendment  con- 
sisted by  providing  for  terms  of  court  for  the  eastern  district  at  Laurinburg  on 
the  last  Mondays  in  March  and  September  and  at  Wilson  on  the  first  Mon- 
days in  April  and  October,  by  changing  provision,  contained  in  the  section  as 
originally  enacted,  that  the  city  of  Washington  should  provide  a  place  for 
holding  the  district  court  thereat  until  a  court  house  should  be  constructed 
by  the  United  States,  so  as  to  include  therein  the  cities  of  Laurinburg  and 
Wilson,  and  by  changing  provision,  contained  in  the  section  as  originally  en- 
acted, that  the  derk  of  the  court  for  the  eastern  district  should  maintain  an 
office  at  Raleigh,  Wilmington,  Newbern,  Elizabeth  City,  and  Washington, 
so  as  to  include  therein  the  cities  of  Laurinburg  and  Wilson,  so  as  to  make 
the  section  read  as  set  forth  above. 

Provision  for  two  additional  terms  of  court,  for  the  trial  of  civil  causes,  at 
Raleigh  on  the  first  Mondays  in  March  and  September,  was  made  by  Act 
AprU  27,  1916,  c.  91,  post,  §  1085a. 

Cited  without  definite  application,  C.  1898)  90  Fed.  248,  253;  In  re  Bor- 
In  re  Clerkship  of  Circuit  Court   (C.      den  (D.  C.  1900)  101  Fed.  553,  557. 

§  1085a.  (Act  April  27,  1916,  c.  91.)     North  Carolina;    terms  of 
court. 

Two  additional  terms  of  the  district  court,  for  the  trial  of  civil 
cases,  for  the  eastern  district  of  North  Carolina  shall  be  held  at. 
Raleigh,  North  Carolina,  on  the  first  Monday  in  March  and  the 
first  Monday  in  September.    (39  Stat.) 

This  was  an  act  entitled  "An  act  providing  for  the  establishment  of  two 
additional  terms  of  the  district  court  for  the  eastern  district  of  North  Carolina 
at  Raleigh,  North  Carolina,''  cited  above, 
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§  1086.  (Jud.  Code,  §  99,  as  amended.  Act  Feb.  S,  1912,  c.  28,  and 
Act  July  17,  1916,  c.  248.)  North  Dakota. 
The  State  of  North  Dakota  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  North  Dakota.  The  territory  em- 
braced on  the  jBrst  day  of  January,  nineteen  hundred  and  sixteen, 
in  the  counties  of  Burleigh,  Logan,  Mcintosh,  Emmons,  Kidder, 
McLean,  Adams,  Bowman,  Dunn,  Hettinger,  Morton,  Stark, 
Golden  Valley,  Slope,  Sioux,  Oliver,  Mercer,  Billings,  and  Mc- 
Kenzie  shall  constitute  the  southwestern  division  of  said  district; 
and  the  territory  embraced  on  the  date  last  mentioned  in  the  coun- 
ties of  Cass,  Richland,  Barnes,  Sargent,  Ransom,  and  Steele  shall 
constitute  the  southeastern  division;  and  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Grand  Forks,  Traill, 
Walsh,  Pembina,  Cavalier,  and  Nelson  shall  constitute  the  north- 
eastern ;  and  the  territory  embraced  on  the  date  last  mentioned  in 
the  counties  of  Ramsey,  Benson,  Towner,  Rolette,  Bottineau,  Pierce 
and  McHenry  shall  constitute  the  northwestern  division ;  and  the 
territory  embraced  on  the  date  last  mentioned  in  the  counties  of 
Ward,  Williams,  Divide,  Mountrail,  Burke,  and  Renville  shall  con- 
stitute the  western  division;  and  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Griggs,  Foster,  Eddy,  Wells, 
Sheridan,  Stutsman,  Lamoure,  and  Dickey  shall  constitute  the  cen- 
tral division.  The  several  Indian  reservations  and  parts  thereof 
within  said  State  shall  constitute  a  part  of  the  several  divisions 
within  which  they  are  respectively  situated.  Terms  of  the  district 
court  for  the  southwestern  division  shall  be  held  at  Bismarck  on 
the  first  Tuesday  in  March ;  for  the  southeastern  division,  at  Fargo 
on  the  third  Tuesday  in  May;  for  the  northeastern  division,  at 
Grand  Forks,  on  the  second  Tuesday  in  November ;  for  the  north- 
western division,  at  Devils  Lake  on  the  first  Tuesday  in  July ;  for 
the  western  division,  at  Minot  on  the  second  Tuesday  in  October ; 
and  for  the  central  division,  at  Jamestown  on  the  second  Tuesday 
in  April.  The  clerk  of  the  court  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  each  place  at  which  court  is  held  in  his 
district:  Provided,  That  the  Government  of  the  United  States 
shall  incur  no  expense  for  rent,  light,  heat,  water,  or  janitor  service 
for  the  building  in  which  court  shall  be  held  until  such  time  as  the 
Government  may  erect  its  own  court  room. 

Act  April  26,  1890,  c  161,  26  Stat.  67.  Act  Feb.  4,  1895,  c.  55,  28  Stat. 
642.  Act  March  3,  1911,  c.  231,  §  99,  36  StaL  1121,  Act  Feb.  5,  1912,  c. 
28,  37  Stat.  tJO.     Act  July  17,  1016,  c.  248,  39  Stat. 

This  sectiou,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Feb.  5, 
1912,  c.  28,  and  Act  July  17,  1916,  c.  248,  cited  above,  to  read  as  set  forth 
above.  Said  amendments  consisted  in  removing  the  counties  of  Stutsman, 
Foster,  Wells,  and  Sheridan  from  the  southwestern  division,  the  counties  of 
Lamoure  and  Griggs  from  the  southeastern  division,  and  the  county  of  hddy 
from  the  northwestern  division,  by  adding  the  counties  of  Golden  Valley, 
Slope,  Sioux,  Oliver,  Mercer,  and  Billings  to  the  southwestern  division,  by 
adding  the  county  of  Divide  to  the  western  division,  by  creating  a  central 
division,  embracing  the  counties  of  Griggs,  Foster,  Eddy,  Wells,  Sheridan, 
Stutsman,  Lamoure,  and  Dickey,  by  providing  for  a  term  of  court  for  the  cen- 
tral division  at  Jamestown  on  the  second  Tuesday  in  April,  and  by  adding  the 
proviso  at  the  end  of  the  section,  as  set  forth  above. 

§  1087.  (Jud.  Code,  §   100,  as  amended,  Act  March  4,   1915,  c. 
159.)     Ohio. 
The  State  of  Ohio  is  divided  into  two  judicial  districts,  to  be 
known  as  the  northern  and  southern  districts  of  Ohio.    The  north- 
ern district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in   the  counties  of  Ashland, 
Ashtabula,    Cuyahoga,    Carroll,    Columbiana,    Crawford,    Geauga, 
Holmes,   Lake,    Lorain,    Medina,    Mahoning,    Portage,    Richland, 
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Summit,  Stark,  Tuscarawas,  Trumbull,  and  Wayne,  which  shall 
constitute  the  eastern  division ;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Auglaize,  Allen,  Defiance, 
Erie,  Fulton,  Henry,  Hancock,  Hardin,  Huron,  Lucas,  Mercer, 
Marion,  Ottawa,  Paulding,  Putnam,  Seneca,  Sandusky,  Van  Wert, 
Williams,  Wood,  and  Wyandot,  which  shall  constitute  the  western 
division  of  said  district.  Terms  of  the  district  court  for  the  eastern 
division  shall  be  held  at  Cleveland  on  the  first  Tuesdays  in  Feb- 
ruar}%  April,  and  October,  and  at  Youngstown  on  the  first  Tuesday 
after  the  first  Monday  in  March;  and  for  the  western  division,  at 
Toledo  on  the  last  Tuesdays  in  April  and  October.  Grand  and 
petit  jurors  summoned  for  service  at  a  term  of  court  to  be  held 
at  Cleveland  may,  if  in  the  opinion  of  the  court  the  public  con- 
venience so  requires,  be  directed  to  serve  also  at  the  term  then 
being  held  or  authorized  to  be  held  at  Youngstown.  Crimes  and 
oflFenses  committed  in  the  eastern  division  shall  be  cognizable  at 
the"  terms  held  at  Cleveland  or  at  Youngstown,  as  the  court  may 
direct.  Any  suit  brought  in  the  eastern  division  may,  in  the  dis- 
cretion of  the  court,  be  tried  at  the  term  held  at  Youngstown. 
The  southern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Adams,  Brown,  Butler,  Champaign,  Clark,  Clermont,  Clinton, 
Darke,  Greene,  Hamilton,  Highland,  Lawrence,  Miami,  Mont- 
gomery, Preble,  Scioto,  Shelby,  and  Warren,  which  shall  consti- 
tute the  western  division ;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Athens,  Belmont,  Coshocton,  Del- 
aware, Fairfield,  Fayette,  Franklin,  Gallia,  Guernsey,  Harrison, 
Hocking,  Jackson,  Jefferson,  Knox,  Licking,  Logan,  Madison, 
Meigs,  Monroe,  Morgan,  Morrow,  Muskingum,  Noble,  Perry,  Pick- 
away, Pike,  Ross,  Union,  Vinton,  and  Washington,  which  shall 
constitute  the  eastern  division  of  said  district.  Terms  of  the  dis- 
trict court  for  the  western  division  shall  be  held  at  Cincinnati  on 
the  first  Tuesdays  in  February,  April,  and  October;  and  for  the 
eastern  division  at  Columbus  on  the  first  Tuesdays  in  June  and 
December,  and  at  Steubenville  on  the  first  Tuesdays  of  March 
and  September.  Grand  and  petit  jurors  summoned  for  service  at 
a  term  of  court  being  held  at  Columbus  may,  if  in  the  opinion  of 
the  court  the  public  convenience  so  requires,  be  directed  to  serve 
also  at  the  term  being  held  or  authorized  to  be  held  at  Steubenville. 
Crimes  and  offenses  committed  in  the  eastern  division  shall  be 
cognizable  at  the  terms  held  at  Columbus,  or  at  Steubenville,  as  the 
court  may  direct.  Any  suit  brought  in  the  eastern  division  may, 
in  the  discretion  of  the  court,  be  tried  at  the  term  held  at  Steuben- 
ville: Provided,  That  suitable  rooms  and  accommodations  for  hold- 
ing court  at  Steubenville  shall  be  furnished  free  of  expense  to  the 
Government  until  the  completion  of  the  Federal  building:  And 
provided  further.  That  terms  of  the  district  court  for  the  southern 
district  shall  be  held  at  Dayton  on  the  first  Mondays  in  May  and 
November.  Prosecutions  for  crimes  and  oft'enses  committed  in  any 
part  of  said  district  shall  also  be  cognizable  at  the  terms  held  at 
Dayton.  All  suits  which  may  be  brought  within  the  southern 
district,  or  either  division  thereof,  may  be  instituted,  tried,  and 
determined  at  the  terms  held  at  Dayton. 

R.  S.  §  544.  Act  March  3,  1911,  c.  231,  §  100,  36  Stat.  1121.  Act  March  4, 
1915,  c.  159,  38  Stat.  1187. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  March  4» 
1915,  c.  159,  cited  above,  to  read  as  set  forth  above.  Said  amendment  con- 
sisted in  providing  for  terms  of  court  in  the  eastern  division  of  the  southern 
district  at  Steubenville  on  the  first  Tuesdays  of  March  and  September,  by 
providing  for  service  by  the  grand  and  petit  jurors,  summoned  for  a  term  of 
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court  at  Columbus,  at  a  term  of  court  held  at  Steubenville,  by  providing  that 
crimes  and  offenses  committed  in  the  eastern  division  of  the  southern  district 
should  be  cognizable  at  terms  held  at  Columbus  or  at  Steubenville,  by  providing 
that  suits  brought  in  the  eastern  division  of  the  southern  district  may  be  tried 
at  a  term  held  at  SteubenviUe,  and  by  providing  that  accommodations  for 
holding  court  at  Steubenville  shall  be  furnished  free  of  expense  to  the  govern- 
ment until  the  completion  of  a  federal  building. 

Kotea  of  Deolsiona 

Jurisdiction  In  general^Act  Feb.  4,  ure  on  the  Ohio  side  of  the  Ohio  river 

1880,  §  4,  dividing  the  Southern  dis-  at  high-water  mark.     The  Cheeseman 

trict  of  Ohio  into  two   divisions,   and  v.  Two  Ferryboats  (D.  C.  1870)   Fed, 

providing  that  aU  suits,  not  of  a  local  Cas.  No.  2,633. 

nature,  in   circuit  and  district  courts,  Under  Act  May  23,  1872,  the  district 

must  be  brought  in  the  division  of  the  court,  sitting  at  Cleveland,  has  no  ju- 

district   where  the   defendant   resides,  risdiction  to  perform  a  judicial  act  in 

does  not  deprive  the  court  of  that  di-  respect  to  a  cause  pending  in  the  court 

vision  where  defendant  does  not  reside  ^^  Toledo.     Williams  v.  The  Sea  Gull 

of  jurisdiction  over  a  case,  but  is  sim-  ^^'  ^-  1^76)  Fed.  Cas.. No.  17,736. 

ply   a  rule   of  convenience.     Page   v.  Cited     without    definite    application, 

City    of    Chillicothe    (C.    C.    1881)    6  Petri  v.  F.  E.  Creelman  Lumber  Co. 

Fed.  599.  (1905)   26  Sup.  Ct.  133,  137,  199  U. 

A  district  court  of  the  Southern  dis-  S.  487,  50  L.  Ed.  281;   Dwyer  v.  U.  S. 

trict  of  Ohio  has  jurisdiction  of  a  seiz-  (1909)  170  Fed.  160,  95  C.  O.  A.  416. 

§  1088.  (Jud.  Code,  §  101.)     Oklahoma. 

The  State  of  Oklahoma  is  divided  into  two  judicial  districts,  to 
be  known  as  the  eastern  and  the  western  districts  of  Oklahoma. 
The  eastern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Adair,  Atoka,  Bryan,  Craig,  Cherokee,  Creek,  Choctaw,  Coal,  Carter, 
Delaware,  Garvin,  Grady,  Haskell,  Hughes,  Johnston,  Jefferson,  Lati- 
mer, Le  Flore,  Love,  McClain,  Mayes,  Muskogee,  Mcintosh,  McCur- 
tain,  Murray,  Marshall,  Nowata,  Ottawa,  Okmulgee,  Ofuskee,  Pitts- 
burg, Pushmataha,  Pontotoc,  Rogers,  Stephens,  Sequoyah,  Seminole, 
Tulsa,  Washington,  and  Wagoner.  Terms  of  the  district  court  for 
the  eastern  district  shall  be  held  at  Muskogee  on  the  first  Monday  in 
January ;  at  Vinita  on  the  first  Monday  in  March ;  at  Tulsa  on  the 
first  Monday  in  April;  at  South  McAlester  on  the  first  Monday  in 
June;  at  Ardmore  on  the  first  Monday  in  October;  and  at  Chickasha 
on  the  first  Monday  in  November  in  each  year.  The  western  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Alfalfa,  Beaver,  Beckham,  Blaine, 
Caddo,  Canadian,  Cimarron,  Cleveland,  Comanche.  Custer,  Dewey, 
Ellis,  Garfield,  Grant,  Greer,  Harmon,  Harper,  Jackson,  Kay,  King- 
fisher, Kiowa,  Lincoln,  Logan,  Majors,  Noble,  Oklahoma,  Osage, 
Pawnee,  Payne,  Pottawatomie,  Roger  Mills,  Texas,  Tillman,  Wash- 
ita, Woods,  and  Woodward.  Terms  of  the  district  court  for  the  west- 
ern district  shall  be  held  at  Guthrie  on  the  first  Monday  in  January; 
at  Oklahoma  City  on  the  first  Monday  in  March;  at  Enid  on  the 
first  Monday  in  June ;  at  Lawton  on  the  first  Monday  in  September ; 
and  at  Woodward  on  the  first  Monday  in  November :  Provided,  That 
suitable  rooms  and  accommodations  for  holding  court  at  Woodward 
are  furnished  free  of  expense  to  the  United  States.  The  clerk  of  the 
district  court  for  the  eastern  district  shall  keep  his  office  at  Muskogee, 
and  the  clerk  for  the  western  district  at  Guthrie,  and  shall  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  Oklahoma  City. 

Act  June  16,  1906,  c.  3335,  §§  13,  14,  34  Stat  276.    Act  March  3,  1911,  c. 

231,  I  101,  36  Stat.  1122. 

Cited     without    definite    application,  U.  S.  v.  London  (D.  G.  1900)  176  Fed. 

Billingsley   v.   U.   S.    (1910)    178   Fed.  976;    U.  S.  v.  United  States  Expreaa 

653,  101  O.  C.  A.  465;    HaUook  v.  U.  Co.    (D.  C.  1910)   180  Fed.  1006,  re- 

S.   (1911)  185  Fed.  417,  107  O.  C.  A.  versed    (1911)    191   Fed.   673,   112   a 

487,  certiorari  denied    (1911)   31  Sup.  C.  A.  219. 
Ct  717,  220  U.  S.  613,  55  L.  Ed.  610; 
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§  1089.  (Jud.  Code,  §  102.)     Oregon. 

The  State  of  Oregon  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Oregon.  Terms  of  the  district  court  shall 
be  held  at  Portland  on  the  first  Mondays  in  March,  July,  and 
November ;  at  Pendleton  on  the  first  Tuesday  in  April ;  and  at  Med- 
ford  on  the  first  Tuesday  in  October.  The  marshal  and  the  clerk  for 
said  district  shall  each  appoint,  in  the  manner  provided  by  law,  at 
least  one  deputy  at  Pendleton  and  one  at  Medford,  who  shall  reside 
and  maintain  an  office  at  each  of  said  places. 

R  S.  §  531.    Act  March  3,  1911,  c.  231,  |  102.  36  Stat.  1122. 

Notes  of  Deoi«ioiiB 

Jurisdiction  over  Columbia  river^—  over  Columbia  riyer.  The  Annie  M. 
The  district  court  for  the  dlartriet  of  SmuU  (D.  O.  1872)  Fed.  Cas.  No.  423. 
Oregon     has     concurrent     jurisdiction 

§  1090.  (Jud.  Code,  §  103,  as  amended.  Act  March  3,  1913,  c.  113, 
Act  June  6,  1914,  c.  104,  and  Act  Sept.  9,  1914,  c.  296.)  Penn- 
sylvania. 

The  State  of  Pennsylvania  is  divided  into  three  judicial  districts, 
to  be  known  as  the  eastern,  middle,  and  western  districts  of  Penn- 
sylvania. The  eastern  district  shall  include  the  territory  embraced 
on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties 
of  Berks,  Bucks,  Chester,  Delaware,  Lancaster,  Lehigh,  Montgom- 
eiy,  Northampton,  Philadelphia,  and  Schuylkill.  Terms  of  the  dis- 
trict court  shall  be  held  at  Philadelphia  on  the  second  Mondays  in 
March  and  June,  the  third  Monday  in  September,  and  the  second 
Monday  in  December,  each  term  to  continue  until  the  succeeding 
term  begins.  The  middle  district  shall  include  the  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Adams,  Bradford,  Cameron,  Carbon,  Center,  Clinton, 
Columbia,  Cumberland,  Dauphin,  Franklin,  Fulton,  Huntingdon, 
Juniata,  Lackawanna,  Lebanon,  Luzerne,  Lycoming,  Mifflin,  Mon- 
roe, Montour,  Northumberland,  Perry,  Pike,  Potter,  Snyder,  Sul- 
livan, Susquehanna,  Tioga,  Union,  Wayne,  Wyoming,  and  York. 
Terms  of  the  district  court  shall  be  held  at  Scranton  on  the  second 
Monday  in  March  and  the  third  Monday  in  October;  at  Harris- 
burg  on  the  first  Mondays  in  May  and  December;  at  Sunbury  on 
the  second  Monday  in  January ;  and  at  Williamsport  on  the  first 
Monday  in  June.  The  clerk  of  the  court  for  the  middle  district 
shall  maintain  an  office,  in  charge  of  himself  or  a  deputy,  at  Harris- 
burg;  the  civil  suits  instituted  at  that  place  shall  be  tried  there,  if 
either  party  resides  nearest  that  place  of  holding  court,  unless  by 
consent  of  parties  they  are  removed  to  another  place  for  trial. 
The  western  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alle- 
gheny, Armstrong,  Beaver,  Bedford,  Blair,  Butler,  Cambria,  Clari- 
on, Clearfield,  Crawford,  Elk,  Erie,  Fayette,  Forest,  Greene,  In- 
diana, Jefferson,  Lawrence,  McKean,  Mercer,  Somerset,  Venango, 
Warren,  Washington,  and  Westmoreland.  Terms  of  the  district 
court  shall  be  held  at  Pittsburgh  on  the  first  Monday  of  May  and 
the  second  Monday  of  November,  and  terms  of  the  court  shall  be 
held  at  Erie  on  the  third  Monday  of  March  and  the  third  Monday 
of  September.  The  clerk  and  marshal  of  said  district  shall  have 
their  principal  offices  at  Pittsburgh,  and  shall  maintain,  by  them- 
selves or  by  their  deputies,  offices  at  Erie. 

The  clerk  shall  place  all  cases  in  which  the  defendants  reside  in 
the  counties  of  said  district  nearest  Erie  upon  the  trial  list  for  trial 
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at  Erie,  where  the  same  shall  be  tried,  unless  the  parties  thereto 
stipulate  that  the  same  may  be  tried  at  Pittsburgh. 

R.  S.  §  545.  Act  March  3.  1911,  c.  231,  §  103,  36  Stat  1123.  Act  March 
3,  1913,  c.  113,  37  Stat.  730.  Act  June  6,  1914,  c.  104,  38  Stat.  385.  Act 
Sept.  9,  1914,  c.  296,  38  Stat.  713. 

This  section,  as  enacted  in  the  Judicial  Code,  provided  for  terms  of  court 
for  the  middle  district  at  Scranton,  Harrisburgr,  and  Williamsport  The  times 
for  some  of  these  terms  were  changed,  and  a  term  at  Sunbury  was  provided  for, 
by  amendment  of  the  section  to  read  as  set  forth  here,  by  Act  March  3,  1913, 
c.  113,  cited  above.  The  amendments  of  the  section  by  Act  June  6,  1914,  c 
104  and  Act  Sept.  9,  1914,  c.  296,  cited  above,  consisted  in  changing  one  term 
of  court  at  Pittsburg  from  the  third  Monday  in  October  to  the  second  Monday 
of  November,  and  the  terms  at  Erie  from  the  third  Monday  in  July  and  the 
second  Monday  In  January  to  the  third  Monday  of  March  and  the  third 
Monday  of  September,  and  by  adding,  at  the  end  of  the  section,  all  that  part 
thereof,  beginning  "the  clerk  and  marshal  of  said  district  shall  have  their  prin- 
cipal offices,"  etc.,  to  the  end  of  the  section,  as*  set  forth  above. 

Notes  of  DecisioiiB 

Redistricting  state.— The  effect  of  re-      considered.     Rhoades  v.   Selin    (G.   G. 
districting  the  state  of  Pennsylvania  on      1827)  Fed.  Gas.  No.  11,740. 
causes    then    pending    on    the    dockets 

§  1091.  (Jud.  Code,  §  104,  as  amended,  Act  Feb.  1,  1912,  c.  27.) 
Rhode  Island. 

The  State  of  Rhode  Island  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  Rhode  Island;  terms  of  the  district 
court  shall  be  held  at  Providence  on  the  fourth  Tuesday  in  May 
and  the  third  Tuesday  in  November. 

R.  S.  §  531.  Act  March  3,  1911.  c.  231,  §  104,  36  Stat.  1123.  Act  Feb.  1, 
1912,  c.  27,  37  Stat.  59. 

§  1092.  (Jud.  Code,  §  105,  as  amended.  Act  Feb.  5,  1912,  c.  28.) 
South  Carolina. 

The  State  of  South  Carolina  is  divided  into  two  districts,  to  be 
known  as  the  eastern  and  western  districts  of  South  Carolina.  The 
western  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Abbe- 
ville, Anderson,  Cherokee,  Chester,  Edgefield,  Fairfield,  Greenville, 
Greenwood,  Lancaster,  Laurens,  Newberry,  Oconee,  Pickens,  Sa- 
luda, Spartanburg,  Union,  and  York.  Terms  of  the  district  court 
for  the  western  district  shall  be  held  at  Greenville  on  the  third 
Tuesdays  in  April  and  October.  The  eastern  district  ^hall  include 
the  territory  embraced  on  the  first  day  of  July,  nineteen  hundred 
and  ten,  in  the  counties  of  Aiken,  Bamberg,  Barnwell,  Beaufort, 
Berkeley,  Calhoun,  Charleston,  Chesterfield,  Clarendon,  Colleton, 
Darlington,  Dillon,  Dorchester,  Florence,  Georgetown,  Hampton, 
Horry,  Kershaw,  Lee,  Lexington,  Marion,  Marlboro,  Orangeburg, 
Richland,  Sumter,  and  Williamsburg.  Terms  of  the  district  court 
for  the  eastern  district  shall  be  held  at  Charleston  on  the  first 
Tuesdays  in  June  and  December ;  at  Columbia  on  the  third  Tues- 
day in  January  and  the  first  Tuesday  in  November,  the  latter  term 
to  be  solely  for  the  trial  of  civil  cases ;  and  at  Florence  on  the  first 
Tuesday  in  March.  The  ofiices  of  the  clerk  of  the  district  court 
shall  be  at  Greenville  and  at  Charleston ;  and  the  clerk  shall  reside 
in  one  of  said  cities  and  have  a  deputy  in  the  other. 

R.  S.  §  546.    Act  March  3,  1911,  c.  231,  §  105,  36  Stat  1123.    Act  Feb.  5, 

1912,  c.  28,  37  Stat.  60. 
This  section,  as  enacted  in  the  Judicial  Code,  did  not  include  the  county  of 

Dillon  in  the  eastern  district.    Said  county  was  so  included,  by  amendment  of 

the  section  to  read  as  set  forth  here,  by  Act  Feb.  5,  1912,  c  28,  cited  above. 
Changes  in  this  section  were  made  by  Act  March  3,  1915,  c  100,  §  5,  as 

amended  by  Act  Sept.  1,  1916,  c.  434,  post,  §  1092a. 

Notes  of  Decisions 

Territorial      limits^— The     territorial       torial  limits  of  the  judicial  district  over 
limits  of  South  Carolina  are  the  terri-      which   the    District   Court   for    South 
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Carolina  has  jurisdictioii  in  civil  cans-  Venue  of  criminal  prosecutions^— An 

es  in  admiralty.    The  Hungaria  (D.  0.  indictment  found   in  the   circuit  court 

1889)  41    Fed.    109,    affirmed    (O.    O.  sitting   in   the   Eastern  district   for   a 

1890)  42  Fed.  510.  crime  committed   in  the  Western  dis- 

Jurlsdlctlon  and  terms  of  court—The  J^<^J  ]«  P/eP^'^^y  remitted  to  that  dis- 

jnrisdiction  of  the  United  States  court  ^S^L^^"^  ^"^^oo^lsT  le^^  n '  S  2^^ A 

for  the  district  of  South  Carolina  ex-  J^  l^^vSr          '        *                         ' 

tends  throughout  the  entire  state.     U.  ^'J^^'  jf*-                              .,.     xr  -i  ^ 

S.  V.  Butler    (C.  C.  1877)    Fed.   Cas.  c,A  ^"'i  *""   recover  from   the  United 

No    14  700  States   for  the   salvage   of  duties  col- 

-fhe' district     of     South     Carolina.      J,f  ^^^o^of"  Z\^*afte^aX°  a'ed 

em  divisions,  is  one  district,  and  tne  tu*««„*.vu  v  *xt  -it  i  j 
terms  of  the  circuit  court,  though  held  '«''*"■  ^^Ji'  ^"^' °I,^,'^7*h„^'Z' 
in  different  parts  ot  the  state,  are  aU      "^  Possession  and  contro    of  the  ens- 

held  for  the  entire  district    Lucker  y.  *°"«  °®';"»'  ^°*«  °°t  f "".«  «'«'«  *>•« 

i>v^«;*    A-„«-    r»^    ^#  T^«,i^«   /n    r%  revenue   laws,    so   as    to    be    excluded 

f^?^fi«  p!h    iS  ^  ^rom   the   jurisdiction   of  the   District 

i»aoj  bu  i  ed.  101.  ^^j.^  ^^j^j.  ^^^  Tucker  act,  because 

Drawing    Jurors    for    district.— The  the  liability  of  the  United  States,  as 

state  of  South  Carolina  comprises  but  having   a  direct  pecuniary  interest  in 

one  federal  judicial  district  divided  into  the  property  saved,  is  founded  on  the 

two   geographical  divisions,   called   the  assumption  that  the  Secretary  of  the 

Eastern  and  Western  districts  of  the  Treasury,  acting  under  the  authority  of 

district  of  South  Carolina,  so  that  in  E.  S.  §§  2984,  3089,  post,  §§  5677,  6799, 

the  circuit  court  the  grand  and  petit  would  have  refunded  the  duties  if  the 

jurors  may  be  drawn  from  the  whole  property    had   been    destroyed   by    the 

district.     Barrett  v.  U.   S.    (1898)    18  fire.     U.  S.  v.  ComeU  Steamboat  Co. 

Sup.  Ct  327,  331,  169  U.  S.  218,  42  (1906)   26  Sup.  Ct.  648,  651,  202  U. 

L.  Ed.  723.  S.  184,  50  L.  Ed.  987. 

§  1092a.  (Act  March  3,  1915,  c.  100,  §  5,  as  amended,  Act  Sept. 
1,  1916,  c.  434.)     South  Carolina;   terms  of  court  for  eastern 
and  western  districts ;  offices  of  clerks. 
The  terms  of  the  district  court  for  the  eastern  district  shall  bo 
held  at  Charleston  on  the  first  Tuesday  in  June  and  December;   at 
Columbia,  on  the  third  Tuesday  in  January  and  first  Tuesday  in  Novem- 
ber ;  at  Florence,  first  Tuesday  in  Mardi ;   and  at  Aiken,  on  the  first 
Tuesday  in  April  and  October. 

Terms  of  the  district  court  of  the  western  district  shall  be  held  at 
Greenville  on  the  first  Tuesday  in  April  and  the  first  Tuesday  in 
October ;  at  Rock  Hill,  the  second  Tuesday  in  March  and  September ; 
at  Greenwood,  the  first  Tuesday  in  February  and  November;  and  at 
Anderson,  the  fourth  Tuesday  in  May  and  November. 

The  oifice  of  the  clerks  of  the  district  court  for  the  western  district 

shall  be  at  Greenville,  and  the  office  of  the  clerk  of  the  district  court 

for  the  eastern  district  shall  be  at  Charleston.    (38  Stat.  961.    39  Stat.) 

This  section  was  section  5  of  an  act  entitled  ''An  act  to  provide  for  the 

appointment  of  a  district  judge,  district  attorney,  and  marshal  for  the  western 

district  of  South  Carolina,  and  for  other  purposes,"  approved  March  3,  1915, 

cited  above.     It  was  amended  by  Act  Sept.  1,  1916,  c.  434,  cited  above,  by 

providing  for  terms  of  court  at  Anderson  on  the  fourth  Tuesday  in  May  and 

November. 

§  1093.  (Jud.  Code,  §  106.)     South  Dakota. 

The  State  of  South  Dakota  shall  constitute  one  judicial  district, 
to  be  known  as  the  district  of  South  Dakota.  The  territory  em- 
braced on  the  first  day  of  July,  nineteen  hundred  and  ten,  in  the 
counties  of  Aurora,  Beadle,  Bon  Homme,  Brookings,  Brule,  Charles 
Mix,  Clay,  Davison,  Douglas,  Gregory,  Hanson,  Hutchinson,  Kings- 
bury, Lake,  Lincoln,  McCook,  Miner,  Minnehaha,  Moody,  Sanborn, 
Turner,  Union,  and  Yankton,  and  in  the  Yankton  Indian  reservation, 
shall  constitute  the  southern  division  of  said  district;  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Brown,  Camp- 
bell, Clark,  Codington,  Corson,  Day,  Deuel,  Edmunds,  Grant,  Hamlin, 
McPherson,  Marshall,  Roberts,  Schnasse,  Spink,  and  Walworth,  and 
in  the  Sisseton  and  Wahpeton  Jndian  reservation,  and  in  that  portion 
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of  the  Standing  Rock  Indian  reservation  lying  in  South  Dakota,  shall 
constitute  the  northern  division;  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Armstrong,  Buffalo,  Dewey,  Faulk, 
Hand,  Hughes,  Hyde,  Jerauld,  Lyman,  Potter,  Stanley,  and  Sully, 
and  in  the  Cheyenne  lUver,  Lower  Brule,  and  Crow  Creek  Indian 
reservations,  shall  constitute  the  central  division;  and  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Bennett,  Butte, 
Custer,  Fall  River,  Harding,  Lawrence,  Meade,  Mellette,  Pennington, 
Perkins,  Shannon,  Todd,  Tripp,  Washabaugh,  and  Washington,  and 
in  the  Rosebud  and  Pine  Ridge  Indian  reservations,  shall  constitute 
the  western  division.  Terms  of  the  district  court  for  the  southern 
division  shall  be  held  at  Sioux  Falls  on  the  first  Tuesday  in  April  and 
the  third  Tuesday  in  October ;  for  the  northern  division,  at  Aberdeen 
on  the  first  Tuesday  in  May  and  the  second  Tuesday  in  November; 
for  the  central  division,  at  Pierre  on  the  second  Tuesday  hi  June  and 
the  first  Tuesday  in  October;  and  for  the  western  division,  at  Dead- 
wood  on  the  third  Tuesday  in  May  and  the  first  Tuesday  in  Septem- 
ber. The  clerk  of  the  district  court  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Sioux  Falls,  at  Pierre,  at  Aberdeen,  and  at 
Deadwood,  which  shall  be  kept  open  for  the  transaction  of  the  busi- 
ness of  the  court. 

Act  Feb.  27,  1890.  c  21,  26  Stat  14.     Act  March  3,  1911,  c.  231,  |  106, 
36  Stat  1123. 

Notes  of  DeoisioiiB 

Terms  and  recognizance  for  appear-  thereafter,  and  he  was  subsequently  or- 

ance^— The  court  was  the  same  court,  dered  to  appear  for  trial  at  the  Novem- 

whether  held  in  one  division  or  the  oth-  ber,  1904,  term,  to  be  held  in  Aberdeen* 

er,  80  that  where  a  recognizance  bound  his  failure  there  to  appear  constituted 

accused  to  appear  at  the  next  term  of  a  breach  of  his  reco^izance.     Hollis- 

the  court  to  be  held  at  Sioux  Falls  on  ter  v.  U.  S.  (1906)  145  Fed.  773,  76  O. 

Tuesday,  October  18,  1904,  and  from  C.  A.  337. 
time  to  time  and  term  to  term,  etc., 

§  1094.  (Jud.  Code,  §  107,  as  amended,  Act  Aug.  20,  1912,  c.  306.) 
Tennessee. 

The  State  of  Tennessee  is  divided  into  three  districts,  to  be 
known  as  the  eastern,  middle,  and  western  districts  of  Tennessee. 
The  eastern  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Bledsoe, 
Bradley,  Hamilton,  James,  McMinn,  Marion,  Meigs,  Polk,  Rhea, 
and  Sequatchie,  which  shall  constitute  the  southern  division  of 
said  district;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Anderson,  Blount,  Campbell,  Claiborne, 
Grainger,  Jefferson,  Knox,  Loudon,  Monroe,  Morgan,  Roane,  Se- 
vier, Scott,  and  Union,  which  shall  constitute  the  northern  division 
of  said  district ;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Carter,  Cocke,  Greene,  Hamblen,  Han- 
cock, Hawkins,  Johnson,  Sullivan,  Unicoi,  and  Washington,  which 
shall  constitute  the  northeastern  division  of  said  district.  Terms 
of  the  district  court  for  the  southern  division  of  said  district  shall 
be  held  at  Chattanooga  on  the  fourth  Monday  in  April  and  the 
second  Monday  in  November;  for  the  northern  division,  at  Knox- 
ville  on  the  fourth  Monday  in  May  and  the  first  Monday  in  Decem- 
ber; and  for  the  northeastern  division,  at  Greeneville  on  the  first 
Monday  in  March  and  the  third  Monday  in  September.  The  mid- 
dle district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Bedford,  Can- 
non, Cheatham,  Coffee,  Davidson,  Dickson,  Franklin,  Giles, 
Grundy,  Hickman,  Humphreys,  Houston,  Lawrence,  Lewis,  Lin- 
coln, Marshall,  Maury,  Montgomery,  Moore,  Robertson,  Ruther- 
ford, Stewart,  Sumner,  Trousdale,  Warren,  Wayne,  Williamson, 
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and  Wilson,  which  shall  constitute  the  Nashville  division  of  said 
district;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Clay,  Cumberland,  Dekalb,  Fentress,  Jackson, 
Macon,  Overton,  Pickett,  Putnam,  Smith,  Van  Buren,  and  White, 
which  shall  constitute  the  northeastern  division  of  said  district. 
Terms  of  the  district  court  for  the  Nashville  division  of  said  district 
shall  be  held  at  Nashville  on  the  second  Monday  in  March  and  the 
fourth  Monday  in  September;  and  for  the  northeastern  division, 
at  Cookeville  on  the  third  Monday  in  April  and  the  first  Monday  in 
November:  Provided,  That  suitable  accommodations  for  holding 
court  at  Cookeville  shall  be  provided  by  the  county  or  municipal 
authorities  without  expense  to  the  United  States.  The  western 
district  shall  include  the  territory  embraced  on  the  first  day  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  Dyer,  Fayette, 
Haywood,  Lauderdale,  Shelby,  and  Tipton,  which  shall  constitute 
the  western  division  of  said  district;  also  the  territory  embraced 
on  the  date  last  mentioned  in  the  counties  of  Benton,  Carroll,  Ches- 
ter, Crockett,  Decatur,  Gibson,  Hardeman,  Hardin,  Henderson, 
Henry,  Lake,  McNairy,  Madison,  Obion,  Perry,  and  Weakley,  in- 
cluding the  waters  of  the  Tennessee  River  to  low-water  mark  on 
the  eastern  shore  thereof  wherever  such  river  forms  the  boundary 
line  between  the  western  and  middle  districts  of  Tennessee,  from 
the  north  line  of  the  State  of  Alabama  north  to  the  point  in  Henry 
County,  Tennessee,  where  the  south  boundary  line  of  t;he  State 
of  Kentucky  strikes  the  east  bank  of  the  river,  which  shall  con- 
stitute the  eastern  division  of  said  district.  Terms  of  the  district 
court  for  the  western  division  of  said  district  shall  be  held  at  Mem- 
phis on  the  fourth  Mondays  in  May  and  November;  and  for  the 
eastern  division,  at  Jackson  on  the  fourth  Mondays  in  April  and 
October.  The  clerk  of  the  court  for  the  western  district  shall  ap- 
point a  deputy,  who  shall  reside  at  Jackson.  The  marshal  for  the 
western  district  shall  appoint  a  deputy,  who  shall  reside  at  Jack- 
son. The  marshal  for  the  eastern  district  shall  appoint  a  deputy, 
who  shall  reside  at  Chattanooga.  The  clerk  of  the  court  for  the 
eastern  district  shall  maintain  an  office  in  charge  of  himself  or  a 
deputy  at  Knoxville,  at  Chattanooga,  and  at  Greeneville,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business 
of  the  court 

The  amendment  of  this  section  by  Act  Aug.  20,  1012,  c.  306,  cited  above,  con- 
sisted in  changing  the  dates  of  the  holding  of  the  terms  of  courts  in  the  various 
districts  and  divisions. 

R.  S.  I  547.  Act  March  3,  1911,  c.  231,  |  107,  36  Stat  1124.  Act  Aug.  20, 
1912,  c.  306,  37  Stat.  314. 

A  term  of  court  for  the  middle  district  at  Winchester  on  the  first  Monday 
in  April  and  the  third  Monday  in  November  was  provided  for  by  Act  June 
22,  1916,  c.  161.  post,  §  1094a. 

Cited  without  definite  application,  S.  487,  50  L.  Ed.  281;  Dwyer  v.  U.  S. 
Petri  V.  F.  E.  Creelman  Lumber  Co.  (1009)  170  Fed.  160,  95  C.  C.  A.  416. 
(1905)   26  Sup.  Ct.  133,  137,  199  U. 

§  1094a.  (Act  June  22,  1916,  c.  161.)     Tennessee. 

A  term  of  the  district  court  for  the  middle  district  of  Tennessee 
shall  be  held  at  Winchester  on  the  first  Monday  in  April  and  the 
third  Monday  in  November.     (39  Stat.) 

This  section  was  an  act  entitled  "An  act  providing  for  the  establishment  of 
a  term  of  the  district  court  for  the  middle  district  of  Tennessee  at  Winches- 
ter, Tennessee,*'  cited  above. 

§  1095.  (Jud.  Code,  §  108.)     Texas. 

The  State  of  Texas  is  divided  into  four  districts,  to  be  known 
as  the  northern,  eastern,  v^restern,  and  southern  districts  of  Texas. 
The  northern  district  shall  include  the  territory  embraced  on  the 
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first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Dal- 
las, Ellis,  Hunt,  Johnson,  Kaufman,  Navarro,  and  Rockwall,  which 
shall  constitute  the  Dallas  division ;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Archer,  Baylor,  Clay,  Coman- 
che, Erath,  Foard,  Hardeman,  Hood,  Jack,  Palo  Pinto,  Parker,  Tar- 
rant, Wichita,  Wilbarger,  Wise,  and  Young,  which  shall  constitute  the 
Fort  Worth  division;  also  the  territory  embraced  on  the.  date  last 
mentioned  in  the  counties  of  Armstrong,  Bailey,  Briscoe,  Carson,  Cas- 
tro, Childress,  Cochran,  Collingsworth,  Cottle,  Crosby,  Dallam,  Deaf 
Smith,  Dickens,  Donley,  Floyd,  Gray,  Hale,  Hall,  Hansford,  Hartley, 
Hemphill,  Hockley,  Hutchinson,  King,  Lamb,  Lipscomb,  Lubbock, 
Moore,  Motley,  Ochiltree,  Oldham,  Parmer,  Potter,  Randall,  Roberts, 
Sherman,  Swisher,  and  Wheeler,  which  shall  constitute  the  Amarillo 
division ;  also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  [Andrews,]  Borden,  Callahan,  Dawson,  Eastland,  Fish- 
er, [Gaines,]  Garza,  Haskell,  Howard,  Jones,  Kent,  Knox,  Lynn, 
[Martin,  Midland,]  Mitchell,  Nolan,  Scurry,  Shackelford,  Stephens, 
Stonewall,  Taylor,  Terry,  Throckmorton,  and  Yoakum,  which  shall 
constitute  the  Abilene  division;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Brown,  Coke,  Coleman,  Con- 
cho, Crockett,  Glasscock,  Irion,  Menard,  Mills,  Runnels,  Schleicher, 
Sterling,  Sutton,  Tom  Green,  and  [Upton,]  which  shall  constitute 
the  San  Angelo  division  of  the  said  district.  Terms  of  the  district 
court  for  the  Dallas  division  shall  be  held  at  Dallas  on  the  sec- 
ond Monday  in  January  and  the  first  Monday  in  May;  for  the 
Fort  Worth  division,  at  Fort  Worth  on  the  first  Monday  in  No- 
vember and  the  second  Monday  in  March ;  for  the  Amarillo  divi- 
sion, at  Amarillo  on  the  third  Monday  in  April  and  the  fourth 
Monday  in  September ;  for  the  Abilene  division,  at  Abilene  on  the 
first  Monday  in  October  and  the  second  Monday  in  April;  and 
for  the  San  Angelo  division,  at  San  Angelo  on  the  third  Monday 
in  October  and  the  fourth  Monday  in  April.  The  clerk  of  the 
court  for  the  northern  district  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Dallas,  at  Fort  Worth,  at  Amarillo,  at 
Abilene,  and  at  San  Angelo,  which  shall  be  kept  open  at  all  times  for 
the  transaction  of  the  business  of  the  court.  The  eastern  district 
shall  include  the  territory  embraced  on  the  first  day  of  July,  nineteen 
hundred  and  ten,  in  the  counties  of  Anderson,  Angelina,  Cherokee, 
Gregg,  Henderson,  Houston,  Nacogdoches,  Panola,  Rains,  Rusk, 
Smith,  Van  Zandt,  and  Wood,  which  shall  constitute  the  Tyler  divi- 
sion; also  the  territory  embraced  on  the  date  last  mentioned  in  the 
counties  of  Hardin,  Jasper,  Jefferson,  Liberty,  Newton,  Orange,  Sa- 
bine, San  Augustine,  Shelby,  and  Tyler,  which  shall  constitute  the 
Beaumont  division ;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Collin,  Cook,  Denton,  Grayson,  and  Mon- 
tague, which  shall  constitute  the  Shemian  division ;  also  the  territory 
embraced  on  the  date  last  mentioned  in  the  counties  of  Camp,  Cass, 
Harrison,  Hopkins,  Marion,  Morris,  and  Upshur,  which  shall  consti- 
tute the  Jefferson  division;  also  the  territory  embraced  on  the  date 
last  mentioned  in  the  counties  of  Delta,  Fannin,  Red  River,  and  La- 
mar, which  shall  constitute  the  Paris  division ;  also  the  territory  em- 
braced on  the  date  last  mentioned  in  the  counties  of  Bowie,  Frank- 
lin, and  Titus,  which  shall  constitute  the  Texarkana  division.  Terms 
of  the  district  court  for  the  Tyler  division  shall  be  held  at  Tyler  on 
the  fourth  Mondays  in  January  and  April ;  for  the  Jefferson  division, 
at  Jefferson  on  the  first  Monday  in  October  and  the  third  Monday 
in  February;  for  the  Beaumont  division,  at  Beaumont  on  the  third 
Monday  in  November  and  the  first  Monday  in  April ;  for  the  Sherman 
division,  at  Sherman  on  the  first  Monday  in  January  and  the  third 
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Monday  in  May;  for  the  Paris  division,  at  Paris  on  the  third  Monday 
in  October  and  the  first  Monday  in  March ;  and  for  the  Texarkana  di- 
vision at  Texarkana  on  the  third  Monday  in  March  and  the  first  Mon- 
day in  November.  The  clerk  of  the  court  for  the  eastern  district  shall 
maintain  an  office  in  charge  of  himself  or  a  deputy  at  Sherman,  at 
Beaumont,  and  at  Texarkana,  which  shall  be  kept  open  at  all  times  for 
the  transaction  of  the  business  of  said  court.  The  western  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Bastrop,  Blanco,  Burleson,  Burnet, 
Caldwell,  Gillespie,  Hays,  Kimble,  Lampasas,  Lee,  Llano,  Mason,  Mc- 
CuUoch,  San  Saba,  Travis,  Washington,  and  Williamson,  which  shall 
constitute  the  Austin  division;  also  the  territory  embraced  on  the 
date  last  mentioned  in  the  counties  of  Atascosa,  Bajidera,  Bexar, 
Comal,  Dimmit,  Edwards,  Frio,  Gonzales,  Guadalupe,  Karnes,  Ken- 
dall, Kerr,  Medina,  and  Wilson,  which  shall  constitute  the  San  An- 
tonio division ;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Brewster,  [Crane,  Ector,]  El  Paso,  [Jeff  Davis, 
Loving,  Reeves,]  Presidio,  [Ward,]  and  [Winkler,]  which  shall 
constitute  the  El  Paso  division;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Bell,  Bosque,  Coryell, 
Falls,  Hamilton,  Freestone,  Hill,  Leon,  Limestone,  McLennan, 
Milam,  Robertson,  and  Somervell,  which  shall  constitute  the  Waco 
division ;  also  the  territory  embraced  on  the  date  last  mentioned 
in  the  counties  of  Kinney,  Maverick,  Pecos,  Terrell,  Uvalde,  Val- 
verde,  and  Zavalla,  which  shall  constitute  the  Del  Rio  division. 
Terms  of  the  district  court  for  the  Austin  division  shall  be  held  at 
Austin  on  the  fourth  Monday  in  January  and  the  second  Mon- 
day in  June;  for  the  Waco  division,  at  Waco  on  the  fourth  Mon- 
day in  February  and  the  second  Monday  in  November;  for  the 
San  Antonio  division,  at  San  Antonio  on  the  first  Monday  in 
May  and  the  third  Monday  in  December;  for  the  El  Paso  divi- 
sion, at  El  Paso  on  the  first  Monday  in  April  and  the  first  Monday 
in  October;  and  for  the  Del  Rio  division,  at  Del  Rio  on  the  third 
Monday  in  March  and  the  fourth  Monday  in  October.  The  clerk 
of  the  court  for  the  western  district  shall  maintain  an  office  in  charge 
of  himself  or  a  deputy  at  Austin,  at  El  Paso,  and  at  Del  Rio,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  business.  The 
southern  district  shall  include  the  territory  embraced  on  the  first  of 
July,  nineteen  hundred  and  ten,  in  the  counties  of  [Duval,]  La  Salle, 
McMullen,  [Nueces,]  Webb,  and  Zapata,  which  shall  constitute  the 
Laredo  division;  also  the  territory  embraced  on  the  date  last  men- 
tioned in  the  counties  of  Cameron,  Hidalgo,  and  Starr,  which  shall 
constitute  the  Brownsville  division;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Austin,  Brazoria,  Chambers, 
Galveston,  Fort  Bend,  Matagorda,  and  Wharton,  which  shall  consti- 
tute the  Galveston  division;  also  the  territory  embraced  on  the  date 
last  mentioned,  in  the  counties  of  Brazos,  Colorado,  Fayette,  Grimes, 
Harris,  Lavaca,  Madison,  Montgomery,  Polk,  San  Jacinto,  Trinity, 
Walker,  and  Waller,  which  shall  constitute  the  Houston  division ;  also 
the  territory  embraced  on  the  date  last  mentioned,  in  the  counties  of 
[Bee,]  Calhoun,  Dewitt,  Goliad,  Jackson,  [Live  Oak,]  Refugio, 
[Aransas,  San  Patricio,]  and  Victoria,  which  shall  constitute  the 
Victoria  division.  Terms  of  the  district  court  for  the  Galveston 
division  shall  be  held  at  Galveston  on  the  second  Monday  in 
.  January  and  the  first  Monday  in  June;  for  the  Houston  division, 
at  Houston  on  the  fourth  Mondays  in  February  and  September; 
for  the  Laredo  division,  at  Laredo  on  the  third  Monday  in  April 
and  the  second  Monday  in  November;  for  the  Brownsville  divi- 
sion, at  Brownsville  on  the  second  Monday  in  May  and  the  first 
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Monday  in  December;  and  for  the  Victoria  division,  at  Victoria 
on  the  first  Monday  in  May  and  the  fourth  Monday  in  November. 
The  clerk  of  the  court  for  the  southern  district  shall  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  each  of  the  places  now 
designated  for  holding  court  in  said  district. 

Act  March  11,  1902,  c.  183,  32  Stat.  64.  Act  March  3,  1911,  c.  231,  |  108, 
36  Stat.  1125. 

Counties  the  names  of  which  in  this  section  are  inclosed  in  brackets  were 
included,  after  the  enactment  of  the  section  as  part  of  the  Judicial  Code,  in 
other  divisions  of  the  southern  district  and  the  western  district,  established  by 
Act  May  29,  1912,  c.  144,  and  Act  Feb.  5,  1913,  c  28,  post,  §§  1096-1099. 

N«>tefl  of  Decisioius 


Creation  of  districts  and  territory  In- 
oluded^— Acquiescence  of  the  United 
States  in  the  claim  of  Texas  of  certain 
disputed  territory  was  not  inferable 
from  the  fact  that  Congress,  by  Act 
Feb.  24,  1879,  creating  the  northern 
judicial  districts  of  the  state  of  Texas, 
named  among  the  counties  to  be  includ- 
ed in  such  district  the  county  of  Greer. 
U.  S.  V.  Texas  (1896)  16  Sup.  Ct.  725, 
745,  162  U.  S.  1,  40  L.  Ed.  867. 

Division  of  districts  and  transfer  of 
causes.— The  effect  of  Act  March  11, 
1902,  c.  183,  §  7,  32  Stat.  64,  66,  di- 
viding the  state  of  Texas  into  four  fed- 
eral judicial  districts,  whi3h  section 
transfers  to  the  courts  of  the  new 
Southern  District  jurisdiction  over  all 
pending  causes  of  which  they  would 
have  had  jurisdiction  if  they  had  been 
instituted  when  such  causes  were  com- 
mencedf  was  to  deprive  the  courts  of 
the  other  districts  of  jurisdiction  to 
make  any  further  orders  in  such  caus- 
es. Stillman  v.  Hart  (1903)  126  Fed. 
359,  61  C.  C.  A.  309. 

In  Act  March  2,  1899,  c.  3f53,  30 
Stat.  1002,  establishing  a  division  of 
the  circuit  court  in  the  Western  dis- 
trict of  Texas,  at  Laredo,  and  provid- 
ing that  pending  suits  against  parties 
residing  in  certain  counties  may  be 
transferred  to  such  division  "on  the  ap- 
plication of  either  party,"  the  words 
"either  party"  refer  to  all  the  individ- 
uals upon  the  one  side  or  the  other  of 
the  suit,  and  a  suit  can  only  be  trans- 
ferred on  the  application  of  all  the 
plaintiffs  or  defendants.  Mexican  Nat. 
Cool,  Timber  &  Iron  Co.  v.  MacDonell 
(0.  C.  1900)   105  Fed.  206. 

Under  Act  March  11,  1902,  c  183,  § 
7,  32  Stat.  66,  dividing  the  state  of 
Texas  into  four  federal  judicial,  dis- 
tricts, whi?h  section  transfers  to  the 
courts  of  the  new  Southern  district  ju- 
risdiction of  all  causes  of  which  said 
courts  would  have  had  jurisdiction  if 
they  had  been  constituted  when  such 
causes  were  commenced,  provided,  inter 
alia,  that  pending  causes  in  which  evi- 
dence had  been  taken  should  be  retain- 
ed and  disposed  of  in  the  courts  where 
pending,  an  action  in  whi^h  evidence 
had  been  taken,  and  in  which  a  judg- 
ment of  dismissal  had  been  entered,  re- 
mains in  the  court  which  entered  such 
judgment  for  the  purpose  of  determin- 
ing jurisdiction  of  an  ancillary  bill  in 
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equity  to  set  aside  the  dismissal,  al- 
though if  an  original  suit  it  would  be 
witliin  the  jurisdiction  of  the  courts  of 
the  new  district.  O'Connor  v.  O'Con- 
nor (C.  C.  1906)  146  Fed.  994. 

Act  March  11,  1902,  c.  183,  32  Stat 
'64,  creating  the  Southern  District  of 
Texas,  and  providing  that  those  cases 
should  be  retained  iii  the  Eastern  Dis- 
trict, in  which  evidence  had  been  taken 
"before  the  present  District  Judges," 
did  not  prevent  the  transfer  of  a  cause 
from  the  Eastern  District  to  the  new- 
ly created  Southern  District  of  a  case 
in  which  the  testimony  had  been  taken 
by  deposition,  and  before  special  ex- 
aminers, prior  to  the  creation  of  the 
new  district  Baldwin  v.  Rice  (Sup. 
1904)  89  N.  T.  S.  738.  44  Misc.  Rep. 
64,  modified  (1905)  91  N.  Y.  S.  1086, 
100  App.  Div.  241.  and  (1905)  75  N. 
E.  1096, 183  N.  Y.  55,  which  were  modi- 
fied (1906)  76  N.  E.  1088,  184  N.  T. 
523. 

Jurisdiction   of  courts  of   particular 

districts^— The  Public  Land  Strip,  com- 
monly known  as  **No  Man's  Land,"  ly- 
ing west  of  the  100th  meridian,  bound- 
ed on  the  south  by  Texas,  on  the  west 
by  New  Mexico,  and  on  the  north  by 
Colorado  and  Kansas,  was  by  Act 
March  1,  1889,  c.  333,  25  Stat.  783, 
annexed  to  the  eastern  district  of  Tex- 
as, for  such  judicial  purposes,  among 
others,  jurisdiction  of  crimes  punisha- 
ble by  death  or  imprisonment  with  hard 
labor,  committed  therein,  as  by  the  act 
appertain  to  the  court  held  at  Paris  in 
that  district  Cook  v.  U.  S.  (1891) 
11  Sup.  Ct.  268,  271,  138  U.  S.  157,  34 
L.  Ed.  906. 

The  fact  that  the  act  gives  the  court 
jurisdiction  of  crimes  committed  on  the 
strip  before  its  passage  does  not  ren- 
der it  unconstitutional  -as  in  violation 
of  Const  art  3,  §  2.  Cook  v.  U.  S. 
(1891)  11  Sup.  Ct  268,  274,  138  U.  S. 
157,  34  L.  Ed.  906. 

Provision  for  service  of  nonresidents 
of  the  district  with  duplicate  writs 
made  by  this  act  is  not  limited  to  local 
actions  described  in  Act  March  3,  1875, 
c.  137,  §  8  (629).  In  re  Dunn  (1909) 
29  Sup.  Ct.  299,  303,  212  U.  S.  374,  53 
L.  Ed.  558. 

A  corporation  created  by  an  act  of 
Congress  which,  having  designated  Dal- 
las, Texas,  where  its  senior  vice  presi- 
dent lives,  as  ita  general  office,  main- 
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tains  an  office  in  DaHaff  connty,  and 
has  all  the  acts  of  its  board  of  direc- 
tors taken  in  New  York  City  affirmed 
by  a  meeting  of  the  board  at  Dallas,  is 
suable  in  the  Northesn  district  of  Tex- 
as, under  this  act,  and  Sayles'  Ann. 
CJiv.  St  Tex.  1897,  arts.  1222,  1223, 
as  being  a  resident  of,  and  doing  busi- 
ness in,  that  district,  and  having  an 
agent  there  upon  whom  service  can 
properly  be  made.    Id. 

Under  Act  Feb.  18,  1888,  §  8^  giving 
the  circuit  and  district  courts  for  the 
Western  district  of  Arkansas  and  the 
Northern  district  of  Texas  concurrent 
jurisdiction  of  all  suits  between  the 
Choctaw  Goal  &  Railway  Company  and 
the  inhabitants  of  the  Indian  nations 
or  tribes  through  which  the  railway 
runs,  such  jurisdiction  extends  also  to 
suits  between  the  receivers  of  the  rail- 
way company  and  the  inhabitants  of 
the  said  nations  and  tribes.  The  act 
was  not  repealed  by  Act  March  1,  1889 
(25  Stat  785,  c  333),  estabUshing  a 
court  in  the  Indian  Territory,  nor  by 
Act  May  2,  1890  (26  Stat  81,  c.  182), 
enlarging  the  jurisdiction  of  that  court 
Gowen  v.  Harley  (1893)  56  Fed.  973, 
6  C.  C.  A.  190. 

Plaintiffs,  who  were  nonresidents, 
commenced  an  action  at  law  in  the  Cir- 
cuit Court  of  the  United  States  for  the 
Western  District  of  Texas  against  de- 
fendant, a  residient  of  Bexar  county,  in 
such  district.  The  petition  was  filed 
with  the  derk  of  such  court  at  Waco, 
and  attachment  sued  out,  returnable  at 
that  place,  though  defendant's  residence 
was  in  the  San  Antonio,  and  not  in  the 


Waco,  division  of  the  district  Held, 
that  the  suit  was  properly  commenced, 
and  thatr  though  defendant  was  entitled 
to  have  the  process  made  returnable  at 
San  Antonio,  under  Act  March  11, 
1902,  c  183|  I  9,  32  Stat.  67,  making 
that  place  the  place  for  return  of  pro- 
cess issued  against  defendants  residing 
in  Bexar  county,  such  privilege  was  a 
personal  one,  which  defendant  could 
waive,  and  hence  the  filing  of  the  peti- 
tion and  making  the  process  returnable 
at  Waco  was  not  ground  for  dismissal. 
International  Bank  &  Trust  Co.  v. 
Scott  (1908)  159  Fed.  58,  86  C.  C.  A. 
24a 

Act  Feb.  24,  1879,  c.  97,  20  Stat.  318, 
creating  the  Northern  district  of  Tex- 
as, and  restricting  the  return  of  pro- 
cess in  civil  cases  to  particular  places 
in  the  district,  applies  only  to  the  dis- 
trict court,  and  neither  such  provision 
nor  the  amendatory  act  (Act  June  11, 
1879,  c.  18,  21  Stat  10),  which,  so  far 
as  the  circuit  court  is  concerned,  mere- 
ly attaches  the  newly-created  district 
to  the  Fifth  circuit,  and  provides  for 
the  times  and  places  where  the  cir- 
cuit court  for  the  district  shall  be  held, 
restricts  the  jurisdiction  of  the  circuit 
court  so  far  as  it  is  affected  by  the 
citizenship  or  residence  of  the  parties. 
Pacific  Ry.  Imp.  Co.  v.  Metcalf  (C.  C. 
1882)  16  Fed.  7. 

Cite<l  without  definite  application, 
Southern  Pac  Co.  v.  Denton  (1892)  13 
Sup.  Ct  44,  45,  146  U.  S.  202,  36  L. 
Ed.  942;  The  L.  B.  X.  (D.  C.  1898) 
88  Fed.  290,  295. 


§  1096.  (Act  May  29,  1912,  c.  144,  §  1.)     Texas;  additional  division 
in  southern  district. 

The  counties  of  Bee,  Live  Oak,  Aransas,  San  Patricio,  Nueces,  Jim 
Wells,  Duval,  Brooks  and  Willacy  shall  constitute  a  division  of  the 
southern  judicial  district  of  Texas.    (37  Stat.  120.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
create  a  new  division  of  the  southern  judicial  district  of  Texas,  and  to  provide 
for  terms  of  court  at  Corpus  Christi,  Texas,  and  for  a  clerk  for  said  court, 
and  for  other  purposes." 

§  1097.  (Act  May  29,  1912,  c.  144,  §  2.)     Texas;   additional  terms 

of  court  for  southern  district. 
Terms  of  the  district  court  of  the  United  States  for  the  said 
southern  district  of  Texas  shall  be  held  twice  in  each  year  at  the 
city  of  Corpus  Christi,  in  Nueces  County,  and  that,  until  otherwise 
provided  by  law,  the  judge  of  said  court  shall  fix  the  times  at  which 
said  court  shall  be  held  at  Corpus  Christi,  of  which  he  shall  make 
publication  and  give  due  notice.    (37  Stat.  120.) 

See  note  to  preceding  section  of  this  act,  ante,  §  1096. 

§  1098.  (Act  Feb.  5,  1913,  c.  28,  §  1.)  Texas;  additional  division 
in  western  district. 
The  counties  of  Reeves,  Ward,  Martin,  Reagan,  Winkler,  Ector, 
Gaines,  Andrews,  Upton,  Midland,  Loving,  Jeff  Davis,  and  Crane 
shall  constitute  a  division  of  the  western  judicial  district  of  Texas. 
(37  Stat.  663.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act  to 
create  a  new  division  of  the  western  judicial  district  of  Texas  and  to  provide 
for  terms  of  court  at  Pecos,  Texas,  and  for  other  purposes." 
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§  1099.  (Act  Feb.  5,  1913,  c.  28,  §  2.)     Texas;  additional  terms  of 
court  for  western  district. 
Terms  of  the  district  court  of  the  United  States  for  the  said  west- 
ern district  of  Texas  shall  be  held  twice  in  each  year  at  the  city  of 
Pecos,  in  Reeves  County,  and  that,  until  otherwise  provided  by  law, 
the  judge  of  said  court  shall  fix  the  times  at  which  said  court  shall 
be  held  at  Pecos,  of  which  he  shall  make  proclamation  and  give 
due  notice:     Provided,  however,  That  suitable  rooms  and  accom- 
modations shall  be  furnished  for  the  holding  of  said  court  and  for 
the  use  of  the  officers  of  said  court  at  Pecos,  free  of  expense  to  the 
Government  of  the  United  States.    (37  Stat.  663.) 
See  note  to  preceding  section  of  this  act,  ante,  |  1098. 

§  1100.  (Jud.  Code,§  109.)     Utah. 

The  State  of  Utah  shall  constitute  one  judicial  district,  to  be 
known  as  the  district  of  Utah.  It  is  divided  into  two  divisions, 
to  be  known  as  the  northern  and  central  divisions.  The  northern  divi- 
sion shall  include  the  territory  embraced  on  the  first  day  of  July,  nine- 
teen hundred  and  ten,  in  the  counties  of  Boxelder.  Cache,  Davis, 
Morgan,  Rich,  and  Weber.  The  central  division  shall  include  the  ter- 
ritory embraced  on  the  date  last  mentioned  in  the  counties  of  Beaver, 
Carbon,  Emery,  Garfield,  Grand,  Iron,  Juab,  Kane,  Millard,  Piute, 
Salt  Lake,  San  Juan,  San  Pete,  Sevier,  Summit  Tooele,  Uinta,  Utah, 
Wasatch,  Washington,  and  Wayne.  Terms  of  the  district  court  for 
the  northern  division  shall  be  held  at  Ogden  on  the  second  Mondays  in 
March  and  September ;  and  for  the  central  division,  at  Salt  Lake  City 
on  the  second  Mondays  in  April  and  November.  The  clerk  of  the 
court  for  said  district  shall  maintain  an  office  in  charge  of  himself  or 
a  deputy  at  each  of  the  places  where  the  court  is  now  required  to  be 
held  in  the  district. 

Act  July  16,  1894,  c.  138,  f§  14-10,  28  Stat  110.  Act  March  3,  1911,  c. 
231, 1  109,  36  Stat.  1127. 

§  1101.  (Jud.  Code,  §  110,  as  amended,  Act  Feb.  1,  1912,  c.  26.) 
Vermont. 

The  State  of  Vermont  shall  constitute  one  judicial  district,  to 
be  known  as  the  district  of  Vermont.  Terms  of  the  district  court 
shall  be  held  at  Burlington  on  the  fourth  Tuesday  in  February,  at 
Windsor  on  the  third  Tuesday  in  May,  at  Rutland  on  the  first 
Tuesday  in  October,  and  at  Brattleboro  on  the  third  Tuesday  in 
December.  In  each  year  one  of  the  stated  terms  of  the  district 
court  may,  when  adjourned,  be  adjourned  to  meet  at  Montpelier 
and  one  at  Newport:  Provided,  however.  That  suitable  rooms 
and  accommodations  shall  be  furnished  for  the  holdings  of  said 
court  and  for  the  use  of  the  officers  of  said  court  at  Brattleboro 
free  of  expense  to  the  Government  of  the  United  States  until  the 
public  building  provided  for  by  Act  of  Congress  shall  be  erected. 

R.  S.  I  531.  Act  March  8,  1911,  c.  231,  |  110,  36  Stat.  1127.  Act  Feb. 
1,  1912,  c.  26,  37  Stat.  58. 

The  amendment  of  this  section  by  Act  Feb.  1,  1912,  c.  26,  cited  above,  con- 
sisted in  providing  for  u  term  of  court  at  Brattleboro,  and  in  the  addition  of 
the  proviso,  as  set  forth  here. 

§  1102.  (Jud.  Code,  §  111.)     Virginia, 

The  State  of  Virginia  is  divided  into  two  districts,  to  be  known 
as  the  eastern  and  western  districts  of  Virginia.  The  eastern  dis- 
trict shall  include  the  territory  embraced  on  the  first  day  of  July, 
nineteen  hundred  and  ten,  in  the  counties  of  Accomac,  Alexandria, 
Amelia,  Brunswick,  Caroline,  Charles  City,  Chesterfield,  Culpeper, 
Dinwiddie,  Elizabeth  City,  Essex,  Fairfax,  Fauquier,  Gloucester, 
Goochland,  Greensville,  Hanover,  Henrico,  Isle  of  Wight,  James  City, 
King  and  Queen,  King  George,  King  William,  Lancaster,  Loudoun, 
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Louisa,  Lunenburg,^  Mathews,  Mecklenburg,  Middlesex,  Nansemond/ 
New  Kent,  Norfolk,  Northampton,  Northumberland,  Nottoway^ 
Orange,  Powhatan,  Prince .  Edward,  Prince  George,  Prince  William, 
Princess  Anne,  Richmond,  Southampton,  Spottsylvania,  Stafford, 
Surry,  Sussex,  Warwick,  Westmoreland,  and  York.  Terms  of  the 
district  court  shall  be  held  at  Richmond  on  the  first  Mondays  in  April 
and  October;  at  Norfolk  on  the  first  Mondays  in  May  and  Novem- 
ber; and  at  Alexandria  on  the  first  Mondays  in  January  and  July. 
The  western  district  shall  include  the  territory  embraced  on  the  first 
day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Alleghany, 
Albemarle,  Amherst,  Appomattox,  Augusta,  Bath,  Bedford,  Bland, 
Botetourt,  Buchanan,  Buckingham,  Campbell,  Carroll,  Charlotte, 
Clarke,  Craig,  Cumberland,  Dickenson,  Floyd,  Fluvanna,  Franklin, 
Frederick,  Giles,  Grayson,  Greene,  Halifax,  Henry,  Highland,  Lee, 
Madison,  Montgomery,  Nelson,  Page,  Patrick,  Pulaski,  Pittsylvania, 
Rappahannock,  Roanoke,  Rockbridge,  Rockingham,  Russell.  Scott, 
Shenandoah,  Smyth,  Tazewell,  Warren,  Washington,  Wise,  and 
Wythe.  Terms  of  the  district  court  shall  be  held  at  Lynchburg  on  the 
Tuesdays  after  the  second  Mondays  in  March  and  September;  at 
Danville  on  the  Tuesdays  after  the  second  Mondays  in  April  and  No- 
vember; at  Abingdon  on  the  Tuesdays  after  the  first  Mondays  in 
May  and  October;  at  Harrisonburg  on  the  Tuesdays  after  the  first 
Mondays  in  June  and  December;  at  Charlottesville  on  the  second 
Monday  in  January  and  the  first  Monday  in  July ;  at  Roanoke  on  the 
third  Monday  in  February  and  the  third  Monday  in  June;  and  at 
Big  Stone  Gap  on  the  fourth  Monday  in  January  and  the  second 
Monday  in  August.  The  clerk  of  the  court  for  the  western  district  • 
shall  maintain  an  office  in  charge  of  himself  or  a  deputy  at  Lynchburg, 
at  Danville,  at  Charlottesville,  at  Roanoke,  at  Abingdon,  and  at  Big 
Stone  Gap,  which  shall  be  kept  open  at  all  times  for  the  transaction 
of  the  business  of  the  court. 

R.  S.  §  549.    Act  March  3,  1911,  c  231,  §  111,  36  Stat.  1127. 

Notes  of  Deeisions 

Clerks  of  court^In  the  western  dis-      Ct.  536,  589,  148  U.  S.  107,  37  L.  Ed. 
tiict  of  Virginia  the  district  court  and      386. 

the  circuit  court  are  held  at  the  same  cited  without  definite  application, 
times  and  places  and  have  the  same  In  re  Clerkship  of  Circuit  Court  (C. 
clerk.    Virginia  r.  Paul  (1893)  13  Sup.      C.  1898)  90  Fed.  248,  253;   The  L.  B. 

X.  (D.  O.  1898)  88  Fed.  290,  204. 

§  1103.  (Jud.  Code,  §  112.)     ^yashington. 

The  State  of  Washington  is  divided  into  two  districts,  to  be 
known  as  the  eastern  and  western  districts  of  Washington.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Spokane,  Stev- 
ens, Ferry,  Okanogan,  Chelan,  Grant,  Douglas,  Lincoln,  and  Adams, 
with  the  waters  thereof,  including  all  Indian  reservations  within  said 
counties,  which  shall  constitute  the  northern  division;  also  the  terri- 
tory embraced  on  the  date  last  mentioned  in  the  counties  of  Asotin, 
Garfield,  Whitman,  Columbia,  Franklin,  Walla  Walla,  Benton,  Klick- 
itat, Kittitas,  and  Yakima,  with  the  waters  thereof,  including  all  In- 
dian reservations  within  said  counties,  which  shall  constitute  the 
southern  division  of  said  district.  Terms  of  the  district  court  for  the 
northern  division  shall  be  held  at  Spokane  on  the  first  Tuesdays  in 
April  and  September;  for  the  southern  division,  at  Walla  Walla  on 
the  first  Tuesdays  in  June  and  December,  and  at  North  Yakima  on 
the  first  Tuesdays  in  May  and  October.  The  western  district  shall 
include  the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Whatcom,  Skagit,  Snohomish,  King, 
San  Juan,  Island,  Kitsap,  Clallam,  and  Jefferson,  with  the  waters 
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thereof,  including  all  Indian  reservations  within  said  counties,  which 
.shall  constitute  the  northern  division ;  also  the  territory  embraced  on 
the  date  last  mentioned  in  the  counties  of  Pierce,  Mason,  Thurston, 
Chehalis,  Pacific,  Lewis,  Wahkiakum,  Cowlitz,  Clarke,  and  Skamania, 
with  the  waters  thereof,  including  all  Indian  reservations  within  said 
counties,  which  shall  constitute  the  southern  division  of  said  district. 
Terms  of  the  district  court  for  the  northern  division  shall  be  held  at 
Bellingham  on  the  first  Tuesdays  in  April  and  October ;  at  Seattle  on 
the  first  Tuesdays  in  May  and  November ;  and  for  the  southern  divi- 
sion, at  Tacoma  on  the  first  Tuesdays  in  February  and  July.  The 
clerics  of  the  courts  for  the  eastern  and  western  districts  shall  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  each  place  in  their 
respective  districts. where  terms  of  court  are  now  required  to  be  held. 

Act  March  2,  1905,  c.  1305,  33  Stat  824.  Act  March  3,  1911,  c.  231,  §  112, 
36  Stat.  1128. 

The  Mt.  Ranier  National  Park  is  made  a  part  of  the  western  district  of 
Washington,  and  the  district  court  in  and  for  said  district  was  given  juris- 
diction of  all  offenses  committed  within  the  boundaries  of  the  park,  by  Act 
June  30.  1916,  c  197,  |  2,  post.  §  5227b. 

Notes  of  Deeisions 


Construction  of  act^-This  section  did 
not  in  effect  abolish  the  then  existing 
Circuit  and  District  Courts,  but  left 
them  restricted  only  as  to  territory, 
and  intact  in  all  other  respects.  Seat- 
tle Electric  Co.  v.  Hartless  (1906)  144 
Fed.  879,  75  C.  C.  A.  317;  Tacoma 
Ry.  &  Power  Co.  v.  Geiger  (1906)  145 
Fed.  504,  76  C.*C.  A.  252. 

While  the  act  does  not  "ordain  and 
establish"  courts  in  said  Western  Dis- 
trict as  required  by  Const,  art.  3,  §  1, 
in  express  words,  nor  define  their  ju- 
risdiction and  powers  further  than  to 
fix  their  terms,  nor  assign  the  district 
to  either  of  the  nine  judicial  circuits, 
nor  provide  for  the  appointment  of 
judges  and  oflicers  therein,  otherwise 
than  by  providing  that  the  district 
judge  and  officers  of  the  District  of 
Washington  then  in  office  shall  be  the 
district  judge  and  officers  of  the  West- 
ern District,  the  intention  of  Congress 
in  respect  to  all  such  matters  is  clear 
from  the  act,  and  the  provisions  neces- 
sary to  carry  out  such  intention,  which 
are  not  expressed,  are  to  be  implied. 
Geiger  v.  Tacoma  Ry.  &  Power  Co. 
(C.  C.1905)  141  Fed.  169. 

Jurisdiction  of  oourts.— A  federal 
court  in  the  state  of  Washington  held 
without  jurisdiction  of  a  suit  to  abate 
a  nuisance  maintained  in  the  Columbia 
river  within  the  territorial  limits  of 
Oregon.  Columbia  River  Packers* 
Ass'n  V.  McGowan  (1914)  219  Fed. 
365,  134  C.  C.  A.  461. 

Court  held  to  have  jurisdiction  con- 
currently with  courts  of  Oregon  on  Co- 
lumbia river.  Columbia  River  Packers' 
Ass'n  V.  McGowan  (C.  C.  1909)  172 
Fed.  991. 

A  libel  in  rem  is  an  action  of  a  local 
character,  within  the  meaning  of  the 
act  fixing  times  and  places  for  holding 
federal  courts  in  the  state  of  Washing- 
ton (26  Stat.  45,  §  4)  which  provides 
that  actions  not  of  a  local  nature  shall 
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be  brought  in  the  division  where  de- 
fendant resides;  and  it  must  be 
brought  in  the  division  where  the  res 
happens  to  be  situated  when  the  suit  is 
begun.  Nelson  v.  The  Willamette  (D. 
C.  1892)  53  Fed.  602. 

Drawing    grand    and    petit   Jurors^-* 

Under  Const  Amend.  6,  providing  that 
in  all  criminal  prosecutions  the  accused 
shall  be  tried  by  a  jury  of  the  "state 
and  district  wherein  the  crime  shall 
have  been  committed,"  an  indictment 
purporting  to  have  been  found  "by  the 
grand  jurors  of  the  United  States  of 
America  for  the  northern  division  of 
the     district     of     Washington,     sworn 

♦  ♦    ♦    to     inquire     of     all     offenses 

•  •  •  committed  within  the  northern 
division  of  the  district  of  Washington," 
was  void,  as  the  state  constitutes  but 
one  district,  and  the  jury  must  be 
drawn  from  and  have  power  to  inquire 
into  offenses  in  the  whole  thereof.  U. 
S.  V.  Dixon  (D.  C.  1890)  44  Fed.  401. 

Grand  jurors  and  petit  jurors  for  the 
trial  of  criminal  cases  may  be  drawn 
from  the  division  in  which  the  court  is 
sitting,  and  the  grand  jury  may  be  de- 
scribed in  the  record  as  the  grand  jury 
of  that  division,  the  entire  act  not  be- 
ing limited  to  civil  cases  by  the  provi- 
sion of  section  4,  that  issues  of  fact  in 
civil  cases  shall  be  tried  in  the  division 
where  the  defendant,  or  one  of  several 
defendants,  resides,  unless  by  consent 
the  case  shall  be  removed  to  some  oth- 
er division.  U.  S.  v.  Wan  Lee  (D.  C. 
1890)  44  Fed.  707. 

Assuming  that,  under  26  Stat  45,  the 
jurisdiction  of  the  district  court  for  the 
district  of  Washington  extends  to  all 
crimes  committed  within  the  district, 
the  fact  that  the  grand  jury  is  sworn 
to  inquire  into  offenses  committed 
within  that  division  only  in  which  the 
court  is  sitting  does  not  avoid  an  in- 
dictment for  an  offense  committed 
within  that  division.    Id. 


Ch.  6)  THE  JUDICIAL  CODE  §   1104 

§  1104.  (Jud.  Code,  §  113,  as  amended,  Act  March  23,  1912,  c.  63, 
and  Act  Aug.  22,  1914,  c.  265.)  West  Virginia* 
The  State  of  West  Virginia  is  divided  into  two  districts,  to  be 
known  as  the  northern  and  southern  districts  of  West  Virginia. 
The  northern  district  shall  include  the  territory  embraced  on  the 
first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Han- 
cock, Brooke,  Ohio,  Marshall,  Tyler,  Pleasants,  Wood,  Wirt,  Ritch- 
ie, Doddridge,  Wetzel,  Monongalia,  Marion,  Harrison,  Lewis, 
Gilmer,  Calhoun,  Upshur,  Barbour,  Taylor,  Preston,  Tucker,  Ran- 
dolph, Pendleton,  Hardy,  Grant,  Mineral,  Hampshire,  Morgan, 
Berkeley,  and  Jefferson,  with  the  waters  thereof.  Terms  of  the 
district  court  for  the  northern  district  shall  be  held  at  Martinsburg 
on  the  first  Tuesday  of  April  and  the  third  Tuesday  of  September ; 
at  Clarksburg  on  the  second  Tuesday  of  April  and  the  first  Tuesday 
of  October ;  at  Wheeling  on  the  first  Tuesday  of  May  and  the  third 
Tuesday  of  October;  at  Philippi  on  the  fourth  Tuesday  of  May 
and  the  second  Tuesday  of  November ;  at  Elkins  on  the  first  Tues- 
day in  July  and  the  first  Tuesday  in  December;  and  at  Parkers- 
burg  on  the  second  Tuesday  of  January  and  the  second  Tuesday 
of  June :  Provided,  That  a  place  for  holding  court  at  Philippi  shall 
be  furnished  free  of  cost  to  the  United  States  by  Barbour  County 
until  other  provision  is  made  therefor  by  law:  And  provided  fur- 
ther, That  a  place  for  Jiolding  court  at  Elkins  shall  be  furnished 
free  of  cost  to  the  United  States  by  Randolph  Couhty  until  other 
provision  is  made  therefor  by  law.  The  southern  district  shall  in- 
clude the  territory  embraced  on  the  first  day  of  July,  nineteen  hun- 
dred and  ten,  in  the  counties  of  Jackson,  Roane,  Clay,  Braxton, 
Webster,  Nicholas,  Pocahontas,  Greenbrier,  Fayette,  Boone,  Kan- 
awha, Putnam,  Mason,  Cabell,  Wayne,  Lincoln,  Logan,  Mingo, 
Raleigh,  Wyoming,  McDowell,  Mercer,  Summers,  and  Monroe, 
with  the  waters  thereof.  Terms  of  the  district  court  for  the  south- 
ern district  shall  be  held  at  Charleston  on  the  first  Tuesday  of 
June  and  the  third  Tuesday  of  November;  at  Huntington  on  the 
first  Tuesday  of  April  and  the  first  Tuesday  after  the  third  Mon- 
day of  September;  at  Bluefield  on  the  first  Tuesday  of  May  and 
the  third  Tuesday  of  October ;  at  Williamson  on  the  first  Tuesday 
of  October;  at  Webster  Springs  on  the  first  Tuesday  of  Septem- 
ber ;  and  at  Lewisburg  on  the  second  Tuesday  of  July :  Provided, 
That  a  place  for  holding  court  at  Webster  Springs  shall  be  fur- 
nished free  of  cost  to  the  United  States:  And  provided  further. 
That  a  place  for  holding  court  at  Williamson  shall  be  furnished  free 
of  cost  to  the  United  States  by  Mingo  County  until  other  provision 
is  made  therefor  by  law. 

Act  Jan.  22,  1901,  c.  105,  31  Stat.  736.  Act  March  3,  1911,  c.  231,  §  113, 
86  Stat  1129.  Act  March  23,  1912.  c.  63,  37  Stat.  76.  Act  Aug.  22,  1914. 
c.  265,  38  Stat.  702. 

The  amendment  of  this  section  by  Act  March  23,  1912,  c.  63,  cited  above, 
consisted  in  changing  the  dates  of  the  terms  of  court  at  Addison  and  Lewis- 
burg. 

The  amendment  of  this  section  by  Act  Aug.  22,  1914,  c.  265,  cited  above,  con* 
■Isted  in  providing  for  terms  of  court  at  Elkins.  Williamson,  and  Webster 
Springs,  by  omitting  the  provision  for  a  term  at  Addison,  by  providing  that 
a  place  for  holding  court  at  Webster  Springs  and  Williamson  should  1^  fur- 
nished free  of  cost  until  other  provision  was  made  by  law. 

Notes  of  Decisions 
Crtatlon  of  district  and  transfer  of  Judicial  District  created  by  this  act, 
canses.— The  circuit  court  for  the  will  be  remanded,  in  view  of  section  8 
Northern  District  of  West  Virginia  was  thereof,  providing  that  motions  and 
the  court  to  which  a  cause  appealed  causes  submitted  shall  be  disposed  of 
from  the  circuit  court  for  West  Vir-  in  the  Northern  Judicial  District  Hat- 
ginia,  which  if  it  had  been  pending  in  field  v.  King  (1902)  22  Sup.  Ct  871, 
that  court  on  January  22,  1901,  would  186  U.  S.  178,  46  L.  Ed.  1112. 
haTe  been  transferred  to  the  Southern 
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§  1105.  (Jud.  Code,  §  114.)     Wisconsin. 

The  State  of  Wisconsin  is  divided  into  two  districts,  to  be 
known  as  the  eastern  and  western  districts  of  Wisconsin.  The 
eastern  district  shall  include  the  territory  embraced  on  the  first  day 
of  July,  nineteen  hundred  and  ten,  in  the  counties  of  Brown,  Calumet, 
Dodge,  Door,  Florence,  Fond  du  Lac,  Forest,  Green  Lake,  Kenosha, 
Kewaunee,  Langlade,  Manitowoc,  Marinette,  Marquette,  Milwaukee, 
Oconto,  Outagamie,  Ozaukee,  Racine,  Shawano,  Sheboygan,  Wal- 
worth, Washington,  Waukesha,  Waupaca,  Waushara,  and  Winnebago. 
Terms  of  the  district  court  for  said  district  shall  be  held  at  Milwau- 
kee on  the  first  Mondays  in  January  and  October ;  at  Oshkosh  on  the 
second  Tuesday  in  June;  and  at  Green  Bay  on  the  first  Tuesday  in 
April.  The  western  district  shall  include  the  territory  embraced  on 
the  first  day  of  July,  nineteen  hundred  and  ten,  in  the  counties  of 
Adams,  Ashland,  Barron,  Bayfield,  Buffalo,  Burnett,  Chippewa,  Clark, 
Columbia,  Crawford,  Dane,  Dunn,  Douglas,  Eau  Claire,  Grant,  Green, 
Iowa,  Iron,  Jackson,  Jefferson,  Juneau,  La  Crosse,  Lafayette,  Lincoln, 
Marathon,  Monroe,  Oneida,  Pepin,  Pierce,  Polk,  Portage,  Price,  Rich- 
land, Rock,  Rusk,  Saint  Croix,  Sauk,  Sawyer,  Taylor,  Trempealeau, 
Vernon,  Vilas,  Washburn,  and  Wood.  Terms  of  the  district  court 
for  said  district  shall  be  held  at  Madison  on  the  first  Tuesday  in  De- 
cember; at  Eau  Claire  on  the  first  Tuesday  in  June;  at  La  Crosse 
on  the  third  Tuesday  in  September;  and  at  Superior  on  the  fourth 
Tuesday  in  January  and  the  second  Tuesday  in  July.  The  district 
court  for  each  of  said  districts  shall  be  open  at  all  times  for  the  pur- 
pose of  hearing  and  deciding  causes  of  admiralty  and  maritime  juris- 
diction, so  far  as  the  same  can  be  done  without  a  jury.  The  clerk  of 
the  court  for  the  western  district  shall  maintain  an  office  in  charge  of 
himself  or  a  deputy  at  Madison,  at  La  Crosse,  and  at  Superior,  which 
shall  be  kept  open  at  all  times  for  the  transaction  of  the  business  of 
the  court.  The  marshal  for  the  western  district  shall  appoint  a 
deputy  marshal  who  shall  reside  and  keep  his  office  at  Superior.  All 
writs  and  other  process,  except  criminal  warrants,  issued  at  Superior, 
may  be  made  returnable  at  Superior ;  and  the  clerk  at  that  place  shall 
keep  in  his  office  the  original  records  of  all  actions,  prosecutions,  and 
special  proceedings  so  commenced  and  pending  therein.  Criminal 
warrants  may  be  returned  at  any  place  witiiin  the  district  where  court 
is  held.  Whenever  warrants -issued  at  Superior  shall  be  returned  at 
any  other  place,  the  clerk  of  the  court  wherein  the  warrant  is  re- 
turned, shall  certify  the  same,  under  the  seal  of  the  court,  together 
with  the  plea  and  other  proceedings  had  thereon,  and  the  determina- 
tion of  the  court  upon  such  plea  or  proceedings,  with  all  papers  and 
orders  filed  in  reference  thereto,  to  the  clerk  of  the  court  at  Superior ; 
and  the  clerk  at  Superior  shall  enter  upon  his  records  a  minute  of  the 
proceedings  had  upbn  the  return  of  said  warrant,  certified  as  afore- 
said. All  causes  and  proceedings  instituted  in  the  court  at  Superior, 
shall  be  tried  therein,  unless  by  consent  of  the  parties,  or  upon  the  or- 
der of  the  court,  they  are  transferred  to  another  place  for  trial. 
R.  S.  §  550.    Act  March  3.  1911,  c.  231,  §  114,  36  Stat.  1129. 

Notes  of  Deoiaioiui 

Boundaries  of  districts.— The  bound-  Eastern  district  of  Michigan.    U.  S.  y. 

aries  of  judicial  districts  are  not  affect-  Peterson  (D.  C.  1894)  64  Fed.  145. 

ed  by  state  legislation-  organizing  new  The    district    court    of    the    United 

counties.     Hyde  v.  Victoria  Land  Co.  States  for  the  district  of  Wisconsin  is 

(C.  C.  1903)  125  Fed.  970,  971.  a  court  of  special  or  limited  jurisdic- 

Jurisdictlon   pf  oourt8.-.The   district  ^^^    ^  ^^  ^^^^^  <1S^)  ^  ^^  ^^'^' 

court  of  the  Eastern  district  of  Wis-  Terms  of  conrt  under  prior  aots^- 

consin  has  no  jurisdiction  of  an  indict-  Under  statutes  in  force  September  14, 

ment  for  an   assault  committed   on  a  1889,   one   term  of   the   district  court 

vessel    on    Lake    Huron    within    the  was  appointed  to  be  held  on  the  first 

boundary    of    the    jurisdiction    of    the  Monday  of  September.     On  that  day 
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defendant  became  surety  on  a  re<<)gui- 
zance  for  the  appearance  of  G  at  .he 
next  term  of  court,  on  the  first  Monday 
of  September,  1890.  By  Act  June  9, 
1890  (26  Stat.  c.  403),  the  district  was 
divided,  and  the  terms  of  the  courts 
were  appointed  to  be  held  on  the  first 
Monday  of  March  and  the  second  Mon- 
day of  September.  The  district  court 
convened  on  the  first  Monday  of  Sep- 
tember, 1890,  and,  before  the  second 
Monday,  G.,  having  failed  to  appear, 
his  recognizance  was  forfeited.  Held, 
that  the  later  act  repealed  the  former 


reffardinsr  the  terms  of  court,  and  that 
the  session  held  on  the  first  Monday  of 
September  was  without  authority,  and 
the  forfeiture  of  G.*8  recognizance  was 
void.  McGlashan  v.  U.  S.  (189G)  71 
Fed.  434,  18  C.  C.  A.  172.  reversing 
judgment  U.  S.  v.  McGlashen  (C.  C. 
1895)  G6  Fed.  537,  writ  of  error  dis- 
missed (1898)  18  S.  Ct  948,  170  U.  S. 
703,  42  L.  Ed.  1218. 

Cited  without  definite  application, 
In  re  Clerkship  of  Circuit  Court  (O. 
C.  1898)  90  Fed.  248,  253;  Hutler  v. 
U.  S.  (D.  C.  1898)  87  Fed.  655,  664. 


§  1106.  (Jud.  Code,  §  115.)     Wyoming. 

The  State  of  Wyoming  and  the  Yellowstone  National  Park  shall 
constitute  one  judicial  district,  to  be  known  as  the  district  of 
Wyoming.  Terms  of  the  district  court  for  said  district  shall  be 
held  at  Cheyenne  on  the  second  Mondays  in  May  and  November ;  at 
Evanston  on  the  second  Tuesday  in  July;  and  at  Lander  on  the  first 
Monday  in  October;  and  the  said  court  shall  hold  one  session  an- 
nually at  Sheridan,  and  in  said  national  park,  on  such  dates  as  the 
court  may  order.  The  marshal  and  clerk  of  the  said  court  shall  each, 
respectively,  appoint  at  least  one  deputy  to  reside  at  Evanston,  and 
one  to  reside  at  Lander,  unless  he  himself  shall  reside  there,  and  shall 
also  maintain  an  office  at  each  of  those  places :  Provided,  That  until 
a  public  building  is  provided  at  Lander,  suitable  accommodations  for 
holding  court  in  said  town  shall  be  furnished  the  Government  at  an 
expense  not  to  exceed  three  hundred  dollars  a^nnually.  The  marshal 
of  the  United  States  for  the  said  district  may  appoint  one  or  more 
deputy  marshals  for  the  Yellowstone  National  Park,  who  shall  reside 
in  said  park. 

Act  July  10,  1890,  c.  664,  §{  16-18,  26  Stat,  225.    Act  March  3,  1911,  c. 
231,  i  115,  36  Stat.  1130. 
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§  1107.  (Jud.  Code,  §  116,  as  amended,  Act  Jan.  28, 1915,  c.  22,  §  1.) 
Circuits. 
Sec.  116.  There  shall  be  nine  judicial  circuits  of  the  United  States, 
constituted  as  follows : 

First.  The  first  circuit  shall  include  the  districts  of  Rhode  Island, 
Massachusetts,  New  Hampshire,  Maine,  and  Porto  Rico. 

Second.  The  second  circuit  shall  include  the  districts  of  Vermont, 
Connecticut,  and  New  York. 

Third.  The  third  circuit  shall  include  the  districts  of  Pennsylvania, 
New  Jersey,  and  Delaware. 

Fourth.  The  fourth  circuit  shall  include  the  districts  of  Maryland, 
Virginia,  West  Virginia,  North  Carolina,  and  South  Carolina. 

Fifth.  The  fifth  circuit  shall  include  the  districts  of  Georgia,  Flor- 
ida, Alabama,  Mississippi,  Louisiana,  and  Texas. 

Sixth.  The  sixth  circuit  shall  include  the  districts  of  Ohio,  Michi- 
gan, Kentucky,  and  Tennessee. 

Seventh.  The  seventh  circuit  shall  include  the  districts  of  Indiana, 
Illinois,  and  Wisconsin. 

Eighth.  The  eighth  circuit  shall  include  the  districts  of  Nebraska, 
Minnesota,  Iowa,  Missouri,  Kansas,  Arkansas,  Colorado,  Wyoming, 
North  Dakota,  South  Dakota,  Utah,  and  Oklahoma. 

Ninth.  The  ninth  circuit  shall  include  the  districts  of  California, 
Oregon,  Nevada,  Washington,  Idaho,  Montana,  and  Hawaii. 

R.  S.  {  604.  Act  March  3,  1911,  c.  231,  §  116,  36  Stat.  1131.  Act  Jan.  28, 
1915,  c.  22,  §  1,  38  Stat  803. 

This  section  was  amended  by  Act  Jan.  28,  1915,  c.  22,  §  1,  cited  above,  by 
including  Porto  Rico  in  the  first  circuit. 

Section  6  of  said  Act  Jan.  28,  1915,  c.  22,  post,  §  1704a,  provided  that  the 
act  should  not  affect  cases  pending  in  the  Supreme  Court,  or  cases  in  the 
Supreme  Court  in  which  writs  of  error  or  appeals  had  been  allowed  at  the 
date  of  tl^e  approval  of  the  act,  and  that  nothing  in  the  act  should  be  deemed 
to  repeal,  amend,  or  modify  the  provisions  of  Act  March  2,  1907,  c.  2564, 
post,  §  1704. 

Each  of  the  States  of  New  Mexico  and  Arizona,  when  admitted  to  the  Union, 
was  constituted  one  judicial  district,  the  district  of  New  Mexico  attached  to 
the  eighth  circuit  and  the  district  of  Arizona  to  the  ninth  circuit,  by  Act  June 
20,  1910,  c.  310,  §§  31,  13,  respectively,  ante,  §§  1053,  1083. 


Notes  of  Deoiaioiui 

Alaska.— Alaska  is  a  part  of  the  ninth      mussen  v.  U.   S.    (1905)    25  Sup.  Ct 
circuit.     Interstate  Commerce  Com.  v.      514,  197  U.  S.  516,  49  L.  Ed.  8G2. 

F  F4.^^^i^^^L^"<?;^^^•a^*«P'*  ^-  cited    without    definite    application, 

S.  474,  56  L.  Ed.  ^f9      See  Steamer  Barrett  v.   U.   S.    (1898)    18  Sup.   Ct 

Coqmtlam  v.  U.  S.  (1896)  16  Sup.  Ct.  327^  igg  u.  S.  218,  42  L.  Ed.  723;   Ex 

1117,  163  U.  S.  346,  41  L.  Ed.   184;  parte  U.   S.    (1913)    33  Sup.   Ct.   170, 

Binns  v.  U.  S.  (1904)  24  Sup.  Ct.  816,  226  U.  S.  420,  57  L.  Ed.  281;    In  re 

194  U.  S.  486,  48  L.  Ed.  1087;    Ras-  Crawford   (1907)   152  Fed.  169,  81  C. 

C.  A.  419. 

§  1108.  (Jud.  Code,  §  117.)     Circuit  courts  of  appeals. 

There  shall  be  in  each  circuit  a  circuit  court  of  appeals,  which 
shall  consist  of  three  judges,  of  whom  two  shall  constitute  a  quo- 
rum, and  which  shall  be  a  court  of  record,  with  appellate  jurisdic- 
tion, as  hereinafter  limited  and  established. 

Act  March  3,  1891,  c  517,  26  Stat  826.    Act  March  3,  1911,  c  231,  §  U7, 
36  Stat.  1191. 


Notes  of  Deoiaioiui 

Time  of  taking  effect  of  aot  creating      as  to  permit  appeals  to  the  new  courts 

the    Circuit    Courts    of    Appeals,— Act      to  be  taken  at  once.     In  re  Claasen 

March  3,  1891,  creating  circuit  courts       (1891)  11  Sup.  Ct.  735,  737,  140  U.  S. 

of  appeals,  took  effect  immediately,  so      200,  35  Ik  Ed.  4C^;   New  York,  Ik  B, 

(1276) 


C1l6) 


THE  JUDICIAL  OODB 


§   1108 


&  W.  R.  Co.  y.  Bennett  (1891)  49 
Fed.  598,  1  C.  0.  A.  392,  judgment  re- 
▼ersed  (1892)  60  Fed.  496,  1  0.  C.  A. 
644;  Northern  Pac.  R.  Co.  v.  Amato 
(1892)  49  Fed.  881,  1  C.  O.  A.  468 
(judgment  affirmed  [1892]  12  Sup.  Ct 
740.  144  U.  S.  465.  36  L,  Ed.  596); 
Baltimore    &   O.    R.    Co.    v.   Andrews 

(1892)  50  Fed.  f28,  1  C.  C.  A.  636.  17 
L.  R.  A.  190. 

Where  an  appeal  had  been  allowed 
prior  to  the  adoption  of  this  act,  but 
thereafter  a  motion  for  rehearing  was 
entertained  and  considered  by  the  court, 
an  appeal  was  not  pending  at  the  time 
that  act  went  into  effect,  and  therefore 
the  jurisdiction  of  the  supreme  court 
was  not  saved  by  the  joint  resolution 
of  March  3,  1891.  Vorhees  v.  John  T. 
Noye  Mfg.  Co.  (1894)  14  Sup.  Ct.  295. 
151  U.  S.  135,  38  L.  Ed.  101.  The  dr- 
cuit  court  of  appeals  has  no  jurisdic- 
tion to  review  a  judgment  rendered  be- 
fore Act  March  3,  1891,  creating  that 
court,  was  passed.  U.  S.  v.  National 
Exch.  Bank  (1892)  53  Fed.  9,  3  C.  C. 
A.  390,  dismissing  writ  of  error  (C.  C. 
1891)  45  Fed.  163.  It  has  jurisdiction 
to  review  a  decree  entered  by  the  cir- 
cuit court  after  the  passage  of  the  ju- 
diciary act  of  March  3,  1891.  in  a  cause 
pending  on  appeal  therein  at  the  date 
of  that  act    The  Alijandro  v.  Wallace 

(1893)  56   Fed.   621,  6  C.   C.  A.  54; 

(1892)  Northern  Pac.  R.  Co.  v.  Amato, 
49  Fed.  881,  1  0.  C.  A.  468,  affirming 
judgment  Amato  v.  Northern  Pac.  R. 
Co.  (C.  C.  1891)  46  Fed.  561,  judg- 
ment affirmed  Northern  Pac.  R.  Co.  v. 
Amato  (1892)  12  S.  Ct  740.  144  U.  S. 
465.  36  L.  Ed.  596. 

In  an  admiralty  case,  in  which  an  ap- 
peal to  a  circuit  court  was  taken  prior 
to  July  1,  1891,  its  decrees  are  review- 
able, under  section  1120,  post,  in  the 
circuit  court  of  appeals,  whose  juris- 
diction was  not  suspended  or  limited  in 
any  way  by  the  joint  resolution  of  the 
same  date,  which  merely  preserved  the 
right  of  the  circuit  courts  to  hear  ap- 
peals in  cases  then  pending,  and  in  pro- 
ceedings to  review  such  pending  cases 
taken  out  before  July  1,  1891.  Marine 
Railroad,  ShipbOilding  &  Coal  Co.  v. 
The  Mattano  (1892)  52  Fed.  876,  3  C. 
C.  A.  325. 

Purpose  of  establishment  of  Circuit 
Courts  of  Appeals.— The  object  of  the 
act  creating  the  Circuit  Courts  of  Ap- 
peals was  to  distribute  the  appellate 
jurisdiction  of  the  supreme  court  be- 
tween it  and  the  newly  created  circuit 
courts  of  appeal,  and  to  abolish  the 
appellate  jurisdiction  of  the  circuit 
courts.  American  Construction  Co.  v. 
Jacksonville,    T.    &    K.    W.    Ry.    Co. 

(1893)  13  Sup.  Ct  758,  763,  148  U.  S. 
872,  87  li.  Ed.  486;  U.  S.  v.  Dickinson 
(1909)  29  Sup.  Ct  485.  486,  213  U.  S. 
92,  53  li.  Ed.  711;  MacFadden  v.  U.  S. 
(1909)  29  Sup.  Ct  490,  213  U.  S.  288, 
53  L.  Ed.  801;  Heinze  v.  Butte  &  B. 
ConsoL  Min.  Co.  (1904)  129  Fed.  274, 


63  C.  C.  A.  388,  writ  of  certiorari  de- 
nied 24  Sup.  Ct  856,  194  U.  S.  632, . 
48  L.  Ed.  1159;  Pioneer  Fuel  Co.  v. 
McBrier  (1897)  84  Fed.  495,  497,  28 
C.  C.  A.  466.  This  jurisdiction  is  not 
impaired  by  the  bankruptcy  law.  Dodge 
V.  Norlin  (1904)  133  Fed.  363,  66  C. 
C.  A.  425.  The  act  does  not  create  a 
court  in  and  for  a  district,  but  one  in 
and  for  each  circuit  U.  S.  v.  Winston 
(1898)  18  Sup.  Ct  701,  170  U.  S.  522, 
42  L.  Ed.  1130. 

Powers  of  Circuit  Courts  of  Appeals 
in  general.— The  act  establishing  the 
Circuit  Courts  of  Appeals  deals  with 
general,  and  not  special,  jurisdiction. 
Reid  V.  U.  S.  (1909)  29  Sup.  Ct  171. 
172,  211  U.  S.  529,  53  L.  Ed.  313.  The 
circuit  court  of  appeals  is  an  appellate 
tribunal.  Whitney  v.  Dick  (1906)  26 
Sup.  Ct  584,  586,  202  U.  S.  132,  50  L. 
Ed.  963;  Keliher  v.  U.  S.  (1912)  193 
Fed.  8,  114  C.  C.  A.  128. 

The  silence  of  the  circuit  courts  of 
appeals  act  on  the  subject  of  habeas 
corpus  prevents  a  circuit  court  of  ap- 
peals from  issuing  a  writ  of  habeas 
corpus  as  an  original  and  independent 
proceeding.  Whitney  v.  Dick  (1906) 
26  Sup.  Ct  584,  202  U.  S.  132,  50  L. 
Ed.  963.  It  has  no  jurisdiction,  in  the 
absence  of  a  statute  expressly  author- 
izing it,  to  award  a  writ  of  habeas  cor- 
pus to  be  served  outside  of  the  circuit 
for  which  it  sits,  to  secure  the  release 
of  a  person  there  held  in  custody.  It 
is  not  authorized  to  award  such  writ  on 
the  ground  that  its  appellate  jurisdic- 
tion is  invoked  therein  to  revise  the 
decision  of  the  district  court  of  a  ter- 
ritory within  its  circuit  under  whose 
process  petitioner  was  confined,  as  its 
appellate  jurisdiction  over  territorial 
courts  is  limited  to  the  supreme  courts 
of  the  territories.  In  re  Boles  (1891) 
48  Fed.  75,  1  C.  C.  A.  48.  It  cannot 
issue  writs  of  certiorari  as  original 
process.  It  can  review  no  cause  ex- 
cept by  an  appeal  taken  or  a  writ  of 
error  sued  out  as  prescribed.  Travis 
County  V.  King  Iron  Bridge  &  Manu- 
facturing Co.  (1899)  92  Fed.  690.  34 
C.  C.  A.  620. 

Quorum.— The  court  is  legally  consti- 
tuted when  made  up  of  three  district 
judges  of  the  circuit  regularly  desig- 
nated by  particular  assignments  to  at- 
tend as  members  for  the  term.  Peters 
V.  Hanger  (1905)  136  Fed.  181.  69  C. 
C.  A.  197. 

Rehearing  on  death  of  Judge.— On  the 
death  of  one  of  the  judges  of  the  Cir- 
cuit Court  of  Appeals,  after  a  cause 
has  been  argued  and  submitted,  where 
the  remaining  judges  are  not  fully 
agreed  on  the  case,  a  rehearing  will  be 
granted  that  it  may  be  submitted  before 
a  full  bench.  James  v.  Clements 
(1914)  217  Fed.  51,  133  C.  C.  A.  170, 
granting  rehearing  (1914)  211  Fed. 
972,  128  C.  0.  A.  470. 

Compensation  of  district  attorney 
representing  the  government  In  the  Cir- 
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ouit  Court  of  Appeal8d— The  district  at-  is  a  prerequisite  to  the  recovery  of  ex- 

tomey  is  not  required  to  represent  the  tra  compensation  by  a  district  attorney 

government  in  the  circuit  court  of  ap-  for  representing  the  government  in  the 

peals,  and  when  designated  to  do  so  by  circuit  court  of  appeals.    U.  S.  v.  .Win- 

the  Attorney   General  in  a  particular  aton  (1898)  18  Sup.  Ct.  701,  702,  170 

case,  acts  as  special  counsel  and  is  en-  U.  S.  522,  42  L.  Ed.  1130. 
titled  to  extra  pay  therefor,  without  re-         Cited    without    dellnlte    application, 

gard  to  his  compensation  as  an  officer.  The  Beeche  Dene  (1893)  65  Fed.  526, 

The  certificate  of  the  Attorney  General  527,  5  O.  C.  A.  208.      ^ 

§  1109.  (Jud.  Code,  §  118,  as  amended.  Act  Jan.  13,  1912,  c.  9.)  ' 
Circuit  Judges. 
There  shall  be  in  the  second,  seventh,  and  eighth  circuits,  re- 
spectively, four  circuit  judges;  in  the  fourth  circuit,  two  circuit 
judges ;  and  in  each  of  the  other  circuits,  three  circuit  judges,  to 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate.  They  shall  be  entitled  to  receive  a  salary  at  the  rate 
of  seven  thousand  dollars  a  year  each,  payable  monthly.  Each 
circuit  judge  shall  reside  within  his  circuit.  The  circuit  judges  in 
each  circuit  shall  be  judges  of  the  circuit  court  of  appeals  in  that 
circuit,  and  it  shall  be  the  duty  of  each  circuit  judge  in  each  circuit 
to  sit  as  one  of  the  judges  of  the  circuit  court  of  appeals  in  that 
circuit  from  time  to  time  according  to  law :  Provided,  That  noth- 
ing in  this  section  shall  be  construed  to  prevent  any  circuit  judge 
holding  district  court  or  serving  in  the  commerce  court,  or  other- 
wise, as  provided  for  and  authorized  in  other  sections  of  this  Act. 

Act  Mnrch  3,  1911,  c.  231,  |  118,  36  Stat.  1131.  Act  Jan.  13,  1912.  c.  9. 
87  Stat  52. 

This  section,  as  enacted  in  the  Judicial  Code,  ended  with  the  provision  that 
"each  circuit  judge  shall  reside  within  his  circuit."  The  further  provisions 
were  added  by  amendment,  making  the  section  read  as  set  forth  here,  by  Act 
Jan.  13,  1912,  c  9,  cited  above. 

Five  additional  circuit  judges  were  authorized  to  constitute  the  Commerce 
Court,  and  from  time  to  time  to  be  assigned  to  serve  in  other  courts  as  well 
as  the  Commerce  Court,  by  provisions  of  the  act  creating  said  court,  Act  June 
18,  1910,  c.  309,  §  1,  36  Stat  539.  Said  provisions  and  others  of  that  act 
relating  to  the  Commerce  Court  were  incorporated  in  the  Judicial  Code,  in 
Chapter  9  thereof,  §§  200-214,  and  were  repealed  by  section  297  of  said  Code, 
post,  §  1274.  The  Commerce  Court  was  abolished  and  its  jurisdiction  was 
transferred  to  the  district  courts,  and  all  acts  or  parts  of  acts  in  so  far  as 
they  related  to  the  establishment  of  the  Commerce  Court  were  repealed,  by 
provisions  of  Act  Oct  22,  1913,  c.  32,  ante,  §  992.  But  by  further  provisions 
of  said  act,  also  set  forth  ante,  §  992,  nothing  therein  was  to  affect  the  tenure 
of  any  of  the  judges  then  acting  as  circuit  judges  by  appointment  under  the 
terms  of  said  Act  June  18,  1910,  c.  309,  and  they  were  to  continue  to  act 
under  assignment,  as  in  said  act  provided,  as  judges  of  the  district  courts  and 
circuit  courts  of  appeals;  and  on  the  death,  resignation,  or  removal  from  of- 
fice of  any  of  such  judges,  his  ofSce  was  abolished  and  no  successor  to  him 
should  be  appointed.  • 

The  provisions  in  said  Act  June  18,  1910,  c.  309,  §  1,  mentioned  above, 
relating  to  the  assignment  of  said  judges  to  serve  in  other  courts,  were  repeated 
in  substance  in  Judicial  Code,  §  201,  post,  §  1110. 

Ntvtea  of  Decisions 

Power  of  Judges.— See  Horn  v.  Pere      cuit  judge  and  that  of  the  circuit  jus- 
Marquette   R.   Co.    (C.   C.   1907)    151       tice  allotted  to  the  circuit 
Fed.  626,  as  to  the  power  of  a  cir- 

§  1110.  (Jud.  Code,  §  201.)  Additional  circuit  judges;  appoint- 
ment and  assignment. 
The  five  additional  circuit  judges  authorized  by  the  Act  to  cre- 
ate a  Commerce  Court,  and  for  other  purposes,  approved  June 
eighteenth,  nineteen  hundred  and  ten,  shall  hold  office  during  good 
behavior,  and  from  time  to  time  shall  be  designated  and  assigned  by 
the  Chief  Justice  of  the  United  States  for  service  in  the  district  court 
of  any  district,  or  the  circuit  court  of  appeals  for  any  circuit,  [or  in 
the  Commerce  Court,]  and  when  so  designated  and  assigned  for 
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service  in  a  district  court  or  circuit  court  of  appeals  shall  have  the 
powers  and  jurisdiction  in  this  Act  conferred  upon  a  circuit  judge 
in  his  circuit. 

Act  June  18,  1910,  c.  309,  §  1,  36  Stat.  539.  Act  March  3,  1911,  c.  231,  § 
201,  36  Stat.  1147. 

The  provisions  of  Act  June  18,  1910,  c.  309,  36  Stat.  539,  mentioned  in  this 
section,  authorizing  five  additional  circuit  judges,  and  other  provisions  of  said 
act  relating  to  the  Commerce  Court  created  by  said  act,  were  incorporated 
in  the  Judicial  Code,  in  chapter  9  thereof,  which  chapter  included  this  section, 
and  were  repealed  by  section  297  of  said  Code,  post,  §  1274, 

The  words  "Commerce  Court,"  inclosed  in  brackets  where  they  occur  for  the 
second  time  in  this  section,  were  superseded  by  the  abolition  of  the  Commerce 
Court  and  the  repeal  of  all  acts  and  parts  of  acts  in  so  far  as  they  related 
to  the  establishment  of  that  court,  by  provisions  of  Act  Oct.  22,  1913,  c. 
32,  ante,  §  992.  But  nothing  therein  was  to  affect  the  terms  of  any  of  such 
judges  then  acting  by  such  appointment  as  circuit  judges,  and  they  were  to 
continue  to  act  under  assignment,  as  provided,  as  judges  of  the  district  courts 
and  circuit  courts  of  appeals,  by  further  provisions  of  said  Act  Oct.  22,  1913, 
c.  32.  also  set  forth  ante,  §  992. 

Provisions  of  Jud.  Code,  §  205,  36  Stat.  1148.  that  if  at  any  time  the  busi- 
ness of  the  Commerce  Court  should  not  require  the  services  of  all  the  judges, 
the  Chief  Justice  might  terminate  the  assignment  of  any  of  the  judges  or 
temporarily  assign  him  for  service  in  any  district  court  or  circuit  court  of 
appeals,  were  also  superseded  by  (he  abolition  of  the  Commerce  Court,  as 
stated  above. 
See  notes  to  §  1109,  ante. 

§  1111.  (Jud.  Code,  §  119.)     Allotment  of  justices  to  the  circuits. 

The  Chief  Justice  and  associate  justices  of  the  Supreme  Court 
shall  be  allotted  among  the  circuits  by  an  order  of  the  court,  and 
a  new  allotment  shall  be  made  whenever  it  becomes  necessary  or 
convenient  by  reason  of  the  alteration  of  any  circuit,  or  of  the  new 
appointment  of  a  Chief  Justice  or  associate  justice,  or  otherwise.  If 
a  new  allotment  becomes  necessary  at  any  other  time  than  during  a 
term,  it  shall  be  made  by  the  Chief  Justice,  and  shall  be  binding  until 
the  next  term  and  until  a  new  allotment  by  the  court.  Whenever,  by 
reason  of  death  or  resignation,  no  justice  is  allotted  to  a  circuit,  the 
Chief  Justice  may,  until  a  justice  is  regularly  allotted  thereto,  tem- 
porarily assign  a  justice  of  another  circuit  to  such  circuit. 

R.  S.  §§  606,  6ia    Act  March  3,  1911.  c.  231,  §  119,  36  Stat.  1131. 

Notes  of  Deoislons 

Justiees  in  discharge  of  official  duty,  have  always  been  members  of  the  Oir- 

-^UBtices  are  in  discharge  of  oflScial  cult  Courts.     In  re  Neagle   (1890)   10 

duty  while  traveling  for  the  purpose  of  Sup.  Ct.  658,  135  U.  S.  1,  34  L.  Ed.  5& 

holding  court     Cunningham  v.  Neagle  They  do  not  require  distinct  commis- 

L^^L  V^  S^^lc^^  ^^'  ^^^'  ^^^  ^'  sions.    Stuart  v.  Laird  (1803)  1  Cranch, 

S.  1,  34  L.  Ed.  55.  299,  2  L.  Ed.  115. 

Allotment  of  Supreme  Court  Justices. 
— ^The  justices  of  the  Supreme  Court 

§  1112.  (Jud.  Code,  §  120.)  Chief  Justice  and  associate  justices  of 
Supreme  Court,  and  district  judges,  may  sit  in  circuit  court 
of  appeals. 

The  Chief  Justice  and  the  associate  justices  of  the  Supreme 
Court  assigned  to  each  circuit,  and  the  several  district  judges  with- 
in each  circuit,  shall  be  competent  to  sit  as  judges  of  the  circuit 
court  of  appeals  within  their  respective  circuits.  In  case  the  Chief 
Justice  or  an  associate  justice  of  the  Supreme  Court  shall  attend  at 
any  session  of  the  circuit  court  of  appeals,  he  shall  preside.  In  the 
absence  of  such  Chief  Justice,  or  associate  justice,  the  circuit  judges 
in  attendance  upon  the  court  shall  preside  in  the  order  of  the  seniority 
of  their  respective  commissions.  In  case  the  full  court  at  any  time 
shall  not  be  made  up  by  the  attendance  of  the  Chief  Justice  or  the  as- 
sociate justice,  and  the  circuit  judges,  one  or  more  district  judges 
within  the  circuit  shall  sit  in  the  court  according  to  such  order  or 
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provision  among  the  district  judges  as  either  by  general  or  particular 
assignment  shall  be  designated  by  the  court :  Provided,  That  no  judge 
before  whom  a  cause  or  question  may  have  b<een  tried  or  heard  in  a 
district  court,  or  existing  circuit  court,  shall  sit  on  the  trial  or  hearing 
of  such  cause  or  question  in  the  circuit  court  of  appeals. 

Act  March  3.  1801,  c.  617,  §  3,  26  Stat  827.    Act  March  3,  1911,  c.  231,  f 
120,  36  Stat  1132. 

Notes  of  Deoisioiui 


Construction  and  operation  in  g^ner- 
aid— The  term  "a  cause*'  in  the  proviso 
includes,  in  its  usual  and  natural  mean- 
ing, all  questions  that  have  arisen  or 
may  arise  in  it,  and  the  proviso  by  its 
language  and  its  purpose  is  not  re- 
stricted to  the  case  of  a  judge  sitting 
on  a  direct  appeal  from  his  own  de- 
cree on  a  whole  cause  or  a  single  ques- 
tion. Moran  v.  Dillingham  (1899)  19 
Sup.  Gt  620,  622,  174  U.  S.  153,  43 
L.  Ed.  930. 

Review  by  Judge  of  his  own  decision. 
—A  judge  who  has  once  heard  a  cause 
on  its  merits  in  the  court  of  first  in- 
stance is  disqualified  from  sitting  in 
the  circuit  court  of  appeals  on  the  hear- 
ing and  decision  of  any  question  in  the 
same  cause  which  iavolves,  in  any  de- 
gree, matter  on  which  he  had  occasion 
to  pass  in  the  lower  court,  if  not  from 
taking  part  in  the  hearing  and  decision 
of  any  question  in  such  cause.  Moran 
V.  Dillingham  (1899)  19  Sup.  Ct  620, 
174  U.  S.  153.  43  L.  Ed.  930.  A  dis- 
trict judge  who  denied  a  motion  to  re- 
mand to  the  state  court  is  disqualified 
to  sit  in  the  Circuit  Court  of  Appeals 
on  the  hearing  of  an  appeal  from  the 
final  decree  of  the  Circuit  Court  in 
such  case,  by  this  proviso.  Rexford  v. 
Brunswick-Balke-Collender  Co.  (1913) 
33  S.  Ct  515.  228  U.  S.  339,  57  L.  Ed. 
864,  reversing  judgment  (1910)  181 
Fed.  462,  104  C.  C.  A.  210.  The  re- 
quirements as  to  the  disqualification  of 
a  judge  made  by  this  proviso  applies  to 
a  judge  who  entered  a  pro  forma  de- 
cree to  enable  the  case  to  be  heard  for 
the  first  time  by  the  reviewing  court, 
acting  pro  hiec  vice  as  a  court  of  first 
iQStance.  William  Cramp  &  Sons  Ship 
&  Engine  Bldg.  Co.  v.  International 
Curtis  Marine  Turbine  Ck>.  (1913)  33 
S.  Ct  722,  228  U.  S.  645,  57  L.  Ed. 
1003,  reversing  decree  International 
Curtis  Marine  Turbine  Co.  v.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg. 
Co.  (1913)  202  Fed.  932,  121  C.  C.  A. 
290.  And  see  U.  S.  v.  Emholt  (1881) 
105  U.  S.  414,  415.  26  L.  Ed.  1077. 
holding  that  a  case  cannot  be  brought 
to  the  Supreme  Court  through  a  certifi- 
cate of  division  where  one  of  the  two 
judges  sitting  in  the  Circuit  Court  was 
the  district  judge  who  tried  the  case. 
And  see  Apple  ton  y.  Smith  (0.  C 
1870)  Fed.  Gas.  No.  498,  holding  that 
a  supreme  court  justice  sitting  in  the 
circuit  win  not  review  a  ruling  by  a 
district  judge  holding  a  circuit 

Waiver  of  disqualification  or  objeo- 
tionSd— Declaration  of  counsel  for  ap- 
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pellant  before  hearing  that  he  will  not 
insist  on  objection  to  removal  from  a 
state  court,  founded  on  the  time  when 
the  removal  petition  was  filed,  elim- 
inates that  question  from  the  case  so 
as  to  remove  disqualification  of  federal 
judge  who  had  denied  the  motion  to  re- 
mand to  sit  in  the  Circuit  Court  of  Ap- 
peals on  an  appeal  from  the  final  de- 
cree of  the  Circuit  Court,  which  would 
othervdse  result  under  this  section. 
Rexford  v.  Brunswick-Balke-CoUender 
Co.  (1913)  33  S.  Ct  515,  228  U.  S. 
339,  57  L.  Ed.  864,  reversing  judgment 
(1910)  181  Fed.  462,  104  C.  C.  A.  210. 
Consent  of  the  parties  cannot  qual- 
ify a  judge  who  disposed  of  a  case  in 
the  first  instance  to  sit  in  the  Circuit 
Court  of  Appeals,  contrary  to  this  pro- 
viso, to  review  his  own  action.  Wil- 
liam Cramp  &  Sons  Ship  &  Engine 
Bldg.  Co.  V.  International  Curtis  Ma- 
rine Turbine  Co.  (1913)  33  S.  Ct  722, 
228  U.  S.  645,  67  L.  Ed.  1003,  reversing 
decree  International  Curtis  Mariae 
Turbine  Co.  v.  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  (1913)  202 
Fed.  932,  121  C.  C.  A.  290. 

Remedy  by  certiorariw— Certiorari  will 
issue  from  the  Supreme  Court  to  a 
drcuit  court  of  appeals  where  the  judge 
who  heard  and  disposed  of  the  case  in 
the  first  instance  also  sat  in  the  cir- 
cuit court  of  appeals,  contrary  to  this 
section,  for  the  purpose  of  reviewing 
his  own  action.  But  the  Supreme 
Court  will  not  retain  the  cause  for  a 
hearing  on  the  merits,  but  will  at  once 
reverse  and  remand  the  case  to  the 
court  below,  so  that  it  may  be  heard  by 
a  competent  court  William  Cramp  & 
Sons  Ship  &  Engine  Bldg.  Co.  v.  In- 
ternational Curtis  Marine  Turbine  Co. 
(1913)  33  Sup.  Ct  722,  228  U.  a  645, 
57  L.  Ed.  1003.  See  Lutcher  &  M. 
Lumber  CJo.  v.  Knight  (1910)  30  Sup. 
Ct  505,  217  U.  S.  257,  54  L.  Ed.  757, 
holding  that  the  Supreme  Court  will 
remand  so  that  the  case  may  be  heard 
by  a  competent  court  But  see  Ameri- 
can Construction  Co.  v.  Jacksonville, 
T.  &  K  W.  Ry.  Co.  (1893)  13  Sup. 
Ct  758.  148  U.  S.  372,  37  L.  Ed.  486, 
holding  that  the  Supreme  CJourt  will 
issue  a  rule  to  show  cause  why  certi- 
orari should  not  issue,  and,  if  it  should 
be  determined  on  the  hearing  that  the 
judge  was  disqualified  and  that  the  de- 
cree was  void  the  writ  will  issue  to 
bring  up  and  quash  the  same. 

Judges  constituting  the  Circuit  Court 
of  AppealSd— Under  this  section  in  the 
absence  of  the  Chief  Justice  or  an  As- 
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flociate  Justice  of  the  Supreme  Court  regularly  designated  by  particular  as- 

or  of  a  Circuit  Judge,  such  court  is  signments   to   attend   as   members   for 

legally  constituted  where  made  up  by  the  term.    Peters  y.  Hanger  (1905)  139 

three   District   Judges   of   the   circuit,  Fed.  181,  69  C.  C.  A.  197. 

§  1113.  (Jud.  Code,  §  121.)     Justices  allotted  to  circuits,  how  des- 
ignated. 

The  words  "circuit  justice"  and  "justice  of  a  circuit,"  when  used 
in  this  title,  shall  be  understood  to  designate  the  justice  of  the 
Supreme  Court  who  is  allotted  to  any  circuit;  but  the  word 
"judge,"  when  applied  generally  to  any  circuit,  shall  be  understood 
to  include  such  justice. 

R.  S.  I  605.    Act  March  3,  1911,  c.  231,  §  121,  36  Stat.  1132. 
Notes  of  Deoisions 

Justices  allotted  to  clroults.^-See  S.  v.  Hudson  (D.  C.  1894)  65  Fed.  168, 
Hudson  V.  Parker  (1895)  15  Sup.  Ct  72,  holding  that  the  justice  of  the  su- 
450,  156  U.  S.  277,  39  L.  Ed.  424,  as  preme  court  allotted  to  a  circuit  is  the 
to  the  j;>ower  of  a  justice  not  allotted  only  justice  of  the  circuit  court  of  that 
to  any  particular  circuit     But  see  U.      circuit. 

§  1114.  (Jud.  Code,  §  122.)  Seals,  forms  of  process,  and  rules. 
•  ESch  of  said  circuit  courts  of  appeals  shall  prescribe  the  form 
and  style  of  its  seal,  and  the  form  of  writs  and  other  process  and 
procedure  as  may  be  conformable  to  the  exercise  of  its  jurisdic- 
tion; and  shall  have  power  to  establish  all  rules  and  regulations  for 
the  conduct  of  the  business  of  the  court  within  its  jurisdiction  as  con- 
ferred by  law. 

Act  March  3,  1891,  c.  517,  {  2.  26  Stat  826.  Act  March  3,  1911,  c  231,  | 
122,  36  Stat  1132. 

RULES  OF  CIRCUIT  COURTS  OP  APPEALS* 
With  Annotations  Abbanged  by  Subjegt-Matieb  at  End  of  Rules 

[The  roles  of  the  circuit  courts  of  appeals  as  originally  adopted  were  substan- 
tially the  same  in  the  different  circuits.  The  Third  Circuit,  on  January  31, 
1910,  the  Fourth  Circuit,  on  November  21, 1912,  the  Sixth  Circuit,  on  March  15, 
1913,  and  the  Eighth  Circuit,  on  March  30,  1911,  revised  the  rules  for  those 
circuits.  The  changes  made  by  these  revisions,  as  well  as  by  the  several  amend- 
ments in  each  of  the  circuits,  are  indicated  under  each  rule.] 

RULE  1 

EAll  eireults  except  the  Sixth  and  Seventh.] 

Name. — The  court  adopts  "United  States  Circuit  Court  of  Appeals 

for  the Circuif  as  the  title  of  the  court. 

In  the  circuits  in  which  there  has  been  a  general  revision  of  the  rules  the 
number  of  the  circuit  is  inserted  in  the  blank  space. 
In  the  Sixth  Circuit  a  similar  provision  was  embodied  in  Rule  2,  §  1. 
[Sixth  ClroiUt.] 

Definitions.— /n  these  rules  "counsel"  shall  include  attorneys,  so- 
licitors, proctors  and  advocates;  "appellant  shall  include,  also,  plain- 
tiff in  error,  petitioner  for  revietv  or  mandamus,  and  any  other  party 
seeking  review  in  this  court;  "appellee"  shall  include,  also,  defendant 
in  error  and  any  other  party  respondent  in  this  court, 

[Seventh  Clreult.] 

Name.— TA^  title  of  the  court  shall  be  "United  States  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit." 
As  amended  September,  1916. 

RULE  2 

[All  etremlts  exeept  the  Sixth  and  Seventh,] 

Seal. — The  seal  shall  contain  the  words  "United  States^'  on  the  up- 
per part  of  the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals" 

*The  rules  are  indexed  under  the  heading  "Rules  of  Court*'  in  the  general 
index  in  Volume  12. 
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on  the  lower  part  of  the  outer  edge,  running  from  left  to  right;  and 
the  words  '* Circuit^'  in  two  lines,  in  the  center,  with  a  dash  be- 
neath. 


[Slxtb  Cirontt.] 

Namb  and  Seal. — 1,  [Same  as  rule  1  in  other  circuits.] 
2,  [Same  as  rule  2  in  otfier  circuits.] 

[9e^entl&  Ciroutt.] 

Seal. — [Same  as  rule  2  in  other  circuits,  except  diagram  of  seal 
omitted.]  o 

In  the  circuits  in  which  there  has  been  a  general  revision  of  the  rales,  the 
number  of  the  circuit  was  inserted  in  the  blank  spaces. 

RULE  3 

[First  Circuit.] 

Tejrms  and  Sessions. — One  term  of  this  court  shall  he  held  annual- 
ly at  the  city  of  Boston  at  ten  o'clock  in  the  forenoon  on  the  first  Tues- 
day of  October,  Stated  sessions  thereof  shall  be  there  held  at  the  same 
hour  on  the  first  Tuesday  of  every  month,  and  may  be  adjourned  to 
such  times  and  places  as  the  court  may  from  time  to  time  designate. 
But,  unless  otherwise  ordered,  any  adjournment  shall  be  held  to  have 
been  made  to  the  first  day  of  the  next  stated  session. 

As  amended  September  15,  1892. 
[Second  Circuit.] 

Terms. — One  term  of  this  court  shall  be  held  annually  at  the  city 
of  New  York  on  the  first  Monday  of  October,  and  shall  be  adjourned 
to  such  times  and  places  as  the  court  may  from  time  to  time  designate. 

[Third  Circuit.] 

Terms. — 1.  The  terms  of  this  court  shall  commence  and  be  held  on 
the  first  Tuesday  of  March  and  the  first  Tuesday  of  October  in  each 
year,  at  the  city  of  Philadelphia. 

[Fourth  Circuit.] 

Terms. — 1.  There  shall  be  held  in  the  city  of  Richmond,  Virginia, 
three  regular  terms  of  this  court;  one  on  the  first  Tuesday  of  Febru- 
ary, one  on  the  first  Tuesday  of  May,  and  one  on  the  first  Tuesday  of 
November,  in  each  year. 

2.  Special  sessions  of  this  court  shall  be  held  in  Richmond,  Virginia, 
on  the  second  Tuesday  of  every  month  of  the  year,  except  in  those 
months  in  which  regular  terms  of  the  court  are  held.  During  said 
sessions  such  orders,  judgments  or  decrees  as  may  be  necessary  con- 
cerning pending  cases  may  be  considered  and  disposed  of,  opinions  in 
cases  theretofore  argued  may  be  filed  and  decrees  and  judgments  re- 
.  letting  thereto  entered,  mandates  issued,  and  any  such  further  action 
taken  as  is  authorized  by  the  statute  in  such  case  made  and  provided. 

S.  If  at  any  such  special  session  no  judge  shall  be  in  attendance,  the 
clerk  shall  adjourn  the  court  until  the  next  day,  or  to  such  time  as 
the  senior  Circuit  Judge  shall  direct,  and  then  in  case  no  direction  be 
made,  to  the  next  session  or  term  of  the  court. 

[Fifth  Circuit.] 

A  session  of  this  court  shall  be  held  annually  at  the  city  of  Atlanta, 
Georgia,  on  the  first  Monday  in  October;  at  the  city  of  Montgomery, 
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Alabama,  on  the  third  Monday  in  October;  at  the  city  of  Ft.  Worth, 
Texas,  on  the  first  Monday  in  November;  at  the  city  of  New  Orleans, 
Louisiana,  on  the  third  Monday  in  November,  and  shall  be  adjourned 
to  such  other  time  and  places  as  the  court  may  from  time  to  time  order 
and  designate. 

As  amended  January  12,  1905. 
IStxtb  Circuit.] 

Terms. — One  term  of  this  court  shall  be  held  annually  on  the  Tues- 
day after  the  first  Monday  of  October,  and  adjourned  sessions  on  the 
Tuesday  after  the  first  Monday  of  each  other  month  in  the  year,  except 
August  and  September,  At  the  July  session,  no  causes  will  be  heard, 
except  upon  the  special  order  of  the  court. 

All  sessions  shall  be  held  at  Cincinnati,  unless  otherwise  specially 
ordered  by  the  court. 

[SeT'ent^  Ctroult.] 

Terms. — A  term  of  this  court  shall  be  held  annually  at  the  city  of 
Chicago  on  the  first  Tuesday  in  October,  and  continue  until  the  first 
Tuesday  in  October  of  the  succeeding  year.  Every  term  shall  be  ad- 
journed to  such  times  and  places  as  the  court  may  from  time  to  time 
designate.  Unless  otherwise  specially  ordered,  the  court  will  hold  at 
Chicago  three  sessions  for  the  hearing  of  causes  during  each  term,  be- 
ginning on  the  first  Tuesdays  in  October,  and  January,  respectively, 
and  the  second  Tuesday  in  April. 

As  amended  1916. 
[Elffhth  Circuit.] 

Terms. — 1.  Three  terms  of  this  court  will  be  held  annually,  one  at 
the  city  of  St.  Paul  on  the  first  Monday  of  May,  one  at  the  city  of 
Denver  on  the  first  Monday  of  September  and  one  at  the  city  of  St, 
Louis  on  the  first  Monday  of  December. 

2.  Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska, 
Iowa,  Kansas,  Missouri,  Arkansas  and  Oklahoma  in  zvhich  transcripts 
to  be  printed  under  the  supervision  of  the  clerk  of  this  court  are 
filed,  or  transcripts  printed  before  certification  by  the  clerk  of  the 
lower  court  and  proof  by  affidavit  or  admission  that  three  copies  of 
the  printed  transcripts  have  been  served  on  the  defendants  in  error 
or  appellees,  or  their  counsel,  are  filed  on  or  before  the  1st  day  of 
April,  and  cases  from  Colorado,  Utah,  Wyoming  and  New  Mexico  in 
zvhich  transcripts  to  be  printed  under  the  supervision  of  the  clerk  of 
this  court  are  filed,  or  transcripts  printed  before  certHicatton  by  the 
clerk  of  the  lower  court  and  proof  by  affidavit  or  admission  that  three 
copies  of  the  printed  transcripts  have  been  served  on  the  defendants 
in  error  or  appellees,  or  their  counsel,  and  stipulations  of  the  parties 
for  their  hearing  at  the  May  term  in  St.  Paul  are  filed  on  or  before 
the  1st  day  of  April,  and  those  only,  will  be  heard  at  the  succeeding 
May  term  of  the  court  in  St.  Paul. 

3.  Cases  from  Colorado,  Wyoming,  Utah  and  New  Mexico  in  which 
transcripts  to  be  printed  under  the  supervision  of  the  clerk  of  this 
court  are  filed,  or  transcripts  printed  before  certification  by  the  clerk 
of  the  lower  court  and  proof  by  affidavit  or  admission  that  three 
copies  of  the  printed  transcripts  have  been  served  on  the  defendants 
in  error  or  appellees,  or  their  counsel,  are  filed  on  or  before  the  1st 
day  of  July  and  cases  from  the  remainder  of  the  circuit  in  which 
transcripts  to  be  printed  under  the  supervision  of  the  clerk  of  this 
court  are  filed,  or  transcripts  printed  before  certification  by  the  clerk 
of  the  lower  court  and  proof  by  affidavit  or  admission  that  three 
copies  of  the  printed  transcripts  have  been  served  on  the  defendants 
in  error  or  appellees,  or  their  counsel,  and  stipulations  of  the  parties 
for  their  hearing  at  the  September  term  in  Denver  are  filed  on  or  be- 
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fare  the  1st  day  of  July,  and  those  only,  will  be  heard  at  the  succeed- 
ing September  term  in  Denver. 

Ih  Cases  from  Minnesota,  North  Dakota,  South  Dakota,  Nebraska, 
loiva,  Kansas,  Missouri,  Arkansas  and  Oklahoma  in  which  transcripts 
to  be  printed  under  the  supervision  of  the  clerk  of  this  court  are 
filed,  or  transcripts  printed  before  certification  by  the  clerk  of  the 
lower  court  and  proof  by  affidavit  or  admission  that  three  copies  of 
the  printed  transcripts  have  been  served  on  the  defendatits  in  error 
or  appellees,  or  their  counsel,  are  filed  on  or  before  the  1st  day  of 
October,  and  cases  from  Colorado,  Wyoming,  Utah  and  New  Mexico 
in  which  transcripts  to  be  printed  under  the  supervision  of  the  clerk 
of  this  court  are  filed,  or  transcripts  printed  before  certification  by 
the  clerk  of  the  lower  court  and  proof  by  affidavit  or  admission  that 
three  copies  of  the  printed  transcripts  have  been  served  on  the  de- 
fendants in  error  or  appellees,  or  their  counsel,  and  stipulations  of 
the  parties  for  their  hearing  at  the  December  term  in  St.  Louis  are 
filed  on  or  before  the  1st  day  of  October,  and  those  only,  will  be  heard 
at  the  succeeding  December  term  in  St.  Louis. 

6.  These  terms  of  the  court  may  be  adjourned  to  such  times  and 
places  as  the  court  may  from  time  to  time  designate. 

Terms. — One  term  of  this  court  shall  be  held  annually  at  the  city 
of  San  Francisco  on  the  first  Monday  of  October,  and  shall  be  ad- 
journed  to  such  times  and  places  as  the  court  may  from  time  to  time 
designate. 

To  which  was  added  the  following  note:   See,  also,  rule  30. 

RULE  4 

CFifth  and  Bi«l&tli  Circnits.l 

Quorum. — 1.  If  at  any  term  a  quorum  does  not  attend  on  any  day 
appointed  for  holding  it,  any  judge  who  does  attend  may  adjourn  the 
court  from  time  to  time,  or,  in  the  absence  of  any  judge,  the  clerk  may 
adjourn  the  court  from  day  to  day.  If,  during  a  term,  after  a  quorum 
has  assembled,  less  than  that  number  attend  on  any  day,  any  judge 
attending  may  adjourn  the  court  from  day  to  day  until  there  is  a  quor^ 
urn,  or  may  adjourn  without  day. 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may 
make  all  necessary  orders  touching  any  suit,  proceeding,  or  process, 
depending  in  or  returned  to  the  court,  preparatory  to  hearing,  trial, 
or  decision  thereof. 

[First  Circuit.] 

Quorum. — 1.  In  the  absence  of  a  quorum  on  any  day  appointed  for 
holding  a  term,  or  on  any  day  to  which  the  court  is  adjourned,  any 
judge  who  attends  shall  adjourn  the  court  from  day  to  day;  or,  if  no 
judge  is  present,  the  clerk  shall  so  adjourn;  and,  in  the  absence  of 
all  the  judges  and  the  clerk,  the  marshal  or  his  deputy  shall  so  ad- 
journ. But  the  court  may,  from  time  to  time,  as  provided  in  rule  3, 
enter  orders  directing  an  adjournment,  or  adjournments,  for  longer 
periods  than  from  day  to  day,  or  sine  die. 

i.  [Same  as  section  2,  above.] 
As  amended  October  4,  1898. 
[Second  Circuit.] 

Quorum. — [Same  as  for  the  Fifth  Circuit,  except  that  the  word 
"time"  is  substituted  for  the  word  "term"  in  the  first  clause  thereof.] 

[Third  Circait.] 

Quorum. — [Same  as  for  the  Fifth  Circuit,  with  the  addition  of 
the  clause,  "and,  in  the  absence  of  all  the  judges,  the  clerk  may  ad- 
journ the  court  from  day  to  day,"  at  the  end  of  section  1.] 
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IFourtli  Cireuit.J 

Quorum. — [Same  as  for  the  Fifth  Circuit,  with  the  addition  of 
the  clause,  "or  from  place  to  place,"  after  the  provision  for  adjourn- 
ment from  time  to  time.] 

[Slxt^  Circuit.]  f 

Quorum. — [Same  as  section  1  for  the  Fifth  Circuit,  with  the  ad- 
dition of  the  clause,  "or,  in  the  absence  of  any  judge,  the  clerk  may 
adjourn  the  court  for  successive  intervals  of  one  week  until  a  judge 
attends,"  at  the  end  of  such  section.  There  is  no  section  2,  nor  provi- 
sion similar  thereto.] 

[fteT'entli  Circuit.] 

Quorum. — [Same  as  for  the  Fifth  Circuit,  with  the  addition  of 
the  words  "or  session"  after  the  words  "If  at  any  term,"  and  again 
after  the  words  "If  during  a  term,"  in  section  1.] 

[Iflnth  Circuit.] 

Quorum. — [Same  as  for  the  Fifth  Circuit,  with  the  addition  of 
the  words  "or  session"  after  the  words  "If  at  any  term,"  in  section  1.] 

RULE  5 

[First,  Second  and  ESld&tli  Circuits.] 

CiyERK. — 1.  The  clerk's  office  shall  be  kept  at  the  place  designated 
in  the  act  creating  the  court  at  zMch  a  term  shall  he  held  anntially. 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counselor,  in 
this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take 
an  oath  in  the  form  prescribed  by  section  79^  of  the  Revised^  Statutes 
[post,  §  1321],  and  shall  give  bond  in  a  sum  to  be  fixed,  and  with 
sureties  to  be  approved,  by  the  court,  faithfully  to  discharge  the  duties 
of  his  office,  and  seasonably  to  record  the  decrees,  judgments,  and 
determinations  of  the  court,  A  copy  of  such  bond  shall  be  entered 
on  the  journal  of  the  court,  and  the  bond  shall  be  deposited  for  safe- 
keeping as  the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court-room  or  from  the  office  without  an  order  from  the  court. 

[Third  And  Fourth  Circuits.] 

Clerk. — [Same  as  above,  except  that  they  provided  that  the  clerk's 
office  should  be  kept  at  Philadelphia,  and  at  Richmond,  Virginia,  re- 
spectively.] 

[Fifth  Circuit.] 

Clerk. — [Same  as  for  the  First  Circuit,  except  that  it  required  the 
clerk's  office  to  be  kept  in  New  Orleans,  and  fixed  the  amount  of  the 
bond  at  the  sum  of  $10,000.] 

[Sixth  Circuit.] 

Clerk. — 1.  The  clerk's  office  shall  be  kept  at  Cincinnati. 

2.  [Same  as  section  2  for  the  First  Circuit,  except  that  it  omits  the 
last  clause  thereof,  beginning  with  the  words  "while  ht  shall  con- 
tinue."] 

3.  [Same  as  section  3  for  the  First  Circuit.] 

i.  [Same  as  section  4  for  the  First  Circuit,  with  the  addition  of 
the  clause,  "or  a  judge  thereof,"  at  the  end  of  the  section.] 

[Seventh  Circuit.] 

Clerk. — 1.  The  clerk's  office  shall  be  kept  in  Chicago. 

2.  [Same  as  section  2  for  the  First  Circuit,  except  that  it  omits  the 
last  clause  thereof,  beginning  with  the  words  "while  he  shall  con- 
tinue."] 

S  and  ^.  [Same  as  sections  3  and  4  for  the  First  Circuit.] 

5.  All  fees  collected  by  the  clerk  which  are  not  properly  taxable  as 
costs  in  any  case  and  which  are  not  by  law  required  to  be  by  him  de- 
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posited  in  the  treasury  of  the  United  States,  shall  constitute  a  fund  to 
be  expended  by  the  clerk  under  the  direction  of  the  court  in  the  pur- 
chase  of  law  boo^ss  for  the  library  of  the  court, 

6,  The  clerk  shall  keep  an  accurate  and  itemized  account  of  ail  mon- 
eys receded  by  him  officially,  including  costs  and  fees  in  cases  in  the 
court  and  fees  and  moneys  collected  on  any  account  whatever,  and  shall 
deposit  the  same  as  received  daily  to  his  credit  as  clerk  and  separately 
from  all  individual  accounts  in  a  national  bank  desigfmted  by  the 
senior  judge;  and  at  the  end  of  each  month  and  whenever  required 
by  the  court  or  senior  judge  shall  submit  to  the  senior  judge  a  detailed 
report  showing  by  items  all  moneys  received  and  all  paid  iout  during 
the  month  and  the  total  balances  on  hand  from  each  and  all  sources  of 
receipt.  Bach  report  shall  be  accompanied  by  a  statement  pver  the  sig- 
nature of  the  cashier  or  other  officer  of  the  bank  in  which  the  deposit 
is  kept  of  the  amount  in  the  bank  to  the  credit  of  the  clerk  at  the  close 
of  the  last  day  included  in  the  report. 

CNlntli  Clroult.] 

Ci^ERK. — 1,  The  clerk* s  office  shall  be  kept  at  San  Francisco,  Califor- 
nia, 
2  and  3,     [Same  as  sections  2  and  3  for  the  First  Circuit.] 
4.  [Same  as  section  4  for  the  First  Circuit,  with  the  addition  of  the 
clause,  "except  as  provided  in  Rule  23.] 

RULE  6 

[Tl&ird,  Fourtli,  Flftl&  and  Niutb  Circuits.] 

Marshai.,  Crier  and  Other  Officers. — The  marshal  and  crier 
shall  be  in  attendance  during  the  sessions  of  the  court,  with  such  num- 
ber of  bailiffs  and  messengers  as  the  court  may,  from  time  tp  time, 
order. 

[First  Circuit.] 

Marshai.  and  Other  Officers. — [Same  as  for  the  Third  Circuit, 
except  that  it  omits  the  words  "and  crier"  after  the  words  "The  mar- 
shal."] 

As  amended  September  15,  1892. 
[Second  Circuit.] 

Marshai.,  Crier,  and  Other  Officers. — 1.  Every  marshal  and 
deputy-marshal  shall,  before  he  enters  on  the  duties  of  his  appoint- 
ment, take  an  oath  in  the  form  prescribed  by  section  782  of  the  Re- 
vised Statutes  [post,  §  1305],  and  the  marshal  shall,  before  he  enters 
on  the  duties  of  his  oMce,  give  bond  in  a  sum  to  be  fixed,  and  with 
sureties  to  be  approved,  by  tlve  court,  for  the  faithful  perfprmance 
of  said  duties  by  himself  and  his  deputies.  Said  bond  shall  be  filed  and 
recorded  in  the  office  of  the  clerk  of  the  court. 

2,  [Same  as  Rule  6  for  the  Third  Circuit.] 

[Sixth  Circuit.] 

Marshal,  Crier  and  Other  Officers. — 1.  The  crier  and  bailiffs 
of  the  District  Court  of  any  district  where  this  court  may  be  in  session, 
are  hereby  authorized  tp  act  also  during  such  session  as  crier  and 
bailiffs  of  this  court. 

2.  A  crier  or  bailiff  specially  appointed  for  this  court  shall,  before 
he  enters  pn  his  duties,  take  an  oath  in  the  form  prescribed  by  section 
782  of  the  Revised  Statutes. 

3.  [Same  as  Rule  6  for  the  Third  Circuit] 

[Se^entli  Circuit.] 

Marshai.,  Crier,  and  Other  Officers. — 1,  The  crier  and  bailiffs 
of  the  court,  before  entering  upon  their  duties,  shall  take  an  oath  in 
the  form  pirescribed  by  section  782  of  the  Revised  Statutes  [post,  § 
1305.] 

2,   [Same  as  Rule  6  for  the  Third  Circuit] 
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[B:i«l&t]&  dreult.] 

Marshal,  Crier,  and  Other  Oi^ficers. — 1.  [Same  as  Rule  6  for 
the  Third  Circuit,  with  the  addition  of  the  clause,  "of  the  district  in 
which  a  term  or  session  of  the  court  is  held,"  after  the  words  "The 
marshal."] 

RULE  7 

CFint  •Cireult.] 

Attorneys  and  Counselors. — All  attorneys  and  counselors  ad- 
mitted to  practice  in  the  supreme  court  of  the  United  States,  or  in  any 
circuit  court  of  the  United  States,  shall  become  attorneys  and  coun- 
selors in  this  court  on  taking  an  oath  or  affirmation  in  the  form  pre- 
scribed by  rule  2  of  the  supreme  court  of  the  United  States  [see  notes 
following  section  1232,  post],  and  on  subscribing  the  roll;  but  no  fee 
shall  be  charged  therefor, 

[Second  Circiilt.l 

Attorneys  and  Counsellors. — [Same  as  for  the  First  Circuit, 
with  the  insertion  of  the  words  "or  district"  after  the  word  "circuit."] 

[Tl&trd  Clreutt.! 

Attorneys  and  Counsellors. — 1.  [Same  as  for  First  Circuit,  ex- 
cept that  it  substitutes  District  Court  for  Circuit  Court  and  adds  at  the 
end  the  following  clause:  "And  all  attorneys  and  counsellors  of  the 
District  Courts  of  the  United  States  for  the  Third  Circuit,  shall  be  at- 
torneys and  counsellors  of  this  court  without  taking  any  further  oath."] 

[Pourtli  Ctreuit.] 

Attorneys  and  Counsellors. — [Same  as  for  the  First  Circuit, 
except  that  it  substitutes  District  Court  for  Circuit  Court,  and  in  lieu 
of  the  clause  that  no  fee  shall  be  charged  inserts :  "And  paying  to 
the  clerk  a  fee  of  $5.  The  monies  received  by  the  clerk  under  this 
rule  shall  be  accounted  for  to  the  court,  and  be  expended  under  its  di- 
rection for  the  purchase  of  law  books  for  the  court  library."] 

[Fift^  Clrontt.] 

Attorneys  and  Counselors. — Ail  attorneys  and  counselors  ad- 
mitted to  practice  in  the  Supreme  Court  of  the  United  States,  or  any 
Circuit  Court  of  the  United  States,  upon  filing  certificate  of  such  ad- 
mission with  the  clerk  of  this  court,  and  upon  taking  an  oath  or  af^ 
firmation  in  the  following  form,  viz. : 

"I, ,  do  solemnly  swear  (or  affirm)  that  I  will  demean  myself 

as  an  attorney  and  counselor  of  this  court  uprightly,  and  according  to 
law,  and  that  I  will  support  the  Constitution  of  the  United  States" 
— (a  copy  of  which  shall  be  filed  with  the  clerk),  shall  become  attor- 
neys and  counselors  of  this  court;  provided,  hozuever,  that  any  attor- 
ney or  counselor  eligible  to  admission  as  an  attorftey  and  counselor  of 
this  court  may  be  admitted  to  practice,  on  motion  in  open  court,  upon 
taking  the  oath  or  affirmation  as  prescribed,  and  subscribing  the  roll. 

On  each  admission  the  clerk  will  collect  ten  dollars  ($10,00)  to  be 
applied  to  the  purchase  of  law  books  for  the  use  of  the  court  and  bar, 

[As  amended  December  18,  1900.] 
[Slxtli  Circuit.] 

Attorneys  and  Counselors. — An  attorney  and  counselor  admit- 
ted to  practice  and  in  good  standing  in  the  Supreme  Court  or  in  a 
District  Court  of  the  United  States,  or  in  the  court  of  last  resort  in 
the  state  of  his  residence,  may  become  attorney  and  counselor  in  this 
court  on  taking  an  oath  or  affirmation  as  prescribed  by  rule  2  of  the  Su^ 
preme  Court  of  the  United  States  [see  notes  following  section  1232, 
post],  and  upon  subscribing  the  roll.  On  each  admission  the  clerk  will 
collect  ten  dollars  ($10.00)  to  be  applied  to  the  purchctse,  repair  and  re- 
binding  of^  law  books  for  the  use  of  the  court  and  bar.  Every  person 
taking  the  oath  and  paying  such  sum  shall  be  entitled  to  a  certificate 
of  his  admission,  signed  by  the  clerk. 
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[Seventli  Clrcult.l 

Attorneys  and  Couns^i^ors. — [Same  as  for  the  First  Circuit,  ex- 
cept that  it  has  the  clause,  "or  in  the  supreme  court  of  a  state  in  this 
circuit,"  after  the  words  "circuit  court  of  the  United  States,"  and 
omits  the  clause,  "but  no  fee  shall  be  charged  therefor."] 

[Biarlitli  Ctreuit.] 

Attorneys  and  Counsellors. — 1.  All  attorneys  and  counsellors, 
admitted  to  practice  in  the  Supreme  Court  of  the  United  States  or  in 
any  Circuit  Court  or  District  Court  of  the  United  States,  or  in  the  Su- 
preme Court  of  any  state  in  this  circuit,  may,  upon  motion  of  some 
member  of  the  bar  of  this  court,  be  admitted  as  attorneys  and  coun- 
sellors in  this  court  on  taking  an  oath  or  affirmation  in  the  form  pre- 
scribed by  rule  2  of  the  Supreme  Court  of  the  United  States  [see  notes 
following  section  1232,  post] ,  and  on  subscribing  the  roll;  but  no  fee 
shall  be  charged  therefor. 

S.  And  any  attorney  and  counsellor*  admitted  to  practice  in  the  Su- 
preme Court  of  the  United  States  or  in  the  Supreme  Court  of  anyi 
state  or  in  the  District  or  Circuit  Courts  of  the  United  States  for  this 
circuit,  may  be  admitted  by  order  of  this  court  to  practice  and  may 
be  enrolled  as  an  attorney  and  counsellor  of  this  court,  thirty  days 
after  he  furnishes  to  the  clerk  of  this  court  a  certificate  of  a  clerk  or 
judge  of  any  one  of  the  courts  named  that  the  applicant  is  an  attorney 
of  any  one  of  said  courts;  and  upon  subscribing  and  forwarding  t& 
the  clerk  the  following  oath:  "I  do  solemnly  swear  (or  affirm)  that  I 
will  demean  myself  as  an  attorney  and  counsellor  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  uprightly  and  according  to  law; 
and  that  I  will  support  the  Constitution  of  the  United  States.  So  help 
me  God." 

[Nintli  Circuit.] 

Attorneys  and  Counselors. — All  attorneys  admitted  to  practice 
in  the  Supreme  Court  of  the  United  States,  or  in  any  District  Court 
of  the  Ninth  Circuit,  shall  be  deemed  attorneys  of  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit;  but  such  attorneys,  on  or  before 
their  first  appearance  in  open  court,  in  said  court,  shall  take  an  oath 
or  affirmation,  in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court 
of  the  United  States  [see  notes  following  section  1232,  post]  and  sub- 
scribe the  Roll  of  Attorneys.  All  other  persons  who  have  been  admit- 
ted to  pra/:tice  in  the  highest  court  of  any  State  or  Territory,  upon 
presenting  satisfactory  evidence  of  good  moral  character  and  fair  pro- 
fessional standing,  may  be  admitted  to  practice  in  said  court,  upon 
taking  the  oath  so  prescribed,  and  subscribing  the  Roll  of  Attorneys, 

To  which  was  added  the  following  note:  Appearance  cannot  be  entered  un- 
less counsel  is  a  member  of  the  bar  of  this  court,  or  of  the  supreme  court  of 
the  United  States,  or  of  a  district  court  within  the  ninth  circuit.  Briefs  signed 
by  counsel  who  are  not  members  of  the  bar  of  this  court  or  fully  qualified  under 
the  proyisions  of  this  rule  will  not  be  considered  by  the  court 

RULE  8 

[All  elrcutts  except  tbe  Slxtb  and  Seventli.] 

Practice. — The  practice  shall  be  the  same  (w  in  the  supreme  court 
of  the  United  States,  c^  far  as  the  same  shall  be  applicable. 

[Sixth  Ctrenlt.] 

Practice  and  Process. — 1.  [Same  as  Rule  8  in  the  other  circuits.] 
2.  [Same  as  Rule  9  in  the  other  circuits.] 

[Seventli  Ctreuit.] 

Practice. — The  practice,  so  far  as  may  be,  shall  be  the  same  as  in 
the  Supreme  Court  of  the  United  States. 
As  amended  September,  1916. 
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I 

RULE  9 

j  [All  oirevitii  ezeept  tbe  Sixtb.] 

Process. — AH  process  of  this  court  shall  be  in  the  name  of  the 
president  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  supreme  court. 

In  the  Sixth  Circuit  a  provision  Identical  with  this  rule  was  embodied  in 
Rule  8,  §  2. 
[Slxtli  Clrevlt.1 

Service  of  Papers. — 1.  Cojfies  of  all  papers  or  proceedings  filed 
by  any  party  in  any  cause  shall,  at  or  before  the  time  of  filing,  be  served 
upon  counsel  representing  each  adverse  interest,  and  proof  or  ac- 
knowledgment of  such  service  shall  be  endorsed  upon  each  paper 
filed.  The  clerk  may  insist  upon  such  proof  as  a  prerequisite  to  filing, 
or  may  file  and  require  the  prompt  furnishing  of  such  proof,  (W  he 
may  in  each  case  think  proper, 

2.  Service  may  be  personal  or  by  mail.  If  personal,  it  shall  con- 
sist of  delivery  at  his  office  to  counsel  or  to  a  clerk  therein.  If  by  mail, 
it  shall  consist  in  depositing  the  same  in  the  post-office  with  postage 
paid,  addressed  to  the  counsel  at  his  post-office  address,  which  address 
shall  include  his  street  and  number,  unless  the  same  are  unknown. 
Bach  proof  of  service  shall  show  a  full  compliance  with  this  rule, 

RULE  10 

[First,  Flftb,  Blflrlitliy  and  IVlntli  Circuits.] 

Bill  of  Exceptions. — The  judges  of  the  circuit  and  district  courts 
shall  not  allow  any  bill  of  exceptions  ivhich  shall  contain  the  cliarge 
of  the  court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  whole  of  such  charge.  But  the  party  except- 
ing shall  be  required  to  state  distinctly  the  several  matters  of  law  in 
such  charge  to  which  he  excepts;  and  those  matters  of  law,  and  those 
only,  shall  be  inserted  in  the  bill  of  exceptions,  and  alloived  by  the 
court. 

[Second  Glrcnlt.] 

Bill  of  Exceptions. — The  judges  of  the  district  courts  shall  not 
allow  any  bill  of  exceptions  unless  the  same  contain  the  whole  charge 
of  the  court  to  the  jury.  No  general  exception  to  the  whole  of  such 
charge  shall  be  allowed,  but  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to  which  he 
excepts. 

[Tblrd  Circuit.] 

Bill  of  Exceptions. — 1.  The  judges  of  the  District  Courts  shall 
not  allow  any  general  exception  to  the  whole  of  the  charge  to  the 
jury  in  a  civil  or  a  criminal  trial  at  common  law,  nor  shall  a  series 
of  exceptions  be  allowed  zvhich  produces  the  same  result.  But  the 
party  excepting  shall  state  distinctly  and  separately  the  several  mat- 
ters in  such  charge  to  which  he  excepts,  and  only  such  matters  shall 
be  included  in  the  bill  of  exceptions  and  allowed  by  the  court.  Ex- 
ceptions to  the  charge  or  to  the  judge's  action  upon  the  requests  for 
instruction  shall  be  taken  immediately  on  the  conclusion  of  the  charge 
before  the  jury  retire,  shall  be  specified  in  writing  or  dictated  to  the 
stenographer,  and  shall  be  specific  and  not  general. 

2.  Exceptions  to  the  admission  or  rejection  of  evidence  shall  be  spe- 
cific and  not  general,  and  the  bill  of  exceptions  to  such  admission  or 
rejection  shall  contain  only  so  much  of  the  evidence  admitted  or  offered 
and  rejected  as  is  necessary  for  the  presentation  and  decision  of  the 
questions  saved  for  review.  Unless  there  be  saved  a  question  which 
requires  the  consideration  of  all  the  evidence,  a  bill  of  exceptions  con- 
taining all  of  it  shall  not  be  allowed. 
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[Seventli  Clrciitt.l 

Attorneys  and  Counselors. — [Same  as  for  the  First  Circuit,  ex- 
cept that  it  has  the  clause,  "or  in  the  supreme  court  of  a  state  in  this 
circuit,"  after  the  words  "circuit  court  of  the  United  States,"  and 
omits  the  clause,  "but  no  fee  shall  be  charged  therefor."] 

[Biarhtli  Gireuit.] 

Attorneys  and  Counsellors. — 1.  All  attorneys  and  counsellors, 
admitted  to  practice  in  the  Siiprente  Court  of  the  United  States  or  in 
any  Circuit  Court  or  District  Court  of  the  United  States,  or  in  the  Su- 
preme Court  of  any  state  in  this  circuit,  may,  upon  motion  of  some 
member  of  the  bar  of  this  court,  be  admitted  ay  attorneys  and  coun^ 
sellors  in  this  court  on  taking  an  oath  or  affirmation  in  the  form  pre- 
scribed by  rule  2  of  the  Supreme  Court  of  the  United  States  [see  notes 
following  section  1232,  post],  and  on  subscribing  the  roll;  but  no  fee 
shall  be  charged  therefor. 

2.  And  any  attorney  and  counsellor*  admitted  to  practice  in  the  Su- 
preme Court  of  the  United  States  or  in  the  Supreme  Court  of  anjij 
state  or  in  the  District  or  Circuit  Courts  of  the  United  States  for  this 
circuit,  may  be  admitted  by  order  of  this  court  to  practice  and  may 
be  enrolled  as  an  attorney  and  counsellor  of  this  court,  thirty  days 
after  he  furnishes  to  the  clerk  of  this  court  a  certificate  of  a  clerk  or 
judge  of  any  one  of  the  courts  named  that  the  applicant  is  an  attorney 
of  any  one  of  said  courts;  and  upon  subscribing  and  forwarding  tc^ 
the  clerk  the  following  oath:  "I  do  solemnly  swear  (or  affirm)  that  I 
will  demean  myself  as  an  attorney  and  counsellor  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  uprightly  and  according  to  taw; 
and  that  I  will  support  the  Constitution  of  the  United  States.  So  help 
me  God." 

[Ninth  Clronlt.] 

Attorneys  and  Counselors. — All  attorneys  admitted  to  practice 
in  the  Supreme  Court  of  the  United  States,  or  in  any  District  Court 
of  the  Ninth  Circuit,  shall  be  deemed  attorneys  of  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit;  but  such  attorneys,  on  or  before 
their  first  appearance  in  open  court,  in  said  court,  shall  take  an  oath 
or  affirmation,  in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court 
of  the  United  States  [see  notes  following  section  1232,  post]  and  sub- 
scribe the  Roll  of  Attorneys,  All  other  persons  who  have  been  admit- 
ted to  practice  in  the  highest  court  of  any  State  or  Territory,  upon 
presenting  satisfactory  evidence  of  good  moral  character  and  fair  pro- 
fessional standing,  may  be  admitted  to  practice  in  said  court,  upon 
taking  the  oath  so  prescribed,  and  subscribing  the  Roll  of  Attorneys. 

To  which  was  added  the  following  note:  Appearance  cannot  be  entered  un- 
less counsel  is  a  member  of  the  bar  of  this  court,  or  of  the  supreme  court  of 
the  United  States,  or  of  a  district  court  within  the  ninth  circuit.  Briefs  signed 
by  counsel  who  are  not  members  of  the  bar  of  this  court  or  fully  qualified  under 
the  provisions  of  this  rule  will  not  be  considered  by  the  court. 

RULE  8 

[All  elrcults  except  tlie  Sixth  and  Seventli.1 

Practice. — The  practice  shall  be  the  same  as  in  the  supreme  court 
of  the  United  States,  as  far  as  the  same  shall  be  applicable. 

[Sixth  Circuit.] 

Practice  and  Process. — 1.  [Same  as  Rule  8  in  the  other  circuits.] 
2.  [Same  as  Rule  9  in  the  other  circuits.] 

[Seventh  Circuit.] 

Practice. — The  practice,  so  far  as  may  be,  shall  be  the  same  as  in 
the  Supreme  Court  of  the  United  States, 
As  amended  September,  1916. 

(1288) 


Ch.  6)  THB  JUDICIAL  GODB  §  1114 

RULE  9 

[All  etreultii  ezoept  tbe  Sixtli.l 

Process. — All  process  of  this  court  shall  be  in  the  name  of  the 
president  of  the  United  States,  and  shall  be  in  like  form  and  tested 
in  the  same  manner  as  process  of  the  supreme  court. 

In  the  Sixth  Circuit  a  provision  identical  with  this  rule  was  embodied  in 
Rule  8,  §  2. 
[Slxtb  Clroult.! 

Service  op  Papers. — 1.  Cofies  of  all  papers  or  proceedings  filed 
by  any  party  in  any  cause  shall,  at  or  before  the  time  of  filing,  be  served 
upon  counsel  representing  each  adverse  interest,  and  proof  or  ac- 
knowledgment of  such  service  shall  be  endorsed  upon  each  paper 
filed.  The  clerk  may  insist  upon  such  proof  as  a  prerequisite  to  filing, 
or  may  file  and  require  the  prompt  furnishing  of  such  proof,  (W  he 
may  in  each  case  think  proper. 

2.  Service  may  be  personal  or  by  mail.  If  personal,  it  shall  con- 
sist of  delivery  at  his  office  to  counsel  or  to  a  clerk  therein.  If  by  mail, 
it  shall  consist  in  depositing  the  same  in  the  post-office  with  postage 
paid,  addressed  to  the  counsel  at  his  post-office  address,  which  address 
shall  include  his  street  and  number,  unless  the  same  are  unknown. 
Each  proof  of  service  shall  shozv  a  full  compliance  zvith  this  rule. 

RULE  10 

[First,  Fiftliy  Blvhtli,  and  Ntntli  Glreuits.] 

Bii,L  OF  Exceptions.— TA^  judges  of  the  circuit  and  district  courts 
shall  not  allow  any  bill  of  exceptions  tvhich  shall  contain  the  cliarge 
of  the  court  at  large  to  the  jury  in  trials  at  common  law,  upon  any 
general  exception  to  the  ivhole  of  such  charge.  But  the  party  except- 
ing shall  be  required  to  state  distinctly  the  several  matters  of  law  in 
such  charge  to  which  he  excepts;  and  those  matters  of  law,  and  those 
only,  shall  be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the 
court. 

[Second  Cirenit.] 

Bill  of  Exceptions. — The  judges  of  the  district  courts  shall  not 
allow  any  bill  of  exceptions  unless  the  same  contain  the  whole  charge 
of  the  court  to  the  jury.  No  general  exception  to  the  whole  of  such 
charge  shall  be  allowed,  but  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to  which  he 
excepts. 

[Third  Clrcult.l 

Bill  of  Exceptions. — 1.  The  judges  of  the  District  Courts  shall 
not  allow  any  general  exception  to  the  tvhole  of  the  charge  to  the 
jury  in  a  civil  or  a  criminal  trial  at  common  law,  nor  shall  a  series 
of  exceptions  be  allowed  tvhich  produces  the  same  result.  But  the 
party  excepting  shall  state  distinctly  and  separately  the  several  mat- 
ters in  such  charge  to  which  he  excepts,  and  only  such  matters  shall 
be  included  in  the  bill  of  exceptions  and  allowed  by  the  court.  Ex- 
ceptions to  the  charge  or  to  the  judge's  action  upon  the  requests  for 
instruction  shall  be  taken  immediately  on  the  conclusion  of  the  charge 
before  the  jury  retire,  shall  be  specified  in  writing  or  dictated  to  the 
stenographer,  and  shall  be  specific  and  not  general. 

2.  Exceptions  to  the  admission  or  rejection  of  evidence  shall  be  spe- 
cific and  not  general,  and  the  bill  of  exceptions  to  such  admission  or 
rejection  shall  contain  only  so  much  of  the  evidence  admitted  or  offered 
and  rejected  as  is  necessary  for  the  presentation  and  decision  of  the 
questions  saved  for  review.  Unless  there  be  saved  a  question  which 
requires  the  consideration  of  all  the  evidence,  a  bill  of  exceptions  con- 
taining aU  of  it  shall  not  be  allowed. 
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« 
[FourtlE  Circuit.] 

Bill  of  Exceptions.— i.  [Same  as  Rule  10  for  the  First  Circuit, 
except  that  it  omits  the  words  "circuit  and"  before  the  words  "district 
courts."] 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a  bill  of  ex- 
ceptions  cw  may  be  necessary  to  present  clearly  the  questions  of  law 
involved  in  the  rulings  to  which  exceptions  are  reserved,  and  such  evi- 
dence as  is  embraced  therein  shall  be  set  forth  in  condensed  and  nar- 
rative form,  save  as  a  proper  understanding  of  the  questions  presented 
may  require  that  parts  of  it  be  set  forth  otherwise. 

[Sixth  Circuit.] 

Bills  of  Exceptions. — 1.  The  assignments  of  error  required  by 
rule  11  shall  be  Hied  at  or  before  the  settling  of  the  bill  of  exceptions. 
The  evidence  in  a  bill  of  exceptions  shall  not  be  set  forth  in  full,  but 
shall  be  stated  in  simple  and  condensed  form,  all  parts  not  essential  to 
the  decision  of  some  one  of  the  questions  presented  by  the  assignments 
of  error  being  omitted,  and  the  testimony  of  witnesses  being  stated 
only  in  narrative  form,  save  that,  if  either  party  desires  it  and  the 
judge  so  directs,  any  part  of  the  testimony  shall  be  reproduced  in  the 
exact  words  of  the  witness. 

2.  No  general  exception  to  the  whole  of  any  charge  to  a  jury  on 
trials  at  law  shall  be  allowed  in  any  bill  of  exceptions.  Exceptions  to 
a  charge,  in  order  to  be  allowed  in  a  bill  of  exceptions,  must  be  taken 
before  the  jury  retires  and  must  state  distinctly  the  several  matters  of 
law  to  which  exception  is  taken.  In  cases  where  exception  is  taken 
to  part  of  a  charge,  and  such  exception  may  be  affected  by  other  parts 
or  by  the  charge  as  a  whole,  the  entire  charge  shall  be  included  in  the 
bill  of  exceptions. 

[ Seven th  Circuit.] 

Bill  of  Exceptions  and  Transcript. — 1.  [Same  as  Rule  10  for 
the  First  Circuit.] 

2.  A  bill  of  exceptions  shall  contain  of  the  evidence  only  such  a 
statement  as  is  necessary  for  the  presentation  and  decision  of  questions 
saved  for  review,  and  unless  there  be  saved  a  question  which  requires 
the  consideration  of  all  the  evidence,  a  bill  of  exceptions  containing  all 
the  evidence  shall  not  be  allowed. 

3.  No  document  shall  be  copied  more  than  once  in  a  bill  of  excep- 
tions or  in  a  transcript  of  the  record  of  the  case,  but  instead  there  shall 
be  inserted  a  reference  to  the  one  copy  set  out.  A  motion  for  a  new 
trial  and  orders  and  entries  relating  thereto  shall  not  be  set  out  in  the 
transcript  unless  required  by  written  precipe,  of  which  a  copy  shall  also 
be  set  out. 

4.  The  cost  of  unnecessary  matter  in  the  bill  of  exceptions  or  tran- 
script or  in  the  printed  record  shall  not  be  recovered  of  the  appellee 
or  defendant  in  error,  and  in  its  discretion  the  court  will  in  case  of 
dispute  appoint  a  referee  to  determine  and  report  what  was  necessary 
therein;  and  will  tax  the  cost  of  the  reference  as  shall  seem  just. 

RULE  11 

[First,  Second,  Fourtli,  Seventli,  Bifflitli  and  Nlntli  Circuits.] 

Assignment  of  Errors. — The  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  the  court  below,  with  his  petition  for  the  writ  of 
error  or  appeal,  an  assignment  of  errors,  which  shall  set  out  separately 
and  particularly  each  error  asserted  and  intended  to  be  urged.  No 
writ  of  error  or  appeal  shall  be  allowed  until  such  assignment  of  er- 
rors shall  have  been  filed.  When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  assignment  of  errors  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  error  shall 
set  out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instruc- 
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tions  given  or  in  instructions  refused.  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record,  and  be  printed  with  it.  When 
this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court;  and  errors  not  assigned  according  to  this  rule  will  be  disre- 
garded, but  the  court,  at  its  option,  may  notice  a  plain  error  not  as- 
signed. 

To  which,  in  the  Ninth  Circuit,  was  added  the  following  note:    See  note  to 
admiralty  rule  1,  note  to  §  1536,  post. 
[Tiard  Circuit.] 

Assignments  of  Error.— i.  The  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  the  court  below,  with  his  petition  for  the  writ  of 
error  or  appeal,  his  assignnvents  of  error,  as  required  by  section  997 
of  the  Revised  Statutes,  which  shall  set  out  separately  and  particular- 
ly each  error  asserted  and  intended  to  be  urged.  [See  rule  14,  section 
6.]  When  the  error  alleged  is  to  the  admission  or  the  rejection  of  evi- 
dence, the  assignment  shall  qtwte  the  full  substance  of  the  evidence 
admitted  or  rejected;  zvhen  the  error  alleged  is  to  the  charge  of  the 
court,  the  assignment  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused;  when 
the  error  alleged  is  based  on  the  trial  court's  refusal  to  enter  a  judg- 
ment non  obstante  veredicto  for  the  plaintiff  in  errpr  on  the  whole 
record,  the  assignment  shall  state  the  reasons  presented  to  the  trial 
court  for  the  entry  of  such  judgment;  when  the  error  alleged  is  to  a 
ruling  upon  the  report  of  a  master  or  referee,  the  assignment  shall 
state  the  exception  to  the  repprt  and  the  action  of  the  court  upon  it. 
Such  assignments  of  errpr  shall  form  part  of  the  transcript  of  the 
record,  and  be  printed  with  it.  When  error  is  not  so  assigned,  counsel 
will  not  be  heard,  except  at  the  request  of  the  court;  and  errors  not 
assigned  according  to.  this  rule  will  be  disregarded.  The  court,  at  its 
option,  however,  may  notice  a  plain  error  not  assigned, 

[Ftftli  Circuit.] 

Assignments  of  Error. — [Same  as  for  the  First  Circuit,  except 
that  it  omits  the  words  "plaintiff  in  error"  before  the  word  "appel- 
lant" and  substitutes  the  words  "District  Court  at  or  befoVe  the  time 
of  filing"  for  the  words  "the  court  below  with  his"  in  the  first  sen- 
tence, omits  the  words  "of  the  evidence"  after  the  word  "substance" 
in  the  third  sentence,  and  omits  the  sentence,  "Such  assignment  of 
errors  shall  form  part  of  the  transcript  of  the  record  and  be  printed 
with  it."] 

[Slxtlft  Circuit.] 

Assignment  of  Errors. — The  plaintiff  in  error,  or  appellant,  shall 
file  Tvith  the  clerk  of  the  court  below,  with  his  petition  for  the  writ 
of  error  or  appeal,  an  assignment  of  errprs  which  sIujUI  specify  sep- 
arately and  particularly  each  error  asserted  and  intended  to  be  urged. 
No  writ  of  error  or  appeal  shall  be  allowed  until  such  c^signment  of 
errors  shall  have  been  filed.  When  the  error  alleged  is  to  the  admis- 
sion or  to  the  rejection  of  evidence,  the  specification  of  the  error  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
the  evidence  rejected  is  oral  testimony  a  written  statement  of  the  sub- 
stance of  what  the  witness  was  expected  to  testify  shall  be  filed  and 
brought  to  the  attention  of  the  court  before  the  retirement  of  the 
jury.  When  the  errpr  alleged  is  to  the  charge  of  the  courts  each 
specification  of  error  shall  set  out  the  part  referred  tp  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused,  and  shall 
state  distinctly  the  grounds  of  objection  to  an  instruction  given.  Such 
assignment  of  errors  shall  form  part  of  the  transcript  of  the  record, 
and  be  printed  with  it.  When  this  is  not  done,  counsel  will  not  be 
heard,  except  at  the  request  pf  the  court;  and  errors  not  assigned 
according  to  this  rule  will  be  disregarded,  but  the  court  at  its  option, 
may  notice  a  plain  error  not  assigned.    (See  rule  24,  post.) 
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RULE  12 

[All  circuits  except  tbe  Sixtli.] 

Objections  to  Evidence  in  the  Record. — In  all  cases  of  equity 
or  admiralty  jurisdiction,  heard  in  this  courts  no  objectioft  shall  be  al- 
lowed to  be  taken  to  the  admissibility  pf  any  deposition,  deed,  grant, 
exhibit,  or  translation,  found  in  the  record  as  evidence,  unless  objec- 
tion was  taken  thereto  in  the  court  belpw  and  entered  of  record;  but 
the  same  shall  otherwise  be  deemed  to  have  been  admitted  by  consent. 

[Sixth  Circuit.] 

Objections  to  Evidence  in  the  Record. — In  all  cases  of  equity 
or  admiralty  jurisdictipn  heard  in  this  court,  no  objection  shall  be  al- 
lowed to  be  taken  to  the  admissibility  of  any  deposition,  deed,  grants 
exhibit  or  translation  found  in  the  record  as  evidence,  unless  the  rec- 
ord shows  that  objection  was  taken  thereto  in  the  court  below  and 
brpught  to  the  attention  of  the  trial  judge  on  the  submission  of  the 
cause;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted 
by  consent. 

RULE  13 

[Fifth  Circuit.] 

Supersedeas  and  Cost  Bonds. — 1.  Supersedeas  bonds  in  the  cir- 
cuit and  district  courts  must  be  taken,  with  good  and  sufficient  security, 
that  the  plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or  appeal 
to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the  re- 
covery  of  money  not  othenvise  secured,  must  be  for  the  whole  amount 
of  the  judgment  or  decree,  including  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal;  but,  in  all  suits  where  the  property  in  con- 
troversy necessarily  follows  the  suit,  as  in  real  actions  and  replevin, 
and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody  of 
the  marshal  under  admiralty  process,  or  where  the  proceeds  thereof, 
or  a  bond  for  the  value  thereof,  is  in  the  custody  of  the  court,  indem- 
nity in  all  such  cases  will  be  required  only  in  an  amount  sufficient  to 
secure  the  sum  recovered  for  the  use  and  detention  of  the  property, 
and  the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  in- 
terest on  the  appeal. 

9i.  On  all  appeals  from  any  interlocutory  order  or  decree  granting 
or  continuing  an  injunction  in  a  circuit  or  district  court,  the  appellant 
shall,  at  the  time  of  the  allozvance  of  said  appeal,  file  with  the  clerk  of 
such  circuit  or  district  court  a  bond  to  the  opposite  party,  in  such  sum 
as  such  court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain 
his  appeal. 

[First  Circuit.] 

Supersedeas  and  Cost  Bonds. — 1.  [Same  as  section  1  for  the 
Fifth  Circuit.] 

2.  On  an  appeal  from  an  interlocutory  order  or  decree,  the  appellant 
shall,  at  the  time  of  the  allowance  thereof,  file  a  bond  to  the  adverse 
party  in  such  sum  as  the  judge  who  allowed  the  appeal  shall  direct, 
to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal. 

[Second  Circuit.] 

Supersedeas  and  Cost  Bonds. — 1.  [Same  as  for  the  Fifth  Cir- 
cuit, except  that  it  omits  the  words  "circuit  and"  wherever  they  occur 
before  the  words  "district  courts."] 

2.  On  all  appeals  from  any  interlocutory  order  or  decree,  taken  un- 
der the  provisions  of  section  129  of  the  Act  to  codify,  reznse  and  amend 
the  lazvs  relating  to  the  judiciary  [post,  §  1121],  the  appellant  shall, 
at  the  time  of  the  allowance  of  said  appeal,  Hie  with  the  clerk  of  the 
district  court  a  bond  to  the  opposite  party  in  such  sum  as  such  court 
shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeals 
(1292), 
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ITlUrd  Cireiilt.l 

Supersedeas  and  Cost  Bonds. — [Same  as  for  the  Fifth  Circuit, 
except  that  it  omits  the  words  "circuit  and'*  wherever  they  occur  be- 
fore the  words  "district  courts."] 

[Fovrtli  Circuit.] 

Supersedeas  and  Cost  Bonds. — 1,  [Same  as  section  1  for  the 
Fifth  Circuit,  except  that  it  omits  the  words  "circuit  and"  before 
the  words  "district  courts."] 

i.  On  all  appeals  under  section  129  of  the  Judicial  Code  [post,  § 
1121],  the  appellant  shall  at  the  time  of  the  allowance  of  said  appeal, 
if  required  by  the  judge  of  the  court  below,  file  with  the  clerk  of  such 
court  a  bond  to  the  opposite  party  in  such  sum  as  such  judge  shall  di- 
rect, for  all  costs  and  damages,  or  simply  for  all  costs,  as  the  said  judge 
shall  determine,  if  he  shall  fail  to  sustain  his  appeal, 

[Slxtli  Circuit.] 

Allowance  of  Writ  ot  Error  or  Appeal. — 1.  An  appeal  from 
or  writ  of  error  to  a  District  Court  in  the  cases  provided  for  in  sec- 
tions  128,  129  and  130  of  the  Judicial  Code  approved  March  3,  1911 
[post,  §§  1120-1122],  may  be  allowed  in  term  time  or  in  vacation  by 
the  Circuit  Justice,  wherever  acting,  or  by  any  Circuit  Judge  acting 
within  the  circuit,  or  by  any  District  Judge  acting  within  the  district 
where  the  case  was  heard  and  authorised  to  hold  court  in  that  district; 
and  the  proper  security  may  be  taken  and  the  citation  be  signed  by 
him  and  he  may  also  grant  a  supersedeas  and  stay  of  execution  or  of 
proceedings  pending  such  writ  of  error  or  appeal. 

2,  Where  such  writ  of  error  is  duly  allowed  in  a  criminal  case,  the 
District  Court  in  which  the  conviction  occurred,  or  this  court,  or  any 
judge  of  either  court,  shall  have  power  after  the  citation  is  served,  to 
admit  the  accused  to  bail  in  such  amount  (W  may  be  fixed. 

The  provisions  for  supersedeas  and  cost  bonds  in  the  Sixth  Circuit  are  in 
Rule  14  for  that  circuit. 

tScTcntli  Circuit.] 

Supersedeas  and  Cost  Bonds. — [Same  as  for  Fifth  Circuit,  ex- 
cept that  phrase  "costs  and  interest"  is  transposed,  so  as  to  read,  "in- 
terest and  costs."] 

[EiClitli  Circuit.)  . 

Supersedeas  and  Cost  Bonds. — 1.  [Same  as  section  1  for  the 
Fifth  Circuit,  except  that  it  omits  the  words  "circuit  and"  before  the 
words  "district  courts."] 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  of  a  district 
court,  or  a  judge  thereof,  granting,  continuing,  refusing,  dissolving  or 
refusing  to  dissolve  an  injunction  or  appointing  a  receiver,  the  appel- 
lant shall,  at  the  time  of  the  allowance  of  said  appeal,  file  with  the 
clerk  of  such  district  court  a  bond  to  the  opposite  party  in  such  sum 
as  such  court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  sustain 
his  appeal.  ("The  Judicial  Code,"  section  128,  Act  of  March  3,  1911 
[post,  §1120].; 

[Himtb  Circuit.] 

Supersedeas  and  Cost  Bonds. — [Same  as  Rule  13  for  the  Fifth 
Circuit,  except  that  it  omits  the  words  "circuit  and"  wherever  they 
appear  before  the  words  "district  courts."] 

RULE  14 

[First  Circuit.] 

Writs  of  Error,  Appeals,  Return,  and  Record. — 1.  The  clerk 
of  the  court  to  which  cmy  writ  of  error  may  be  directed  shall  make  a 
return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill  of 
exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case,  under 
his  hand  and  the  seal  of  the  court, 
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i^.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to  re- 
view any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions  and  other 
proceedings,  which  are  necessary  to  the  hearing  in  this  court,  shall  be 
filed. 

i.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  Circuit  or  District  Court,  that  original  papers 
of  any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  ap- 
peal, such  presiding  judge  may  make  such  rule  or  order  for  the  safe- 
keeping, transporting  and  return  of  such  original  papers  as  to  him  may 
seem  proper;  and  this  court  will  receive  and  consider  such  original  pa- 
pers in  connection  with  the  transcript  of  the  proceedings. 

6.  All  appeals,  writs  of  error  and  citations,  must  be  made  returna^ 
ble  not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be  served 
before  the  return  day. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  62  of  the  Su- 
preme Court.     [See  note  to  section  1536,  post.] 

The  testimony  in  such  a  record  shall  embrace  the  viva  voce  proof  in 
the  District  Court,  if  the  same,  or  the  substance  thereof,  has  been  re- 
duced to  writing  with  the  approval  of  its  judge.  The  reasonable  cost 
of  so  reducing  the  same  to  writing  may  be  taxed  as  a  part  of  the  costs 
of  the  record,  except  so  far , as  allowed  as  costs  in  the  District  Court. 

7.  Further  proof  in  instance  causes  in  admiralty  shall  include  only 
that  which  could  not  with  diligence  have  been  had  at  the  trial  below, 
or  which  was  there  rejected,  or  was  omitted  through  misapprehension, 
provided  the  evidence  be  accompanied  with  a  certificate  of  counsel 
showing  reasonable  excuse  for  the  misapprehension.  Except  by  order 
of  the  court  first  obtained,  merely  cumulative  proofs  shall  not  be  so 
taken;  but  for  this  purpose  the  evidence  of  witnesses  who  had  dif- 
ferent duties,  interests,  or  opportunities  of  observation,  will  not  or- 
dinarily be  held  cumulative  in  cases  of  collision  or  other  maritime  tort. 

8.  Such  further  proof  may  be  taken  after  the  appeal  is  allowed,  in 
the  manner  provided  by  law  for  depositions  de  bene  esse,  or  by  an  ex- 
aminer appointed  by  any  circuit  or  district  judge,  or  selected  by  the 
parties,  or  upon  interrogatories  and  commissions  as  provided  in  rule 
13  of  the  Circuit  Courts  of  this  circuit,  mutatis  mutandis.  It  must  be 
taken  and  filed  forthwith  after  it  is  obtainable,  but  it  cannot,  except 
by  order  of  the  court,  be  taken  or  filed  within  thirty  days  before  any 
session  at  which  the  cause  may  be  heard,  nor  thereafterwards  until  the 
cause  has  been  postponed  to  the  next  term  or  session. 

9.  Objections  to  further  proof  shall  be  filed  with  the  magistrate  and 
returned  with  the  evidence.  Within  seven  days  after  the  evidence  is 
taken,  the  party  so  objecting  may  file  in  print  a  motion  to  suppress 
the  same,  with  a  copy  of  the  objections  and  a  brief.  The  other  purty 
may  within  seven  days  thereafter  file  in  print  a  counter-statement  and 
brief.  The  objections  and  counter-statement,  so  far  as  they  contain 
matters  of  fact  dehors  the  record,  shall  be  verified  by  affidavit.  The 
court  will  consider  the  objections  in  advance  of  the  trial,  or  in  connec- 
tion therewith,  as  it  may  in  each  case  determifie,  and  zvithout  oral  argu- 
ment, and  will  order  suppressed  evidence  not  rightfully  taken.  The 
party  taking  the  evidence  so  suppressed  shall  pay  the  costs  arising 
therefrom,  including  the  printing  thereof. 

10.  Nothing  herein  shall  exclude  applications  for  leave  to  take  fur- 
ther proof,  or  objections  thereto,  in  advance  of  the  taking  thereof,  or 
objections  touching  the  formalities  of  taking  it;  but  the  latter  must  be 

(1294) 


Ch.  6)  THB  JUDICIAL  OODB  §  1114 

brought  to  the  attention  of  the  court  forthwith  after  the  evidence  is 
fUed. 

[Second  Cirevlt.l  , 

Writs  of  Error,  Appeai<s,  Return,  and  Rijcord. — [Sections  1 
to  5,  the  same  as  the  corresponding  sections  for  the  First  Circuit,  ex- 
cept for  the  omission  of  the  words  "circuit  or"  before  the  words  '*dis- 
trict  court"  in  section  4.] 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No,  62  of  the  supreme 
court,     [See  notes  to  section  1536,  post.] 

tThlrd  Circuit.] 

Writs  op  Error,  Appeai^s,  Returns  and  Records. — 1.  Any  ap- 
peal to  this  court,  or  writ  of  error  from  this  court,  allowable  by  law, 
may  be  allowed,  in  term  time  or  vacation,  by  the  Circuit  Justice,  or  by 
any  of  the  Circuit  Judges  within  this  circuit,  or  by  any  District  Judge 
within  the  district  where  the  case  to  be  reviewed  was  heard  or  tried, 
who  may  also  take  the  proper  security,  sign  the  citation,  and,  if  he  deem 
it  proper  so  to  do,  grant  a  supersedeas  and  stay  of  execution  or  of  pro- 
ceedings pending  such  writ  of  error  or  appeal.  Whenever  an  appeal 
or  a  writ  of  error  to  this  court  shall  be  allowed  by  a  District  Judge,  or 
shall  be  issued  by  the  clerk  of  a  District  Court,  the  clerk  of  the  Dis- 
trict Court  shall  give  immediate  notice  thereof  to  the  clerk  of  this  court. 

£.  [Same  as  section  1  for  the  First  Circuit,  with  the  insertion  of  the 
clause,  "or  from  which  any  appeal  may  be  taken,  upon  being  paid  or 
tendered  his  fees  therefor,"  after  the  words  "may  be  directed."] 

5,  [Same  as  section  2  for  the  First  Circuit.] 
4.     Same  as  section  3  for  the  First  Circuit.] 

6.  [Same  as  section  4  for  the  First  Circuit,  except  that  it  omits  the 
words  "circuit  and"  before  the  words  "district  court."] 

6.  [Same  as  section  5  for  the  First  Circuit,  with  the  addition  of  the 
following  clause:  "But  the  citation  must  be  signed,  and  the. bond  for 
costs  must  be  approved  and  filed,  and  the  assignments  of  error  sub- 
mitted and  filed,  with  the  petition  for  the  appeal  or  writ  of  error,  im- 
mediately after  the  appeal  or  writ  of  error  is  allowed :  Provided,  how- 
ever, that  every  appeal  taken  from  an  interlocutory  decree,  under  the 
seventh  section  of  the  act  entitled  "An  act  to  establish  Circuit  Courts 
of  Appeals,  and  to  define  and  regulate  in  certain  cases  the  jurisdiction 
of  the  courts  of  the  United  States,  and  for  other  purposes,"  approved 
March  3,  1891,  and  amendments  to  said  section  (post,  §  1121)  shall  be 
made  returnable  in  ten  days  from  the  allowance  of  the  appeal  and  the 
signing  of  the  citation."] 

7.  The  records  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  in  the  same  manner,  as  nearly  as  practicable,  as  are  the 
records  in  equity  cases, 

IFonrtli  Ciironlt.1 

Writs  of  Error,  Appeals,  Return,  and  Record.-^^.  The  clerk 
of  the  court  to  which  any  writ  of  error  may  be  directed  shall  (except 
as  otherwise  provided  by  rule  23)  make  return  of  the  same,  by  certify- 
ing under  his  hand  and  the  seal  of  said  court,  in  accordance  with  the 
act  of  Congress  of  February  13, 1911  (36  Stat,  at  Large,  901  [post,  §§ 
1656,  1657]  J,  and  transmitting  to  the  clerk  of  this  court  one  of  the 
printed  transcripts  of  the  record  provided  for  by  said  act.  In  ail  cases 
of  appeal  and  also  in  all  cases  of  petition  for  revision  in  bankruptcy 
said  clerk  shall  likewise  certify,  seal  and  transmit  a  copy  of  the  printed 
transcript  of  the  record  to  the  clerk  of  this  court, 

2.  In  every  printed  transcript  of  the  record  the  order  of  the  parts 
thereof  shall  substantially  follow  the  order  in  which  the  same  were 
filed,  entered  or  made,  and  shall  contain  a  copy  of  such  opinion  or 
opinions  of  the  trial  judge  cts  may  have  been  filed.  It  shall  be  suitably 
indexed,  and  where  any  deposition  or  report  of  evidence  requires  more 
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than  one  prinfed  page  the  name  of  the  deponent  or  witness  shall  be 
printed  at  the  top  of  each  page.  And  the  foregoing  shall,  so  far  as 
may  be  applicable,  apply  to  the  printed  addenda  to  records  hereinafter 
provided  for. 

3,  Except  in  cases  where  counsel  shall  agree  by  written  and  signed 
stipulation, — which  shall  be  a  part  of  the  record, — ay  to  what  por- 
tions of  the  record  and  proofs  of  the  case  in  the  court  below,  shall 
be  printed  in  the  transcript  of  the  record  for  use  in  this  court,  the 
trial  judge  shall  have  the  poiver,  upon  application  after  reasonable  no- 
tice to  the  opposing  party  or  his  counsel,  to  determine  what  shall  be 
included  in  such  transcript,  and  his  determination  shall  be  signed  by 
him,  and  made  part  of  the  record;  he  shall  include  in  such  signed  pa- 
per, such  portions  of  the  record  and  of  the  proofs  as  he  may  deem  ma- 
terial for  the  proper  disposition  of  the  questions  to  be  decided  by  this 
court,  (W  also  such  parts  as  are  specially  required  by  these  rules.  But 
if  any  party  desires  printed  any  document  or  part  of  the  record  or 
proofs  directed  by  the  trial  judge  to  be  omitted,  such  party  may 
print  the  same  under  separate  cover  and  cause  it  to  be  certified  and 
transmitted  to  this  court  as  an  addendum  to  the  record.  Such  print- 
ing and  certification  shall  be  primarily  at  the  cost  of  the  party  who 
requires  it.  The  cover  sheet  of  such  addendum  shall  contain  the  title 
of  the  cause  and  shall  plainly  show  that  it  is  an  addendum  to  the  tran- 
script and  shall  show  at  whose  instance  it  was  printed, 

4,.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  this 
court  or  of  the  court  below,  that  original  papers  of  any  kind  should 
be  inspected  here,  this  court  or  the  court  below  may  make  such  rule 
or  order  for  the  safe-keeping,  transporting  and  return  of  such  original 
papers  as  to  it  may  seem  proper. 

6.  All  appeals,  writs  of  error  and  citations  must  be  made  returnable 
not  exceeding  forty  days  from  the  day  of  signing  the  citation^  zvhether 
the  return  day  fall  in  vacation  or  in  term  time,  and  be  served  before 
the  return  day. 

6.  The  transcript  of  the  record  in  cases  of  admiralty  and  maritime 
jurisdiction  shall  include  the  matters  which,  by  admiralty  rule  62  of 
the  Supreme  Court  [see  note  following  section  1536,  post],  are  required 
to  be  included  therein, 

7.  No  transcript  of  the  record  and  proofs  shall  (unless  it  be  specif- 
ically otherwise  ordered  by  the  trial  judge)  contain  a  copy  of  the 
petition  for  ivrit  of  error  or  petition  for  appeal,  the  order  granting 
writ  of  error  or  appeal,  the  ivrit  of  error,  the  appeal  bond,  the  citch 
tion,  the  return  of  service  or  waiver  of  service  of  citation.  In  lieu 
thereof  the  originals  of  said  documents  .^hall  be  certified  to  this  court 
within  forty  days  of  the  date  of  the  citation  (all  to  be  returned  to  the 
court  below  with  the  mandate  of  this  court,  except  the  citation  and 
writ  of  error),  and  in  said  transcript  there  shall  be  inserted  a  memo- 
randum stating  the  date  of  the  petition  for  writ  of  error  or  for  appeal, 
the  date  of  the  order  granting  writ  of  error  or  allozving  appeal,  the 
date  of  the  urit  of  error  and  date  when  copy  thereof  or  copy  of  order 
allowing  appeal  is  lodged  in  the  office  of  the  clerk  of  the  court  belotv 
for  adverse  parties^  the  date,  penalty,  the  names  of  the  obligors,  the 
condition  (whether  for  payment  of  costs  and  damages  or  for  costs 
alone)  of  the  appeal  bond,  the  date  of  the  citation,  and  the  date  of  the 
service  thereof  or  of  the  waiver  of  service  thereof. 

No  general  replication  in  equity  shall  be  copied  into  the  transcript 
of  the  record,  but  in  lieu  thereof  there  shall  be  inserted  a  memoran- 
dum showing  the  date  of  filing  of  such  replication  and  by  whom  filed. 
When  a  case  has  by  writ  of  error  or  appeal  been  brought  to  this  court 
the  second  time,  there  shall  only  be  copied  in  the  record  the  proceed- 
ings subsequent  to  the  former  writ  of  error  or  appeal.  It  shall  be  the 
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duty  of  the  trial  judge  in  determining  ivhat  shall  constitute  said  tran- 
script of  the  record,  to  direct  the  omission  of  all  matter  zvhich  in  his 
judgment  is  unnecessary  to  the  presentation  of  the  issues  to  be  passed 
upon  by  this  court  and  especially  to  prevent  unnecessary  duplications 
in  such  transcript.  And  the  clerk  below  shall  not  certify  any  tran- 
script of  the  record  and  proofs  unless  it  contains  either  the  stipulor 
tion  of  counsel  or  the  determination  of  the  trial  judge  mentioned  in 
section  3  of  this  rule. 

8.  Whenever  the  printed  transcript  of  the  record  or  any  addendum 
thereto  as  certified  by  the  clerk  of  the  court  below  shall  contain  any 
corrections  or  insertions,  it  shall  be  the  duty  of  the  party  filing  the 
printed  transcript  or  addendum  in  this  court  to  correct  all  the  copies 
of  the  same  so  as  to  correspond  with  the  certified  transcript  or  ad- 
dendum. 

[Fiftli  Glreult.] 

Writs  of  Error,  Appeals,  Return,  and  Record. — [Sections  1-4, 
the  same  as  the  corresponding  sections  for  the  First  Circuit.] 

6.  All  appeals,  zvrits  of  error  and  citations  must  be  made  returnable 
and  the  transcript  filed  in  the  clerk's  office  at  New  Orleans  not  exceed- 
ing thirty  days  from  the  day  of  signing  the  citation,  zvhether  the  return 
day  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day. 

Provided,  however,  that  appeals  taken  from  interlocutory  decrees 
under  the  seventh  section  of  the  act  entitled  "An  act  to  establish  Circuit 
Courts  of  Appeals  and  define  and  regulate  in  certain  cases  the  juris- 
diction of  the  courts  of  the  United  States  and  for  other  purposes,"  ap- 
proved March  3,  1891  y  and  amendments  thereto  [post,  §  1121],  shall 
be  made  returnable  not  exceeding  ten  days  from  the  day  of  taking  the 
same. 

6.  [The  same  as  section  6  for  the  Second  Circuit.] 

Ifllxth  Clrcnlt.!l 

Supersedeas  and  Cost  Bonds. — 1.  Upon  the  allowance  of  any  ap- 
peal to,  or  zvrit  of  error  from,  this  court  (except  when  allowed  to  a 
party  proceeding  in  forma  pauperis,  or  in  other  case  where,  by  stat- 
ute, no  bond  is  required),  the  court  or  judge  allozving  shall  take  and 
approve  a  bond  with  good  and  sufficient  security  that  the  appellant  shall 
prosecute  his  zvrit  or  appeal  to  effect,  and  anszv»r  all  costs  if  he  fail  to 
make  his  plea  good. 

2.  If  the  appeal  or  zvrit  of  error  is  to  operate  as  a  supersedeas,  the 
court  or  judge  shall,  in  the  allowance,  order  that  it  have  such  effect 
upon  the  filing  of  the  required  bond,  and  in  such  case,  the  bond  shall 
be  conditioned  to  answer  all  damages  and  costs.  Such  indemnity, 
where  the  judgment  or  decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amount  of  the  judgment  or  de- 
cree, including  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal;  but  in  all  suits  where  the  property  in  controversy  necessarily 
follows  the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mort- 
gages, or  where  the  property  is  in  the  custody  of  the  marshal  under 
admiralty  process,  or  where  the  proceeds  thereof,  or  a  bond  for  the 
value  thereof,  are  in  the  custody  of  the  court,  indemnity  zvill  be  re- 
quired only  in  an  amount  sufficient  to  secure  the  sUm  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit  and  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal. 

The  provisions  governing  allowance  of  writ  of  error  or  appeal  in  the  Sixth 
Circuit  are  contained  in  Rule  13,.  above,  and  the  provisions  governing  records 
and  returns  on  writs  of  error  and  appeals  for  that  circuit  are  contained  in  Rule 
15,  below. 
[SeTentli  Circuit.] 

Writs  oe  Error,  Appeals,  Return  and  Record. — 1.  The  clerk 
of  the  court,  to  which  any  zvrit  of  error  may  be  directed,  shall  make 
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a  return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill 
of  exceptions,  assignment  of  errors,  and  all  proceedings  in  the  case 
necessary  to  the  hearing  in  this  court,  under  his  hand  and  the  seal 
of  the  court.  The  clerk  may  require  of  the  appellant  or  plaintiff  in 
error  a  written  precipe  stating  in  detail  what  the  transcript  shall  con- 
tain, and  when  a  precipe  is  filed  shall  insert  a  copy  thereof  in  the  tran- 
script, 
2.  [Same  as  section  2  for  the  First  Circuit.] 

5.  No  case  will  be  heard  until  a  complete  record  shall  have  been  filed, 
containing  in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  depo- 
sitions, and  other  proceedings  necessary  to  the  hearing  in  this  court. 

4.  [Same  as  section  4  for  the  First  Circuit.] 

6.  All  appeals,  writs  of  error  and  citations  must  be  made  return- 
able not  exceeding  thirty  days  from  the  date  on  zvhich  the  appeal  is 
allowed,  or  the  writ  of  error  issued,  whether  the  return  fall  in  va- 
cation or  in  term  time,  and  be  served  before  the  return  day.  If  a 
party  be  nonresident  the  citation  and  any  other  writ  or  notice  neces- 
sary in  the  prosecution  of  the  appeal  or  zvrit  of  error  may  be  served 
upon  such  party's  counsel  or  attorney  of  record,  zvho  for  such  pur- 
pose may  not  be  discharged  unless  another  resident  be  designated  of 
record  in  the  case  upon  whom  service  may  be  made, 

6.  [Same  as  section  6  for  the  Second  Circuit] 

[Bifflitli  Gironlt.] 

Writs  op  Error,  Appeals,  Return,  and  Record. — 1.  [Same  as 
section  1  for  the  First  Circuit.] 

2,  [Same  as  section  2  for  the  First  Circuit,  with  the  following  clause 
added:  "And  in  cases  at  law  a  complete  copy  of  the  charge  of  the 
court  to  the  jury."] 

5.  No  case  zvill  be  heard  until  twenty-five  copies  of  the  printed  tran- 
script of  the  record,  containing  in  themselves,  and  not  by  reference,  all 
the  papers,  exhibits,  depositions,  sketches,  drawings,  photographs, 
maps,  blue  prints  and  other  proceedings,  which  are  necessary  to  the 
hearing  in  this  court,  printed  title  pages  in  the  form  prescribed  in  sec- 
tion five  of  rule  26,  chronological  printed  indexes  of  each  and  every 
item  of  their  contents  specifying  the  pages  where  evidence,  testimony 
and  exhibits  including  those  in  the  body  of  any  pleading,  order  or  bill 
of  exceptions  may  be  found  and  briefly  naming  or  describing  each  ex- 
hibit in  addition  to  its  number  together  with  a  statement  of  the  num- 
bers, names  and  dates  of  issue  of  any  patents,  shall  have  been  fUedi 
in  this  court. 

i.  [Same  as  section  4  for  the  First  Circuit  except  that  it  omits  the 
words  "circuit  and"  before  the  words  "district  court"] 

6.  [Same  as  section  5  for  the  First  Circuit  except  that  it  makes  the 
appeals,  etc.,  returnable  in  sixty  instead  of  thirty  days.] 

6.  [Same  as  section  6  for  the  Second  Circuit.] 

[Nlntli  Circuit.] 

Writs  of  Error,  Appeals,  Return,  and  Record. — 1.  [Same  as 
section  1  for  the  First  Circuit,  with  the  insertion  of  the  words  "opin- 
ion or  opinions"  after  the  word  "record."] 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  the  original  writ  of  error  and  citation,  or  citation  issued  in  the 
cause,  and  a  certificate  under  seal  stating  the  cost  of  the  record  and 
by  whom  paid. 

3.  [Same  as  section  3  for  the  First  Circuit.] 

i.  [Same  as  section  4  for  the  First  Circuit,  except  that  it  omits  the 
words  "circuit  and"  before  the  words  "district  court."] 
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6.  [Same  as  section  5  for  the  First  Circuit,  with  the  insertion  of  the 
words  "at  San  Ffancisco,  California,"  after  the  word  "returnable."] 
rrhis  rule  had  no  section  6,  but  there  was  added  thereto  the  following  note: 
See,  also,  roles  16,  17,  23,  34,  35  and  36,  and  Rules  in  Admiralty.] 

RULE  15 

[Flrat,  Seeondy  Fiftlft,  Seventli,  and  Ntnt]&  Giroults.] 

Translations. — Whenever  any  record  transmitted  to  this  court 
upon  a  writ  of  error  or  appeal  shall  contain  any  document,  paper,  tes- 
timony, or  other  proceeding,  in  a  foreigfi  language,  and  the  record  does 
not  also  contain  a  translation  of  such  document,  paper,  testimony,  or 
other  proceeding,  made  under  the  authority  of  the  inferior  court,  or 
admitted  to  be  correct,  the  record  shall  not  be  printed;  but  the  case 
shall  be  reported  to  this  court  by  the  clerk,  and  the  court  will  there- 
upon remand  it  back  to  the  inferior  court,  in  order  that  a  translation 
may  be  there  supplied  and  inserted  in  the  record, 

[Tblrd  Circuit.] 

Baii*  in  Error. — 1,  Where  a  writ  of  error  has  been  allowed  in  a 
criminal  case,  the  justice  or  judge  who  allowed  the  writ,  or  any  judge 
of  the  court  which  entered  the  judgment  to  be  reviewed,  shall  have 
power  to  admit  the  plaintiff  in  error  to  bail  for  his  appearance  in  such 
court  on  the  determination  of  the  proceedings  on  the  writ  of  error  to 
abide  by  and  obey  any  order  that  may  be  made  therein.  The  bond  or 
recognizance  for  such  appearance  shall  be  substantially  in  the  follow- 
ing form: 

United  States  of  America, District  of ss. 

We  (here  insert  name  of  defendant),  residing  at and  (here 

insert  the  name  of  surety),  residing  at in  the  state  of , 

acknowledge  ourselves  to  be  jointly  and  severally  indebted  to  the  Unit- 
ed States  of  America  in  the  sum  of dollars,  lawful  money  of 

the  United  States  of  America,  to  be  levied  of  our  goods  and  chattels, 

lands  and  tenements,  upon  this  condition:   That  if  the  said , 

the  defendant,  upon  whose  application  a  writ  of  error  has  been  allowed 
by  the  United  States  Circuit  Court  of  Appeals  for  the  Third  Circuit 
and  is  now  pending,  shall  be  and  appear  at  the  District  Court  of  the 

United  States  for  the District  of upon  the  determination 

of  the  proceedings  on  said  writ  of  error,  and  the  receipt  and  filing  of  a 
mandate  or  other  process  or  certificate  showing  the  disposition  thereof 
by  the  said  Court  of  Appeals,  or,  within  five  days  thereafter,  to  answer 
and  obey  whatever  final  order  or  judgment,  except  as  to  costs,  shall 
be  made  in  the  premises,  and  not  depart  said  court  without  leave  there- 
of, then  this  recognizance  to  be  void;  otherwise,  to  remain  in  full 
force  and  virtue. 

[L.S,] 

[L.  s: 

[L.  S,\ 

Taken,  acknowledged  and  subscribed,  this day  of ^  A, 

D,  191. .,  in  open  court, 

,  Clerk  of  District  Court. 

Provisions  governing  translations,  identical  with  those  of  Rule  15  for  the 
First  Circuit,  are  contained  in  Rule  16  for  the  Third  Circuit 

[Fourtli  Circuit.] 

Translations — Whenever  any  transcript  of  the  record  transmit- 
ted to  this  court  shall  contain  any  documents,  papers,  testimony  or 
proceedings  in  a  foreign  language,  and  the  transcript  does  not  also 
contain  a  translation  of  the  said  documents,  papers,  testimony  or  pro- 
ceedings made  under  the  (authority  of  the  lower  court,  or  admitted  to 
be  correct,  the  transcript  of  the  record  may  be  returned  by  this  court 
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to  the  lower  court  in  order  thai  a  translation  may  there  be  supplied, 
printed  and  certified  to  this  court, 

[Slxtli  ClreiLlt.1 

Records  and  Returns  on  Writs  oi?  Error  and  Appeals. — 1. 
All  appeals,  writs  of  error  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  day  of  allowing  the  appeal  in  open 
court  or  signing  the  citation,  whether  the  return  fall  in  vacation  or  in 
term  time,  and  must  be  served  before  the  return  day. 

Z.  The  clerk  of  the  District  Court  shall  make  return  to  any  writ  of 
error  to,  or  appeal  from,  that  court,  by  transmitting,  certified  under 
his  hand  and  the  seal  of  the  court,  a  transcript  of  the  record  in  thd 
District  Court,  prepared  as  directed  by  other  provisions  of  this  rule. 
He  shall  make  such  return  on  or  before  the  return  day,  unless  the  time 
therefor  be  extended  as  otherwise  provided  in  these  rules, 

3.  In  all  appeals,  not  in  admiralty  (and  save  in  cases  under  general 
equity  rule  77  [see  note  following  section  1536,  post]^,  the  transcript — 
the  contents  of  which  are  to  be  determined  pursuant  to  clauses  (a), 
and  (c)  of  general  equity  rule  76  (note  1) — shall  always  include: 
(1)  the  statement  of  evidence;  (2)  the  clerk's  certificate  showing 
what  portions  are  included  by  request  of  each  party;  (3)  any  opinion 
or  memorandum  filed  by  the  judge  pertaining  to  the  matter  involved 
in  the  appeal;  (%)  the  pleadings  affecting  the  decree  or  order  ap- 
pealed from,  and  such  order  or  decree;  (5)  all  proceedings  relating  to 
the  appeal  and  the  security  given  thereon,  together  with  a  copy  of  the 
citation,  if  one  there  was,  and  the  evidence  of  service;  (6)  in  cases 
removed  from  the  state  court,  the  full  transcript  on  removal;  and  (7) 
in  bankruptcy,  shall  also  contain  the  petition  for  adjudication  and  the 
order  thereon.  It  shall  omit:  (1)  all  formal  proceedings  to  bring  into 
court  parties  who  afterwards  appear  generally,  unless  such  proceedings 
are  involved  in  the  desired  review;  and  (2)  all  motions  or  petitions^ 
filed  and  all  affidavits  in  connection  therewith,  and  all  orders  made  and 
proceedings  had  thereon,  unless  such  matters  are  involved  in  the  de* 
sired  review.  It  shall  carry,  at  the  beginning  of  each  paper,  the  name 
thereof,  and  the  date  when  it  was  filed,  omitting  the  title  of  the  court 
and  the  cause  and  all  formal  endorsements  (note  2).  Orders  and  de- 
crees shall  carry  a  short,  descriptive  title  with  the  date  and  entry  and 
the  name  of  the  judge,  but  without  other  caption  (note  3).  Exhibits 
or  documents  shall  not  be  duplicated,  but  a  cross  reference  shall  bd 
made. 

i.  Upon  writ  of  error  from  this  court,  the  contents  of  the  tran- 
script shall  be  determined  and  the  transcript  made  up  in  the  same  man- 
ner  provided  by  clauses  (a)  and  (c)  of  general  equity  rule  76  and  clause 
3  of  this  rule,  both  applied  as  near  as  may  be  to  an  action  at  law.  Such 
transcript  shall  contain  also  a  copy  of  the  bill  of  exceptions,  the  as- 
signments of  error  and  the  writ  of  error. 

6.  The  original  citation  with  proof  of  service  and  the  original  writ 
of  error  shall  be  filed  with  the  clerk  of  the  court  belozv  and  be  by  him 
transmitted  with  the  transcript  to  the  clerk  of  this  court. 

6.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
District  Judge,  that  original  papers  or  exhibits  of  any  kind  shall  be 
inspected  in  this  court  upon  review,  he  may  make  such  rule  or  ofder 
as  to  him  may  seem  proper  for  the  safe-keeping,  transporting  and  re- 
turn of  such  original  papers  and  exhibits;  and  this  court  zvill  receive 
and  consider  such  originals  in  connection  with  the  transcript. 

7.  The  record,  in  cases  of  admiralty  and  maritime  jurisdiction, 
shall  be  made  up  as  provided  in  general  admiralty  rule  62. 

8.  On  motion  duly  made,  or  on  its  own  motion,  this  court  will  or- 
der portions  to  be  stricken  from  the  transcript,  or  additions  to  be  made 
thereto  by  supplementary  return,  as  may  appear  proper. 
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Note  1, — [Contained  General  Equity  Rule  75.    See  note  to  section 
1536,  post] 

(Note  2)—e.  g.,  ''ANSWER, 

Filed  February  1,  1913," 
(Note  S)—e.  g.,  "FINAL  DBCREB, 

Entered  February  1,  1913, 


by  Judge 

The  following  construction  of  this  rule  and  General  Equity  Rule  75  waa 
promulgated  October  14,  1914: 

Per  CtTRiAM.  Motions  recently  decided  and  others  now  pending  involving 
these  rules  justify  a  formal  statement  of  our  conclusions. 

Rule  75  fixes  no  time  within  which  the  statement  of  evidence  must  be  set- 
tled and  filed  in  order  to  "become  a  part  of  the  record  for  the  purposes 
of  the  appeal."  Undoubtedly,  the  better  practice  is  to  complete  this  step 
before  claiming,  or,  at  least,  before  perfecting  the  appeal,  and  if  the  term 
expires  before  the  final  statement  of  evidence  is  filed,  to  enter  an  order 
carrying  this  matter  into  the  next  term;  but  where  appeals  are  required 
within  thirty  days,  or  even  within  ten  days,  the  time  may  be  wholly  insuffi- 
cient to  perfect  the  record  in  this  respect,  and  the  expiration  of  the  term 
may  very  commonly  be  forgotten,  particularly  as  it  has  never  been  a  mat- 
ter of  importance  in  equity  appeals.  It  is  said  that  the  completing  of  this 
statement  of  evidence  corresponds  to  the  settling  of  a  bill  of  exceptions  at 
law,  and  Uie  familiar  rule  is  invoked  that  a  purported  bill  of  exceptions 
which  was  not  settled  within  the  trial  term  or  pursuant  to  a  reservation 
during  the  trial  term  is  a  nullity  and  will  be  stricken  from  the  record.  We 
are  not  satisfied  that  the  analogy  is  close  enough  to  justify  the  incorporation  of 
this  harsh  rule  into  the  practice  pursuant  to  rule  75,  which  must  have  been 
adopted  with  due  consideration  of  the  existing  practice  by  which  appeals  were 
claimed  and  perfected  regardless  of  the  expiration  of  terms;  and  we  con- 
clude that  the  trial  court  has  power  to  approve  and  direct  the  filing  of  the 
statement  of  evidence,  although  the  term  has  expired  when  the  decree  was 
rendered,  and  although  no  order  was  entered  carrying  the  subject-matter 
over  until  the  next  term. 

The  same  general  view  leads  also  to  the  conclusion  that  the  perfecting  of 
an  appeal  by  the  approval  of  a  bond  and  the  signing  of  citation  does  not 
deprive  the  trial  court  of  jurisdiction  to  settle  the  evidence.  It  is  true  that 
for  general  purposes,  jurisdiction  over  the  cause  is  thereby  ended,  and  that 
the  shaping  of  this  statement  of  evidence  involves  the  decision  by  the  judge 
of  disputed  claims;  but,  upon  the  whole,  the  proceeding  is  rather  ministerial, 
and  it  sufficiently  pertains  to  the  making  of  the  return  to  the  appeal  so  that 
we  think  a  statement  of  evidence  so  approved  and  filed  cannot,  for  that 
reason  alone,  be  stricken  from  the  record. 

Instances  occur  where  rule  75  is  wholly  disregarded,  and  the  return  to  the 
appeal  includes  the  evidence  in  full,  in  accordance  with  the  old  practice,  and 
we  are  asked  to  dismiss  appeals  where  the  record  is  so  made  up,  or  to  strike 
out  the  statement  of  evidence,  thereby  leading  to  an  affirmance.  To  send 
the  record  back  for  correction  in  this  respect  involves  delay  and  the  exer- 
cise of  uncertain  power;  while,  to  dismiss  the  appeal  or  to  strike  all  the 
evfdence  from  the  record  may  cause  the  Ipss  of  substantial  rights  through 
the  blunder  in  practice  by  counsel.  This  drastic  remedy  may  prove  to  be 
necessary  in  some  cases,  but  we  are  reluctant  to  apply  it  now.  The  en- 
forcement of  both  rules  rests,  primarily,  upon  the  district  judges,  whose  ob- 
ligation we  pointed  out  in  Pittsburgh,  etc.,  R.  Co.  v.  Glinn,  208  Fed.  989, 
126  C.  O.  A,  77;  and  we  have  no  doubt  that  they  will  observe  the  new 
practice  when  approving  a  statement  of  evidence  or  bill  of  exceptions;  but 
in  equity  appeals,  if  counsel  overlook  the  rule  and  follow  the  old  practice, 
the  matter  may  not  come  to  the  attention  of  the  trial  judge.  If  such  cases 
occur,  the  clerk  who  makes  return  to  the  appeal  should  not  include  the  evi- 
dence in  full,  and  his  due  attention  will  usually  prevent  informality  in  this 
respect.  In  those  instances,  however,  where  the  record  reaches  this  court 
containing  the  evidence  in  full,  we  think  general  equity  rule  76  provides  a 
remedy  which,  at  leart  during  the  transition  In  the  general  practice,  will 
be  sufficient.  The  reference  in  rule  76  to  "any  kindred  rule"  quite  clearly 
applies  to  rule  75.  It  is  true  that  the  offending  solicitor  in  this  situation 
is  the  solicitor  for  appellant,  and  that  appellant  pays,  in  the  first  instance, 
the  entire  cost  of  printing,  bo  that  if  he  is  unsuccessful  in  this  court,  no 
disposition  of  the  costs  of  printing  can  operate  as  a  penalty,  but  if  he  is 
successful,  he  can  be  denied  the  recovery  of  such  costs;  and  the  further 
affirmative  costs,  contemplated  by  rule  76,  might,  in  a  proper  case,  be  im- 
posed upon  the  offending  solicitors. 

There  la  no  rule  for  the  Sixth  Circuit  governing  translations. 
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lESiflThtli  Glrcatt.] 

TRANSI.ATIONS. — Whenever  any  transcript  transmitted  to  this  court 
upon  a  writ  of  error  or  appeal  shall  contain  any  document,  paper,  tes- 
timony or  other  proceeding  in  a  foreign  language,  and  the  transcript 
does  not  also  contain  a  translation  of  such  document,  paper,  testimony 
or  other  proceeding  made  under  the  authority  of  the  inferior  court, 
or  admitted  to  be  correct,  the  transcript  shall  noi  be  printed;  but  the 
case  shall  be  reported  to  this  court  by  the  clerk,  and  the  court  wUl 
thereupon  remand  it  back  to  the  inferior  court,  and  if  the  record  is 
to  be  printed  in  the  court  below,  it  shall  be  reported  to  that  court  by 
its  clerk,  in  order  that  a  translation  may  be  there  supplied  and  ifiserted 
in  the  record: 

RULE  16 

[Klffbth  Circuit.] 

Docketing  Cases.—:/.  It  shall  be  the  duty  of  the  plaintiff  in  error 
or  appellant  to  docket  the  case,  and  file  the  record  thereof  with  the 
clerk  of  this  court,  by  or  before  the  return-day,  whether  in  vacation 
or  in  term-time.  But,  for  good  cause  shown,  the  justice  or  judge  who 
signed  the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time 
by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with 
the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail 
to  comply  with  this  rule,  the  defendant  in  error  or  appellee  may  have 
the  cause  docketed  and  dismissed,  upon  producing  a  certificate,  whether 
in  term-time  or  vacation,  from  the  clerk  of  the  court  wherein  the  judg- 
ment or  decree  was  rendered,  stating  the  case,  and  certifying  that  such 
zurit  of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in 
no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the 
cc^e  and  file  the  record  after  the  same  shall  have  been  docketed  and 
dismissed  under  this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and, 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  zvithin  the  period  of 
time  above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in 
error  or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu- 
ment at  the  term. 

S.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docket- 
ing the  case  shall  be  entered. 

The  following  note  was  added  to  the  rule  for  the  Eighth  Circuit: 
Note.-— A  deposit  of  thirty-five  dollars  to  secure  clerk's  costs  is  required 
before  the  record  in  a  cause  is  filed  and  docketed. 

[First  Circuit.] 

Docketing  and  Dismissing  Cases. — 1.  The  plaintiff  in  error  or 
appellant  shall  docket  the  case,  and  file  the  record  thereof,  on  or  be- 
fore the  return  day,  whether  in  vacation  or  in  term  time.  But,  for 
good  cause  shozvn,  the  justice  or  judge  who  signed  the  citation,  or  any 
circuit  or  district  jud^e,  may  enlarge  the  time,  the  order  of  enlarge- 
ment to  be  filed  in  this  court, 

2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  zvith  this 
ride,  the  defendant  in  error  or  appellee  may  have  the  case  docketed 
and  dismissed  whether  in  term  time  or  vacation  upon  producing  a  cer- 
tificate from  the  clerk  of  the  court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  case,  the  return  day  of  the  citation,  and  that 
the  writ  of  error  or  appeal  was  duly  sued  out  or  allowed.  And  the 
plaintiff  in  error  or  appellant  shall  not  be  entitled  to  docket  the  case, 
or  file  the  record,  after  the  same  shall  have  been  docketed  or  dismissed 
under  this  rule,  unless  by  the  order  of  the  court  after  notice  to  the  ad- 
verse party, 
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But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  the  record;  and,  if  the  case  is  docketed  and  the  record 
filed  by  the  plaintiff  in  error  or  appellant  within  the  time  prescribed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  there- 
after, the  cctse  shall  stand  for  argument. 

S.  On  the  filing  of  the  record,  the  appearance  of  the  counsel  for 
the  party  docketing  the  case  shall  be  entered. 

[Second  Circuit.] 

Docketing  Cases. — 1.  It  shall  be  the  duty  of  the  plaintiff  in  error 
or  appellant  to  docket  the  case  and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the  return  day  whether  in  vacation 
or  in  term  time.  But  for  good  cause  shown  the  justice  or  judge  who 
signed  the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time 
upon  four  days'  notice  of  the  application  served  before  its  expiration 
on  the  attorney  for  the  opposite  party,  the  order  of  enlargement  to 
be  filed  with  the  clerk  of  the  District  Court  and  to  be  transmitted  by 
him  to  this  court  with  the  transcript  of  record.  If  the  plaintiff  in 
error  or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant 
in  error  or  appellee  may  have  the  cause  docketed  and  dismissed  upon 
producing  a  certificate,  whether  in  term  time  or  vacation,  from  the 
clerk  of  the  court  wherein  the  judgment  or  decree  wets  rendered,  stat- 
ing the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been 
duly  sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error 
or  appellant  be  entitled  to  docket  the  case  and  file  the  record  after  the 
same  shall  have  been  docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court. 

[Sections  2  and  3  are  the  same  as  the  corresponding  sections  for  the 
Eighth  Circuit] 

[Tl&ird  Circuit.] 

Translations. — [Same  as  Rule  15  for  the  First  Circuit.] 

The  provisions  governing  the  docketing  of  cases  in  the  Third  Circuit  are  con- 
tained in  Rule  17. 

[Fourth  Circuit.] 

Docketing  Cases. — 1.  Except  as  otherwise  provided  by  rule  SS, 
it  shall  be  the  duty  of  the  appellant,  plaintiff  in  error,  or  petitioner  for 
revision  in  bankruptcy  to  cause  to  be  printed  and  suitably  indexed  the 
transcript  of  the  record  (as  well  as  any  addendum  to  the  record  re- 
quired by  such  party)  and  to  deliver  the  same  to  the  clerk  or  deputy 
clerk  pf  the  court  below  for  certification,  sealing  and  transmission  to 
this  court  within  forty  days  from  the  date  of  the  citation  or  the  filing 
of  the  petition  for  revision;  and  also  on  or  before  the  expiration  of 
the  said  forty  days  tio  file  with  the  clerk  of  this  court  at  least  twenty- 
four  printed  copies  of  the  said  transcript  and  addendum  above-men- 
tioned^ if  any.  He  shall  also  at  the  same  time  furnish  to  the  adverse 
party  at  least  three  copies  of  the  printed  transcript  of  the  record^  in- 
cluding any  addendum  thereto  printed  at  his  instance.  It  shall  also 
he  the  duty  of  appellant,  plaintiff  in  error  or  petitioner  for  revision  to 
docket  the  cause  in  this  court  on  or  before  the  return  day,  whether  in 
term  time  or  vacation.  In  case  any  appellee  or  defendant  in  error 
shall  have  required  an  addendum  to  the  transcript  of  record,  it  shall 
be  the  duty  of  such  party  to  file  in  the  office  of  the  clerk  of  this  court, 
on  pr  before  the  said  return  day,  at  least  twenty-four  printed  copies 
of  such  addendum  as  well  as  one  additional  copy  thereof,  which  shall 
have  been  duly  certified  by  the  clerk  of  the  court  below;  and  such 
party  shall  at  the  same  time  furnish  to  the  adverse  party  at  least  three 
copies  pf  said  printed  addendum. 

The  time  within  which  any  of  the  acts  in  this  section  above  mention^ 
ed  are  required  to  be  done  may  for  good  cause  shoii^  be  enlarged  by 
the  justice  or  judge  who  signed  the  citation  or  any  judge  of  this  court, 
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dar  of  all  the  pending  cases,  arranged  by  districts  in  the  folloiving  or- 
der: Maine,  New  Hampshire,  Rhode  Island,  Massachusetts, 

[Tbird  Circuit.] 

Filing  Records,  Docketing  Cases  and  Entering  AppEARANCits. 
— 1,  The  plaintiff  in  error  or  appellant  shall  file  the  record  of  the  case 
and  cause  it  to  be  docketed  by  the  clerk  of  this  court  on  or  before  the 
return  day  of  the  citaiion,  whether  in  vacation  or  in  term  time;  but 
for  good  cause  shown  the  justice  or  judge  who  signed  the  citation,  or^ 
any  Circuit  or  District  Judge,  may  extend  the  return  day  thereof,  the 
order  for  extension  to  be  filed  with  the  clerk  of  this  court, 

2,  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  the 
first  section  of  this  rule  the  defendant  in  error  or  appellee  may  cause 
the  case  to  be  docketed  without  the  filing  of  any  record  and  have  it 
dismissed,  whether  in  term  time  or  vacation,  upon  due  proof  of  notice 
to  the  plaintiff  in  error  or  appellant  of  a  motion  for  such  dismissal,  and 
upon  producing  a  certificate  from  the  clerk  of  the  court  wher^n  the 
judgment  or  decree  was  rendered,  stating  the  case,  the  return  day  of 
the  citation,  and  that  the  writ  of  error  or  appeal  was  duly  sued  out  or 
allowed;  and  in  no  case  shall  the  plaintiff  in  error  or  appellant  be 
entitled  to  file  the  record  or  to  have  it  docketed  after  the  defendant 
in  error  or  appellee  shall  have  had  the  case  dismissed  under  this  sec- 
tion of  this  rule  unless  upon  special  order  of  the  court. 

3,  Instead  of  having  the  case  docketed  for  the  purpose  of  having  it 
dismissed  under  the  provisions  of  the  second  section  of  this  rule,  the 
defendant  in  error  or  appellee,  on  payment  of  the  usual  fees,  may 
file  the  record  and  cause  the  case  to  be  docketed  by  the  clerk,  and  if 
the  record  be  filed  and  the  case  docketed,  either  by  the  plaintiff  in  er- 
ror or  appellant,  within  the  time  prescribed  by  the  first  section  of 
this  rule,  or  by  the  defendant  in  error  or  appellee  under  the  provisions 
of  this  section,  the  case  shall  stand  for  argument. 

i.  On  the  filing  of  the  record  the  appearance  of  the  counsel  for  the 
party  docketing  the  case  shall  be  entered,  and  on  or  before  the  return 
day  of  the  citation  the  counsel  for  the  appellee  or  defendant  in  error 
shall  also  enter  appearance  for  the  appellee  or  defendant  in  error. 

The  provisions  governing  the  docket  in  the  Third  Circuit  are  contained  in 
Rule  18,  below. 

[Fourth  Circuit.] 

Docket. — 1,  The  clerk  shall  enter  upon  a  docket  all  cases  brought 
to  and  pending  in  the  court  in  their  proper  chronological  order. 

H.  All  cases  in  which  copies  of  the  printed  record  are  delivered  to 
the  adverse  party  or  his  counsel  at  least  twenty  days  before  any  reg- 
ular term  or  adjourned  term  shall  stand  for  argument  at  the  term 
holden  next  after  the  docketing  of  the  case. 

3.  The  clerk  before  each  regular  term  shall  print  a  docket  containing 
all  pending  cases  and  such  docket  shall  be  called  at  every  term  or  ad- 
journed term.  If  a  case  is  called  for  hearing  at  tzvo  terms  successively, 
and  upon  the  call  at  the  second  term  neither  party  is  prepared  to  argue 
it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error,  appellant  or 
petitioner  for  revision,  unless  sufficient  cause  is  shown  for  further 
postponement. 

4'  By  consent  of  counsel  in  writing  filed  zinth  the  clerk  of  this  court$ 
any  cases  not  included  in  section  2  of  this  rule  may  be  by  the  clerk 
placed  at  the  foot  of  the  argument  docket  and  may  be  argued  at  any 
term  or  adjourned  term,  provided  the  briefs  on  both  sides  are  filed 
before  the  case  is  called, 

[Sixtli  Circuit.] 

Proceedings  in  Forma  Pauperis. — 1,  Applications  for  leave  to 
proceed  in  this  court  pursuant  to  the  act  of  July  20, 1892,  as  amended 
June  25,  1910,  must  be  by  special  motion  with  notice  under  rule  2^. 
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//  made  before  return  is  filed  in  this  court,  notice  shall  be  served  upon 
the  adverse  counsel  in  the  District  Court.  The  showing  by  aflidavit 
must  be  sufficient  to  satisfy  this  court  that  the  appellant  is  entitled  to 
the  benefit  of  the  act 

£.  If  appellant  was  plaintiff  or  complainant  below,  he  must^  with 
his  application  to  this  court,  make  it  appear  whether  or  not  any  other 
person — attorney,  counsel,  or  othenvise — is  beneficially  interested  in 
the  recovery  sought,  and,  if  so,  that  every  such  person  is,  because  of 
his  poverty,  unable  to  pay,  or  give  security  for,  the  costs  from  which 
appellant  seeks  to  be  excused. 

Provisions  goyerning  the  docket  in  the  Sixth  Circuit  are  contained  in  Rule 
18,  below. 

[Seventli  Circuit.] 

DocKier. — The  clerk  shall  prepare  calendars  of  causes  for  the  regu- 
lar terms  of  this  courts  to  be  held  on  the  first  Tuesday  of  October  in 
each  year,  and  for  each  adjourned  session;  placing  thereon  in  proper 
chronological  order  only  cases  in  zvhich,  the  record  having  been  print- 
ed, briefs  upon  both  sides  have  been  filed  seven  days  before  the  begin- 
ning of  the  term  or  session. 

[CSiflTlfttlft  Circuit.] 

Docket. — [Same  as  for  the  Second  Circuit,  with  the  addition  of 
the  clause  "except  cases  from  the  districts  of  Colorado,  Utah,  Wyoming 
and  New  Mexico  which  cases  shall  only  be  called  at  the  September 
term  unless  counsel  otherwise  stipulate  as  provided  in  rule  3,"  after 
the  words  "at  every  term  or  adjourned  term."] 

[mntlft  Circuit.] 

Docket. — The  clerk  shall  upon  payment  to  him  by  the  appellant  or 
plaintiff  in  error  of  a  deposit  of  twenty-five  dollars  in  each  case,  file 
the  record  and  enter  upon  a  docket  all  cases  brought  to  and  pending  in 
the  court  in  their  proper  chronological  order. 

[To  which  was  added  the  following  note:    See,  also,  rule  16.] 

RULE  18 

IFIrat,  Second,  Fonrtb,  Fiftb,  and  Nintli  Circuits.] 

Certiorari. — No  certiorari  for  diminution  of  the  record  will  be 
hereafter  awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  zvhich  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  affidavit.  And  all  motions 
for  such  certiorari  must  be  made  at  the  first  term  of  the  entry  of  the 
case;  otherwise  the  same  will  not  be  granted,  unless  upon  special  cause 
shown  to  the  court,  accounting  satisfactorily  for  the  delay. 

[Tliird  Circuit.] 

Docket  and  Argument  Lists. — 1.  Upon  the  filing  of  the  record 
in  any  case  by  the  plaintiff  in  error  or  appellant  and  the  payment  by 
him  of  a  deposit  fee  of  forty  dollars,  the  clerk  shall  enter  the  case,  the 
record  of  which  is  so  filed,  upon  the  docket  of  this  court;  such  docket 
shall  have  all  its  cases  arranged  in  their  proper  chronological  order. 

2.  The  clerk  shall  prepare  and  cause  to  be  printed,  previous  to  the 
opening  of  each  term  of  this  court,  an  argument  list  of  all  ccLses  the 
records  of  which  shall  have  been  filed  with  him  not  less  than  fifteen 
days  before  the  opening  of  the  term,  which  cases  shall  be  put  on  the 
argument  list  in  the  chronological  order  of  docketing  the  same,  subject, 
however,  to  the  following  system  of  grouping:  The  first  group  shall 
be  composed  of  the  cases  in  which  all  the  Circuit  Judges  shall  be  com- 
petent to  sit;  the  second,  of  the  cases  in  which  all  the  Circuit  Judges 
except  the  youngest  in  commission  shall  be  competent  to  sit;  the  third, 
of  the  cctses  in  which  all  the  Circuit  Judges  except  the  next  to  the 
•  youngest  in  commission  shall  be  competent  to  sit,  and  the  fourth,  of 
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the  cases  in  which  all  the  Circuit  Judges  except  the  oldest  judge  in 
commission  shall  be  competent  to  sit. 

Provisions  goyeming  certiorari  identical  ynth  those  of  Rule  18  for  the  First 
Circuit  are  contained  in  Rule  20  for  the  Third  Circuit, 

[Sixtlft  Clrcntt.] 

Th^  Docket — Dockkting — Dismissing. — 1.  The  clerk  shall  enter 
upon  the  docket  in  their  proper  chronological  order  all  cases  brought 
to  or  in  this  court, 

2,  The  appellant  shall  docket  the  case  and  file  the  record  thereof 
with  the  clerk  of  this  court  by  or  before  the  return  day,  whether  in 
vacation  or  in  term  time,  and  at  the  time  of  filing  the  record^  the  ap- 
pellant shall  deposit  with  .the  clerk  the  sum  of  thirty- five  dollars  as 
security  for  costs,  except  in  cases  in  which  the  proper  showing  is  made 
and  an  order  of  this  court  is  entered  thereon  allozving  the  cause  to 
proceed  in  forma  pauperis,  and  except  in  the  cases  zvhere,  by  statute, 
advance  payment  of  costs  is  not  required.  For  good  cause  shown,  the 
justice  or  judge  who  signed  the  citation,  or  any  judge  of  this  court,  may 
enlarge  the  time  for  return  at  or  before  its  expiration,  the  order  of 
enlargement  to  be  returned  with  the  record  and  filed  with  the  clerk  of 
this  court.  If  the  appellant  fail  to  comply  ivith  this  rule,  the  appellee 
may  have  the  cause  docketed  and  dismissed,  upon  producing  a  certifi- 
cate from  the  clerk  of  the  court  wherein  the  said  judgment  or  decree 
was  rendered,  stating  the  case  and  certifying  that  such  writ  of  error 
or  appeal  has  been  duly  sued  out  or  allowed.  In  no  case  shall  the 
appellant  be  entitled  to  docket  the  case  and  file  the  record  after  the 
same  shall  have  been  docketed  and  dismissed  under  this  rule,  unless 
by  order  of  the  court. 

S.  The  appellee  may,  at  his  option,  docket  the  case  and  file  a  copy  of 
the  record  with  the  clerk  of  this  court;  and  if  the  case  is  docketed  and 
a  copy  of  the  record  filed  with  the  clerk  of  this  court  by  the  appellant 
within  the  period  of  time  above  limited  and  prescribed  by  this  rule,  or 
by  the  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu^ 
ment. 

4.  The  appearance  of  the  counsel  docketing  the  case  shall  thereupon 
be  entered  upon  the  docket, 

5.  All  subsequent  papers  filed,  orders  made  and  proceedings  had, 
shall  be  noted  upon  the  docket, 

6.  Whenever  counsel  for  appellant  and  appellee  shall,  in  vacation, 
sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed  atid  specifying  the  terms  as  to  costs,  on  which  terms  it 
is  to  be  dismissed,  and  shall  pay  to  the  clerk  any  fees  due,  he  shall  en- 
ter the  case  on  his  docket  as  dismissed  and  give  to  either  party  re~ 
questing  it  a  copy  of  the  agreement  filed;  but  no  mandate  or  other 
process  on  such  dismissal  shall  be  issued  without  the  order  of  the  court. 

There  are  no  provisions  governing  certiorari  in  the  rules  for  the  Sixth 
Circuit. 

[Seventli  Circuit.] 

Certiorari. — [Same  as  in  First  Circuit,  except  that  the  words  *'all 
motions,"  in  the  second  sentence  is  changed  to  "any  motion."] 

[ElKl&tli  Circuit.] 

Certiorari. — [Same  as  for  the  First  Circuit,  except  that  it  omits 
the  word  "hereafter"  between  the  words  "will  be"  and  the  word 
"awarded."] 

RULE  19 

[Firaty  Second,  and  Fiftli  Circuits.] 

Death  of  a  Party. — 1,  Whenever,  pending  a  writ  of  error  or  ap- 
peal to  this  court,  either  party  shall  die,  the  proper  representatives  in 
the  personalty  or  realty  of  the  deceased  party,  according  to  the  nature 
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of  the  case,  may  voluntarily  come  in  and  be  admitted  parties  to  the  suit, 
and  thereupon  the  case  shall  be  heard  and  determined  as  in  other  cases; 
and,  if  such  representatives  shall  not  voluntarily  become  parties,  then 
the  other  party  may  suggest  the  death  on  the  record,  and  thereupon,  on 
motion,  obtain  an  order  that,  unless  such  representatives  shall  become 
parties  within  sixty  days,  the  party  moving  for  such  order,  if  defend- 
ant in  error,  shall  be  entitled  to  have  the  writ  of  error  or  appeal  dis- 
missed, and,  if  the  party  so  moving  shall  be  plaintiff  in  error,  he  shall 
be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or 
decree  reversed,  if  it  be  erroneous:  provided,  however,  that  a  copy  of 
every  such  order  shall  be  personally  served  on  said  representatives  at 
least  thirty  days  before  the  expiration  of  such  sixty  days, 

2,  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  within  ten  days  after  the  expiration  of 
such  sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within 
that  time  to  compel  their  appearance,  the  case  shall  abate, 

3.  When  either  party  to  a  suit  in  a  circuit  or  district  court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this 
court  from  any  final  judgment  or  decree  rendered  in  the  circuit  or  dis- 
trict court,  and,  at  the  time  of  suing  out  such  writ  of  error  or  appeal, 
the  other  party  to  the  suit  shall  be  dead,  q^nd  have  no  proper  representa- 
tive within  the  jurisdiction  of  the  court  which  rendered  such  final  judg- 
ment or  decree,  so  that  the  suit  cannot  be  revived  in  that  court,  but 
shall  have  a  proper  representative  in  some  state  or  territory  of  the 
United  States,  or  in  the  District  of  Columbia,  the  party  desiring  such 
writ  of  error  or  appeal  may  procure  the  same,  and  may  have  proceed- 
ings on  such  judgment  or  decree  superseded  or  stayed  in  the  same  man- 
ner as  is  now  allowed  by  law  in  other  cases,  and  shall  thereupon  pro- 
ceed with  such  writ  of  error  or  appeal  as  in  other  cases.  And,  within 
thirty  days  after  the  filing  of  the  record  in  this  court,  the  plaintiff  in 
error  or  appellant  shall  make  a  suggestion  to  the  court,  supported  by 
affidavit,  that  the  said  party  was  dead  when  the  ^vrit  of  error  or  appeal 
ivas  taken  or  sued  out,  and  had  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  such  judgment  or  decree,  so 
that  the  suit  could  not  be  revived  in  that  court,  and  that  said  party  had 
a  proper  representative  in  some  state  or  territory  of  the  United  States, 
or  in  the  District  of  Columbia,  and  stating  therein  the  name  and  char- 
acter of  such  representative,  and  the  state  or  territory  or  district  in 
which  such  representative  resides;  and,  upon  such  suggestion,  he  may 
on  motion  obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judg- 
ment or  decree  rez^ersed  if  the  same  be  erroneous:  provided,  however, 
that  a  proper  citation  reciting  the  substance  of  such  order  shall  be 
served  upon  such  representative,  either  personally  or  by  being  left  at 
his  residence,  at  least  thirty  days  before  the  expiration  of  such  ninety 
days:  provided,  also,  that  in  every  such  case,  if  the  representative  of 
the  deceased  party  does  not  appear  within  ten  days  after  the  expiration 
of  such  ninety  days  and  the  measures  above  provided  to  compel  the 
appearance  of  such  representative  have  not  been  taken  within  the  time 
as  above  required,  by  the  opposite  party,  the  case  shall  abate:  and  pro- 
vided, also,  that  the  said  representative  may  at  any  time,  before  or 
after  said  suggestion,  come  in  and  be  made  a  party  to  the  suit,  and 
thereupon  the  case  shall  proceed,  and  be  heard  and  determined  as  in 
other  cases. 

[Tliira  Clrciilt.1 

Arguments,  Continuances  and  Dismissals. — 1,  The  cases  in  the 
argument  list  shall  be  called  for  argument  at  each  term,  or  adjourned 
term,  and  cases  shall  be  argued  on  call  unless  the  court  shall  for  good 
cause  otherwise  order, 
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i.  If  the  defendant  in  error  or  appellee  fails  to  appear  when  his  case 
is  called  for  argument,  the  court  may  proceed  to  hear  the  argument  on 
the  part  of  the  plaintiff  in  error  or  ap^pellant  and  to  give  judgment  ac- 
cording to  the  right  of  the  case. 

3.  For  good  cause  shown  the  court  may  order  the  continuance  of 
any  case  for  the  term, 

4,  When  a  case  is  reached  in  the  regular  call,  and  there  is  no  ap- 
pearance for  either  party,  it  may  he  dismissed  at  the  cost  of  the  plain- 
tiff in  error  or  appellant. 

6.  Where  no  counsel  appears  for  the  plaintiff  in  error  or  appellant, 
and  no  brief  hcus  been  filed  for  him,  the  defendant  in  error  or  appel- 
lee may  have  the  writ  of  error  or  appeal  dismissed  at  the  cost  of  the 
defaulting  party. 

6.  If  a  case  is  called  for  argument  at  two  terms  successively,  and 
upon  the  call  at  the  second  term  neither  party  is  prepared  to  argue  it, 
it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant  un- 
less a  sufficient  cause  is  shown  for  further  postponement. 

7.  Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending 
in  the  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in  writ- 
ing directing  the  case  to  be  dismissed,  and  specifying  the  terms  on 
which  it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any 
fees  that  may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter 
the  case  dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of 
the  agreement  filed;  but  no  mandate  or  other  process  shall  issue  with- 
out an  order  of  the  court. 

8.  Cases  may  also  be  dismissed  in  accordance  with  the  second  sec- 
tion of  rule  17,  the  first  section  of  rule  23  and  the  fourth  section  of 
rule  £4  of  this  court. 

9.  Except  as  in  the  preceding  sections  of  this  rule  it  is  otherwise 
provided,  no  motion  to  dismiss  a  writ  of  error  or  an  appeal  will  be 
heard  unless  previous  notice  of  the  motion  has  been  given  to  the  plait^ 
tiff  in  error  or  appellant  or  his  counsel. 

Provisions  governing  procedure  in  the  Third  Circuit  after  the  death  of  a 
party,  the  same  as  those  of  Rule  19  for  the  First  Circuit,  except  that  the  words 
"circuit  or**  were  omitted  wherever  they  occurred  before  the  words  "district 
court,"  are  contained  in  Rule  21  for  the  Third  Circuit. 

[Fonrtb  Circuit.] 

De:ath  of  a  Party. — [Same  as  for  the  First  Circuit,  except  that  it 
adds  the  words  "or  appellee"  after  "defendant  in  error"  and  the  words 
"or  appellant"  after  the  words  "plaintiff  in  error"  in  section  1,  and 
omits  the  words  "circuit  or"  wherever  they  appear  before  the  words 
"district  court"  in  section  2.] 

[Sixtli  Circuit.] 

Printing  Records. — 1.  In  cases  where  the  record  is  printed  by  the 
appellant  under  act  ff  February  13,  1911,  he  shall  file  with  the  clerk 
twenty-five  printed  copies  thereof  zvithin  the  time  cts  limited  or  ex- 
tended for  making  return  to  writ  of  error  or  appeal.  The  clerk  shall 
examine  the  printed  records  so  offered  to  ascertain  whether  the  tran- 
script complies  with  rule  16,  and  also,  whether  the  printed  records 
comply  with  the  statute  and  are  properly  indexed.  If,  in  his  judg^ 
ment,  they  are  insufficient  in  any  particular,  he  shall  bring  the  matter 
tp  the  attention  of  the  court,  which  tvill  thereupon  make  such  order  as 
to  it  may  seem  proper  for  corrected  or  supplementary  return  and 
printed  records.  As  soon  as  the  printed  records  are  approved  as  filed 
or  perfected  as  ordered,  the  clerk  shall  deliver  one  copy  to  each  coun- 
sel or  group  of  counsel  representing  a  separate  interest,  and  shall  conr- 
tinue  such  distribution  as  counsel  subsequently  appear. 

2.  The  clerk  shall,  from  time  to  time  and  as  directed  by  the  senior 
Circuit  Judge,  receive  proposals  for  printing  such  records  as  are  to  be 
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printed  by  the  clerk,  which  proposals  shall  be  submitted  to  such 
judge,  tvho  will,  in  his  discretion,  aivard  such  printing  to  the  most 
satisfactory  bidder;  and  the  same  shall  be  done,  during  the  period  of 
such  award,  by  the  person  to  whom  it  is  made. 

5.  In  cases  where  appellant  is  not  proceeding  under  such  statute, 
the  clerk  shall  at  once,  upon  the  docketing  of  the  case,  cause  an  esti- 
mate to  be  made  of  the  cost  of  printing  the  record,  including  his  super- 
vising fee  as  provided  in  the  table  of  costs  following  rule  27,  and 
notify  counsel  for  appellant  of  the  estimated  amount,  which  shall  be 
paid  to  the  clerk  within  ten  days  after  such  notice.  If  not  so  paid, 
the  case  may  be  dismissed  upon  nwtion  or  by  the  court  upon  its  own 
motion,  Supplefnental  estimates  and  payments  thereof  shall  be  made, 
if  necessary;  any  excess  payment  shall  be  refunded,  when  the  print- 
ing is  finished.  When  the  record  was  printed  upon  a  former  review  of 
the  same  cckse,  and  enough  old  records  to  be  reasonably  sufficient  for 
use  upon  the  hearing  are  on  file  or  available,  the  use  of  such  old  rec- 
ords, in  lieu  of  printing,  will  be  permitted,  upon  the  order  of  the  pre- 
siding judge,  and  to  the  extent  specified  in  such  order. 

4.  At  once,  upon  the  payment  of  such  estimate,  the  clerk  shall  cause 
twenty-five  copies  of  the  record  to  be  printed  forthwith,  shall  file  the 
same  and  shall  distribute  three  copies  of  the  same  to  counsel  for  each 
separate  adverse  interest  then  or  thereafter  appearing.  Before  print- 
ing, he  shall  examine  the  transcript  to  ascertain  whether  it  complies 
with  rule  15,  and  if,  in  his  judgment,  it  omits  anything  required  by 
that  rule,  he  shall  submit  the  matter  to  the  court,  which  ivill  make  such 
order  as  to  it  may  seem  proper  regarding  a  corrected  or  supplementary 
return;  and  the  printing  shall  be  delayed  until  the  filing  of  any  fur- 
ther return  so  ordered.  In  printing,  the  clerk  shall  omit  any  matters 
contained  in  the  transcript  which,  by  rule  16,  are  required  to  be 
omitted.  If  the  appellant  shall  in  writing  and  before  the  record  is 
printed,  request  the  clerk  so  to  do,  he  shall  print  fifty  cppies  instead 
of  twenty-five.  If  the  appellee  shall  request  such  additional  copies  to 
be  printed,  the  clerk  shall  comply  with  such  request,  if  the  appellee, 
upon  demand,  advances  to  him  the  estimated  cost  of  printing  the  addi- 
tional twenty-five  copies.  If,  later,  a  review  in  the  Supreme  Cov,rt 
is  sought,  the  clerk  shall  deliver  such  twenty-five  copies  to  the  party 
seeking  a  review;  but  if  such  additional  records  are  wanted  by  the 
party  who  did  not  pay  for  the  printing  thereof,  the  clerk  shall  require 
payment  to  him  of  the  actual  cost  of  such  additional  printing  and  shall 
refund  the  same  to  the  party  who  had  paid  therefor. 

6.  Where  the  record  is  printed  by  the  appellant,  he  shall  file  there- 
with proof  by  affidavit  of  the  actual  cost  of  such  printing,  including 
the  amount  paid  to  the  clerk  in  the  District  Court  for  the  transcript. 
The  amounts  paid  to  the  clerk  of  the  District  Court  for  the  manuscript 
transcript  and  to  the  clerk  of  this  court  for  printing  and  for  his  fees 
in  connection  therewith,  or  the  amounts  so  slwwn  to  have  been  paid 
below  by  appellant  (not  exceeding,  for  printing,  the  amount  which 
printing  and  supervision  by  the  clerk  of  this  court  would  have  cost) 
shall  form  a  part  of  the  costs  of  the  cause  in  this  court  and  shall  be 
taxed  against  the  party  against  wlvpm  the  costs  are  given  and  shall  be 
inserted  in  the  mandate  or  other  proper  process. 

The  provisions  concerning  procedure  in  the  Sixth  Circuit  after  the  death  of  a 
party  are  contained  in  Rule  16,  above. 

[Se-rentli  Circuit.] 

Death  of  a  Party. — [Same  as  in  First  Circuit,  except  words  "writ 
of  error  or  appeal"  are  used  in  place  of  the  word  "case"  in  last  line  of 
paragraph  2.  At  the  end  of  paragraph  3  the  court  adds :  "See  sec.  9, 
Act  of  March  3,  1875.    Sup.  Rev.  Stat.  p.  177."] 

(1311) 


§  1114  THE  JUDICIAL  CODE  (Tit.  12o 

IBlffbtli  and  Nlntli  Circuits.] 

Dkath  of  a  Party. — [Same  as  for  the  First  Circuit,  except  that 
the  words  "circuit  or"  are  omitted  wherever  they  occur  in  section  2 
before  the  words  "district  court."] 

RULE  20 

[First,  Second,  Flftli,  and  Ninth  dronits.] 

Dismissing  Cascs. — Whenever  the  plaintiff  and  defendant  in  a  writ 
of  error  pending  in  this  court,  or  the  appellant  and  appellee  in  an  ap- 
peal, shall,  by  their  attorneys  lof  record,  sign  and  file  with  the  clerk  an 
agreement  in  writing  directing  the  case  to  be  dismissed,  and  specify- 
ing the  terms  on  which  it  is  to  be  dismissed,  as  to  costs^  and  shall  pay 
to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the  duty  of 
the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party  re- 
questing it  a  copy  of  the  agreement  filed;  but  no  mandate  or  lOther 
process  shall  issue  unthout  an  order  of  the  court 

In   the   First  Circuit  the  heading  of  this  rule  is  '^Dismissing  Gases   by 
Agreement." 
[Third  Circuit.] 

Certiorari.— [Same  as  Rule  18  for  the  First  Circuit.] 

Provisions  governing  the  dismissal  of  cases  by  agreement  in  the  Third  Cir- 
cuit, the  same  as  those  in  Rule  20  for  the  Blrst  Circuit,  are  contained  in  Bule 
19,  §  7,  for  the  Third  Circuit. 
[Fonrtli  Circuit.] 

Dismissing  Cases. — [Same  as  for  the  First  Circuit,  with  the  addi- 
tion of  the  sentence,  "No  attorney's  docket  fee  shall  be  taxed  in  a 
case  dismissed  under  this  rule,"  at  the  end  thereof.] 

[Sixth  Clromlt.] 

Briefs. — 1,  Counsel  for  appellant,  within  twenty-five  days  after  the 
filing  of  the  printed  copies  of  the  record,  shall  file  with  the  clerk  twen- 
ty printed  copies  of  a  brief. 

2.  This  brief  shall  contain,  in  order  here  stated: 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  involved,  and  the  manner  in  which  they  are  raised; 

(2)  A  brief  of  the  argument^  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record,  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length, 

3.  Within  thirty  days  after  service  of  appellant's  brief,  counsel  for 
appellee  shall  file  with  the  clerk  twenty  printed  copies  of  his  brief, 
which  shall  be  of  like  cliaracter  to  that  required  of  appellant,  except 
that  no  statement  of  the  case  shall  be  required, 

4.  Subsequent  briefs  may  be  filed  by  either  party;  by  the  appel- 
lant, not  less  than  twenty  days,  and  by  the  appellee,  not  less  than  ten 
days,  before  the  case  is  put  on  call  for  argument.  Later  briefs  will 
not  be  received  by  the  clerk  or  by  the  court,  without  permission  of 
the  court  or  one  of  the  judges  thereof, 

5.  Every  brief  of  more  than  twenty  pages  shall  contain,  ton  its  front 
fly  leaves,  a  subject  index  with  page  references,  the  subject  index  to  be 
supplemented  by  a  list  of  all  cases  referred  to,  alphabetically  arranged, 
together  with  references  to  the  pages  of  the  brief  where  the  cases  are 
cited. 

6.  At  or  before  the  time  of  filing  any  brief,  two  copies  thereof  shall 
be  served  upon  each  adverse  counsel  who  has  appeared  in  this  court, 
and  if  there  has  been  no  appearance  here  for  appellee,  then  upon  his 
counsel  in  the  court  below;  and  the  clerk  shall  require  proof  or  ac- 
knowledgment of  such  service  to  be  filed  with  the  briefs, 

7.  When  an  appellant  is  in  default  under  clause  1  of  this  rule,  the 
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case  may  be  dismissed  on  motion,  or  further  time  may  be  granted; 
when  an  appellee  is  in  default  under  clause  S  of  this  rule,  the  appellant 
may  bring  such  default  to  the  attention  of  the  court  by  motion  for  a 
summary  judgment  of  reversal,  and  thereupon  the  court  will  enter- 
tain such  motion,  or  grant  further  time,  as  may  seem  proper;  at  the 
hearing,  a  party  whp  has  not  filed  a  brief  as  required  by  this  rule^  will 
not  be  heard  orally,  unless  the  court  shall  so  request. 

Provisions  governing  the  dismissal  of  cases  by  agreement  in  the  Sixth  Circuit, 

similar  to  those  in  Rule  20  for  the  First  Circuity  are  contained  in  Rule  18,  |  6, 

for  the  Sixth  Circuit 

[Sev^entli  Circuit.] 

Dismissing  Cases. — Whenever  the  parties  to  a  writ  of  error  or  an 
appeal  shall,  by  their  attorneys  of  record^  sign  and  file  with  the  clerk 
an  agreement  in  writing  directing  the  case  to  be  dismissed,  and  specify- 
ing the  terms  on  which  it  is  to  be  dismissed,  in  respett  to  costs,  and 
shall  pay  to  the  clerk  any  fees  that  may  be  due  to  him,  the  clerk  shall 
enter  the  case  dismissed,  and  shall  give  to  either  party  requesting  it  a 
copy  of  the  agreement  filed,  but  no*  mandate  or  other  process  shall  issue 
without  an  order  of  the  court. 

iVUglkOk  Cirovit.] 

Dismissing  Cases. — [Same  as  for  the  First  Circuit,  except  that  it 
substitutes,  for  the  clause  in  that  rule  following  "it  shall  be  the  duty  of 
the  clerk,"  the  clause  "seasonably  to  present  such  agreement  to  the 
court  for  its  consideration  and  determination/'] 

RULE  21 

[Fonrtli,  Ftftliy  and  Btvlitli  Circuits.] 

Motions. — 1,  All  motions  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more  without  special  leave  of  the  court  granted  before  the 
argument  begins, 

S.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party, 

IFirat  Circuit.] 

Motions. — 1.  The  motion  day  shall  be  the  first  Tuesday  of  every 
stated  session  of  the  court,  and  any  other  Tuesday  while  the  court  shall 
remain  in  session, 

£.  [Same  as  section  1  for  the  Fifth  Circuit.] 

5.  All  motions  to  dismiss  writs  of  error  or  appeals  (except  motions 
to  docket  and  dismiss  under  rule  16)  or  to  advance  cases,  or  for  a 
writ  of  certiorari,  and  other  special  motions,  shall  be  printed,  and  be 
accompanied  by  printed  briefs. 

J^  [Same  as  section  3  for  the  Fourth  Circuit,  except  that  it  uses  the 
words  "his  counsel"  at  the  end,  instead  of  the  words  "or  the  counsel 
or  attorney  of  such  party."] 

6.  Any  motion,  of  which  counsel  shall  have  given  notice  to  the  clerk 
in  advance,  shall  be  entered  on  the  clerk's  list  in  the  order  in  which  he 
receives  notice  thereof,  and  shall  have  priority  in  that  order  beforel 
other  motions,  unless  otherwise  specially  ordered  by  the  court. 

6,  [Same  as  section  2  for  the  Fourth  Circuit,  except  that  it  limits 
the  time  for  argument  to  one-half  hour  on  each  side.] 

[Second  Circuit.] 

Motions. — [Same  as  for  the  Fifth  Circuit,  except  that  it  limits  the 
time  for  argument  to  one-half  hour  on  each  side.] 
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[Thtrd  Ctrevit.] 

Death  o?  a  Party. — [Same  as  Rule  19  for  the  First  Circuit,  except 
that  it  omits  the  words  "circuit  or"  before  the  words  "district  court" 
wherever  they  occur  in  section  3.] 

ProvisionB  governing  motions  in  the  Third  Circuit,  identical  with  those  in 
sections  1  and  2  of  Rule  21  for  the  First  Circuit,  are  contained  in  Rule  22  for 
the  Third  Circuit,  but  there  is  no  .provision  in  the  latter  circuit  similar  to  sec- 
tion 3  of  Rulfe  21  for  the  First  Circuit. 
ISixtb  Circuit.] 

Form  of  Printed  Records  and  Briefs. — 1.  Records  printed  by 
the  clerk  shall  he  of  a  uniform  size,  printed  in  small  pica  type,  £4 
pica  ems  to  a  line,  4S  lines  to  a  page,  solid,  with  index  and  suitable 
cover,  containing  the  title  of  the  court  and  cause,  the  court  from  which 
the  case  is  brought  to  this  court  and  the  number  of  the  case;  size  of 
pages  to  be  9^2^  by  dy^  inches,  except  that  in  patent  cases,  the  size  of 
the  page  will  b*e  10%  by  7^  inches — thai  is  to  say,  large  enough  to 
bind  in  copies  of  Patent  Office  drawings  and  specifications  zvithout 
folding. 

The  type  shall  be  of  a  clear,  strong  face,  substantially  equivalent  to 
that  in  which  this  rule  is  printed,  and  the  paper  shall  be  wholly  iw- 
glased.  Each  page  shall  carry,  as  a  running  head,  in  addition  to  the 
48  lines,  the  name  of  the  paper  or  of  the  witness  testifying,  as  found 
on  that  page.  Each  pleading,  order,  exhibit  or  other  paper  shall  be 
separated  from  the  preceding  matter  by  a  two-inch  space,  and  shall  be 
headed  by  its  title,  in  black-face  capitals,  and  its  filing  date  (e.  g,, 
"ANSWER— Fifed  February  15,  1913").  The  full  title  of  the  court 
and  cause  below  shall  be  given  on  the  title  page;  elsewhere,  both  shall 
be  omitted, 

£.  Printed  arguments  and  briefs  of  attorneys  shall  conform,  as  far 
as  practicable,  to  the  size  and  style  of  the  printed  record,  but  shall  con- 
tain about  36  lines  to  the  page,  and  be  leaded  with  at  least  two-point 
leads. 

Provisions  governing  motions  and  hearings  thereon  in  the  Sixth  Circuit  are 
contained  in  Rule  24  for  that  Circuit,  below. 
[Se^entli  Circuit.] 

Motions. — [Same  as  for  the  Fourth  Circuit,  except  that  it  limits 
the  time  for  argument  to  one-half  hour  on  each  side.] 

[Nintb  Circuit.] 

Motions. — 1,  [Same  as  section  1  for  the  Fourth  Circuit,  with  the 
addition  of  the  following  clause  at  the  end  thereof:  "And  shall  be 
served  upon  opposing  counsel  at  least  five  days  before  the  day  noticed 
for  the  hearing."] 

2,  [Same  as  section  2  for  the  Fourth  Circuit,  except  that  it  limits 
the  time  for  argument  to  one-half  hour.] 

5.  [Same  as  section  3  for  the  Fourth  Circuit,  except  that  it  inserts 
the  words  "as  above"  after  the  wards  "previous  notice."] 

[The  following  note  was  added  to  the  rule:   When  typewritten,  an  original 
and  three  copies  must  be  filed.] 

RULE  22 

[Second  and  Flftb  Circuits.] 

Parties  Not  Ready. — 1.  Where  no  counsel  appears,  and  no  brief 
has  been  filed  for  the  plaintiff  in  error  or  appellant,  when  the  case  is 
called  for  trial,  the  defendant  may  have  the  plaintiff  called,  and  the 
writ  of  error  or  appeal  dismissed, 

2,  Where  the  defendant  fails  to  appear  when  the  case  is  called  for 
trial,  the  court  may  proceed  to  hear  an  argument  on  the  part  of  the 
plaintiff,  and  to  give  judgment  according  to  the  right  of  the  case, 

3,  When  a  case  is  reached  in  the  regular  coll  of  the  docket,  and 
there  is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiff, 
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[First  Clrcutt.l 

Cai.1,  and  ORDtR  o^  THE  CALENDAR. — 1.  On  the  first  Tuesday  of 
October  and  of  January,  and  on  the  second  Tuesday  of  April,  the 
court,  except  as  may,  from  time  to  time,  be  otherwise  ordered,  will 
commence  calling  cases  for  argument  in  the  order  in  which  they  stand 
on  the  calendar,  and  proceed  from  day  to  day  during  the  session  in 
the  same  order;  but  no  case  from  the  district  of  Massachusetts  shall 
be  called  before  the  second  Tuesday  of  the  session, 

2,'  [Same  as  section  1  for  the  Secpnd  Circuit.] 

5.  [Same  as  section  2  for  the  Second  Circuit.] 

4.  [Same  as  section  3  for  the  Second  Circuit,  except  that  it  substi- 
tutes the  word  "calendar"  for  the  word  "docket"  and  the  word  "may" 
for  the  word  "shall"  before  the  words  "be  dismissed."] 

6.  If  either  of  the  parties  is  ready  when  the  case  is  called,  the  same 
may  be  heard;  and,  if  neither  party  is  ready,  the  case  may  be  dis- 
missed, or  be  postponed  to  th*e  next  session,  as  the  court  may   order, 

6.  If  a  case  is  called  for  hearing  at  two  stated  sessions  successively 
and,  on  the  coil  at  the  second  session,  neither  party  is  prepared  to  argue 
it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant, 
unless  sufficient  cause  is  shown  for  further  postponement. 

7.  The  court  will  not  hear  arguments  on  Mondays  or  Saturdays,  un^ 
less  for  special  cause  it  shall  so  order, 

8.  Five  cases  are  liable  to  be  called  on  the  coming  in  of  the  court  on 
each  day. 

9.  Revenue  and  other  cases  which  concern  the  United  States,  and 
which  also  involve  or  affect  some  matter  of  general  public  interest,  and 
criminal  cases,  and  cases  once  adjudicated  by  this  court  on  their  merits 
and  again  brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by 
order  of  the  court. 

10.  Two  or  more  cases  involving  the  same  question  may,  by  leave 
of  the  court,  be  heard  together,  to  be  argued  as  one  case  or  more,  as 
the  court  may  order, 

11.  No  agreement  of  counsel  to  pass  or  postpone  a  case,  or  to  sub- 
stitute one  case  for  another,  shall  become  effective  except  on  leave. 

[Tliird  Clrentt.] 

Motions. — [Same  as  sections  1  and  2  of  rule  21  for  the  Second 
Circuit.] 

Provisions  goTerning  the  procedure  in  the  Third  Circuit  when  the  parties  fail 
to  appear  or  are  not  ready  are  contained  in  sections  2-6  of  Rule  19  for  that 
Circuit,  above. 

[Fovrtli  Circuit.] 

Parties  Not  Ready. — 1.  When  a  case  is  called  for  hearing,  and 
no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff  in  error 
or  appellant,  the  defendant  in  error  or  appellee  may  have  the  adverse 
party  called  and  the  writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  in  error  or  appellee  fails  to  appear  when  the 
case  is  called  for  hearing,  the  court  may  proceed  to  hear  argument  on 
the  part  of  the  plaintiff  in  error  or  appellant,  and  to  give  judgment  ac- 
cording to  the  right  of  the  case. 

S.  When  a  case  is  reached  in  the  regular  call  of  the  docket  and  no 
counsel  appears  for  either  party  and  no  submission  of  the  case  is 
asked,  the  case  may  be  dismissed  at  the  cost  of  the  plaintiff  in  error 
or  appellant. 

[Sixtb  Circuit.] 

The  Hearing  Calendar. — 1.  Upon  the  expiration  of  the  time  lim- 
ited for  filing  briefs,  the  case  shall  stand  for, hearing  when  reached. 

2.  A  calendar,  containing  all  cases  docketed  and  not  heard,  shall  be 
printed  by  the  clerk  for  the  October,  January  and  April  sessions.  The 
cases  on  the  calendar  which  stand  for  hearing  under  clause  1  will  be 
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called  for  argument  in  their  order  (as  far  as  practicable)  on  the  calen- 
dar, except  as  special  advancements  may  have  been  made. 

3.  By  leave  of  court  and  on  motion  of  either  party  (1)  cases  entitled 
by  statute  to  precedence,  (2)  criminal  cases,  (3)  appeals,  writs  of  error 
or  petitions  to  revise  in  bankruptcy  matters,  and  (4)  cases  which  are 
for  the  second  time  in  this  court, — may  be  advanced  and  set  for  a 
designated  session.  The  court  may  also,  on  its  own  motion  or  for  good 
cause  shown  on  motion  of  either  party,  advance  any  case  to  be  heard 
at  any  session,  though  the  time  permitted  under  the  rules  for  filing 
briefs  may  not  have  expired  at  the  day  set  for  hearing, 

4'  Not  more  than  three  cases  will  be  heard  on  one  day  (counting, 
however,  as  one  case,  two  or  more  which  are  heard  together).  The 
call  for  the  next  day  shall,  at  the  adjournment  of  court,  be  exhibited 
in  the  clerk's  office.  Counsel  choosing  to  rely  on  the  judgment  of  the 
clerk  as  to  the  probable  time  of  hearing  any  case  must  do  so  at  their 
own  risk, 

6.  When  the  case  is  called,  if  either  party  is  ready,  the  case  will  be 
heard.  If  there  is  no  appearance  for  either  party,  the  case  will  be  dis- 
missed. If  the  appellant  does  not  appear  by  counsel  or  by  printed 
brief  but  the  appellee  does  appear,  the  case  ztnll  be  dismissed.  If  the 
appellant  appears  and  the  appellee  does  not,  the  court  will  hear  the  ap- 
pellant. 

6.  By  agreement  of  coimsel  in  open  court  or  by  stipulation  filed  in 
the  clerk's  office,  hearing  may  be  continued  once  to  any  later  session 
during  the  term  or  from  the  last  session  of  one  term  to  the  first  session 
of  the  next  term,  but  not  to  a  later  day  during  the  same  session.  Sub- 
sequent continuances  can  be  made  only  by  the  court  and  will  be  only 
for  reasons  satisfactory  to  the  court;  and  engagement  of  counsel  in 
other  courts  will  not  be  considered  good  cause. 

7.  Two  or  more  cases,  involving  the  same  question,  may,  by  order 
of  the  court,  be  heard  together,  but  they  must  be  argued  as  one  cause. 

[Seventb  Circuit.] 

Parties  Not  Risady. — 1.  Where  no  counsel  appears,  and  no  brief 
has  been  filed  for  the  plaintiff  in  error  or  appellant,  when  the  case  is 
called  for  trial  the  other  party  may  have  the  writ  of  error  or  appeal 
dismissed. 

2.  If  the  appellee  or  defendant  in  error  fails  to  appear  ivhen  the  case 
Is  called,  the  court  may  proceed  to  hear  argument  on  the  part  of  the 
plaintiff  in  error  or  appellant  and  to  give  judgment  according  to  the 
right  of  the  case. 

3,  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  and  no  brief  on  file  for  the  appellant 
or  plaintiff  in  error,  the  case  shall  be  dismissed  at  the  cost  of  the  ap- 
pellant or  plaintiff  in  error. 

[EiVbtli  Circuit.] 

Parties  Not  Ready. — [Same  as  for  the  Second  Circuit,  except  that 
it  inserts  the  words  "in  error  or  appellant"  after  the  word  "plaintiff** 
wherever  it  occurs,  and  the  words  "in  error  or  appellee"  after  the  word 
"defendant"  wherever  it  occurs.] 

[Ntntli  Circuit.] 

Parties  Not  Ready. — 1.  [Same  as  section  1  for  the  Second  Cir- 
cuit.] 

2,  [Same  as  section  2  for  the  Second  Circuit,  except  that  it  begins 
with  the  word  "When,"  instead  of  "Where."] 

3.  [Same  as  section  3  for  the  Ninth  Circuit,  except  that  it  begins 
with  the  word  "Where,"  instead  of  the  word  "When,"  and  adds  the 
words  "in  error  or  appellant"  after  the  word  "plaintiflE."] 
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RULE  23 

[First  Clrcnlt.l 

Printing  Ri^cords.— ^^.  In  all  cases,  the  plaintiff  in  error  or  ap- 
pellant, on  docketing  a  case  and  filing  the  record,  shall  enter  into  an 
undertaking  to  the  clerk,  with  surety  to  his  satisfaction,  for  the  pay- 
ment of  his  fees,  or  otherwise  satisfy  him  in  that  behalf, 

2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  print- 
ing the  record,  and  of  his  fee  for  preparing  it  for  the  printer,  and  shall 
notify  to  the  party  docketing  the  case  the  amount  of  the  estimate.  If 
he  shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify  ihSt 
adverse  party,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for 
want  of  such  payment  the  record  shall  not  have  been  printed  when  the 
case  is  reached  at  the  regular  call  of  the  docket,  the  case  may  be  dis- 
missed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the 
clerk,  twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's 
supervision,  for  the  use  of  the  court  and  of  counsel 

4.  The  clerk  shall  take  to  the  printer  the  original  transcript  on  file, 
but  shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers 
sent  up  under  rule  H,  or  other  original  papers,  as  are  necessary  to  be 
printed. 

6.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
copies  are  properly  indexed;  and  he  shall  distribute  printed  copies  to 
the  judges  a»id  the  reporter,  from  time  to  time,  as  required,  and  three 
copies  to  the  counsel  for  each  party.  An  additional  number  of  copies 
may  be  printed  at  the  request  of  either  party  for  his  own  use  and  at 
his  own  expense,  or  by  order  of  the  court, 

6.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  record 
shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed; 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record. 

7,  The  clerk  may  receive  from  either  party,  and  use  as  parts  of  the 
printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient 
size  and  type,  any  portions  which  have  been  printed  in  any  other  courts 
and  also  printed  copies  of  patents  and  other  exhibits,  allowing  the 
party  furnishing  the  same  such  sum  therefor  as  the  clerk  deems  rea- 
sonable, to  be  added  to  and  form  a  part  of  the  cost  of  printing. 

8.  If  the  actual  cost  of  printing  the  record,  together  zvith  the  fee 
of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  estimate, 
the  excess  shall  be-  paid  to  the  clerk  before  the  delivery  of  a  printed 
copy  to  either  party  or  his  counsel, 

9,  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  cost 
of  printing  the  record  and  the  clerk's  fee  shall  be  taxed  against  the 
party  against  whom  costs  are  given,  and  shall  be  inserted  in  the  body 
of  the  mandate  or  other  proper  process. 

[To  which  was  added  the  following  note:    See  order  of  the  supreme  court 
establishing  a  table  of  fees  for  the  circuit  courts  of  appeals  (note  to  section 
1377,  post).] 
[Second  Circuit.] 

Printing  Records. — In  cases  which  fall  within  the  provisions  of 
the  Act  of  February  13,1911  [post,  §§  1656,  1657],  the  plaintiff  in  er- 
ror or  appellant  will  print  the  record  and  serve  copies  thereof  in  ac- 
cordance with  the  provisions  of  said  Act.  In  other  cases  on  the  filing 
of  the  transcript,  the  clerk  shall  forthwith  cause  -fifteen  copies  of  the 
same  to  be  printed,  and  shall  furnish  three  copies  thereof  to  each  par- 
ty,, at  least  thirty  days  before  the  argument,  and  shall  file  nine  copies 
thereof  in  his  office.  The  parties  may  stipulate  in  writing  that  parts 
only  of  the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed;  but  the  court  may  direct  the  printing  of  other  parts 
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of  the  record.  The  clerk  shall  be  entitled  to  demand  of  the  appellant, 
or  plaintiff  in  error,  the  cost  of  printing  the  record,  before  ordering 
the  same  to  be  done.  If  the  record  shall  noi.  have  been  printed  when 
the  case  is  reached  for  argument,  for  failure  of  a  party  to  advance 
the  costs  of  printing,  the  case  may  be  dismissed.  In  case  of  reversal, 
affirmance,  or  dismissal,  with  costs,  the  amount  paid  for  printing  the 
record  shall  be  taxed  against  the  party  against  whom  costs  are  given. 

[Tbird  Circuit.] 

Printing  and  Distributing  Records. — 1.  It  shall  be  the  duty 
of  the  clerk,  immediately  after  the  record  of  any  case  shall  have  been 
filed  with  him  and  docketed  and  the  deposit  fee  of  forty  dollars  shall 
have  been  paid,  to  notify  counsel  for  all  parties  that  he  will  print 
only  the  parts  of  the  record  mentioned  in  the  second  section  of  this 
rule,  specifying  what  those  parts  shall  be,  and  to  notify  the  counsel 
for  plaintiff  in  error  or  appellant  of  his  estimate  of  the  cost  of  print- 
ing such  parts  of  the  record  and  of  his  fee  for  preparing  the  parts 
for  the  printer,  indexing  the  same  and  supervising  the  printing  there- 
of. He  shall  print  no  other  parts  of  the  record  unless,  within  ten  days 
after  such  notice,  he  receives  from  some  one  or  more  of  the  counsel 
a  written  certificate  that  in  his  or  their  judgment  other  specified  parts 
thereof  should  be  printed  in  order  to  enable  this  court  properly  to 
decide  the  questions  raised,  in  which  event  the  parts  so  certified  as 
necessary  shall  also  be  printed.  The  court  may,  in  its  discretion,  direct 
the  printing  of  other  parts  of  the  record,  and,  in  lieu  of  printing  pat- 
ents or  other  exhibits,  separate  printed  copies  thereof,  not  less  than 
ten  in  number,  may  be  filed  with  the  clerk.  If  other  parts  of  the 
record  than  those  specified  in  his  notice  shall  be  required  to  be  printed 
by  any  of  the  counsel,  or  by  this  court,  the  clerk  shall  immediately 
notify  the  counsel  for  the  plaintiff  in  error  or  appellant  of  his  estimate 
of  the  additional  cost  of  preparing,  printing  and  indexing  such  other 
parts.  The  plaintiff  in  error  or  appellant  shall  pay  to  the  clerk,  with- 
in ten  days  after  notice  of  any  estimate,  the  amount  thereof,  in  de- 
fault of  which  the  writ  of  error  or  appeal  may  be  dismissed  upon  the 
motion  of  the  opposite  party,  or  by  the  court  qf  its  own  motion. 

2.  By  writing  filed  either  zvith  the  clerk  of  this  court,  or  with  the 
clerk  of  the  court  below,  the  plaintiff  in  error  or  the  appellant  may 
waive  the  provisions  of  the  act  of  Congress  approved  February  IS, 
1911  [post,  §§  1656,  1657]  ;  and  if  the  act  be  waived  the  printing,  in- 
dexing, supervising,  and  distributing,  shall  be  done  by  the  clerk  of  this 
court  as  heretofore  under  the  provisions  of  rule  23;  and  the  clerk  shall 
then  be  entitled  to  charge  the  supervising  fee  of  twenty- five  cents  per 
printed  page,  as  provided  by  rule  29.  When  the  record  is  printed  be- 
low, the  parties  and  the  clerk  of  the  District  Court,  and  (when  the  rec- 
ord is  printed  in  the  Court  of  Appeals)  the  clerk  of  this  court,  shall  be 
careful  to  avoid  as  far  as  possible  the  duplication  of  material  in  order 
to  reduce  the  costs  and  fees  attendant  upon  the  printing  the  record. 

3.  Unless  additional  parts  of  the  record  shall  be  required  to  be  print- 
ed under  the  provisions  of  the  first  section  of  this  rule,  the  clerk  shall 
print,  for  the  use  of  the  court,  only  the  following  parts  thereof: 

In  writs  of  error — 

(a)  The  docket  entries. 

(b)  The  pleadings  upon  which  the  case  was  tried. 

(c)  The  bill  of  exceptions. 

(d)  The  motion  and  reasons  for  judgment  non  obstante  veredicto, 
if  any. 

(e)  The  opinion  of  the  court  below,  if  any, 

(f)  The  charge  to  the  jury,  if  any, 

(g)  The  verdict  of  the  jury,  if  any. 
The  judgment  entered. 

The  assignments  of  error. 
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In  appeals — 

(a)  The  docket  entries. 

(b)  The  pleadings  on  which  the  case  was  heard  and  determined, 

(c)  The  evidence,  if  any,  on  which  it  was  heard  and  determined. 

(d)  The  report  of  the  examiner,  master,  auditor,  referee  or  other 
officer  who  first  decided  the  case,  if  any. 

(e)  The  exceptions  to  that  report,  if  any. 

(f)  The  opinion  of  the  court,  if  any. 

(g)  The  judgment  or  decree  entered, 
(h)  The  assignments  of  error. 

In  bankruptcy  and  other  cases  not  being  strictly  within  either  of  the 
above  classes,  the  printed  record  shall  conform  as  nearly  as  may  be 
practicable  to  the  record  in  appeals. 

If.  The  clerk  shall  cause  twenty-five  copies  of  the  record  to  be  print- 
ed, and  three  copies  thereof  to  be  furnished  to  the  counsel  of  the  plain- 
tiff in  error  or  appellant,  and  also  three  copies  to  each  of  the  coun- 
sel who  shall  have  entered  appearance  for  any  of  the  other  parties, 
and  the  remaining  copies  to  be  filed  in  hts  office,  all,  if  possible,  within 
thirty  days  after  the  payment  to  him  of  the  amount  of  his  estimate 
made  under  the  provisions  of  the  first  section  of  this  rule. 

6.  The  clerk  shall  supervise  the  printing  of  the  record,  have  it  prop- 
erly indexed  and  distribute  printed  copies  thereof  to  the  judges  of 
the  court  from  time  to  time  as  required. 

6.  If  the  actual  cost  of  printing  the  record  and  the  clerk's  fee  of 
twenty-five  cents  per  page  for  preparing  the  record  for  the  printer, 
indexing  the  same,  supervising  the  printing  and  distributing  the  copies, 
shall  be  less  than  the  amount  estimated  and  paid,  the  clerk  shall  re- 
fund the  difference  to  the  party  paying  the  same,  but  if  they  shall  ex- 
ceed the  clerk's  estimate  the  amount  of  such  excess  shall  be  paid  to 
the  clerk  before  he  shall  file  the  printed  copies  of  the  record  or  deliver 
any  of  them  to  the  parties. 

7.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  actual 
cost  paid  for  printing  the  record  by  the  party  in  whose  favor  costs  are 
awarded,  and  the  clerk's  fee  for  supervising  the  printing,  etc.,  where 
such  fee  is  paid  by  the  party  in  whose  favor  costs  are  awarded,  shall 
be  taxed  against  the  party  against  whom  costs  are  given  and  shall  be 
inserted  in  the  body  of  the  mandate  or  other  proper  process. 

8.  Each  printed  record  shall  show,  by  a  note  or  memorandum,  the 
time  when  each  pleading  or  document  was  filed,  and  shall  contain  at 
the  tops  of  its  pages  running  titles  of  its  contents. 

9.  In  any  case  where  the  record,  or  any  part  thereof,  has  been  print- 
ed in  the  court  below,  the  same  may  be  embodied  in  and  used  as  the 
printed  record  of  this  court:  Provided,  the  manner  and  style  of  the 
printing  shall  correspond  with  the  requirements  of  the  several  sections 
of  this  rule  for  printing  done  under  the  supervision  of  the  clerk  of 
this  court;  but  the  plaintiff  in  error  or  appellant  shall  pay  to  the  clerk 
of  this  court,  not  only  the  deposit  fee  of  forty  dollars  upon  filing  the 
record  and  having  it  docketed,  but  also  the  fee  prescribed  by  rule  29 
for  preparing  the  record  for  the  printer,  indexing  the  same,  supervis- 
ing the  printing  and  distributing  the  copies  thereof. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  collect 
and  file  for  preservation  in  this  court  three  copies  of  the  printed  rec- 
ord and  of  each  brief,  printed  motion  and  argument  submitted  in  such 
case,  and  shall,  immediately  after  the  mandate  in  any  case  shall  have 
been  sent  down  to  the  lower  court,  notify  the  defeated  party  in  this 
court  that  unless  he  removes  the  remaining  copies  of  the  record  and 
briefs  within  ten  days  after  notice  so  to  do,  the  same  zvill  be  destroyed. 

[Fovrtla  Clrenlt.] 

Printing  Records  by  Consent. — This  rule  shall  apply  only  to 
cases  in  which  counsel  for  all  parties  to  any  cause  pending  in  this  court, 
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or  about  to  be  brought  into  this  court,  shall  by  stipulation,  in  writing, 
filed  with  the  clerk  of  the  court  below,  agree  to  be  governed  by  thk\ 
terms  hereof. 

1,  The  transcript  may  be  made  and  the  record  printed  as  has  been 
heretofore  the  practice  of  this  court,  and  the  same  shall,  subject  to 
the  provisions  of  sections  3,  6  and  7  of  rule  H,  be  made  up  by  the 
clerk  of  the  court  below  and  transmitted  to  this  court  under  his  hand 
and  seal  as  heretofore. 

J8.  All  records  in  such  cases  shall  be  printed  under  the  supervision 
of  the  clerk  of  this  court  by  such  printer  and  at  such  raie  as  this  court 
may  designate.  In  such  cases,  upon  the  payment  of  the  estimated 
cost  of  priniing,  together  with  the  supervising  and  other  fees  estab- 
lished  by  law  (which  amount  shall  be  deposited  with  the  clerk  within 
ten  days  after  notice  thereof),  the  clerk  shall  cause  to  be  printed  thir- 
ty-five copies  of  the  record,  twenty-five  copies  of  which  shall  be  filed 
for  the  use  of  the  court,  three  copies  furnished  to  the  adverse  party; 
and  the  remaining  copies  to  be  delivered  to  the  appellant,  plaintiff  in 
error  or  petitioner. 

3.  The  parties  may  stipulate  in  writing  that  parts  only  of  the  tratir 
script  of  the  record  shall  be  printed,  and  the  case  may  be  heard  on 
the  parts  so  printed,  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record. 

4.  If  the  record  shall  not  have  been  printed  when  the  case  is  reach* 
ed  on  the  regular  call  of  the  docket,  the  case  may  be  dismissed. 

6.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the 
amount  paid  for  the  printing  of  the  record  and  the  clerk's  fees  for  su^ 
pervising  the  same  shall  be  taxed  against  the  party  against  whom  costs 
are  given. 

6.  In  cases  brought  here  under  this  rule  it  shall  be  the  duty  of  the 
plaintiff  in  error  or  appellant  to  docket  the  case  and  file  the  record 
thereof  with  the  clerk  of  this  court  by  or  before  the  return  day,  wheth- 
er in  vacation  or  in  term  time.  But  for  good  cause  shown  the  justice 
or  judge  who  signed  the  citation,  or  any  judge  of  this  court,  may  en- 
large the  time  by  or  before  its  expiration,  the  order  of  enlargement  to 
be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appel- 
lant shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or  ap- 
pellee may  have  the  cause  docketed  and  dismissed  upon  producing  a 
certificate,  from  the  clerk  of  the  court  wherein  the  judgment  or  decree 
was  rendered,  stating  the  case  and  certifying  that  such  writ  of  error 
or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case  shall  the 
plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case  and  file  the 
record  after  the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  court. 

7.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of 
time  above  limited  and  prescribed  by  Hhis  rule,  or  by  the  defendant  in 
error  or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu^ 
ment  at  the  term. 

8.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  dock" 
eting  the  case  shall  be  entered  as  of  course, 

[Flftb  Circuit.] 

Printing  Records. — 1.  The  clerk  shall,  upon  the  docketing  of  a 
case,  forthwith  cause  an  estimate  to  be  made  of  the  cost  of  printing 
the  record  and  of  his  fee  for  preparing  it  for  the  printer  and  supervis- 
ing the  printing,  and  shall  notify  the  party  docketing  the  case  of  the 
amount  of  the  estimate.  If  he  shall  not  pay  it  within  fifteen  days  in 
ordinary  cases,  aaid  ivithin  three  days  in  preference  cases,  after  the 
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date  of  such  notice,  the  clerk  shall  notify  the  adverse  party,  and  he 
may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such  pay- 
ment the  record  shall  not  have  been  printed  when  a  case  is  reached  for 
hearing,  the  case  may  be  dismissed  at  the  discretion  of  the  court. 

2.  The  clerk  shall  cause  the  record  in  all  cases  to  be  printed  forth- 
with after  the  payment  of  such  estimate,  and  shall  immediately  there- 
after furnish  to  the  counsel  of  each  party  whose  appearance  shall  have 
been  entered,  three  copies  of  the  printed  record,  taking  a  receipt  there- 
for, and  the  parties  may,  by  written  stipulation  filed  prior  to  the  print- 
ing of  the  record,  agree  that  only  parts  of  the  record  shall  be  printed, 
and  the  same  may  be  heard  only  on  the  parts  so  printed,  but  the  court 
may  direct  the  printing  of  other  parts  of  the  record. 

3.  The  clerk  shall  not  take  to  the  printer  the  original  transcript  on 
file,  but  shall  cause  copies  to  be  made  for  the  printer  of  such  original 
Papers  sent  up  under  rule  14,  or  other  original  papers,  as  are  nec- 
essary to  be  printed. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to 
be  printed,  and  may  print  a  larger  number  on  the  request  of  either 
party  on  payment  of  the  amount  necessary  for  the  printing  of  such 
extra  copies. 

6.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed 
record  is  properly  indexed.  There  shall  be  omitted  from  the  printed 
transcripts  the  following: 

(1)  Commissions  to  take  testimony,  and  the  formal  captions  to  all 
depositions  and  the  certificates  of  commissioners  as  to  the  taking  of 
the  depositions,  except  in  cases  where  objections  have  been  made  to 
the  depositions  on  account  of  defects  in  caption  or  certificate, 

(S)  All  process  in  the  nature  of  subpoenas,  citations,  summons  and 
subpo^nas  in  chancery,  unless  from  the  assignment  of  errors  it  appears 
that  some  issue  is  raised  which  makes  it  necessary  for  the  court  to 
inspect  such  writs,  and  then  only  such  as  are  involved. 

In  every  transcript  wherein  any  pleading,  exhibit  or  other  paper 
appears  at  more  than  one  place,  such  pleading,  exhibit  or  other  paper 
shall  be  printed  at  the  place  it  first  appears  in  said  transcript  and  not 
thereafter;  but  the  omission  sMll  be  indicated  by  apt  notations  and 
references  to  the  pages  of  the  printed  record  where  it  appears. 

The  clerk  shall  distribute  the  printed  copies  to  the  judges  of  the 
court  and  to  the  reporter  from  time  to  time,  as  required.  If  the  cost 
of  printing  the  record,  together  ivith  the  clerk's  fee  for  supervising 
the  same,  shall  be  less  than  the  amount  estimated  and  paid,  the  dif- 
ference shall  be  refunded  by  the  clerk  to  the  party  paying  the  same. 
If  the  actual  cost  and  the  clerk's  fee  shall  exceed  the  clerk's  estimate, 
the  amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall 
deliver  or  file  the  printed  record  or  any  copies  thereof. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
of  the  costs  of  the  printing  of  the  record  and  of  the  clerk's  fee  for 
supervising  the  same  shall  be  taxed  agaifist  the  party  against  whom 

I  costs  are  given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 

other  proper  process. 

7.  The  clerk  shall  receive  from  either  party,  and  use  as  parts  of 
the  printed  record  so  far  as  the  same  may  be  of  proper  sice  and  type, 
any  portions  which  may  have  been  printed  in  any  other  court,  and 
also  printed  copies  of  patents  and  exhibits,  allowing  the  party  furnish- 

I  ing  the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  be 

added  to  and  form  a  part  of  the  costs  of  printing. 

i  8,  When  the  transcript  presented  to  the  clerk  for  docketing  shows 

that  the  plaintiff  in  error  or  appellant  has  been  found  by  the  District 

I  Court,  or  the  judge  thereof,  to  be  a  poor  person  within  the  purview 

and  meaning  of  the  act  of  Congress,  approved  June  25th,  1910,  entitled 
"An  act  to  amend  section  one,  chapter  two  hundred  and  nine,  of  the 
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United  States  Statutes  at  Large,  volume  twenty-seven^  entitled  'An 
act  providing  when  plaintiff  may  sue  as  a  poor  person  and  when  counr- 
sel  shall  be  assigned  by  the  court,'  and  to  provide  for  the  prosecution 
of  writs  of  error  and  appeals  in  forma  pauperis,  and  for  other  pur- 
poses^' (see  36  Statutes  at  Large,  part  1,  page  866) ;  and,  as  such  poor 
person,  has  been  authorized  by  said  court  or  judge  to  prosecute  appel- 
late proceedings  under  said  act  of  Congress,  the  clerk  zvill  file  the  tran- 
script and  docket  the  cc^e  without  prepayment  of  fees  or  costs  or  for 
the  printing  iof  the  record,  and  without  requiring  security  therefor; 
and  to  this  extent  paragraph  i,  rule  16,  is  amended,  and  rule  H  is 
so  far  amended  as  to  dispense  with  printed  briefs  in  in  forma  pau^ 
peris  cases. 

Section  1  as  amended  January  12,  1905 ;  sections  2-A  as  amended  May  11, 

1897;  section  5  as  amended  December  8,  1005;  sections  6  and  7  as  amended 

May  11,  1897 ;  section  8  added  December  3,  1914. 
[Slxtb  Glrcalt.] 

Orai,  Arguments. — 1,  Cases  will  not  be  taken  upon  briefs,  without 
oral  argument,  except  by  permission  of  the  court  on  special  application 
m>a4e  before  the  case  is  reached, 

£.  The  appellant  shall  be  entitled  tio  open  and  to  conclude.  Cross 
appeals  or  cross  writs  of  error  shall  be  argued  together  as  one  case, 
and  the  plaintiff  below  shall  be  considered  as  appellant  under  this 
rule, 

3.  Two  counsel,  and  no  more  (unless  by  special  permission),  may 
be  heard  for  each  party;  but  where  no  brief  is  filed  and  no  counsel 
is  heard  for  one  party,  only  one  counsel  will  be  heard  for  the  adverse 
party, 

4-  One  hour  and  one-half  on  each  side  will  be  allowed  for  argu- 
ment, and  no  more,  unless  by  leave  of  the  court  granted  before  the 
argument  begins.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side  at  their  discretion,  provided  that  a  fair 
opening  of  the  case  is  made  by  the  appellant. 

Provisions  governing  the  printing  of  records  in  the  Sixth  Circuit  are  con- 
tained in  Role  19,  above. 

[Seventb  Circuit.] 

Printing  ths  Record. — 1.  In  all  cases  the  plaintiff  in  error  or  ap- 
pellant on  docketing  a  case  and  filing  the  record  shall  enter  into  an 
undertaking  to  the  clerk  with  surety  to  be  approved  by  the  clerk  for 
the  payment  of  all  costs  which  shall  be  incurred  in  the  cause,  shall  de- 
posit with  the  clerk  twenty-five  dollars  to  be  applied  to  the  payment 
of  costs  and  fees,  and  from  time  to  time  zvhen  necessary  shall,  on  the 
demand  of  the  clerk,  make  further  deposits  for  that  use. 

2.  The  clerk,  upon  the  docketing  of  a  case,  shall  forthwith  cause  an 
estimate  to  be  made  of  the  cost  of  printing  the  record  and  of  his  fees 
for  preparing  it  fpr  the  printer  and  for  supervising  the  printing  there- 
of, and  shall  at  once  notify  the  attorney  for  the  plaintiff  in  error,  or 
appellant,  of  the  amount  of  such  estimate,  which  shall  be  paid  to  the 
clerk  within  ten  days  after  such  notice.  If  not  so  paid,  the  writ  of 
error  or  appeal  may  be  dismissed  uppn  the  motion  of  the  opposite 
party,  or  by  the  court  of  its  ozvn  motion, 

3.  The  clerk  shall  cause  the  record  in  each  case  to  be  printed  forth- 
zvith  after  the  payment  of  such  estimate,  and  shall  immediately  there- 
after furnish  to  each  of  the  respective  parties  at  least  three  copies  of 
the  printed  record,  taking  a  receipt  therefor.  The  parties  may,  by 
written  stipulatipn  filed  with  or  prior  to  the  filing  of  the  record,  agree 
that  only  parts  of  the  record  shall  be  printed,  and  the  case  will  be 
heard  on  the  parts  so  printed  only,  unless  the  court  shall  direct  the 
printing  of  other  parts. 

4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to 
be  printed  and  may  print  a  larger  number  on  the  request  of  either 
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party  on  the  payment  of  the  amount  necessary  for  the  printing  of  such 
extra  copies. 

6.  The  clerk  shall  supervise  the  printing  and  see  that  the  printed 
record  is  indexed  properly,  and  in  a  manner  to  indicate  briefly  the 
character  of  each  document  and  exhibit  referred  to.  He  shall  dis- 
tribute the  printed  copies  to  the  judges  of  the  court  from  time  to  time 
as  required.  If  the  cost  of  printing  the  record,  together  with  the 
clerk's  fee  for  supervising  the  same,  shall  be  less  than  the  amount  es- 
timated and  paid,  the  difference  shall  be  reftmded  by  the  clerk  to  the 
party  paying  the  same.  If  the  actual  cost  and  the  clerk's  fee  shall 
exceed  the  estimate,  the  amount  of  the  excess  shall  be  paid  to  the 
clerk  before  he  shall  deliver  or  file  the  printed  record  or  copies  thereof. 

6.  In  case  of  reversal,  affirmance  or  dismissal  with  costs,  the  amount 
of  the  cost  of  the  printing  of  the  record  and  of  the  clerk's  fee  for  su- 
pervising the  same,  shall  be  taxed  against  the  party  against  whom 
costs  are  given,  and  shall  be  inserted  in  the  body  of  the  mandate  or 
other  proper  process. 

7.  Upon  the  clerk's  producing  satisfactory  evidence  by  affidavit,  or 
by  the  acknowledgment  of  the  parties  or  their  sureties  or  attorneys, 
of  having  served  a  copy  of  the  bill  of  fees  due  from  them  respectively 
in  this  court  on  such  parties,  their  sureties  or  attorneys,  an  attach- 
ment shall  issue  against  such  parties  or  their  sureties  respectively^  to 
compel  the  payment  of  said  fees. 

8.  The  clerk  shall  adopt  a  uniform  size  for  the  printing  of  all  rec- 
ords, shall  have  them  printed  in  small  pica  type,  on  clear  white  paper, 
Tvith  a  margin  of  not  less  than  an  inch  and  a  half,  shall  show  by  note 
or  memorandum  on  the  margin  the  time  when  each  pleading  or  docu- 
ment was  filed,  and  at  the  top  of  the  pages  shall  insert  running  titles 
of  their  contents. 

9.  The  briefs  of  attorney  shall  be  printed,  and  shall  conform  as 
nearly  as  practicable  to  the  size  of  the  printed  record. 

10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case,  collect 
and  file  or  otherwise  preserve  together  one  copy  of  the  printed  record 
and  of  each  brief,  printed  motion  and  argument  submitted  therein. 

11.  In  any  case  where  the  record  shall  have  been  printed  in  the 
court  below,  in  substantial  conformity  to  these  rules,  the  presiding 
judge  may  on  the  application  of  the  plaintiff  in  error  or  appellant  order 
that  such  printed  record  be  used  in  place  of  the  printing  hereinbefore 
provided  for.  But  the  clerk  shall  prepare  and  cause  to  be  printed  and 
attached  to  such  record  an  index,  and  shall  be  paid  the  same  fees  for 
the  indexing  and  supervising  thereof  as  if  printed  under  his  super- 
vision. 

12.  The  clerk  of  this  court  shall  obtain  sealed  proposals  for  the 
printing  hereinbefore  provided  for,  which  proposals  shall  be  submitted 
to  the  senior  circuit  judge  of  the  court,  who  may  award  such  printing 
to  the  lowest  and  best  bidder,  and  all  such  printing  shall  be  done  by 
the  person  to  whom  the  same  is  so  awarded,  except  in  emergencies 
when  printing  may  be  done  by  another  at  the  same  or  less  price.  And 
when  a  case  shall  be  heard  upon  the  record  printed  below,  the  costs 
for  printing  shall  be  taxed  on  the  basis  of  actual  cost  not  exceeding  the 
rate  of  the  accepted  bid. 

See  note  under  §  1377,  post,  for  order  of  Supreme  Court  as  to  fees  of  clerkb, 
and  see  Rule  29,  paragraph  7,  post. 
[Elffbth  Clronlt.] 

Printing  Records. — 1.  In  cases  brought  to  this  court  in  which  the 
plaintiff  in  error  or  appellant  elects  to  waive  the  printing  of  the  record 
under  the  provisions  of  the  act  of  Congress,  entitled  "An  act  to  di- 
minish the  expense  of  proceedings  on  appeal  and  writ  of  error  or  of 
certiorari,"  approved  February  13, 1911,  and  file  a  typewritten  or  man- 
uscript transcript  of  the  record  in  this  court,  such  plaintiff  in  error  or 
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appellant  tnay  within  twenty  days  from  and  after  the  date  of  the  filing 
and  docketing  of  the  record  in  this  court,  serve  on  the  adverse  party 
a  copy  of  a  statement  of  the  parts  of  the  record  which  he  thinks  neces- 
sary for  the  consideration  of  the  errors  assigned,  and  file  the  same, 
with  proof  of  service  thereof,  with  the  clerk  of  this  court;  the  adverse 
party,  within  twenty  days  thereafter,  may  designate  in  writing  and  file 
ivith  the  clerk  additional  parts  of  the  record  which  he  thinks  material, 
and,  if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a  hear- 
ing on  the  parts  designated  by  the  plaintiff  in  error  or  appellant.  If 
parts  of  the  record  shall  be  so  designated  by  one  or  both  of  the  par- 
ties, the  clerk  shall  print  those  parts  only;  and  the  court  will  consider 
nothing  but  those  parts  of  the  record  in  determining  the  questions 
raised  by  the  errors  assigned..  If  at  the  hearing  it  shall  appear  that 
any  material  part  of  the  record  has  not  been  printed,  the  writ  of  error 
or  appeal  may  be  dismissed,  or  such  other  order  made  as  the  circum^ 
stances  may  appear  to  the  court  to  require.  If  the  defendant  in  error 
or  appellee  shall  have  caused  unnecessary  parts  of  the  record  to  be 
printed,  such  order  as  to  costs  may  be  made  as  the  court  shall  think 
proper. 

2.  On  the  filing  of  the  transcript  in  every  such  case  the  clerk  shall 
cause  thirty  copies  of  the  same,  or  the  parts  thereof  designated  under 
this  rule,  to  be  printed,  and  such  additional  number  of  copies  as  counsel 
for  either  of  the  parties  may  direct,  and  shall  furnish  three  copies  of 
the  record  so  printed  to  each  party  at  least  sixty  days  before  the  argu- 
ment. 

3.  In  cases  brought  to  this  court  in  which  the  record  has  been  printed 
and  used  upon  the  hearing  in  the  court  below,  and  which  substantially 
conform  to  the  printed  records  in  this  court,  the  plaintiff  in  error  or 
appellant  upon  application  to  and  by  leave  of  this  court,  may  furnish 
to  the  clerk  twenty-five  copies  of  such  record,  used  on  the  hearing  in 
the  court  below,  to  be  used  in  the  preparation  of  the  printed  record  in 
this  court;  and  the  clerk's  fee  for  preparing  the  record  for  the  printer, 
indexing  same,  supervising  the  printing  and  distributing  the  copies, 
shall  be  computed  as  if  said  record  so  furnished  had  been  printed  un- 
der his  supervision. 

4.  The  clerk  shall  be  entitled  to  demand  of  the  plaintiff  in  error  or 
appellant  the  cost  of  printing  the  record  before  ordering  the  same  to  be 
done. 

6.  If  the  record  shall  not  have  been  printed  when  the  ccLse  is  reached 
for  argument,  for  failure  of  the  party  to  advance  the  costs  of  printing, 
the  case  may  be  dismissed. 

6.  In  case  of  reversal,  affirmance  or  dismissal  zvith  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  the  party  against 
whom  costs  are  given. 

7.  In  any  cause  brought  to  this  court,  in  which  the  record  has  been 
printed,  in  which  a  writ  of  certiorari  shall  be  granted  under  the  pro- 
vision of  rule  18  of  this  court  the  return  to  such  writ  of  certiorari  shall 
be  printed  in  the  same  nianner  as  the  record  was. 

8.  If  in  any  cause  in  which  the  record  or  a  portion  thereof  has  been 
printed  it  shall  be  made  to  appear  to  this  court  that  the  printed  tran- 
script does  not  substantially  conform  to  the  requirements  of  the  rules 
of  this  court,  it  may  be  rejected  and  stricken  from  the  files  and  such 
order  relative  thereto  may  be  entered  as  the  court  shall  deem  proper. 

[:Vlnth  Clronlt.] 

Printing  Records. — 1.  All  records,  excepting  in  cases  prosecuted 
under  the  Act  of  February  IS,  1911,  shall  be  printed  under  the  super- 
vision of  the  clerk  of  this  court,  and  upon  the  docketing  of  the  cause, 
he  shall  cause  an  estimate  to  be  made  of  the  expense  of  printing  the 
record,  and  his  fee  for  preparing  it  for  the  printer  and  supervising  the 
printing,  and  shall  notify  the  party  docketing  the  case  of  the  amount  of 
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the  estimate.  If  the  amount  so  estimated  is  not  promptly  paid  over  to 
the  clerk,  and  for  want  of  such  payment  the  record  shall  not  have  been 
printed  when  a  case  is  reached  for  argument,  the  case  shall  he  dis- 
missed. 

2.  Upon  payment  of  the  amount  estimated  by  the  clerk,  eighty  copies 
of  the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the 
court  and  of  counsel, 

3,  In  cases  of.  appellate  jurisdiction  the  original  transcript  on  file 
shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  original  papers  sent  up  under 
rule  H,  section  J^,  as  are  necessary  to  be  printed;  and  the  whole  of  the 
record  in  cases  of  original  jurisdiction, 

k.  In  all  cases,  excepting  those  prosecuted  under  said  act  of  Con- 
gress, the  clerk  of  this  court  shall  prepare  the  record  for  the  printer, 
index  the  same,  supervise  the  printing  and  distribute  the  printed  copies 
to  the  judges  and  the  reporter,  and  one  or  more  printed  copies  to  the 
counsel  for  the  respective  parties, 

5,  In  cases  prosecuted  under  said  act  of  Congress  in  which  it  is 
necessary  to  print  records  or  other  matter  under  the  supervision  of  the 
clerk  of  this  court,  the  clerk  shall  prepare  such  records  or  other  matter 
for  the  printer,  index  the  same,  supervise  the  printing  and  distribute 
the  printed  copies  to  the  judges  and  the  reporter  and  one  or  more 
printed  copies  to  the  counsel  for  the  respective  parties. 

6,  If  the  expense  of  printing  and  supervision  shall  be  less  than  the 
amount  estimated  and  paid,  the  clerk  shall  refund  the  difference  to  the 
party  paying  same.  If  the  expense  is  greater  than  the  estimate  the 
amount  of  such  excess  shall  be  paid  to  the  clerk  before  he  shall  file 
the  printed  record  or  deliver  copies  to  the  parties  or  their  counsel. 

7.  In  case  of  reversal,  affirmance  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed  against 
the  party  against  whom  costs  are  given.  , 

8,  The  plaintiff  in  error  or  appellant  may,  upon  filing  the  record  in 
this  court,  file  with  the  clerk  a  statement  of  the  errors  on  which  he  in- 
tends to  rely,  and  of  the  parts  of  the  record  which  he  thinks  necessary 
for  the  consideration  thereof,  and  forthzvith  serve  on  the  adverse  party 
a  copy  of  such  statement.  The  adverse  party,  within  ten  days  there- 
after, may  designate,  in  writing,  filed  with  the  clerk,  additional  parts 
of  the  record  which  he  thinks  material;  and,  if  he  shall  not  do  so,  he 
shall  be  held  to  have  consented  to  a  hearing  on  the  parts  designated  by 
the  piaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  be  so 
designated  by  one  or  both  of  the  parties,  or  if  such  parts  be  distinctly 
designated  by  stipulation  of  counsel  for  the  respective  parties,  the  clerk 
shall  print  those  parts  only;  and  the  court  will  consider  nothing  but 
those  parts  of  the  record,  and  the  errors  so  stated.  If  at  the  hear- 
ing it  shall  appear  that  any  material  part  of  the  record  has  not  been 
printed,  the  writ  of  error  or  appeal  may  be  dismissed,  or  such  other 
order  made  as  the  circumstances  may  appear  to  the  court  to  require. 
If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed  such  order  as  to  costs  may  be  made  as 
the  court  shall  think  proper. 

All  statements  and  stipulations  filed  hereunder  shall  distinctly  and 
accurately  refer  to  the  pages  of  the  original  certified  record  as  well  as 
the  documents  to  be  printed  or  omitted. 

9.  At  the  time  of  filing  the  record  and  docketing  the  cause  counsel 
for  the  plaintiff  in  error  or  appellant  in  patent  cases  may  furnish  the 
clerk  with  copies  of  patent  office  drawings  and  specifications  to  be  used 
as  inserts,  and  the  same,  if  in  proper  form  and  of  convenient  size,  shall 
be  used  in  printing  the  record, 

10.  In  all  cases  prosecuted  to  this  court  in  which  records  or  other 
matter  shall  be  pointed  under  the  supervision  of  the  clerk  of  this  court, 
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his  fee  for  preparing  the  same  for  the  printer,  supervising  the  printing, 
indexing,  and  distributing  the  copies,  shall  be  twenty-five  cents  for  each 
printed  page  of  the  record  and  index,  as  provided  by  law. 
Adopted  November  1,  1884,  and  amended  June  2,  1916w 

RULE  24 

[First  drenlt.] 

Briefs. — 1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  at  least  six  days  before  the  ca^e  is 
called  for  argument,  twenty  copies  of  a  printed  brief,  one  of  which 
shall,  on  application,  be  furnished  to  each  of  the  counsel  engaged  upon 
the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated: 

(1}  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  zvhich  they  are  raised^ 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  zvrit  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and,  in  cases  brought  up  by  appeal, 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the  de- 
cree is  alleged  to  be  erroneous.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  eindence,  the  specification  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When  the 
error  alleged  is  to  the  charge  of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instructions 
given  or  in  instructions  refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specification  shall  state  the  exception 
to  the  report,  and  the  action  of  the  court  upon  it. 

(S)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages 
of  the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  at  least  three  days  before 
the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant  is  con- 
troverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes  [post,  §  1653]  counsel  will  not  be  heard,  except 
at  the  request  of  the  court;  and  errors  not  specified  according  to  this 
rule  will  be  disregarded;  but  the  court,  at  its  option,  mny  notice  a  plain 
error  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion;  and,  when  a  de- 
fendant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  ex- 
cept on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  ivill  be  heard  for  the  ad- 
verse party;  but,  if  a  printed  brief  or  argument  is  fUed,  the  adverse 
party  will  be  entitled  to  be  heard  by  two  counsel. 

[Second  Clroalt.] 

Briefs. — 1.  [Same  as  section  1  for  the  First  Circuit,  except  that 
it  requires  counsel,  20  days  before  call,  to  file  20  copies  of  the  brief.] 

2.  [Same  as  section  2  for  the  First  Circuit] 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk,  at  least  10  days  before  the  case  is  called  for  hearing,  10  copies 
of  his  printed  brief,  one  of  which  shall,  on  application,  be  furnished  to 
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each  of  the  counsel  on  the  opposite  side.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff  in  error  or  appellant,  ex- 
cept that  no  specification  of  errors  shall  be  required  and  no  statement 
of  the  case,  unless  that  presented  by  the  plaintiff  in  error  or  appellant 
is  controverted, 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  First  Circuit.] 

[To  which  rule  was  added  the  following  note:  See  order  of  the  supreme  court 
establishing  a  table  of  fees  for  the  circuit  courts  of  appeals  (note  to  {  1377, 
post).] 

[Third  Circuit.] 

Briefs. — 1.  In  each  case  in  which  the  printed  record  has  been  de- 
livered by  the  clerk  to  the  counsel  for  the  plaintiff  in  error  or  appel- 
lant sixty  or  more  days  before  the  first  day  of  the  term,  such  counsel 
shall  file  twenty  copies  of  his  brief  with  the  clerk  not  less  than  thirty 
days  before  the  first  day  of  such  term;  in  each  case  in  which  the 
printed  record  has  been  delivered  by  the  clerk  to  such  counsel  between 
thirty  days  and  sixty  days  before  the  first  day  of  such  term,  twenty 
copies  of  such  brief  shall  be  filed  with  the  clerk  not  less  than  twenty 
days  before  the  first  day  of  such  term;  and  in  all  other  cases  twenty 
copies  of  such  brief  shall  be  filed  with  the  clerk  not  more  than  fifteen 
days  after  receipt  of  such  printed  record.  Within  the  same  time  such 
counsel  shall  give  to  counsel  for  the  defendant  in  error  or  dppellee  not 
less  than  five  copies  of  such  brief, 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(a)  The  names  of  the  parties  and  the  nature  of  the  proceedings. 

(b)  A  short  abstract  of  the  bill  or  declaration  or  petition,  and  of  the 
plea  or  answer. 

(c)  A  statement  of  the  question  or  questions  involved^  zvhich  shall 
be  in  the  briefest  and  most  general  terms,  without  names,  dates, 
amounts  or  particulars  of  any  kind  whatever. 

(d)  A  concise  abstract  or  statement  of  the  case. 

(e)  The  assignments  of  error  relied  on,  and,  where  any  assignment 
of  error  is  based  on  any  bill  of  exceptions  or  any  part  of  a  bill  of  ex- 

I  ceptions,  a  reference  to  the  particular  page  of  the  record  where  the 

!  exception  may  be  fomui. 

(f)  Argument  on  the  part  of  the  plaintiff  in  error  or  appellant,  which 
shall  exhibit  a  clear  statement  of  the  points  of  law  or  fact  to  be  dis- 

I  cussed,  with  a  reference  to  the  pages  of  the  record  and  the  authori- 

ties relied  upon  in  support  of  each  point.  When  a  statute  of  a  state 
is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  decision 
of  the  case  shall  be  printed  at  length. 

i  S.  At  least  five  days  before  the  case  is  called  for  argument,  the 

counsel  for  the  defendant  in  error  or  appellee  shall  file  with  the 
clerk  twenty  printed  copies  of  his  brief,  and  give  not  less  than  five 
copies  thereof  to  the  counsel  for  the  plaintiff  in  error  or  appellant. 
His  brief  shall  be  of  a  like  character  xmth  that  required  of  the  plain- 
tiff in  error  or  appellant,  except  that  no  specification  of  errors  shall  be 
required,  and  no  statement  of  the  case  unless  that  presented  by  the 
plaintiff  in  error  or  appellant  is  controverted, 

^.  When,  according  to  thisi  rule,  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  special  leave  of  the  court. 
6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  zvill  be  heard  for  the 
adverse  party;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse 
party  will  be  entitled  to  be  heard  by  tzvo  counsel. 
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CFoartb  Circuit.] 

Briicfs. — 1,  The  counsel  for  plaintiff  in  error  or  appellant  shall  Me 
with  the  clerk  of  this  court,  at  least  fifteen  days  before  every  term  or 
adjourned  term,  tiventy  copies  of  a  printed  briefs  one  of  which  shall 
forthwith  be  furnished  by  the  clerk  to  each  of  the  counsel  of  record 
engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  order  here  stated--^ 

(a)  [Same  as  paragraph  (1),  section  2,  for  the  First  Circuit.] 

(b)  [Same  as  paragraph  (3),  section  2,  for  the  First  Circuit.] 

5.  The  counsel  for  defendant  in  error  or  appellee  shall  file  with 
the  clerk  of  this  court,  at  least  five  days  before  every  term  or  ad- 
jammed  term,  twenty  copies  of  a  printed  brief,  one  of  which  shall 
forthwith  be  furnished  by  the  clerk  to  each  of  the  counsel  of  record 
engaged  upon  the  opposite  side.  His  brief  shall  be  of  a  like  charac- 
ter with  that  required  of  the  plaintiff  in  error  or  appellant,  except 
no  statement  of  the  case  shall  be  required,  unless  that  presented  by 
the  plaintiff  in  error  or  appellant  is  controverted. 

i.  When,  according  to  this  rule,  a  plaintiff  in  error  or  appellant  is 
in  default,  the  case  may  be  dismissed  on  motion;  and  zvhen  a  defendant 
in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on 
consent  of  his  adversary,  or  by  request  of  the  court. 

6.  [Same  as  section  6  for  the  First  Circuit.] 

6.  Counsel  for  either  party  may  file  with  the  clerk  of  this  court 
twenty  printed  copies  of  a  reply  brief,  provided  the  same  are  filed  at 
least  three  days  before  the  case  is  reached  in  its  regular  order  on  the 
argument  docket. 

[Flftb  Circuit.] 

Briefs. — 1.  The  counsel  for  the  plaintiff  in  error,  appellant  or  peti- 
tioner shall  file  with  the  clerk  of  this  court,  at  least  fifteen  days  in 
ordinary  cases,  and  in  five  days  in  preference  cases,  before  the  case  is 
called  for  argument,  twenty  copies  of  a  printed  brief,  one  to  be  signed 
in  handwriting  by  cm  attorney  of  this  court,  who  has  entered  an  ap- 
pearance in  the  case.  One  copy  of  the  brief  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  [Same  as  section  2  for  the  Fifth  Circuit.] 

S.  The  counsel  for  defendant  in  error,  appellee  or  respondent  shall 
file  with  the  clerk  of  this  court,  at  least  five  days  before  the  case  is 
called  for  argument  in  ordinary  cases,  and  before  the  case  is  called  for 
argument  in  preference  cases,  tzventy  copies  of  a  printed  brief.  His 
brief  shall  be  of  a  like  character  with  th<it  required  of  the  plaintiff  in 
error,  appellant  or  petitioner,  except  that  no  specification  of  errors 
shall  be  required  and  no  statement  of  the  case,  unless  that  presented  by 
the  plaintiff  in  error,  appellant  or  petitioner  is  controverted. 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  First  Circuit.] 

[Slxtla  Circuit.  ] 

Motions  and  Hearings  TherKon. — 1.  Motions  shall  be  filed  with 
the  clerk  and  shall  contain  a  brief  statement  of  the  facts  and  of  the 
objects  of  the  motion,  and  be  accompanied  by  such  affidavits  as  are 
thought  proper. 

2.  Counsel  making  the  motion  shall  serve  a  copy  thereof  and  of  the 
accompanying  papers  and  a  notice  of  hearing  upon  the  adverse  coun- 
sel, and  also  copy  of  any  brief  or  argument  to  be  presented  in  support 
of  the  motion.  Such  notice  may  be  for  any  day  after  four  days  from 
the  service.  The  opposing  party  may,  on  or  before  the  day  named  in 
the  notice  or  within  any  extension  of  time  made  by  the  court  or  a  judge 
thereof,  file  counter  showing  or  brief;  and  the  motion  will  then  stand 
submitted,  unless  oral  argument  is  directed.  Except  by  stipulation,  no 
motion  will  be  considered  without  acknqwledgment  or  pr^of  of  such 
notice. 
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S.  Upon  motions,  there  will  be  no  oral  argument^  except  by  leave 
of  the  court  first  obtained;  and  in  such  case,  the  court  will  fix  the  day 
for  hearing  and  the  time  to  be  allowed  for  argument,  and  the  clerk 
will  notify  counsel. 

The  provisions  governing  briefs  in  the  Sixth  Circuit  are  contained  in  Rule 
20,  above. 

[Seveiatla  Clroult.] 

Briefs. — 1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  Tjuith  the  clerk  of  this  court,  within  twenty  days  after  the  date  of 
the  delivery  by  the  clerk  of  the  printed  record,  twenty  copies  of  a 
printed  brief ,  one  of  which  shall,  on  application,  be  furnished  to  each 
of  the  counsel  engaged  up.on  the  opposite  side. 

£.  This  brief  shall  contain,  in  the  order  here  stated,  and  under  the 
respective  titles,  "Statement  of  Case,"  "Errors  Relied  Upon,"  and 
"Brief  of  Argument: " 

(1)  [Same  as  paragraph  (1)  of  section  2  for  the  First  Circuit.] 

(2)  [Same  as  paragraph  (2)  of  section  2  for  the  First  Circuit,  ex- 
cept that  the  last  part  of  the  third  sentence,  after  the  words  "totidem 
verbis,"  reads  as  follows:  "Whether  it  be  in  an  instruction  given  or 
in  one  refused,"  and  there  is  added  the  following  sentence :  **Follow- 
ing  each  specification  there  shall  be  a  reference  by  page  to  the  portion 
of  the  printed  record  on  which  the  question  arises."] 

(S)   [Same  as  paragraph  (3)  of  section  2  for  the  First  Circuit] 

5.  The  counsel  for  the  defendant  in  error  or  the  appellee  shall  file 
with  the  clerk  twenty  printed  copies  of  his  brief  unthin  twenty  days 
after  the  filing  of  the  brief  of  the  plaintiff  in  error  or  appellant.  His 
brief  shall  conform  to  the  requirements  of  this  rule  except  that  no 
specification  of  errors  shall  be  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  in  error  or  appellant  is  contro- 
verted. Either  party,  at  or  before  the  argument  of  the  cause,  may  file 
a  supplemental  brief  strictly  confined  to  matter  in  reply  to  the  brief 
of  the  opposite  party. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section 
997  of  the  Revised  Statutes,  [post,  §  1653]  counsel  will  not  be  heard, 
except  at  the  request  of  the  court,  and  errors  not  specified  according 
to  this  rule^  and  rule  11,  ante,  will  be  disregarded;  but  the  court  at  its 
option  may  notice  a  plain  error  involving  the  merits  of  the  case,  though 
not  assigned  or  specified,  and  though  the  question  be  not  saved  accord- 
ing to  the  strict  rules  of  practice,  if  it  be  apparent  of  record  that  the 
point  was  contested  and  not  waived  in  the  court  below. 

6.  [Same  as  section  5  for  the  First  Circuit,  except  that  it  substitutes 
"or"  for  "and"  before  the  words  "by  request  of  the  court."] 

6.  [Same  as  section  6  for  the  First  Circuit,  except  that  it  substitutes 
"has  been"  for  "is"  in  both  places  where  it  occurs  before  the  word 
"filed."] 

[Blffbtla  Clrenit.] 

Briefs. — 1.  [Same  as  section  1  for  the  First  Circuit,  except  that  it 
requires  the  copies  to  be  filed  forty  instead  of  six  days  before  the 
call.] 

2.  This  brief  shall  be  printed  on  unglazed  paper,  and  it  and  all  quo- 
tations contained  therein  shall  be  in  substantial  conformity  with  the 
size  and  type  prescribed  by  rule  26  for  the  printing  of  records  and  shall 
contain,  in  order  here  stated — 

[The  paragraphs  of  this  section  numbered  First,  Second,  and  Third 
are  the  same  as  paragraphs  (1),  (2),  and  (3)  of  section  2  for  the  First 
Circuit.] 

5.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  twenty  copies  of  his  brief  printed  on  unglazed  paper 
and  in  substantial  conformity  with  the  sise  and  type  prescribed  by 
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rule  26  for  the  printing  of  records  at  least  ten  days  before  the  case 
is  called  fpr  hearing.  His  brief  shall  be  of  a  like  character  with  thai 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specifica- 
tion of  errors  shall  be  required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted, 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  First  Circuit] 

[Nflntb  Clronlt.] 

Briefs. — 1,  The  counsel  for  the  plaintiff  in  error  or  appellant  shall 
file  with  the  clerk  of  this  court,  twenty  copies  of  a  printed  brief,  and 
serve  upon  counsel  for  the  defendant  in  error  or  the  appellee  one  copy 
thereof,  at  least  -fifteen  days  before  the  case  is  called  for  argument, 

2,  [Same  as  section  2  for  the  First  Circuit,  except  that  the  para- 
graphs are  designated  as  (a),  (b),  and  (c),  instead  of  (1),  (2),  and  (3).] 

S,  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  and  serve  upon  counsel  for 
plaintiff  in  error  or  appellant  one  copy  thereof,  at  least  three  days  be- 
fore  the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  char- 
acter zvith  that  required  of  the  plaintiff  in  error  or  appellant,  except 
that  no  specification  of  error  sitall  be  required,  and  no  statement  of 
the  case,  unless  that  presented  by  the  plaintiff  in  error  or  appellant  is 
contrpverted. 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  First  Circuit.] 

[To  this  rule  were  added  the  following  notes:  Briefs  signed  by  counsel  who 
are  not  members  of  the  bar  of  this  court  or  fully  qualified  under  the  provi- 
sions of  rule  7,  will  not  be  considered  by  the  court 

See,  also,  subdivision  2  of  rule  26.] 

RULE  25 

[First  and  Third  Circuits.] 

Orai,  Arguments. — 1.  The  plaintiff  in  error  or  appellant  in  this 
court  shall  be  entitled  to  open  and  conclude  the  argument  of  the  case. 
But  when  there  are  cross  appeals  they  shall  be  argued  together  as  one ' 
case,  and  the  plaintiff  in  the  court  below  shall  be  entitled  to  open  and 
conclude  the  argument. 

2,  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case, 

3.  Two  hours  pn  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  coun- 
sel on  the  same  side  at  their  discretion:  provided,  always,  that  a  fair 
opening  of  the  case  shall  be  made  by  the  party  having  the  opening  and 
closing  arguments. 

[Second  Glrcnlt.] 

OraIv  Arguments. — [Sections  1  and  2  are  the  same  as  the  corre- 
sponding sections  for  the  First  Circuit.] 

3,  Upon  appeals  from  orders  granting  or  refusing  a  preliminary  in- 
junction or  appointing  a  receiver,  and  upon  appeals  and  petitions  to 
revise  in  bankruptcy,  one-half  hour  on  each  side,  upon  writs  of  er- 
ror three-quarters  of  an  hour  on  each  side,  and  in  other  cases  one 
hcur  on  each  side  will  be  allowed.  But  in  all  cases  where  there  are 
no  difficult  questions  of  law  and  the  amount  involved  does  not  exceed 
$600  only  one-half  hour  on  each  side  will  be  allowed.  No  more  time 
than  above  specified  zvill  be  allowed  without  special  leave  of  the  court 
granted  before  the  argument  begins.  The  time  thus  allowed  may  be 
apportioned  between  the  counsel  on  the  same  side  at  their  discretion, 
provided  always  that  a  fair  opening  of  the  case  shall  be  made  by  the 
party  having  the  opening  and  closing  argument. 
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[Fourtla  Circuit.] 

OraIt  Arguments. — [Same  as  for  the  First  Circuit,  with  the  ad- 
dition of  the  following  sentences  at  the  end  of  section  1 :  "Where  there 
are  cross  writs  of  error  the  court  may  direct  that  they  be  argued  to- 
gether. In  such  event  the  plaintiff  in  the  court  below  shall  be  entitled 
to  open  and  conclude  the  argument"] 

[Fifth  Clronlt.] 

Oral  Arguments. — [Sections  1  and  2  are  the  same  as  the  corre- 
sponding rules  for  the  First  Circuit.] 

S,  One  hour  will  he  allowed  for  the  plaintiff  in  error  or  appellant  to 
open  and  present  his  case,  and  one  hour  ivill  be  allowed  to  the  defend- 
ant in  error  or  appellee  to  answer;  thirty  minutes  will  then  be  allowed 
to  the  plaintiff  in  error  or  appellant  to  reply.  No  more  time  zvill  be 
allowed  for  argument  without  special  leave  of  the  court, 

Ab  amended  February  27,  1894. 
[Sixth  Circuit.] 

Opinions. — 1,  All  opinions  delivered  by  the  court  will,  immediately 
upon  the  delivery  thereof,  be  handed  to  the  clerk  to  be  recorded, 

£.  The  clerk  shall  cause  to  be  printed  any  manuscript  opinion  filed 
zvith  him.  An  opinion  printed  under  the  supervision  of  the  clerk  or 
of  d  judge  need  not  be  copied  into  a  book  of  records;  but  at  the  end 
of  each  term,  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in 
a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound, 
they  shall  be  deemed  to  have  been  recorded  ivithin  the  meaning  of  this 
rule. 

Provisions  governing  oral  arguments  in  the  Sixth  Circuit  are  contained  in 
Rule  23  for  that  Circuit,  above. 
[SeveAtIa  Circuit.  ] 

OraIv  Arguments. — [Same  as  for  the  First  Circuit,  with  the  ad- 
dition of  the  following  section:] 

4.  Reading  at  length  from  briefs  or  reported  cases  shall  not  be  in- 
dulged. 

As  amended  May  24, 1893,  and  September,  1916. 
[Blvbtla  Circuit.] 

OraIt  Arguments. — [Same  as  for  the  First  Circuit,  except  that  sec- 
tion 3  limits  the  time  for  argument  to  one  hour  and  fifteen  minutes  on 
each  side.] 

As  amended  June  30,  1913. 
[Urintli  circuit.] 

Oral  Arguments. — [Sections  1  and  2  are  the  same  as  the  corre- 
sponding sections  for  the  First  Circuit.] 

5.  [Same  as  section  3  for  the  First  Circuit,  except  that  it  limits  the 
argument  to  one  hour  on  each  side.] 

4.  Any  case  entitled  to  be  heard  at  any  term  or  session  of  the  court 
may  be  submitted  by  either  or  both  of  the  parties  on  briefs.  Consent 
to  submit  a  case  on  briefs  may  be  filed  at  any  time  prior  to,  or  at  the 
time  the  case  is  reached  for  hearing. 

[To  this  rule  was  added  the  following  note:  See,  also,  Rules  35  and  36.]  * 

RULE  26 

[First  Clreult.] 

Form  of  Printed  Records,  Arguments,  and  Brikfs. — All  rec- 
ords, arguments,  and  briefs,  printed  for  the  use  of  the  court,  must  be 
in  such  form  and  size  that  they  can  be  conveniently  bound  together, 
so  as  to  make  an  ordinary  octavo  volume. 

I  Second  Clroult.] 

Form  of  Printed  Records,  Arguments,  and  Briefs. — All  argu- 
ments and  briefs  printed  for  the  use  of  the  court  must  be  printed  upon 
a  page  eleven  inches  long  by  seven  inches  wide  and  must  have  a  mar- 
gin of  at  least  two  inches  in  width. 
As  amended  December  7»  1899. 
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[Third  Circuit.] 

Opinions  of  the  Court. — 1.  All  written  opinions  delivered  by  the 
court  shall  be  filed  by  the  clerk. 

There  is  no  provision  in  the  roles  for  the  Third  Circuit  governing  the  forms 
of  printed  records  and  briefs. 
[Fourth  Circuit.] 

Forms  oi^  Printed  Records,  Arguments  and  Briefs. — All  tran^ 
scripts  of  record,  addenda  thereto,  arguments  and  briefs  printed  for 
the  use  of  this  court  shall  be  in  small  pica  type,  2^  pica  "ems"  to  a  line, 
on  unglaced  paper,  with  an  index  and  a  suitable  cover  containing  the 
title  of  the  court,  the  cause,  and  the  court  from  which  the  case  is 
brought  into  this  court,  and  the  number  of  the  case.  Size  of  pages  to 
be  Oy^xSy^  inches,  except  that  in  patent  cases' the  size  of  the  pages 
shall  be  10%x7^  inches;  that  is  to  say,  large  enough  to  bind  in  copies 
of  Patent  Office  drawings  and  specifications  without  folding.  So 
much  of  the  record  as  wa^  printed  in  the  court  below  may  be  used  in 
this  court  if  it  conform  to  this  rule. 

[Fiftla  Circuit.] 

Form  of  Printed  Arguments  and  Briefs. — All  arguments,  briefs, 
motions  and  petitions  for  rehearing  printed  for  the  use  of  the  court 
must  be  printed  on  white  bocfk  paper,  size  of  paper  page,  trintmed,  to 
be  6y^x9y4  inches;  size  of  type  page  to  be  4x7  inches,  exclusive  of  folio 
line;  margin  to  be  properly  arranged  with  view  of  rebinding.  Type 
must  not  be  smaller  than  long  primer. 

As  amended  May  29,  1900. 
[Sixtla  Circuit.] 

Interest  and  Damages. — 1,  Where  a  judgment  or  decree  of  the 
District  Court  at  law,  in  equity,  bankruptcy  or  admiralty,  requiring  the 
payment  of  money,  is  affirmed  by  this  court,  interest  thereon  from  its 
date  and  until  payment  shall  be  calculated  and  levied  at  the  same  rate 
borne  by  similar  judgments  or  decrees  in  the  courts  of  the  state  where 
such  District  Court  sits, 

2.  Where,  in  any  such  case,  the  review  in  this  court  has  delayed 
proceedings  to  collect  the  award  in  the  District  Court,  and  shall  ap- 
pear to  this  court  to  have  been  had  or  prosecuted  merely  for  delay, 
damages  at  a  rate  not  exceeding  ten  per  cent,  of  the  award,  and  in  ad- 
dition to  interest,  may  be  imposed  by  this  court. 

Provisions  governing  the  form  of  printed  records  and  briefs  in  the  Sixth  Cir- 
cuit ore  contained  in  Rule  21  for  that  circuit,  above. 

[ScTcnth  Circuit.] 

Opinions  of  the  Court. — [Same  as  Rule  28  for  the  First  Circuit, 
below.] 

There  is  no  rule  in  the  Seventh  Circuit  governing  the  form  of  printed  rec- 
ords, arguments,  and  briefs. 

[Biffbth  Circuit.] 

Form  of  Printed  Records,  Arguments,  and  Briefs. — 1.  All 
^transcripts  of  record,  arguments  and  briefs  for  the  use  of  this  court, 
except  in  patent  causes  as  hereinafter  provided,  shall  be  printed  on 
unglazed  paper  not  less  than  6y^  inches  in  width  by  9^2  inches  in 
length,  including  a  sufficient  margin  so  that  they  can  be  conveniently 
trimmed  and  bound  in  volumes.  The  paper  should  equal  a  zveight  of 
SO  pounds  per  ream  on  basis  of  size  of  sheet  25  by  38  inches. 

2,  All  records  and  briefs  in  patent  causes  may  be  printed  on  un- 
glazed paper,  of  the  weight  as  provided  in  section  one  of  this  rule,  of 
such  size  that  copies  of  letters  patent  may  be  inserted  therein  without 
folding,  but  the  size  of  such  records  and  briefs  in  patent  causes  shall 
not  be  less  than  7^2  inches  zMe  and  9y2  inches  long  so  that  the  rec- 
ords  and  briefs  can  be  conveniently  trimmed  and  bound  in  volumes. 

3.  All  records,  briefs,  supplemental  transcripts  and  returns  to  writs 
of  certiorari  shall  be  printed  in  clear  eleven  point  or  small  pica  type 
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(never  smaller  than  ten  point),  of  26  pica  or  £8  small  pica  ems  to  a 
line  and  62  lines,  including  running  head,  solid,  per  printed  page,  con- 
taining substantially  HOO  small  pica  ems.  Where  testimony  or  depo- 
sitions by  question  and  anszver  are  printed  the  answer  shall  follow  on 
same  line  as  the  question  whenever  the  same  can  be  done, 

4,.  All  indexes  to  records  and  tabular  exhibits,  which  from  their 
nature  require  smaller  type,  may  be  printed  in  eight  point  or  brevier 
type. 

6,  All  covers  for  records  shall  be  printed  in  a  neat  and  workmanlike 
manner  on  substantial  paper  equal  to  a  weight  of  96  pounds  per  ream 
on  the  basis  of  a  sheet  25  by  Jfi  inches,  and  shall  contain  in  conspicu- 
ous type  the  following  matter,  viz.: 

TRANSCRIPT  OF  RECORD. 
First 

Second. 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 
EIGHTH  CIRCUIT. 

Third.  The  abbreviation  for  number  '*No.'*  followed  by  a  blank  line 
%  of  an  inch  in  length. 

Fourth.  The  title  of  the  cause  (w  it  will  be  docketed  in  this  court, 
viz.: 

.,  Appellant  (or  Plaintiff  in  Error)  as  the  case  may  be, 

vs ,  Appellee  (or  Defendant  in  Error). 

Fifth.  The  words  ''In  Error  to''  (or  ''Appeal  from'')  as  the  nature 
of  the  case  may  require,  followed  by  the  correct  title  of  the  trial  court. 

6.  Unless  otherwise  expressly  directed  by  counsel,  the  full  titles  of 
the  court  and  cause  once  correctly  shown  in  the  printed  trattscript  shall 
not  be  repeated  when  unchanged.  There  shall  be  placed  at  the  head 
of  each  subsequent  pleading,  etc.,  a  brief  designation  of  its  character. 

Unless  otherwise  expressly  directed  by  counsel,  the  indorsements  on 
pleadings,  etc.,  shall  not  be  printed  in  full;  it  shall  be  sufficient  to  print: 

^' Filed  in  the Court  on /'  giving  the  correct  date  and 

name  of  the  court. 

The  date  of  all  orders  and  decrees  and  the  name  of  the  judge  or 
judges  making  them  shall  always  appear. 

In  printed  transcripts  the  pleadings,  orders,  testimony  of  witnesses, 
etc.,  shall  be  separated  by  a  face  rule  three  inches  long.  The  clerk 
shall  indicate  to  the  printer  the  appropriate  places  therefor. 

When  inserts  are  folded  several  times  to  conform  to  the  size  of  the 
printed  record,  stubs  should  be  inserted  at  the  binding  side  of  the  rec- 
ord to  equalize  the  space  occupied  by  the  folds.  Unmounted  photo- 
graphs should  be  used  when  copies  of  such  are  required  in  printed 
records. 

As  this  rule  is  intended  primarily  for  the  guidance  of  the  printer  his 
attention  should  be  directed  thereto  before  the  record  or  brief  is 
printed. 

A  sample  copy  of  a  printed  record  will  be  furnished  by  the  clerk  of 
this  court  on  application  therefor. 

Records  and  briefs  not  printed  in  substantial  conformity  with  the 
provisions  of  this  rule  will  fwt  be  accepted  or  filed. 

[Nlntb  Circuit.] 

Form  of  Printed  Records,  Arguments,  Briefs  and  Petitions 
FOR  Rehearing. — 1.  All  records  printed  for  the  use  of  the  court  must 
be  printed  on  unglazed  paper,  nine  and  one-quarter  inches  long  and  six 
and  one-quarter  inches  wide.  The  printed  page  exclusive  of  any  mar- 
ginal note,  reference  or  running  head,  must  be  seven  inches  long  and 
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four  inches  wide,  excepting  in  patent  cases  where  counsel  furnish  to 
the  clerk  at  the  time  of  docketing  the  cause  patent  office  drawings  and 
specifications  for  insertion.  In  such  cases  the  margin  of  the  record 
may  be  sufficiently  enlarged  to  accommodate  such  drawings  and  specif^ 
cations.  The  record  must  be  properly  indexed.  Pica  double-leaded  is 
the  only  mode  of  composition  allowed. 

£.  All  arguments,  briefs,  and  petitions  for  rehearing,  printed  for  the 
use  of  the  court,  must  be  printed  on  unruled  white  writing  paper,  nine 
and  one-quarter  inches  long  and  six  and  one-quarter  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note,  reference  or  running 
head,  must  be  seven  inches  long  and  four  inches  wide.  Pica  double- 
leaded  is  the  only  mode  of  composition  allowed, 

RULE  27 

[First,  Second,  Fiftlt,  and  Nlntlt  Cironits.] 

Copies  of  Records  and  Bricfs. — The  clerk  shall  carefully  pre- 
serve in  his  office  one  copy  of  the  printed  record  in  every  case  sub- 
mitted to  the  court  for  its  consideration,  and  of  ail  printed  motions, 
briefs,  and  arguments  filed  therein. 

[The  following  note  was  added  to  this  rule  in  the  Ninth  Circuit:    See,  also, 
rules  35  and  36.] 

[Tiftird  Circuit.] 

Rehearing. — 1.  A  petition  for  rehearing  a  cause  may  be  filed  with 
the  clerk  at  any  time  within  thirty  days  after  the  entry  therein  of  the 
final  judgment  or  final  decree  of  this  court,  and,  if  the  term  within 
which  such  judgment  or  decree  shall  have  been  entered  shall  expire 
during  said  period  of  thirty  days,  the  judgment  or  decree,  and  the 
record  on  which  the  same  shall  have  been  entered,  shall  nevertheless 
remain  subject  to  the  control  of  this  court  until  the  full  expiration  of 
the  time  herein  allowed  for  the  filing  of  the  petition:  Provided,  how- 
ever, that  no  such  petition  shall  be  filed  after  this  court,  by  any  order 
made  within  said  period  of  thirty  days,  shall  have  directed  the  im- 
mediate issue  of  a  mandate  or  other  process  in  the  nature  of  a  pro- 
cedendo (see  rule  30).  The  petition  shall  be  printed,  shall  briefly  and 
distinctly  state  the  reasons  for  a  rehearing,  and  shall  be  supported  by  the 
certificate  of  counsel. 

There  is  no  provision  for  the  Third  Circuit  governing  the  preservation  of  cop- 
ies of  the  records  and  briefs. 

[Fonrillft  Clrcnlt.l 

Copies  of  Records  and  Briefs. — The  clerk  shall  cause  to  be  bound 
two  copies  of  the  printed  record  in  every  case,  and  of  ail  printed  mo- 
tions, briefs  and  arguments  filed  therein;  one  copy  to  be  carefully 
preserved  in  his  office,  and  one  copy  for  the  use  of  the  court  library. 
The  cost  of  the  same  to  be  paid  for  by  the  clerk  out  of  the  revenues 
of  his  office. 

[Slztli  Circuit.] 

Costs. — 1.  Where  any  case  shall  be  dismissed  out  of  this  court  for 
lack  of  jurisdiction  herein,  only  such  costs  cts  are  incidental  to  hearing 
and  determining  the  question  of  jurisdiction  will  be  awarded;  in  all 
other  cases  (except  when  provided  by  statute  or  general  rule),  upon 
the  final  disposition  of  a  proceeding  in  this  court,  costs  will  be  awarded 
to  the  party  here  prevailing,  unless  the  court,  by  special  direction,  de- 
nies, otherwise  awards  or  apportions  the  costs. 

2.  In  cases  to  which  the  United  States  is  a  party,  no  costs  in  this 
court  will  be  awarded. 

3.  In  denying  or  apportioning  costs  under  clause  1,  the  court  will 
enforce,  as  far  as  possible,  the  duty  of  each  party  to  confine  within 
the  limits  prescribed  by  rules  10  and  16  the  bill  of  exceptions,  state- 
ment of  evidence  and  transcript. 
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4'  The  cost  of  stenographer^  transcripts  of  testimony  used  in  set- 
tling a  biU  of  exceptions  or  a  statement  of  evidence,  will  not  be  taxed 
in  this  court,  but  shall  be  awarded  and  taxed  by  the  court  below  after 
mandate,  as  this  court  may  direct,  or,  lacking  such  direction,  as  to  that 
court  shall  seem  proper. 

6,  When  costs  are  allowed,  it  shall  be  the  duty  of  the  clerk  to  insert 
the  amount  thereof  in  the  body  of  the  mandate  or  other  process  sent 
to  the  court  below,  and  annex  to  the  same  a  bill  of  items  taxed  in  de- 
tail, 

6.  The  proper  fees  of  the  clerk  therefor  shall  be  paid  before  any 
transcript  of  the  record  in  any  case  shall  be  transmitted  to  the  Supreme 
Court. 

The  order  of  the  Supreme  Court  fixinir  the  fees  and  costs  in  the  Circuit 
Courts  of  Appeals  is  set  forth  in  the  note  to  section  1577,  post. 

There  is  no  proTision  governing  the  preservation  of  records  and  briefs  in  the 
Sixth  Circuit 
[Se^entlft  Clroult.] 

Rehearing. — A  petition  for  rehearing  must  be  filed  within  thirty 
days  after  entry  of  judgment  or  decree,  or  after  filing  of  the  opinion, 
shall  be  in  print,  and  be  served  forthwith  by  copy  upon  the  opposing 
party,  who,  within  twenty  days  from  such  service,  may  file  a  printed 
answer,  and  the  petition  shall  be  determined  without  oral  arguments, 
unless  othenvise  ordered.  If  a  petition  be  not  filed  within  the  time 
allowed,  and  upon  the  overruling  of  a  petition,  the  clerk  shall,  without 
special  order,  issue  the  mandate  of  the  court  to  the  court  below.  Twen- 
ty copies  of  such  petition  or  answer  shall  be  filed  with  the  clerk  of  this 
court. 

There  is  no  rule  governing  the  preservation  of  copies  of  the  records  and  briefs 
in  the  Seventh  Circuit. 

[Blffhtlft  Clrenlt.] 

Copies  oi?  Records  and  Briei^s. — The  clerk  shall  cause  to  be 
bound  in  volumes  in  a  substantial  manner  and  shall  carefully  preserve 
in  his  office  one  copy  of  the  printed  record  in  every  case  submitted  to 
the  court  for  its  consideration,  and  of  all  printed  motions,  briefs,  and 
arguments  filed  therein. 

RULE  28 

[First,  Second,  and  Flftlt  Oircnlts.] 

Opinions  of  the  Court. — 1,  All  opinions  delivered  by  the  court 
shall,  immediately  upon  the  delivery  thereof,  be  handed  to  the  clerk 
to  be  recorded. 

£.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk 
of  this  court  for  preservation. 

S.  Opinions  printed  under  the  supervision  of  the  judge  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but, 
at  the  end  of  each  term,  the  clerk  shall  cause  such  printed  opinions 
to  be  bound  in  a  substantial  manner  into  one  or  more  volumes,  and 
when  so  bound  they  shall  be  deemed  to  have  been  recorded,  within 
the  meaning  of  this  rule. 

[Tlilrd  Clrcnlt.] 

Interest. — [The  same  as  rule  30  for  the  First  Circuit,  below.] 
Provisions  governing  opinions  of  the  court  in  the  Third  Circuit  are  contain- 
ed in  Rule  26,  above. 
[Fonrtlft  Clrcnlt.] 

Opinions  of  the  Court. — 1.  All  opinions  delivered  by  the  court 
shall  be  printed  under  the  supervision  of  the  judge  delivering  the  same, 
or  of  one  of  the  Circuit  Judges,  the  cost  of  such  printing  to  be  paid 
by  the  clerk  out  of  the  revenues  of  his  office  and  charged  to  the  liti- 
gants in  the  respective  cases,  to  be  taxed  and  allowed  as  other  costs. 

S.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of 
this  court  for  preservation. 
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S.  The  clerk  of  this  court  shall  from  time  to  time  cause  two  sets 
of  the  printed  opinions  of  this  court  to  be  bound  in  a  substantial  man- 
ner into  volumes,  one  set  to  be  kept  in  the  clerk's  office  and  one  set 
to  be  kept  in  the  court  library. 

[Slxtlft  Clrovit.] 

Rehearings. — A  petition  for  rehearing  after  judgment  can  be  pre- 
sented only  within  thirty  days  (at  the  same  or  succeeding  term)  after 
the  day  when  the  printed  opinion  of  the  court  is  filed,  and  can  be  ob- 
tained by  counsel  for  the  parties  (which  date  the  clerk  will  note  upon 
the  docket),  unless  by  special  leave  granted  during  such  thirty  days 
by  the  court  or  a  judge  thereof,  and  must  be  printed,  and  briefly  and 
distinctly  state  its  grounds,  and  be  supported  by  certificate  of  counsel, 
and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  judge  ivho 
concurred  in  the  judgment  desires  it  and  a  majority  of  the  court  so 
determines. 

Provisions  soyerning  opinions  in  the  Sixth  Circuit  are  contained  in  Rule 
25,  above. 
[SeT-entli  Circuit.] 

Interest. — 1.  When  a  judgment  for  the  payment  of  money  is  af- 
firmed by  this  court,  the  interest  thereon  shall  be  calculated  and  levied 
from  the  date  of  the  judgment  below  until  the  same  is  paid,  and  at 
the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of 
the  state  where  such  judgment  was  rendered, 

2,  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent., 
in  addition  to  interest,  shall  be  awarded  on  the  amount  of  the  judg- 
ment. 

5.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  equity,  unless  otherwise  ordered  by  this  court, 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court. 

6.  In  cases  zvhere  money  is  paid  into  court,  any  party  interested 
may  move  for  an  order  that  the  clerk  deposit  the  same  under  the  di- 
rection of  the  court.  On  deposits  so  made,  the  clerk  shall  account  for 
such  interest  as  he  may  have  collected  on  the  fund. 

Provisions  governing  opinions  of  the  court  in  the  Seventh  Circuit,  identical 
with  those  of  Rule  28  for  the  First  Circuit,  are  contained  in  Rule  26  for  the 
Seventh  Circuit. 
[ESlsrlitli  circuit.] 

Opinions  of  the  Court, — [Same  as  for  the  First  Circuit  except 
that  the  words  "or  prepared"  are  inserted  after  the  words  "Opinions 
printed,"  and  the  words  "or  original"  between  the  words  "such  print- 
ed" and  the  word  "opinions"  in  section  3  thereof.] 

[Nlntb  Circuit.] 

Opinions  of  the  Court. — The  original  opinions  of  the  court  shall 
be  filed  with  the  clerk  of  this  court  for  preservation,  and  when  so  filed 
the  same  shall  be  deemed  to  have  been  recorded  within  the  meaning 
of  this  rule. 

RULE  29 

[First  Circuit.] 

RiiH FARING. — A  petition  for  a  rehearing  after  judgment  may  be  filed 
at  the  term  at  which  the  judgment  is  entered,  and  ivithin  one  calendar 
month  after  such  entry,  and  not  later,  unless  by  leave  granted  during 
the  term.  It  must  be  in  print,  in  the  form  and  style  required  by  rule 
26y  and  it  must  briefly  and  distinctly  state  its  grounds,  and  be  supported 
by  a  certificate  of  counsel.  It  will  not  be  granted,  or  permitted  to  be 
argued,  unless  a  judge  who  concurred  in  the  judgment  desires  it  and  a 
majority,  of  the  court  so  determines.  Provided,  zvhenever  a  judg- 
ment is  entered  within  less  than  a  month'  before  the  term  adjourns,  the 
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petition  may  be  filed  within  a  month  after  the  entry  of  judgment,  and 
with  the  same  effect  after  the  term  as  though  filed  before  the  adjourn- 
ment. 

As  amended  October  4,  1898. 
(Second  Ctrenlt.] 

Rehearing. — A  petition  for  rehearing  after  judgment  can  be  pre- 
sented only  at  the  term  at  which  judgment  is  entered,  unless  by  special 
leave  granted  during  the  term;  and  must  be  printed,  and  briefly  and 
distinctly  state  its  grounds,  and  be  supported  by  certificate  of  counsel; 
end  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  judge  zvho 
concurred  in  the  judgment  desires  it,  and  a  majority  of  the  court  so 
determines: 

ITbird  Circuit.] 

Costs. — 1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee^  unless  oth- 
erwise CLgreed  by  the  parties. 

S.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this 
court,  costs  shall  be  allozved  to  the  defendant  in  error  or  appellee^  unless 
otherwise  ordered  by  the  court, 

5.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court  The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party;  but  in  such  cases  no  costs  shall  be  allozved 
in  this  court  for  or  against  the  United  States, 

6,  When  costs  are  allozved  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the 
bill  of  items  tctxed  in  detail, 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto 
by  certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be 
paid  before  a  transcript  of  the  record  shall  be  transmitted  to  the  Su- 
preme Court. 

7.  In  pursuance  of  the  act  of  Congress  of  February  19,  1897  (29 
Stat,  636,  c,  263),  and  of  the  order  of  the  Supreme  Court  of  January 
10,  1898,  as  amended  February  28,  1898  (post,  §  1377),  the  following 
table  of  fees  and  costs  is  established  for  this  court: 

Docketing  a  case  and  filing  the  record $  6  00 

Entering  an  appearance 26 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance 26 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other  pa- 
per, for  each  one  hundred  words 20 

Entering  a  judgment  or  decree 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the 

same 1  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any  stat- 
ute or  order  of  court,  one  per  cent,  on  the  amount  so  received, 

kept  and  paid 

Preparing  the  record  for  the  printer,  indexing  the  same,  super- 
vising the  printing  and  distributing  the  copies^  for  each  printed 

page  of  the  record  and  index 96 

Making  a  manuscript  copy  of  the  record,  when  required  by  the 
rules,  for  each  one.  hundred  words  (but  nothing  in  addition 
for  supervising  the  printing) 20 
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Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate, 
or  other  process S  B  00 

Filing  briefs,  for  each  party  appearing 6  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each 
printed  page  (but  not  to  exceed  five  dollars  in  the  whole  for 
any  copy) 1  00 

Attorney's  docket  fee W  00 

Provisions  goyemiiig  rehearing  in  the  Third  Circuit  are  contained  in  Rule 

27,  above. 

[Fonrtli  Circuit.] 

REHEARING. — A  petition  for  rehearing  can  be  presented  only  within 
thirty  days  after  judgment  is  entered,  unless  by  special  leave  granted 
before  the  expiration  of  said  thirty  days;  and  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds^  and  be  supported  by  a  certifi- 
cate of  counsel;  and  will  not  be  granted,  or  permitted  to  be  argued, 
unless  a  judge  who  concurred  in  the  judgment  desires  it,  and  a  mor- 
jority  of  the  court  so  determine.  But  such  petition  shall  not  operate 
to  stay  the  mandate  or  other  process  provided  for  in  rule  S2,  except 
by  special  order  of  the  court. 

[Flftlft  Circuit.] 

Rehearing. — A  petition  for  a  rehearing  after  judgment  can  be  pre- 
sented only  during  the  term  at  which  judgment  is  entered,  and  within 
twenty  days  after  such  entry,  unless  by  special  leave  granted  by  the 
court,  or  one  of  the  judges,  and  must  be  printed  and  briefly  and  dis- 
tinctly state  its  grounds  without  argument,  and  be  supported  by  cer- 
tificate of  counsel;  and  ivill  not  be  granted  or  permitted  to  be  argued, 
unless  a  judge  who  concurred  in  the  judgment  desires  it,  and  a  ma- 
jority of  the  court  so  determines. 

Ab  amended  January  12,  1006. 
[Sixth  Circuit.] 

Mandate. — In  all  cases  finally  determined  in  this  court,  a  mandate, 
or  other  process  in  the  nature  of  a  procedendo,  shall  be  issued  to  the 
court  below,  for  the  purpose  of  informing  such  court  of  the  proceed- 
ings in  this  courts  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain. 

Such  mandate  shall  not  issue  until  time  has  elapsed  for  filing  a  peti- 
tion to  rehear,  as  defined  by  rule  28;  and'no  mandate  or  other  process 
of  procedendo  shall  issue  zvhen  a  petition  to  rehear  is  pending,  unless 
specially  ordered. 

Every  mandate  shall  be  ctccompanied  by  a  copy  of  the  opinion  filed 
in  the  cause  in  which  it  is  issued,  and  the  charge  for  the  same  shall  be 
taxed  in  the  costs  of  the  case. 

In  cases  not  requiring  special  form  of  process,  the  mandate  (unless 
otherwise  directed  by  the  court  or  a  judge  thereof)  shaU  be  issued  by 
the  clerk  upon  the  expiration  of  time  for  filing  rehearing  petition,  or 
upon  the  denial  of  such  petition,  and  as  well  in  vacation  as  in  term 
time. 

Provisions  governing  rehearings  in  the  Sixth  Circuit  are  contained  in  Rule 

28,  above. 

[Seveutlft  Circuit.] 

Costs. — 1.  When  any  suit  shall  be  dismissed  in  this  court,  except  for 
want  of  jurisdiction,  costs  shall  be  allowed  to  the  defendant  in  error 
or  appellee,  unless  otherwise  agreed  byithe  parties. 

2.  In  every  case  of  a  judgment  or  decree  affirmed  in  this  court  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee  unless  otherwise 
ordered  by  the  court. 

S.  In  every  cctse  of  reversal  of  a  judgment  or  decree  in  this  court 
costs  shall  be  allowed  to  the  plaintiff  in  error  or  appellant  unless  other- 
wise ordered  by  the  court  The  costs  of  the  transcript  of  the  record 
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from  the  court  below  shall  be  taxable  in  that  court  as  costs  in  the 
case, 

4'  No  costs  shall  be  allowed  in  this  court  for  or  against  the  United 
States, 

6.  When  costs  are  allozved  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate ,  or  other 
proper  process,  sent  to  the  court  below,  directing  to  award  execution 
thereupon  and  to  annex  to  the  same  the  bill  of  items  taxed  in  detail, 

6,  In  all  cases  certified  to  the  supreme  court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  supreme 
court, 

7.  The  fees  of  the  clerk  of  this  court,  as  prescribed  by  order  of  the 
Supreme  Court,  made  February  f!8,  1898,  are  as  folloivs:  [Same  as 
in  Third  Circuit,  above.] 

As  amended  September,  1916.  See  order  of  Supreme  Ck>urt  printed  in  notes 
under  §  1377,  post. 

Provisions  governing  rehearings  in  the  Seventh  Circuit  are  contained  in  Rule 
27,  above. 

[Blsbtli  Clrcitlt.] 

Rehearing. — 1.  A  petition  for  rehearing  may  be  presented  and  filed 
within  sixty  days  after  the  date  of  the  judgment  or  decree^  and  juris- 
diction to  hear  and  decide  the  questions  presented  thereby  is  reserved, 
notwithstanding  the  lapse  of  the  term  within  the  sixty  days, 

t.  Such  petition  for  rehearing  must  be  printed  and  twenty  copies 
thereof  filed  with  the  clerk  and  must  briefly  and  distinctly  state  its 
grounds,  and  be  supported  by  a  certificate  of  counsel,  and  will  not  be 
granted  or  permitted  to  be  argued,  unless  a  judge  who  concurred  in 
the  judgment  desires  it,  and  a  majority  of  the  court  so  determines. 

f Iflntb  Circuit.] 

Rehearing. — A  petition  for  rehearing  may  be  presented  within  SO 
days  after  judgment.  It  must  be  printed,  and  briefly  and  distinctly 
state  its  grounds,  and  be  supported  by  certificate  of  counsel  that  in  his 
judgment  it  is  well  founded,  and  that  it  is  not  interposed  for  delay. 
Twenty  printed  copies  must  be  filed  with  the  clerk  of  this  court, 

[To  this  rule  the  following  note  was  added:  See,  also,  subdivision  2  of  rule 
26  and  rule  32.] 

RULE  30 

[8c«oiid,  Flftlft,  Blfflith  and  Nlntlt  Circuits.] 

Interest. — 1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this 
court,  and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and  levied,  from  the  date  of  the  judgment  below 
until  the  same  is  paid,  at  the  same  rate  that  similar  judgments  bear  in- 
terest in  the  courts  of  the  state  or  territory  where  su^h  judgment  was 
rendered. 

e.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been 
sued  out  merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per 
cent.,  in  addition  to  interest,  shall  be  awarded  upon  the  amount  of  the 
judgment. 

S.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  mon- 
ey in  cases  in  equity,  unless  otherwise  ordered  by  this  court, 

4-  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if 
specially  directed  by  the  court. 

(First  and  Fourtti  Circuits.] 

Interest. — [Same  as  for  the  Second  Circuit,  except  that  the  words 
"or  territory"  are  omitted  wherever  they  occur  after  the  word  "state" 
in  the  rule  for  the  Second  Circuit] 
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[Tblrd  Clronit.] 

Mandate. — 1.  In  each  case  finally  determined  in  this  court,  a  man- 
date or  other  proper  process  in  the  nature  of  a  procedendo  shall  he  is- 
sued to  the  court  below,  for  the  purpose  of  informing  such  court  of 
the  proceedings  in  this  court  so  that  further  proceedings  may  be  had 
in  such  court  as  to  law  and  justice  may  appertain.  Such  mandate  or 
other  process  may  issue  at  any  time  on  the  order  of  the  court,  and 
when  not  otherwise  ordered,  it  shall  issue  as  of  course  at  the  expira- 
tion of  thirty  days  from  the  date  of  entering  the  final  judgment  or  final 
decree  of  this  court. 

Provisions  governing  interest  in  the  Third  Circuit,  identical  with  those  in 
Rule  30  for  the  First  Circuit,  are  contained  in  Rule  28  for  the  Third  Circuit. 

[Slxtlft  Circuit.] 

Physical  Exhibits. — 1.  Physical  exhibits,  not  returned  with  the 
record  but  which  are  to  be  used  on  the  hearing,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  ten  days  before  the  case 
is  heard  or  submitted. 

2.  All  such  physical  exhibits  shall  be  taken  away  by  the  parties 
promptly  after  the  mandate  issues.  When  this  is  not  done,  it  shall  be 
the  duty  of  the  marshal  to  notify  the  counsel  in  the  case,  by  mail  or 
otherwise,  of  the  requirements  of  this  rule,  and  if  the  articles  are  not 
removed  within  reasonable  time  after  the  notice  is  given,  he  shall  de- 
stroy them  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 

Provisions  governing  interest  and  damages  in  the  Sixth  Circuit  are  contained 
in  Rule  26,  above. 

[SeTenth  Circuit.] 

Mandate. — In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  shall  be  issued, 
on  the  order  or  by  the  rule  of  this  court,  to  the  court  below,  for  the 
purpose  of  informing  such  court  of  the  proceedings  in  this  court,  so 
that  further  proceedings  may  be  had  in  such  court  as  to  law  and  jus- 
tice may  appertain. 

Provisions  governing  interest  in  the  Seventh  Circuit  are  contained  in  Rule 
28,  above. 

RULE  31 

[Fiftli  Circuit.] 

Costs. — 1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  except  where  the  dismissal  shall  be  for  zvant  of  jurisdiction, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  oth- 
erwise agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  UfUess 
otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill 
of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  supreme  court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid 
before  a  transcript  of  the  record  shall  be  transmitted  to  the  supreme 
court. 
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IFint  Cbreitlt.] 

Costs. — [Sections  1,  2,  and  3  are  the  same  as  the  corresponding  sec- 
tions for  the  Fifth  Circuit.] 

4.  The  cost  of  the  transcript  of  the  record  from  the  court  below  shall 
be  taxable  in  that  court  as  costs  in  the  case. 

[Sections  5,  6,  and  7  are  the  same  as  sections  4,  5,  and  6,  respec- 
tively, of  the  same  rule  for  the  Fifth  Circuit.] 

[Second  Cironlt.T 

Costs. — [Sections  1  and  2  are  the  same  as  the  corresponding  sec- 
tions for  the  Fifth  Circuit.] 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  taxable  in  this  court  as  part  of  such  costs,  and 
the  clerk  of  the  court  below  shall  send  to  the  clerk  of  this  court  with 
the  transcript  of  record  a  certificate  of  the  cost  of  such  transcript. 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  Fifth  Circuit.] 

[Tl&ird  Cirevit.] 

Custody  of  Prisoners  on  Habeas  Corpus. — [The  same  as  Rule 
33  for  the  First  Circuit,  below.] 

Provisions  as  to  costs  in  the  Third  Circuit  are  contained  in  Rule  29  for  that 
Circuit,  above.    That  rule  is  the  same  as  Rule  31  for  the  Second  Circoit,  with 
section  7,  as  set  forth,  added. 
[Fonrtlft  Clrovlt.] 

Costs. — [Sections  1  and  2  are  the  same  as  the  corresponding  sec- 
tions for  the  Fifth  Circuit.] 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  and 
proofs  from  the  court  below,  and  the  expense  of  printing  the  same, 
when  printed  below,  shall  be  taxable  in  that  court  as  costs  in  the  case. 
The  expense  of  printing,  however,  shall  be  taxed  at  actual  cost  (to  be 
shown  by  the  affidavit  of  the  printer),  but  in  no  event  to  exceed  twenty 
cents  per  folio  of  one  hundred  words. 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  Fifth  Circuit,  except  that  the  words  "in  detail"  at  the  end  of 
section  5  are  omitted.] 

7.  The  following  table  of  fees  and  costs,  established  under  the  act 
of  Congress  of  February  19,  1897  [post  §§  1376,  1377],  shall  remain 
and  continue  in  effect  zvith  the  promulgation  of  these  rules: 

Docketing  a  case  and  filing  the  record $  5  00 

Entering  an  appearance )25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance SB 

Filing  a  motion,  order  or  other  paper £6 

Entering  any  rule,  or  making  or  copying  any  record  or  other 

paper,  for  each  one  hundred  words 20 

Entering  a  judgment  or  decree 1  00 

Every  search  of  the  records  of  the  court  and  certifying  the  same      1  60 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping  and  paying  money,  in  pursuance  of  any  stat- 
ute or  order  of  the  court,  one  per  cent,  on  the  amount  so  re- 
ceived, kept  and  paid. 
Preparing  the  record  for  the  printer,  indexing  same,  supervis- 
ing the  printing  and  distributing  the  copies,  for  each  printed 

page  of  the  record  and  index SB 

Making  a  manuscript  copy  of  the  record,  when  required  by  the 
rules,  for  each  one  hundred  words  (but  nothing  in  addition 
for  supervising  the  printing) SO 
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Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate 
or  other  process $  5  00 

Filing  briefs,  for  each  party  appearing 6  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each 
printed  page  (but  not  to  exceed  five  dollars  in  the  whole  for 
any  copy) 1  00 

Attorney's  docket  fee iO  00 

[Fiftli  Circuit.] 

[See  above.] 

[Sixtlft  Cirouit.] 

Library. — All  moneys  collected  by  the  clerk,  the  disposition  of 
which  is  not  otherwise  directed  by  law,  shall  constitute  a  fund  to  be 
expended  by  the  clerk  under  the  direction  of  the  presiding  judge,  in 
the  purchasing,  repairing  and  rebinding  of  law  books  for  the  library 
of  the  court;  and  it  shall  be  his  duty  to  render  to  the  court,  for  its 
examination  and  approval,  an  annual  account  of  sufh  moneys  received 
by  him  and  of  his  disbursements  thereof. 

Am  amended  February  16,  1916. 

Provisions  as  to  costs  in  the  Sixth  Circuit  are  contained  in  Rule  27,  above. 
[SeT'entlft  Circuit.] 

Custody  of  Prisoners  on  Habeas  Corpus. — [The  same  as  Rule 
33  for  the  First  Circuit,  below.] 

Provisions  governing  costs  in  the  Seventh  Circuit  are  contained  in  Rule  29, 
above. 
[Bisrlitli  Circuit.] 

Costs. — 1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  un- 
less otherwise  agreed  by  the  parties. 

i.  [Same  as  section  2  for  the  Fifth  Circuit.] 

S.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  Where  the  record  has  been  printed  in  this  court 
under  the  provisions  of  sections  one  and  two  of  rule  2S,  the  cost  of 
printing  thirty  copies  of  the  transcript  of  record  from  the  court  below 
shall  be  taxed  as  costs  in  the  case,  unless  otherwise  ordered  by  this 
court,  but  no  allowance  shall  be  made  for  the  amount  paid  to  the  clerk 
of  the  court  below  for  the  written  or  typewritten  transcript  of  the 
record.  Where  the  record  has  been  printed  in  the  court  below  and  a 
copy  of  such  printed  record  certified  to  this  court  the  cost  of  printing 
twenty-five  copies  of  such  record  or  portion  thereof  shall  be  taxable  as 
costs  in  the  case  in  the  court  below,  unless  otherwise  ordered  by  this 
court. 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections  for 
the  Fifth  Circuit,  with  the  addition  of  the  following  clause  at  the 
end  of  section  6 :  "Except  that  no  fee  shall  be  charged  or  collected  for 
any  printed  record  or  portion  thereof,  required  by  law  to  be  used  by 
the  clerk  in  the  preparation  of  such  transcript  of  the  record."] 

[Nintli  Circuit.] 

Costs. — 1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unr- 
less  otherwise  ordered  by  the  court. 

i.  [Same  as  section  2  for  the  Fifth  Circuit.] 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  including  the  cost 
of  the  transcript  from  the  court  below,  unless  otherwise  ordered  by  the 
court. 

[Sections  4,  5,  and  6  are  the  same  as  the  corresponding  sections 
for  the  Fifth  Circuit.] 

7.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or 
the  acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a 
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copy  of  any  hill  of  fees  due  by  them,  respectively,  in  this  court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such  parties 
or  sureties  respectively  to  compel  payment  of  said  fees. 

RULE  32 

[Seeond  and  Bigrlith  Circuits.] 

Mandate. — In  all  ccLses  finally  determined  in  this  court,  a  mandate, 
or  other  proper  process  in  the  nature  of  a  procedendo,  shall  be  issued, 
on  the  order  of  this  court,  to  the  court  below,  for  the  purpose  of  in^ 
forming  such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice  may  apper- 
tain. 

[By  an  order  of  the  court  for  the  Eighth  Circuit,  entered  March  30,  1911,  the 
clerk  la  directed  to  issue  a  mandate  or  other  proper  process,  to  the  court  below, 
in  all  cases,  60  days  after  the  final  disposition  thereof,  except  in  cases  where 
it  shall  be  otherwise  expressly  ordered.] 

[Ffnit  Cirovit.l 

Mandate. — In  every  ca^e  finally  determined,  a  mandate,  or  other 
proper  process  in  the  nature  of  a  procedendo,  shall  be  issued  to  the 
court  below,  for  the  purpose  of  informing  that  court  of  the  proceed- 
ings in  this  court,  so  that  further  proceedings  may  be  had  in  the  court 
below  as  to  law  and  justice  may  appertain.  Such  mandate,  or  other 
process,  may  issue  at  any  time  on  the  order  of  the  court;  but,  unless 
otherwise  ordered,  it  shall  issue  as  of  course  after  two  calendar  months 
from  the  entry  of  judgment,  unless  a  petition  for  a  rehearing  has  been 
filed  and  remains  undisposed  of. 

[Third  Circuit.] 

Models,  Diagrams,  and  Exhibits  o?  Material. — 1.  Models,  dia- 
grams and  exhibits  of  material  forming  part  of  the  evidence  taken  in 
the  court  below,  in  any  case  pending  in  this  court,  on  writ  of  error  or 
appeal,  shall  be  placed  in  the  custody  of  the  clerk  of  this  court  at  least 
ten  days  before  the  case  is  heard  or  submitted. 

S.  All  models,  diagrams  and  exhibits  of  material  placed  in  the  cus- 
tody of  the  clerk  for  the  inspection  of  the  court  on  the  hearing  of  a 
case,  must  be  taken  azvay  by  the  parties  zvithin  one  month  after  the 
case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  clerk 
to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  require- 
ments of  this  rule,  and  if  the  articles  are  not  removed  within  a  rea- 
sonable time'  after  the  notice  is  given,  he  shall  destroy  them,  or  make 
such  other  disposition  of  them  as  to  him  may  seem  best. 

Provisions  governing  mandate  in  the  Thlfd  Circuit  are  contained  in  Bule 
30,  above. 
[Fourtlft  Circuit.] 

Mandate. — In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process,  in  the  nature  of  a  procedendo,  shall  be  issued 
to  the  court  below,  for  the  purpose  of  informing  such  court  of  the  pro- 
ceedings in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  appertain.  Such  mandate,  or  other 
process,  may  issue  at  any  time  on  the  order  of  the  court;  but,  unless 
othenvise  ordered,  it  shall  issue  as  of  course  after  the  expiration  of 
thirty  days  from  the  date  of  the  judgment  or  decree. 

[Fiftlft  Circuit.] 

Mandate. — Mandates  shall  issue  at  any  time  after  twenty-one  days 
from  the  date  of  the  decision,  unless  an  application  for  a  rehearing  has 
been  granted  or  is  pending.  A  copy  of  the  opinion  of  this  court  shall 
accompany  the  mandate  when  a  new  trial  or  further  proceedings  are 
to  be  had  in  the  lower  court,  and  the  charge  for  such  copy  shall  be 
taxed  in  the  costs  of  the  case. 

Provided,  that  in  all  cases  entitled  to  precedence  in  this  court  under 
section  7  of  the  act  approved  March  3, 1891,  and  amendments  thereto, 
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the  mandate  or  other  proper  process  shall  issue  after  the  expiration  of 
seven  days  from  the  date  of  the  decision,  unless  otherwise  ordered  by 
the  court  or  one  of  the  judges. 
As  amended  January  12,  1905. 
[Slxtb  CiroiUt.] 

Custody  of  Prisoners  on  Habeas  Corpus. — [The  same  as  Rule 
33  for  the  First  Circuit,  below.] 

Provisions  goyeming  mandate  in  the  Sixth  Circuit  are  contained  in  Bule 

29,  above. 
[SeTentlft  Circuit.] 

MoDEi^s,  Diagrams  and  Exhibits. — Models,  diagrams  and  exhib- 
its of  material  forming  part  of  the  evidence  taken  in  the  court  below, 
and  in  any  case  pending  in  this  court  on  writ  of  error  or  appeal,  shall 
be  placed  in  the  custody  of  the  marshal  for  the  use  of  this  court  at 
least  ten  days  before  the  case  is  heard  or  submitted;  and  shall  be  taken 
away  by  the  parties  within  one  month  after  the  case  is  decided.  When 
this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the  coun- 
sel in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule, 
and,  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  or  make  such  other  disposition  of  them 
as  to  him  may  seem  best. 

Provisions  governing  mandate  in  the  Seventh  Circuit  are  contained  in  Rule 

30,  ahove. 
[Nlntb  Circuit.] 

Mandate. — In  all  cases  finally  determined  in  this  court,  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  shall,  upon  the 
payment  of  any  costs  due  in  the  case,  be  issued,  cks  of  course  from  this 
court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of 
the  proceedings  in  this  court,  so  that  further  proceedings  may  be  had 
in  such  court  as  to  law  and  justice  may  appertain.  Such  mandate,  if 
not  stayed  by  the  order  of  the  court,  shall  be  issued  on  the  expiration 
of  thi'ty  days  from  the  date  of  such  final  determination  unless  within 
said  time  a  petition  for  rehearing  be  filed,  in  which  case  the  mandate 
shall  be  stayed  until  five  days  after  the  determination  of  such  petition, 
[To  this' rule  was  added  the  following  note:  See,  also,  rule  29.] 

RULE  33 

[Firsty  Second,  Fonrtlt,  Flftlty  Blsrlitbi  and  Nlntb  Clrcnlt*.] 

Custody  oi?  Prisoners  on  Habeas  Corpus. — 1.  Pending  an  ap- 
peal from  the  final  decision  of  any  court  or  judge  declining  to  grant 
the  writ  of  habeas  corpus,  the  custody  of  the  prisoner  shall  not  be  dis- 
turbed. 

i.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be  re- 
manded to  the  custody  from  which  he  wc^  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or 
be  enlarged  upon  recognizance,  as  hereinafter  provided. 

S.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognisance,  with 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court, 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 

Provisions  as  to  the  custody  of  prisoners  on  habeas  corpus  in  the  Third  Cir- 
cuit, identical  with  those  of  Rule  83  for  the  First  Circuit,  are  contained  in 
Rule  31. 
There  are  only  thirty-two  rules  for  the  Third  Circuit. 
[Sixtlft  Circuit.] 

Mandai^us  and  Prohibition. — 1.  The  alternative  writ  of  mandor- 
nvus  will  not  be  issued,  but,  on  proper  showing,  an  order  to  show  cause 
will  be  made. 

2.  The  party  desiring  a  writ  of  mandamus  or  prohibition  shall  file 
his  petition  therefor  and  showing  in  support  thereof  together  with  suck 
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brief  or  memorandum  as  he  may  desire.  These  need  not  be,  at  this 
time,  printed,  and  notice  need  not  be  given.  He  shall  deposit  ten  dol- 
lars zvith  the  clerk  on  account  of  fees.  The  clerk  shall  enter  the  ap- 
plication on  his  docket,  and  informally  submit  the  papers  to  the  court. 
S,  If  the  court  is  of  opinion  tlxat  the  application  justifies  a  hear- 
ing, an  order  to  show  cause  will  be  entered  returnable  as  promptly  as 
the  situation  permits;  if  of  contrary  opinion,  an  order  of  denial  will  be 
made,  and  the  clerk  shall  notify  the  applicant  accordingly,  enter  the 
case  on  his  docket  as  closed  and  return  to  the  applicant  the  surplus, 
if  any,  of  the  fee  deposited. 

4.  If  such  order  to  show  cause  is  made,  the  clerk  shall  deliver  a 
certified  copy  to  the  applicant,  who  shall  cause  the  same  to  be  served 
within  the  time  and  in  the  manner  fixed  in  the  order.  An  answer  or 
return  shall  be  filed  on  or  before  the  return  day  as  specified  in  the 
order  or  as  extended  by  a  judge  of  this  court  Unless  within  ten  days 
after  the  filing  of  such  answer  or  return  the  appellant  makes  special 
motion  to  award  and  frame  an  issue,  or,  if  an  issue  is  framed,  then 
upon  the  return  of  the  proceedings  thereon,  and  unless  the  court  orders 
a  hearing  as  upon  motion,  the  matter  shall  stand  for  hearing  upon  the 
calendar,  and  the  clerk  shall  receive  the  remaining  twenty-five  dollars 
of  the  usual  fee  deposit,  estimate  and  require  a  deposit  for  printing 
and  print  the  record,  briefs  shall  be  filed  and  the  matter,  in  all  respects 
proceed  like  other  docketed  causes. 

Provisions  govemiDg  the  custody  of  prisoners  on  habeas  corpus  in  the  Sixth 
Circuit,  identical  with  those  of  Rule  33  for  the  First  Circuit,  are  contained  in 
Rule  32  for  the  Sixth  Circuit. 
[Se^entlft  Clroitlt.] 

Law  Library. — 1,  The  library  of  the  court  shall  be  under  the  gen- 
eral supervision  and  custody  of  the  clerk  of  the  court. 

5.  No  book  shall  be  removed  from  the  library  except  upon  a  writ- 
ten order  of  a  judge  of  this  court,  except  that  during  the  sessions  of  the 
court  any  lawyer  who  has  a  case  upon  the  docket,  upon  written  appli- 
cation to  the  clerk  and  upon  the  clerk's  written  order,  may  take  from 
the  library  not  exceeding  three  volumes  at  a  time,  being  responsible 
for  the  return  thereof  Tvithin  twenty-four  hours,  and  in  default  of  re- 
turn shall  pay  to  the  clerk  for  the  library  fund  twice  the  value  thereof, 
but  if  returned  in  good  condition  one  dollar  for  each  day's  detention 
beyond  the  limited  time. 

Provisions  governing  the  custody  of  prisoners  on  habeas  corpus  in  the  Sev- 
enth Circuit,  identical  with  those  of  Rule  33  for  the  First  Circuit,  are  contained 
in  Rule  31. 

RULE  34 

IFlvsty  Flftb,  ESlfflfttlfty  and  Iflntb  Cironits.] 

Models,  Diagrams,  and  Exhibits  of  Material. — 1.  Models,  dia- 
grams, and  exhibits  of  material,  forming  part  of  the  evidence  taken 
in  the  court  below,  in  any  case  pending  in  this  court,  on  writ  of  error 
or  appeal,  shall  be  placed  in  the  custody  of  ,the  marshal  of  this  court 
at  least  ten  days  before  the  case  is  heard  or  submitted. 

£.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  cus- 
tody of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of 
a  case,  must  be  taken  away  by  the  parties  within  one  month  after 
the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the 
marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of 
the  requirements  of  this  rule;  and,  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  destroy 
them,  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 

[Second  Clrevit.] 

Models,  Diagrams,  and  Exhibits  of  Material. — 1.  Models,  dia- 
grams, and  exhibits  of  material  forming  part  of  the  evidence  taken 
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in  the  court  below,  in  any  case  pending  in  this  court,  on  writ  of  error 
or  appeal,  except  customs  cases,  shall  be  placed  in  the  custody  of  the 
clerk  of  this  court  at  least  ten  days  before  the  case  is  heard  or  sub- 
mitted. 

i.  Three  copies  must  be  furnished  for  the  use  of  the  court  of  any 
maps,  charts,  plans,  diagrams,  or  other  papers  or  documents  which  it 
is  intended  to  refer  to  on  the  argument,  and  which  are  not  contained 
in  the  transcript  of  record  as  certified  from  the  court^  below, 

3.  All  exhibits  of  material  in  customs  cases  must  be  filed  with  the 
clerk  at  the  time  of  filing  the  transcript  of  record,  and  such  exhibits 
will  be  returned  to  the  clerk  of  the  district  court  at  the  expiration  of 
60  days  from  the  decision  of  the  case  by  this  court.  All  other  models, 
diagrams,  and  exhibits  of  material  placed  in  the  custody  of  the  clerk 
for  the  inspection  of  the  court  on  the  hearing  of  a  case  must  be  taken 
away  by  the  parties  within  one  month  after  the  case  is  decided.  It 
shall  be  the  duty  of  the  clerk  to  notify  the  counsel  in  the  case,  by  mail 
or  otherwise,  of  the  requirements  of  this  rule;  and  if  the  articles  are 
not  removed  within  the  time  above  specified,  he  shall  destroy  them, 
or  make  such  other  disposition  of  them  cls  to  him' may  seem  best. 

Provisions  governing  models,  diagrams,  and  exhibits  in  the  Third  Circuit  are 
contained  in  Rule  32  for  that  Circuit 

[Fovrtlft  Circuit.] 

Models,  Diagrams,  and  Exhibits  o?  Material. — [Same  as  for 
the  First  Circuit,  except  that  the  word  "clerk"  is  substituted  for  the 
word  "marshal"  wherever  the  latter  occurs  in  the  rule  for  the  First 
Circuit.] 

[Slxtli  CIrcvit.] 

Petitions  to  Revise  in  Bankruptcy. — 1,  A  petition  to  revise  shail 
contain:  First,  a  concise  history  of  so  much  of  the  proceedings  before 
the  referee  and  the  District  Court  as  may  be  necessary  to  make  plain 
the  errors  assigned;  second,  an  assignment  of  the  errors  in  respect 
to  which  revision  in  matter  of  law  is  sought;  third,  as  exhibits  to  the 
petition,  copies  certified  by  the  Clerk  of  the  District  Court  of  each 
paper  or  proceeding  relied  upon  to  support  the  errors  assigned;  and 
fourth,  any  findings  of  fact  that  may  be  filed  pursuant  to  clause  2 
hereof;  but  a  petition  to  revise  shall  not  be  filed  so  late  as  to  delay 
the  hearing  of  any  appeal  that  may  hxwe  been  taken  in  the  same  mal- 
ter;  and  it  may  incorporate,  by  reference  and  without  repeating,  any 
parts  of  the  return  in  such  appeal. 

2.  Whenever  the  District  Court  has  made  any  order  in  a  proceeding 
in  bankruptcy  which  involves  or  depends  upon  facts  made  to  appear 
otherwise  than  solely  by  the  pleadings  in  the  matter,  and  the  District 
Judge  is  notified  in  writing  by  any  party  that  he  intends  to  Me  a  petition 
to  revise  and  deems  findings  of  fact  to  be  necessary,  it  shall  be  the  duty 
of  the  District  Judge,  as  soon  as  possible,  to  make  and  file  with  the 
clerk  of  the  District  Court  his  findings  of  fact  in  such  matter. 

3.  At  or  before  the  filing  of  such  petition,  a  complete  copy  thereof 
shall  be  sensed  upon  counsel  for  each  separate,  adverse  interest,  and  the 
petition,  when  oifered  for  filing,  shall  contain  due  proof  or  acknowl- 
edgment of  such  service, 

4..  Unless  within  ten  days  after  the  filing  of  such  petition  an  ad- 
verse party  in  interest  shall  file  an  ansiver  denying  the  accuracy  of 
the  exhibits  to  the  petition,  or  setting  out  as  exhibits  certified  copies  of 
additional  papers  or  proceedings  which  are  thought  to  bear  upon  the 
errors  assigned,  the  accuracy  and  completeness  of  the  exhibits  shall  be 
presumed  to  be  admitted.  Such  answer  may  also  incorporate  by  refer- 
ence any  orders  or  records  in  any  co-pending  appeal. 

5.  Upon  the  coming  in  of  such  anszvcrs  or  the  expiration  of  such 
ten  days,  such  petition  shall  stand  for  hearing,  and  the  clerk  shall  esti- 
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mate  and  require  deposit  for  and  cause  the  record  to  be  printed,  and 
briefs  shall  be  filed,  all  as  in  other  causes. 

[  Seventh  Clroult.] 

Writs  o?  Error  in  Criminal  Cases. — 1.  Writs  of  error  from  this 
Court  to  review  criminal  cctses  tried  in  any  district  or  circuit  court  of 
the  United  States  zvithin  this  circuit,  may  be  allowed  in  term  time  or 
in  vacation  by  the  circuit  justice  assigned  to  this  circuit,  or  by  any  of 
the  jcircuit  judges  within  the  circuit,  or  by  any  district  judge  within  his 
district,  and  the  proper  security  be  taken,  and  the  citation  signed  by 
him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execution  or  pro- 
ceedings, pending  the  determination  of  such  writ  of  error, 

S,  Where  such  writ  of  error  is  alloived  in  the  criminal  cases  afore- 
said, the  circuit  court  or  the  district  court  before  which  the  accused 
was  tried,  or  the  district  judge  of  the  district  wherein  he  was  tried, 
zvithin  his  district,  or  the  circuit  justice  assigned  to  this  circuit,  or  any 
of  the  circuit  judges  within  the  circuit,  shall  have  the  power,  after 
the  citation  has  been  duly  served,  to  admit  the  accused  to  bail  afid  to 
fix  the  amount  of  such  bail. 
Added  in  1916. 

Provisions  governing  physical  exhibits  in  the  Sixth  Circuit  are  contained  in 
Rule  30,  above. 

Provisions  governing  models,  diagrams,  and  exhibits  of  material  in  the  Sev- 
enth Circuit  are  contained  in  Rule  32  for  the  Seventh  Circuit,  above. 
There  are  only  thirty-three  rules  for  the  Seventh  Circuit. 
The  rules  originally  adopted  in  all  circuits  numbered  thirty-four.     In  some 
of  the  circuits  additional  rules  have  been  adopted,  which  are  set  out  below. 

RULE  35 

[Flnt  Clrenlt.] 

Error  in  Criminal  Cases. — On  or  after  the  allowance  of  a  writ 
of  error  in  a  criminal  case  cognizable  by  this  court,  the  justice  or  judge 
who  allowed  the  writ,  or  the  court  which  entered  the  judgment,  or  any 
judge  thereof,  shall  have  power  to  admit  to  bail  the  plaintiff  in  error, 
according  to  the  ruies  of  law  applicable  to  his  case. 

[Seeond  Circnit.X 

Allowance  of  Appeals  and  Writs  of  Error — Bail. — 1.  An 
appeal  or  writ  of  error  from  a  circuit  court  or  a  district  court  to 
this  court  in  the  cases  provided  for  in  sections  6  and  7  of  the  act 
entitled  "An  act  to  establish  circuit  courts  of  appeals  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States  and  for  other  purposes/'  approved  March  3,  1891,  and  acts  to 
amend  said  act  approved  February  18,  1896,  and  January  20,  1897 
[post,  §§  1120,  1121],  may  be  allowed  in  term  time  or  vacation  by  the 
circuit  justice  or  by  any  circuit  judge  within  the  circuit,  or  by  any 
district  judge  within  his  district,  and  the  proper  security  be  taken  and 
the  citation  be  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

2,  Where  such  writ  of  error  from  this  court  is  allowed  in  the  case 
of  a  conviction  of  an  infamous  crime  or  in  any  other  criminal  case  in 
which  it  will  lie,  the  district  court,  or  the  judge  thereof,  or  any  cir- 
cuit judge  of  the  circuit  or  the  circuit  justice,  shall  have  power,  after 
the  citation  is  served,  to  admit  the  accused  to  bail  in  such  amount  aS 
may  be  fixed. 

Adopted  May  3,  1897. 

[Fonrtb  Clrcvltg 

Saturdays  Conference  Days. — The  clerk  in  making  his  docket 
shall  not  set  down  for  argument  any  cause  for  any  Saturday  of  the 
term  for  which  such  docket  is  intended,  and  this  court  will  meet  on 
said  days  for  consultation  only, 
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[Flftli  Circuit.] 

Order  in  Relation  to  Assignment  o?  Cases  for  Hearing. — 
Unless  otherwise  ordered  by  the  senior  circuit  judge,  thirty  days  prior 
to  the  opening  of  a  regular  session  of  this  court  the  clerk  is  directed 
to  assign  cases  for  hearing  cks  follows: 

At  Atlanta,  Georgia,  four  cases  per  day  for  the  first  three  days  of 
each  week; 

At  Montgomery,  Alabama,  four  cases  per  day  for  the  first  three 
days  of  each  week; 

At  Ft.  Worth,  Texas,  four  cases  per  day  for  the  first  three  days  of 
each  week; 

At  New  Orleans,  Louisiana,  two  cases  per  day  for  the  first  three  days 
of  each  week. 

The  above  assignments  shall  be  made  in  accordance  with  existing 
law  regulating  the  return  of  appeals,  writs  of  error  and  other  appel- 
late proceedings  in  the  Fifth' judicial  circuit,  provided  that  cases  en-- 
titled  by  law  to  preference  in  hearing  and  bankruptcy  cases  shall  be 
first  assigned,  and  cc^es  whether  preference  or  not  may,  upon  stipula- 
tion of  the  parties  Hied  with  the  clerk,  and  approved  by  the  court,  be 
assigned  for  hearing  at  any  other  place  or  session  of  this  court  design 
nated  in  such  stipulation. 

Except  as  hereinabove  provided,  the  assignment  of  cases  at  New 
Orleans,  Louisiana,  shall  be  grouped  by  states,  so  as  to  permit  the 
hearing  of  cases  from  one  state  before  the  cases  from  the  next  state 
in  order  shall  be  called. 

Adopted  June  23,  1892,  amended  January  12,  1905,  and  October  15,  1900. 

[Bis]&t]&  Circolt.] 

Writs  of  Error  in  Criminal  Cases. — 1.  Writs  of  error  to  review 
criminal  cases  tried  in  any  District  Court  of  the  United  States  within 
this  circuit,  which  may  be  reviewed  under  the  provisions  of  ''The  Judi- 
cial Code,"  approved  March  S,  1911,  may  be  allowed  in  term  time  or 
in  vacation  by  the  Circuit  Justice  assigned  to  this  circuit,  or  by  ei- 
ther of  the  Circuit  Judges  within  the  circuit,  or  by  any  District  Judge 
within  his  district,  and  the  proper  security  be  taken,  and  the  citation 
signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  ex- 
ecution or  proceedings,  pending  the  determination  of  such  writ  of 
error. 

2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases  afore- 
said, the  District  Court  before  which  the  accused  was  tried,  or  the 
District  Judge  of  the  district  wherein  he  was  tried,  within  the  district, 
or  the  Circuit  Justice  assigned  to  the  circuit,  or  either  of  the  Circuit 
Judges  within  the  circuit,  shall  have  the  power,  after  the  citation  has 
been  duly  served,  to  admit  the  accused  to  bail  in  such  amount  as  may 
be  fixed,  such  bail  bond  to  be,  as  near  as  may  be,  in  the  form  prescribed 
in  the  appendix  to  these  rules. 

[Ninth  Circuit.] 

Assignment  of  Causes  for  Hearing. — 1,  Thirty  days  prior  to  the 
opening  of  any  calendar  session  of  the  court,  the  clerk  is  directed  to 
assign  causes  for  hearing  at  the  rate  of  one  case  for  the  first  day  of 
each  term  or  session,  and  tzvo  cases  per  day  for  each  of  the  ensuing 
court  days  of  such  term  or  session.  Causes  shall  be  grouped  by  states, 
and  assignments  made,  so  as  to  permit  the  hearing  of  causes  from  one 
state  before  the  causes  from  the  next  state  in  order  shall  be  called; 
causes  from  the  Northern  district  of  California  shall  be  assigned  for 
hearing  last.  Any  causes  entitled  by  law  to  preference  in  hearing  shall 
be  first  assigned  and  take  precedence  over  other  causes  from  the  same 
state, 

2.  No  change  of  the  day  assigned  for  hearing  will  be  made  except 
by  order  of  the  court  for  reasons  shown,  and  no  term  or  session  of 
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the  court  will  be  extended  beyond  the  foot  of  the  calendar  as  made 
up  pursuant  to  the  provisions  of  this  rule, 

S.  Ten  days  before  each  calendar  session  of  the  court  the  clerk  shall 
prepare  and  cause  to  be  printed  a  calendar  of  the  causes  assigned  for 
the  approaching  session. 

As  amended  to  June  2,  1916. 

RULE  36 

[Firiit  Ciroait.] 

Rules  in  Bankruptcy. — 

October  Term,  1898. 

At  a  session  of  the  United  States  Circuit  Court  of  Appeals  for  the 
First  Circuit,  held  in  the  city  of  Boston,  in  the  district  pf  Massachur 
setts,  on  the  thirty-first  day  of  May,  Anno  Domini  eighteen  hundred 
and  ninety-nine. 

Present:  Hon,  Le  Baron  B,  Colt,  Circuit  Judge,  and  Hon,  William 
L.  Putnam,  Circuit  Judge, 

It  is  ordered  as  follows: 

1,  On  the  filing  of  a  petition  for  the  exercise  of  the  power  of  super- 
intendence and  revision  vested  in  this  court  by  the  act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States,  approved 
July  1,  1898,  or  under  any  acts  which  may  hereafter  be  passed  in  ad- 
dition thereto  or  amendatory  thereof,  the  clerk  shall  issue,  as  of 
course,  an  order  to  show  cause,  returnable  two  weeks  from  the  date 
thereof^  which  shall  be  served  by  copy  on  each  of  the  adverse  parties 
named  in  the  petition  as  a  person  against  zvhom  relief  is  desired,  or 
as  solicitor  in  the  proceeding  in  the  district  court,  at  least  one  week 
before  the  return  day  of  the  order,  which  service  shall  be  made  by  the 
marshal  or  his  deputy  in  the  district  where  the  party  or  solicitor  served 
resides. 

2,  Within  one  calendar  month  after  the  return  day  of  the  order  to 
show  cause,  either  party  may  demur,  plead  or  answer;  but  the  de- 
termination of  any  demurrer,  plea  or  answer,  shall  be  final,  and  no  or- 
der to  plead  over  will  be  allowed;  and  any  party  may  secure  in  his 
answer  all  the  advantages  of  a  demurrer  or  plea,  or  both,  by  inserting 
therein  the  proper  allegations  therefpr.  No  demurrer  shall  be  general, 
and  no  cause  of  demurrer  shall  be  allowed  unless  specifically  set  forth 
therein. 

3,  There  shall  be  no  pleadings  in  reply  by  the  petitioner;  but  any 
new  matter  properly  in  reply  shall  be  available  without  the  same  being 
pleaded  in  the  petition,  or  otherwise, 

i,  A  motion  to  dismiss  may  be  filed  within  the  time  allowed  for  a 
demurrer,  plea  or  answer;  or  the  subject  matter  thereof,  if  it  relates 
to  the  substance  of  the  proceeding  or  to  the  jurisdiction  of  the  court, 
may  be  availed  of  on  demurrer,  plea  or  answer,  by  proper  allegations; 
and  whenever  a  motion  to  dismiss  is  seasonably  filed,  the  time  for  fil- 
ing demurrer,  plea  pr  answer,  will  run  from  the  day  on  which  an 
order  may  be  entered  overruling  the  motion.  Every  motion  to  dis- 
miss shall  be  filed  in  print,  accompanied  with  a  printed  brief;  and 
each  of  the  opposing  parties  shall  forthwith  be  served  by  the  clerk, 
through  the  mail  or  otherwise,  with  a  copy  of  the  motion  and  of  the 
brief,  and  he  may  file,  in  print,  a  brief  in  reply  within  two  weeks.  At 
the  expiration  of  the  time  allowed  for  filing  the  brief  in  reply,  the  mo- 
tion and  briefs  will  be  distributed  by  the  clerk  to  the  circuit  judges, 
and  to  the  district  judge,  senior  in  commission,  who  is  not  disqualified. 
Thereupon,  the  motion  will  be  disposed  of  by  the  court  on  the  briefs, 
unless,  at  its  own  suggestion,  or  for  good  cau^e  shozvn,  the  court  shall 
order  oral  arguments, 

5.  So  much  of  rule  H.  as  relates  to  viva  voce  proofs  in  the  district 
courts,  or  to  further  proof  in  instance  causes  in  admiralty  shall  apply 
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and  writs  of  error  from  the  district  courts  for  the  districts  of  Idaho 
and  Montana,  and  from  the  district  court  of  Alaska  may,  upon  the 
stipulation  of  the  parties  thereto,  be  heard  at  the  annual  term  to  be 
held  either  at  Seattle  or  Portland. 

RULE  37 

fSeeond  Circuit.] 

Citations  of  Authorities. — In  the  preparation  of  briefs  any  citar' 
tions  made  from  "Federal  Cases"  must  be  accompanied  by  the  cita- 
tion of  the  original  report  of  the  case,  and  where  a  citation  is  made 
from  the  American  Bankruptcy  Reports,  the  citation  in  the  Federal 
Reporter  or  U.  S.  Supreme  Court  Reports  must  also  be  given.  If  the 
case  is  not  reported  elsewhere  than  in  Federal  Cases  or  American 
Bankruptcy  Reports  the  fact  must  be  so  stated. 

[Fonrth  Circuit.] 

The  foregoing  rules  shall  be  in  force  on  and  after  April  1st,  1912. 

[Fifth  Circuit.] 

Writs  op  Error  in  Criminal  Cases. — 1.  Writs  of  error  to  review 
criminal  cases  tried  in  any  district  or  circuit  court  of  the  United  States 
within  this  circuit,  zvhich  may  be  reviewed  under  the  provisions  of  the 
act  of  March  3,  1891,  creating  this  court,  and  the  act  of  congress 
amendatory  thereof,  approved  January  20,  1897,  may  be  allowed  in 
term  time  or  in  vacation  by  the  circuit  justice  assigned  to  this  circuit, 
by  either  of  the  circuit  judges,  or  by  any  district  judge  who  presided 
on  the  trial,  and  the  proper  security  be  taken,  and  the  xitation  be  signed 
by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execution  or 
proceedings  pending  the  determination  of  such  writ  of  error. 

2.  Where  such  zvrit  of  error  is  allowed  in  any  criminal  case  as  afore- 
said, the  circuit  court  or  district  court,  before  which  the  accused  was 
tried,  or  the  trial  judge,  or  the  circuit  justice  assigned  to  the  circuity  or 
either  of  the  circuit  judges,  shall  have  the  power,  after  the  citation 
has  been  duly  served,  to  admit  the  excused  to  bail  in  such  amount  cw 
may  be  fixed,  such  bail  bond  to  be,  cw  near  as  may  be,  in  the  form  pre- 
scribed  in  the  appendix  to  these  rules. 

APPENDIX  TO  RULE  37 

[Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Cases] 
Know  all  men  by  these  presents: 

That  we, ,  as  principal,  and ,  as  sureties^  are  held  and 

firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 
sum  of dollars,  to  be  paid  to  the  said  United  States  of  Amer- 
ica, to  which  payment  well  and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administrators,  jointly,  and  severally,  by  these 
presents. 

Sealed  with  our  seals  and  dated  this day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ninety , 

Whereas,  lately  at  the term,  A.  D.  189^,  of  the court 

of  the  United  States  for  the district  of ,  in  a  suit  pending 

in  said  court  between  the   United  States  of  America,  plaintiff,  and 

,  defendant,  a  judgment  and  sentence  was  rendered  against  the 

said ,  and  the  said has  obtained  a  writ  of  error  from  the 

United  States  circuit  court  of  appeals  for  the  Fifth  circuit,  to  reverse 
the  judgment  and  sentence  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  United  States  of  America,  citing  and  admonishing  the  United 
States  of  America  to  be  and  appear  in  the  United  States  circuit  court 
of  appeals  for  the  Fifth  circuit,  at  the  city  of  New  Orleans,  Louisiana, 
thirty  days  from  and  after  the  date  of  said  citation,  which  citation  has 
been  didy  served, 
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Now,  the  condition  of  the  above  obligation  is  such  that  if  the  said 
shall  appear  in  the  United  States  circuit  court  of  appeals  for 


the  Fifth  circuit  on  the  first  day  of  the  next  term  thereof,  to  be  held 

at  the  city  of ,  on  the  first  Monday  in ,  A,  D.  189 — ,  and 

from  day  to  day  thereafter  during  said  term,  and  from  term  to  term, 
and  from  time  to  time,  until  finally  discharged  therefrom,  and  shall 
abide  by  and  obey  all  orders  made  by  the  said  United  States  circuit 
'court  of  appeals  for  the  Fifth  circuit  in  said  cause,  and  shall  surren- 
der himself  in  execution  of  the  judgment  and  sentence  appealed  from 
as  said  court  may  direct,  if  the  judgment  and  sentence  of  the  said 

court  against  him  shall  be  aflirmed  by  the  said  United  States 

circuit  court  of  appeals  for  the  Fifth  circuit,  then  the  above  obliga^ 
tion  to  be  void;  else  to  remain  in  full  force,  virtue,  and  effect, 

\SeaL 


Approved: 


Seal, 
Seal. 


Judge  of  the . 

Adopted  June  11,  1897. 

PDlflTlttli  Ciroalt.l 

Order  of  Court. — 1.  Before  the  filing  of  a  petition  to  revise,  the 
same  shall  be  presented  to  the  court,  or  one  of  the  circuit  judges,  for 
leave  to  file  same  and  for  an  order  fixing  the  return  day  to  the  notice 
required  by  law, 

£.  When  such  petition  is  accompanied  by  a  written  consent  that 
the  petition  to  revise  may  be  filed  and  a  zvaiver  by  the  respondent  or 
respondents,  or  their  counsel,  of  such  notice,  no  notice  will  be  issued. 
In  such  cases  the  case  will  be  docketed  by  the  clerk, 

tHlnth  Clrciilt.l 

Photograph  op  Chinese  to  be  Attached  to  Bail  Bond. — 
Whenever,  in  cases  of  deportation  of  Chinese,  the  defendant  be  ad- 
mitted to  bail  pending  app.eal,  before  the  bond  be  approved  and  the 
party  released  from  custody  a  photograph  of  the  defendant  shall  be 
attached  to  said  bond, 

RULE  38 

[Second  Circuit.  1 

Petitions  to  Review  in  Bankruptcy. — Petitions  to  review  orders 
in  bankruptcy  filed  under  the  provisions  of  section  i^ib  of  the  bankrupt- 
cy cu:t  [post,  §  9608],  must  be  filed  and  served  within  ten  days  after  the 
entry  of  the  order  sought  to  be  reviewed,  and  a  transcript  of  the  rec- 
ord of  the  proceedings  in  the  bankruptcy  court  of  the  matter  to  be 
reviewed  must  be  filed  and  the  cause  docketed  within  thirty  days  there- 
after, but  the  judge  of  the  bankruptcy  court  may  for  good  cause  shown 
enlarge  the  time  for  filing  the  petition  or  record,  the  order  of  enlarge- 
ment to  be  made  and  filed  with  the  clerk  of  this  court  before  the  ex- 
piration of  the  times  hereby  limited  for  filing  the  petition  and  record 
respectively  and  to  be  transmitted  to  this  court  with  the  transcript  of 
record. 

See  In  re  John  M.  Linck  Const.  Co.  (1915)  225  Fed.  488.  140  C.  C.  A.  18; 
In  re  Tanenhaus  (1914)  211  Fed.  971,  128  C.  C.  A.  469 ;    In  re  Brown  (1909> 
i74  Fed.  339,  98  C.  O.  A.  211;   In  re. Light  (1909)  174  Fed.  341,  98  C.  C. 
A.  213. 

[Fourtlt  Circnlt.] 

On  and  after  February  1, 1913,  the  contents  of  transcripts  of  record 
on  appeal  in  equity  and  admiralty  causes  and  on  appeal  (as  distin- 
guished from  petitions  for  revision)  in  bankruptcy  causes,  shall  be  gov- 
erned by  Rules  76,  76  and  77  of  the  Rules  of  Practice  for  the  Courts 
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of  Equity  of  the  United  States,  promulgated  by  the  Supreme  Court  of 
the  United  States  November  i,  1912,  which  rules  are  as  follows: 
[These  rules  are  set  forth  in  the  note  to  section  1536,  post] 

[Flftlt  Circuit.] 

Bankruptcy. — Petitions  to  superintend  and  revise  under  clause  "b," 
section  2^,  Bankruptcy  Law,  shall  be  filed  within  thirty  days  from  the 
date  of  the  proceeding  sought  to  be  revised,  but  shall  not  operate  as- 
a  supersedeas  unless  upon  order  of  the  judge  who  passed  the  order  in 
question  or  one  of  the  judges  of  this  court 

Adopted  Feb.  25,  1916. 
[Bifflttlt  Olroait.] 

Notice. — The  notice  to  be  given,  as  provided  by  law,  shall  be  is- 
sued by  the  clerk  of  this  court,  under  the  seal  thereof,  and  shall 
be  addressed  to  the  respondent  or  respondents  and  be  served  by  the 
marshal,  unless  an  acknozvledgment  or  acceptance  of  service  thereof  is 
made  by  the  respondent  or  respondents,  or  their  counsel. 

RULE  39 

[Second  Circatt.] 

Adding  Cascs  to  Genkrai^  Calendar. — When  the  record  in  any 
cause  has  been  printed  and  filed  with  the  clerk,  the  parties  may  file  a 
stipulation  that  the  cause  be  added  to  the  general  calendar.  If  such 
stipulation  be  filed  prior  to  the  first  Monday  in  March  in  any  term,  the 
cause  will  be  added  to  the  general  calendar  for  that  term  without  a 
motion  therefor  being  made  in  open  court, 

[Biffhtli  Circuit.] 

Response. — The  response  to  the  petition,  when  the  respondent  elects 
to  make  a  written  response,  shall  be  filed  ivithin  thirty  days  after  the 
service  of  the  notice  or  the  filing  of  a  waiver  thereof. 
See  In  re  Frank  (1910)  182  Fed.  794,  105  O.  O.  A.  226. 

RULE  40 

[Bi8:l&t]&  Circait.1 

Printing  of  Record. — 1.  The  clerk  shall  cause  the  petition  and 
exhibits  thereto,  if  any,  and  the  order,  notice  and  response,  if  any,  to  be 
printed  as  soon  as  convenient  after  the  response  is  filed  or  the  time  for 
filing  such  response  has  expired  and  shall  distribute  the  printed  copies 
of  same  to  counsel  for  the  respective  parties,  as  soon  oj  the  same  are 
printed, 

RULE  41 

[Bigrhtlt  Circuit.] 

Briefs  and  Arguments. — Twenty  copies  of  the  brief  and  argument 
in  behalf  of  petitioner  shall  be  printed  and  filed  twenty  days  before  the 
day  set  for  the  hearing  and  twenty  copies  of  the  brief  and  argument 
for  the  respondent  or  respondents  shall  be  printed  and  filed  eight  days 
before  the  day  of  hearing. 

RULE  42 

[Biarl&tlt  Circuit.] 

Hearing. — 1.  Petitions  to  revise  filed  in  vacation,  shall  be  assigned 
by  the  clerk  for  hearing  in  their  regular  order  at  the  next  session  or 
term  of  the  court  in  the  same  manner  as  appeals  and  writs  of  error  in 
other  cases. 

2.  Petitions  to  revise  filed  during  a  session  of  the  court,  when  a  suf- 
ficient showing  of  urgency  is  presented,  may  be  set  for  hearing  at  that 
term  and  upon  such  terms  and  conditions  as  the  court  may  direct. 

3.  Petitions  to  revise  assigned  by  the  clerk  in  their  regular  order  oj 
provided  in  section  one  of  this  rule,  when  such  assignment  is  for  a  day 
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near  the  close  of  the  session,  may  be  advanced  by  order  of  the  court 
and  set  for  an  earlier  day,  upon  good  cause  shown  therefor  by  either 
of  the  parties. 

RULE  43 

[Bigrlitli  Cirovlt.] 

Costs. — 1.  The  costs  and  fees  now  provided  by  law  in  cases  upon 
appeal  or  writ  of  error,  shall,  so  far  as  the  same  are  applicable,  be 
taxed  on  petitions  to  revise. 

2,  Upon  the  determination  of  a  petition  to  revise  such  order  as  to 
costs  will  be  made  as  the  court  may  deem  necessary. 

RULE  44 

[Blfrl&tli  Circuit.] 

Procedendo. — 1.  In  all  cases  on  a  petition  to  revise  wherein  the 
action  or  decree  of  the  district  court,  complained  of,  is  disapproved  by 
this  court,  the  clerk  shall,  at  the  expiration  of  thirty  days  from  and 
after  the  date  of  entering  the  decree  in  this  court,  issue  process  in  the 
nature  of  a  procedendo  to  the  said  district  court  for  the  purpose  of  inr 
forming  such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  district  court  in  conformity  with  the 
decree  of  this  court, 

2,  In  all  cases  on  petition  to  revise,  wherein  the  action  or  decree  of 
the  district  court,  complained  of,  is  approved  and  confirmed,  or  said  pe- 
tition dismissed,  by  this  court  the  clerk  shall,  at  the  expiration  of  thirty 
days  certify  a  copy  of  such  decree  to  the  district  court, 

RULE  45 

[BiflThtlt  Circuit.] 

Appeals  and  Writs  of  Error  in  Bankruptcy  Cases. — 1.  The 
appeals  and  writs  of  error  provided  for  by  section  25  of  the  bank- 
ruptcy  law,  approved  July  1, 1898  [post,  §  9609],  shall  be  governed  by 
the  same  rules  and  regulations  as  to  costs  and  procedure  as  are  pro- 
vided by  this  court  for  appeals  and  writs  of  error  in  other  cases. 

ADDENDA 

[Blffhtli  Circuit.] 

[Form  of  Writ  of  Error] 
United  States  of  America,  ss. 
The  President  of  the  United  States  of  America, 

To  the  Honorable  Judges  of  the  (1)  ......  i 

Greeting: 

Because,  in  the  records  and  proceedings,  as  also  in  the  rendition  of 

the  judgment  of  a  plea  zvhich  is  in  the  said Court,  before 

you,  at  the Term,  19. ..,  thereof,  between  (2) 

a  manifest  error  hath  happened,  to  the  great  damage  of  the  said  (3)  • 

as  by 

complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  parties  aforesaid  in  this 
behalf,  do  command  you,  if  judgment  be  therein  given,  that  then,  un^ 
der  your  seal,  distinctly  and  openly,  you  send  the  record  and  proceed- 
ings aforesaid,  zvith  all  things  concerning  the  same,  to  the  United  States 
Circuit  Court  of  Appeals,  for  the  Eighth  Circuit,  together  with  this 
writ,  so  that  you  have  the  said  record  and  proceedings  aforesaid  at  the 
City  of  St  Louis,  Missouri,  and  filed  in  the  office  of  the  Clerk  of  the 
United  States  Circuit  Court  of  Appeals,  for  the  Eighth  Circuit,  on  or 

before  the  (i) day  of 19.. .,  to 

the  end  that  the  record  and  proceedings  aforesaid  being  inspected,  the 
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United  States  Circuit  Court  of  Appeals  may  cause  further  to  be  done 
therein  to  correct  that  error,  what  of  right,  and  according  to  the  laws 
and  customs  of  the  United  States,  should  be  done. 

Witness,  the  Honorable  EDWARD  D.  WHITE,  Chief  Justice  of 

the  United  States,  this day  of 

in  the  year  of  our  Lord  one  thousand  nine 

hundred 


Issued  at  office  in with  the 

seal  of  the  (5) 

and  dated  as  aforesaid. 


Allowed  by 


Clerk  of. 


Judge. 

[Form  of  Return  to  be  Endorsed  on  Writ  of  Error  by  the  Clerk  of  the 
Court  to  Which  the  Writ  is  Addressed] 

United  States  of  America,     I  ^ 

{  ss. 

In  obedience  to  the  command  of  the  within  Writ,  I  herewith  trans-- 
mit  to  the  United  States  Circuit  Court  of  Appeals,  a  duly  certified  tran- 
script of  the  record  and  proceedings  in  the  within  entitled  case,  with  all 
things  concerning  the  same. 

In  Witness  Whereof,  I  hereto  subscribe  my  name  and  affix  the  seal 
of  (6) 


Clerk  of 


Notes. — (1)  Here  insert  correct  name  of  the  court  to  which  the  writ 
is  addressed  and  whose  judgment  is  to  be  reviewed. 

(2)  Here  insert  correct  style  of  cause  showing  who  was  plaintiff  and 
who  defendant  in  court  below. 

(5)  Here  insert  name  of  party  who  sues  out  writ  of  error. 

(4)  Rule  XIV,  subdivision  6  requires  writs  of  error  and  appeals  to 
be  made  returnable  sixty  days  after  citation  is  signed. 

This  blank  must  be  filled  accordingly,  naming  a  day  not  more  than 
sixty  days  after  the  date  of  the  citation. 

(6)  This  blank  should  be  so  filled  as  to  show  whether  the  writ  is 
issued  by  the  clerk  of  a  United  States  District  Court  or  by  the  clerk  of 
the  Circuit  Court  of  Appeals. 

(6)  Here  describe  the  court  to  which  the  writ  is  addressed. 

[Form  of  Citation] 
United  States  of  America, 

To Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  in  the  United 
'States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City  of 
St.  Louis,  Missouri,  sixty  days  from  and  after  the  day  this  citation 

bears  date,  pursuant  to  (1) filed  in  the  Clerk's  Office  of 

the  (2) wherein is  (3) 

and  you  are  (i) ,to  show  cause,  if  any  there  be,  why  the 

(5) rendered  against  the  said  (6) c^  in 

said  (7) mentioned  should  not  be  corrected,  and  why 

speedy  justice  should  not  be  done  the  parties  in  that  behalf. 

Witness,  the  Honorable 

Judge  of this day  of 

Judge  of 
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Notes. — (1)  Insert  (a  writ  of  error)  or  (an  appeal  allowed  and). 

(2)  Insert  name  of  court  to  which  writ  of  error  is  addressed,  or 
front  which  appeal  is  allowed. 

(3)  Insert  plaintiff  in  error  or  appellant, 
(i)  Insert  defendant  in  error  or  appellee. 
(6)  Insert  judgment  or  decree. 

(6)  Insert  plaintiff  in  error  or  appellant. 

(7)  Insert  writ  of  error  or  appeal. 

[Form  of  Stipersedeas  or  Cost  Bond] 

Know  All  Men  by  These  Presents, 

That  we, ' 

are  held  and  firmly  bound  unto 

in  the  full  and  just  sum  of to  be 

paid  to  the  said heirs, 

executors,  administrators,  successors  or  assigns,  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and 
administrators,  successors  or  assigns,  jointly  and  severally  by  these 

presents.    Sealed  with  our  seals,  and  dated  this day 

of ,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred  

Whereas,  lately  at  the term  of  the 

in  a  suit  depending  in  said  Court 

between ,  plaintiff,  and 

,  defendant, was  rendered 

against  the  said and  the  said 

has  obtained 

of  the  said  Court  to  reverse  the in  the  aforesaid  suit, 

and  a  citation  directed  to  the  said citing 

and  admonishing to  be  and  appear  in  the  United  States 

Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  at  the  City  of  St. 
Louis,  Missouri,  sixty  days  from  and  after  the  date  of  said  citation. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 

.shall  prosecute  said 

to  effect,  and  answer  all  damages  and  costs  if 

fail  to  make  good plea,  then  the  above 

obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in  presence  of 

[Seal. 


Approved  by 


Seal. 
Seal. 


[The  foregoing  bond  and  citation. is  adapted  for  appeals  in  equity 
cases  as  well  as  in  cases  of  writs  of  error  in  actions  at  law.] 

[Form  of  Appearance  Bond  on  Writ  of  Error  in  Criminal  Cases] 

Know  All  Men  by  These  Presents, 

That  we, 

cts  principal,  and 

as  sureties,  are  held  and  firmly  bound  unto  the  United  States  of  Ameri- 
ca in  the  full  and  just  sum  of Dollars,  to  be 

paid  to  the  United  States  of  America,  to  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors  and  administrators 
jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of 

in  the  year  of  our  Lord,  One  Thousand  Nine  Hundred 

Whereas,  lately  at  the Term,  A.D.190 ,  of  the 

Court  of  the  United  States  for  the District 

of 4     ...,in  a  suit  depending  in  said  Court  between 
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the  United  States  of  America,  plaintiff,  and 

defendant. . . ., 

a  judgment  and  sentence  was  rendered  agaifist  the  said 

and  the  said 

ha  obtained  a  writ  of  error  from  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  to  re7Jerse  the  judgment  and  sentence 
in  the  aforesaid  suit,  and  a  citation  directed  to  the  said  United  States 
of  America,  citing  and  admonishing  the  United  States  of  America  to 
he  and  appear  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  at  the  City  of  St.  Louis,  Missouri,  sixty  days  from  and 
after  the  date  of  said  citation,  which  citation  has  been  duly  served. 
Now  the  condition  of  the  above  obligation  is  such  that  if  the  said 


shall  appear  either  in  person  or  by  attorney  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  on  such  day  or  days  as  may  be 
appointed  for  the  hearing  of  said  cause  in  said  Court  and  prosecute 
his  said  writ  of  error  and  shall  abide  by  and  obey  all  orders  made  by 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  in 
said  cause,  and  shall  surrender  himself  in  execution  of  the  judgment 
and  sentence  appealed  from  as  said  Court  may  direct,  if  the  judgment 
and  sentence  against  him  shall  be  affirmed  or  the  writ  of  error  or 

appeal  is  dismissed;  and  if  he  shall  appear  for  trial  in  the 

Court  of  the  United  States 

for  the District  of 

on  such  day  or  days  as  may  be  appointed  for  a  retrial  by  said 

Court  and  abide  by  and  obey  all  orders  made  by  said 

Court  provided  the  judgment  and  sentence  against  him  shall  be  re- 
versed by  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit;  then  the  above  obligation  to  be  void,  otherwise  to  remain  in 
'full  force,  virtue  and  effect, 

\Seai:\ 

\Seai: 

\Seali 

Approved: 

Judge  of  the 

In  the  Second  Circuit  the  following  announcements  and  orders  have 
been  made: 

The  court  announces  that  hereafter  the  sessions  of  the  court  will 
commence  at  10:30  a.  m„  and  continue  until  1:30  p.  m. 

[Dated  October  25,  1892.] 

Motions  will  be  heard  during  the  sessions  of  this  court  on  Mon- 
days, at  10:30  a.  m.  All  notes  of  issue  for  the  motion  calendar  must 
be  filed  with  the  clerk  not  later  than  the  Friday  next  preceding  the 
motion  day. 

[Dated  March  24,  1893.] 

In  the  Second  and  Ninth  Circuits  the  courts  have  adopted  admiralty 
rules  which  are  set  forth  in  the  note  to  section  1536,  post. 

In  the^  Fourth  Circuit  the  original  rules  were  accompanied  by  in- 
structions as  to  taking  appeals,  suing  out  writs  of  error,  making  up 
records,  etc.: 

METHOD  OP  TAKING  APPEALS 

Writs  of  error  and  citations  are  no  longer  made  returnable  to  the 
term  day  of  the  appellate  court,  but  are  made  returnable  not  exceeding 
thirty  days  from  the  day  of  signing  the  citation,  whether  that  day, 
which  is  the  return  day,  fall  in  vacation  or  in  term  time;  and  the  record 
must  be  filed  in  the  clerk's  office  of  this  court  before  the  return  day, 
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unless  the  time  be  enlarged  as  provided  in  section  1  of  rule  16,  In 
that  case  the  order  of  enlargement  must  be  filed  with  the  clerk  of  this 
court. 

Rule  11,  entitled  "Assignment  of  Errors"  requires  the  plaintiff  in 
error,  or  appellant,  to  file  with  the  court  below,  with  his  petition  for 
the  writ  of  error  or  appeal,  an  assignment  of  errors,  etc.  This  prac- 
tically abolishes  the  necessity  of  pursuing  the  old  method  of  praying 
appeals  in  "open  courf ;  and  all  appeals  and  writs  of  error  should 
be  prayed  for  by  petition  in  writing  addressed  to  the  court  below,  or 
to  the  judge  in  vacation,  who  allows  the  writ  or  the  appeal,  by  an  order 
in  writing,  approves  the  appeal  or  supersedeas  bond,  and  signs  the 
citation. 

In  cases  brought  up  by  writ  of  error,  from  either  the  Circuit  or 
District  Courts,  the  clerk  of  the  Circuit  Court,  or  the  clerk  of  this 
court,  issues  the  writ  of  error,  which  writ  fixes  the  return  day  of  the 
writ  to  this  court,  and  the  citation  should  bear  the  same  return  day^ 
But  in  cases  of  appeal  (in  admiralty  or  in  equity)  the  citation  alone 
fixes  the  return  day. 

All  appeals,  therefore,  whether  by  writ  of  error  or  appeal,  should 
hereafter  be  taken  in  the  following  manner: 

1.  Petition  in  writing  for  the  appeal,  or  writ  of  error,  addressed  to 
the  court  below,  or  the  judge  thereof  in  vacation. 

2.  The  petition  must  be  accompanied  with  an  assignment  of  errors, 
and  a  prayer  for  reversal. 

5.  Appeal  or  writ  of  error  bond,  approval  thereof,  and  the  signing 
of  the  citation  by  the  judge  allowing  the  appeal  or  writ. 

4-  Order  in  writing  of  the  judge  allowing  the  writ  of  error  or  ap- 
peal. 

6.  Issuing  the  writ  of  error  by  the  clerk  of  the  Circuit  Court,  or  of 
this  court. 

6.  In  case  it  is  desired  to  have  the  writ  of  error  issued  by  the  clerk 
of  this  court,  a  certified  copy  of  the  petition  and  order  allowing  the 
writ,  under  the  seal  of  the  court,  with  a  fee  of  $5  for  issuing  it,  must 
be  transmitted  to  the  clerk  of  this  court,  and  the  writ  will  be  issued 
and  forwarded  to  the  clerk  of  the  court  below. 

All  of  the  above  papers  and  proceedings  should  be  filed  with  the 
clerk  of  the  lower  court,  and  incorporated  into  and  certified  up  in  the 
record  by  him  to  this  court,  except  the  writ  of  error  and  the  citation, 
the  originals  of  which,  after  having  been  duly  served,  must  be  attached 
to  and  bound  in  the  record  at  their  respective  places.  (For  service  of 
writ  of  error  see  section  1007,  Rev.  St.) 

Rules  of  this  court,  blank  writs  of  error,  appeal  and  supersedeas 
bonds,  citations,  and  orders  of  appearance  may  be  had  of  the  clerks 
of  the  lower  courts  or  of  the  clerk  of  this  court  upon  application. 

MAKING  UP  RECORDS 

In  making  up  a  transcript  of  the  record,  clerks  are  requested  to  make 
a  distinct  title  or  heading  to  each  paper  or  proceeding  copied  into  the 
record,  with  the  date  of  filing  the  same,  or  the  date  of  such  proceed- 
ing, and  to  write  upon  but  one  side  of  the  paper  in  a  clear,  legible 
hand.  And  a  complete  index  should  be  made  and  attached  to  the  rec- 
ord at  the  beginning  of  it. 

In  order  to  have  uniformity,  records  shotdd  be  commenced  with  the 
style  and  the  term  of  the  court  at  which  the  judgment  or  decree  is 
entered,  after  the  following  form: 

"The  United  States  of  America, 

District  of ,  to-wit: 


"At  a  Circuit  (or  District)  Court  of  the  United  States  for  the  • 


district  of ,  begun  and  held  at  the  court-house  in  the  city  of 

>  on  the  first  Monday  of ,  being  the day  of  the 
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same  month,  in  the  year  of  our  Lord  one  thousand,  nine  hundred 

and . 

"Present:  The  Honorable ,  Circuit  Judge  (or Judge) 

of  the District  of 


"Among  oiher  were  the  following  proceedings,  to-wit: 
A,  B.  ^  In  Equity   (or) 

V.  Y  In  Admiralty  (or) 

C.  D.  )  At  Law. 

"Bill  of  Complaint  (or) 

"Libel  (or) 

"Declaration  (or  Complaint) 

"Filed ,  190—  (date  of  filing)/' 


(Copy  same  zvith  endorsements,  and  any  accompanying  Papers  and 
exhibits,  and  so  on  with  every  paper  or  proceeding  in  the  case.) 

Every  paper  or  proceeding  should  have  a  proper  heading  or  title 
stating  what  follows,  and  the  date  of  the  filing  of  the  paper,  or  of  the 
proceeding. 

A  complete  record,  as  required  by  rule  U,  must  be  made  in  all  cases 
(for  record  in  admiralty  cases  see  section  6  of  that  rule),  but  as  to  the 
general  order  of  making  up  a  record,  the  following  examples  are  given: 


In  Equity. 
i.  Btyle    of    Court    as 

Above. 
«.  BUI    of    Complaint^ 

etc. 
5L  Process. 
Jk.  MarshaVs  Return. 
6.  Answer. 

6.  Replication. 

7.  Testimony   and  Ex- 

hibits    for    Com- 
plainant 

8.  Testimony  and  Ex- 

hibits for  Defend- 
ant. 

9.  Testimony   and   Ex- 

hibits in  Rebuttal 
(if  any). 

10.  Opinion. 

11.  Decree. 

IZ.  Petition  for  Appeal. 
IS.  Assignment    of    Er- 
rors. 
IJk.  Appeal     Bond     and 
.    Approval. 

15.  Order  Allowing  Ap- 

peal. 

16.  Citation. 

17.  Clerk's  Certificate. 


In   Admibalty. 

1.  Style    of    Court    as 

Above. 

2.  Libel. 

3.  Process. 

4»  MarshaVs  Return. 

5.  Claim. 

6.  Stipulation. 

7.  Answer. 

8.  Testimony   and  Ex- 

hibits   for    Libel- 
lants. 

9.  Testimony  and  Ex- 

hibits     for     Re- 
spondent, 
to.  Testimony   and  Ex- 
hibits in  Rebuttal 
(if  any). 

11.  Opinion. 

12.  Decree. 

13.  Petition  for  Appeal. 

14.  Assifjnment    of    Er- 

rors. 

15.  Appeal     Bond     and 

Approval. 

16.  Order  Allowing  Ap' 

PQal. 

17.  Citation. 

18.  Clerk*s  Certificate. 


At  Law. 

1.  Style    of    Court    as 

Above. 

2.  Declaration. 

3.  Process. 

4-  MarshaVs  Return. 

5.  Plea    or    Denvurrer, 

etc. 

6.  Joining  of  Issue. 

7.  Impaneling  Jury. 

8.  Verdict. 

9.  Judgment. 

10.  Bill  of  Exceptions. 

11.  Petition  for  Writ  of 

Error. 

12.  Assignment    of    Er- 

rors. 
IS.  Bond  and  Approval. 

14.  Order      Allowing 

WrU. 

15.  Writ  of  Error. 

16.  Citation. 

17.  Clerk's  CerUfloate. 


The  numerical  order  of  the  above  list  of  proceedings  may  be  trans- 
posed whenever  the  order  of  the  proceeding  is  different. 

It  is  impossible  to  give  information  and  direction  to  cover  the  de- 
tails of  every  case  for  there  are  not  two  cases  alike;  but  the  above  cov- 
ers the  substantial  parts  of  every  case. 

While  a  full  record  is  necessary,  yet  it  is  expected  that  counsel  on 
both  sides  will  exercise  care  that  no  matter  not  necessary  to  a  full  and 
complete  review  of  the  case  shall  be  put  into  the  record.  Whenever 
any  agreement  shall  be  entered  into  by  counsel  with  regard  to  the 
making  up,  or  the  printing  of  the  record  under  rule  23,  the  agreement 
must  be  copied  into  the  record. 

In  making  up  records  in  admiralty  cases  the  follozving  should  be 
omitted  (see  rule  62  of  the  Supreme  Court,  in  admiralty)  i 

1.  The  continuances. 

2.  All  motions,  ""rules,  and  orders  not  excepted  to  which  are  merely 
preparatory  for  trial. 
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S.  The  commissions  to  take  depositions,  notices  therefor,  their  cap- 
tions, and  certificates  of  their  being  sworn  to,  unless  some  exception 
to  a  deposition  in  the  district  court  was  founded  on  some  one  or  more 
of  these;  in  which  case,  so  much  of  either  of  them  as  may  be  involved 
in  the  exception  shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient 
to  give  the  name  of  the  witness  and  to  copy  the  interrogatories  and 
answers,  and  to  state  the  name  of  the  commissioner,  and  the  place 
where  and  the  date  when  the  deposition  was  sworn  to;  and,  in  copy- 
ing all  depositions  taken  on  interrogatories,  the  answer  shall  be  in- 
serted immediately  following  the  question. 

All  records  are  transmitted  to  the  appellate  court  by  order  of  the 
court  below;  and  if  such  order  is  not  expressed  in  writing,  it  is  implied, 
and  the  clerk  should  always  enter  immediately  preceding  his  certificate 
the  following  order: 

''And  thereupon  it  is  ordered  by  the  court  here  that  a  transcript  of 
the  record  and  proceedings  in  the  cause  aforesaid,  together  with  all 
things  thereunto  relating,  be  transmitted  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Fourth  Circuit;  and  the  same  is  trans- 
mitted accordingly, 

"Teste:  ,  Clerk." 

Then  comes  the  general  certificate  of  the  clerk,  in  the  usual  form, 
that  the  foregoing  is  a  full  and  true  record,  etc,  zvith  the  seal  of  the 
court  attached. 

DOCKETING  CASES  AND  PRINTING  RECORDS 

Upon  a  record  being  filed,  the  case  is  docketed  and  put  upon  the 
calendar  for  argument  at  the  next  term,  or  adjourned  term,  occurring 
thereafter,  prozided  the  record  has  been  or  can  be  printed  ten  days  be- 
fore the  said  term  or  adjourned  term,  as  provided  in  rule  SS.  All 
records  must  be  printed  under  the  supervision  of  the  clerk  of  this  court. 

Counsel  transmitting  a  record  to  this  court  must  accompany  the 
same  with  an  order  for  their  appearance  for  the  appellant  or  plaintiff 
in  error,  and  also  with  a  deposit  of  $25  for  account  of  costs  of  this 
court,  and  the  names  and  addresses  of  the  attorneys  on  both  sides. 

The  clerk  of  this  court  will,  immediately  upon  a  record  being  filed, 
send  to  the  counsel  an  estimate  of  the  cost  of  printing,  supervising 
fees,  etc.,  which  amount  must  be  deposited,  either  in  cash  or  by  New 
York  exchange,  with  the  clerk  within  ten  days  after  notice.  See 
rule  2S. 

It  is  important  that  records  should  be  made  up  and  forwarded  to 
this  office  as  promptly  as  possible  after  the  appeal  or  writ  of  error  is 
allowed,  and  not  held  until  the  near  approach  of  the  next  term. 

Defendants  in  error,  or  appellees,  are  required  to  make  a  deposit  of 
$20.00,  at  the  time  of  entering  their  appearance  by  attorney,  for  account 
of  costs  to  be  incurred  by  them  in  this  court.  In  case  of  affirmance,  or 
dismissal,  when  all  costs  shall  have  been  paid  by  the  plaintiff  in  error, 
or  appellant,  the  said  deposit  will  be  returned.  This  is  applicable  to 
all  cases  except  zvhen  the  United  States  is  defendant  in  error  or  ap- 
pellee. 

Notes  of  Decisions 

I.  Authority  to  adopt  and  adoption   of        6.    Fourth  circuit 

pules  7.    Fifth  circuit. 

1.  Authority  to  adopt  J-    Sixth  circuit 

2.   State  statutee  and  rules  of  8tat«        ••    ^^Vt^  circuit 

courts     ,  1^-    Eighth  circuit 

U.    Ninth  circuit 

II.  Application  and  construction  of  rules      12.    Statutory  provisions. 

(A)  A9»ignment  of  errorB  (B)  Bail  and  custody  of  prisonen 

t.    First  circuit  13.  Second  circuit 

4.  Second  circuit  14.  Sixth  circuit 

5.  Third  circuit.  16.  Admission  to  bail. 
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II.  Application     and     construction     of 
rules — Cont'd. 

(C)  Bill  of  exceptions 

16.  Flret  circuit. 

17.  Third  circuit. 

18.  Fourth  circuit. 
IS.  Fifth    circuit. 
20.  Sixth  circuit. 
ZL  Seventh  circuit. 

22.  Eighth  circuit. 

23.  Ninth  circuit. 

24.  Statutory  provisions. 

(D)  Briefs  and  oral  arffumenU 

25.  First  circuit. 

26.  Third  circuit. 

27.  Fourth  circuit 

28.  Fifth  circuit. 

29.  Sixth    circuit. 
SO.  Seventh  circuit. 
31.  Eighth  circuit. 
S2.  Ninth  circuit. 


(E)  Certiorari 


88. 
84. 


First  circuit. 
PiXth  circuit 


(F)  Docketing  caaet 


35.  First  circuit 

36.  Third  circuit 

37.  Fourth  circuit 
88.  Fifth   circuit 

39.  Seventh  circuit 

40.  Eighth  circuit 

41.  Ninth  circuit 

(G)  Interest,  costs,  and  damages 

42.  AU  circuits. 

43.  Second    circuit 

44.  Third  circuit 
46.  Fifth  circuit 

46.  Sixth  circuit. 

47.  Seventh  circuit 

48.  Eighth  circuit 

49.  Ninth  circuit 

50.  Judgments. 

(H)  Objections   to   evidence  in-  the  record 

51.  Third  circuit. 


(I)  Printing  record 


52. 
53. 
54. 
55. 
56. 
57. 


58. 
59. 
60. 
6L 
62. 
63. 
64. 


65. 
66. 


70. 
71. 
72. 
78. 


Third   circuit 
Fourth  circuit 
Sixth  circuit 
Seventh  circuit 
Eighth  circuit 
Ninth  circuit 

(J)  Rehearing 

First  circuit 
Second  circuit 
Fourth   circuit 
Fifth  circuit 
Sixth    circuit 
Seventh  circuit. 
Eighth  circuit. 

(JT)  Supersedeas  and  cost  honda 

First  circuit 
Third   circuit 
Fourth    circuit 
Fifth   circuit 
Sixth  circuit 
Seventh   circuit 
Eighth  circuit 
Ninth  circuit 
Statutory  provisions. 


(L)  Writ*  of  error,  appeals,  return,  record, 
and  mandate 

74.  First  circuit 

75.  Second    circuit 

76.  Fourth  circuit 

77.  Fifth    circuit 

78.  Sixth  circuit 

79.  Seventh  circuit 

80.  Eighth  circuit 

81.  Ninth  circuit 

82.  Necessity  and  sufficiency  of  exceptions. 

Decisions  relating  to  equity  and  admiral- 
ty,  see  notes  under  §  1536,  post 

1.  AUTHORITY  TO  ADOPT  AND 

ADOPTION  OF  RULES 

1.  Authority  to  adopt.— Under  the  au- 
thority conferred  by  this  section,  the 
Circuit  Court  of  Appeals,  Second  Cir- 
cuit, adopted  rules  requiring  assign- 
ments of  error  to  accompany  the  peti- 
tion of  appeal  and  requiring  all  the  tes- 
timony in  the  district  court  to  be  in- 
cluded in  the  transcript  of  record  as 
required  by  Supreme  Court  Admiralty 
Bule  52,  and  also  adopted  special  rules 
in  admiralty.  Munson  S.  S.  Line  v. 
Miramar  S.  S.  Co.  (1909)  167  Fed. 
960,  93  C.  C.  A.  360,  certiorari  de- 
nied (1909)  29  Sup.  Ct  704,  214  U.  S. 
526,  53  L.  Ed.  1068. 

A  court  may  in  an  exceptional  case 
set  aside  one  of  its  rules.  Omaha  Elec- 
tric Light  &  Power  Co.  v.  City  of  Oma- 
ha (C.  C.  A.  1914)  216  Fed.  848,  on 
bill  of  review  reversing  decree  (1910) 
179  Fed.  455,  102  C.  C.  A.  601,  which 
aflarmed  (C.  C.  1909)  172  Fed.  494. 

The  provision  of  section  16  of  the 
Commerce  Act  of  1887,  post,  §  8584,  is 
not  repugnant  to  Act  1891,  c.  517,  § 

2.  Interstate  Commerce  Commission 
V.  Southern  Pac.  Co.  (C.  C.  1904)  137 
Fed.  606.  See  Louisville  &  N.  R.  Co. 
V.  Behlmer  (1898)  18  Sup.  Ct  502,  169 
U.  S.  644,  42  L.  Ed.  889,  holding  that 
provision  of  that  section  as  amended 
that  appeals  from  circuit  courts  to  the 
supreme  court  shall  not  operate  to  stay 
the  order  of  the  court  does  not  refer  to 
an  appeal  from  a  judgment  of  a  circuit 
court  of  appeals  to  the  supreme  court 

2.  —  State  statutes  and  rules  of 
state  courts^-Though  the  practice  act 
of  Arkansas,  regulating  the  practice  of 
state  courts  of  original  jurisdiction,  is 
obligatory  on  the  federal  courts  held 
in  that  state  and  in  the  Indian  Terri- 
tory, the  rules  of  practice  of  the  su- 
preme court  of  that  state  are  not  adopt- 
ed by  the  circuit  court  of  appeals  in 
cases  coming  from  either  the  state  or 
the  territory.  McClellan  v.  Pyeatt 
(1892)  50  Fed.  686,  1  C.  C.  A.  613. 

The  practice  and  rules  of  the  state 
courts  do  not  apply  to  proceedings  tak- 
en in  the  circuit  courts  of  the  United 
States  for  the  purpose  of  review  in  the 
circuit  court  of  appeals.  Richmond  & 
D.  R.  Co.  V.  McGee  (1892)  50  Fed. 
906,  2  C.  C.  A.  81. 

The  authority  of  the  circuit  courts  of 
appeals  to  review  judgments  of  the  cir- 
cuit courts  by  writs  of  error  and  bills 
of  exceptions  is  regulated  and  controll- 
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ed  exclusively  by  the  acts  of  congress 
and  the  rules  and  practice  of  the 
United  States  courts,  without  regard  to 
state  statutes  or  practice.  Duncan  y. 
Atchison,  T.  &  S.  F.  R.  Go.  (1896)  72 
Fed.  808,  19  C.  C.  A.  202. 

See,  also,  notes  under  §  1537,  post. 

II.  APPLICATION      AND      CON- 
8TRUCTI0N   OF   RULES 

(A)  Assignment  of  errors 
3.  First  circuitd— Assignments  of  er- 
ror, stated  in  general  terms,  and  which 
are  discussed  in  the  brief  of  plaintiff 
in  error  in  such  general  language  as  to 
cast  upon  the  court  the  burden  of 
searching  the  record  to  ascertain  the 
precise  propositions  of  law  relied  on 
and  the  facts  which  render  them  ap- 
plicable, will,  ordinarily,  not  be  consid- 
ered. Betts  y.  U.  S.  (1904)  132  Fed. 
228.  65  C.  C.  A.  452. 

The  ordinary  rules  in  reference  to  the 
limitation  after  mandate  of  the  powers 
of  a  court  appealed  from  do  not  apply 
here,  because  no  proposition  with  ref- 
erence to  them  was  made  in  the  court 
appealed  from;  and  no  reference  is  made 
thereto  in  the  assignments  of  error; 
and  consequently  the  Circuit  Court  of 
Appeals  declined  to  revise  a  proceeding 
in  the  Circuit  Court  with  reference  to 
the  violation  of  an  interlocutory  injunc- 
tion, which  proceeding  occurred  after 
the  reception  of  the  mandate  dismissing 
the  suit  Wilson  v.  Calculagraph  Co. 
(3907)  153  Fed.  961,  83  C.  C.  A.  77. 
An  assignment  of  error  that  merely 
negatived  the  entire  result  in  the  court 
below  is  too  general,  though  it  might 
have  been  overlooked  if  there  had  been 
a  plain  error.  XT.  S.  v.  Stone  &  Down- 
er Co.  (1909)  175  Fed.  33,  99  C.  C.  A. 
49,  reversing  judgment  (C.  C.  1909) 
171  Fed.  293. 

4^  Second  oircultd— An  assignment  of 
error  based  on  a  general  exception  to 
the  ruling  of  the  court  in  not  permit- 
ting the  cause  to  go  to  the  jury  on  the 
questions  of  fact  involved,  without  spec- 
ifying any  particular  question  of  fact  to 
be  submitted,  is  not  valid.  Guggenheim 
V.  Kirchhofer  (1895)  66  Fed.  755,  14 
C.  C.  A.  72. 

General  assignments  that  the  court 
erred  in  rendering  judgment  against  the 
defendant,  and  in  not  rendering  judg- 
ment in  his  favor,  cannot  be  considered. 
U.  S.  v.  Ferguson  (1897)  78  Fed.  103, 
24  C.  C.  A.  1,  affirming  judgment  Fer- 
guson V.  U.  3.  (D.  C.  1894)  64  Fed.  88. 

The  rule  that  assignments  pointing 
out  no  particular  error  will  not  be  re- 
viewed may  be  disregarded  in  case  of 
p?ain  error  where  the  merits  have  been 
fully  considered  below,  and  discussed  in 
the  brief  of  one  of  the  parties.  Flagler 
V.  Kidd  (1897)  78  Fed.  341,  24  C.  C. 
A.  123,  reversing  judgment  Kidd  v. 
Flagler  (C.  C.  1893)  54  Fed.  367. 

Assignments  of  error,  on  an  appeal  to 
the  circuit  court  of  appeals  from  an  or- 
der in  habeas  corpus  proceedings  dis- 
charging a  prisoner,  that  the  trial  court 


erred  in  discharging  the  prisoner,  and 
in  not  ordering  him  back  into  custody, 
and  in  not  dissolving  the  writ,  are  in- 
sufficient in  not-  setting  out  particular- 
ly the  error  intended  to  be  urged,  as 
required  by  rule  of  the  court.  U.  S.  v^ 
Lee  Yen  Tai  (1902)  113  Fed.  465,  51 
C.  C.  A.  299. 

5.  Third  circuitd— Alleged  errors  in 
the  findings  of  fact  must  be  specifically 
pointed  out  to  secure  a  review  thereof. 
Richardson  v.  Walton  (1894)  61  Fed. 
535,  9  C.  C.  A.  604,  following  Metropol- 
itan Nat.  Bank  v.  Rogers  (1893)  53 
Fed.  776,  3  C.  C.  A.  66(5,  and  affirming 
decree  (C.  C.  1892)  49  Fed.  888. 

The  circuit  court  of  appeals  will  not 
consider  an  assignment  of  error  which 
fails  to  set  out  separately  and  particu- 
larly the  error  relied  on  as  required  by 
rule  11.  Chandler  v.  Pomeroy  (1899) 
96  Fed.  156,  37  C.  C.  A.  430. 

Under  rule  11  an  assignment  that  the 
"court  erred  in  overruling  defendant's 
offer  of  a  certain  letter  of  H.  to  G."  was 
fatally  defective.  Crosby  v.  Emerson 
(1906)  142  Fed.  713,  74  C.  C.  A.  45. 

Under  a  rule  of  the  Circuit  Court  of 
Appeals,  Third  Circuit,  upon  application 
for  a  writ  of  error,  plaintiff  in  error 
must  file  an  assignment  of  errors  set- 
ting out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urg- 
ed, and  when  this  is  not  done  counsel 
will  only  be  heard  at  the  request  of  the 
court,  and  errors  not  assigned  accord- 
ing to  the  rule  will  be  disregarded,  but 
the  court,  at  its  own  option  may  notice 
a  plain  error  not  assigned.  An  omis- 
sion to  file  an  assignment  of  error  to 
the  refusal  of  leave  to  file  an  amended 
petition  was  not  supplied  by  a  state- 
ment in  plaintiff  in  error's  brief,  under 
the  heading  "Specifications  of  Error," 
that  "the  court  erred  in  refusing  to  al- 
low the  filing  of  an  amended  petition 
after  the  expiration  of  the  statutory  pe- 
riod for  bringing  the  action,  which  sim- 
ply added  new  specifications  of  error  on 
the  part  of  the  defendant,  but  did  not 
create  a  new  cause  of  action."  Still- 
wagon  V.  Baltimore  &  O.  R.  Co.  (1908) 
1'59  Fed.  97.  86  C.  C.  A.  287. 

On  error  to  review  a  judgment  as- 
sessing a  fine  against  a  petitioner  for 
contempt  of  court,  only  such  questions 
can  be  considered  as  are  presented  in 
the  assignments  of  error,  each  of  which 
must  be  founded  on  alleged  defect  in 
the  record,  except  as  to  proceedings 
reviewable  under  rule  11.  In  re  Grove 
(1910)  180  Fed.  62,  103  C.  C.  A.  416, 
reversing  order  International  Curtis 
Marine  Turbine  Co.  v.  William  Cramp 
&  Sons  Ship  &  Engine  Bldg.  Co.  (C.  C. 
1910)   176  Fed.  925. 

An  instruction  submitting  decedent's 
alleged  execution  of  a  life  insurance 
application  to  the  jury  because  the  sub- 
scribing witnesses  to  his  signature 
(made  by  a  mark)  were  not  called  is 
plain  error,  which  will  be  noticed,  al- 
though not  assigned,  where  the  applica- 
tion was  admitted  in  evidence  without 
objection.    American  Temperance  Life 
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Ins.  Asa'n  v.  Solomon  (1913)  209  Fed. 
345, 126  C.  O.  A.  271. 

6.  Fourth  circuit.— Rule  11  is  for 
the  purpose  of  facilitating  the  business 
of  the  court,  and  must  be  observed. 
Norfolk  &  W.  Ry.  Co.  v,  Gardner 
(1908)  162  Fed.  114,  89  C.  C.  A.  114. 

Assignments  of  error  not  filed  in  the 
trial  court  at  the  time  of  filing  the  pe- 
tition for  writ  of  error,  as  required  by 
rule  11,  will  not  be  considered,  though 
the  trial  court  allowed  additional  time 
for  filing  same.  U.  S.  v.  Goodrich 
(1893)  54  Fed.  21,  4  C.  C.  A.  160; 
Mutual  Life  Ins.  Co.  of  New  York  v. 
Conoley  (1894)  63  Fed.  180,  11  C.  C. 
A.  116;  Lloyd  v.  Chapman  (1899)  93 
Fed.  599,  35  C.  C.  A.  474.  Additional 
assignments  of  error  which  the  court 
below  permitted  counsel  to  lodge  in  the 
clerk's  office,  but  refused  to  permit  to 
be  filed,  because  the  motion  therefor 
was  made  more  than  five  weeks  after 
allowance  of  the  writ  of  error,  will  not 
be  considered  by  the  Court  of  Appeals. 
Burchett  v.  U.  S.  (1912)  194  Fed.  821, 
114  C.  C.  A.  525. 

The  circuit  court  of  appeals  will  not 
consider  assignments  of  error  relating 
to  the  giving  or  refusing  of  instructions 
unless  they  set  out  fully  the  parts  of 
the  charge  referred  to,  according  to  rule 
11.  Prichard  v.  Budd  (1896)  76  Fed. 
710,  22  C.  C.  A.  504. 

Assignments  of  error  in  relation  to 
instructions  asked  and  refused  will  be 
disregarded  when  they  neither  quote 
nor  refer  to  the  evidence  that  shows 
the  relevancy  of  the  propositions  of 
law  propounded  therein.  Newman  v. 
Virginia,  T.  &  C.  Steel  &  Iron  Co. 
(1897)  80  Fed.  228,  25  C.  C.  A.  382; 
Union  Casualty  &  Surety  Co.  v.  Schwer- 
in  (1897)  80  Fed.  G38,  26  C.  C.  A.  45. 

In  an  action  to  determine  an  adverse 
claim  under  the  North  Carolina  stat- 
utes, where  the  court  gave  a  misleading 
and  insufficient  instruction  as  to  the  ef- 
fect of  adverse  possession,  held,  that 
in  view  of  the  far-reaching  consequenc- 
es of  the  verdict  on  this  issue,  and  the 
special  circumstances  of  the  trial,  the 
circuit  court  of  appeals  would  exercise 
its  discretion,  under  rule  11,  to  notice 
the  error,  though  not  properly  assign- 
ed. Western  North  Carolina  Land  Co. 
V.  Scaife  (1897)  80  Fed.  352,  25  C.  C. 
A.  461. 

Assignments  of  error  predicated  upon 
the  admission  or  rejection  of  evidence 
must  point  out  and  specify  what  evi- 
dence was  improperly  admitted  or  ex- 
cluded, and  if  they  fail  to  do  so  the  ap- 
pellate court  will  not  consider  them. 
McGregor  v.  U.  S.  (1904)  134  Fed  187, 
69  C.  C.  A.  477. 

An  assignment  of  error  that  the  judg- 
ment is  contrary  to  the  law  and  the 
evidence  is  too  general  and  will  not  be 
considered.  Craig  v.  Dorr  (1906)  145 
Fed.  307,  76  C.  C.  A.  559. 

An'  assignment  that  the  court  erred 
in  not  dismissing  a  libel  against  a  ves- 
sel with  costs  was  a  mere  expression 
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of  opinion  of  counsel  as  to  the  duty  of 
the  district  judge  and  not  a  sufficient 
assignment  of  error.  The  Wyandotte 
(1906)  145  Fed.  321,  75  C.  C.  A.  117, 
affirming  decree  (D.  C.  1905)  136  Fed. 
470. 

Where,  on  appeal  from  a  decree  di- 
recting application  of  certain  county 
taxes  to  the  payment  of  coupons  de- 
tached from  county  railroad  aid  bonds, 
the  fact  that  the  decree  erroneously 
directed  the  entire  tax  to  be  applied 
to  the  payment  of  complainant's  cou- 
pons was  not  assigned  as  error,  and 
appellant's  counsel  stated  in  argument 
that  the  only  question  desired  to  be 
raised  on  appeal  was  the  validity  or  in- 
validity of  the  bonds,  the  Circuit  Court 
of  Appeals  would  not  notice  such  er- 
ror, although  it  was  authorized  to  do 
so  by  rule  11.  Board  of  Com'rs  of 
Onslow  County  v.  Tollman  (1906)  145 
Fed.  753,  76  C.  C.  A.  317,  affirming 
decree  Tolman  v.  Board  of  Com'rs  of 
Onslow  County  (C.  C.  1905)  140  Fed. 
89. 

To  comply  with  the  rules  of  the  Cir- 
cuit Court  of  Appeals,  assignments  of 
error  based  on  instructions  should  point 
out  the  particular  errors  relied  on. 
City  of  Baltimore  v.  State  of  Maryland 
(1908)  166  Fed.  641,  92  C.  C.  A.  ^35. 

Assignments  of  error  on  appeals  in 
pntent  causes,  where  the  error  com- 
plained of  consists  in  holding  the  pat- 
ent valid  or  invalid,  or  infringed  or  not 
infringed,  may  be  more  general  than  in 
ordinary  cases.  Lord  Baltimore  Press 
V.  Labombarde  (1912)  197  Fed.  739, 
118  C.  C.  A.  481,  reversing  decree  La- 
bombarde V.  Lord  Baltimore  Press  (C. 
C.  1911)  190  Fed.  184. 

Under  rule  11  an  assignment  that  the 
court  erred  in  impaneling  and  swearing 
the  jury,  or  in  admitting  testimony  the 
substance  of  which  is  not  set  out,  or  in 
giving  instructions  not  set  out,  is  in- 
sufficient. Burchett  V.  U.  S.  (1912)  194 
Fed.  821,  114  C.  C.  A.  525. 

The  failure  to  file  an  assignment  of 
errors  before  the  allowance  of  an  ap- 
peal, as  required  by  rule  11,  does  not 
deprive  the  appellate  court  of  jurisdic- 
tion, and  the  appeal  will  not  be  dis- 
missed because  the  assignment  of  er- 
rors was  not  filed  until  later,  where 
there  was  a  valid  reason  therefor. 
Bernard  v.  Lea  (0.  C.  A.  1913)  210 
Fed.  583. 

7.  Fifth  circuit.— Rule  11  is  appUca- 
ble  to  all  cases  of  appeals  and  to  writs 
of  error;  and  a  failure  to  file  such  as- 
signment is  good  ground  for  dismissing 
the  appeaL  Dufour  v.  Lang  (1892)  54 
Fed.  913,  4  C.  C.  A.  663. 

A  general  assignment  that  the  court 
erred  in  rendering  the  judgment  or 
decree  is  too  general.  Florida  Cent  & 
P.  R.  Co.  V.  Cutting  (1895)  68  Fed. 
586,  15  C.  C.  A.  597. 

An  assignment  of  errors  made  up  by 
basing  a  separate  assignment  upon 
every  exception  taken  during  the  trial, 
on  which  exception  was  taken  to  every 
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ruling  of  the  judge,  is  equiyalent  to  a 
general  assignment  of  errors,  witMn 
rule  11.  Florida  Cent.  &  P.  R*  Co.  y. 
Buck!  (1895)  68  Fed  864,  16  G.  G.  A. 
42. 

An  assignment  that  the  court  erred  in 
allowing  certain  claims,  which  the  evi- 
dence adduced  by  libelant  did  not  sub- 
stantiate, is  too  general  to  be  considered. 
The  Natchez  (1896)  78  Fed.  183,  24 
O.  G.  A.  49. 

When  a  jury  is  waived  in  writing,  and 
the  case  tried  to  the  court,  and  the 
court  makes  a  mere  general  finding, 
there  is  nothing  which  can  be  reviewed 
under  an  assignment  that  the  judg- 
ment entered  is  contrary  to  the  law  and 
the  evidence.  Morris  v.  Ganda  (1897) 
80  Fed.  739,  26  G.  C.  A.  128. 

Where  a  demurrer  based  on  several 
different  grounds  is  overruled,  a  mere 
genera]  assignment  that  the  court  err- 
ed in  overriding  the  demurrer,  without 
specifying  any  particular  ground  of  de- 
murrer as  wrongly  ruled,  is  not  suffi- 
ciently specific.  City  of  Anniston  v. 
Safe  Deposit  &  Trust  Co.  (1898)  85 
Fed.  856,  29  C.  G.  A.  457. 

Assignments  of  error  are  required  by 
the  rules  to  point  out  the  specific 
ground  of  error  relied  on,  and  an  as- 
signment that  the  court  erred  in  charg- 
ing the  jury  that  there  was  no  evidence 
establishing  a  defense  is  too  general. 
An  assignment  that  the  court  erred  in 
entering  judgment  in  favor  of  the  plain- 
tiifs  against  the  defendants  is  too  gen- 
eral to  be  noticed.  Hart  v.  Bowen 
(1898)  86  Fed.  877,  31  O.  G.  A,  31, 
certiorari  denied  (1898)  18  Sup.  Gt 
943,  171  TJ.  S.  688. 

Under  rule  11  assignments  that  "the 
court  erred  in  permitting  evidence  as 
shown  in  bills  of  exceptions  numbers 
two  and  three,'*  which  errors  can  only 
be  ascertained  by  a  careful  reading  of 
a  voluminous  record,  and  that  "the 
court  erred  in  its  charge,"  etc.,  refer- 
ring to  marked  lines  and  numbers  in 
the  written  opinion  for  instructions  er- 
roneously given  and  refused,  will  not 
be  considered.  Gallot  v.  U.  S.  (1898) 
87  Fed.  446,  31  G.  G.  A,  44,  certiorari 
denied  (1^98)  19  Sup.  Gt  884,  171  U. 
a  689,  43  L.  Ed.  1179. 

Assignments  of  error  that  in  sub- 
stance amount*  to  only  that  the  court 
erred  in  deciding  the  case  for  the  op- 
posite party  are  not  specific  enough  to 
demand  consideration.  Louisiana,  A.  & 
M.  R,  Co.  V.  Board  of  Levee  Gom'rs  of 
Tensas  Basin  Levee  Diet  (1898)  87 
Fed.  594,  31  G.  G.  A.  121. 

Assignments  that  the  court  erred  in 
directing  a  verdict  for  plaintiff,  and  in 
refusing  to  instruct  that  if  the  jury 
believed  the  evidence  they  must  find 
for  defendant,  amount  merely  to  a 
statement  that  the  court  erred  in  de- 
ciding the  case,  and  is  not  in  compliance 
with  rule  11.  Supreme  Lodge  of 
Knights  of  Pythias  v.  Withers  (1898) 
89  Fed.  160,  32  G.  C.  A.  182,  judg- 
ment affirmed  (1900)  20  Sup.  Gt  611, 
177  U.  8.  260,  44  L.  Ed.  762. 


An  assignment  "that  the  court  err- 
ed in  holding  that  libelant  was  entitled 
to  any  compensation  for  the  injuries  re- 
ceived" by  him  is  too  general.  La- 
fourche    Packet     Co.     v.     Henderson 

(1899)  94  Fed.  871,  36  C.  C.  A.  519. 
An  assignment  of  error  based  upoQ  a 

ruling  rejecting  an  offer  of  evidence 
which  embraced  the  entire  record  and 
proceedings  in  a  former  suit,  a  large 
part  of  which  was  immaterial  and  ir- 
relevant, does  not  raise  the  question  of 
the  admissibility  of  other  portions. 
Such  question  could  only  be  presented 
for  review  by  offering  those  portions 
separately,  and  obtaining  rulings  there- 
on. Laflin  v.  Shackleford  (1899)  98 
Fed.  372,  39  C.  C.  A.  102. 

The  court  of  appeals  will  not  con- 
sider questions  attempted  to  be  raised 
upon  an  assignment  of  error  directed  to 
the  refusal  of  the  trial  court  to  give  in- 
structions asked,  which  does  not  specify 
the  errors  as  required  by  the  rules,  but 
which  designates  several  instructions  by 
number,  and  alleges  error  generally  on 
the  refusal  to  give  all  of  them.  New 
Orleans  &  N.   R.   R.  Go.  v.   Clements 

(1900)  100  Fed.  415,  40  C.  C.  A.  465. 
Alleged  error  in  the  court's  charges 

specially  excepted,  to  will  not  be  re- 
viewed, where  the  assignments  of  er- 
ror show  no  state  of  facts  proven  or 
in  issue  which  would  enable  the  ap- 
pellate court  to  determine  whether  the 
charges  were  material  or  relevant.  C. 
H.  Lawrence  &  Go.  v.  Seyburn  (1913) 
202  Fed.  913,  121  C.  C.  A.  271. 

As  tiie  object  of  the  rule  requiring  an 
assignment  of  errors  is  to  enable  the 
court  and  the  opposing  counsel  to  know 
on  what  points  the  counsel  for  plaintiff 
in  error  intends  to  ask  a  reversal  and 
to  limit  the  discussion  to  these  points, 
it  is  a  commendable  practice  to  assign 
only  such  rulings  as  are  complained  of 
as  reversible  error,  and  where  plaintiff 
in  error  relied  on  the  overruling  of  a 
demurrer  to  the  petition  for  a  reversal, 
and  assigned  such  ruling  as  error,  the 
writ  of  error  would  not  be  dismissed, 
because  of  his  failure  to  assign  as  er- 
ror the  rendition  of  the  judgment  ad- 
verse to  him,  especially  in  view  of  rule 
11,  which  provides  that  the  court  at  its 
option  may  notice  a  plain  error  not  as- 
signed. Blalock  V.  Georgia  Railway  & 
Electric  Co.  (1916)  228  Fed.  296,  142 
G.  C.  A.  588. 

8.  Sixth  circuftw— Error  alleged  as 
to  the  charge  of  a  court  will  not  be 
considered  by  the  circuit  court  of  ap- 
peals, where  the  assignment  of  errors 
does  not  set  out  the  part  referred  to 
in  totidem  verbis.  Mitchell  v.  Marker 
(1894)  62  Fed.  139,  10  G.  G.  A.  306, 
25  L.  R.  A.  33,  affirming  judgment 
Marker  v.  MitcheU  (C.  G.  1893)  54  Fed. 
637. 

Errors  assigned  in  admission  or  re- 
jection of  evidence  cannot  be  considered 
where  the  substance  of  the  evidence  ad- 
mitted or  rejected  is  not  quoted  in  the 
assignment     An   assignment   that    the 
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coart  erred  in  striking  ont  pleas  to 
plaintiflTs  declaration  is  too  generaL 
Supreme  Council  Catholic  Knights  of 
America  v.  Fidelity  &  Casualty  Co.  of 
New  York  (18M)  63  Fed.  48,  11  O.  O. 
A.  96. 

Under  the  discretion  reserved  in  rule 
11  as  to  noticing  errors  not  assigned, 
if  an  assignment  which  does  not  com- 
ply with  the  rule  has  any  sound  merit, 
and  the  court  can  be  satisfied  from  the 
whole  record  that  a  probable  injus- 
tice has  been  done,  it  will  be  disposed 
to  notice  the  error  so  defectively  as- 
signed; but,  if  the  error  complained  of 
is  highly  technical,  the  record  indicating 
no  probable  injustice,  the  court  will  not 
incline  to  leniency  in  the  enforcement 
of  the  rule,  though,  if  the  error  had 
been  correctly  assigned,  it  might  have 
felt  constrained  to  reverse  the  judgment 
because  of  it.  National  Ace.  Soc.  y. 
Spiro  (1897)  78  Fed.  774,  24  C.  C.  A. 
334. 

Mere  general  complaints  that  judg- 
ment was  rendered  for  the  wrong  par- 
ty are  not  a  compliance  with  the  rule, 
and,  in  the  absence  of  plain  error  in 
the  record,  will  be  disregarded.  Peer- 
ing Harvester  Co.  v.  Kelly  (1900)  103 
Fed.  261,  43  O.  C.  A.  225. 

Under  rule  11  requiring  assignments 
of  error  to  "set  out  separately  and  par- 
ticularly each  error  asserted  and  in- 
tended to  be  urged,"  an  assignment  that 
a  circuit  court  erred  in  overruling 
"each  and  every  of  the  several  excep- 
tions" of  the  appellant  to  the  report 
of  a  master,  none  of  which  are  set  out 
in  the  assignment,  is  insufficient  to  en- 
title appellant  to  a  review*  of  the  ruling 
upon  any  one  of  such  exceptions. 
Rhode  Island  'Locomotive  Works  v. 
Continental  Trust  Co.  (1900)  108  Fed. 
5,  47  C.  C.  A.  147,  writ  of  certiorari 
denied  (1903)  23  gup.  Ct.  847,  187  U. 
S.  649,  47  L.  Ed.  348. 

Refusal  to  give  certain  special  charg- 
es will  not  be  considered  on  appeal, 
svhen  the  contents  of  such  special  charg- 
es are  not  set  ont  in  the  assignment 
of  error  or  in  the  briefs.  To  compel 
consideration  of  an  assignment  of  er- 
ror as  to  the  admission  or  rejection  of 
testimony,  it  should  quote  the  full  sub- 
stance of  the  evidence  admitted  or  re- 
jected, as  required  by  the  rules  of  court 
relating  to  such  assignments.  Cass 
County  V.  Gibson  (1901)  107  Fed.  363, 
46  C.  C.  A.  341. 

Under  the  rules  of  practice  of  the  Su- 
preme Court  and  of  the  Circuit  Court 
of  Appeals,  a  ruling  on  the  admission 
or  rejection  of  evidence  is  not  review- 
able, unless  there  is  a  specific  assign- 
ment of  error  on  that  ground.  Kalama- 
zoo Ry.  Supply  Co.  v.  Duff  Mfg.  Co. 
(1902)  113  Fed.  264,  51  C.  C.  A.  221. 

The  circuit  court  of  appeals  will  not, 
unless  in  exceptional  cases,  consider 
an  assignment  of  errors  in  plain  disre- 
gard of  rule  11,  and  when,  in  addition, 
the  appellant's  brief  fails  to  comply 
with  rule  24,  requiring  a  reference  to 
the   pages  of  the  record  relied  on  to 
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support  each  point  Mitchell  Transp. 
Co.  V.  Green  (1903)  120  Fed  49,  66 
C.  C.  A.  455. 

An  assignment  of  error,  which.  In 
violation  of  the  rules  of  the  court,  in- 
cludes different  parts  of  a  charge  to 
the  jury,  cannot,  after  being  held  not 
well  taken  as  to  one  part,  be  sustained 
as  to  another.  Acme  Food  Co.  v.  Meier 
(1907)  153  Fed.  74,  82  C.  C.  A.  208. 

The  purpose  of  the  provision  of  mle 
11  that  "the  court  at  its  option  may 
notice  a  plain  error  not  assigned"  is  to 
prevent  the  miscarriage  of  justice  from 
oversight,  and  it  does  not  intend  that 
the  court  is  to  sift  the  record  and  deal 
with  questions  of  small  importance, 
but  only  that  it  may  notice  errors 
which  are  obvious  and  of  a  controlling 
character.  General  assignments  of  er- 
ror that  the  court  erred  in  sustaining 
the  report  of  a  master,  or  in  overruling 
the  exceptions  thereto,  which  were  nu- 
merous, or  in  awarding  any  substantial 
damages  thereon,  do  not  comply  with 
rule  11  that  such  assignments  "shall  set 
out  separately  and  particularly  each 
error  asserted  and  intended  to  be  nrg:- 
ed,"  and  will  not  be  considered.  Addi- 
tional assignments  of  error  filed  after 
an  appeal  has  been  perfected  by  the 
service  of  citation,  by  which  the  court 
below  lost  jurisdiction,  constitute  no 
part  of  the  record,  and  will  not  be  con- 
sidered on  the  appeaL  P.  P.  Mast  & 
Co.  V.  Superior  Drill  Co.  (1907)  154 
Fed.  45,  83  C.  C.  A.  157. 

Under  rule  11  requiring  assignments 
of  error  to  "set  out  separately  and  par- 
ticularly each  error  asserted  and  intend- 
ed to  be  urged,'*  general  assignments, 
such  as  that  the  court  erred  in  decreeing 
for  the  appellee  or  in  not  sustaining  a 
cross-bin  are  insufficient.  The  Myrtie 
M.  Ross  (1908)  160  Fed.  19,  87  C.  C. 
A.  175. 

An  assignment  that  the  court  erred 
in  ruling  out  evidence  offered  on  be- 
half of  plaintiff  over  plaintiff's  excep- 
tions is  fatally  defective  for  failure  to 
quote  the  full  substance  of  the  evidence 
ruled  out,  as  required  by  rule  11,  and 
will  not  be  reviewed.  Assignments  that 
the  court  erred  in  its  charge  and  in  re- 
fusing to  charge  as  requested  are  fa- 
tally defective  for  failure  to  state  in 
what  particulars  the  court  erred.  Gar- 
rett V.  Pope  Motor  Car  Co.  (1909)  168 
Fed.  905,  94  C.  C.  A.  334. 

Even  when  the  assignments  of  error 
in  the  Circuit  Court  of  Appeals  are 
insufficient,  this  does  not  of  itself  con- 
stitute ground  compelling  the  dismissal 
of  an  appeal,  as  the  court  may  nev- 
ertheless, under  the  proviso  iil  rule  11, 
notice  a  plain  error  not  assigned.  City 
of  Memphis  v.  St.  Louis  &  S.  F.  R,  Co. 
(1910)  183  Fed.  529,  106  C.  C.  A.  75. 

An  assignment  of  error  that  the  judg- 
ment is  contrary  to  law  is  not  review- 
able when  it  does  not  specify  the  er- 
rors complained  of  as  required  by  rule 
11.  Ireton  v.  Pennsylvania  Co.  (1911) 
185  Fed.  84,  107  a  0.  A.  304,  writ 
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of  certiorari  denied  (1912)  32  Sup.  Gt 
526,  223  U.  S.  728,  56  L.  Ed.  633. 

Where  the  ground  of  the  objection 
on  which  an  assignment  was  based  was 
not  stated,  the  assignment  cannot  be 
considered.  Pioneer  S.  S.  Go.  y.  Jen- 
kins (1911)  189  Fed.  312,  111  G.  G.  A. 
44. 

Where  the  special  findings  of  fact 
made  by  a  trial  court  are  insufBcient  to 
support  the  judgment,  the  error  is  of 
such  controlling  character  that  the  Cir- 
cuit Gourt  of  Appeals  will  take  notice 
of  it  under  its  rule  11,  although  without 
a  sufficient  assignment  of  error.  Chi- 
cago, R  I.  &  P.  Ry.  Co.  ▼.  Barrett 
(1911)  190  Fed.  118,  111  C.  O.  A.  158. 

Where  there  was  an  obvious  clerical 
error  in  an  assignment  of  error,  the 
court,  under  rule  11,  may  decide  the 
matter,  although  not  properly  assigned. 
Maas  Y.  Lonstorf  (1912)  194  Fed.  590, 
114  G.  G.  A.  419. 

The  failure  to  apportion  damages  re- 
covered under  the  federal  Employers' 
liability  Act  among  the  various  bene- 
ficiaries is  not  so  clearly  prejudicial 
as  to  require  the  court  to  notice  it  on 
its  own  initiative  under  rule  11. 
Southern  Ry.  Go.  v.  Smith  (1913)  205 
Fed.  360.  123  G.  G.  A.  488. 

An  assignment  of  error  in  the  sus- 
taining of  demurrers  held  sufficiently 
specific  in  view  of  the  record.  Judge  v. 
Pullman  Go.  (1913)  209  Fed.  10,  126 
G.  G.  A.  152. 

Where  assignments  of  error  did  not 
quote  the  substance  of  the  evidence  ob- 
jected to  as  required  by  (3ourt  of  Ap- 
peals rule  11,  and  appellant's  brief  did 
not  comply  with  rule  20,  subd.  2,  they 
would  not  be  considered.  H.  E.  Win- 
terton  Gum  Go.  v.  Autosales  Gum  '& 
Chocolate  Co.  (1914)  211  Fed.  612,  128 
a  C.  A.  212. 

Assignments  of  error  should  be  filed 
when  the  bill  of  exceptions  is  settled, 
as  provided  by  Circuit  Court  of  Ap- 
peals rule  10,  or  they  may  be  disre- 
garded. PittsburRh,  C,  C  &  St.  L.  Ry. 
Co.  V.  Glmn  (1915)  219  Fed.  148,  135 
C.  G.  A.  46. 

An  assignment  that  the  court's 
charge  was  prejudicial  to  defendant's 
rights  held  not  a  compliance  with  Court 
of  Appeals  rule  11  and  insufficient.  Ul- 
mer  v.  United  States  (1915)  219  Fed. 
641,  134  G.  G.  A.  127. 

Error  in  instruction  as  to  proportion- 
ing damages  held  reviewable  as  a 
*'plain  error,"  within  rule  11,  without 
a  sufficient  assignment  Pennsylvania 
Co.  V.  Sheeley  (1915)  221  Fed.  901,  137 
C.  G.  A.  471. 

A  claimed  error  of  the  trial  court  in 
considering  a  conditional  tender  will 
not  be  noticed  without  an  assignment, 
under  rule  11.  Hall  v.  Butler  (1915) 
224  Fed.  709,  140  C.  C.  A.  249. 

Under  rule  11,  assignment  that  court 
erred  in  its  charge  to  the  jury  held  not 
to  be  considered,  because  error  was  not 
of  a  controlling  character.  Republic 
Iron  &  Steel  Go.  v.  Porter  (1915)  228 
Fed.  18a 


Under  rule  11,  where  a  motion  for  a 
directed  verdict  was  specific  in  its 
statement  of  the  supporting  reasons, 
and  these  were  fully  considered  in  the 
charge,  resulting  in  clearly  defining  the 
issues  upon  which  the  case  was  sub- 
mitted, an  assignment  that  the  court 
erred  in  overruling  such  motion  suffi- 
ciently disclosed  the  nature  of  the  er- 
ror relied  on,  though  the  grounds  of 
the  motion  were  not  restated  in  the  as- 
signment. Casey-Hedges  Co.  v.  Oli- 
phant  (1916)  228  Fed.  636,  143  G.  G. 
A.  158. 

9.  Seventh  circuit^p-Under  rule  11 
there  should  be  a  separate  assignment 
of  error  in  respect  to"  each  part  of  the 
charge  which  is  alleged  to  be  errone- 
ous. Vider  v.  O'Brien  (1894)  62  Fed. 
326,  10  C.  C.  A.  385. 

Where  three  defendants,  who  are 
jointly  indicted,  but  separately  sentenc- 
ed to  different  punishments,  join  in  a 
writ  of  error,  and  assign  as  error  that 
"the  court  erred  in  the  sentence  which 
it  passed  on  the  defendants,"  the  as- 
signment is  too  indefinite  to  present 
any    question.      MacDonald    v.    U.    S. 

(1894)  63  Fed.  428,  12  C.  C.  A.  339. 
Under    rule    11    an    assignment    of 

error  cannot  be  good  if  it  is  necessary 
to  look  beyond  its  terms  to  the  brief 
for  a  specific  statement  of  the  question 
to  be  presented.  Grape  Creek  Coal  Co. 
V.  Farmers'  Loan  &  Trust  Co.  (1894) 
63  Fed.  891,  12  G.  C.  A.  350,  decree 
affirmed  Farmers'  Loan  &  Trust  Co.  v. 
Grape  Greek  Goal  Go.  (1895)  65  Fed. 
717,  13  C.  C.  A.  87. 

An  assignment  of  error  that  "the 
court  erred  in  giving  to  the  jury  the 
following  instructions,"  enumerating 
several  distinct  propositions,  is  not  in 
conformity  with  rule  11.  Jenkins,  Cir- 
cuit Judge,  dissenting.  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Mulligan  (1895)  67  Fed. 
5C9.  14  C.  G.  A.  547,  certiorari  denied 

(1895)  16  S,  Ct.  1198,  163  U.  S.  676, 
41.  L.  Ed.  311. 

An  assignment  of  error  which  assert- 
ed that  the  court  erred  "in  refusing  to 
Instruct  the  jury  as  requested  by  the 
said  defendant,  a  copy  of  which  in- 
structions, so  requested  and  refused, 
with  the  ruling  of  the  court,  and  ex- 
ceptions of  the  defendant  thereto,  is 
hereto  annexed  and  marked  ^Exhibit 
A,' "  and  which  was  then  followed  by 
seven  different  instructions  separately 
stated,  properly  numbered,  and  in  nu- 
merical order  could  not  be  considered, 
in  view  of  the  rule  requiring  each  error 
to  be  separately  stated.  Sutherland  v. 
Brace  (1896)  71  Fed.  469,  18  C.  C.  A. 
'199,  motion  for  rehearing  denied  (1896) 
73  Fed.  624,  19  C.  C.  A.  589. 

An  assignment  of  error,  that  the 
court  "erred  in  Instructing  the  jury  as 
to  those  portions,  duly  objected  and 
excepted  to  by  the  defendant,  a  copy 
of  said  instructions,  with  the  exception 
of  the  defendant  thereto,  being  hereto 
annexed  and  marked  'Exhibit  B.,' " 
which  exhibit  discloses  some  five  por- 
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tiLons  of  the  charge,  separately  stated, 
properly  numbered,  and  in  numerical 
order,  is  insufficient,  imder  the  rule. 
Id. 

The  petition  for  a  writ  of  error,  un- 
der rule  11  of  the  circuit  court  of  ap- 
peals for  the  seventh  circuit,  is  intend- 
ed merely  to  ask  for  a  writ  of  error  in 
general  terms,  and  need  not  specifically 
mention  each  order  or  judgment  com- 
plained of;  but  it  is  enough  if  such 
orders  and  judgments  are  excepted  to, 
and  assigned  for  error  in  the  assign- 
ments of  error.  Tefft  v.  Stern  (1896) 
74  Fed.  755,  21  C,  C.  A.  73,  affirming 
judgment  (1896)  73  Fed.  591,  21  C.  O. 
A.  67. 

On  appeal  from  a  decree  holding  cer- 
tain shareholders  of  a  corporation  liable 
to  creditors,  a  distinct  specification  for 
each  creditor  is  not  necessary  if  the 
question  of  the  shareholders'  liability 
to  one  creditor  is  not  different  from 
that  of  their  liability  to  other  credi- 
tors. Omission  to  set  out  in  the  title  of 
an  assignment  of  error  the  names  of 
all  the  parties  to  the  record  whose  in- 
terests are  intended  to  be,  and  mani- 
festly may  be,  affected  by  the  appeal, 
does  not  affect  the  jurisdiction  of  the 
circuit  court  of  appeals  over  the  par- 
ties whose  names  were  omitted.  Spec- 
ifications of  error  in  a  case  brought 
up  by  appeal  should  be,  not  that  the 
evidence  shows  this  or  that,  but  that 
in  this  or  that  particular,  separately 
stated,  the  decree  is  erroneous.  An- 
drews V.  National  Foundry  &  Pipe 
Works  (1896)  76  Fed.  166,  22  O.  C.  A. 
110,  36  L.  R.  A.  139,  reversing  decree 
National  Foundry  &  Pipe  Works  v. 
Oconto  Water  Co.  (D.  0.  1895)  68 
Fed.  1066,  and  motion  for  rehearing 
denied  Andrews  v.  National  Foundry 
&  Pipe  Works  (1897)  77  Fed.  774, 
23  C.  C.  A.  454,  36  L.  R.  A.  153. 

A  motion  to  direct  a  verdict  need  not 
be  made  in  writing,  and  an  assignment 
of  error  on  the  ruling  thereon  is  not 
governed  by  the  provision  of  rule  11, 
concerning  instructions  given  or  refus- 
ed. Atchison,  T.  &  S.  F.  R.  Co.  v. 
Meyers  (1896)  76  Fed.  443,  22  C.  C. 
A.  268. 

An  exception  and  specification  of  er- 
ror directed  to  a  portion  of  a  charge  to 
a  jury  containing  several  propositions, 
some  of  which  are  favorable  to  the  ex- 
ceptant, are  not  available  to  raise  the 
question  of  error  in  such  charge.  Pick- 
ham  V.  Wheeler-BUss  Mfg.  Co.  (1897) 
77  Fed.  663,  23  C.  C.  A.  391,  affirming 
judgment  Wheeler  Bliss  Mfg.  Co.  v. 
Pickham  (C.  C.  1895)  69  Fed.  419,  and 
certiorari  denied  Pickham  v.  Wheeler. 
Bliss  Mfg.  Co.  (1897)  18  S.  Ct.  945, 
168  U.  S.  708,  42  L.  Ed.  1211. 

An  assignment  of  error  that  the  court 
erred  "in  holding  that  respondents  had 
not  infringed  upon  the  patent  in  suit, 
and  it  erred  In  declining  to  grant  a  pro- 
visional injunction,  with  reference  for 
accounting  in  damages  and  profits," 
was  contrary  to  rule  11,  in  that  it  em- 
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braced  two  distinct  propositions,  and 
that  it  was  also  improper  and  unavail- 
ing, in  that  it  was  predicated,  not  upon 
the  ruling  of  the  court,  but  upon  the 
reason  given  for  the  decision.  Clark 
▼.  Deere  &  Mansur  Co.  (1897)  80  Fed. 
534,  25  C.  C.  A.  619. 

On  error  to  a  circuit  court  from  a 
ruling  directing  a  verdict  for  the  de- 
fendant, the  assignment  of  errors 
should  contain  a  separate  specification 
for  each  count  of  the  declaration  upon 
which  the  right  to  go  to  the  jury  is  as- 
serted. A  specification  that  *'the  court 
erred  in  taking  the  case  from  the  jury, 
and  directing  a  verdict  for  the  defend- 
ant," is  sufficient,  under  rule  11.  Rus- 
seU  Y.  Bohn  Mfg.  Co.  (1898)  83  Fed. 
976,  28  C.  C.  A.  243,  petition  for  re- 
hearing denied  (1898)  85  Fed.  991,  29 
C.  C.  A.  681. 

Under  rule  11  assignments  of  error 
on  admission  and  rejection  of  evidence 
must  set  forth  the  full  substance  of 
the  evidence  admitted  and  of  documen- 
tary evidence  rejected.  Where  a  wit- 
ness is  not  permitted  to  answer  a  ques- 
tion, the  full  substance  of  the  expected 
answer  should  be  set  out.  Every  sepa- 
rate exception  intended  to  be  urged  as 
error  should  be  made  the  subject  of  a 
distinct  specification  in  the  assignment 
of  errors,  and  no  specification  should 
embrace  more  than  one  exception.  U. 
S.  V.  Indian  Grave  Drainage  Dist 
(1898)  85  Fed.  928,  29  C.  C.  A.  578. 

Under  rule  11,  when  an  exception  is 
saved  to  the  exclusion  of  testimony,  a 
statement  should  be  made  to  the  court 
at  the  time  of  the  ruling  or  before  the 
conclusion  of  the  trial  of  the  facts  ex- 
pected to  be  elicited  from  the  witness 
in  answer  to  the  overruled  question, 
the  statement  set  forth  in  the  bill  of 
exceptions,  and  the  substance  of  it  in 
the  specification  of  error.  Sladden  v. 
New  YorK  Life  Ins.  Co.  (1898)  86  Fed. 
102,  29  C.  C.  A.  596. 

An  assignment  that  the  court  erred 
in  admitting  in  evidence  a  certain  paper 
"as  set  forth  in  bill  of  exceptions"  is 
not  good  because  it  does  not,  as  re- 
quired by  rule  11  contain  a  statement 
of  the  full  substance  of  the  document 
referred  to.  Atlas  Distilling  Co.  v. 
Rheinstrom  (1898)  86  Fed.  244,  30  C. 
C.  A.  10. 

An  assignment  of  error  that  the  trial 
court  erred  in  rendering  judgment  for 
the  plaintiff  presents  the  question  of 
the  sufficiency  of  the  allegations  of  fact 
in  the  declaration,  aided  by  all  lawful 
intendment  after  verdict,  to  show  a 
cause  of  action.  World's  Columbian 
Exposition  Co.  v.  Republic  of  France 
(1898)  91  Fed.  64,  33  C.  C.  A.  333, 
reversing  judgment  French  Republic  v. 
World's  Columbian  Exposition  (C.  C. 
1897)  83  Fed.  109. 

When  an  instruction  is  given  which 
does  not  in  terms  withdraw*  evidence 
from  the  jury,  but  which  regulates, 
controls,  or  forbids  its  application  to 
the  issues,  or  to  particular  issues,  in 


Ch.6) 


THE  JUDICIAL  CODB 


§1114 


the  case,  error  may  be  assigned  in  the 
circuit  court  of  appeals  upon  the  in- 
struction alone,  without  setting  out  the 
substance  of  the  evidence  referred  to 
as  is  required  by  the  rules  where  the 
assignment  is  based  on  the  exclusion 
of  the  evidence.  Brown  v.  Meserve 
(1899)  91  Fed.  229,  33  C.  0.  A.  472. 

The  rules  of  the  court  prescribing  the 
proper  method  for  preparing  the  as- 
signments of  error  on  appeal,  and  its 
prior  decisions  with  reference  to  the 
practice  in  that  regard,  must  be  ob- 
served   by    appellants.      Hunt    v.    Kile 

(1899)  98  Fed.  49,  38  C.  O.  A.  641. 
Where  the  only  instruction  given  was 

the  direction  of  a  verdict  I  for  defend- 
ant»  the  other  portion  of  the  charge 
being  simply  explanatory  of  the  reasons 
for  that  action,  a  general  exception  to 
the  charge,  and  an  assignment  of  error 
that  the  court  erred  in  directing  a  ver- 
dict for  defendant,  are  sufficiently 
specific.  Leslie  v.  Standard  Sewing 
Mach.  Co.  (1900)  98  Fed.  827,  39  C. 
C.  A.  314. 

Rules  10  and  11  are  for  the  purpose  of 
preventing  the  presentation  for  re- 
view of  any  question  which  has  not  been 
considered  by  the  trial  court;  and, 
while  the  court  will  not  needlessly  em- 
barrass the  practice  by  requiring  an 
ovemice  observance  of  them,  they  must 
be  observed  to  the  extent  necessary  to 
accomplish  that  purpose,  and  only  such 
objections  to  a  charge  will  be  consider- 
ed as  were  sufficiently  disclosed  by  the 
exceptions  taken  to  bring  them  to  the 
attention  of  the  trial  court.  Colum- 
bus Const.  Co.  V.  Crane  Co.  (1900)  98 
Fed.  1H6,  40  C.  C.  A.  35. 

An  assignment  of  errors  that  the 
court  erred  in  finding  the  defendant  in- 
debted in  the  sum  it  did,  or  any  other 
sum,  is  not  sufficient  to  present  the 
question  whether  the  inclusion  of  an 
item  of  interest  was  erroneous.  Mc- 
Nulta   V.   West  Chicago   Park   Com'rs 

(1900)  99  Fed.  900,  40  C.  C.  A.  155. 
Where  an  appeal  was  prayed  and  al- 
lowed in  open  court  immediately  on  the 
rendition  of  the  decree  sought  to  be 
brought  under  review,  but  no  assign- 
ment of  errors  was  filed,  as  required 
by  rule  11,  until  after  the  expiration 
of  the  10  days  within  which  an  appeal 
from  an  order  or  decree  in  bankruptcy 
must  be  taken,  the  appeal  will  be  dis- 
missed on  motion.  In  re  Olson  (1900) 
100  Fed.  10,  40  O.  C.  A.  247. 

Under  rule  11  an  assignment  of  error 
alleging  that  the  court  erred  in  sus- 
taining, and  in  not  overruling,  plain- 
tilTs  demurrer  *Ho  the  pleas  filed  by 
defendant  to  the  additional  counts," 
will  not  be  reviewed,  where  the  demur- 
rer is  in  effect  a  separate  demurrer  to 
each  plea,  and  it  is  not  pretended  that 
the  ruling  in  respect  to  several  of  the 
pleas  is  wrong.  North  Chicago  St.  By. 
Co.  T.  Bumham  (1900)  102  Fed.  669,  42 
0.  C.  A.  584. 

A  specification  of  error  in  holding  or 
refusing  to  hold  as  stated,  where  such 


rulings  were  made  in  giving  or  refus- 
ing instructions,  should  state  such 
fact,  and  comply  with  the  requirement 
of  rule  11.  Adams  v.  Shirk  (1900)  104 
Fed.  54,  43  C.  C.  A.  407,  rehearing  de- 
nied (1901)  105  Fed.  659,  44  C.  C.  A. 
653. 

The  requirement  of  rule  11  that  a 
specification  of  error  upon  the  adniis- 
sion  or  rejection  of  evidence  "shaQ 
quote  the  full  substance  of  the  evidence 
admitted  or  rejected"  has  reference  to 
the  portion  of  the  evidence  concerning 
which  it  is  sought  to  make  some  ques- 
tion, and  a  specification  of  error  in  the 
admission  of  a  document  which  merely 
identifies  such  document  as  an  assign- 
ment "transferring  the  leasehold"  does 
not  comply  with  the  rule,  where  there 
was  no  dispute  as  to  the  effect  of  the 
assignment  as  a  transfer  of  the  lease- 
hold, but  'the  point  in  controversy  was 
in  relation  to  certain  provisions  sup- 
posed to  create  a  personal  liability  on 
the  part  of  the  assignor  for  the  pay- 
ment of  rentals  thereafter  accruing. 
Adams  v.  Shirk  (1901)  105  Fed.  659, 
44   C.    C.    A.    653,    denying    rehearing 

(1900)  104  Fed.  54,  43  C.  C.  A.  407. 
Under  rule  11,  if  the  lack  of  essential 

facts  in  the  declaration  be  plain,  the 
court  may  take  cognizance  of  the  er- 
ror, though  it  is  not  well  assigned. 
Reliable  Incubator  &  Brooder  Co.  v. 
Stahl  (1901)  105  Fed.  663,  44  C.  C. 
A.  657. 

On  an  appeal  from  an  order  granting 
a  preliminary  injimction  it  is  a  suffi- 
cient assignment  of  error  to  assert  that 
the  court  erred  in  granting  the  injunc- 
tion.     Doan    V.    American    Book    Co. 

(1901)  105  Fed.  772,  45  C.  C.  A.  42. 
An  assignment  of  error  on  the  award- 
ing of  an  injunction  against  the  defend- 
ant, where  the  decree  was  modified  in 
respect  to  the  scope  of  the  injunction 
on  his  application,  if  maintainable  at 
all  after  such  action,  should  include 
the  modification  as  well  as  the  original 
decree.  Williams  v.  Mitchell  (1901) 
106  Fed.  168,  45  C.  C.  A.  265. 

An  assignment  of  error  to  the  giving 
of  an  instruction  containing  a  number 
of  propositions  cannot  be  considered 
where  the  particular  proposition  of  law 
objected  to,  or  the  grounds  of  objec- 
tion, are  not  pointed  out  Hutchin- 
son Cooperage  Co.  v.  Snider  (1901)  107 
Fed.  633,  46  C.  C.  A.  517. 

Where  an  assignment  of  error,  on  dis- 
missal of  a  bill  to  restrain  infringe- 
ment of  a  trade-mark,  alleges  unfair  use 
of  the  words  "Pacific"  and  "Factory," 
it  is  a  violation  of  rules  11  and  24,  pro- 
viding that  an  assignment  of  errors 
should  specify  separately  each  error  as- 
serted. An  assignment  of  error  alleg- 
ing as  error  the  dismissal  of  a  bill  is 
objectionable  as  failing  to  specify  each 
error  separately,  in  that  the  ruling  in- 
volved as  many  questions  as  there  were 
separate  causes  of  action  stated.  Al- 
bany Perforated  Wrapping  Paper  Co. 
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V,  John  Hoberg  Go.  (1901)  109  Fed. 
589,  48  O.  G.  A.  559. 

The  proper  practice,  when  a  demur- 
rer is  sustained  or  overruled  to  a  plead- 
ing which  contains  more  than  one  count 
or  paragraph,  is  to  treat  the  ruling  as 
separate  in  respect  to  each  count  or 
paragraph  and  to  assign  or  specify  er- 
ror'accordingly.  Manitoba  Fish  Go.  y. 
Booth  (1901)  109  Fed.  594,  48  G.  G.  A. 
564. 

To  support  an  assignment  of  error 
based  on  the  exclusion  of  evideoce,  the 
bill  of  exceptions  must  state  the  sub- 
stance of  the  eyidence  excluded,  as  re- 
quired by  rule  11  of  the  circuit  court 
of  appeals,  that  its  materiality  may  ap- 
pear. Dresser  y.  Ganadian  Pac  Ry. 
Go.  (1902)  116  Fed.  281,  53  G.  G.  A. 
559. 

Under  rule  11,  providing  that  assign- 
ments of  error  shall  set  out  separately 
and  particularly  each  error  asserted 
and  intended  to  be  urged,  assignments 
that  the  judgment  is  contrary  to  law, 
contrary  to  the  evidence,  and  contrary 
to  the  preponderance  of  the  evidence, 
cannot  be  reviewed.  An  assignment 
that  the  court  erred  in  rendering  judg- 
ment is  too  general  to  present  any 
question  for  review.  An  assignment 
that  the  court  erred  in  excluding  cer- 
tain testimony,  which  included  four 
printed  pages  of  questions  propounded 
to  the  witness  on  the  trial,  was  objec- 
tionable for  failure  to  set  out  each  er- 
ror asserted  separately  and  particular- 
ly, and  was,  therefore,  insufficient  to 
present  any  question  for  review.  Smith 
y.  Hopkins  (1902)  120  Fed.  921,  57  G. 
G.  A.  193. 

The  rule  of  the  Gircuit  Gourt  of  Ap- 
peals which  requires  an  assignment  of 
error  relating  to  the  charge  of  the 
court  to  state  distinctly  the  grounds  of 
objection  does  not  require  the  court 
to  refuse  to  consider  an  assignment 
which  merely  sets  out  the  language  ob- 
jected to,  where  the  objection  as  clear- 
ly appears  from  such  language  as  it 
would  if  the  assignment  were  further 
elaborated.  Best  v.  Kessler  (1904)  130 
Fed.  24,  64  C.  G.  A.  392. 

An  assignment  of  error  that  the  ver- 
dict is  contrary  to  law  is  too  general 
to  be  considered.  Ghicapo  Terminal 
Transfer  R.  Go.  v.  Bomberger  (1904) 
130  Fed.  884,  65  G.  G.  A.  64. 

The  requirement  of  rule  11,  that  no 
writ  of  error  or  appeal  shall  be  al- 
lowed, unless  an  assignment  of  errors 
has  been  filed,  is  not  jurisdictional; 
and  an  appeal  will  not  be  dismissed  for 
a  failure  to  file  such  assignment  prior 
to  the  allowance  of  the  appeal,  where 
but  a  single  question  is  involved,  and 
it- would  have  served  no  useful  purpose. 
Hultberg  v.  Anderson  (1913)  203  Fed. 
S53,  122  C.  G.  A.  171. 

10.  Eighth  circuit.— An  assignment  of 
error  in  giving  or  refusing  instructions 
will  not  be  considered  where  it  fails  to 
comply  with  rule  of  court  prescribing 
that,  when  the  error  alleged  is  in  rela- 
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tion  to  instructions  of  the  court,  the 
specification  shall  set  out  the  part  re- 
ferred to  in  totidem  verbis.  McClellan 
y.  Pyeatt  (1892)  60  Fed.  686,  1  0.  C. 
A.  613  (motion  to  dismiss  writ  of  error 
and  vacate  supersedeas  [1892]  49  Fed. 
259,  1  G.  O.  A.  241) ;  Haldane  v.  U.  S. 
(1895)  69  Fed.  819,  16  G.  C.  A.  447. 

Under  rule  11  the  court  will  not  re- 
view a  judgment  when  the  assignment 
of  errors  was  not  filed  until  after  the 
writ  of  error  was  allowed,  nor  until 
after  expiration  of  the  six  months  al- 
lowed for  suing  out  the  writ  of  error. 
Flahrity  v.  Union  Pac.  Ry.  Go.  (1893) 
56  Fed.  908,  6  G.  G.  A.  167,  foUowing 
U.  S.  V.  Goodrich  (1893)  54  Fed.  21, 
4  G.  G.  A.  160,  and  Grabtree  v.  Mc- 
Gurtain  (1894)  61  Fed.  808,  10  O.  G. 
A.  86. 

Assignments  of  errors  "in  excluding 
legal  and  proper  evidence  offered  by" 
plaintiff,  and  *in  admitting  illegal  and 
improper  evidence  offered  by"  defend- 
ant, are  insufficient  under  rule  11.  Na- 
tional Bank  of  Gommerce  v.  First  Nat 
Bank  (1894)  61  Fed.  809,  10  G.  G. 
A.  87. 

Alleged  errors  in  the  admission  and 
exclusion  of  evidence  will  not  be  con- 
sidered by  the  circuit  court  of  appeals 
unless  the  testimony  is  set  out  sub- 
stantially in  the  assignment  of  errors 
and  in  the  brief,  as  required  by  rules  U 
and  24  of  that  court    Haldane  v.  U.  S. 

(1895)  69  Fed.  819,  16  G.  G.  A.  447. 
An  assignment  of  errors  which  states 

merely  that  the  court  erred  in  admitting 
and  rejecting  testimony;  that  the  ver- 
dict is  contrary  to  law,  and  not  sup- 
ported by  the  evidence;  and  that  the 
court  erred  in  instructing  the  jury  to 
find  for  plaintiff,  and  in  rendering  judg- 
ment for  plaintiff— fails  to  comply  with 
rule  11.  Oswego  Township,  Labette 
Gounty,  v.  Travelers*  Ins.  Go.  (1895) 
70  Fed.  225,  17  G,  G.  A.  77,  affirming 
judgment  Travelers'  Ins.  Go.  v.  Oswego 
Tp.  (1893)  59  Fed.  58,  7  G.  G.  A.  669, 
and   (G.  G.  1893)   55  Fed.  361. 

The  circuit  courts  of  appeals  may  re- 
fuse to  notice  alleged  errors  respecting 
the  admission  of  testimony  or  exclu- 
sion of  questions,  when  the  testimony 
admitted  and  the  questions  excluded 
are  not  set  out  in  the  assignment  of 
errors,  as  rule  11  requires.  Schradsky 
V.  Stimson  (1896)  76  Fed.  730,  22  G. 
G.  A.  515. 

Assignments  of  error  as  to  the  ad- 
mission or  rejection  of  evidence  will  not 
be  considered  when  they  fail  to  set  out 
the  full  substance  of  the  evidence  ad- 
mitted or  rejected,  in*  disregard  of  the 
requirements  of  rule  11.  American 
Nat  Bank  v.  National  Wall-Paper  Co. 

(1896)  77  Fed.  85,  23  G.  G.  A.  33. 
Assignments  of  error  relating  to  the 

admission  of  evidence  will  not  be  con- 
sidered where  they  do  not  quote  the 
full  substance  of  the  evidence  admitted, 
and  the  brief  of  plaintiff  in  error  does 
not  point  out  the  pages  of  the  record 
containing  such  evidence  and  the  ex- 
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ceptions  to  its  admission.  Lincoln  Say. 
Bank    &    Safe    Deposit    Go.    v.    Allen 

(1897)  82  Fed.  148,  27  0.  Q.  A.  87. 
Where  various  errors  are  complained 

of,  presenting  a  single  proposition  of 
law  common  to  all  of  them,  they  need 
not  be  separately  stated  as  so  many 
distinct  propositions.  Where  plaintiff 
in  error  incorporates  the  errors  com- 
plained of  into  the  petition  for  appeal, 
and  the  petition  is  then  filed  with  the 
clerk,  the  assignment  of  errors  is  '^led 
with  his  petition,"  as  required  by  rule 
11.  Central  Trust  Co.  v.  Continental 
Trust  Co.  of  City  of  New  York  (1898) 
86  Fed,  517.  30  C.  C.  A.  235,  certiorari 
denied  (1898)  18  S.  Ct.  940,  171  U.  S. 
687. 

See  Harless  v.  U.  S.  (1809)  92  Fed. 
353,  34  C.  C.  A.  400,  affirming  judgment 

(1898)  45  S.  W.  133,  1  Ind.  T.  447, 
holding  that  the  court  will  not  consider 
itself  required,  even  in  a  criminal  case, 
to  notice  assignments  of  error,  where 
there  has  been  no  apparent  effort  to 
comply  with  its  reasonable  rules  for  the 
presentation  of  cases  for  review,  which 
have  been  in  force  since  the  court  was 
organized.  See  Missouri,  K.  &  T.  Ry. 
Co.  v.  Smith  (1907)  152  Fed.  608,  81 
C.  C.  A.  598,  10  Ann.  Cas.  939,  holdmg 
that,  where  rulings  and  instructions  ob- 
jected to,  with  exceptions  thereto,  were 
particularly  set  out  and  asserted  to  be 
erroneous  in  the  assignments  of  error 
contained  in  appellant's  brief,  as  re- 
quired by  Court  of  Appeals  Rule  10,  par. 
3,  and  at  the  time  the  motion  for  a  new 
trial  was  presented  and  ruled  on,  rule 
3,  declaring  that  exceptions  shown  in 
the  record  would  be  considered  on  ap- 
peal, irrespective  of  whether  the  ruling 
or  action  of  the  court  was  specifically 
set  out  in  the  motion  for  a  new  trial, 
if  it  was  properly  set  out  in  the  as- 
signments of  error,  appellant  was  en- 
titled to  a  consideration  of  such  rulings, 
notwithstanding  the  subsequent  amend- 
ment of  rule  3,  requiring  the  objections 
to  be  out  in  a  motion  for  a  new  trial. 

Under  rule  11  and  rule  24  an  assign- 
ment and  specification  of  errors  in  an 
equity  case  which,  in  effect,  only  charge 
that  the  decree  was  erroneous  in  being 
for  the  wrong  party,  and  suggest  none 
of  the  questions  of  fact  or  law  argued 
ia  the  brief,  will  be  disregarded,  and  the 
appeal  dismissed.  Sovereign  Camp  of 
the  Woodmen  of  the  World  v.  Jackson 
(1899)  97  Fed.  382,  38  C.  C.  A.  208. 

A  specification  that  the  court  erred 
in  admitting  any  testimony  under  the 
bill  merely  challenges  the  sufficiency  of 
the  facts  stated  in  the  bill  to  constitute 
a  cause  of  action,  and,  where  the  ulti- 
mate facts  pleaded  are  proved,  it  does 
not  reach  the  objection  that  there  was 
a  variance  between  the  evidential  facts 
charged  and  those  established  by  the 
evidence,  so  as  to  authorize  a  review  of 
each  question  on  appeal.  Burt  v.  C. 
Gotzian  &  Co.  (1900)  102  Fed.  937, 
43  C.  O.  A.  69,  writ  of  certiorari  denied 


(1900)  21  S.  Ct  916,  179  U.  S.  684,  45 
L.  Ed.  385. 

Where  an  assignment  of  errors,  on 
the  ground  of  misconduct  of  counsel 
in  his  argument  to  the  jury,  does  not 
contain  a  reference  to  the  record  show- 
ing an  exception  to  the  remark  when 
made,  and  the  ruling  of  the  court  there- 
on, as  required  by  a  rule  of  court,  it 
will  not  be  considered  on  appeal.  Baggs 
V.  Martin  (1901)  108  Fed.  33,  47  C,  C. 
A.  175. 

The  filing  of  an  assignment  of  errors 
before  the  issue  of  a  writ  of  error  is 
indispensable,  under  rule  11  and  the 
writ  will  be  dismissed  if  the  assignment 
is  not  filed  before  it  issues.  Frame  ▼. 
PorUand  Gold  Min.  Co.  (1901)  108  Fed. 
750,  47  C.  C.  A.  664. 

The  filing  of  an  assignment  of  errors 
before  the  allowance  of  an  appeal  is  in- 
dispensable, under  rule  11.  Webber  v. 
Mihills  (1903)  124  Fed.  64,  59  C.  C.  A. 
578. 

The  filing  of  an  assignment  of  errors 
at  or  before  the  time  of  an  allowance 
of  an  appeal  is  indispensable,  under 
rule  11.  Lockman  v.  Lang  (1904)  128 
Fed.  279,  62  C.  C.  A.  550;  Id.,  132 
Fed.  1,  65  C.  C.  A.  621;  Simpson  v. 
First  Nat  Bank  (1904)  129  Fed.  257, 
63  C.  C.  A.  371. 

The  rule  requiring  the  filing  of  an  as- 
signment of  errors  before  the  allowance 
of  an  appeal  is  for  the  purpose  of  giv- 
ing notice  to  opposing  counsel  and  to 
the  court  of  the  questions  of  law  to  be 
discussed.  Simpson  v.  First  Nat.  Bank 
(1904)  129  Fed.  257,  63  C.  C.  A.  371. 

An  allowance  of  an  appeal  on  con- 
dition that  petitioner  give  a  bond  is  not 
an  allowance  until  the  bond  is  filed 
and  accepted,  and  the  filing  of  an  as- 
signment of  errors  before  or  at  the 
time  of  acceptance  of  the  bond  is  a 
filing  within  the  time  prescribed  within 
rule  11.  Simpson  v.  First  Nat  Bank 
(1004)  129  Fed.  257,  63  C.  C.  A.  371; 
Lockman  v.  Lang  (1904)  132  Fed.  1, 
65  C.  C.  A.  621. 

Where  neither  the  assignment  of 
errors  nor  the  brief  of  counsel  on  ap- 
peal quotes  the  substance  of  testimony 
objected  to,  in  full,  as  required  by  rules 
11  and  24,  and  the  pages  of  the  record 
where  the  testimony  is  reported  are 
not  referred  to,  such  objections  will 
not  be  reviewed.  Balliet  v.  U.  S. 
(1904)  129  Fed.  689,  64  C.  C.  A.  201. 

The  practice  of  filing  a  large  number 
of  assignments  of  error  defeats  the 
purpose  of  the  rule  requiring  such  as- 
signments, and  is  not  approved.  Mich- 
igan Home  Colony  Co.  v.  Tabor  (1905) 
141  Fed.  332,  72  C.  C.  A.  480;  Chicago 
Great  Western  By.  Co.  v.  McDonough 
(1908)  161  Fed.  657,  88  C.  C.  A.  517. 

An  assignment  that  the  trial  court 
erred  after  refusal  of  plaintiff's  request 
for  a  peremptory  instruction  in  refus- 
ing to  charge  the  jury  at  plaintiff's  re- 
quest instructions  numbered  1  to  13,  in- 
clusive, is  fatally  defective  for  failure 
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to  comply  with  rule  11.  Empire  State 
Cattle  Co.  V.  Atchison,  T.  &  S.  F,  Ry. 
Co.  (1906)  147  Fed.  457,  77  C.  O.  A. 
601,  and  Minnesota  &,  D.  Cattle  Co.  ▼. 
Same  (1906)  147  Fed.  463,  77  C.  C.  A. 
607,  affirming  judgment  (C.  C.  1905) 
135  Fed.  135,  judgments  affirmed  Em- 
pire State  Cattle  Co.  ▼.  Same  (1908)  28 
S.  Ct.  607,  210  U.  S.  1,  52  L.  Ed.  931, 
15  Ann.  Cas.  70. 

An  assignment  that  the  court  erred 
in  not  reversing  a  conviction  on  ac- 
count of  misconduct  of  the  presiding 
judge  in  making  prejudicial  remarks, 
insinuations,  etc.,  with  reference  to  ac- 
cused, his  counsel,  etc.,  as  appeared 
from  the  record  of  the  proceedings  in 
the  district  court,  was  fatally  defective 
for  failure  to  point  out  in  the  record 
the  alleged  prejudicial  remarks,  rulings, 
etc  Miller  v.  Territory  of  Oklahoma 
(1906)  149  Fed.  330,  79  C.  C.  A.  268, 
9  Ann.  Cas.  389,  reversing  judgment 
(Okl.  1906)  85  P.  239. 

A  Circuit  Court  of  Appeals  may  dis- 
miss an  appeal  where  the  appellant 
fails  to  comply  with  rules  11  and  24  of 
the  court  respecting  assignments  of 
error.  Moline  Trust  &  Savings  Bank 
V.  Wylie  (1906)  149  Fed.  734,  79  C.  C. 
A.  440. 

Assignments  of  error  in  the  Circuit 
Court  of  Appeals  on  the  admission  of 
evidence  will  not  be  considered,  where 
made  in  violation  of  rule  11,  which  re- 
quires each  error  asserted  to  be  set 
out  separately,  and  that  the  full  sub- 
stance of  the  evidence  admitted  shall 
be  quoted,  and  where  there  is  also  a 
failure  to  refer  the  court  in  the  briefs 
to  th&  pages  of  the  record  relating  to 
such  evidence,  as  required  by  rule  24. 
Davidson  S.  S.  Co.  v.  U.  S.  (1905)  142 
Fed.  315,  73  C.  C.  A.  425,  judgment 
affirmed  (1907)  27  S.  Ct  480,  205  U. 
S.  187,  51  L.  Ed.  764. 

The  provision  of  rule  11  that  the 
court,  at  its  option,  may  notice  plain 
errors  not  assigned,  reserves  to  the 
court,  in  the  interest  of  justice,  the 
right,  resting  in  public  duty,  to  take 
cognizance  of  palpable  errors  on  the 
face  of  the  record  and  proceedings, 
especially  such  as  clearly  demonstrate 
that  the  suitor  has  no  cause  of  action. 
A.  Santaella  &  Co.  v.  Otto  F.  Lange 
Co.  (1907)  155  Fed.  719,  84  C.  O.  A. 
145. 

An  assignment  that  the  verdict  **i8 
not  justified  by  the  evidence  and  is  con- 
trary to  law"  is  too  general  to  raise  a 
question  for  consideration  of  the  appel- 
late court.  Chicago,  M.  &  St.  P.  Ry. 
Co.  V.  Anderson  (1909)  168  Fed.  901, 
94  C.  C.  A.  241. 

Under  rule  11  an  assignment  of  error 
to  the  admission  of  evidence  contained 
in  a  writing  that  had  been  marked  by 
letter  or  number  at  the  trial  as  an  ex- 
hibit which  specifies  the  writing  by  let- 
ter or  number  only,  and  gives  no  in- 
formation as  to  its  substance,  is  insuf- 
ficient. Northwestern  Steam  Boiler  & 
Mfg.   Co.  V.  Great  liakea  Engineering 
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Works  (1910)  181  Fed.  38,  104  C.  C. 
A.  62. 

Where,  at.  the  dose  of  all  the  evi- 
dence, a  motion  to  direct  the  verdict  for 
defendant  for  insufficiency  of  evidence 
is  denied,  an  assignment  of  the  denial 
as  error  is  sufficient  to  invoke  the  re- 
view of  such  ruling,  without  a  state- 
ment of  the  reasons  why  it  is  errone- 
ous. Chicago,  M.  &  St  P.  Ry.  Co.  ▼. 
Bennett  (1910)  181  Fed.  799,  104  C.  a 
A.  309. 

An  assignment  of  error,  that  the 
court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  is  too  indefinite 
to  be  considered  on  appeal.  Western 
Union  Telegraph  Co.  v.  Winland  (1910) 
182  Fed.  493,  104  C.  C.  A.  439. 

Assignments  of  error  in  a  criminal 
case,  relating  to  the  admission  of  evi- 
dence stated  to  be  shown  on  certain 
pages  of  the  record,  where  such  evi- 
dence is  not  found,  and  where  it  is 
not  more  specifically  pointed  out  in  the 
brief,  are  insufficient  to  require  the  ap- 
pellate court  to  review  the  alleged  er- 
rors. Hodge  V.  U.  S.  (1911)  191  Fed. 
165,  111  C.  C.  A.  643. 

Assignments  that  the  court  erred  in 
sustaining  the  judgment  of  the  United 
States  Court  for  the  Central  District 
of  the  Indian  Territory  and  in  entering 
judgment  in  favor  of  plaintiffs  held  in- 
sufficient. Choctaw,  O.  &  G.  R.  Co.  v. 
Jackson  (1911)  192  Fed.  792,  114  C. 
C.  A.  12,  affirming  judgment  (C.  C. 
1910)  182  Fed.  342. 

An  assignment  that  the  court  erred 
in  rendering  a  judgment  for  plaintiff 
without  the  addition  of  the  words  "on 
the  facts  found"  Beld  insufficient  to  pre- 
sent anything  for  review.  Felker  ▼. 
First  Nat  Bank  of  Cincinnati,  Ohio 
(1912)  196  Fed.  200,  116  C.  C.  A.  32, 
affirming  judgment  First  Nat.  Bank  of 
Cincinnati  v.  Felker  (0.  C.  1911)  185 
Fed.  678. 

Under  rule  11  a  plain  error,  though 
not  assigned  on  an  appeal  in  equity, 
may  be,  and  ought  to  be,  considered 
where  the  failure  to  consider  it  would 
result  in  great  injustice.  Central  Im- 
provement Co.  V.  Cambria  Steel  Co. 
(1912)  201  Fed.  811,  120  C.  C.  A.  121, 
and  cases  cited. 

Comp.  Laws  Utah  1907,  §  2566,  as 
amended  by  Laws  1909,  c.  63,  provides 
for  the  assessment  of  mining  property 
by  the  state  board  of  equalization,  and 
that  any  mine  owner  dissatisfied  with 
the  assessment  may  apply  to  the  board 
of  its  correction  between  certain  dates. 
Sections  2684-2686  provides  generally 
that  any  property  owner  may  pay  a  tax 
under  protest,  and  in  an  action  against 
the  officer  to  whom  it  is  paid  may  re- 
cover any  part  which  is  adjudged  ille- 
gal. Held,  that  the  refusal  of  a  dis- 
trict court  to  charge  a  jury  that  a  cor- 
poration mine  owner  was  precluded 
from  maintaining  an  action  under  such 
statute  because  of  its  failure  to  apply 
to  the  board  of  equalization  for  a  cor- 
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rection  of  its  asBessment  between  the 
dates  specified  in  the  statute  was  not 
a  "plain  error,"  which  the  circuit  court 
of  appeals  could  consider  under  rule  11 
of  the  court,  in  the  absence  of  an  as*  • 
■ignment  of  error  covering  the  ques- 
tion, and  especially  where  it  was  shown 
that  plaintiff's  officers  had  appeared  be- 
fore the  board  several  times  prior  to 
the  time  fixed  for  such  formal  applica- 
tion and  discussed  with  it  the  questions 
at  issue  between  them.  Bassett  t. 
Utah  Copper  Co.  (1914)  219  Fed.  811, 
135  C.  C.  A.  481. 

•The  intent  of  rules  11  and  23  is  vio- 
lated where  there  are  91  assignments 
of  error  on  the  writ  of  error  and  11  on 
the  appeal,  and  the  briefs  contain,  re- 
spectively, 74  and  8  specifications  of 
error;  the  numbers  of  the  assignments 
and  the  specifications  being  different  in 
almost  every  instance,  and  some  of  the 
specifications  being  made  up  of  parts 
of  widely  separated  assignments.  Bad- 
ders  Clothing  Co.  v.  Burnham-Munger- 
Root  Dry  Goods  Co.  (1915)  228  Fed. 
470,  143  C.  C.  A.  52. 

II.  Ninth  circuit.  — An  assignment 
that  the  judgment  from  the  facts  ought 
to  have  ieen  for  the  appellant  is  in- 
sufficient. An  assignment  of  error, 
stating  that  there  is  error,  in  that  the 
court,  on  the  whole  evidence,  should 
have  rendered  a  decree  for  complainant, 
is  too  general,  and  cannot  be  aided  by 
specifications  in  the  brief.  Doe  v. 
Waterloo  Min.  Co.  (1895)  70  Fed.  455, 
17  C.  C.  A.  190,  affirming  decree  (C.  C. 
1893)  55  Fed.  11. 

Under  rule  11,  on  appeal  from  a  de- 
cision of  the  district  court  in  bank- 
ruptcy, the  judgment  will  be  affirmed 
when  the  record  contains  no  assign- 
ment of  errors  except  a  document,  filed 
in  the  court  below  three  months  after 
the  judgment,  purporting  to  be  a 
"specification  and  assignment  of  er- 
rors," but  which  formed  no  part  of  the 
grounds  on  which  the  court  acted  in 
allowing  the  appeal,  and  was  never  un- 
der its  consideration.  Lloyd  v.  Chap- 
man (1899)  93  Fed.  599,  35  C.  C.  A. 
474. 

To  entitle  an  appellant  to  an  exam- 
faiation  by  the  circuit  court  of  appeals 
of  any  question,  he  must  file  assign- 
ments of  error  presenting  such  ques- 
tion before  the  appeal  is  taken,  as  re- 
quired by  the  rules.  Savings  &  Loan 
Soc.  V.  Davidson  (1899)  97  Fed.  696, 
38  C.  C.  A.  365,  affirming  decree  San- 
ford  V.  Savings  &  Loan  Soc.  (C.  C. 
1893)   80  Fed.  54. 

Where,  on  appeal  from  a  final  order 
of  the  district  court  granting  a  dis- 
charge to  a  bankrupt,  no  assignment 
of  errors  is  filed  in  such  court,  as  re- 
quired by  rule  11  of  the  circuit  courts 
of  appeal,  the  judgment  of  the  district 
court  will  be  affirmed.  In  re  Dunning 
(1899)  94  Fed.  709,  36  C.  C.  A.  437. 

Where  a  writ  of  error  is  issued  and 
filed  before  the  assignments  of  error 
are  filed,  in  violation  of  rule  11  of  the 


circuit  court  of  appeals,  and  at  the 
time  of  filing  the  latter,  and  before  the 
time  for  suing  out  a  writ  of  error  has 
expired,  plaintiff  in  error  applies  to  the 
court  for  leave  to  withdraw  the  writ 
and  correct  the  proceeding  by  present- 
ing a  new  petition,  writ,  and  bond,  and 
such  application  is  opposed  by  the  de- 
fendant in  error,  his  motion  thereafter 
made  to  dismiss  the  writ  because  of 
such  irregularity  should  be  denied. 
Alaska  United  Gold  Min.  Co.  v.  Muset 
(1902)  114  Fed.  66,  52  C.  C.  A.  14. 

Where  an  assignment  of  errors  found 
in  the  record  on  appeal  recites  that  the 
appellant  "presents  this  assignment  of 
errors,  together  with  his  petition  for 
appeal,"  and  the  petition  for  appeal, 
which  was  allowed  and  filed  by  the 
derk,  also  refers  to  the  assignment  of 
errors  as  presented  and  filed  therewith, 
it  will  be  presumed  that  such  assign- 
ment was  presented  to  the  court  and 
lodged  with  the  clerk,  and  the -appeal 
will  not  be  dismissed  because  it  does 
not  bear  the  clerk's  file  mark.  Moore 
V.  Moore  (1903)  121  Fed.  737,  58  C. 
C.  A.  19. 

It  is  an  absolute  necessity  that  plain- 
tiffs in  error  should  comply  with  the 
terms  of  rules  11  and  24,  in  relation  to 
assignments  of  error  and  briefs,  re- 
quiring them  to  particularly  point  out 
the  alleged  error  and  to  refer  the  court 
to  the  page  of  the  transcript  where  the 
alleged  erroneous  ruling  of  the  trial 
court  is  to  be  found,  to  the  end  that  the 
court  may  understand  the  question  pre- 
sented without  going  beyond  the  assign- 
ment itself,  and  that  the  party  objecting 
may  be  confined  to  the  objection  taken 
at  the  time,  which  must  have  been 
stated  specifically.  Walton  v.  Wild 
Goose  Mining  &  Trading  Co.  (1903) 
123  Fed.  209,  60  C.  C.  A.  155,  writ  of 
certiorari  denied  (1904)  24  S.  Ct  856, 
194  U.  S.  631,  48  L.  Bd.  1158. 

Rule  11,  which  requires  a  plaintiff  in 
error  or  appellant  to  file  with  the  court 
below  his  petition  and  assignment  of  er- 
rors, and  provides  that  no  writ  of  error 
or  appeal  shall  be  allowed  until  such  as- 
signment of  errors  shall  have  been  filed, 
is  sufficiently  complied  with  when  the 
order  allowing  an  appeal  and  the  peti- 
tion and  assignment  of  errors  are  filed 
in  the  court  below  at  the  same  time,  the 
order  of  allowance  being  considered  as 
taking  effect  on  that  date.  Copper 
River  Min.  Co.  v.  McClellan  (1905)  138 
Fed.  333,  70  C.  C.  A.  623,  writ  of 
certiorari  denied  (1906)  26  S.  Ct.  753, 
200  U.  S.  616,  50  L.  Ed.  622. 

An  assignment  of  "error  in  law  oc- 
curring at  the  trial  and  excepted  to  by 
defendant"  held  too  general.  Elalen  ▼. 
U.  S.  (1912)  196  Fed.  888,  116  C.  0. 
A.  450. 

An  assignment  that  the  court  erred 
in  overruling  defendant's  demurrer  to 
the  second  amended  complaint  suf- 
ficiently pointed  out  the  error  complain- 
ed of.    Bfitsui  v.  St  Paul  Fire  &  Ma- 
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fine  Ins.  Co.  (1918)  202  Fed.  26,  120 
0.  O.  A.  280. 

12.  Statutory  provisions^— See  R.  S. 
§  097,  post,  i  1653,  and  notes  therean- 
der. 

(B)  Bail  and  custody  of  prisoners 

13.  Second  clrouft^— Under  rule  33  a 
prisoner  indicted  in  one  district  and  ap- 
prehended in  another  is  not  entitled  as 
a  matter  of  right  to  be  admitted  to 
bail.  A  prisoner  indicted  for  crime  in 
one  district  and  apprehended  in  anoth- 
er, who  after  a  full  hearing  before  a 
commissioner  has  been  ordered  return- 
ed for  trial,  and  whose  application  for 
discharge  on  habeas  corpus  has  been 
denied,  is  not  entitled  as  a  matter  of 
right  to  a  stay  pending  an  appeal,  and 
unless  probable  cause  for  an  appeal  is 
shown.  Ex  parte  Green  (D.  C.  1908) 
165  Fed.  557. 

A  judge  of  a  circuit  or  district  court 
who  has  discharged  a  writ  of  habeas 
corpus  is  not  given  power  to  admit  the 
prisoner  to  bail  pending  an  app.eal  from 
his  judgment  by  paragraph  .2  of  rule 
33.  Ex  parte  Ronchi  (D.  O.  1908)  165 
Fed.  558. 

14.  Sixth  clrcuit^-As  to  right  under 
rule  38  to  admit  to  bail  after  conviction, 
see  McKnight  v.  U.  S.  (1902)  113  Fed. 
451,  51  C.  C.  A.  285. 

15.  Admission  to  bail.— See  R.  S.  Si 
1014,  1015,  1016,  1017,  post,  §§  1674, 
1679-1681,  and  notes  thereunder. 

(C)  Bill  of  exceptions 

16.  First  olrcuit.— Under  rule  10,  ex- 
ceptions to  the  refusal  to  instruct,  taken 
in  the  general  words,  "except  in  so  far 
as  the  same  have  been  given,"  are  or- 
dinarily insufficient;  but  plain  errors  in 
such  refusal  may  be  considered  by  the 
appellate  court,  where  the  record  clear- 
ly shows  that  the  trial  court  was  not 
misled  by  the  irregular  exceptions. 
National  Cash  Register  Co.  v.  Leland 
(1899)  94  Fed.  502,  37  C.  C.  A.  372. 

17.  Third  circuit.— Assignments  of  er- 
ror based  on  exceptions  to  the  charge 
of  the  court  or  to  refused  requests, 
unless  taken  in  writing  immediately  on 
the  conclusion  of  the  charge  and  be- 
fore the  jury  retired,  as  required  by 
rqle  10,  will  not  be  considered.    Barnes 

6  Tucker  Coal  Co.   v.  Vozar    (1915) 
227  Fed.  25,  141  C.  C.  A.  579. 

18.  Fourth  circuit.— Under  rules  10, 
11,  and  24  of  the  circuit  court  of  ap- 
peals for  the  fourth  circuit,  that  court 
will  not  consider  a  bill  of  exceptions  to 
instructions  given  or  refused,  unless  it 
contains  the  evidence  on  which  the 
question  of  law  raised  by  the  instruc- 
tions arose.  It  is  not  enough  that  the 
testimony  be  found  in  another  part  of 
the  record.  Southwestern  Virginia 
Imp.  Co.  V.  Frari  (1893)  58  Fed.  171, 

7  C.  C.  A.  149. 

Under  circuit  court  of  appeals  rule  10, 
§  2,  requiring  bills  of  exception  to  re- 
cite the  evidence  in  narrative  form,  a 
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bill  setting  out  unnecessarily  a  copy  of 
the  stenographer's  transcript  is  im- 
proper. Wheeling  Terminal  Ry.  Co.  y. 
Russell  (1913)  209  Fed.  795, 126  a  0. 
A.  519. 

19.  Fifth  ciroultw— To  enable  the  cir- 
cuit court  of  appeals  to  review  a  rul- 
ing rejecting  evidence,  the  substance, 
at  least,  of  the  evidence  excluded,  must 
be  incorporated  in  the  bill  of  excep- 
tions, as  is  expressly  required  by  rule 
11  of  the  court  for  the  fifth  circuit 
Laflin  v.  Shackleford  (1899)  98  Fed. 
372,  39  C.  C.  A.  102. 

20.  Sixth  circuit.— Procedure  under 
rule  10  relating  to  the  form  of  bills  of 
exceptions,  considered.  Pittsburgh,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Glinn  (1913)  208 
Fed.  989,  126  C.  C.  A.  77. 

In  an  action  for  injuries  to  a  person 
struck  by  an  automobile,  the  court 
charged  that  under  a  statute  the  driver 
was  negligent  if  the  automobile  was 
running  more  than  eight  miles  an  hour. 
Defendant  excepted  to  "that  portion  of 
the  court's  charge  in  which  he  stated 
that  a  violation  of  the  state  law  is  neg- 
ligence per  se,  without  calling  attention 
to  the  fact  that  such  negligence  con- 
tributed to  the  accident  or  was  the 
proximate  cause  thereof."  Rule  10  of 
the  sixth  circuit  requires  exceptions  to 
the  charge  to  state  distinctly  the  sev- 
eral matters  of  law  to  which  exception 
is  taken.  Held,  that  an  alleged  error 
in  the  instruction,  as  charging  that  the 
violation  of  the  statute  was  negligence 
per  se,  instead  of  merely  evidence  of 
negligence,  was  not  reviewable,  as  the 
natural  interpretation  of  the  exception 
would  be  that  it  was  intended  to  call 
attention  to  a  supposed  lack  of  instruc- 
tion that  the  negligence,  to  be  action- 
able, must  be  the  proximate  cause  of 
the  accident  Denison  v.  McNorton 
(1916)  228  Fed.  401,  142  O.  C.  A.  631. 

2i.  Seventh  circuit.^When  an  in- 
struction is  claimed  to  carry  an  impli- 
cation beyond  what  is  expressed,  the 
exception  thereto,  under  the  rules  of 
the  circuit  court  of  appeals,  should 
state  the  particular  meaning  or  impli- 
cation objected  to,  and  the  specifica- 
tion of  error  must  also  set  out  the  lan- 
guage of  the  instruction.  When  an 
instruction  is  claimed  to  carry  an  im- 
plication beyond  what  is  expressed,  the 
specification  of  error  must  set  out  the 
language  of  the  instruction.  Stewart  v. 
Morris  (1899)  96  Fed.  703,  37  C.  O. 
A.  562. 

Where  the  only  instruction  given  was 
the  direction  of  a  verdict  for  defend- 
ant, the  other  portion  of  the  charge  be- 
ing simply  explanatory,  a  general  ex- 
ception to  the  charge  was  sufficient 
Leslie  v.  Standard  Sewing  Mach.  Oo. 
(1900)  98  Fed.  827,  39  C.  C.  A.  314. 

Rules  10  and  11  are  for  the  purpose 
of  preventing  the  presentation  for  re- 
view of  any  question  which  has  not 
been  considered  by  the  trial  court;  and, 
while  the  court  will  not  needlessly  em- 
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barrass  the  practice  by  requiring  an 
ovemice  obserrance  of  them,  they  must 
be  observed  to  the  extent  necessary  to 
accomplish  that  purpose,  and  only  such 
objections  to  a  charge  will  be  consider- 
ed as  were  sufficiently  disclosed  by  the 
exceptions  taken  to  bring  them  to  the 
attention  of  the  trial  court  Columbus 
Const  Co.  V.  Crane  Co.  (1900)  98 
Fed.  946,  40  C.  O.  A.  35. 

Rule  10  is  intended  to  require  that 
each  particular  proposition  of  law  ex- 
cepted to  shall  be  stated,  together  with 
so  much  of  the  charge  as  is  supposed  to 
embody  the  proposition  deemed  erro- 
neous, and  such  construction  is  in  har- 
mony with  that  given  the  similar  rule 
of  the  supreme  court  The  rule  does 
not  require  the  different  grounds  of  ob- 
jection to  be  enumerated  in  the  excep- 
tions. Columbus  Const.  Co.  v.  Crane 
Co.  (1900)  101  Fed.  55,  41  C.  C.  A. 
189,  denying  rehearing  (1900)  98  Fed. 
946,  40  C.  C.  A.  35. 

Rule  11,  requiring  the  assignment  of 
errors  to  form  a  part  of  the  transcript 
of  the  record  and  to  be  printed  with  it, 
is  not  inconsistent  with  clause  3  of  rule 
10,  providing  that  no  document  shall  be 
copied  more  than  once  in  a  bill  of  ex- 
ceptions or  transcript,  for,  if  a  full 
copy  of  a  writing  is  set  out  in  the  as- 
signments of  error,  it  will  be  the 
clerk's  duty  to  cause  it  to  so  appear, 
and  to  make  the  proper  references 
thereto  from  other  parts  of  the  record. 
Adams  v.  Shirk  (1901)  105  Fed.  659, 
44  C.  C.  A.  653. 

22.  Eighth  circult^-TTnder  rule  10  of 
the  circuit  court  of  appeals,  which  re- 
quires a  party  excepting  to  a  charge  to 
the  jury  "to  state  distinctly  the  several 
matters  of  law  in  such  charge  to  which 
he  excepts,"  and  provides  that  those 
matters  only  "shall  be  inserted  in  the 
bill  of  exceptions  and  allowed,"  an  ex- 
ception to  "the  whole  of  said  instruc- 
tion, and  to  each  and  every  part  there- 
of," cannot  be  sustained,  if  any  of  the 
propositions  of  law  contained  in  such 
charge  are  sound.  Price  v.  Pankhurst 
(1892)  53  Fed.  312,  3  C.  O.  A.  551, 
certiorari  denied  (1893)  13  S.  Ct  1050, 
149  U.  S.  783,  37  L.  Ed.  965. 

23.  Ninth  circuits— A  general  excep- 
tion to  the  charge  given  by  the  court 
to  the  jury,  which  does  not  conform  to 
rule  10  of  the  circuit  court  of  appeals, 
cannot  be  considered  on  appeal,  if  any 
part  of  the  charge  states  the  law  cor- 
rectly. U.  S.  V.  Rossi  (1904)  133  Fed. 
380,  66  C.  C.  A.  442. 

24.  Statutory  provisions.— See  R.  S. 
953,  post,  §  1590,  and  notes  thereunder. 

(D)  Briefs  and  oral  arffumenis 

25.  First  circuitw— Under  rule  24,  par. 
3,  the  brief  of  an  excepting  party  must 
not  only  set  out  or  indicate  the  spe- 
cific ruling  for  which  he  contends,  and 
the  specific  portion  of  the  charge  to 


which  he  excepts,  but  must  also  make 
proper  references  to  the  pages  of  the 
record  containing  the  evidence  on  which 
the  requests  were  based,  or  the  evi- 
dence establishing  that  the  charge  ob- 
jected to  was  erroneous.  The  court 
may,  however,  notice  plain  errors, 
though  the  exceptions  fail  to  comply 
with  the  above  requirement  National 
Cash  Register  Co.  v.  Leland  (1899) 
94  Fed,  502,  37  C.  C.  A.  372. 

Assignments  of  error,  stated  in  gen- 
eral terms,  and  discussed  in  the  brief 
of  plaintiff  in  error  in  such  general 
language  as  to  cast  on  the  court  the 
burden  of  searching  the  record  to  as- 
certain the  precise  propositions  of  law 
relied  on  and  the  facts  rendering  them 
applicable,  will,  ordinarily,  not  be  con- 
sidered. Betts  V.  U.  S.  (1904)  132 
Fed.  228,  65  C.  C.  A.  452. 

Where  an  appellant  fails  to  file  a 
brief,  as  required  by  the  rules  of  the 
Circuit  Court  of  Appeals,  the  appellee 
is  entitled  to  have  the  appeal  dismissed 
or  the  judgment  affirmed,  unless  the 
court  of  its  own  motion  determines  to 
consider  the  case  on  the  merits,  which 
it  will  not  do  unless  the  assignment  of 
errors  clearly  presents  the  questions  in 
issue  without  the  necessity  of  going 
through  the  record,  as  to  ascertain  the 
issues  would,  in  this  case,  require  the 
court  to  go  through  the  record,  it  was 
ordered  that  the  appellant  must  file  a 
brief  under  penalty  of  the  appeal  being 
dismissed,  with  costs.  Fitch  v.  Rich- 
ardson (1906)  147  Fed.  106,  77  C.  O. 
A.  422;  Id.,  147  Fed.  197,  77  C.  O. 
A.  423. 

26.  Third  circuits— A  party,  by  adopt- 
ing and  making  part  of  its  brief  on  ap- 
peal the  statement  of  the  court,  in  its 
opinion  refusing  new  trial,  wherein  it 
was  alleged  that  the  evidence  showed 
the  woodwork  could  be  put  in  condi- 
tion for  $500,  admits  there  was  evi- 
dence of  defects.  Pitcairn  v.  Philip 
Hiss  Co.  (1902)  113  Fed.  492,  51  C. 
C.  A.  323. 

Under  the  express  provisions  of  rule 
24  of  the  third  circuit,  the  brief  of 
plaintiff  in  error  should  contain  a 
statement  of  the  questions  involved  in 
the  briefest  and  most  general  terms, 
without  names,  dates,  amounts,  or  par- 
ticulars of  any  kind  whatever.  The 
statement  pursuant  to  such  rule  in  this 
case  commended.  American  Car  & 
Foundry  Co.  v.  Matzok  (1915)  228 
Fed.  179,  142  C.  C.  A.  535. 

27.  Fourth  circuit.— Where  the  case 
is  docketed  and  the  record  filed  before 
the  return  day  as  prescribed  by  rule 
16,  the  appeal  will  not  be  dismissed, 
although  the  appellant  so  long  delayed 
the  filing  of  the  record  that  it  was  im- 
possible for  him  to  file  and  furnish  to 
the  opposite  parties  the  printed  copies 
of  the  record  and  of  his  brief  within 
the  times  prescribed  by  rules  23  and 
24.    Jones  v.  Mann  (1896)  72  Fed.  85, 
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18  G.  G.  A.  442,  decree  affirmed  (ISOG) 
74  Fed.  672,  20  C.  G.  A.  660. 

28.  Fifth  circuit^-Where  one  suing 
out  a  crosB  appeal  on  the  hearing  of 
the  first  appeal  does  not  ask  for  a  post- 
penement,  or  show  diligence,  so  that 
it  can  be  heard  with  the  other  appeal, 
as  one  case,  as  provided  by  rule  25, 
it  will  be  dismissed.  It.  Buck!  &  Son 
Lumber  Go.  y.  Atlantic  Lumber  Go. 
(1899)  93  Fed.  765,  35  C.  G.  A.  590. 

29.  Sixth  circuits-Refusal  of  special 
charges  will  not  be  considered  when 
the  contents  thereof  are  not  set  out  in 
the  assignment  of  error  or  in .  the 
briefs.  Gass  Gounty  v.  Gibson  (1901) 
107  Fed.  363,  46  G.  G.  A.  341. 

A  circuit  court  of  appeals  will  not 
suspend  the  rule  requiring  printed 
briefs  in  favor  of  an  appellant  prose- 
cuting the  appeal  in  forma  pauperis. 
Reed  v.  Pennsylvania  Go.  (1901)  111 
Fed.  714,  49  C.  G.  A.  572. 

The  circuit  court  of  appeals  will  not, 
unless  in  exceptional  cases,  consider  an 
assignment  of  errors  in  plain  disregard 
of  rule  11,  which  requires  that  it  "shall 
set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be 
urged,"  and  when,  in  addition,  the  ap- 
pellant's brief  fails  to  comply  with  rule 
24,  requiring  a  reference  to  the  pages 
of  the  record  relied  on  to  support  each 
point  Mitchell  Transp.  Go.  v.  Green 
(1903)  120  Fed.  49,  56  G.  G.  A.  455. 

There  is  no  authority  under  the  rules 
or  practice  of  the  Gircuit  Gourt  of  Ap-» 
peals  for  filing  additional  briefs  at  or 
after  the  hearing  without  special  leave 
of  court  Detroit  United  Ry.  v.  Nich- 
ols (1908)  165  Fed.  289,  91  G.  C.  A. 
257. 

Where  assignments  of  error  did  not 
comply  with  circuit  court  of  appeals 
rule  11,  and  appellant's  brief  did  not 
refer  to  the  pages  of  the  record  where 
the  action  complained  of  was  to  be 
found  as  required  by  rule  20,  subd.  2, 
and  did  not  discuss  the  assignments, 
they  would  not  be  considered.  H.  E. 
Winterton  Gum  Go.  v.  Autosales  Gum 
&  Ghocolate  Go.  (1914)  211  Fed.  612, 
128  G.  G.  A.  212. 

Objections  not  urged  in  the  brief  will 
be  considered  waived,  unless  the  rec- 
ord clearly  shows  that  there  was  error 
materially  affecting  the  result  Gity  of 
Ironton  v.  Harrison  Gonst  Go.  (1914) 
212  Fed.  353.  129  G.  G.  A.  29. 

30.  Seventh  circuits^>n  a  motion  to 
dismiss,  argued  a  little  over  a  month 
after  the  appeal  was  perfected,  held, 
that  it  was  no  ground  of  dismissal  in 
the  Seventh  circuit  that  the  record  had 
not  yet  been  printed,  or  any  briefs 
filed;     there   being   no   allegation    that 

\  appellant  had  failed  to  give  the  requir- 
ed undertaking  for  costs,  or  to  pay  the 
clerk  the  estimated  cost  and  fees  for 
printing  the  record,  or  to  file  a  print- 
ed brief  within  20  days  after  delivery 
by  the  clerk  of  the  printed  record. 
Rules  14,  23,  24.     Farmers'  Loan  & 
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Trust  Go.  v.  Ghicago  &  N.  P.  R.  Co. 

(1896)  73  Fed.  314,  19  G.  G.  A.  477, 
overruling  motion  to  dismiss  appeal  (G. 
G.  1895)  68  Fed.  412,  appeal  dismissed 

(1897)  84  Fed.  1017,  28  G.  G.  A.  681. 
Under  rule  24  specifications  that  "the 

court  erred  in  directing  a  decree  for  the 
complainants  without  considering  and 
providing  for  the  just  and  equitable 
claim  of  the  defendant,"  and  ''the  court 
erred  in  disregarding  the  equities  of  the 
controversy,"  are  insufficient.  McFar- 
lane  v.  Golling  (1896)  76  Fed.  23,  22  a 
G.  A.23. 

The  intention  of  rule  24  is  that  the 
brief  of  the  plaintiff  in  error  or  appel- 
lant shall  contain,  in  the  order  stated, 
(1)  a  statement  of  the  case,  (2)  a 
specification  of  errors  relied  upon,  and 
(3)  a  brief  of  the  argument;  and  each 
of  these  should  be  under  an  appropri- 
ate heading,  in  enlarged  type.  City  of 
Milwaukee,  Wis.,  v.  Shailer  &  Schnig- 
lau  Go.  (1899)  91  Fed.  858,  34  C.  0. 
A.  112,  affirming  judgment  (1898)  84 
Fed.  106.  28  G.  O.  A.  286. 

Where  an  assignment  of  error,  on 
dismissal  of  a  bill  to  restrain  infringe- 
ment of  a  trade-mark,  alleges  unfair 
use  of  the  words  'Tasific"  and  "Fac- 
tory," it  is  a  violation  of  rules  11  and 
24.  Albany  Perforated  Wrapping  Pa- 
per Go.  V.  John  Hoberg  Co.  (1901)  109 
Fed.  589,  48  0.  G.  A,  559. 

Where  the  brief  of  plaintiff  in  error 
refers  to  several  Grpecifications  of  er- 
ror as  a  whole,  and  not  separately,  aa 
required  by  the  rule  of  the  court,  the 
court  is  not  required  to  examine  such 
rulings.  New  York  Dry  Goods  Store  v. 
Pabst  Brewing  Co.  (1902)  112  Fed. 
381,  50  G.  O.  A.  295. 

31.  Eighth  circuit.— The  rule  as  to 
specifications  of  error  and  statement 
of  issues  to  be  discussed  in  the  briefs 
will  be  enforced.  City  of  Lincoln  v. 
Sun  Vapor  Street  Light  Go.  of  Canton 
(1894)  59  Fed.  756,  8  G.  G.  A.  253. 

Alleged  errors  in  the  admission  and 
exclusion  of  evidence  will  not  be  con- 
sidered by  the  circuit  court  of  appeals 
unless  the  testimony  is  set  out  sub- 
stantially in  the  assignment  of  errors 
and  in  the  brief,  as  required  by  rules 
11  and  24.  An  assignment  of  error 
based  on  the  refusal  of  an  instruction, 
which  does  not  set  out  the  instruction, 
and  assign  error  for  the  refusal  of  the 
same,  as  required  by  rule  24,  will  not 
be  considered.  Haldane  v.  U.  a  (1895) 
69  Fed.  819,  16  G.  G.  A,  447. 

Rule  24  of  the  circuit  court  of  ap- 
peals requires  the  brief  of  plaintiff  in 
error  to  refer  to  the  pages  of  the  rec- 
ord upon  which  rejected  testimony,  and 
the  rulings  of  the  court  upon  it,  may 
be  found.  Sipes  v.  Seymour  (1896)  76 
Fed.  116,  22  G.  G.  A.  90. 

Under  rule  24,  if  counsel  for  plaintiff 
in  error  considers  the  errors  he  as- 
signs too  trivial  to  warrant  him  in  find- 
ing and  citing  the  pages  of  the  record 
which  present  them,  the  court  will  not 
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search    for    them.      Hoge    y.    Magnes 

(1898)  85  Fed.  355,  29  G.  G.  A.  564. 
Under  rule  11  of  the  circuit  court  of 

appeals  for  the  eighth  circuit,  requir- 
ing assignments  of  error  to  ''set  out 
separately  and  particularly  each  error 
asserted  and  intended  to  be  urged," 
and  rule  24,  requiring  the  brief  of  the 
plaintiff  in  error  or  appellant  to  con- 
tain a  specification  of  errors  relied  up- 
on, which,  in  cases  brought  up  by  ap- 
peal, shall  state  "as  particularly  as 
may  be  in  what  the  decree  is  alleged  to 
be  erroneous,"  an  assignment  and  spec- 
ification of  errors  in  equity  case  which, 
in  effect,  only  charge  that  the  -decree 
was  erroneous  in  being  for  the  wrong 
party,  and  suggest  none  of  the  ques- 
tions of  fact  or  law  argued  in  the 
brief,  will  be  disregarded,  and  the  ap- 
peal dismissed.  Soyereign  Gamp  of  the 
Woodmen    of    the    World    v.    Jackson 

(1899)  97  Fed.  382,  38  O.  G.  A.  208. 
A    question    not    mentioned    in    the 

specification  of  errors  in  the  original 
brief  of  a  plaintiff  in  error,  as  required 
by  the  rules,  and  which  was  not  pre- 
sented to  the  trial  court,  will  not  be 
considered  by  the  circuit  court  of  ap- 
peals, which  in  an  action  at  law  is  a 
court  for  the  correction  of  errors  only. 
Railway  Officials'  &  Employes*  Ace. 
Ass'n  V.  Wilson  (1900)  100  Fed.  368, 
40  C.  O.  A.  411. 

Under  rule  24  of  the  circuit  court  of 
appeals,  errors  assigned,  but  not  set 
out  and  relied  upon  in  argument,  will 
be  disregarded  by  the  court.  Repauno 
Ghemical  Co.  v.  Victor  Hardware  (3o. 

(1900)  101  Fed.  948,  42  G.  C.  A.  106. 
An    appeal    wherein    the    appellant's 

brief  contains  no  specification  of  the 
errors  relied  on  will  not  be  considered, 
but  the  order  or  judgment  appealed 
from  will  be  affirmed.  Western  Assur. 
Co.  of  Toronto  v.  Polk  (1900)  104  Fed. 
649,  44  C.  C.  A.  104. 

While  the  circuit  court  of  appeals 
may  waive  a  noncompliance  with  its 
rule  requiring  a  plaintiff  in  error  to  set 
out  the  exceptions  relied  upon  in  his 
brief  in  a  criminal  case,  as  to  matters 
going  to  the  foundation  of  the  prosecu- 
tion, it  will  not  do  so  as  to  exceptions 
to  the  admission  of  evidence  which  are 
technical,  and  do  not  go  to  the  merits 
of  the  case.  Tubbs  v.  U.  S.  (1900)  105 
Fed.  59,  44  C.  C.  A.  357. 

Where  an  assignment  of  error,  on 
dismissal  of  a  bill  to  restrain  infringe- 
ment of  a  trade-mark,  alleges  unfair 
use  of  the  words  "Pacific"  and  "Fac- 
tory," it  is  a  violation  of  rules  of  court 
11  and  24,  providing  that  an  assign- 
ment of  errors  should  specify  separate- 
ly each  error  asserted.  Albany  Per- 
forated Wrapping-Paper  Co.  v.  John 
Hoberg  Co.  (1901)  109  Fed.  589,  48  C. 
C.  A.  559. 

Where  neither  the  assignment  of  er- 
rors nor  the  brief  of  counsel  on  appeal 
quotes  the  substance  of  testimony  ob- 
jected to,  in  full,  as  required  by  Court 
of  Appeals  rules  11  and  24,  and  the 
2  U.S.CoMP.'16-87 


pages  of  the  record  where  the  testi- 
mony is  reported  are  not  referred  to, 
such  objections  will  not  be  reviewed. 
BalUet  V.  U.  S.  (1904)  129  Fed.  689, 
64  G.  C.  A.  201. 

A  brief  in  the  appellate  court,  which 
is  not  confined  to  a  discussion  of  the 
merits  of  the  case,  but  contains  mat- 
ters which  are  extraneous,  irrelevant, 
and  improper,  including  disrespectful 
references  to  the  trial  court,  will  be 
stricken  from  the  files  and  not  consid- 
ered. Smith  V.  Simpson  (1905)  140 
Fed.  712,  72  0.  C.  A.  92,  dismissing 
appeal  from  judgment  (1902)  69  S.  W. 
841,  4  Ind.  T.  182. 

The  dismissal  of  an  appeal  on  the 
ground  that  the  appellant  did  not  file 
its  brief  until  nelarly  three  years  after 
the  time  fixed  therefor  by  the  standing 
rule  of  the  court  and  by  its  order  made 
in  the  cause  was  within  the  discretion 
of  the  court,  and  the  case  was  not  al- 
tered by  the  fact  that  the  delay  was 
authorized  by  a  stipulation  of  the  par- 
ties made  without  the  court's  consent 
nor  because  a  brief  was  filed  a  short 
time  before  the  dismissal.  Missouri,  K. 
&  T.  Ry.  Co.  V.  Kidd  (1906)  146  Fed. 
499,  77  C.  C.  A.  13,  affirming  order 
(Ind.  T.  1904)  88  S.  W.  308. 

A  Circuit  Court  of  Appeals  may  dis- 
miss an  appeal  where  the  appellant 
fails  to  comply  with  rules  11  and  24. 
Moline  Trust  &  Savings  Bank  v.  Wylie 
(1906)  149  Fed.  734,  79  C.  C.  A.  440. 

Assignments  of  error  in  the  circuit 
court  of  appeals  on  the  admission  of 
evidence  will  not  be  considered,  where 
made  in  violation  of  rule  11,  which  re- 
quires each  error  asserted  to  be  set 
out  separately,  and  that  the  full  sub- 
stance of  the  evidence  admitted  shall 
be  quoted,  and  where  there  is  also  a 
failure  to  refer  the  court  in  the  briefs 
to  the  pages  of  the  record  relating  to 
such  evidence,  as  required  by  rule  24. 
Davidson  S.  S.  Co.  v.  U.  S.  (1905)  142 
Fed.  315.  73  C.  C.  A.  425,  judgment  af- 
firmed (1907)  27  S.  Ct.  480,  205  U.  S. 
187,  51  L.  Ed.  764.  * 

Under  rule  24  an  objection  that  a  false 
or  misleading  issue  had  been  tried  to  the 
prejudice  of  plaintiff  in  error  could  not 
be  reviewed,  where  no  such  error  was 
80  assigned.  JEtna  Indemnity  Co.  v.  J. 
R  Crowe  Coal  &  Mining  Co.  (1907) 
154  Fed.  545,  83  C.  C.  A.  431,  writ  of 
certiorari  denied  (1907)  28  S.  Ct.  256, 
207  U.  S.  589,  52  L.  Ed.  354. 

Where  counsel  do  not  consider  errors 
assigned  of  sufficient  importance  to 
point  out  in  their  brief  the  pages  in  the 
bill  of  exceptions  in  the  printed  tran- 
script where  the  rulings  with  the  ob- 
jections to  them  may  be  found,  the 
court  vsill  not  search  the  record  and 
discuss  them.  Chicago  Great  Western 
Ry.  Co.  V.  Egan  (1908)  159  Fed.  40, 
86  C.  C.  A.  230. 

Where  counsel  consider  a  point  they 
present  too  trivial  to  cite  in  their  brief 
the  place  in  the  record  where  it  was 
ruled   upon   and   preserved    by   excep- 
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tioDs,  the  court  will  not  search  out  the 
record  of  the  ruling  and  consider  it. 
Under  rule  24  briefs  must  contain  a 
clear  statement  of  the  points  of  law  or 
fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  court  record  and 
the  authorities  relied  on,  and  the  ref- 
erence to  pages  of  the  record  required 
is  to  the  pages  where  the  rulings  and 
exceptions  which  present  the  points 
may  be  found,  as  well  as  to  the  pages 
where  the  assignments  of  error  are  re- 
corded. Northwestern  Steam  Boiler  & 
Mfg.  Co.  V.  Great  Lakes  Engineering 
Works  (1910)  181  Fed.  38,  104  C.  C. 
A.  52. 

Where  the  brief  of  plaintiff  in  error 
does  not  contain  a  specification  of  er- 
rors relied  on  and  intended  to  be  urged, 
as  required  by  rule  24,  and  does  not 
discuss  any  of  the  errors  assigned,  they 
will  not  be  considered.  Western  Un- 
ion Telegraph  Co.  v.  Winland  (1910) 
182  Fed.  493,  104  C.  C.  A.  439. 

Assignments  of  error  directly  violat- 
ing rule  11,  requiring  the  substance  of 
the  evidence  admitted  or  excluded  to  be 
quoted,  will  not  be  considered.  Gaunt 
V.  Ralston  Purina  Co.  (1912)  198  Fed. 
60,  117  C.  O.  A.  168. 

Where  plaintiff  in  error's  brief  con- 
tains no  reference  to  the  pages  of  the 
record  containing  a  demurrer  and  the 
ruling  upon  it,  the  court  may  follow  its 
established  practice  not  to  itself  search 
the  record  for  the  information.  Thomp- 
kins  V.  Missouri,  K.  &  T.  Ry.  Co. 
(1014)  211  Fed.  391,  128  C.  C.  A.  1, 
52  L.  R.  A.  (N.  S.)  791. 

The  court  will  not  exercise  its  option 
to  notice  an  error,  notwithstanding  the 
failure  of  the  briefs  to  comply  with 
rule  24  of  the  eighth  circuit,  in  habeas 
corpus  by  an  alien  ordered  deported, 
where  there  is  no  effort  to  comply  with 
the  rule,  no  evidence  of  the  ground  for 
deportation  alleged,  and  the  alien  is 
unrepresented.  Whitfield  v.  Krawza 
(1914)  214  Fed.  83,  130  C.  C.  A.  523. 

Rule  24,  requiring  the  evidence  or 
the  portion  of  the  charge  challenged  to 
be  specified,  is  inapplicable  where  the 
record  contains  neither  charge  nor  evi- 
dence. Harris  v.  Marsh  (1914)  217 
Fed.  555,  133  C.  C.  A.  407. 

Where  the  briefs,  in  violation  of  rule 
24,  discuss  many  matters  without  re- 
ferring to  the  pages  of  the  record 
where  the  evidence  may  be  found,  the 
circuit  court  of  appeals  will  not  search 
the  record  for  the  information.  Bad- 
ders  Clothing  Co,  v.  Burnham-Munger- 
Root  Dry  Goods  Co.  (1915)  228  Fed. 
470,  143  C.  C.  A.  52. 

The  intent  of  rules  11  and  23  is  vio- 
lated where  there  are  91  assignments 
of  error  on  the  writ  of  error  and  11  on 
the  appeal,  and  the  briefs  contain,  re- 
spectively, 74  and  8  specifications  of 
error;  the  numbers  of  the  assignments 
and  the  specifications  being  different  in 
almost  every  instance,  and  some  of  the 
specifications  being  made  up  of  parts 
of  widely  separated  assignments.    Id. 
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32.  Ninth  circuit.— An  assignment  of 
error  stating  that  there  is  error,  in 
that  the  court,  on  the  whole  evidence, 
should  have  rendered  a  decree  for  com- 
plainant, is  too  general,  and  cannot  be 
aided  by  specifications  in  the  brief. 
Doe  V.  Waterloo  Min.  Co.  (1895)  70 
Fed.  455,  17  C.  C.  A.  190. 

When  a  specification  of  error  as  to 
the  rejection  of  evidence  states  only 
the  subject  of  the  evidence,  and  does 
not  give  its  substance,  and  the  brief 
contains  no  reference  to  the  page  of 
the  record  showing  the  ruling,  as  re- 
quired by  rule  24  of  the  circuit  court 
of  appeals  for  the  ninth  circuit,  the 
matter  is  not  properly  brought  to  the 
attention  of  the  court.  Migeon  v.  Mon- 
tana Cent.  Ry.  Co.  (1896)  77  Fed.  249, 
23  C.  C.  A.  156. 

It  is  an  absolute  necessity  that  plain- 
tiffs in  error  should  comply  with  rules 
11  and  24,  in  relation  to  assignments 
of  error  and  briefs,  requiring  them  to 
particularly  point  out  the  alleged  error 
and  to  refer  the  court  to  the  page  of 
the  transcript  where  the  alleged  erro- 
neous ruling  of  the  trial  court  is  to  be 
found,  to  the  end  that  the  court  may 
understand  the  question  presented  with- 
out going  beyond  the  assignment  itself, 
and  that  the  party  objecting  may  be 
confined  to  the  objection  taken  at  the 
time,  which  must  have  been  stated 
specifically.  Walton  v.  Wild  Goose 
Mining  &  Trading  Co.  (1903)  123  Fed. 
209,  60  C.  C.  A.  155,  writ  of  certiorari 
denied  (1904)  24  S.  Ct  856,  194  U.  S. 
631,  48  L.  Ed.  1158. 

Rule  24,  requiring  counsel  for  plain- 
tiff in  error  to  serve  upon  counsel  for 
defendant  in  error  a  copy  of  their 
printed  brief  at  least  ten  days  before 
the  case  is  called  for  argument,  was 
sufficiently  complied  with  where  a  case 
was  set  for  argument  on  the  11th  of  a 
month,  'and  on  the  1st  counsel  for  the 
plaintiff  in  error  deposited  copies  of 
their  brief  in  the  post  office  in  San 
Francisco  in  sealed  envelopes,  with 
postage  prepaid,  addressed  to  counsel 
for  defendant  in  error  at  their  proper 
addresses  in  Seattle.  Russo-Chinese 
Bank  v.  National  Bank  of  Commerce  of 
Seattle,  Wash.  (1911)  187  Fed.  80,  109 
C.  C.  A.  398. 

While  an  attorney  may  properly  at- 
tack in  his  brief  in  a  court,  in  suitable 
terms,  any  particular  action  of  the 
land  department  believed  to  be  preju- 
dicial to  his  case,  general  denunciation 
of  the  department  is  outside  the  limits 
of  proper  discussion,  and  will  be 
stricken  out  by  the  court  as  disrespect- 
ful to  a  co-ordinate  branch  of  the  gov- 
ernment. U.  S.  V.  Peuschel  (D.  C. 
1902)  116  Fed.  649. 

(E)  Certiorari 

33.  First  circuit.— Where,  on  a  writ 
of  error  to  the  circuit  court  of  appeals, 
the  question  of  the  sufficiency  of  the 
evidence  to  support  the  findings  of  fact 
made  by  the  court  in  lieu  of  a  jury  is 
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raised,  the  fact  that  the  bill  of  excep- 
tionB  does  not  embody  all  the  evidence 
is  no  ground  for  dismissing  the  appeal. 
The  proper  remedy  is  by  certiorari  for 
diminution  of  the  record,  under  rule  18 
of  that  court.  Merrill  v.  Floyd  (1892) 
50  Fed.  849,  2  C.  C.  A.  58,  judgment 
affirmed  (1892)  53  Fed.  172,  3  C.  O.  A. 
494. 

34.  Fifth  cfrcuit.^-On  appeal  to  the 
circuit  court  of  appeals  the  clerk  of  the 
court  below,  being  the  custodian  of  the 
record,  is  to  determine,  in  the  absence 
of  agreement  of  counsel,  what  evidence 
shall  be  included  in  the  transcript  fol- 
lowing the  note  of  evidence  made  un- 
der the  rule  of  court;  and,  if  any  omis- 
sions are  found,  relief  can  be  had  by 
certiorari  for  diminution  of  the  record, 
as  provided  by  court  rule  18.  Blanks 
V.  Klein  (1891)  49  Fed.  1,  1  C.  0.  A. 
254. 

(F)  Dookcting  cases 

35.  First  circuit-— Where  an  appel- 
lant fails  to  enter  the  appeal  and  file 
the  transcript  on  or  before  the  return 
day  of  the  citation  as  required  by  rule 
16,  the  appellee  is  entitled  on  petition 
to  have  the  case  docketed  and  dismiss- 
ed, as  provided  by  said  rule.  Wong 
Sang  V.  U.  S.  (1906)  144  Fed.  968,  75 
C.  C.  A.  383,  affirming  judgment  Ex 
parte  Wong  Sang  (D.  0.  1906)  143 
Fed.  147. 

36.  Third  circuit.— Rule  16  imposes 
on  appellant  the  duty  to  docket  the 
ease  and  file  the  record  by  or  before 
the  return  day.  Hudson  v.  Limestone 
Natural  Gas  Co.  (1906)  144  Fed.  952, 
75  C.  C.  A.  678. 

37.  Fourth  cireult.r— Where  the  case 
is  docketed  and  the  record  filed  before 
the  return  day  as  prescribed  by  rule 
16,  the  appeal  will  not  be  dismissed,  al- 
though the  appellant  so  long  delayed  the 
filing  of  the  record  that  it  was  impossi- 
ble for  him  to  file  and  furnish  to  the  op- 
posite parties  the  printed  copies  of  the 
record  and  of  his  brief  within  the  times 
prescribed  by  rules  23  and  24.  Jones  v. 
Mann  (1806)  72  Fed.  85,  18  C.  C.  A. 
442,  decree  affirmed  (1896)  74  Fed.  572, 
20  C.  C.  A.  660. 

The  circuit  court  of  appeals  does  not 
acquire  jurisdictidn  of  a  cause  by  writ 
of  error,  unless  such  writ,  together 
with  the  record,  is  returned  to  the  next 
ensuing  term  of  court  to  which  it  is 
made  returnable,  or  sufficient  cause  is 
then  shown  why  it  is  not  so  returned. 
Pender  v.  Bro^iTi  (1903)  120  Fed.  496, 
56  C.  C.  A-  646. 

Where  plaintiff  in  error  suffered  a 
dismissal  for  failure  to  comply  with 
rule  requiring  docketing  the  case  on  or 
before  a  definite  return  day,  resulting 
from  a  misapprehension  of  the  law  by 
his  counsel,  the'  court  in  the  exercise  of 
discretion  would  permit  the  filing  of  a 
transcript  and  hear  the  case  on  the 
merits.  Betts  v.  Gahagan  (1913)  205 
Fed.  890,  124  C.  C.  A.  203. 


3&  Fifth  circuits— Appellant  should 
be  permitted  to  docket  his  case  on  con- 
dition of  payment  of  costs  in  view  of 
the  facts.  State  of  Florida  v.  Char- 
lotte Harbor  Phosphate  Co.  (1895)  70 
Fed.  883,  17  C.  C.  A.  472. 

39.  Seventh  circult^-Under  rule  16 
providing  that  the  judge  who  signed  a 
citation  on  appeal,  or  any  judge  of  the 
circuit  court  of  appeals,  may  enlarge 
the  time  for  filing  the  record,  such  an 
order  made  by  a  district  judge,  who  is 
not  a  member  of  the  circuit  court  of 
appeals,  and  who  did  not  sign  the  cita- 
tion, is  void.  West  v.  Irwin  (1893)  54 
Fed.  419,  4  G.  C.  A.  401,  dismissing 
appeal  Irwin  v.  West  (C.  C.  1892)  50 
Fed.  362. 

An  appeal  will  not  be  dismissed  be- 
cause a  copy  of  the  record  was  not 
filed  within  the  required  time,  unless  a 
motion  to  dismiss  is  made  before  the 
record  is  filed.  Chicago  Dollar  Direc- 
tory Co.  V.  Chicago  Directory  Co. 
(1895)  65  Fed.  463,  13  C.  C.  A.  8. 

Rule  16,  in  respect  to  dismissing  cas- 
es for  failure  to  docket  in  time,  will 
not  be  applied  where,  before  the  mo- 
tion is  made,  the  cause  has  been  actu- 
ally placed  on  the  docket  West  Chi- 
cago St.  R.  oo.  V.  Ellsworth  (1897)  77 
Fed.  664,  23  C.  C.  A.  393,  appeal  dis- 
missed (1897)  83  Fed.  1023,  27  C.  C. 
A.  687. 

Rule  14,  subd.  5,  and  rule  16,  subd.  1. 
must  be  observed;  otherwise  the  appeal 
will  be  dismissed  unless  the  time  is  en- 
larged before  its  expiration.  An  order 
enlarging  the  time  for  perfecting  the 
appeal,  made  after  such  time  has  ex- 
pired, is  ineffectual.  Chamberlain 
Transp.  Co.  v.  South  Pier  Coal  Co. 
(1903)  126  Fed.  165,  61  C.  C.  A.  109. 

40.  Eighth  clrcuit.^Where,  owing  to 
a  delay  in  the  payment  of  the  docket 
fee,  the  record  on  a  writ  of  error, 
though  lodged  with  the  clerk  in  due 
time,  was  not  filed  until  five  days  after 
the  return  day,  but  no  continuance  re- 
sulted, or  other  injury  to  the  defendant 
in  error,  the  latter's  motion  to  dismiss 
on  that  ground,  not  made  until  nearly 
four  months  after  the  record  was  filed, 
when  the  case  had  then  been  docketed 
and  the  record  printed,  will  be  denied. 
Kquitable  Life  Assur.  Soc.  of  United 
States  V.  Tolbert  (1906)  145  Fed.  338, 
70  C.  C.  A.  212. 

41.  Ninth  circuit.— The  purpose  of 
rule  16  is  to  enable  appellee  or  defend- 
ant in  error  to  secure  the  dismissal  of 
an  appeal  or  writ  of  error  where  it  be- 
comes apparent  that  appellant  or  plain- 
tiff in  error  is  not  prosecuting  his  ap- 
peal, or  writ  of  error,  diligently,  under 
the  rules  of  the  court,  or  that  the  ap- 
peal or  writ  of  error  has  not  been  tak- 
en or  sued  out  in  good  faith.  An  ap- 
pellant granted  an  appeal  on  June  ISth 
from  an  adverse  decree  rendered  June 
1st,  preceding,  gave  on  June  6th  a  su- 
persedeas conditioned  on  his  prosecut- 

(1379) 


§  1114 


THB  JUDICIAL  CODB 


(Tit.  12c 


ing  the  appeal  to  effect  and  answering 
the  damages  that  might  be  awarded 
against  him.  A  citation  returnable  July 
20th  was  issued  June  20th.  The  time 
for  the  return  of  the  citation  was  ex- 
tended to  September  20th.  The  time 
within  which  to  prepare  a  bill  of  ex- 
ceptions was  extended  to  November 
20th.  Appellant  obtained  an  order  giv- 
ing him  40  days  from  October  1st  in 
which  to  perfect  his  appeal.  A  bill  of 
exceptions  was  signed  September  15th 
and  filed  on  October  17th.  On  October 
26th  appellant  filed  a  prcecipe  with  the 
clerk  directing  the  forwarding  of  the 
transcript  of  the  record,  and  he  assist- 
ed the  clerk  in  the  preparation  thereof. 
The  court  granted  a  motion  for  a  new 
citation  made  returnable  January  27th 
following.  The  record  was  filed  Janu- 
ary 24th.  Held  to  justify  the  refusal 
to  dismiss  the  cause  under  court  rule  16. 
Sutherland  v.  Pearce  (1911)  186  Fed. 
783,  108  C.  C.  A.  653,  vacating  order 
of  dismissal  (1011)  183  Fed.  1023,  105 
O.  O.  A.  664. 

(G)  Interest,   costs,   and  damages 

42.  All  circuits.— Rule  30  construed 
with  respect  to  allowance  of  interest 
on  an  admiralty  decree  after  reversal. 
The  Gladiator  (D.  C.  1898)  223  Fed. 
381. 

A  defendant,  convicted  of  violating 
the  Interstate  Commerce  Act,  is  not 
chargeable  with  the  attorney's  docket 
fees  under  rule  31,  cl.  4.  U.  S.  v.  Miller 
(D.  C.  1915)  223  Fed.  183. 

43.  Second  circuitw— The  only  costs 
which  this  section  seems  to  contem- 
plate are  the  costs  of  the  appellate 
court,  and  by  supreme  court  rule  24 
and  rule  21*  costs  are  not  allowed,  ei- 
ther for  or  against  the  United  States. 
Treat  v.  Farmers'  Loan  &  Trust  Co. 
(1911)  185  Fed.  760.  108  C.  C.  A.  98. 

44.  Third  circuit.— Where  no  allow- 
ance of  interest  is  "specially  directed" 
pursuant  to  rule  30,  par.  4,  and  on  ap- 
peal such  decree  is  affirmed,  this  dis- 
trict court  has  no  authority  to  allow 
interest  on  the  final  decree,  unless  the 
Circuit  Court  of  Appeals  so  modifies 
its  affirmative  decree  as  to  include  in- 
terest. The  GlenochU  (D.  C.  1904) 
128  Fed.  963. 

Under  amended  rule  23,  which  pro- 
vides that,  in  case  of  reversal,  affirm- 
ance, or  dismissal  with  costs,  the 
amount  paid  for  printing  the  record 
shall  be  taxed  against  the  party  against 
whom  costs  are  given,  the  cost  of  such 
printing  is  so  taxable,  although  it  was 
done  at  the  instance  of  the  plaintiff  in 
error  and  not  of  the  clerk,  as  contem- 
plated by  the  rule,  where  the  record  as 
so  printed  was  accepted  by  the  clerk, 
and  no  timely  objection  was  made. 
Jayne  v.  Loder  (1907)  153  Fed.  739,  82 
C.  C.  A.  625. 

45.  Fifth  circuit.— A  writ  of  error 
will  not  be  held  to  have  been  sued  out 
for  delay,  so  as  to  authorize  the  im- 


position of  the  penalty  of  10  per  cent, 
on  affirmance  of  a  judgment  provided 
for  by  rule  30,  where  the  question  pre- 
sented is  one  of  statutory  construction* 
which  has  not  been  passed  on  by  the 
state  court  and  is  fairly  in  doubt  un- 
der the  authorities.  IMmes -Democrat 
Pub.  Co.  V.  Mozee  (1905)  136  Fed. 
761,  69  C.  C.  A.  418. 

46.  Sixth  circuit.— Under  rule  81, 
par.  3,  of  the  rules  of  the  circuit  court 
of  appeals  of  the  sixth  circuit,  the 
costs  of  the  transcript  of  record  on 
appeal  cannot  be  taxed  in  that  court  in 
favor  of  a  successful  appellant  Lee 
Injector  Mfg.  Co.  v.  Penberthy  Injector 
Co.  (1901)  109  Fed.  964,  48  C.  C.  A. 
760. 

Under  circuit  court  of  appeals  rule 
31,  judgment  against  the  National 
Home  for  Disabled  Volunteer  Soldiers 
held  properly  affirmed,  without  costs, 
on  appeal  taken  by  direction  of  the 
federal  department  of  justice.  Nation- 
al Home  for  Disabled  Volunteer  Sol- 
diers V.  Parrish  (1912)  194  Fed.  940, 
114  C.  C.  A.  576,  decree  affirmed 
(1913)  33  Sup.  Ct  944,  229  U.  S.  494, 
57  L.  Ed.  1296. 

47.  Seventh  circuit— Where  it  is  ap- 
parent, from  the  fact  that  the  record 
presents  no  question  for  decision  by 
the  appellate  court,  that  a  writ  of  er- 
ror was  sued  out  for  delay,  the  circuit 
court  of  appeals  will  award  damages  on 
affirmance,  as  authorized  by  rule  28. 
Chicago  Terminal  Transfer  R.  Co.  ▼. 
Bomberger  (1904)  130  Fed.  884,  65  0. 
C.  A.  64. 

Where,  on  appeal  to  the  circuit  court 
of  appeals,  the  bill  of  costs  was  taxed 
by  the  clerk  and  annexed  to  the  man- 
date as  required  by  circuit  court  of  ap- 
peals rule  29,  the  mandate  was  suffi- 
cient, both  for  incorporation  of  the 
costs  in  the  order  with  reference  to 
costs  in  the  circuit  court  and  for  the 
issuance  of  execution  out  of  the  circuit 
court  for  the  collection  of  the  residue 
after  a  set-off.  Corn  Products  Refin- 
ing Co.  V.  Chicago  Real  Estate  Loan  & 
Trust  Co.  (1911)  185  Fed.  63,  107  0. 
C.  A.  283. 

48.  Eighth  circuitd— On  the  affirmance 
of  a  judgment,  with  costs,  by  the  circuit 
court  of  appeals,  an  attorney's  fee  of 
$20  is  taxable  against  plaintiff  in  error, 
as  this  is  the  uniform  practice  of  the 
supreme  court  under  a  rule  identical 
with  that  of  the  circuit  court  of  ap- 
peals (Sup.  Ct  Rule  24,  subd.  2;  0. 
C.  A.  Rule  31,  subd.  2),  and  as  the  act 
creating  the  latter  court  declares  that 
''the  costs  and  fees  in  the  supreme 
court  now  provided  for  by  law  shall  be 
costs  and  fees  in  the  circuit  courts  of 
appeals."  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  McDonald  (1894)  60  Fed. 
522,  9  C.  C.  A.  129,  denying  motion  to 
retax  costs  (1892)  51  Fed.  649,  2  C.  C. 
A.  437. 

Fees  for  a  transcript  of  record  used 
by  a  party  in  preparing  a  bill  of  excep- 
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tions  for  an  appeal  to  the  circuit  court 
of  appeals  are  not  taxable  as  costs, 
either  under  R.  S.  §  983,  post,  §  1624, 
authorizing  the  taxing  of  "lawful  fees 
for  exemplifications  and  copies  of  pa- 
pers necessarily  obtained  for  use,"  or 
by  rule  31,  subd.  3,  of  the  circuit  court 
of  appeals,  providing  that  the  cost  of 
the  transcript  of  the  record  from  the 
court  below  shall  be  taxable  as  costs. 
Judgment  (1900)  105  Fed.  1004,  44  O. 
C.  A.  685,  affirmed.  Pine  River  Log- 
ging &  Improvement  Go.  v.  IJ.  S. 
(1902)  22  S.  Ct.  920,  186  U.  S.  279, 
46  li.  Ed.  1164. 

On  affirmance  of  a  judgment  for  per- 
sonal injury,  plaintiff  is  not  entitled  to 
10  per  cent,  damages  for  delay,  under 
circuit  court  of  appeals  rule  30,  where 
the  circuit  court  of  appeals  had  con- 
strued a  statute  involved  differently 
from  that  given  by  the  supreme  court 
of  the  state.  Joplin  &  P.  Ry.  Co.  v. 
Paynp  (1912)  194  Fed.  387,  114  0.  O. 
A.  305. 

49.  Ninth  oiroult^— The  allowance  of 
interest  on  a  judgment  affirmed  by  the 
circuit  court  of  appeals  under  rule  80 
is  within  the  power  of  that  court  alone, 
and,  when  a  decree  making  no  provi- 
sion for  interest  is  affirmed  by  a  man- 
date which  is  also  silent  on  the  point, 
the  lower  court  has  no  power  to  allow 
interest.  Hagerman  v.  Moran  (1896) 
75  Fed.  97,  21  O.  O.  A.  242. 

50.  Judgments^— See  R.  S.  I  966, 
post,  {  1605,  and  notes  thereunder. 

(H)  OJtjeciions  to  evidence  in  ihc  record 

51.  Third  circuit.^-An  objection,  made 
for  the  first  time  on  appeal,  to  the  ad- 
missibility of  an  exhibit  found  in  the 
record,  held  unavailing,  because  forbid- 
den at  that  stage  of  the  case  by  rule  ^ 
12,  and  because  the  exhibit  had  been 
made  part  of  the  record  by  stipulation 
of  counsel.  Franklin  ISugar-Refining 
Co.  V.  Funch  (1896)  73  Fed.  844,  20 
C.  C.  A.  61,  affirming  order  (D.  C. 
1895)  66  Fed.  342. 

(I J  Printing   record 

52.  Third  circuits— A  return  to  a  writ 
of  error  by  the  clerk  of  the  district 
court  entitles  him  .to  be  paid  for  the 
printed  record,  under  R.  S.  {  828,  par. 
8,  post,  §  1383,  as  if  the  record  were 
written  in  his  office.  Sarfert  Co.  v. 
Chipman  (D.  C.  1913)  205  Fed.  937. 

53.  Fourth  circuit.^As  to  dismissal 
of  appeal  for  delay  in  filing  of  record 
and  in  furnishing  printed  copies  thereof 
and  of  the  brief,  see  Jones  v.  Mann 
(1896)  72  Fed.  85,  18  C.  C.  A.  442. 

54.  Sixth  clrcult^-ln  view  of  the  fact 
that  the  right  to  sue  in  forma  pauperis, 
given  by  Act  July  20,  1892,  post,  §§ 
1626-1630,  is  limited  to  courts  of  orig- 
inal jurisdiction,  the  rule  requiring  the 
printing  of  transcripts  will  be  enforc- 
ed in  all  cases.  In  re  Bradford's  Peti- 
tion (1906)  139  Fed«  618,  71  C.  C.  A. 
834. 


The  court  may  suspend  rule  16,  re- 
quiring a  deposit  for  costs,  in  order  to 
allow  a  writ  of  error  to  be  prosecuted 
in  forma  pauperis.  Reed  v.  Pennsylva- 
nia Co.  (1901)  111  Fed.  714,  49  C.  C. 
A.  572. 

The  court  may  suspend  rules  23,  24, 
requiring  a  deposit  for  printing  the 
record  and  brief,  to  allow  a  writ  of  er- 
ror to  be  prosecuted  in  forma  pau- 
peris.   Id. 

55.  Seventh  circuit.— Where  it  is  not 
alleged  that  appellant  has  failed  to  pay 
the  clerk  the  estimated  cost  and  fees 
for  printing  the  record,  an  appeal  wiU 
not  be  dismissed  on  the  ground  that 
the  record  has  not  been  printed.  On  a 
motion  to  dismiss,  argued  a  little  over 
a  month  after  the  appeal  was  perfected, 
held,  that  it  was  no  ground  of  dismissal 
in  the  Seventh  circuit  that  the  record 
had  not  yet  been  printed,  or  any  briefs 
filed;  there  being  no  allegation  that  ap- 
pellant had  failed  to  give  the  required 
undertaking  for  costs,  or  to  pay  the 
clerk  the  estimated  cost  and  fees  for 
printing  the  record,  or  to  file  a  printed 
brief  within  20  days  after  delivery  by 
the  clerk  of  the  printed  record.  Rules 
14,  23,  24.  Farmers*  Ix)an  &  Trust 
Co.  V.  Chicago  &  N.  P.  R.  Co.  (1896) 
73  Fed.  314,  19  0.  O.  A.  477,  overruling 
motion  to  dismiss  appeal  {C,  C.  1895) 
G8  Fed.  412,  appeal  dismissed  (1897) 
84  I'ed.  1017,  28  C.  C.  A.  681. 

56.  Eighth  circuit.— Where  the  parts 
of  the  record  designated  by  the  plain- 
tiff iiv  error  as  necessary  to  a  consid- 
eration of  the  errors  assigned  and 
printed  by  the  clerk,  under  rule  23  do 
not  contain  all  of  the  evidence,  nor  a 
bill  of  exceptions,  the  court  of  appeals 
cannot  review  rulings  of  the  trial  court 
on  motions  or  requests  to  charge,  chal- 
lenging the  sufficiency  of  the  evidence, 
nor  errors  assigned  on  the  charge  of 
the  court.  Lincoln  Sav.  Bank  &  Safe 
Deposit  Co.  V.  Allen  (1897)  82  Fed. 
148,  27  C.  C.  A.  87. 

Failure  to  comply  with  rule  23  will 
not  necessarUy  entail  the  dismissal  of 
an  appeal  without  regard  to  the  mer- 
its of  the  controversy;  but  additional 
time  will  not  be  granted  to  comply  with 
the  rule,  where  it  appears  that  nothing 
wculd  be  gained  by  appellant  except  de- 
lay. Matsumura  v.  Higgins  (1911)  187 
Fed.  601,  109  C.  C.  A.  431;  Suzuki  v. 
Same  (1911)  187  Fed.  603,  109  C.  C. 
A.  433. 

57.  Ninth  circuit.— The  time  meant  in 
rule  23  is  not  the  time  of  going  through 
the  docket  to  arrange  the  business  of 
the  court,  but  the  time  of  actual  call 
for  trial,  and  no  motion  to  dismiss  can 
be  entertained  before  that  time.  Lem 
Hing  Dun  v.  U.  S.  (1892)  49  Fed.  145, 
1  C.  C.  A.  209. 

Where  the  trial  court  settled  a  bill  of 
exceptions  and  certified  to  its  correct- 
ness, though  it  was  not  filed  within  the 
time  or  served  as  required  by  Rules 
23,  26,  it  will  be  presumed  on  appeal 
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that  the  court  relaxed  the  rules  for 
some  good  reason,  and  hence  a  motion 
to  strike  the  bill  would  be  denied.  City 
of  Seattle  t.  Board  of  Home  Missions 
of  Methodist  Protestant  Church  (1905) 
138  Fed.  307,  70  C.  C.  A.  597. 

Failure  to  comply  with  rule  23,  reg- 
ulating the  filing  and  serving  of  briefs, 
will  not  necessarily  entail  the  dismissal 
of  an  appeal  without  regard  to  the  mer- 
its of  the  controversy,  but  additional 
time  will  be  granted  to  comply  with  the 
rule  where  it  appears  that  nothing  will 
be  gained  by  appellant  except  delay. 
Matsumura  v.  Higgins  (1911)  187  Fed. 
601,  109  C.  C.  A.  431;  Suzuki  v.  Same 
(1911)  187  Fed.  603,  109  C.  0.  A.  433. 

(J)  Rehearinff 

58.  First  clrcuit.^Petitions  for  re- 
hearings,  are  regulated  by  rule  29;  and 
no  papers  can  be  filed  except  the  peti- 
tion itself  in  the  form  prescribed  by  the 
rule.  Gregory  v.  Pike  (1895)  67  Fed. 
837,  15  C.  C.  A.  33  (appeal  dismissed 
Gregory  v.  Van  Ee  [189G]  16  S.  Ct.  431, 
160  U.  S.  643,  40  L.  Ed.  566) ;  Same 
V.  Pike  (1895)  16  S.  Ct.  1202,  163  U. 
S.  688,  41  L.  Ed.  311,  and  Same  v. 
Kemp  Van  Ee  (1896)  17  S.  Ct.  994, 
164  U.  S.  703,  41  L.  Ed.  1183. 

The  requirement  of  rule  29  is  for  the 
protection  of  the  court,  and  may  be 
waived  by  the  court  when  justice  re- 
quires. Burget  v.  Robinson  (1903)  123 
Fed.  262,  59  C.  C.  A.  260. 

59.  Second  circuit.— A  petition  for 
rehearing  will  not  be  considered  by  the 
circuit  court  of  appeals  unless  filed  dur- 
ing the  term  at  which  the  judgment 
was  entered,  or  under  leave  granted 
during  such  term,  as  required  by  rule 
29.  Kirchbergcr  v.  American  Acetylene 
Burner  Co.  (1905)  142  Fed.  169,  73  C. 
C.  A.  387.  denying  rehearing  of  (1904) 
128  Fed.  599,  64  C.  C.  A.  107. 

60.  Fourth  circuit.— A  rehearing  will 
not  be  granted  on  a  petition  not  com- 
plying with  any  of  the  requisites  pre- 
scribed therefor  by  rule  of  court,  but 
containing  merely  an  argument  as  to  the 
insufficiency  of  the  proof  to  sustain  the 
decree.  U.  S.  v.  The  Dago  (1894)  63 
Fed.  182,  11  C.  C.  A.  117. 

Where  a  decree  was  reversed,  and 
the  cause  remanded,  with  directions  to 
the  trial  court  to  dismiss  the  bill,  where- 
upon a  decree  conforming  to  the  man- 
date was  entered  in  the  trial  court,  such 
decree  was  not  reviewable  on  a  further 
appeal;  the  only  relief  being  by  peti- 
tion for  rehearing  in  the  appellate  court 
filed  within  the  term  at  which  the  judg- 
ment was  entered,  unless  by  special 
leave  granted  during  the  term,  as  au- 
thorized by  circuit  court  of  appeals  rule 
29.  Wright  V.  Gorman-Wright  Co. 
(1907)  152  Fed.  408,  81  C.  C.  A.  534, 
writ  of  certiorari  denied  28  S.  Ct.  255, 
207  U.  S.  587,  52  L.  Ed.  353. 

61.  Fifth  circuit.— A  petition  for  re- 
hearing not  supported  by  certificate  of 
counsel,  as  provided  by  rule  29,  should 
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be  denied.     Hinds  v.  Keith  (1893)  57 
Fed.  10,  6  O.  0.  A.  231. 

62.  Sixth  circuit.- The  rule  which  re- 
quires a  petition  for  rehearing  to  be 
filed  within  30  days  after  the  filing  of 
an  opinion  is  one  of  convenience,  and 
should  not  be  enforced  where  the  point 
on  which  a  rehearing  is  asked  is  a  re- 
versal of  the  authority  upon  which  the 
decision  was  based  after  the  time  for 
filing  of  the  petition  had  expired,  but 
before  the  court  had  lost  jurisdiction 
over  the  judgment  by  the  expiration  of 
the  term.  Unitype  Co.  v.  Long  (1906) 
149  Fed.  196,  79  C.  C.  A.  154,  reversing 
order  on  rehearing  (1906)  143  Fed. 
315,  74  C.  C.  A.  453. 

63.  Seventh  circult^-By  the  practice 
of  the  circuit  court  of  appeals,  only 
the  judges  who  joined  in  rendering  a 
decision  are  responsible  for  the  grant- 
ing or  refusing  of  a  petition  for  rehear- 
ing. World's  Columbian  Exposition  Co. 
V.  Republic  of  France  (1899)  96  Fed. 
687,  38  C.  C.  A.  483. 

64.  Eighth  circuit.— Where  a  stand- 
ing order  of  the  circuit  court  of  appeals 
directs  that  mandates  on  decisions  of 
that  court  shall  be  retained  for  60  days 
before  transmission  to  the  lower  court, 
a  motion  for  reargument  should  be 
made  within  such  60  days,  unless  it  ap- 
pears that  counsel  were  not  notified  of 
the  decision,  or  could  not,  with  reason- 
able diligence,  have  ascertained  the 
facts  on  which  the  motion  is  based  with- 
in that  time.  Crabtree  v.  McCurtain 
(1895)  66  Fed.  1,  13  C.  0.  A.  275. 

(KJ  Supersedeas  and  cost  bonds 

65.  First  circuit— An  appeal  bond, 
operating  as  a  supersedeas,  given  on 
appeal  from  a  decree  in  equity  which 
directs  the  payment  of  money  from  the 
appellant  to  the  appellee,  conditioned 
as  required  by  this  section,  and  in  ac- 
cordance with  rule  29  of  the  supreme 
court  and  rule  13  of  the  circuit  court 
of  appeals,  to  "answer  all  damages  and 
costs,"  if  appellant  fails  to  make  its  ap- 
peal good,  covers  the  amount  of  the 
decree  appealed  from,  as  well  as  dam- 
ages for  delay  and  costs.  American 
Surety  Co.  of  New  York  v.  North  Pack- 
ing &  Provision  Co.  (1910)  178  Fed. 
810,  102  C.  C.  A.  258. 

66.  Third  circuit.- Rule  13  requires 
that  the  bond  on  appeal  or  writ  of  er- 
ror shall  cover  the  costs  of  both  the 
upper  and  lower  courts,  except  in  cases 
where  from  the  nature  and  character 
of  the  suit  they  are  otherwise  secured. 
Fidelity  &  Deposit  Co.  v.  Expanded 
Metal  Co.  (1910)  183  Fed.  568,  106  C. 
C.  A.  114. 

The  premium  bond  paid  by  plaintiff 
in  erro;r  to  a  surety  company  for  a  su- 
persedeas bond  on  a  writ  of  error,  as 
required  by  rule  13,  is  properly  taxable 
as  costs.  Jones  v.  Edward  B.  Smith 
Co.  (C,  C.  1910)  183  Fed.  990;  The 
Bencliff  (D.  0.  1908)  158  Fed.  377. 
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67.  Fourth  clroult-^Rule  18  does  not 
apply  to  boDds  required  on  the  allow- 
ance of  writs  of  error,  where  no  super- 
sedeas is  asked  or  granted.  Wheeling 
Bridge  &  Terminal  Ry.  Co.  v.  Cochran 
(1895)  68  Fed.  141,  15  C.  C.  A.  321. 

68.  Fifth  circuit.— R.  S.  §  1000,  post, 
S  1660,  provides  that  every  justice  or 
judge  signing  a  citation  on  any  writ  of 
error  shall  take  good  and  sufficient  se- 
curity that  the  plaintiff  in  error  or  ap- 
pellant shall  prosecute  his  writ  or  appeal 
to  effect,  and,  if  he  fails  to  make  his 
pica  good,  answer  all  damages  and  costs, 
where  the  writ  is  a  supersedeas  and 
stays  execution,  or  all  costs  only  where 
it  is  not  a  supersedeas.  Rule  13  of 
the  fifth  circuit  requires  supersedeas 
bonds  to  be  taken  with  good  and  suffi- 
cient security  that  plaintiff  in  error  or 
appellant  shall  prosecute  bis  writ  or 
appeal  to  effect,  and  answer  all  dam- 
ages and  costs  if  he  fails  to  make  his 
plea  good,  and  provides  that  such  in- 
demnity, where  the  judgment  or  decree 
is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  in- 
cluding damages  and  costs,  but  that 
where  the  property  in  controversy  nec- 
essarily follows  the  suit  and  in  suits 
on  mortgages,  or  where  the  property  is 
in  the  custody  of  the  marshal,  or  where 
the  proceeds  thereof,  or  a  bond  for  the 
value  thereof,  is  in  the  custody  of  the 
court,  indemnity  will  only  be  required 
in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  deten- 
tion of  the  property,  the  costs  of  the 
suit,  and  damages  for  delay.  Held,  that 
where,  on  appeal  from  a  decree  ad- 
judging that  plaintiff  recover  of  defend- 
ant a  certain  amount,  and  also  estab- 
lishing a  lien  on  machinery,  and  order- 
irig  its  sale  unless  the  money  judgment 
was  paid,  a  bond  superseding  the  de- 
cree was  given,  conditioned  as  required 
by  section  1000,  the  sureties  were  lia- 
ble for  the  amount  of  the  decree,  so 
far  as  it  directed  tjie  payment  of  money, 
as  well  as  for  damages  for  the  delay 
arising  from  the  appeal,  as  rule  13  only 
furnishes  a  guide  for  determining  the 
amount  of  bonds,  and  does  not  deprive 
a  supersedeas  bond  of  the  effect  given 
it  by  the  statute.  Pease  v.  Rathbun- 
Jones  Engineering  Co.  (1916)  228  Fed. 
273,  142  C.  C.  A.  565. 

Judgment  on  a  supersedeas  bond  giv- 
en under  rule  13  of  the  circuit  court  of 
appeals  and  this  section,  on  suing  out 
a  writ  of  error  to  review  a  judgment 
for  money  not  otherwise  secured,  will 
not,  on  affirmance,  be  entered  in  the 
appellate  court;  the  proper  practice  be- 
ing to  enter  such  judgment  on  motion 
in  the  trial  court  after  remand.  City 
of  Clarksdale  v.  Williamson  (1912)  194 
Fed.  412,  114  C.  C.  A.  374. 

69.  Sixth  circuit.^Where  accused 
were  each  sentenced  to  a  term  of  im- 
prisonment and  to  pay  a  fine  of  $1,- 
000,  and,  after  executing  a  supersedeas 
bond  conditioned  that  they  would  pros- 


ecute their  writ  to  effect,  and  also  dam- 
ages and  costs  which  might  be  award- 
ed against  them,  or  either  of  them,  if 
they  failed  to  make  their  pleas  good, 
executed  appearance  bonds,  such  super- 
sedeas bond  was  neither  unauthorized 
nor  without  consideration,  but,  on  the 
affirmance  of  the  judgment  and  on  de- 
fendants* surrender  to  serve  the  im- 
prisonment portion  thereof,  the  I'nited 
States  was  entitled  to  recover  the 
amount  of  the  fine  in  a  proceeding  on 
the  supersedeas  bond.  Hardesty  v.  U. 
S.  (1911)  184  Fed.  269,  106  C  C.  A. 
411. 

A  "judgment  for  the  recovery  of  mon- 
ey" is  one  which  adjudges  a  defendant, 
either  as  an  individual  or  in  a  repre- 
sentative capacity,  absolutely  liable  to 
pay  a  sum  certain  to  the  plaintiff,  and 
awards  execution  therefor,  and  which 
may  be  fully  satisfied  by  the  defendant 
by  paying  into  court  the  amount  ad- 
judged, with  interest  and  costs,  and  the 
fact  that  the  judgment  does  not  involve 
the  personal  liability  of  the  defendant 
is  immaterial.  Fuller  v.  Aylesworth 
(1896)  75  Fed.  694,  21  C.  0.  A.  505. 

A  judgment  is  "not  otherwise  secur- 
ed,** within  the  meaning  of  the  rule, 
when  the  court  has  not,  by  reason  of  a 
lien  on  property  secured  to  plaintiff 
otherwise  than  by  the  judgment,  or  by 
reason  of  actual  custody  of  property 
liable  to  satisfy  the  claim  asserted,  the 
means  of  making  the  claim  of  the  plain- 
tiff by  subjecting  specific  property. 
Fuller  V.  Aj'lesworth  (1896)  75  Fed. 
694,  21  C.  C.  A.  505. 

70.  Seventh  circuit.— The  purpose  of 
the  statute  and  paragraph  1  of  C.  C.  A. 
rule  13,  in  the  event  of  an  appeal  or 
writ  of  error,  was  that  the  appellee 
by  reason  of  the  stay  of  proceedings 
demanded  by  his  opponent  should  be 
fully  Indemnifi'ed  for  all  damages  and 
costs  sustained  thereby  if  the  appeal  or 
writ  of  error  shall  prove  ineffectual; 
that  is,  that  he  should  sustain  no  loss 
in  consequence  of  any  ineffectual  effort 
to  reverse  the  decree  or  judgment  by 
reason  of  his  hand  being  stayed  pend- 
ing such  effort.  It  was  not  designed 
to  give  one  a  better  security  than  he 
had  .by  the  decree  or  judgment.  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Pope  (1896) 
74  Fed.  1,  7,  20  C.  C.  A.  253. 

A  decree  which  declares  a  lien  in 
favor  of  a  party  on  specific  property, 
and  requires  the  payment  of  a  sum  of 
money,  is  not  a  decree  for  the  recovery 
of  money  not  otherwise  secured,  with- 
in the  meaning  of  rule  13  of  the  circuit 
court  of  appeals  as  to  supersedeas 
bonds,  and  the  amount  of  such  a  bond 
need  not  be  the  full  amount  to  be  paid, 
but  is  in  the  discretion  of  the  court. 
I,onisville,  N.  A.  &  C.  Ry.  Co.  v.  Pope 
(1896)  74  Fed.  1,  20  C.  C.  A.  253. 

71.  Eighth  circuit-— Code  Iowa  1897, 
I  4140,  authorizes  the  Supreme  Court 
of  the  state,  on  affirmance  on  appeal, 
to  render  judgment  on  the  appeal  bond 
for  the  amount  of  the  judgment  ap- 
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pealed  from,  with  damages  and  costs. 
A  judgment  for  money  was  rendered 
by  a  circuit  court  of  the  United  States 
in  Iowa  in  an  action  at  law,  from  which 
error  was  prosecuted  and  a  supersedeas 
bond  given,  under  this  section  and  rule 
^3  of  the  circuit  court  of  appeals.  The 
judgment  was  affirmed,  and  the  usual 
mandate  issued.  Held  that,  since  the 
conformity  statute  (section  1537,  post) 
applies  only  to  the  circuit  and  district 
courts,  and  it  is  not  the  practice  of  the 
federal  appellate  courts  in  actions  at 
law  to  render  judgment  anew  on  af- 
firmance, but  to  remand  the  cause,  with 
direction  to  proceed  according  to  right 
and  justice,  the  circuit  court,  on  receipt 
of  the  mandate,  had  power,  in  conform- 
ity to  the  Iowa  statute,  to  enter  sum- 
mary judgment  against  the  surety  on 
the  supersedeas  bond  for  the  amount 
of  the  judgment  stayed,  with  interest 
and  costs.  Egan  v.  Chicago  Great 
Western  Ry.  Co.  (C.  C.  1908)  103  Fed. 
344. 

Whether  a  supersedeas  may  be  allow- 
ed on  the  issue  of  a  second  writ  of  er- 
ror in  a  criminal  case,  and  more  than 
00  days  after  entry  of  judgment,  dis- 
cussed, but  not  decided.  Gould  y.  U. 
S.  (1913)  205  Fed.  883,  126  C.  C.  A.  1. 

72.  Ninth  circuit.— An  objection  to  an 
appeal  bond  on  the  ground  that  it  does 
not  conform  to  the  rules  of  court,  and 
that  its  terms  are  such  that  it  only 
binds  appellant  for  the  judgment  of  the 
court  of  appeals,  is  not  ground  for  a 
dismissal  of  the  appeal.  La  Conner 
Trading  &  Transportation  Co.  v.  Wid- 
mer  (1905)  136  Fed.  177,  69  O.  C.  A. 
193. 

73.  Statutory  provl8lon8.^See  H.  S. 
§§  1000,  1012,  post,  §§  1660,  1673. 

(L)  WriU  of  error^  appeals,  return,  rec- 
ord, and  mandate 

74.  First  circuit.— A  clerk's  certifi- 
cate, which  shows  that  certain  parts  of 
the  record  were  omitted  from  the  tran- 
script by  direction  of  appellant's  attor- 
ney, is  suflicient  to  bar  a  motion  to  dis- 
miss the  appeal,  when  it  does  not  ap- 
pear that  the  omitted  parts  are  "neces- 
sary to  the  hearing."  Nashua  &  Lowell 
R.  Corp.  V.  Boston  &  Lowell  R.  Corp. 
(1894)  61  Fed.  237,  9  C.  C.  A.  408, 
modifying  decree  (C.  C.  1892)  49  Fed. 
774. 

75.  Second  circuit.— Exhibits  marked 
on  the  trial  are  theoretically  filed  with 
the  clerk,  and  become  a  part  of  the 
record;  and,  if  they  are  omitted  from 
the  transcript,  the  circuit  court  of  ap- 
peals will  direct  them  to  be  returned, 
under  Rule  14,  subd.  3,  providing  that 
no  case  will  be  hoard,  except  on  a  rec- 
ord complete  in  itself.  Hobbs  v.  Na- 
tional Bank  of  Commerce  (1890)  93 
Fed.  015,  35  C.  C.  A,  487. 

The  provision  of  rule  35  of  the  cir- 
cuit court  of  appeals  of  the  second  cir- 
cuit that  an  appeal  or  writ  of  error 
from  a  circuit  or  district  court  to  such 


court  "may  be  allowed  ♦  ♦  ♦  by  any 
district  judge  within  his  district,"  does 
not  authorize  a  district  judge,  while 
sitting  in  his  own  district,  to  allow  an 
appeal  from  a  court  of  another  district. 
U.  S.  V.  Moy  Yee  Tai  (1901)  109  Fed. 
1,  48  C.  C.  A.  203. 

Failure  to  file  a  transcript  of  the  rec- 
ord within  the  time  fixed  by  the  rules  is 
not  jurisdictional  and  the  court  may 
permit  it  to  be  filed  subsequently.  A 
transcript  of  the  record  was  not  filed 
until  more  than  two  years  after  the  re- 
turn day  of  the  citation  and  writ  of  er- 
ror, but  the  time  was  extended  through 
several  months  and  the  case  then  plac- 
ed on  the  calendar  with  consent  of  both 
counsel  and  with  knowledge  by  them 
and  the  court  that  the  transcript  had 
not  been  filed.  Counsel  for  the  gov- 
ernment appeared  in  the  case  several 
times  thereafter  without  objection,  but 
four  days  before  the  filing  the  tran- 
script moved  for  dismissal.  Held,  that 
placing  the  case  on  the  calendar  was 
equivalent  to  an  indefinite  enlargement 
of  the  time  for  filing  the  transcript, 
and  that  the  government  was  not  en- 
titled to  a  dismissal,  where  the  prepara- 
tion of  the  transcript  involved  much 
time  and  expense,  and  for  several 
months  a  motion  for  new  trial  and  oth- 
er proceedings,  which  might  have  ren- 
dered the  error  proceedings  unnecessa- 
ry, were  pending  in  the  trial  court. 
Freeman  v.  IT.  S.  (1915)  227  Fed.  732, 
142  C.  C.  A.  256. 

76.  Fourth  circu ltd— Under  rule  14, 
subd.  5,  rule  16,  where  plaintiffs  in  error 
suflTered  a  dismissal  of  their  writ  be- 
cause they  failed  to  comply  with  the 
rule  requiring  the  samtr  to  be  docketed 
on  or  before  a  definite  return  day,  re- 
sulting from  a  misapprehension  of  the 
law  by  their  counsel,  the  court  in  the 
exercise  of  discretion  would  permit  the 
filing  of  a  transcript  notwithstanding 
the  dismissal,  and  hear  the  case  on  the 
merits.  Where  the  clerk  of  the  Dis- 
trict Court  in  issuing  a  writ  of  error 
fi'iled  to  specify  therein  the  return  day, 
which  by  rule  14,  subd.  5,  cannot  exceed 
40  days  after  the  signing  of  the  cita- 
tion, defendants  were  entitled  to  have 
the  cause  docketed  and  dismissed  for 
failure  of  plaintiffs  in  error  to  docket 
the  case  by  a  definite  day  named  in  the 
writ.  Betts  v.  Gahagan  (1913)  205 
Fed.  890,  124  C.  C.  A.  203. 

The  document  required  by  Cir.  Ct. 
App.  Rule  14,  on  appeal  thereto,  con- 
sisting of  a  true  copy  of  the  record  in 
the  trial  court,  bill  of  exceptions,  as- 
signments, and  all  proceedings  in  the 
cause,  including  the  opinion  of  the  court 
below,  all  under  the  hand  and  seal  of 
the  clerk,  called  by  said  rule,  in  case 
of  writ  of  error,  a  '^return"  thereto,  is 
a  record,  within  R.  S.  $  828,  post,  § 
1383,  allowing  to  the  clerk  for  "making 
any  record,  certificate,  return,  or  re- 
port, for  each  folio,  15  cents."  Prep- 
aration thereof  is  not  a  mere  copying  of 
a  paper,  the  fee  for  which  is  10  cents 
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per  folio.  Mcllwaine  ▼.  Ellington 
(1900)  99  Fed.  133. 

An  appeal  from  a  decree  discharging 
a  bankrupt  will  be  dismissed  for  non- 
compliance with  the  third  subdivision 
of  rule  14,  where  the  record  returned 
does  not  show  that  the  appeal  was  tak- 
en in  time,  nor  that  the  transcript  had 
been  filed  in  time,  nor  that  the  court 
was  in  possession  of  the  testimony. 
Williams  Bros.  v.  Savage  (1903)  120 
Fed.  497,  56  O.  C.  A.  647. 

Under  CJircuit  Court  of  Appeals  rule 
32,  providing  for  the  issuance  of  a  man- 
date on  the  determination  of  an  appeal, 
the  mandate  is  controlling  on  the  trial 
court  as  to  the  further  proceedings  in 
the  case.  Farmer  v.  Atlantic  Coast 
line  R.  Co.  (D.  C.  1913)  205  Fed.  319. 

77.  Fifth  circuit.— The  citation  on  ap- 
peal to  the  circuit  court  of  appeals  must 
be  signed  by  the  judge  or  justice,  and, 
under  rule  14,  par.  6,  must  be  made 
returnable  not  exceeding  30  days  from 
the  day  of  signing,  whether  the  return 
day  fall  in  vacation  or  in  term  time; 
but  a  defect  in  such  particulars  is  cur- 
ed by  the  filing  of  the  transcript  and 
an  entry  of  a  regular  appearance  by 
appellees'  counsel.  Freeman  v.  Clay 
(1891)  48  Fed.  849,  1  C.  O.  A.  115, 
decree  affirmed  (1892)  52  Fed.  1,  2  C. 
C.  A.  587. 

Under  rule  14,  an  authentication  stat- 
ing that  "the  foregoing  is  a  true,  full, 
and  complete  record  in  the  above-enti- 
tled cause"  is  sufficient.  Pennsylvania 
Co.  for  Insurance  on  Lives  and  for 
Granting  Annuities  v.  Jacksonville,  T.  & 
K.  W.  Ry.  Co.  (1893)  55  Fed.  131,  6  C. 
C.  A.  53;  Jacksonville,  T.  &  K.  W.  Ry. 
Co.  V.  American  Const.  Co.  (1893)  57 
Fed.  66,  6  C.  C.  A.  249,  denying  motion 
(1893)  55  Fed.  131,  5  C.  C.  A.  53. 

The  rules  in  regard  to  the  return 
day  of  appeals  and  to  the  filing  of  the 
transcript  are  directory,  and  it  is  within 
the  discretion  of  the  court  to  relieve 
parties  who  have  not  complied  there- 
with, though  rules  14  and  16,  as  to 
fixing  a  return  day  and  filing  the  order 
of  enlargement,  had  been  disregarded, 
as  the  transcript  had  been  presented  at 
and  before  the  first  term  of  the  appel- 
late court,  and  it  appeared  that  no  in- 
jury would  result  from  the  nonenforce- 
ment  of  the  decree,  appellant  should  be 
permitted  to  docket  the  cause,  on  con- 
dition of  paying  all  costs  of  the  appel- 
late court  State  of  Florida  v.  Char- 
lotte Harbor  Phosphate  Co.  (1895)  70 
Fed.  883,  17  C.  C.  A.  472,  granting 
motion  to  docket  (1895)  70  Fed.  336, 
16  C.  C.  A.  682. 

An  appeal  from  an  interlocutory  or- 
der refusing  a  preliminary  injunction 
to  restrain  the  expenditure  by  a  city 
of  a  fund  on  which  complainants  claim- 
ed a  lien,  which  appeal  is  required  by 
the  rules  of  the  circuit  court  of  appeals 
to  be  made  returnable  within  10  days, 
will  be  dismissed,  where  it  was  made 
returnable  in  30  days,  and  the  time  was 
afterwards  extended  by  agreement,  and 


the  appellants  permitted  an  entire 
term  of  court  to  pass  without  bringing 
the  matter  to  a  hearing,  during  which 
time  the  fund  in  controversy  had  been 
paid  out  by  the  defendant,  leaving  no 
practical  question  between  the  parties 
to  be  determined  on  such  appeal.  Katz 
V.  City  of  San  Antonio  (1899)  91  Fed. 
566,  34  O.  C.  A.  10. 

The  rule  requiring  writs  of  error  and 
citations  to  be  made  returnable  and 
the  transcript  to  be  filed  not  exceeding 
30  days  from  the  day  of  signing  the  ci- 
tation, is  directory  and  not  jurisdiction- 
al, and  an  appeal  will  not  be  dismissed 
because  of  noncompliance  therewith, 
where  the  appellee  has  appeared  and  it 
appears  that  no  injury  has  resulted 
from  the  failure  to  comply  with  the 
rule.  Love  v.  Busch  (1906)  142  Fed. 
429,  73  C.  C.  A.  545. 

The  clerk  of  a  circuit  court  is  not 
authorized  by  law  to  require  an  ap- 
pellant to  pay  the  costs  which  accrued 
to  him  and  the  marshal  prior  to  the  ap- 
peal as  a  condition  to  his  transmission 
of  the  record  to  the  appellate  court, 
where  the  appellant  has  given  a  super- 
sedeas bond  in  conformity  to  rule  13 
of  the  Circuit  Court  of  Appeals.  Jen- 
nings V.  Johnson  (1906)  148  Fed.  337, 
78  C.  C.  A.  329. 

78.  Sixth  circuitd— A  writ  of  error  will 
not  be  dismissed  by  the  circuit  court  of 
appeals  because  return  thereof  was 
made  one  day  after  it  was  returnable 
by  its  terras.  Altenberg  v.  Grant 
(1897)  83  Fed.  980,  28  C.  C.  A.  244. 

Rule  14,  cl.  4,  fixes  the  limit  within 
which  the  presiding  judge  may  act  in 
such  matter  and  he  is  not  authorized  to 
make  an  order  for  incorporating  orig- 
inal papers  introduced  in  evidence  in 
the  record  on  appeal,  instead  of  copies 
merely  for  the  purpose  of  saving  ex- 
pense to  the  parties,  nor  unless  in  his 
opinion  an  inspection  of  the  originals 
by  the  appellate  court,  as  distinguished 
from  authenticated  copies,  is  either 
necessary  or  would  be  useful  or  aidful 
in  the  determination  of  the  appeal. 
Dowagiac  Mfg.  Co.  v.  Brennan  &  Co. 
(C.  C.  1907)  156  Fed.  213. 

Though  rule  18,  subd.  2,  of  the  cir- 
cuit court  of  appeals  for  the  sixth  cir- 
cuit, authorizing  the  judge  to  sign  the 
citation  on  writ  of  error,  or  any  judge 
of  the  circuit  court  of  appeals  to  en- 
large the  time  for  return  of  citation 
at  or  before  the  expiration  of  such 
time,  does  not  authorize  such  judges  to 
extend  the  time  after  the  return  day, 
the  court  itself  may  grant  such  exten- 
sion at  any  time  during  the  term  to 
which  the  citation  was  made  return- 
able. Shea  v.  U.  S.  (1915)  224  Fed. 
426,  140  C.  C.  A.  120. 

79.  Seventli  circuitw^On  a  motion  to 
dismiss,  argued  a  little  over  a  month 
after  the  appeal  was  perfected,  held, 
that  it  was  no  ground  of  dismissal  in 
the  Seventh  circuit  that  the  record  had 
not  yet  been    printed,    or   any    briefa 
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filed;  there  being  no  allegation  that 
appellant  had  failed  to  give  the  re- 
quired undertaking  for  costs,  or  to  pa<y 
the  clerk  the  estimated  cost  and  fees 
for  printing  the  record,  or  to  file  a 
printed  brief  within  20  days  after  de- 
livery by  the  clerk  of  the  printed  rec- 
ord. Rules  14,  23,  24.  Farmers'  Loan 
&  Trust  Co.  V.  Chicago  &  N.  P.  R.  Co. 

(1896)  73  Fed.  314,  19  C.  C.  A.  477, 
overruling  motion  to  dismiss  appeal  (C. 
C.  1R95)  68  Fed.  412,  appeal  dismissed 

(1897)  84  Fed.  1017,  28  C.  C.  A.  681. 
Rule  14,  subd.  5,  and  rule  16,  subd.  1, 

must  be  observed ;  otherwise  the  appeal 
will  be  dismissed  unless  the  time  is  en- 
larged before  its  expiration.  An  order 
enlarging  the  time  for  perfecting  the  ap- 
peal, made  after  such  time  has  expired, 
is  ineffectual.  Chamberlain  Transp.  Co. 
V.  South  Pier  Coal  Co.  (1903)  126  Fed. 
165,  61  C.  C.  A.  109. 

80.  Eighth  circuit.— Where  on  error 
the  citation  is  made  returnable  60  days 
after  its  date  (as  allowed  by  rule  14, 
par.  5),  and  the  writ  of  error  on  a  day 
named  which  is  less  than  60  days  there- 
from, it  will  be  presumed  that  the  fix- 
ing of  the  latter  day  was  an  oversight, 
and  the  writ  will  not  be  dismissed 
where  the  record  is  filed  thereafter, 
but  within  60  days,  though  rule  16  re- 
quires the  record  to  be  filed  "by  or  be- 
fore the  return  day."  McClellan  v. 
Pyeatt  (1892)  49  Fed.  259,  1  C.  C.  A. 
241. 

It  is  the  duty  of  the  clerk  of  the 
trial  court  to  annex  to  and  transmit 
with  the  record  a  copy  of  any  opinion 
filed  in  the  case  relating  to  any  of  the 
rulings  assigned  as  errors,  pursuant  to 
the  second  paragraph  of  rule  14,  though 
the  moving  party  fails  to  designate  such 
opinion  in  the  praecipe  which  he  files 
for  the  transcript.  The  party  who 
moves  for  a  review  of  the  action  of 
the  trial  court  is  responsible  to  the 
appellate  court  for  the  insertion  in  the 
transcript  returned  to  it  by  the  clerk 
of  the  lower  court  of  a  copy  of  all  the 
papers  and  proceedings  necessary  to 
the  hearing,  under  this  rule,  and  it  is 
the  duty  of  the  clerk  of  the  trial  court 
to  follow  his  praecipe  designating  the 
portions  of  the  papers  and  proceedings 
to  be  returned.  Where  the  moving  par- 
ty files  no  praecipe  it  is  the  duty  of  the 
clerk  of  the  trial  court  to  see  that  the 
transcript  is  a  true  copy  of  the  pa- 
pers and  proceedings  necessary  to  a 
hearing  in  the  circuit  court  specified 
in  this  rule,  and  it  is  also  his  duty  to 
see  that  his  certificate  clearly  shows 
this  fact.  Teller  v.  U.  S.  (1901)  111 
Fed.  119,  49  C.  C.  A.  263. 

Where  a  transcript  of  the  record  is 
filed  in  the  circuit  court  of  appeals 
within  60  days  from  the  signing  of  the 
citation  and  within  the  time  specified 
therein,  but  after  the  return  day  of  the 
writ  of  error,  and  the  failure  to  file  it 
before  that  return  day  has  not  contin- 
ued the  hearing  of  the  case  over  any 
term  of  court,  and  no  motion  to  dismiss 
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is  made  until  the  expense  of  printing 
the  transcript  has  been  incurred,  the 
writ  will  not  be  dismissed.  Incorpo- 
rated Town  of  Gilman  v.  Fernald  (1905) 
141  Fed.  940.  72  C.  C.  A.  666. 

Under  this  section  and  rule  14  of  the 
circuit  court  of  appeals,  it  devolves  on 
appellant  to  bring  a  record  showing 
such  proceedings  as  are  necessary  for 
presentation  of  the  errors  assigned,  and 
for  want  thereof  the  court  has  power 
to  dismiss  the  appeal,  but  the  power  to 
dismiss  ought  not  to  be  exercised  unless 
the  omission  arose  from  negligence  or 
indifference,  and  where  good  faith  is 
shown  the  appellee  will  be  directed  to 
designate  such  additional  papers,  docu- 
ments, and  proof  as  he  deems  neces- 
sary for  a  proper  presentation  of  the 
case,  and  appellant  will  be  ordered  to 
file  the  same  as  a  part  of  the  record 
under  penalty  of  a  dismissal  of  the 
appeal.  State  of  Kansas  v.  Meriwether 
(1909)  171  Fed.  39,  96  C.  C.  A.  281. 

Where  under  the  express  provisions 
of  rule  9  of  the  supreme  court  and  rule 
14  of  the  circuit  court  of  appeals,  the 
transcript  or  return  to  the  writ  of  er- 
ror is  filed  in  the  appellate  court  after 
the  return  day  named  in  the  writ  but 
before  the  expiration  of  the  next  term 
after  the  writ  issues,  the  writ  is  in 
force,  unless  before  the  filing  of  the 
transcript  or  return  the  defendant  in 
error  moves  to  dismiss  the  case.  Gould 
V.  U.  8.  (1913)  205  Fed.  883,  126  C. 
C.  A.1. 

81.  Ninth  circuits— Where  the  Circuit 
Court,  as  authorized  by  rule  14,  subd. 
4,  transmitted  to  the  Circuit  Court  of 
Appeals  an  original  document  admitted 
in  evidence  over  objection  that  it  was 
not  stamped,  it  was  immaterial  that  the 
copy  of  the  document  contained  in  the 
record  did  not  show  either  that  the 
document  or  the  certificate  of  acknowl- 
edgment indorsed  thereon  by  a  notary 
public  was  not  stamped.  Sackett  v. 
McCaffrey  (1904)  131  Fed.  219,  65  C. 
C.  A.  205. 

Where,  on  the  filing  of  an  assignment 
of  errors  in  the  trial  court,  the  clerk 
issued  a  writ  of  error,  and  a  judge  of 
the  circuit  court  of  appeals  approved  a 
supersedeas  bond  and  issued  a  citation, 
which  was  duly  served  on  the  defendant 
in  error,  the  failure  to  file  a  formal 
petition  for  the  writ,  as  required  by  rule 
11  of  the  circuit  court  of  appeals,  was  a 
defect  of  form  rather  than  of  substance, 
and  is  remediable;  hence  such  failure 
is  not  ground  for  dismissing  the  writ 
of  error.  Alaska  United  Gold  Min.  Co. 
V.  Keating  (1902)  116  Fed.  561,  53  C. 
C.  A.  655. 

Where  a  transcript  of  the  record  is 
filed  in  the  circuit  court  of  appeals  aft- 
er the  time  prescribed  by  the  rules  has 
expired,  but  before  a  motion  is  made  to 
dismiss  the  appeal  on  that  ground,  such 
motion  will  not  be  granted.  The  Kawai- 
lani  (1904)  128  Fed.  879,  63  C.  O.  A. 
347. 
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82.  Necessity  and  sufflolency  of  ex-  Ed.  178;  Adams  ▼.  Shirk  (1901)  105 
eeptions.— In  cases  tried  before  a  jury.  Fed.  659,  44  C.  C.  A.  653;  In  re  Brad- 
See  post,  §  1590,  and  notes.  In  cases  ford's  Petition  (1905)  139  Fed.  518,  71 
tried  without  a  jury.  See  post,  f  1668,  C.  C.  A.  334;  Sona  v.  Aluminum  Oast- 
and  notes.  ings  Co.  (1914)  214  Fed.  936,  939.  131 

C.   0.  A.  232;    Southern  Exp.   Co.  v. 

CITED    WITHOUT    DEFINITE    AP-  Reagin  (1915)  228  Fed.  14,  142  C.  C. 

PLICATION  j^  470-    Jq  ^e'  A.  L.  Robertshaw  Mfg. 

Bradford  v.  Southern  R.  Co.   (1904)  Co.  (D.  C.  1905)  135  Fed.  220. 
25  Sup.  Ct.  55,  58,  195  U.  S.  243,  49  L. 

§  1115.  (Jud.  Code,  §  123.)     Marshals. 
■      The  United  States  marshals  in  and  for  the  several  districts  of 
1  said  courts  shall  be  the  marshals  of  said  circuit  courts  of  appeals, 
I  and  shall  exercise  the  same  powers  and  perform  the  same  duties, 
;  under  the  regulations  of  the  court,  as  are  exercised  and  performed 

by  the  marshal  of  the  Supreme  Court  of  the  United  States,  so  far 

as  the  same  may  be  applicable. 

Act  July  16,  1892,  c.  196,  J  1»  27  Stat  222.    Act  March  3,  1911,  c  231,  $ 

123,  36  Stat.  1132. 

§  1116.  Gud.  Code,  §  124.)     Clerks. 

Each  court  shall  appoint  a  clerk,  who  shall  exercise  the  same 
powers  and  perform  the  same  duties  in  regard  to  all  matters  with- 
in its  jurisdiction,  as  are  exercised  and  performed  by  the  clerk  of 
the  Supreme  Court,  so  far  as  the  same  may  be  applicable. 

Act  March  3,  1891,  c  517,  §  2,  26  Stat  826.    Act  March  3,  1911,  c  231,  § 

124,  36  SUt  1132. 

Notes  of  Deeisions 

Cleric  as  part  of  oourt^-^The  clerk  is  Appointment  of  derk  and  vacancy  in 

a   necessary   adjunct  and   part  of  the  offlcew— See  U.  S.  y.  Harsha  (1899)  19 

court,    and    any   unlawful   interference  Sup.  Ot  294,  172  U.  S.  567,  43  L.  Ed. 

with  papers  in  his  possession  is  con-  556. 

tempt  of  court     In  re  Lyman   (D.  G.  Cited    without    definite    application, 

1893)    55  Fed.   29.  Garter  v.  U.  S.  (1896)  31  01.  Ct.  344. 

§  1117.  (Jud.  Code,  §  125.)     Deputy  clerks;   appointment  and  re- 
moval. 

The  clerk  of  the  circuit  court  of  appeals  for  each  circuit  may, 
with  the  approval  of  the  court,  appoint  such  number  of  deputy 
clerks  as  the  court  may  deem  necessary.  Such  deputies  may  be  re- 
moved at  the  pleasure  of  the  clerk  appointing  them,  with  the  approval 
of  the  court.  In  case  of  the  death  of  the  clerk  his  deputy  or  deputies 
shall,  unless  removed  by  the  court,  continue  in  office  and  perform  the 
duties  of  the  clerk  in  his  name  until  a  clerk  is  appointed  and  has  qual- 
ified ;  and  for  the  defaults  or  misfeasances  in  office  of  any  such  dep- 
uty, whether  in  the  lifetime  of  the  clerk  or  after  his  death,  the  clerk 
and  his  estate  and  the  sureties  on  his  official  bond  shall  be  liable,  and 
his  executor  or  administrator  shall  have  such  remedy  for  such  de- 
faults or  misfeasances  committed  after  his  death  as  the  clerk  would 
be  entitled  to  if  the  same  had  occurred  in  his  lifetime. 

Act  Feb.  3,  1911,  c  33,  36  Stat  895.     Act  March  3,  1911,  c  231,  f  125, 

36  Stat  1132. 

§  1118.  (Jud.  Code,  §  126.)     Terms. 

A  term  shall  be  held  annually  by  the  circuit  courts  of  appeals 
in  the  several  judicial  circuits  at  the  following  places,  and  at  such 
times  as  may  be  fixed  by  said  courts,  respectively:  In  the  first 
'circuit,  in  Boston;  in  the  second  circuit,  in  New  York;  in  the  third 
circuit,  in  Philadelphia;  in  the  fourth  circuit,  in  Richmond;  in  the 
fifth  circuit,  in  New  Orleans,  Atlanta,  Fort  Worth,  and  Montgomery ; 
in  the  sixth  circuit,  in  Cincinnati ;  in  the  seventh  circuit,  in  Chicago ; 
in  the  eighth  circuit,  in  Saint  Louis,  Denver  or  Cheyenne,  and  Saint 
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Paul;  in  the  ninth  circuit,  in  San  Francisco,  and  each  year  in  two 
other  places  in  said  circuit  to  be  designated  by  the  judges  of  said 
court;  and  in  each  of  the  above  circuits,  terms  may  be  held  at  such 
other  times  and  in  such  other  places  as  said  courts,  respectively,  may 
from  time  to  time  designate :  Provided,  That  terms  shall  be  held  in 
Atlanta  on  the  first  Monday  in  October,  in  Fort  Worth  on  the  first 
Monday  in  November,  in  Montgomery  on  the  third  Monday  in  Octo- 
ber, in  Denver  or  in  Cheyenne  on  the  first  Monday  in  September,  and 
in  Saint  Paul  on  the  first  Monday  in  May.  All  appeals,  writs  of  er- 
ror, and  other  appellate  proceedings  which  may  be  taken  or  prose- 
cuted from  the  district  courts  of  the  United  States  in  the  State  of 
Georgia,  in  the  State  of  Texas,  and  in  the  State  of  Alabama,  to  the 
circuit  court  of  appeals  for  the  fifth  judicial  circuit  shall  be  heard  and 
disposed  of,  respectively,  by  said  court  at  the  terms  held  in  Atlanta, 
in  Fort  Worth,  and  in  Montgomery,  except  that  appeals  or  writs  of 
error  in  cases  of  injunctions  and  in  all  other  cases  which,  under  the 
statutes  and  rules,  or  in  the  opinion  of  the  court,  are  entitled  to  be 
brought  to  a  speedy  hearing  may  be  heard  and  disposed  of  wherever 
said  court  may  be  sitting.  All  appeals,  writs  of  errors,  and  other  ap- 
pellate proceedings  which  may  hereafter  be  taken  or  prosecuted  from 
the  district  court  of  the  United  States  at  Beaumont,  Texas,  to  the 
circuit  court  of  appeals  for  the  fifth  circuit,  shall  be  heard  and  dis- 
posed of  by  the  said  circuit  court  of  appeals  at  the  terms  of  court  held 
at  New  Orleans:  Provided,  That  nothing  herein  shall  prevent  the 
court  from  hearing  appeals  or  writs  of  error  wherever  the  said  courts 
shall  sit,  in  cases  of  injunctions  and  in  all  other  cases  which,  under 
the  statutes  and  the  rules,  or  in  the  opinion  of  the  court,  are  entitled 
to  be  brought  to  a  speedy  hearing.  AH  appeals,  writs  of  error,  and 
other  appellate  proceedings  which  may  be  taken  or  prosecuted  from 
the  district  courts  of  the  United  States  in  the  States  of  Colorado,  Utah, 
and  Wyoming,  and  the  supreme  court  of  the  Territory  of  New  Mex- 
ico to  the  circuit  court  of  appeals  for  the  eighth  judicial  circuit,  shall 
be  heard  and  disposed  of  by  said  court  at  the  terms  held  either  in 
Denver  or  in  Cheyenne,  except  that  any  case  arising  in  any  of  said 
States  or  Territory  may,  by  consent  of  all  the  parties,  be  heard  and 
disposed  of  at  a  term  of  said  court  other  than  the  one  held  in  Denver 
or  Cheyenne. 

Act  March  3,  1891,  c.  517,  §  3,  26  Stat.  827.  Act  June  9,  1902,  c  1071, 
32  Stat.  329.  Act  June  30,  1902,  c.  1333,  32  Stat.  548.  Act  Dec.  18,  1902,  c. 
4,  32  Stat.  756.  Act  Jan.  30,  1903,  c.  335,  32  Stat.  784.  Act  March  4.  1904.  c. 
395,  33  Stat  59.  Act  April  22,  1904,  c.  1420,  33  Stat.  249.  Act  March  3. 
1911,  c.  231,  §  126,  36  Stat.  1132. 

Provision  for  a  term  of  the  circuit  court  of  appeals  at  Asheville,  N.  C,  was 
made  by  Act  July  17,  1916,  c.  246,  post,  §  1118a. 

§  1118a.  (Act  July  17,  1916,  c  246.)  Terms;  Asheville,  N.  C. 
The  judges  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  shall  annually  open  and  hold  a  term  of  the  court  of 
said  circuit  at  Asheville,  North  Carolina,  at  such  time  as  may  be 
fixed  by  the  judges  thereof.    (39  Stat) 

This  was  an  act  entitled  "An  act  to  establish  a  term  of  the  United  States 
circuit  court  of  appeals  at  Asheville,  North  Carolina,"  cited  above. 

§  1119.  (Jud.  Code,  §  127.)     Rooms  for  court,  how  provided. 

The  marshals  for  the  several  districts  in  which  said  circuit  courts 
of  appeals  may  be  held  shall,  under  the  direction  of  the  Attorney 
General,  and  with  his  approval,  provide  such  rooms  in  the  pub- 
He  buildings  of  the  United  States  as  may  be  necessary  for  the  busi- 
ness of  said  courts,  and  pay  all  incidental  expenses  of  said  court,  in- 
cluding criers,  bailiffs,  and  messengers :  Provided,  That  in. case  proper 
rooms  can  not  be  provided  in  such  buildings,  then  the  marshals,  with 
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the  approval  of  the  Attorney  General,  may,  from  time  to  time,  lease 
such  rooms  as  may  be  necessary  for  such  courts. 

Act  March  3,  1891,  c.  517,  §  9,  26  Stat.  829.  Act  March  3,  1911,  c  231,  § 
127,  36  Stat.  1133. 

Notes  of  DeciflloBLS 

Provision  for  courtroomSd— This  sec-  ment    may    not   lawfully    set    up    any 

tion  makes  no  reference  to  the  treas-  authority  against  the  marshal  and  the 

ury  department  as  having  any  author-  attorney  general  as  to  any  rooms  avail- 

ity  over  the  use  and  occupation  of  pub-  able  for  the  courts  of  appeals.     In  re 

lie  buildings,  and  the  treasury  depart-  Lyman  (D.  C.  1893)  55  Fed.  29,  40. 

§  1120.  (Jud.  Code,  §  128,  as  amended,  Act  Jan.  28,  1915,  c.  22, 
§  2.)  Jurisdiction ;  when  judgment  final. 
The  circuit  courts  of  appeals  shall  exercise  appellate  jurisdiction 
to  review  by  appeal  or  writ  of  error  final  decisions  in  the  district 
courts,  including  the  United  States  district  court  for  Hawaii  and  the 
United  States  district  court  for  Porto  Rico,  in  all  cases  other  than 
those  in  which  appeals  and  writs  of  error  may  be  taken  direct  to  the 
Supreme  Court,  as  provided  in  section  two  hundred  and  thirty- 
eight,  unless  otherwise  provided  by  law;  and,  except  as  provided 
in  sections  two  hundred  and  thirty-nine  and  two  hundred  and  forty, 
the  judgments  and  decrees  of  the  circuit  court  of  appeals  shall  be 
final  in  all  cases  in  which  the  jurisdiction  is  dependent  entirely  upon 
the  opposite  parties  to  the  suit  or  controversy  being  aliens  and  citi- 
zens of  the  United  States  or  citizens  of  different  States ;  also  in  all 
cases  arising  under  the  patent  laws,  under  the  trade-mark  laws,  un- 
der the  copyright  laws,  under  the  revenue  laws,  and  under  the  crim- 
inal laws,  and  in  admiralty  cases. 

Act  ^larch  3,  1891,  c.  617,  §  6,  26  Stat.  828.  Act  March  3,  1911,  c.  231, 
i  128,  36  Stat.  1133.    Act  Jan.  28,  1915,  c.  22,  §  2,  38  Stat.  803. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Jan.  28, 
1915,  c.  22,  i  2,  cited  above,  by  adding,  after  the  words  ''United  States  district 
court  for  Hawaii,"  the  words  "and  the  United  States  district  court  for  Porto 
Rico,"  and,  after  the  words  "cases  arising  under  the  patent  laws,"  the  words 
"under  the  trade-mark  laws,"  so  as  to  make  the  section  read  as  set  forth  above. 

Section  6  of  said  Act  Jan.  28,  1915,  c.  22,  post,  §  1704a,  provided  that  the 
act  should  not  afitect  cases  pending  in  the  Supreme  Court,  or  cases  in  which 
writs  of  error  or  appeals  had  been  allowed  at  the  date  of  the  approval  of  the 
act,  and  that  nothing  in  the  act  should  be  deemed  to  repeal,  amend,  or  modify 
the  provisions  of  Act  March  2,  1907,  c.  2564,  post,.  §  1704. 

Other  provisions  as  to  the  finality  of  judgments  and  decrees  of  the  Circuit 
Courts  of  Appeals  are  contained  in  Act  Jan.  28,  3915,  c.  22,  §  4,  as  amended 
by  Act  Sept.  6,  1916,  c.  448,  §  3,  poet,  §  1120a. 

Writs  of  error  and  appeals  from  final  judgments  and  decrees  of  the  su- 
preme courts  of  Hawaii  and  Porto  Rico,  where  the  amount  involved,  exclusive 
of  costs,  exceeds  $5,000,  may  be  taken  and  prosecuted  in  the  Circuit  Courts  of 
Appeals,  by  a  provision  in  Act  Jan.  28,  1915,  c.  22.  §  2,  post,  |  1126a. 

ffotes  of  Deoisions 

I.    Jurisdiction    and    powers    of    circuit       16.    Cases    involving    construction    or 

courts   of   appeals   In    general  application  of  constitution  of  United 

1.  In  general.  States  or  constitutionality   of   act  of 

2.  Rules  and  conduct  of  business.  ,„        congress. 

S.    Supervisory  JurlsdlcUon.  ^^-    ^^^^  **^  ^^  consUtuUon  contra- 

4.  Power  to  Issue  writs.  venlng  United  States  constitution. 

5.    Certiorari.  18-    Cases   Involving  validity   or   con- 

6.    Mandamus.  ,,        structlon  of  treaties. 

Y^    Prohibition.  ^'    Cases   arising  under   the   revenue 

8.  Power  to  certify  questions  to  supreme       „^        ^^^^'      .    ,, 

^joypt^  20.    Admiralty  cases. 

9.  Appellate  Jurisdiction   In   general.  g-    rJ??no«U^H^?;«rfoTi«n  no»«a 

10.    courts  subject  to  review,  ??•    "   S^h?^  onrn««  ^^^^ 

U.    Determination  of  question  of  jn-  ^'  —  V^^Tt^l^^ZZ 

rlBdlction  in  general.  ^-  Land  calm  cases. 

12.    Amount  In  controversy.  25.  Naturalization  proceedings. 

13.    Cases     Involving    Jurisdiction     of  26.  Patent  cases. 

lower  court.  27.    Trade-mark    and    unfair   competl- 

14.    Cases  against  the  United  States.  tion  cases. 

15.    Cases      involving      constitutional  28.    —   Criminal  cases. 

questions  in  generaL 
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I.    Jurisdiction    and    powers   of    circuit 
courts  of  appeals  In  general — Cont'd. 

29.  Right  of  party  to  have  cause  reviewed 

in  the  Supreme  Court  or  In  the  Cir- 
cuit Court  of  Appeals. 

30.  Conclusiveness  of  decisions  of  Supreme 

Court. 

II.    Nature  and  form  of  remedy  by 
appeal  or  writ  of  error 

31.  Right  of  review  by  appeal  or  writ  of 

error. 

32.  Mode  of  review. 

33.    Appeal. 

34.    Writ  of  error. 

85.    Eicistence  of  other  remedy. 

36.  Right   to    different   remedies    in    same 

caHe. 
86i.  Writ  of  error  coram  nobis. 

III.    Decisions   reviewable 
(A)  Finality    of    determination 

37.  Necessity  of  final  determination. 

38.    Decisions  under  prior  statutes. 

39.  Final  decisions,  judgments,  decrees,  or 

orders  in  general. 

40.  —    Nature  of  action. 

41.    Nature  of  decision. 

42.    Finality  as  to  parties. 

43.    Adjudication  of  controversy. 

44.  Orders  after  Judgment. 

45.  Decisions  under  prior  statutes. 

46.  Interlocutory    and    intermediate    deci- 

sions. 

47.    Decisions  under  prior  statutes. 

(B)  Nature,   scope,   and   effect   of   decision 

48.  Discretionary  action. 

49.  Decisions  relating  to  parties  or  process. 

50.  Attachment. 

51.  Dismissal  or  nonsuit. 

52.  Continuance. 

53.  On  motion  for  new  trial. 

54.  Opening  or  vacating  Judgment  or  order. 

55.  Proceedings  after  decision  of  appellate 

court. 

56.  Costs. 

57.  Proceedings  for  review  of  part  of  judg- 

ment. 

IV.    Conclusiveness  of  decisions  of  cir- 
cuit courts  of  appeals  and  review 
by  supreme  court 

58.  Jurisdiction  dependent  on  diverse  citi- 

zenship. 

59.    Ancillary  or  supplemental  suit. 

60.    Petition   in   intervention. 

61.    Cross-bill  as  affecting  Jurisdiction 

dependent  on  diverse  citizenship. 

62.    Removal  to  federal  courts  for  di- 
verse citizenship. 

63.  Cases  arising  under  federal  constitution 

or  law  in  general. 

64.    Bankruptcy  cases. 

65.    ESmpioyers*    liability   act, 

66.  "Aliens"  within  statute. 

67.  Controversy  between  foreign  state  and 

citizen. 

68.  Cases  arising  under  patent  laws. 

69.  Cases  arising  under  trade-mark  laws. 

70.  Cases  arising  under  copyright  laws. 

71.  Cases  arising  under  revenue  law. 

72.  Cases  arising  under  criminal  laws. 

73.  Admiralty  cases. 

74.  Determination  of  jurisdictional  grounds. 

75.  Final  or  interlocutory  judgments  or  de- 

crees of  circuit  court  of  appeals. 

76.  Review  by  supreme  court. 

Procedure  on  appeal  in  general,  see  notes 
under  S  1646,  et  seq.,  post. 


I.  JURISDICTION     AND     POWERS 
OF  CIRCUIT  COURTS  OF  AP- 
PEALS IN   GENERAL 

1.  In  general.^The  appellate  jurisdic- 
tion not  vested  in  the  supreme  court  is 
vested  in  the  circuit  courts  of  appeals, 
and  the  entire  jurisdiction  distributed. 
McLish  V.  Roff  (1891)  12  Sup.  Ct.  118, 
141  U.  S.  661,  35  L.  Ed.  893:  Lau  Ow 
Bew  V.  TJ.  S.  (1892)  12  Sup.  Ct  517, 
144  U.  S.  47,  36  L.  Ed.  340.  See  Kir- 
wan  V.  Murphy  (1898)  18  Sup.  Ct.  592, 
170  U.  S.  205,  42  L.  Ed.  1009;  Omaha 
Electric  Light  &  Power  Co.  v.  City  of 
Omaha  (C.  C.  A.  1914)  216  Fed.  848, 
on  bill  of  review  reversing  decree 
(1910)  179  Fed.  455,  102  C.  C.  A.  601, 
which  affirmed  (O.  C.  1909)  172  Fed. 
494. 

2.  Rules   and  conduct  of  business.^ 

See,  ante.  §  1114,  and  notes  thereunder. 
Where  the  cause  is  one  in  which  the 
judgment  of  the  circuit  court  of  appeals 
is  not  "final,"  it  is  not  necessary  for 
that  court  to  order  a  reargument  be- 
fore a  full  bench.  Texas  &  P.  Ry.  Co. 
V.  Gentry  (1893)  57  Fed.  422,  6  C.  C. 
A.  413. 

3.  Supervisory    Jurisdiction^— Outside 

of  the  power  of  revision  given  in  bank- 
ruptcy proceedings,  a  circuit  court  of 
appeals  has  no  power  to  set  aside  or 
modify  an  order  made  by  a  district 
court,  except  on  appeal  or  writ  of  er- 
ror. It  cannot,  on  motion,  set  aside  an 
order  of  a  district  judge  admitting  de- 
fendants to  bail  pending  proceeding! 
for  review.  U.  S.  v.  Moy  Yee  Tal 
(1901)  109  Fed.  1,  48  C.  C.  A.  203. 
See  North  Bloomfield  Gravel  Min.  Co. 
V.  U.  S.  (1897)  83  Fed.  2,  27  C.  C.  A. 
395,  holding  that  the  court  can  act  on 
the  court  below  only  by  mandate.  See 
post,  §  1122,  and  notes  thereunder. 

4.  Power  to  Issue  writs.— The  Circuit 
Court  of  Appeals  may  issue  remedial 
writs  only  when  necessary  to  the  ap- 
pollnte  jurisdiction  of  the  court.  In  re 
Paquet  (1002)  114  Fed.  437,  52  C.  C. 
A.  239,  and  cases  cited.  And  see  post, 
§  1239,   and   notes  thereunder. 

5.  —  Certiorari.— The  circuit  courts 
of  appeals  cannot  issue  writs  of  cer- 
tiorari as  original  process,  and  can  re- 
view no  cause  except  by  an  appeal  tak- 
en or  writ  of  error  sued  out  as  pre- 
scribed. Travis  County -v.  King  Iron 
Bridge  &  Manufacturing  Co.  (1899)  92 
Fed.  690,  34  C.  C.  A.  620.  And  so  cer- 
tiorari will  not  lie  to  review  the  ac- 
tion of  a  District  Court  or  judge  in 
granting  or  refusing  an  injunction 
which  is  reviewable  by  appeal.  In  re 
Cogan  (C.  C.  A.  1915)  228  Fed.  192. 
But  a  party  to  an  appeal  in  admiralty  is 
entitled  to  a  writ  of  certiorari  to  re- 
quire the  clerk  of  the  district  court  to 
include  in  the  record,  and  properly  cer- 
tify, documents  which  were  used  in  ev- 
idence, but  have  been  omitted  from  the 
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record.  The  Margaret  B.  Roper 
(1901)  106  Fed.  740,  45  O.  O.  A.  577. 
Where  proceedings  in  District  Court 
would  ultimately  ripen  into  appealable 
judgment,  held,  that  Circuit  Court  of 
Appeals  would  not  by  certiorari  re- 
strain further  proceedings.  In  re  Oar- 
rosi  (C.  C.  A.  1916)  229  Fed.  863. 

6.  —  Mandamu8.^The  circuit  courts 
of  appeals  have  no  power  to  issue  a 
jmandamus  directing  a  circuit  court  to 
dismiss  a  case  in  limine,  on  the  ground 
that  no  jurisdiction  has  been  acquired 
over  the  defendant  by  the  method  of 
service  pursued,  for  they  can  only  is- 
sue a  mandamus  in  aid  of  their  own  ju- 
risdiction, and  they  have  no  jurisdiction 
in  a  case  in  which  the  only  question  in- 
volved is  the  jurisdiction  of  the  court 
below,  as  such  cases  are  reviewable  on 
appeal  only  in  the  supreme  court  IJ.  S. 
▼.  Severens  (1896)  71  Fed.  768,  18  C. 
0.  A.  314.  They  "have  no  jurisdiction  to 
require,  by  mandamus,  a  territorial  su- 
preme court  to  admit  to  bail  one  con- 
victed of  crime,  pending  an  appeal  to 
such  supreme  court,  after  the  question 
of  his  right  to  bail  has  been  determined 
adversely  to  him  by  such  supreme  court 
on  habeas  corpus.  U.  S.  v.  Judges  of 
United  States  Court  of  Appeals  (1898) 
85  Fed.  177,  29  C,  C.  A.  78.  They  have 
no  power  to  interfere  by  mandamus 
with  the  action  of  a  Circuit  Court, 
where  the  question  involved  relates  to 
its  jurisdiction  as  a  Circuit  Court  of 
the  United  States,  but  the  application 
in  such  case  must  be  made  to  the  Su- 
preme Court;  but  such  want  of  power 
in  the  Circuit  Court  of  Appeals  does 
not  exist  where  the  question  involved 
relates  to  the  jurisdiction  of  a  Circuit 
Court  as  a  judicial  tribunal  of  original 
jurisdiction,  having  no  relation  to  its 
limitation  as  a  national  court.  Dowa- 
giac  Mfg.  Co.  V.  McSherry  Mfg.  Co. 
(1907)  155  Fed.  524,  84  C.  C.  A.  38. 
The  jurisdiction  of  the  court  to  issue 
mandamus  is  incidental  only  to  other 
powers  expressly  conferred,  and  will 
not  be  exercised  where  there  is  nothing 
to  which  the  right  to  issue  such  writ 
can  be  appended  as  an  incident  U.  S. 
V.  Sessions  (1913)  205  Fed.  502,  123 
O.  C.  A.  570. 

The  court  in  aid  of  its  appellate  ju- 
risdiction has  power  to  grant  a  man- 
damus to  compel  the  District  Court  to 
enter  judgment  in  an  action  in  order 
that  the  defeated  party  may  have  a  re- 
view by  writ  of  error.  In  re  Watts 
(1914)  214  Fed.  80,  130  C.  C.  A.  520. 

Where  a  writ  of  error,  though  a  prop- 
er remedy,  is  inadequate,  the  court  may 
issue  a  mandamus  to  the  circuit  court  to 
correct  an  error.  North  Alabama  De- 
velopment Co.  V.  Orman  (1896)  71  Fed. 
764,  18  C.  C.  A.  309,  denying  petition 
for  writ  of  mandamus  (1893)  55  Fed. 
18,  5  C.  C.  A.  22.  But  an  order  quash- 
ing a  writ  of  garnishment  for  want  of 
jorisdlction,  and  dismissing  the  gar- 
nishee with  his  costs,  is  a  final  order, 
an  appeal  from  which  would  furnish  an 


adequate  remedy  to  the  party  aggriev- 
ed, and  a  mandamus  is  unnecessary  for 
the  purpose.  U.  S.  v.  Swan  (1895)  65 
Fed.  647,  13  C.  C.  A.  77. 

The  writ  of  mandamus  may  not  be 
made  to  perform  the  office  of  an  ap- 
peal, or  of  a  writ  of  error  to  review  the 
action  of  a  court  in  the  lawful  exer- 
cise of  its  jurisdiction,  nor  can  it  issue 
to  command  a  court  or  officer  to  decide 
a  judicial  question  in  a  particular  way; 
much  less  may  it  be  invoked  to  direct 
such  a  court  or  officer  to  reverse  a  de- 
cision of  a  judicial  question  which  has 
already  been  rendered.  U.  S.  v.  Judg- 
es of  United  States  Court  of  Appeals 
(1898)  85  Fed.  177,  29  C.  C.  A.  78. 

The  circuit  court  having  refused  to 
enter  a  decree,  and  having  permitted 
defendant  to  answer,  its  action  cannot 
be  reviewed  by  mandamus  to  compel  it 
to  sign  a  decree,  and  to  order  the  an- 
swer to  be  stricken  from  the  files; 
there  being  full  remedy  by  appeal,  and 
this,  independently  of  any  question  as 
to  tiie  general  power  of  circuit  courts 
of  appeal  to  issue  special  writs.  In  re 
Westervelt  (1900)  98  Fed.  912,  39  C. 
a  A.  350. 

7.  —  Prohibition^— A  circuit  court 
of  appeals  has  no  power  to  issue  a  writ 
of  prohibition  to  stay  proceedings  in  a 
circuit  court  in  a  case  in  which  its  ap- 
pellate jurisdiction  has  not  been  invok- 
ed, either  by  an  appeal  or  writ  of  er- 
ror. In  re  Paquet  (1902)  114  Fed. 
437,  52  C.  C.  A.  239.  It  has  no  power 
to  issue  a  writ  of  prohibition  as  an 
original  or  independent  proceeding,  but 
only  in  aid  of  its  own  jurisdiction, 
which  is  wholly  appellate,  and,  except 
in  cases  of  petitions  for  review  in 
bankruptcy  proceedings,  can  only  be  in- 
voked by  an  appeal  or  writ  of  error. 
Nor  can  it  issue  such  writ  as  ancillary 
to  a  contemplated  appeal  or  writ  of 
error.  Zell  v.  Judges  of  Circuit  Court 
of  United  States  for  Eastern  Dist  of 
Virginia  (1906)  149  Fed.  86,  78  C.  C. 
A.  670. 

A  Circuit  Court  of  Appeals  before 
which  a  criminal  case  is  pending  on 
writ  of  error  may  grant  a  writ  of  pro- 
hibition forbidding  the  district  judge  to 
set  aside  the  conviction  on  motion  aft- 
er the  term  because  of  bias  of  a  juror 
discovered  after  such  term.  U.  S.  ▼. 
Mayer  (1914)  35  S.  Ct  16,  235  U.  S. 
55,  59  L.  Ed.  129. 

The  consent  of  the  United  States  at- 
torney to  the  hearing  by  District  Court 
of  motion  after  the  term  to  set  aside  a 
conviction  for  misconduct  of  counsel 
and  bias  of  juror  is  not  a  waiver  of  any 
right  which  the  government  might  have 
to  a  writ  of  prohibition  in  the  Circuit 
Court  of  Appeals  on  defendant's  writ 
of  error.     Id. 

8.  Power  to  certify  questions  to  Su- 
preme Court.— See  post,  f  1216,  and 
notes  thereunder. 

9.  Appellate  Jurisdiction  in  general.^ 

This  section  defines  the  appellate  ju- 
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risdiction  of  the  Circuit  Court  of  Ap- 
peals, to  review  by  appeal  or  writ  of 
error .  final  decisions  of  the  District 
Court  and  the  existing  Circuit  Courts, 
and  the  appellate  jurisdiction  must  be 
exercised  in  all  cases  other  than  those 
provided  for  in  section  1215,  post,  un- 
less otherwise  provided  by  law.  Evans- 
Snider-Buel  Co.  v.  McCaskill  (1900) 
101  Fed.  660,  41  C.  C.  A.  577;  Heinze 
v.  Butte  &  B.  Consol.  Min,  Co.  (1904) 
129  Fed.  274,  63  C.  C.  A.  388.  writ  of 
certiorari  denied  (1904)  24  Sup.  Ct 
856,  194  U.  S.  632,  48  L.  Ed.  1159. 

The  words  "unless  otherwise  provid- 
ed by  law'*  were  inserted  out  of  abun- 
dant caution  in  order  that  any  qualifica- 
tion of  the  jurisdiction  be  contempora- 
neous or  subsequent  acts  should  not  be 
construed  to  take  it  away,  except  when 
expressly  so  provided  thereby  guard- 
ing against  implied  replies.  Lau  Ow 
Bew  V.  U.  S.  (1892)  12  Sup.  Ct  517, 
519,  144  U.  S.  47,  36  L.  Ed.  340.  They 
look  only  to  the  provisions  of  the  act 
or  to  contemporaneous  or  subsequent 
acts  expressly  providing  otherwise,  and 
do  not  include  provisions  of  earlier 
statutes.  American  Construction  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co. 
(1893)  13  Sup.  Ct.  758,  763,  148  U. 
S.  372,  37  V  Ed.  486.  See  Louisville 
Public  Warehouse  Co.  v.  Collector  of 
Customs  (1892)  49  Fed.  561,  1  C.  C. 
A.  371. 

An  ordinary  appeal  lies  to  the  court 
of  appeals,  and  not  to  the  supreme 
court  Passavant  v.  U.  S.  (1893)  13 
Sup.  Ct  572,  574,  148  U.  S.  214,  37 
L.  Ed.  426.  A  judgment  finding  a  per- 
son not  a  party  to  a  suit  guilty  of  con- 
tempt in  violating  a  restraining  order 
and  imposing  a  fine  is  reviewable  in 
the  circuit  court  of  appeals  in  aTi  cases 
other  than  those  specified  in  post,  § 
1215.  Nelson  v.  U.  S.  (1906)  26  Sup. 
Ct  358,  201  TJ.  S.  92,  50  L.  Ed.  673. 
Unless  one  or  the  other  of  the  issues 
which  under  section  1215,  post,  gives 
the  Supreme  Court  jurisdiction  is  rais- 
ed, the  case  is  reviewable  by  the  Cir- 
cuit Court  of  Appeals.  Alton  Water 
Co.  V.  Brown  (1908)  166  Fed.  840,  92 
C.  C.  A.  598,  writ  of  certiorari  denied 
Lewis  V.  Alton  Water  Co.  (1909)  29 
Sup.  Ct  690,  212  U.  S.  581,  53  L.  Ed. 
($59.  The  language  of  this  section  indi- 
cates an  intention  to  extend  the  review- 
ing authority  of  th'e  court  of  appeals 
80  as  to  include  all  final  decisions  of 
the  district  court  not  otherwise  pro- 
vided for  by  law,  and  the  writ  of  error 
referred  to  is  applicable  to  judgments 
of  the  district  court  and  of  the  circuit 
court  where  the  writ  is  necessary  and 
appropriate  to  invoke  the  reviewing  au- 
thority of  the  court.  Duncan  v.  Landis 
(1901)  106  Fed.  839,  45  C.  C.  A.  666. 
The  circuit  court  of  appeals  is  given 
appellate  jurisdiction  of  all  cases  other 
than  specified  classes  of  cases  review- 
able only  by  the  supreme  court,  and  the 
provisions  point  to  precisely  the  same 
practice  in  reaching  the  court  of  ap- 
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peals  and  proceeding  in  it  as  in  tak- 
ing and  conducting  appeals  or  writs  of 
error  to  and  in  the  supreme  court.  The 
Beeche  Dene  (1893)  55  Fed.  526,  527, 
5  C.  C.  A.  208.  It  is  only  when  the 
jurisdiction  of  the  trial  court  as  a  fed- 
eral court  is  in  issue  that  the  Supreme 
Court  has  exclusive  jurisdiction  to  en- 
tertain a  writ  of  error  or  appeal  under 
Act  March  3,  1891,  §  5,  post,  §  1215. 
Fidelity  Trust  Co.  v.  Gaskell  (1912) 
195  Fed.  865,  115  C.  C.  A.  527. 

All  federal  courts  are  courts  of  lim- 
ited jurisdiction,  and  the  question  of 
the  extent  of  their  jurisdiction  must  be 
decided  by  the  limitation  imposed  by 
law.  Mitchell  Coal  &  Coke  Co,  v.  Penn- 
sylvania R.  Co.  (1911)  192  Fed.  475, 
112  C.  C.  A.  637,  certiorari  denied 
(1912)  32  Sup.  Ct  528,  223  U.  S.  733. 
56  L.  Ed.  635.  The  appellate  jurisdic- 
tion is  limited  to  review  by  writs  of 
error  or  appeals  of  final  decisions  of 
the  courts  below.  Morgan  v.  Thomp- 
son (1903)  124  Fed.  203,  59  C.  C.  A. 
672.  With  the  single  exception  of  in- 
terlocutory orders,  as  to  which  a  right 
of  appeal  is  given  by  section  1121,  post 
Robinson  v.  Belt  (1893)  56  Fed.  328, 
5  C.  C.  A.  521,  judgment  reversed  Belt 
V.  Robinson  (1894)  63  Fed.  90,  11  a 
C.  A.  39. 

In  a  case  in  which  a  final  decree 
would  be  appealable  to  the  circuit  court 
of  appeals,  an  appeal  lies  to  that  court 
under  section  1121,  post,  from  an  in- 
terlocutory decree  granting  an  injunc- 
tion, though  such  appeal  raises  only  the 
question  of  the  lower  court's  jurisdic- 
tion. Lake  Nat  Bank  v.  Wolfeborough 
Sav.  Bank  (1897)  78  Fed.  517,  24  C. 
C.  A.  195.  The  circuit  court  of  appeals 
has  no  jurisdiction  to  review  a  judg- 
ment rendered  before  Act  March  3, 
1891,  was  passed.  U.  S.  v.  National 
Exch.  Bank  (1892)  53  Fed.  9,  3  C.  C. 
A.  390,  dismissing  writ  of  error  (C.  0. 
1891)  45  Fed.  1G3.  But  has  jurisdic- 
tion to  review  a  decree  entered  by  the 
circuit  court  after  the  passage  of  the 
act,  in  a  cause  pending  on  appeal  there- 
in at  the  date  of  that  act  The  Alijan- 
dro  V.  Wallace  (1893)  56  Fed.  621,  6 
C.  C.  A.  54;  Northern  Pac.  R.  Co.  v. 
Amato  (1892)  49  Fed.  881,  1  C.  C.  A. 
468,  affirming  judgment  Amato  v.  North- 
ern Pac.  R.  Co.  (C.  C.  1891)  46  Fed. 
561,  judgment  affirmed  Northern  Pac. 
R.  Co.  V.  Amato  (1892)  12  S.  Ct  740, 
144  U.  S.  465,  36  L.  Ed.  596. 

Where  on  a  bill  to  foreclose  a  mort- 
gage, a  decree  of  sale  was  rendered  in 
the  circuit  court  before  the  creation  of 
the  circuit  court  of  appeals,  and  after 
the  creation  of  that  court  a  decree  was 
entered  on  a  cross-bill  setting  up  a 
mechanic's  lien  on  the  premises,  an  ap- 
peal to  the  circuit  court  of  appeals 
would  lie  from  the  latter  decree,  though 
not  from  the  former.  Courtney  v. 
President,  etc.,  of  Insurance  Co.  of 
North  America  (1892)  49  Fed.  309,  1 
C.  C.  A.  249.  A  writ  of  error  to  the 
supreme  court  in  a  case  in  which  a  di- 
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rect  appeal  or  writ  of  error  is  not  pro- 
vided for  by  Act  March  8,  1891,  c.  517, 
must  be  dismissed  if  sued  out  after 
July  1,  1891.  Lutcher  v.  U.  S.  (1895) 
15  Sup.  Ct  718,  157  U.  S.  427,  39  L. 
Ed.  759. 

The  appellate  jurisdiction  conferred 
on  the  circuit  courts  by  R.  S.  §  633, 
was  taken  away  by  act  1891,  c.  517, 
which  repealed  the  section  and  substi< 
tuted  the  circuit  court  of  appeals,  but 
no  change  was  made  in  the  method  of 
procedure  in  the  district  court  or  in 
the  appellate  jurisdiction,  except  in  the 
transfer  of  the  appellate  jurisdiction  to 
the  circuit  court  of  appeals.  U.  S.  v. 
LouisvUle  &  N.  R.  Co.  (1909)  167  Fed. 
306,  93  C.  C.  A.  58. 

The  overruling  of  a  motion  to  quash 
an  indictment  will  not  be  reviewed  un- 
less the  failure  to  properly  exercise  ju- 
dicial discretion  amounts  to  a  denial  of 
justice.  Steigman  v.  U.  S.,  220  Fed. 
63,  135  C.  C.  A.  631. 

In  an  action  at  law,  the  circuit  court 
of  appeals  is  a  court  for  the  correction 
of  errors  of  the  trial  court  exclusively, 
and  questions  which  were  not  present- 
ed to,  or  decided  by,  that  court  are  not 
open  for  review.  Board  of  Gom'rs  of 
Lake  County,  Colo.,  v.  Sutiiff  (1899) 
97  Fed.  270,  38  C.  C.  A.  167;  City  of 
Pittsburgh  v.  Jonathan  Clark  &  Sons 
Co.  (1907)  154  Fed.  464,  83  C.  C.  A. 
262  (affirming  judgment  Jonathan 
Clark  &  Sons  Co.  v.  City  of  Pittsburgh 
[C.  C.  1906]  146  Fed.  441) ;  White  v. 
Chase  (1912)  201  Fed.  896.  120  C.  C. 
A.  194;  Federal  Mining  &  Smelting 
Co.  V.  Hodge  (1914)  213  Fed.  605,  130 
C.  C.  A.  197.  And  can  review  only 
sach  errors  in  an  action  tried  by  the 
court  as  are  presented  by  legal  proposi- 
tions presented  to  and  ruled  by  the 
trial  court  Seep  v.  Ferris-Haggarty 
Copper  Mining  Co.  (1912)  201  Fed. 
893,  120  C.  C.  A.  191.  And  is  without 
authority  to  review  refusal  of  the  low- 
er court  to  set  aside  a  verdict  as  con- 
trary to  the  weight  of  evidence. 
O'Donohue  v.  Bruce  (1899)  92  Fed. 
858,  35  C.  C.  A.  52. 

And  must  take  the  disputed  facts  as 
found  by  the  jury  on  substantial  evi- 
dence.   C.  A.  Smith  Timber  Co.  v.  Auld 

(1914)  218  Fed.  824,  134  C.  C.  A.  512. 
But  a  motion  for  a  new  trial  is  not 

essential  to  entitle  a  party  to  a  review 
of  the  judgment  on  writ  of  error  by 
the  Circuit  Court  of  Appeals.  Aaron 
▼.  U.  S.  (1907)  155  Fed.  833,  84  C.  0. 
A.  67. 

On  appeal  from  the  entry  of  a  final 
order  in  equity,  all  preceding  interlos- 
ntory  orders  and  decrees  may  be  re- 
viewed. Western  Union  Telegraph  Co. 
▼.  United  States  &  Mexican  Trust  Co. 

(1915)  221  Fed.  545.  137  C.  C.  A.  113. 
The   appellate   courts  cannot  permit 

dismissals  as  to  unnecessaiy  parties, 
so  as  to  retain  jurisdiction  of  a  suit 
Thomas  v.  Anderson  (1915)  228  Fed. 
41,  138  C.  C.  A.  405. 
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fO.  —  Courts  subject  to  review^— 

The  courts  whose  final  judgments  may 
be  reviewed  by  the  circuit  court  of  ap- 
peals are  constitutional  courts.  Steam- 
er Coquitlam  v.  U.  S.  (1896)  16  Sup. 
Ct.  1117,  103  U.  S,  346,  41  L.  Ed.  184. 
In  an  action  at  law  in  a  circuit  or  dis- 
trict court  under  Act  March  3,  1887, 
ante,  §  991  (20),  the  judgment  is  re- 
viewable by  the  circuit  court  of  ap- 
peals on  writ  of  error.  I".  S.  v.  Har- 
sha  (1899)  19  Sup.  Ct.  294,  295,  172 
U.  S.  567,  43  L.  Ed.  556  (certifying 
case  [1893]  56  Fed.  953,  6  C.  C.  A. 
178);  Chase  v.  U.  S.  (1894)  15  Sup. 
Ct  174,  155  U.  S.  489,  39  L.  Ed.  284; 
U,  S.  V.  King  (1896)  17  Sup.  Ct.  1001, 
164  U.  S.  703,  41  L.  Ed.  1182.  But 
see  U.  S.  V.  Davis  (1888)  9  Sup.  Ct 
657,  131  U.  S.  30,  33  L.  Ed.  93.  and 
Strong  V.  TJ.  S.  (1889)  40  Fed.  183, 
holding  that,  under  Act  March  3,  1887, 
§  1,  ante,  §  991  (20),  the  circuit  courts 
have  no  jurisdiction  of  appeals  from, 
and  writs  of  error  to,  the  district 
courts. 

The  right  of  the  supreme  court  to 
review  final  judgments  of  the  District 
Court  of  the  United  States  for  Porto 
Rico  is  unaffected.  Royal  Insurance 
Co.  V.  Martin  (1904)  24  Sup.  Ct  247. 
250,  192  U.  S.  149,  48  L.  Ed.  385.  No 
appeal  lies  from  a  territorial  supreme 
court  to  the  circuit  court  of  appeals  in 
assumpsit  between  citizens  of  the  ter- 
ritory' for  goods  sold  and  delivered. 
Aztec  Min.  Co.  v.  Ripley  (1892)  53 
Fed.  7,  3  C  C.  A.  388,  judgment  af- 
firmed (1894)  14  Sup.  Ct  236,  151  U. 
S.  79,  38  L.  Ed.  80.  See  Steamer  Co- 
quitlam V.  U.  S.  (189G)  16  Sup.  Ct 
1117,  163  U.  S.  346,  41  L.  Ed.  184, 
holding  that  the  circuit  court  of  ap- 
peals cannot  review  judgments  or  de- 
crees of  the  Alaska  district  court, 
which  is  regarded  as  the  supreme  court 
of  that  territory. 

The  circuit  court  of  appeals  has  no 
power  to  review  the  judgment  of  a 
state  supreme  court  Terry  v.  Davy 
(1901)  107  Fed.  50,  46  C.  C.  A.  141. 

A  judge  of  a  federal  District  Court 
having  neither  statutory  nor  common- 
law  authority  to  hear  a  criminal  case 
without  a  jury  on  a  plea  of  not  guilty, 
he  would  be  regarded  in  so  doing  as  an 
arbitrator  only,  and  his  conclusions  of 
fact  could  not  be  reviewed  on  a  writ  of 
error.  Low  v.  U.  S.  (1909)  169  Fed. 
86,  94  C.  C.  A.  1. 

The  provision  of  section  86  of  Act 
April  30,  1900,  providing  a  government 
for  the  territory  of  Hawaii,  that  "writs 
of  error  and  appeals  from  said  dis- 
trict court  shall  be  had  and  allowed  to 
the  circuit  court  of  appeals  of  the 
Ninth  judicial  circuit  in  the  same  man- 
ner as  writs  of  error  and  appeals  are 
allowed  from  circuit  courts  of  appeals 
as  provided  by  law,"  did  not  restrict 
the  appellate  jarisdiction  of  the  circuit 
court  of  appeals  to  causes  tried  by  the 
district  court  when  acting  as  a  circuit  \ 
court,  but  was  sufficiently  comprehen- 
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sive  to  give  such  right  of  review  in  all 
causes  which  would  be  so  reviewable 
if  tried  in  a  district  or  circuit  court  of 
the  United  States,  the  phrase  "in  the 
same  manner"  having  reference  to  the 
proceuurc  only;  and  that  a  decree  in 
admiralty  rendered  by  such  district 
court  was  appealable.  Wilder's  S.  S. 
Co.  V.  Low  (1901)  112  Fed.  161,  50 
C.  C.  A.  473.  And  see  Wright  v.  Mac- 
Farlane  &  Co.  (1903)  122  Fed.  770, 
58  C.  C.  A.  570. 

Where  a  District  Court  for  the  Dis- 
trict of  Alaska,  on  dismissal  of  an  ap- 
peal from  a  conviction  in  a  justice  court 
which  has  been  superseded  by  the  giv- 
ing of  an  appeal  bond,  enters  judgment 
"as  it  was  given  in  the  court  below," 
as  required  by  Code  Cr.  Proc.  Alaska, 
§  450,  the  whole  case  may  be  taken 
for  review  by  writ  of  error  to  the  Cir- 
cuit Court  of  Appeals,  even  though  the 
motion  to  dismiss  was  based  on  want 
of  jurisdi3tion.  Cartier  v.  U.  S.  (1906) 
148  Fed.  804,  78  C.  C.  A.  494. 

The  Act  of  March  1,  1895,  c.  145,  28 
Stat.  695,  creating  a  court  of  appeals 
for  the  Indian  Territory,  deprived  the 
ciicuit  court  of  appeals  for  the  Eighth 
circuit  of  the  power  to  entertain  writs 
of  error  and  appeals  from  the  United 
States  court  in  the  Indian  Territory, 
and  writs  of  error  to  said  circuit  court 
of  appeals  allowed  by  the  United  States 
court  in  the  Indian  Territory  after 
March  1,  1895,  must  be  dismissed. 
Scott  V.  Hamner  (1896)  72  Fed.  289, 
18  C.  C.  A.  565;  Gowen  v.  Bush 
(1896)  72  Fed.  299,  18  O.  C.  A.  572. 

New  Mexico  Enabling  Act,  §§  14,  15, 
held  not  to  confer  on  the  Circuit  Court 
of  Appeals  jurisdiction  of  a  writ  of  er- 
ror to  review  a  decision  of  the  state 
Supreme  Court  on  appeal  from  a  con- 
viction in  a  court  of  the  territory,  af- 
firmed by  the  territorial  Supreme 
Court,  where  the  case  was  pending 
when  the  state  was  admitted.  Dovato 
v.  State  of  New  Mexico  (C.  C.  A.  1915) 
220  Fed.  104, 

See  Porter  v.  U.  S.  (C.  C.  1835)  Fed. 
Cas.  No.  11,290,  holding  that  the  dis- 
trict court  of  the  Northern  district  of 
New  York  is  placed  in  the  same  rela- 
tion to  the  circuit  court  as  that  of  the 
Southern  district,  and  an  appeal  lies 
from  it  to  the  circuit  court  of  the 
Southern  district  to  the  same  extent 
Act  April  9,  1814. 

II. Determination  of  question  of 

Jurisdiction  in  general.— An  appellate 
federal  court  can  and  should  consider 
on  its  own  motion  the  question  of  the 
jurisdiction  of  a  federal  court  to  which 
a  cause  has  been  removed  from  the 
state  court,  as  presenting  a  separable 
controversy,  though  the  plaintiff  with- 
drew and  did  not  renew  his  motion  to 
remand  to  the  state  court,  but  went 
to  trial  in  the  federal  court  without  ob- 
jection. Chicago,  B.  &  Q.  Ry.  Co.  v. 
Willard  (1911)  31  S.  Ct.  460,  220  U. 
S.  413,  55  L.  Ed.  521,  affirming  judg- 
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ment  Willard  v.  Chicago,  B.  &  Q.  R. 
Co.  (1908)  165  Fed.  181,  91  O.  C.  A. 
215.  Regardless  of  whether  any  ob- 
jection was  taken  to  the  jurisdiction 
of  the  federal  court  either  in  the  court 
below  or  on  appeaL  Fred  Macey  Co. 
V.  Macey  (1905)  135  Fed.  725,  68  C.  C. 
A.  363.  And  the  court  on  writ  of  er- 
ror must  declare  lack  of  jurisdiction, 
and  remand  the  case,  with  directions  to 
remand  to  the  state  court,  without  de- 
termining any  other  questions.  Euos 
V.  Kentucky  Distilleries  &  Warehouse 
Co.  (1911)  189  Fed.  342,  111  C.  C. 
A.  74.  A  writ  of  error  to  review  remov- 
al would  be  dismissed.  United  States 
V.  Alamogordo  Lumber  Co.  (1912)  202 
Fed.  700,  121  C.  C.  A.  162. 

The  court  should  take  notice  of  a 
lack  of  jurisdiction,  appearing  from 
bill  dismissed  for  want  of  equity,  though 
it  is  not  suggested  in  the  briefs  or  at 
the  hearing.  Wetherby  v.  Stinson 
(1894)  62  Fed.  173,  10  C.  C.  A.  243. 

It  should  direct  the  dismissal  of  the 
case  where  the  complaint  shows  that 
the  requisite  diverse  citizenship  does 
not  exist.  Snead  v.  SeUers  (1894)  66 
Fed.  371,  13  C.  C.  A.  518,  judgment  re- 
versed (1895)  68  Fed.  729,  15  C.  C.  A. 
631. 

It  is  bound  to  consider  claim  that  di- 
verse citizenship  did  not  appear,  though 
not  argued  and  though  attempted  to 
be  waived.  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Stephens  (1914)  218  Fed.  535,  134 
C.  C.  A.  263. 

It  is  bound  to  consider  the  question  ' 
of  jurisdiction,  on  its  own  motion.    Em- 
pire  City   Fire   Ins.   Co.   v.   American 
Cent.  Ins.  Co.  (1915)  218  Fed.  774,  134 
C.  C.  A.  452. 

It  is  without  jurisdiction  to  review 
the  judgment  of  a  circuit  court  dis- 
missing a  suit  on  a  motion  challeng- 
ing its  jurisdiction.  Dudley  v.  Board 
of  Com'rs  of  Lake  County  (1900)  103 
Fed.  209,  43  C.  C.  A.  184. 

It  should  of  its  own  motion  examine 
the  record  to  test  its  own  jurisdiction, 
and  that  of  the  court  below.  Kansas 
City  Southern  Ry.  Co.  v.  Prunty  (1904) 
133  Fed.  13,  66  C.  C.  A.  163,  writ  of 
certiorari  denied  (1905)  25  S.  Ct.  799, 
197  U.  S.  623,  49  L.  Ed.  911. 

It  should  take  notice  of  want  of  ju- 
risdiction of  the  court  below,  where  it 
appears  from  the  record  on  appeal, 
whether  the  question  is  raised  by  the 
parties  or  not.  C.  C.  Taft  Co.  v.  Cen- 
tury Sav.  Bank  (1905)  141  Fed.  369,  72 
C.  C.  A.  671. 

Though  no  question  of  jurisdiction 
was  suggested  to  the  court  below  or 
to  the  Circuit  Court  of  Appeals,  that 
court  might  not  overlook  jurisdictional 
defects  disclosed  by  the  record.  La 
Belle  Box  Co.  v.  Stricklin  (1914)  218 
Fed.  529,  134  C.  C.  A.  257. 

Though  no  objection  because  of  a  de- 
fect of  parties  was  made  in  the  Dis- 
trict Court,  the  Circuit  Court  of  Ap- 
peals must  notice  the  defect  itself,  if 
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it  is  jurisdictionaL  Hawes  y.  First  Nat. 
Bank  of  Madison  (G.  C.  A.  1915)  229 
Fed.  51. 

Where  District  Court  had  no  juris- 
diction, held,  that  Circuit  Court  of  Ap- 
peals could  not  consider  the  merits, 
though  the  parties  did  not  raise  the 
question  of  jurisdiction.  In  re  Hollins 
(C.  C.  A.  1916)  229  Fed.  349. 

It  is  bound  to  inquire,  first,  as  to  its 
own  jurisdiction  of  a  cause  brought  be- 
fore it  by  appeal  or  writ  of  error,  and,  - 
second,  as  to  the  jurisdiction  of  the 
court  from  which  the  record  comes, 
even  though  the  question  is  not  raised 
by  the  parties.  Puget  Sound  Naviga- 
tion Co.  V.  Lavendar  (1907)  158  Fed. 
361,  84  C.  C.  A.  259.  And  where  the 
record  clearly  shows  want  of  jurisdic- 
tion of  the  federal  courts  in  the  prem- 
ises, it  is  its  duty  to  deny  jurisdiction 
on  its  own  motion  if  the  question  is  not 
raised  by  appellant  Gorman-Wright 
Co.  V.  Wrieht  (1904)  134  Fed.  363,  67 
C.  C.  A.  345. 

Where  the  record  does  not  show  a 
case  within  the  jurisdiction  of  the  Cir- 
cuit Court,  the  Circuit  Court  of  Ap- 
peals will  notice  the  fact,  though  no 
jurisdictional  question  is  raised.  Te- 
andle  v.  Pennsylvania  R.  Co.  (1909) 
169  Fed.  938,  95  C.  C.  A.  282.  And 
must  reverse  a  judgment  for  plaintiff, 
where  the  record  fails  to  show  juris- 
diction of  the  court  below.  Atlantic 
Coast  Line  R.  Co.  v.  Whilden  (19l2) 
195  Fed.  263,  115  C.  C.  A.  254.  Can- 
not remand  with  directions  to  dismiss 
for  want  of  jurisdiction,  where  alleged 
want  of  it  below  is  predicated  on  an 
issue  of  fact  adjudicated  below  in  favor 
of  jurisdiction,  and  the  order  or  judg- 
ment of  adjudication  is  not  properly 
brought  up  for  review.  Brady  v.  Ber- 
nard &  Kittinger  (1909)  170  Fed.  576, 
95  C.  C.  A.  656,  appeal  dismissed  and 
writ  of  certiorari  denied  (1910)  30  S. 
Ct.  695,  217  U.  S.  595,  54  L.  Ed.  896. 

A  judgment  will  be  reversed  on  writ 
of  error,  when  the  record  fails  to  show 
the  diversity  of  citizenship  necessary 
to  give  that  court  jurisdiction;  but  the 
plaintiff,  on  payment  of  the  costs  of  the  • 
trial  had,  will  be  permitted  to  amend 
his  declaration  to  show  such  jurisdic- 
tional facts.  Houston  v.  Filer  &  Stow- 
eU  Co.  (1900)  104  Fed.  163,  43  C.  O. 
A.  457. 

An  objection  to  jurisdiction  on  the 
ground  that  the  action  is  based  on  a 
contract  assigned  to  plaintiff,  and  it 
does  not  appear  that  it  could  have  been 
maintained  in  that  court  by  the  assign- 
or, cannot  be  waived,  and  may  be  raised 
at  any  time,  or  considered  by  the  court 
on  its  own  motion,  and  it  need  not  be 
presented  by  an  assignment  of  error  in 
the  appellate  court,  Utah-Nevada  Co. 
V.  De  Lamar  (1904)  133  Fed.  113,  66 
C.  C.  A.  179,  writ  of  certiorari  denied 
De  Lamar  v.  Utah-Nevada  Co.  (1905) 
26  S.  Ct  746.  199  U.  S.  605,  50  L.  Ed. 
330. 

The  question  of  jurisdiction  oh  ap- 


peal apparent  on  the  face  of  the  record 
must  be  noticed,  though  not  raised  in 
argument  Robbins  v.  EUenbogen 
(1895)  71  Fed.  4,  18  C.  C.  A.  83. 

A  corporation  originally  incorporated 
in  the  Indiana  Territory  under  the  Ar- 
kansas statutes,  put  in  force  by  Act 
Feb.  18,  1901,  became  an  Oklahoma 
corporation  for  purposes  of  jurisdiction 
when  that  state  was  admitted.  Shul- 
this  V.  McDougal  (1912)  32  Sup.  Ct 
704,  707,  225  U.  S.  561,  56  L.  Ed.  1205. 

An  order  entered  on  the  coming  in 
of  the  final  report  of  a  receiver  ap- 
pointed in  a  foreclosure  suit,  denying 
the  petition  of  the  receiver,  praying 
for  a  settlement  of  his  accounts,  and 
to  have  certain  costs  and  expenses  of 
the  receivership  adjudged  against  the 
complainant  because  of  the  insufficiency 
of  the  proceeds  of  the  mortgaged  prop- 
erty to  pay  the  same,  does  not  involve 
any  question  of  jurisdiction,  and  an  ap- 
peal lies  to  the  circuit  court  of  appeals, 
though  such  order  was  based  on  the 
ground  that  the  court  was  without  au- 
thority to  require  complainant  to  pay 
such  costs  and  expenses.  Chapman  v. 
Atlantic  Trust  Co.  (1902)  119  Fed.  257, 
56  C.  C.  A.  61,  writ  of  certiorari  denied 
Atlantic  Trust  Co.  v.  Chapman,  (1903> 
23  S.  Ct  849,  188  U.  S.  741,  47  L.  Ed. 
678. 

See  Henrie  v.  Henderson  (1906)  145 
Fed.  316,  76  C.  C  A.  196,  writ  of  cer- 
tiorari denied  Henderson  v.  Henrie 
(1907)  27  S.  Ct  795,  206  U.  S.  563, 
51  L.  Ed.  1190,  reversing  decree  In  re 
Henderson  (D.  C.  1905)  142  Fed.  568, 
holding  that  the  fact  that  neither  par- 
ty objected  to  the  jurisdiction  of  the 
federal  court  at  the  trial  was  insuffi- 
cient to  justify  the  circuit  court  of  ap- 
peals in  assuming  jurisdiction  to  de- 
termine the  controversy,  unless  the 
record  affirmatively  showed  that  the 
case  presented  was  within  the  class  of 
cases  of  which  jurisdiction  has  been 
conferred  on  the  federal  courts,  and 
Mansfield,  C.  &  L.  M.  Ry.  Co.  v.  Swan 
(1884)  111  U.  S.  379,  4  S.  Ct  510,  28 
L.  Ed.  462,  and  Grand  Tnmk  Ry.  Co. 
V.  Twitchell  (1894)  59  Fed.  727,  8  C. 
C.  A.  237,  holding  that  a  federal  appel- 
late court  will  take  notice  that  the  rec- 
ord does  not  show  jurisdiction  in  the 
court  below,  and  The  Natchez  (O.  C. 
1886)  27  Fed.  309,  holding  that  the  ap- 
pearance of  appellee,  in  an  admiralty 
suit,  and  his  participation  in  taking 
evidence  in  the  appellate  court,  estop 
him  from  denying  that  there  is  a  valid 
appeal  pending.  If,  in  the  opinion  of 
his  proctor,  another  and  more  specific 
bond  is  necessary  for  the  due  prose- 
cution of  the  appeal,  the  appellants 
will  be  directed  to  furnish  one. 

12. Amount  in  controversy.— No 

pecuniary  limit  on  the  appellate  juris- 
diction of  the  circuit  court  of  appeals 
is  imposed.  Kirby  v.  American  Soda 
Fountain  Co.  (1904)  24  S.  Ct  619,  620, 
194  U.  S.  141,  48  L.  Ed.  911;  The 
Habana   (1900)   20  Sup.   Ct.   290,   175 
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U.  S.  677,  44  L.  Ed.  320;  Northern 
Pac.  B.  Co.  y.  Amato  (1892)  49  Fed. 
881,  1  C.  C.  A.  468. 

Section  18  of  the  interstate  commerce 
law,  as  amended  by  act  March  2,  1889, 
post,  §  8584,  was  repealed  by  this  sec- 
tion in  so  far  as  it  allowed  an  appeal 
direct  to  the  supreme  court,  when  the 
matter  in  dispute  exceeded  $2,000,  and 
the  appeal  should  now  be  taken  to  the 
circuit  court  of  appeals.  Interstate 
Commerce  Commission  y.  Atchison,  T. 
&  S.  F.  R.  Co.  (1893)  13  Sup.  Ct  837, 
149  U.  S.  264,  37  L.  Ed.  727  (dismissing 
appeal  [C.  C.  1892]  50  Fed.  295,  fol- 
lowing  McLish  y.  RofiE  [1891]  12  Sup. 
Ct.  118,  141  U.  S.  661,  35  L.  Ed.  893) ; 
Lau  Ow  Bew  v.  U.  S.  (1892)  12  Sup. 
Ct.  517,  144  U.  S.  47,  36  L.  Ed.  340; 
Hubbard  y.  Soby  (1892)  13  Sup.  Ct  13, 
146  U.  S.  56,  36  L.  Ed.  886,  and  Chica- 
go &  N.  W.  Ry.  Co.  y.  Osborne  (1892) 
13  Sup.  Ct  281,  146  U.  S.  354,  56  L. 
Ed.  1002.  The  court  has  jurisdiction 
to  reyiew  causes  pending  in  the  circuit 
courts  at  the  time  of  its  creation,  eyen 
though  such  causes,  being  for  less  than 
$5,000,  were  not  before  reyiewable  in 
any  court  Making  the  cause  review- 
able is  not  impairing  the  jurisdiction 
of  the  court,  within  the  clause  of  the 
joint  resolution  which  declares  that  the 
act  shall  not  in  any  wise  impair  the 
jurisdiction  of  any  federal  court  in 
pending  causes.  Northerp  Pac.  R.  Co. 
y.  Amato  (1892)  49  Fed.  881,  1  C.  C. 

A.  468,  following  In  re  Claasen  (1890) 
11  Sup.  Ct.  735,  140  U.  S.  200,  35  L. 
Ed.  409,  and  afQrming  judgment  Ama- 
to y.  Northern  Pac.  R.  Co.  (C.  C.  1891) 
46  Fed.  561,  judgment  affirmed  North- 
ern Pac.  R,  Co.  y.  Amato  (1892)  12  S. 
Ct  740,  144  U.  S.  466,  36  L.  Ed.  596. 

R.  S.  §  631,  limiting  appeals  from  the 
District  to  the  Circuit  Court  in  equity 
and  admiralty  to  cases  where  the  sum 
in  dispute  exceeded  $50,  is  not  appli- 
cable to  appeals  to  the  Circuit  Court  of 
Appeals,  but  was  superseded  by  the  act 
establishing  such  courts,  which  creates 
a  new  appellate  jurisdiction  without 
any  pecuniary  limitation.     The  Joseph 

B.  Thomas  (1906)  148  Fed.  762,  78  C. 

C.  A.  428,  affirming  judgment  (D.  C. 
1905)  136  Fed.  693.  But  see  North 
American  Trading  &  Transportation 
Co.  y-  Smith  (1899)  93  Fed.  7,  35  C. 
C,  A.  383.  And  see  Providence  Wash- 
ington Ins.  Co.  V,  Wager  (C.  C.  1888) 
37  Fed.  59;  Western  Union  Telegraph 
Co.  v.  White  (Tex.  Civ.  App.  1914) 
162  S.  W.  905. 

Where  a  number  of  libelants  join  in  a 
suit  in  admiralty  for  wages  under  R. 
S.  §  4547,  post,  §  8336,  their  claims 
are  several,  and  cannot  be  added  to- 
gether to  give  jurisdiction  to  an  ap- 
pellate court.  The  Joseph  B.  Thomas 
(1906)  148  Fed.  762,  78  C.  C.  A.  428. 

See  Winston  v.  U.  S.  (1845)  3  How. 
771,  11  L.  Ed.  823;  Mayberry  y. 
Thompson  (1847)  5  How.  121,  127,  12 
L.  Ed.  78;  Seaver  v.  Bigelow  (1866) 
5  WaU.  208,  210,  18  L.  Ed.  595;   Dale 
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TUe  Mfg.  Co.  V.  Hyatt  (1888)  8  Sup. 
Ct  756,  758,  125  U.  S.  46,  31  L.  Ed. 
683;  St  Paul  Plow  Works  v.  StarUng 
(1888)  8  Sup.  Ct  1327,  1328,  127  U. 
S.  376,  32  L.  Ed.  251;  Lawrence  v. 
Nelson  (1892)  12  Sup.  Ct  440,  442,  143 
U.  S.  215,  36  L.  Ed.  130. 

And  as  to  revenue  cases,  under  prior 
statutes,  see  U.  S.  v.  Carr  (1850)  8 
How.  1,  ci,  12  L.  Ed.  963;  U.  S.  v. 
Bromley  (1851)  12  How.  88,  98,  13 
L.  Ed.  905;  Pettigrew  y.  U.  S.  (1878) 
97  U.  S.  385,  386,  24  L.  Ed.  1029;  Sny- 
der y,  U.  S.  (1884)  5  Sup.  Ct  118,  119. 
112  U.  S.  216,  28  L.  Ed.  697;  U.  S. 
v.  Hill  (1887)  8  Sup.  Ct  S08,  310,  123 
U.  S.  681,  31  L.  Ed.  275;  U.  S.  v. 
Broadhead  (1888)  8  Sup.  Ct  1191,  127 
U.  S.  212,  32  L.  Ed.  147. 

13'  -^  Cases  involving  jurisdiction 
of  lower  court^^When  the  whole  case 
is  taken  to  the  circuit  court  of  ap- 
peals, that  court  has  jurisdiction  to  pass 
on  the  question  of  jurisdiction  in  the 
court  below.  McUsh  v.  Roflf  (1891)  12 
Sup.  Ct  118,  141  U.  S.  661,  35  L.  Ed. 
80«3;  American  Sugar-Refining  Co.  y. 
Johnson  (1893)  60  Fed.  503,  9  C.  C. 
A.  110;  Same  v.  Tatum  (1893)  60  Fed. 
514,  9  C.  C.  A.  121;  Baltimore  &  O.  R. 
Co.  y.  Myers  (1894)  62  Fed.  367,  10 
g.  C.  A.  485;  Rust  v.  United  Water- 
works Co.  (1895)  70  Fed.  129,  17  C. 
C.  A.  16;  Meeker  v.  Lehigh  Valley  R. 
Co.  (1910)  183  Fed.  548,  106  C.  C.  A. 
94  (reversing  judgment  [C.  C.  19091  175 
Fed.  320) ;  Cobb  v.  Sertic  (1914)  218 
Fed.  320,  134  C.  C.  A.  116. 

Where  the  jurisdiction  of  the  loyyer 
court  is  in  issue  and  is  sustained,  and 
there  is  judgment  for  defendant  on 
the  merits,  plaintiff  must  appeal  to  the 
circuit  court  of  appeals,  which  may 
certify  question  of  jurisdiction,  if  aris- 
ing, but  where  the  issue  of  jurisdiction 
is  decided  for  defendant,  plaintiff  should 
have  the  question  certified  and  take  his 
appeal  or  writ  of  error  directly  to  the 
supreme  court.  U.  S.  v.  Jahn  (1894) 
15  Sup.  Ct.  39,  155  U.  S.  109,  39  L.  Ed. 
87.  The  circuit  court  of  appeals  has 
no  jurisdiction  to  review  a  judgment 
dismissing  an  action  on  demurrer  for 
want  of  jurisdiction.  Cabot  v.  McMas- 
ter  (1895)  65  Fed.  533.  13  C.  C.  A. 
39;  Davis  &  Rankin  Bldg.  &  Mfg.  Co. 
v.  Barber  (1894)  60  Fed.  465,  9  C.  C. 
A.  79,  writ  of  error  dismissed  (1895)* 
15  Sup.  Ct  719,  157  U.  S.  673,  39  D. 
Ed. '853. 

It  has  no  jurisdiction  to  pass  on  ques- 
tions challenging  the  jurisdiction  of 
Circuit  Courts.  Boston  &  M.  R.  Co.  v. 
Gokey  (1908)  149  Fed.  42,  79  C.  C.  A. 
64,  9  Ann.  Cas.  384,  afiirmed  (1908) 
28  Sup.  Ct  657,  210  U.  S.  155,  52  I^ 
Ed.  1002.  Nor  authority  to  adjudge 
whether  the  court  below  erroneoasly 
determined  that  it  had  jurisdiction  of 
the  person  of  defendant  Coe  Brass 
Mfg.  Co.  V.  SavUk  (1899)  93  Fed.  519, 
35  C.  C.  A.  390. 

It  iff  excluded  from  appellate  jurisdic- 
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tion  in  all  cases  In  which  appellate 
jurisdiction  is  conferred  on  the  su- 
preme court,  and  where  the  jurisdiction 
of  the  court  helow  is  in  issue  and  that 
question  alone  is  presented  appellate 
jurisdiction  is  denied  to  the  circuit 
court  of  appeals,  and  has  no  jurisdiction 
to  review  an  order  dismissing  an  ac- 
tion for  damages  against  an  interstate 
carrier  for  rehating  on  the  theory  that 
the  trial  court  had  no  jurisdiction  of  an 
action  prior  to  submission  of  claim 
to  the  Interstate  Commerce  Commis- 
sion. Mitchell  Coal  &  Coke  Co.  v. 
Pennsylvania  R.  Co.  (1911)  192  Fed. 
475,  112  C.  C,  A.  637,  writ  of  certiorari 
denied  (1912)  32  Sup.  Ct.  528,  223  U. 
S.  733.  56  L.  Ed.  635.  And  has  no  ju- 
risdiction of  a  writ  of  error  from  the 
district  court  when  the  jurisdiction  of 
such  court  is  the  question  for  review, 
but  it  must  be  taken  direct  to  the  su- 
preme court.  U.  S.  V.  Sutton  (1891) 
47  Fed.  129,  2  C.  C.  A.  115. 

The  question  whether  diversity  of 
citizenship  exists,  so  as  to  vest  juris- 
diction in  the  Circuit  Court,  cannot 
be  passed  on  by  the  Court  of  Appeals. 
Sun  Printing  &  Publishing  Ass'n  v.  Ed- 
wards (1903)  121  Fed.  826,  58  O.  C.  A. 
162. 

On  the  dismissal  of  a  libel  to  enforce 
a  maritime  lien  against  a  vessel  in 
possession  of  an  assignee  for  creditors, 
for  want  of  jurisdiction  of  the  court, 
the  court  of  appeals  has  no  jurisdiction. 
The  AUiance  (1895)  70  Fed.  273,  17  C. 
C.  A.  124, 

A  decree  dismissing  a  libel  held  not 
for  want  of  jurisdiction,  but  on  the 
merits,  from  which  an  appeal  was  prop- 
erly taken  to  the  Circuit  Court  of  Ap- 
peals and  not  to  the  Supreme  Court. 
Hazelwood  Dock  Co.  v.  Palmer  (1915) 
228  Fed.  325.  Where  a  circuit  court 
remands  a  cause  to  the  state  court  on 
the  ground  of  a  lack  of  jurisdiction  to 
take  cognizance  of  it,  the  case  is  one 
in  which  the  jurisdiction  of  a  circuit 
court  is  in  issue,  within  section  1215, 
post,  and  is  therefore  excluded  by  this 
section  from  the  cases  of  which  that 
court  is  given  jurisdiction  by  such  sec- 
tion. In  re  Aspinwall's  Estate  (1898) 
«0  Fed.  675,  33  C.  C.  A.  217. 

Where  a  Circuit  Court  found  that  an 
attachment  was  fraudulently  sued  out 
by  p]ainti£f  and  levied  on  property  of 
defendants,  who  were  nonresidents  of 
the  state,  without  a  substantial  bond 
being  given  as  required  by  law.  for  the 
purpose  of  compelling  defendants  to 
come  within  the  jurisdiction,  and  dis- 
missed the  action  for  want  of  juris- 
diction, without  determining  any  other 
question,  the  judgment  is  not  review- 
able by  the  Circuit  Court  of  Appeals, 
but  only  by  the  Supreme  Court  Hays 
v.  Richardson  (1903)  121  Fed.  536,  57 
C.  C.  A.  698.  The  question  whether  di- 
versity of  citizenship  exists,  so  as  to 
vest  jurisdiction  in  the  Circuit  Court, 
cannot  be  passed  upon  by  the  Court  of 
Appeals.    On  error  to  the  Circuit  Court 


from  the  Circuit  Court  of  Appeals,  a 
question  as  to  the  jurisdiction  of  the 
Circuit  Court  will  be  certified  to  the 
Supreme  Court,  and  meanwhile  other 
questions  will  be  reserved.  Sun  Print- 
ing &  Publishing  Ass'n  v.  Edwards 
(1903)  121  Fed.  826,  58  C.  C.  A.  162. 

A  judgment  of  a  Circuit  Court  which 
sustains  the  objection  to  its  jurisdic- 
tion aiid  dismisses  the  suit  is  directly 
appealable  to  the  Supreme  Court,  and 
the  Circuit  Court  of  Appeals  has  no 
jurisdiction.  St.  Louis  Cotton  Com- 
press Co.  V.  American  Cottoni  Co. 
(1903)  125  Fed.  196,  60  C.  C.  A.  80. 

An  appeal  or  writ  of  error  does  not 
bring  before  the  circuit  court  of  ap- 
peals for  review  the  question  of  the 
jurisdiction  of  the  court  below.  Fish- 
eries Co.  V.  Lennen  (1904)  130  Fed. 
533,  65  C.  C.  A.  79;  Town  of  Water- 
ford  V.  Elson  (1906)  149  Fed.  91,  78 
C.  C.  A  675,  affirming  judgment  Elson 
V.  Town  of  Waterford  (C.  C.  1905)  138 
Fed.   1004. 

It  is  without  jurisdiction  of  pro- 
ceedings in  error  which  involve  only 
the  question  of  the  jurisdiction  of  the 
Circuit  Court  in  the  cause.  Halpin  v. 
Amerman  (1905)  138  Fed.  548,  70  C. 
C.  A.  462. 

It  is  without  jurisdiction  of  an  appeal 
in  an  ancillary  suit  where  the  only 
question  presented  by  the  assignments 
of  error  is  the  jurisdiction  of  the  court 
below  in  the  principal  suit,  jurisdiction 
in  such  case  being  exclusively  vested 
in  the  Supreme  Court  Kentucky  State 
Board  of  Control  for  Charitable  Insti- 
tutions V.  Lewis  (1910)  176  Fed.  556. 
100  C.  C.  A.  2oa 

A  trial  judge  may  properly  dismiss  a 
suit,  where  he  is  satisfied  from  the  evi- 
dence produced  on  the  trial  that  the 
property  involved  as  the  subject-matter 
of  the  action  was  coUusively  transfer- 
red to  plaintiff,  who  was  a  citizen  of 
another  state,  to  enable  a  suit  to  be 
brought  in  the  federal  court  and  in 
fraud  of  its  jurisdiction,  notwithstand- 
ing the  fact  that  he  had  previously 
overruled  a  motion  to  dismiss  on  that 
ground;  and  such  dismissal  may  be 
made  by  the  Circuit  Court  of  Appeals 
on  the  same  grounds.  Turnbull  v. 
Ross  (1905)  141  Fed.  649,  72  C,  C.  A. 
609. 

A  decree  sustaining  a  demurrer  for 
want  of  jurisdiction  of  the  trial  court 
and  dismissing  the  bill  held  appealable 
to  the  Supreme  Court  only.  Crawford 
V.  McCarthy  (1906)  148  Fed.  198,  78 
C.  C.  A.  356. 

Where  the  only  question  raised  by  the 
assignments  of  error  is  that  of  the  ju- 
risdiction of  the  trial  court,  the  writ  of 
error  must  be  taken  directly  to  the  Su- 
preme Court,  but  if  an  independent 
question  of  general  law,  as  well  as  the 
question  of  jurisdiction  is  raised,  the 
Circuit  Court  of  Appeals  has  power  to 
hear  and  determine  all  questions. 
Whether  the  giving  of  a  forthcoming 
bond  by  the  master  of  a  vessel  which 
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had  been  attached  in  a  suit  aj^ainst 
the  owuer  amounted  to  a  general  ap- 
pearance involved  a  question  of  juris- 
diction only,  and  an  order  vacating 
the  attachment  could  not  be  reviewed  by 
the  Circuit  Court  of  Appeals.  Olds  v. 
Herman  H.  Hettler  Lumber  Co.  (1912) 
195  Fed.  D.  115  C.  C.  A.  91. 

The  Circuit  Court  of  Appeals  has  no 
jurisdiction,  either  on  a  writ  of  error 
or  by  appeal,  to  review  a  decision  of 
the  District  Court  which  involves  only 
a  question  of  the  jurisdiction  of  that 
court,  as  the  remedy  lies  exclusively  in 
the  Supreme  Court  United  States  v. 
Sessions  (1913)  205  Fed.  502,  123  C. 
C.  A.  570. 

The  circuit  court  of  appeals  has  ju- 
risdiction to  determine  the  jurisdiction 
of  the  United  States  court  in  the  In- 
dian Territory  on  a  writ  of  error 
which  brings  up  the  whole  case,  wheth- 
er the  record  presents  the  single  ques- 
tion of  such  jurisdiction,  or  that  with 
other  questions.  McLish  v.  Roff  (1891) 
12  Sup.  Ct.  118,  141  U.  S.  661,  35  L. 
Ed.  893;  Crabtree  v.  Madden  (1893) 
54  Fed.  426,  4  C.  C.  A.  408;  Same  v. 
Byrne  (1893)  54  Fed.  432,  4  C.  C.  A. 
414. 

Where  jurisdiction  is  invoked  solely 
on  the  ground  of  diverse  citizenship,  the 
case  should  be  taken  to  the  circuit 
court  of  appeals.  Mexican  Cent.  R. 
Co.  V.  Eckman  (1903)  23  Sup.  Ct.  211. 
213,  187  U.  S.  429,  47  1m  Ed.  245. 

Where  there  has  been  a  decision  in 
the  lower  court  on  the  merits,  and  al- 
so on  a  question  concerning  the  court's 
jurisdiction  of  the  parties  or  its  pow- 
er to  take  jurisdiction  of  the  subject- 
matter  of  the  action,  the  judgment  is 
reviewable  by  the  proper  circuit  court 
of  appeals.  Morrisdale  Coal  Co.  v. 
Pennsylvania  R.  Co.  (1910)  183  Fed. 
929,  106  C.  C.  A.  269,  affirmed  (1913) 
as  Sup.  Ct.  938,  230  U.  S.  304,  57  L. 
Ed.    1494. 

An  appeal  lies  to  the  appropriate 
circuit  court  of  appeals  from  the  final 
decree  in  a  suit  where  jurisdiction  was 
Invoked  because  the  suit  was  ancillary 
to  a  receivership  suit  depending  on  di- 
verse citizenship  and  on  grounds  which 
involved  alleged  infractions  of  the  con- 
stitution. Railroad  Commission  of 
Ohio  V.  Worthington  (1912)  32  Sup.  Ct. 
653,  654,  225  U.  S.  101,  56  L.  Ed.  1004. 
But  see  Kentucky  State  Board  of  Con- 
trol for  Charitable  Institutions  v. 
Lewis  (1910)  176  Fed.  556, 100  C.  C.  A. 
208,  holding  that  the  circuit  court  of 
appeals  is  without  jurisdiction  of  an 
appeal  in  an  ancillary  suit  where  the 
only  question  presented  is  the  juris- 
diction of  the  court  below. 

A  circuit  court  of  appeals  has  juris- 
diction of  a  case  in  which  the  jurisdic- 
tion of  the  court  below  is  in  issue,  or 
which  involves  the  construction  or  ap- 
plication of  the  federal  constitution, 
if  other  questions  are  also  involved. 
Texas  &  P.  Ry.  Co.  v.  Bloom  (1894) 
60  Fed.  979,  9  C.  C.  A.  300,  judgment 
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affirmed  Same  v.  Manton  (1897)  17  Sup. 
Ct.  216,  164  U.  S.  636.  41  L.  Ed.  580. 

When  the  record  on  appeal  presents 
both  a  question  as  to  the  jurisdiction 
of  the  former  court,  and  other  ques- 
tions, which  if  the  circuit  court  is 
found  to  have  had  jurisdiction,  must  be 
disposed  of,  th«  court  of  appeals  has 
jurisdiction  of  the  appeal,  and  must 
consider  the  question  of  the  jurisdiction 
of  the  circuit  court,  although  that  court 
has  dismissed  the  case  for  want  of  ju- 
risdiction, and  the  circuit  court  of  ap- 
peals act  provides  that,  where  the 
question  is  alone  of  jurisdiction,  it  is  to 
be  certified  to  the  supreme  court.  Coler 
v.  Grainger  County  (1896)  74  Fed.  16, 
20  C.  C.  A.  267. 

An  assignment  of  error  that  the  cir- 
cuit court  erred  in  dismissing  the  ac- 
tion as  against  any  of  the  parties  named 
in  the  process,  though  they  had  not  been 
served,  and,  by  reason  of  nonresidence, 
could  not  be,  and  an  objection  that  the 
order  of  dismissal  was  a  final  order, 
did  not  involve  solely  a  question  of  the 
jurisdiction  of  the  circuit  court,  and 
hence  the  circuit  court  of  appeals  had 
jurisdiction  of  the  writ  of  error.  Beck 
&  Pauli  Lith.  Co.  v.  Wacker  &  Birk  B. 
&  M.  Co.  (1896)  76  Fed.  10,  22  C. 
C.  A.  11. 

Where  a  demurrer,  challenging  the 
jurisdiction  of  the  circuit  court,  and  al- 
so the  sufficiency  of  the  facts  alleged  in 
the  bill  to  constitute  a  cause  of  action, 
is  sustained  on  the  latter  ground,  an 
appeal  by  the  plaintiff  lies  to  the  circuit 
court  of  appeals,  which  may  determine 
the  question  of  jurisdiction,  or  certi- 
fy the  same  to  the  supreme  court. 
United  States  Freehold  Land  &  Emi- 
gration Co.  V.  Gallegos  (1898)  89  Fed. 
769,  32  C.  C.  A.  470. 

Where  want  of  jurisdiction  is  one 
ground,  among  others,  of  exceptions  to 
a  libel  in  the  district  court,  though  the 
one  in  which  the  exceptions  are  sus- 
tained and  the  libel  dismissed,  but  the 
jurisdictional  question  is  not  certified, 
the  circuit  court  of  appeals  may  en- 
tertain an  appeal  from  the  decree  of 
dismissal.  The  Presto  (1899)  93  Fed. 
522,  35  C.  C.  A.  394. 

If  the  question  of  jurisdiction  is  in 
issue,  and  the  jurisdiction  sustained, 
and  then  judgment  or  decree  is  ren- 
dered in  favor  of  the  defendant  on  the 
merits,  the  plaintiff,  who  has  main- 
tained the  jurisdiction,  must  appeal  to 
the  circuit  court  of  appeals,  where, 
if  the  question  of  jurisdiction  arises,  the 
circuit  court  of  appeals  may  certify  it. 
The  act  creating  the  circuit  courts  of 
appeals  does  not  give  such  courts  ju- 
risdiction to  review  a  judgment  of  a 
circuit  court  which  sustains  an  objec- 
tion to  its  jurisdiction  and  dismisses  the 
suit  on  that  ground,  but  the  plaintiff 
should  have  the  question  of  jurisdiction 
certified,  and  take  his  appeal  or  writ 
of  error  directly  to  the  supreme  court- 
Evans-Snider-Buel  Co.  v.  McCaskill 
(1900)  101  Fed.  658.  41  C.  C.  A.  577. 
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An  order  of  the  Circuit  Court,  made 
on  an  application  for  leave  to  file  a  bill 
of  review  for  the  purpose  of  setting 
aside  a  decree  in  favor  of  a  bank, 
which  quashed  the  service  of  notice  of 
the  application  on  the  ground  that  the 
bank  had  become  defunct  as  a  corpo- 
ration, but  which  also  denied  leave  to 
file  the  bill  on  the  merits,  •  although 
for  the  same  reason,  did  not  relate 
wholly  to  matters  of  jurisdiction,  and 
an  appeal  therefrom  lies  to  the  Circuit 
Court  of  Appeals.  Board  of  Council- 
men  of  City  of  Frankfort  v.  Deposit 
Bank  of  Frankfort  (1903)  124  Fed. 
18,  50  C.  C.  A.  538,  affirming  order 
(C.  C.  1902)  120  Fed.  165. 

Where  an  order  sustaining  a  de- 
murrer to  a  bill  for  want  of  jurisdic- 
tion was  in  favor  of  appellants,  who 
appealed  from  other  orders  and  a  final 
decree,  appellee  could  not  object  that 
the  Circuit  Court  of  Appeals  had  no 
jurisdiction  of  the  appeal,  on  the  ground 
that  the  question  of  jurisdiction  could 
only  be  reviewed  by  the  Supreme  Court. 
Viquesney  v.  Allen  (1904)  131  Fed.  21, 
65  O.  C.  A.  259. 

Where  the  question  of  jurisdiction  is 
in  issue  in  the  Circuit  Court,  and  is 
sustained,  and  a  judgment  or  decree  is 
rendered  in  favor  of  defendant  on  the 
merits,  the  Circuit  Court  of  Appeals 
has  jurisdiction  to  review  it.  Where 
the  jurisdiction  of  the  Circuit  Court  is 
decided  in  favor  of  defendant,  the  Cir- 
cuit Court  of  Appeals  has  no  jurisdic- 
tion to  review  the  decision,  as  it  dis- 
poses of  the  case;  but  plaintiff  must 
have  the  question  certified  and  take  his 
appeal  or  writ  of  error  to  the  Supreme 
Court.  A  decree  of  dismissal  \%ithout 
more  is  a  decree  that  the  court  has  ju- 
risdiction and  that  there  are  no  mer- 
its in  the  case,  and  is  reviewable  by 
the  Circuit  Court  of  Appeals.  Camp- 
beU  v.  Golden  Cycle  Min.  Co.  (1905)  141 
Fed.  610,  73  C.  C.  A.  260. 

Where  a  suit  between  citizens  of  the 
same  state  was  for  infringement  of  a 
patent,  and  was  so  tried  and  decided  by 
the  Circuit  Court,  the  Circuit  Court 
of  Appeals  has  jurisdiction  of  an  ap- 
peal therein,  notwithstanding  the  fact 
that  one  of  the  defenses,  upon  which 
the  case  turns  in  that  court,  depends 
upon  the  construction  of  a  contract  of 
license.  Clancy  v.  Troy  Belting  &  Sup*- 
ply  Co.  (1907)  157  Fed.  554,  85  C.  O. 
A-  314,  reversing  judgment  (O.  C. 
Ifi07)  152  Fed.  188. 

Assignments  of  error  challenging  the 
jurisdiction  of  the  Circuit  Court  sitting 
as  a  court  of  equity  to  review  its  de- 
cree after  the  term  at  which  it  was 
rendered,  and  not  involving  any  question 
as  to  the  court's  jurisdiction  over  de- 
fendant's person,  were  properly  re- 
viewable on  appeal  to  the  Circuit  Court 
of  Appeals.  Taylor  v.  Easton  (1910) 
180  Fed.  363,  103  O.  C.  A  509. 

Where  an  action  is  instituted  against 
several  defendants,  and  there  is  no 
seveiance  claimed  or  granted,  the  pro- 


ceedings for  review  may  be  properly 
taken  to  the  circuit  court  of  appeals, 
though  one  defendant  raises  a  juris- 
dictional question  only.  A.  J.  Phillips 
Co.  V.  Grand  Trunk  Western  Ry.  Co. 
(1012)  195  Fed.  12,  115  C.  C.  A.  94. 

When  the  jurisdiction  of  the  District 
Court  is  conditioned,  not  by  its  power 
as  a  court  of  the  United  States,  but  by 
its  general  authority,  by  the  general 
principles  of  jurisprudence,  or  by  the 
rules  and  principles  governing  courts 
of  concurrent  jurisdiction,  its  decision 
is  reviewable  by  the  Circuit  Court  of 
Appeals.    Fidelity  Trust  Co.  v.  Gaskell 

(1912)  195  Fed.  865,  115  C.  C.  A.  527. 
If   the    trial    court    decided   and   the 

assignments  of  error  raise  an  independ- 
ent question  of  general  law  as  well  as 
one  of  jurisdiction  the  Circuit  Court 
of  Appeals  has  jurisdiction  to  deter- 
mine both  questions.  Smith  v.  Farben- 
fabriken  of  Elberfeld  Co.  (1913)  203 
Fed.  476,  121  C.  C.  A.  598. 

A  case  having  been  tried  in  the  Dis- 
trict Court  on  its  merits  and  appealed 
to  the  Circuit  Court  of  Appeals,  with 
assignments  of  error,  that  court  has 
jurisdiction  to  determine  all  questions, 
including  a  question  of  the  jurisdiction 
of  the  trial  court.     U.  S.  v.   Sessions 

(1913)  205  Fed.  502,  123  C.  C.  A.  570. 
Where  the  ruling  on  sustaining  a  de- 
murrer to  a  complaint  against  an  inter- 
state carrier  for  unreasonable  charges 
for  omission  to  state  that  plaintiff's 
grievances  had  been  established  by  the 
Interstate  Commerce  Commission  was 
based  on  the  proposition  that  the  omis- 
sion constituted  a  failure  to  state  a 
cause  of  action  on  the  merits,  as  well 
as  showing  want  of  federal  jurisdiction, 
appeal  was  properly  taken  to  the  circuit 
court  of  appeals.  National  Pole  Co.  v. 
Chicago  &  N.  W.  R.  Co.  (1914)  211 
Fed,  65,  127  C.  C.  A.  5,01. 

Where  the  government's  contention 
on  appeal  from  an  order  discharging  a 
Chinaman  in  habeas  corpus  proceedings 
was  that  the  trial  court  exceeded  its 
jurisdiction  in  reviewing  the  merits,  the 
appeal  was  properly  taken  to  the  cir- 
cuit court  of  appeals  and  was  not 
within  the  exclusive  jurisdiction  of  the 
supreme   court.      Ex   parte  Jim    Hong 

(1914)  211  Fed.  73,  127  C.  C.  A.  5G9. 
The    question   of   the   jurisdiction   of 

the  circuit  court  in  foreclosure  pro- 
ceedings cannot  be  considered  in  the 
circuit  court  of  appeals,  where  the  only 
decision  given  and  order  made  below 
was  on  an  application  for  an  injunction 
to  restrain  proceedings  in  the  state 
court  concerning  the  same  subject-mat- 
ter. Gates  V.  Bucki  (1893)  53  Fed. 
961,  4  C.  C.  A.  116. 

Where,  in  a  suit  for  injunction,  the 
power  of  the  circuit  court  to  determine 
the  case  is  not  denied,  but  it  is  con- 
tended by  the  defendant  that  the  com- 
plainant has  not  made  out  a  case  prop- 
erly cognizable  in  a  court  of  equity, 
the  jurisdiction  of  the  circuit  court  is 
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not  in  issue,  within  the  statute  defining 
the  jurisdiction  of  the  circuit  courts  of 
appeals.  World's  Columbian  Exposi- 
tion V.  U.  S.  (1893)  56  Fed.  654,  6  C. 
O.  A.  68,  reversing  order  U.  S.  v. 
World's  Columbian  Exposition  (C.  C. 
1S03)  56  Fed.  630. 

The  jurisdiction  of  the  court  is  not 
drawn  in  question  by  the  denial  of  the 
right  of  the  plaintiff  to  the  judgment 
entered  in  its  favor,  nor  is  the  author- 
ity of  the  court  to  enter  the  judgment 
put  in  question  by  the  allegation  that  it 
is  erroneous,  so  as  to  allow  a  writ  of 
error  from  the  circuit  court  direct  to 
the  supreme  court.  Woodbridge  &  Tur- 
ner Engineering  Co.  v.  Rittpr  (C.  C. 
1895)  70  Fed.  679. 

Where  a  case  is  removed  from  a  state 
court  to  the  United  States  Circuit 
Court  and  the  jurisdiction  is  sustained, 
the  question  of  jurisdiction  cannot  be 
reviewed  on  a  writ  of  error  to  the  Cir- 
cuit Court  of  Appeals.  Pennsylvania 
Lumberman's  Mut.  Fire  Ins.  Co.  v.  Mey- 
er (1903)  126  Fed.  352,  61  C.  C.  A. 
254. 

Where,  in  a  suit  against  carriers 
for  reparation,  defendant  by  demurrer 
sought  to  raise  the  question  whether 
the  previous  action  of  the  interstate 
commerce  commission  was  sufficient  in 
law,  such  objection  did  not  raise  the 
question  of  the  jurisdiction  of  the  Cir- 
cuit Court  as  a  federal  court,  and  can  be 
reviewed  by  the  Circuit  Court  of  Ap- 
peals. A.  J.  Phillips  Co.  V.  Grand 
Trunk  Western  Ry.  Co.  (1912)  195 
Fed.  12,  115  C.  C.  A.  94. 

The  determination  of  its  own  juris- 
diction has  generally  been  left  to  the  ap- 
pellate court  itself,  and  the  Circuit 
Court  will  not  refuse  to  allow  an  ap- 
peal for  want  of  jurisdiction  thereof  in 
the  CJircuit  Court  of  Appeals.  In  re 
Kyle  (1910)  185  Fed.  219,  granting 
appeal  to  Court  of  Appeals  from  (C.  C. 
1910)  181  Fed.  617,  appeal  dismissed 
In  re  Sweetser  (1911)  186  Fed.  989, 
108  C.  C.  A.  659,  appeal  dismissed  Kyle 
V.  Hammond  (1912)  32  Sup.  Ct.  406, 
223  U.  S.  716,  56  L.  Ed.  627.  225  U. 
S.  692,  56  L.  Ed.  1260. 

Where,  in  proceedings  in  error  to  re- 
view a  judgment  of  a  District  Court, 
the  assignments  of  error  cover  not 
only  the  question  of  the  jurisdiction 
of  the  District  Court,  but  also  ques- 
tions on  the  merits,  thus  giving  the  Cir- 
cuit Court  of  Appeals  jurisdiction,  such 
jurisdiction  is  not  lost  by  the  failure 
of  plaintiff  in  error  to  argue  the  ques- 
tions on  the  merits.  Turk  v.  Illinois 
Cent.  R.  Co.  (1914)  218  Fed.  315.  134 
C.  C.  A.  111. 

14. Cases    against    the     United 

Statesw— An  appeal  from  a  decree  of  a 
circuit  court  in  a  suit  by  contractors, 
against  the  United  States,  to  recover 
for  materials  furnished  for  the  con- 
struction of  a  levee,  must  go  in  the 
first  instance  to  the  circuit  court  of  ap- 
peals, and  not  to  the  supreme  court. 
Ogden  V.  U.  S.  (1893)  13  Sup.  Ct  602, 
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148  U.  S.  390,  37  L.  Ed.  493,  following 
National  Exch.  Bank  v.  Peters  (1892) 

12  Sup.  Ct.  767,  144  U.  S.  570,  36  L. 
Ed.  545,  and  Hubbard  v.  Soby   (1892) 

13  Sup.  Ct.  13,  146  U.  S.  56,  36  L.  Ed. 
886. 

The  circuit  court  of  appeals  has  ju- 
risdiction to  review,  on  writ  of  error,  a 
judgment  rendered  by  the  circuit  court 
in  an  action  against  the  United  States, 
brought  under  the  Tucker  act  of  March 
3,  1887  (24  Stat.  505).  U.  S.  v.  Cou- 
dert  (1896)  73  Fed.  505.  19  C.  C.  A 
543. 

15.  —  Cases  Involving  constitution- 
al questions  In  general.— The  mere  fact 
that  a  constitutional  question  may  have 
so  arisen  that  a  direct  resort  to  the 
Supreme  Court  of  the  United  States 
may  be  had,  where  the  jurisdiction  of 
the  circuit  court  depends  on  diverse 
citizenship,  does  not  deprive  the  court 
of  appeals  of  jurisdiction  of  an  appeal, 
or  justify  it  In  declining  to  exercise 
that  jurisdiction.  American  Sugar  Re- 
fining Co.  V.  New  Orleans  (1901)  21 
Sup.  Ct.  646,  647,  181  U.  S.  277,  45 
L.  Ed.  859. 

A  question  as  to  the  full  faith  and 
credit  to  be  given  judgments  of  anoth- 
er state  is  not  disclosed  so  as  to  per- 
mit a  review  in  the  federal  Supreme 
Court,  under  this  section,  of  a  judg- 
ment of  the  Circuit  Court  of  Appeals, 
by  a  complaint  in  which  such  judg- 
ments seem  to  be  referred  to  prima- 
rily, if  not  solely,  as  fixing  the  amount 
of  the  plaintiff's  claim.  Bagley  v.  Gen- 
eral Fire  Extinguisher  Co.  (1909)  29 
Sup.  Ct  341,  342,  212  U.  S.  477,  53 
L.  Ed.  605. 

A  constitutional  question  imported  in- 
to the  case  by  an  amendment  to  the 
j)etition,  allowed  by  a  federal  court  aft- 
er the  cause  which,  up  to  that  time, 
involved  only  questions  of  statutory 
construction,  had  been  taken  to  the 
circuit  court  of  appeals,  where  the 
judgment  of  the  trial  court  sustaining  a 
demurrer  to  the  answer  had  been  re- 
versed and  the  case  remanded,  with  di- 
rections to  overrule  such  demurrer,  and 
for  further  proceedings  consistent  with 
its  opinion,  will  not  sustain  a  direct 
writ  of  error  from  the  federal  Supreme 
Court  to  the  circuit  court  to  review 
the  final  judgment.  Union  Trust  Co.  of 
St.  Louis  V.  Westhus  (1913)  33  Sup. 
Ct.  593,  228  U.  S.  519,  57  L.  Ed.  947. 

Where  a  dismissal  of  an  appeal  would 
cause  a  delay  of  years  in  the  decision 
of  a  case  of  considerable  importance 
which  involves  a  constitutional  ques- 
tion, the  circuit  court  of  appeals  will 
take  jurisdiction,  and  decide  the  whole 
case  in  the  first  instance.  Pikes  Peak 
Power  Co.  v.  City  of  Colorado  Springs 
(1900)  105  Fed.  1,  44  C.  C.  A.  333. 

Where  the  jurisdiction  of  the  federal 
court  depended  entirely  on  the  fact 
that  a  constitutional  question  was  in 
issue,  the  Circuit  Court  of  Appeals  had 
no  jurisdiction  of  an  appeal  therein. 
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The  provision  that  appeals  in  which 
federal  jurisdiction  depends  on  consti- 
tational  questions  must  be  taken  di- 
rectly to  the  supreme  court  applies  to 
appeals  from  the  territory  of  Hawaii. 
Wright  V,  MacFarlane  &  Co.  (1903) 
122  Fed.  770,  58  C.  O.  A.  570. 

The  fact  that  constitutional  questions 
were  involved  in  a  case  in  a  Circuit  or 
District  Court  does  not  deprive  the 
Circuit  Court  of  Appeals  of  jurisdiction 
to  entertain  an  appeal  therein,  where 
other  questions  also  were  involved  and 
determined.  In  re  Can  Pon  (1909)  168 
Fed.  479,  93  C.  C.  A.  635,  affirming 
judgment  In  re  Tang  Tun  (D.  C.  1908) 
161  Fed.  618. 

Where  an  appeal  presents  other  ques- 
tions than  that  of  constitutional  rights, 
the  appeal  may  be  taken  to  the  United 
States  Circuit  Court  of  Appeals.  Reed 
V.  U.  S.  (1915)  224  Fed.  378,  140  C. 
C.  A.  64. 

Against  contention  that  the  trial 
court's  jurisdiction  was  an  issue,  and 
that  the  case  involved  the  construction 
of  the  federal  Constitution  within  the 
Judiciary  Act  of  1891,  held,  that  the 
Circuit  Court  of  Appeals  had  jurisdic-  ^ 
tion  olf  the  appeal.  Morgan  v.  Ward 
(1915)  224  Fed.  698,  140  C.  C.  A.  238. 

See  In  re  Warmouth  (1872)  17  Wall. 
64,  67,  21  L.  Ed.  543,  holding  that  an 
appeal  lies  to  the  Supreme  Court  when 
a  final  decree  is  rendered  in  the  Cir- 
cuit Court  iE\  a  proceeding  based  on  the 
act  of  May  31,  1870,  entitled  "An  act 
to  enforce  the  rights  of  citizens  of  the 
United  States  to  vote,"  etc 

16.  Cases  involving  construction 

•r  application  of  constitution  of  Unit- 
ed States  or  constitutionality  of  act  of 
Congreesw— Where  a  case  involves  the 
constitutionality  and  construction  of  a 
statute,  the  circuit  court  of  appeals 
has  jurisdiction  to  review  the  judg- 
ment. Spreckles  Sugar  Refining  Co.  v. 
MeClain  (1904)  24  Sup.  Ct.  376,  192 
U.  S.  397,  48  L.  Ed.  496. 

The  circuit  court  of  appeals  has  no 
jurisdiction  to  review  a  decision  which 
involves  the  construction  or  applica- 
tion  of  the  constitution  of  the  United 
States.  Davis  v.^nrke  (1899)  97  Fed. 
501,  38  C.  C.  A.  299;  Hamilton  v. 
Brown  (1893)  53  Fed.  753,  3  C.  C.  A. 
639.  But  has  jurisdiction  if  other 
questions  are  also  involved.  Texas  & 
P.  R.  Co.  V.  Bloom  (1894)  60  Fed.  979, 
9  O.  C.  A.  300,  judgment  affirmed  Tex- 
as &  P.  Ry.  Co.  V.  Manton  (1897)  17 
S,  Ct.  216,  164  U.  S.  636,  41  L.  Ed, 
580. 

Where  the  ground  of  the  decision  of 
the  circuit  court  has  no  reference  to 
the  construction  or  application  of  the 
constitution  or  to  the  validity  of  any 
acts  of  congress,  the  jurisdiction  of  the 
circmt  cohrt  of  appeals  to  review  such 
decision  on  appeal  is  not  defeated  by 
the  fact  that  the  constitutionality  of 
certain  acts  of  congress  might  have 
been  challenged  by  the  defeated  party. 
World's  Columbian  Exposition  y.  U.  S. 


(1893)  56  Fed.  654,  6  C.  C.  A.  58,  re- 
versing order  U.  S.  v.  World's  Colum- 
bian Exposition  (C.  C.  1893)  56  Fed. 
630. 

An  issue  as  to  whether  due  force  and 
effect  has  been  given  to  a  judgment  or 
decree  of  another  state  does  not  in- 
volve the  construction  or  application  of 
the  constitution.  Merritt  v.  American 
Steel  Barge  Co.  (1896)  75  Fed.  813,  21 
O.  C.  A.  525. 

A  suit,  although  not  one  of  diversity 
of  citizenship,  but  which  according  to 
the  bill  depends  on  the  construction  of 
the  Constitution  of  the  United  States 
and  the  constitutionality  of  an  act  of 
Congress,  and  the  proper  construction 
of  that  act  is  one  in  respect  to  which 
the  appellate  jurisdiction  of  the  Su- 
preme Court  is  not  exclusive  and  an 
appeal  from  the  final  decree  may  be 
taken  to  the  Circuit  Court  of  Appeals. 
Harris  v.  Rosenberger  (1906)  145  Fed. 
449,  76  C.  C.  A.  225,  13  L.  R.  A.  (N. 
S.)  762,  reversing  decree  Rosenberger 
V.  Harris  (C.  C.  1905)  136  Fed.  1001, 
and  writ  of  certiorari  denied  Rosen- 
berger V.  Harris  (1906)  27  S.  Ct.  778, 
203  U.  S.  591,  51  L.  Ed.  331. 

The  fact  that  a  question  as  to  the 
construction  or  application  of  the  con- 
stitution oif  the  United  States  arises 
incidentally  in  the  trial  of  an  action  in 
a  circuit  court,  as  upon  objection  to  the 
admission  in  evidence  of  an  act  of  a 
state  legislature  as  a  muniment  of  ti- 
tle, on  the  ground  that  it  was  in  con- 
travention of  the  constitution,  does  not 
deprive  the  circuit  court  of  appeals  of 
jurisdiction  to  review  the  whole  case 
on  a  writ  of  error.  Watkins  v.  King 
(1902)  118  Fed.  524,  55  C.  C.  A.  290. 

The  Circuit  Court  of  Appeals  has  ju- 
risdiction to  review  the  decree  of  the 
Circuit  Court  dismissing  a  bill  to  re- 
strain the  city  from  removing  old  wires 
of  telephone  and  telegraph  companies 
from  the  city  streets,  on  the  ground 
that  the  company's  rights  under  Act 
July  24.  1866,  post,  §  10072  et  seq., 
were  infringed,  and  that  the  city  had  ' 
given  rise  to  a  contract  protected 
against  impairment.  Pomona  v.  Sunset 
Telephone  &  Telegraph  Co.  (1912)  32 
Sup.  Ct  477,  478,  224  U.  S.  330,  56  L. 
Ed.  788,  reversing  decree  Sunset  Tele- 
phone &  Telegraph  Co.  v.  Pomona 
(1909)  172  Fed.  829,  97  C.  C.  A.  251. 

17.  State    law    or    constitution 

contravening  United  States  constitu- 
tion.—The  circuit  courts  of  appeals 
have  no  jurisdiction  of  an  appeal  in 
which  the  only  question  involved  is 
whether  the  proposed  acts  of  the  may- 
or and  council  of  a  cit^  would  deprive 
the  appellant  of  his  property  without 
due  process  of  law,  in  violation  of  the 
fourteenth  amendment.  McLish  v.  Roff 
*  (1891)  141  U.  S.  661,  12  S.  Ct.  118,  35 
L.  Ed.  893,  and  Lau  Ow  Bew  v.  U.  S. 
(1892)  144  U.  S.  47,  12  S.  Ct.  517,  36 
L.  Ed.  340;  liarr  v.  City  of  New 
Brunswick  (1896)  72  Fed.  689,  19  C. 
O.   A.    71,    dismissing    appeal    (C.    G. 
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1895)  67  Fed.  402.  Nor  jurisdiction  to 
review  a  decision  in  which  a  state  law 
is  claimed  to  be  in  contravention  of  the 
federal  constitution.  Hamilton  y. 
Brown  (1893)  53  Fed.  753,  3  C.  C.  A. 
639. 

Whether  a  city  ordinance  regulating 
the  sale  of  meats  constitutes  an  inter- 
ference with  interstate  commerce  in- 
volves the  construction  or  application 
of  the  constitution.  City  of  Macon  v. 
Georgia  Packing  Co.  (1893)  60  Fed. 
781,  9  C.  C.  A.  262.  Dismissing  ap- 
peal Georgia  Packing  Co.  v.  City  of 
Macon  (C.  0.  1893)  60  Fed.  774,  22 
L.  R.  A.  775. 

Stockholders  of  railroad  companies 
operating  in  Nebraska  sued  the  state 
board  of  transportation  to  restrain  it 
from  enforcing  the  schedule  of  freight 
rates  prescribed  by  Laws  Neb.  1893,  c. 
24,  on  the  ground  that  such  act  violat- 
ed Const.  U.  S.  Amend.  14,  and  also 
Const.  Neb.  The  circuit  court  found 
that  the  rates  were  unreasonable,  and 
that  the  act  violated  amendment  14, 
but  overruled  the  other  grounds  of  ob- 
jection, and  the  board  appealed.  Held, 
that  the  appeal  was  within  the  juris- 
diction of  the  supreme  court,  and  not 
within  the  jurisdiction  of  the  circuit 
court  of  appeals.  Hastings  v.  Ames 
(1895)  68  Fed.  726,  15  C.  C.  A.  628. 

A  suit  between  citizens  of  the  same 
state  to  enjoin  the  collection  of  a  state 
tax  on  the  value  of  patent  rights,  on 
the  ground  that  the  state  statute  au- 
thorizing the  tax  contravenes  the  fed- 
eral constitution,  is  not  a  suit  arising 
under  the  patent  laws  so  as  to  give 
jurisdiction  to  the  circuit  court  of  ap- 
peals, but  is  one  involving  the  validity 
of  a  state  statute  under  the  constitu- 
tion of  the  United  States,  and  must, 
therefore,  be  taken  direct  from  the  cir- 
cuit court  to  the  supreme  court.  Holt 
V.  Indiana  Mfg.  Co.  (1897)  80  Fed.  1, 
25  C.  C.  A.  301. 

The  circuit  court  of  appeals  was  not 
without  jurisdiction  of  an  appeal  from 
an  order  restraining  the  enforcement 
of  a  statute  reducing  rates  chargeable 
by  a  street  railway  company  on  the 
ground  that  the  contract  clause  of  the 
federal  constitution  was  involved,  which 
fact  gave  exclusive  appellate  jurisdic- 
tion to  the  supreme  court,  since  such 
claim  could  only  arise  in  case  the  stat- 
ute in  question  was  passed  in  violation 
of  the  provision  of  the  state  constitu- 
tion, in  which  case  it  was  invalid,  with- 
out reference  to  the  question  of  im- 
pairment of  contract.  But  the  further 
contention  in  support  of  said  injunc- 
tion, that,  if  valid,  the  statute  was  an 
impairment  of  a  vested  contract  right 
to  charge  a  higher  rate  of  fare,  given 
plaintiff  by  the  city  ordinance  under 
which  it  constructed  its  road,  involves 
the  application  of  the  contract  clause 
of  the  federal  constitution,  and  fixes 
exclusive  jurisdiction  of  an  appeal  in 
the  supreme  court  City  of  Indianapo- 
lis V.  Central  Trust  Co.  of  New  York 
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(1897)  83  Fed.  629,  27  O.  0.  A.  580, 
dismissing  appeal  Ontral  Trust  Co.  of 
New  York  v.  Citizens'  St  Ry.  Go.  of 
Indianapolis  (C.  C.  1897)  82  Fed.  1. 

Where,  in  a  suit  in  the  circuit  court, 
it  is  claimed  that  a  law  of  a  state  is 
void  because  it  contravenes  the  consti- 
tution of  the  United  States,  the  circuit 
court  of  appeals  has  no  jurisdiction  of 
the  case,  although  it  may  also  involve 
the  consideration  of  many  other  ques- 
tions.     Wrightman    v.    Boone    County 

(1898)  88  Fed.  435,  31  C.  O.  A.  570; 
Pauley  Jail  Bldg.  &  Mfg.  Co.  v.  Craw- 
ford County  (1898)  84  Fed.  942,  28  C. 
C.  A.  579;  Chicago,  M.  &  St  P.  Ry. 
Co.  V.  Evans  (1893)  58  Fed.  433,  7  0. 
C.  A.  290. 

An  appeal  from  an  order  discharging 
a  restraining  order  in  a  suit  to  restrain 
the  collection  of  a  tax  on  property 
claimed  to  be  exempt  under  a  contract 
with  the  state  and  refusing  an  injunc- 
tion does  not  lie  to  the  circuit  court  of 
appeals.  Illinois  Cent.  R.  Co.  v.  Ad- 
ams (1899)  93  Fed.  852,  35  C.  C.  A. 
635. 

A  suit  brought  to  have  ordinances 
granting  a  franchise  to  construct  and 
operate  a  street  railroad  annulled  on 
the  ground  that  they  impair  the  obliga- 
tion of  a  contract  made  by  an  act  of 
the  legislature  and  a  prior  ordinance, 
by  which  plaintiff  claims  to  have  been 
granted  an  exclusive  franchise,  and  de- 
prive plaintiff  of  property  without  due 
process  of  law,  necessarily  involves  a 
constitutional  question,  and  the  circuit 
court  of  appeals  is  without  jurisdiction 
of  an  appeal  therein.  J.  C.  Hubinger 
Co.  V.  Quincy  Horse-Railway  &  Carry- 
ing Co.  (1900)  98  Fed.  897,  39  C.  C. 
A.  336. 

Where  the  sole  question  arising  on  a 
writ  of  error  to.  review  a  judgment  of 
a  circuit  court  is  whether  a  state  stat- 
ute is  in  contravention  of  the  constitu- 
tion of  the  United  States  the  circuit 
court  of  appeals  is  without  jurisdiction. 
St.  Clair  County  v.  Interstate  Sand  & 
Car  Transfer  Co.  (1901)  110  Fed.  785, 
49  C.  C.  A.  169. 

Where  the  jurisdiction  of  a  circuit 
court  is  based  solely  on  the  ground, 
clearly  disclosed  by  the  plaintiff's 
pleading,  that  a  law  of  a  state  is  claim- 
ed to  be  in  contravention  of  the  consti- 
tution of  the  United  States,  the  parties 
being  citizens  of  the  same  state,  the 
supreme  court  has  exclusive  jurisdic- 
tion of  an  appeal  in  the  case,  and  an 
appeal  will  not  lie  to  the  circuit  court 
of  appeals,  although  other  questions 
may  also  have  been  involved  and  may 
have  determined  the  decision.  City  of 
Owensboro  v.  Owensboro  Waterworks 
Co.  (1902)  115  Fed.  318,  53  O.  O.  A. 
146. 

The  circuit  court  of  appeals  has  ju- 
risdiction to  review  and  finally  deter- 
mine whether  or  not  a  state  statute  is 
obnoxious  to  the  federal  constitution, 
in  a  case  in  which  the  jurisdiction  of 
the    circuit    court    originally    attaches 


Ch.6) 


THE  JUDICIAL  CODE 


§   1120 


solely  by  reason  of  diverse  citizenship 
and  the  constitutional  question  subse- 
quently arises.  Keyser  v.  Lowell  (1902) 
U7  Fed.  400,  54  C.  C.  A.  574. 

An  appeal  lies  from  a  Circuit  Court 
to  the  Circuit  Court  of  Appeals  in  a 
case  where  diversity  of  citizenship  is 
duly  alleged  as  the  basis  for  the  juris- 
diction of  the  Circuit  Court  and  the 
substantial  question  involved  is  the  va- 
lidity and  proper  construction  of  a 
state  statute  which  is  alleged  to  be 
void  as  in  violation  of  the  federal  Con- 
stitution. Love  V.  Busch  (1906)  142 
Fed.  429,  73  C.  C.  A.  545. 

18.  Cases   involving   validity   or 

oonstruction  of  treaties.— Under  the 
treaty  with  Great  Britain  of  June  15, 
1846,  fixing  the  boundary  in  the  straits 
of  San  Juan  de  Fucji,  by  a  line  through 
the  middle  thereof,  but  securing  to 
each  nation  a  right  of  free  navigation 
over  all  the  straits,  and  R.  S.  §  4370, 
post,  §  8123,  imposing  a  penalty  on 
foreign  tugs  towing  American  vessels 
from  one  American  port  to  another  ex- 
cept where  the  towing,  in  whole  or  in 
part,  is  on  foreign  waters,  the  circuit 
court  of  appeals  has  jurisdiction  of  an 
appeal  from  a  decree  in  admiralty  hold- 
ing that  the  waters  north  of  the  bound- 
ary line  are  not  "foreign  waters," 
within  the  statute,  since  neither  the 
validity  nor  the  construction  of  the 
treaty  is  drawn  in  question,  so  as  to 
require  that  the  appeal  should  be  to 
the  supreme  court.  The  Pilot  v.  U.  S. 
(1892)  53  Fed.  11,  3  C.  C.  A.  392. 

Where  an  appeal  to  the  circuit  court 
of  appeals  presented  the  question 
whether  the  Chinese  treaty  of  1894 
repealed  the  existing  statutes  authoriz- 
ing the  deportation  of  Chinese,  but  also 
included  other  questions,  which  were 
within  the  jurisdiction  of  the  court,  the 
court  could  reserve  its  decision  on  the 
latter  questions,  and  certify  the  former 
to  the  supreme  court,  or  might  reverse 
or  affirm  the  decision  without  passing 
on  the  former  question,  but  was  not 
authorized,  by  reason  of  there  being 
other  questions  involved  in  the  case,  to 
pass  on  the  former  question.  U.  S.  v. 
Lee  Yen  Tai  (1902)  113  Fed.  465,  51 
C.  C.  A.  299. 

A  suit  in  a  Circuit  Court  by  an  In- 
dian to  determine  his  rights  under  a 
patent  conveying  land  to  him  in  sever- 
alty in  accordance  with  the  provisions 
of  a  treaty  between  his  tribe  and  the 
United  States,  on  whatever  ground  the 
jurisdiction  of  the  court  was  invoiced, 
is  one  involving  the  construction  of  a 
treaty,  is  appealable  directly  to  the  Su- 
preme Court,  and  is  not  reviewable  by 
the  Circuit  Court  of  Appeals.  Terry  v. 
Bird  (1904)  129  Fed.  592,  64  C.  C.  A. 
160,  dismissing  appeal  Bird  y.  Terry 
(C.  C.  1903)  129  Fed.  472. 

19.  —  Cases  arising  under  the  rev- 
on  ue  Iaw8.^-A  suit  to  review  a  decision 
of  the  board  of  general  appraisers  in 
the  matter  of  the  classification  of  im- 


ported articles  arises  under  the  revenue 
laws.  Anglo-California  Bank  v.  U.  S. 
(1899)  20  Sup.  Ct.  19,  175  U.  S.  37.  44 
L.  Ed.  64.  But  a  direct  appeal  lies  to 
the  federal  supreme  court  in  a  revenue 
suit  involving  the  construction  of  a  fed- 
eral law  or  validity  of  a  treaty.  B, 
Altman  &  Co.  v.  U.  S.  (1912)  32  Sup. 
Ct  503,  224  U.  S.  583,  56  L.  Ed.  894. 

The  circuit  court  of  appeals  has  ju- 
risdiction of  an  appeal  from  a  judg- 
ment reviewing  a  decision  of  the  board 
of  general  appraisers  under  Act  June 
10,  1890,  post,  §  5593.  Louisville  Pub- 
lic Warehouse  Co.  v.  Collector  of  Cus- 
toms (1892)  49  Fed.  561, 1  C.  C.  A.  371. 

A  judgment  of  the  circuit  court,  on 
appeal  from  the  decision  of  the  board, 
of  general  appraisers  is  reviewable  in 
the  circuit  court  of  appeals;  the  case 
"arising  under  the  revenue  laws."  U. 
S.  v.  Hopewell  (1892)  51  Fed.  798,  2 
C.  C.  A.  510,  reversing  judgment  In  re 
Chase  (C.  C.  1892)  48  Fed.  630.  See 
Warner  v.  Fowler  (C.  C.  1859)  Fed. 
Cas.  No,  17,182,  holding  that  postal 
laws  are  revenue  laws.  And  see  U.  S. 
V.  Klingenberg  (1894)  14  Sup.  Ct.  790, 
153  U.  S.  93,  38  L.  Ed.  647;  U.  S.  v. 
Jahn  (1894)  15  Sup.  Ct  39,  155  U.  S. 
109,  39  L.  Ed.  87. 

20.  — —  Admiralty  cases.— See,  also, 
notes  to  Comp.  St  §  1585,  post 

Appeals  in  admiralty  lie  direct  from 
the  district  court  to  the  court  of  ap- 
peals. The  Havilah  (1891)  48  Fed. 
684,  685,  1  C.  C.  A.  77. 

A  proceeding  in  rem  by  the  United 
States  against  a  vessel  under  B.  S.  i 
4499,  post,  §  8275,  is  one  in  admiralty, 
and  a  decree  dismissing  the  libel  is  Ap- 
pealable. The  Ben  B.  (1904)  134  Fed. 
784,  67  C.  C.  A.  290. 

A  decree  in  a  suit  for  wages  by  the 
master  of  a  vessel  against  the  owner 
and  insurers  held  appealable.  Hume  v. 
Frenz  (1907)  150  Fed.  502,  80  C.  O. 
A.  320,  reversing  judgment  Frenz  v. 
Hume  (D.  C.  1905)  141  Fed.  481. 

All  appeals  are  restricted  to  the  cir- 
cuit court  of  appeals.  Munson  S.  S. 
Line  v.  Miramar  S.  S.  Co.  (1909)  167 
Fed.  960,  93  C.  C.  A.  360,  certiorari  de- 
nied (1909)  29  Sup.  Ct  704,  214  U.  S. 
526,  53  L.  Ed.  106a 

In  an  admiralty  case,  in  which  an  ap- 
peal to  a  circuit  court  was  tal^en  prior 
to  July  1,  1891,  its  decrees  are  review- 
able, under  this  section,  in  the  circuit 
court  of  appeals,  whose  jurisdiction  was 
not  suspended  or  limited  in  any  way 
by  the  joint  resolution  of  the  same  date, 
which  merely  preserved  the  right  of 
the  circuit  courts  to  hear  appeals  in 
cases  then  pending,  and  in  proceedings 
to  review  such  pending  cases  taken  out 
before  July  1,  1891.  Marine  Railroad, 
Shipbuilding  &  Coal  Co.  v.  The  Mattano 
(le;92)  52  Fed.  876,  3  C.  C.  A.  325. 

Suits  in  admiralty  pending  in  the 
courts  of  Hawaii  at  date  of  talcing  effect 
of  Act  April  30,  1900,  providing  a 
government  for  Hawaii,  held  not  re- 
viewable in  the  circuit  courts   of  ap- 
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peals,  but  only  in  the  supreme  court. 
Wilder's  S.  S.  Co.  v.  Hind  (1901)  108 
Fed.   113,  47  O.  C.  A.  243. 

The  circuit  court  of  appeals  has  no 
jurisdiction  of  an  appeal  in  proceedings 
iu  admiralty  for  limitation  of  liability, 
when  the  only  queston  for  review  is 
whether  the  district  court  had  jurisdic- 
tion, after  final  disposition  of  the  ques- 
tions of  limitation,  to  enter  a  decree  in 
personam  against  the  owners  of  the  ves- 
sel for  damages  suffered  by  some  of 
the  interveners.  The  Annie  Faxon 
(1898)  87  Fed.  961,  31  C.  C.  A.  325, 
No  right  of  appeal  to  the  circuit  court 
of  appeals  was  given  by  Act  April  30, 
1900,  §  86,  post,  §  3727.  In  re  Wilder's 
S.  S.  Co.  (1902)  22  Sup.  Ct  225,  183 
U.  S.  545,  46  L.  Ed.  321. 

Act  Feb.  16,  1875,  post,  §  1585.  does 
not  apply  to  the  circuit  court  of  ap- 
peals. The  Havilah  (1891)  48  Fed. 
684,  1  C.  C.  A.  77;  The  State  of  Cal- 
ifornia (1892)  49  Fed.  172,  1  C.  C.  A. 

224  (reversing  decree  [D.  C.  18891  46 
Fed.  877);  The  Philadelphian  (1894) 
60  Fed.  423,  9  C.  C.  A.  54  (decree  af- 
firmed [18941  61  Fed.  862,  10  C.  C.  A. 
127) ;  The  Nyack  (1912)  199  Fed.  383, 
118  C.  C.  A.  67. 

21.  — -  Bankruptcy  cases.— The  Cir- 
cuit Court  of  Appeals,  possessing,  under 
Act  March  3,  1891,  c.  517,  §  6,  a  gen- 
eral right  of  review,  unless  otherwise 
provided  by  law,  has  no  jurisdiction  to 
review  a  decision  of  the  Circuit  Court 
in  bankruptcy  proceedings  under  Act 
March  2,  1867,  c.  176,  repealed  by  Act 
June  7,  1878,  c.  160,  with  the  proviso 
that  it  shall  continue  in  force  until  any 
matter  arising  thereunder  has  been  dis- 
posed of,  as  if  the  act  had  not  been 
repealed.  In  re  Sweetser  (1911)  186 
Fed.  989,  108  C.  C.  A.  659,  appeal  dis- 
missed Kyle  V.  Hammond  (1912)  32  S. 
Ct.  406,  223  U.  S.  716,  56  L.  Ed.  627, 

225  U.  S.  692,  56  L.  Ed.  1260. 

A  suit  by  a  trustee  of  a  bankrupt 
against  a  third  person  to  enjoin  him 
from  interfering  with  the  alleged  pos- 
session by  the  trustee  of  property  claim- 
ed by  both  parties,  brought  in  the  dis- 
trict court,  is  not  a  "bankruptcy  pro- 
ceeding," within  the  meaning  of  Bank- 
ruptcy Law,  but  is  an  independent  suit 
in  equity,  of  which  that  court  has  juris- 
diction only  by  the  defendant's  consent, 
and  is  reviewable  by  appeal  under  the 
general  provisions  of  the  law  relating 
to  circuit  courts  of  appeals.  Stelling  v. 
G.  W.  Jones  Lumber  Co.  (1902)  116 
Fed.  261,  53  C.  C.  A.  81. 

The  jurisdiction  of  the  circuit  court 
of  appeals  to  review  a  judgment  in  an 
action  at  law  brought  by  a  trustee  in 
bankruptcy  in  a  district  court  to  recover 
property  must  be  found  in  this  section 
and  section  24a  of  the  Bankruptcy  Act, 
post,  §  9608.  Delta  Nat.  Bank  v.  East- 
erbrook  (1904)  133  Fed.  521,  67  C.  G. 
A.  236,  certiorari  denied  (1906)  26  Sup. 
Ct  757,  200  U.  S.  620,  50  L.  Ed.  624. 

This  section  is  not  inconsistent  with 
Bankruptcy  Act,  S  24a,   post,  |  960a 
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Duncan  y.  Landis  (1901)  106  Fed.  839, 
45  C.  C.  A.  666. 

Appearance  of  mortgagees  on  notice 
of  petition  of  mortgagor's  trustees  in 
bankruptcy,  and  their  assertion  of  con- 
flicting rights,  held  equivalent  to  an  af- 
firmative intervention  in  connection  with 
the  trustees'  petition  so  as  to  constitute 
a  controversy  over  which  the  Circuit 
Court  of  Appeals  had  jurisdiction  by 
Bankruptcy  Law,  with  the  same  appel- 
late jurisdiction  which  it  possesses  un- 
der this  section.  Robert  Moody  &  Son 
V.  Century  Sav.  Bank  (1915)  36  S.  Ct 
111. 

And  see  IngersoU  y.  Bourne  (1878) 
14  Sup.  Ct  1186,  154  U.  S.  645,  38  L. 
Ed.  1091,  holding  that  no  appeal  lies 
from  the  judgment  of  a  circuit  court  in 
allowing  or  disallowing  a  demand  against 
the  estate  of  a  bankrupt 

22.  — -«  Chinese  deportation  cases.— 

The  phrase  "judge  of  the  district  court 
for  the  district"  is  equivalent  to  the 
"district  court  of  the  district,"  and  a 
writ  of  error  will  lie  from  the  circuit 
court  of  appeals  to  the  judgment  there- 
of. U.  S.  V.  Gee  Lee  (1892)  50  Fed. 
271,  1  C.  C.  A.  516,  affirming  order 
Same  v.  Lee  Hoy  (D.  C.  1891)  48  Fed. 
825. 

An  appeal  lies  to  the  circuit  court  of 
appeals  from  a  judgment  of  a  district 
court  on  appeal  from  an  order  of  a 
commissioner  for  the  deportation  of  a 
Chinese  person  arrested  under  Act  Sept 
13,  1888,  §  13,  post,  §  4313.  Tsoi  lu 
V.  U.  S.  (1904)  129  Fed.  585,  64  C.  C. 
A.  153,  judgment  affirmed  (1904)  133 
Fed.  1022,  66  C.  C.  A.  681. 

Where,  on  appeal  from  a  United  States 
commissioner  in  Chinese  deportation 
proceedings,  the  district  judge  errone- 
ously treated  the  case  as  before  him  as 
judge,  and  not  as  before  the  District 
Court  over  which  he  presided,  by  rea- 
son of  which  no  final  judgment  was  en- 
tered in  the  District  Court,  and  no^  bill 
of  exceptions  was  filed  there,  or  tran- 
script of  the  proceedings  certified  by 
the  clerk  of  the  District  Court,  the  Cir- 
cuit Court  of  Appeals  acquired  no  ju- 
risdiction to  review  the  order  though 
the  writ  of  error,  which  ran  to  the 
judge's  order  only,  might  be  regarded 
as  running  to  the  District  Court  U. 
S.  v.  Hung  Chang  (1904)  130  Fed.  439, 
64  C.  C.  A.  641,  dismissing  writ  of  er- 
ror (D.  G.  1903)  126  Fed.  400. 

Where  a  Chinese  alien,  arrested  in 
deportation  proceedings,  is  ordered  de- 
ported, and  the  order  is  affirmed  on  an 
appeal  to  the  District  Court,  the  order 
is  again  reviewable  on  a  further  ap- 
peal to  the  Circuit  Court  of  Appeals. 
Gee  Cue  Beng  v.  U.  S.  (1911)  184  Fed. 
383,  106  C.  C.  A.  493. 

23.  —  Habeas     corpus     oases.— No 

appeal  lies  from  an  order  of  the  circuit 
judge  refusing  to  issue  a  writ  of  habeas 
corpus  after  hearing  at  chambers.  In 
re  King  (1892)  51  Fed.  434,  following 
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Carper  v.  Fitzgerald  (1887)  7  Sup.  Ct. 
825,  121  U.  S.  87,  30  L.  Ed.  882. 

UDder  Act  March  3,  1891,  §§  4-6,  the 
drcait  courts  of  appeals  have  succeed- 
ed to  the  appellate  jurisdiction  of  the 
drcuit  courts  under  R.  S.  §  763,  for 
reviewing  habeas  corpus  proceedings  in 
the  district  courts.  Under  R.  S.  §  763, 
the  circuit  court  had  appellate  jurisdic- 
tion to  review  a  decision  of  the  district 
court,  releasing,  on  habeas  corpus,  a 
person  arrested  in  Pennsylvania  for  vio- 
lation of  the  interstate  commerce  act, 
and  held  for  removal  to  Missouri  to 
answer  to  an  indictment  there  found. 
U.  S.  V.  Fowkes  (1892)  53  Fed.  13,  3 
C.  C.  A.  394.  affirming  judgment  (D.  0. 
1892)  49  Fed.  50. 

The  circuit  court  of  appeals  has  ju- 
risdiction, on  appeal  by  a  petitioner  for 
a  writ  of  habeas  corpus  from  a  judg- 
ment remanding  him  to  the  custody  of 
an  insane  asylum,  to  pass  on  the  juris- 
diction of  the  circuit  court,  when  such 
jurisdiction  is  challenged  on  constitu- 
tional grounds.  King  v.  McLean  Asy- 
lum of  the  Massachusetts  General  Hos- 
pital (1894)  64  Fed.  325,  12  C.  C.  A. 
139,  26  L.  R.  A.  784.  It  has  jurisdic- 
tion of  an  appeal  from  a  final  decision 
of  a  district  judge  at  chambers  in  a  ha- 
beas corpus  case,  as  well  as  from  a 
final  decision  of  a  district  court  Webb 
V.  York  (1896)  74  Fed.  753,  21  O.  C. 
A.  65.  But  is  without  jurisdiction  to 
entertain  an  appeal  from  an  order  deny- 
ing a  writ  of  habeas  corpus,  where  the 
petition  therefor  is  based  on  the  alleg- 
ed violation  of  the  petitioner's  rights 
under  the  constitution  of  the  United 
States.  Davis  v.  Burke  (1899)  97  Fed. 
501,  38  C.  C.  A.  299.  And  has  no  ap- 
pellate jurisdiction  over  a  District 
Court,  and  cannot  review  its  proceed- 
ings for  any  error  or  irregularity  on 
petition  for  a  writ  of  habeas  corpus, 
where  the  District  Court  had  jurisdic- 
tion. Ex  parte  Bick  (C.  C.  1907)  155 
Fed.  908. 

24. Land  claim  cases.— The  ap- 
peal required  by  Act  June  22,  1860,  c. 
188,  I  11,  to  be  taken  to  the  Supreme 
Court  of  the  United  States  if  the  decree 
of  the  District  Court  in  certain  private 
land  claim  cases  is  against  the  United 
States,  is  "otherwise  provided  by  law" 
within  this  section.  U.  S.  v.  Dalcour 
(1906)  27  Sup.  Ct.  58,  59,  203  U.  S. 
408,  51  L.  Ed.  248. 

25.  -^-  Naturalization  proceedings.— 
The  Circuit  Court  of  Appeals  has  no 
jurisdiction  of  a  writ  of  error  sued  out 
by  the  United  States  to  review  a  decree 
admitting  an  alien  to  citizenship.  U. 
a  V.  Dolla  (1910)  177  Fed.  101,  100 
O.  C.  A.  521,  21  Ann.  Cas.  665;  U.  S. 
V.  Neugebauer  (1911)  221  Fed.  938, 
137  C.  C.  A.  508,  dismissing  appeal 
In  re  Neugebauer  (D.  C.  1909)  172 
Fed.  943;  U.  S.  v.  Lenore  (D.  C.  1913) 
207  Fed.  865. 

26.  -—  Patent  ca8e8.^The  circuit 
courts  of  appeals  have  appellate  juris- 


diction in  all  cases  in  which  original 
jurisdiction  is  conferred  on  the  circuit 
courts  by  reason  of  the  United  States 
being  plaintiffs  or  petitioners,  including 
the  case  of  a  bill  by  the  United  States 
to  cancel  a  patent  for  an  invention.  U. 
S.  V.  American  Bell  Tel.  Co.  (1895)  16 
S.  Ct.  69,  159  U.  S,  548,  40  L.  Ed.  255, 
denying  motion  to  dismiss  (C.  C.  1894) 
65  Fed.  86,  and  American  Bell  TeL  Co. 
V.  U.  S.  (1895)  68  Fed.  542,  15  O.  C. 
A.  569. 

That  the  Act  of  1891,  c.  517,  took 
away  the  appellate  jurisdiction  of  the 
supreme  court  in  patent  cases  did  not 
extinguish  the  doctrine  of  comity  be- 
tween circuit  courts.  American  Paper 
Pail  &  Box  Co.  V.  National  Folding  Box 
&  Paper  Co.  (1892)  51  Fed.  229,  2  C. 
C.  A.  165,  affirming  (C.  C.  1892)  48 
Fed.  913;  Overman  Wheel  Co.  v.  Cur- 
tis (C.  C.  1892)  53  Fed.  247. 

27.  — -  Trade-mark  and  unfair  com- 
petition cases.— A  decree  in  a  suit  for 
infringement  of  a  trade-mark  and  for 
unlawful  competition  held  appealable  to 
the  supreme  court,  and  not  to  the  cir- 
cuit court  of  appeals.  W.  S.  Tyler  Co. 
V.  Ludlow-Saylor  Wire  Co.  (1914)  212 
Fed.  156,  129  C.  C.  A.  12.  See,  post, 
§  1215,  and  notes  thereunder. 

28.  —  Criminai  cases.— Under  Act 
March  3,  1S91,  a  circuit  court  of  ap- 
peals has  no  jurisdiction  to  review  a 
judgment  of  the  supreme  court  of  a 
territory  in  cases  of  infamous  crimes. 
Folsom  V.  U.  S.  (1895)  16  Sup.  Ct 
222,  223,  160  U.  S.  121,  40  L.  Ed.  363. 
And  under  this  act  a  criminal  case 
might  be  taken  directly  from  a  circuit 
court  to  the  Supreme  Court,  though 
it  is  not  a  case  of  conviction  of  a 
capital  crime,  where  it  involved  the 
construction  or  application  of  the 
federal  Constitution.  Motes  v.  U.  S. 
(1900)  20  Sup.  Ct.  993,  996,  178  U.  S. 
458,  44  L.  Ed.  1150.  Thus  adultery  is 
an  "infamous  crime,"  within  Act  1891, 
§  5,  post,  §  1215,  and,  not  being  "other- 
wise provided  for  by  law,"  an  appeal 
from  a  conviction  thereof  is  not  within 
the  jurisdiction  of  the  circuit  court  of 
appeals.  U.  S.  v.  Sutton  (1891)  47 
Fed.  129,  2  C.  C.  A.  115,  appUed  Mack- 
in  V.  U.  S.  (1886)  117  U.  S.  348,  6 
S.  Ct.  777,  29  L.  Ed.  909.  And  the 
use  of  the  mails  for  promoting  a  scheme 
to  defraud,  being  punishable  by  impris- 
onment in  a  state  penitentiary  not  ex- 
ceeding 18  months  (R.  S.  §  5480,  post, 
§  10385),  is  an  "infamous  crime"; 
hence  a  conviction  thereof  is  reviewable 
on  error  in  the  supreme  court,  and  not 
in  the  circuit  court  of  appeals.  Stokes 
V.  U.  S.  (1894)  60  Fed.  597,  9  C.  C.  A. 
152.  And  so  the  circuit  court  of  ap- 
peals had  no  jurisdiction  of  cases  of 
convictions  of  capital  crime.  And 
whether  or  not  a  case  was  one  of  con- 
viction of  a  capital  crime,  for  the  pur- 
pose of  determining  the  jurisdiction  of 
the  federal  circuit  court  of  appeals  to 
try    the   same,    was   not   the   penalty 
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actually  imposed,  but  that  which  might 
be  imposed.  Good  Shot  v.  U.  S.  (1900) 
104  Fed.  257,  43  C.  C.  A.  525. 

See  Davis  v.  U.  8.  (1901)  107  Fed. 
753,  46  C.  C.  A,  619.  holding  that  sec- 
tion 5,  Act  March  3,  1891,  amended  by 
Act  Feb.  18,  1895,  post,  §  1215,  makes 
the  criminal  jurisdiction  of  the  supreme 
court  dependent  on  whether  the  crime 
of  which  a  party  has  I  een  convicted  is 
capital,  and  hence  where  an  indict- 
ment for  conspiracy  involves  also  a 
charge  of  murder  in  aggravation  there- 
of, but  conviction  is  for  conspiracy  only, 
the  circuit  court  of  appeals  has  jurisdic- 
tion, the  latter  offense  not  being  capitaL 
And  in  re  Heinze  (1904)  127  Fed.  96,  62 
C.  C.  A.  96,  holding  that  under  Act 
March  3, 1891,  c.  517,  giving  the  Circuit 
Court  of  Appeals  jurisdiction  to  re- 
view judgments  in  criminal  cases,  a 
judgment  convicting  defendant  of  con- 
tempt committed  in  an  equity  suit,  be- 
ing a  judgment  rendered  in  a  criminal 
case  separate  and  distinct  from  the 
equity  suit,  was  reviewable  by  the 
Circuit  Court  of  Appeals  on  writ  of 
error.  And  Storm  v.  Territory  of  Ari- 
zona (1909)  170  Fed.  423,  95  C.  C.  A. 
593,  holding  that,  under  Act  1891,  c 
517,  §§  6,  15,  the  jurisdiction  of  the 
Circuit  Court  of  Appeals  extends  to 
all  judgments  of  the  Supreme  Court  of 
a  territory  in  cases  not  capital  arising 
under  any  federal  or  territorial  crim- 
inal statute.  And  has  authority  since 
Act  1897,  c.  68,  to  review  final  decisions 
in  cases  of  infamous  crimes  not  capital. 

The  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  has  appellate  jurisdic- 
tion to  review  the  judgments  of  the 
Supreme  Court  of  the  territory  of  New 
Mexico  in  cases  of  conviction  of  crime 
not  capital.  Sena  v.  U.  S.  (1906)  147 
Fed.  485.  78  C.  C.  A.  27.  And  has 
jurisdiction  of  a  case  to  review  a  judg- 
ment of  conviction  for  murder,  pending 
in  the  Supreme  Court  of  the  territory 
of  Arizona  on  the  admission  of  the 
state,  under  the  provisions  of  Act  June 
10, 1910,  c.  310,  §  33,  36  Stat.  577.  The 
Circuit  Court  of  Appeals  held  to  have 
jurisdiction  on  writ  of  error  to  review 
a  conviction  for  grand  larceny,  in  viola- 
tion of  the  laws  of  a  territory,  which 
had  been  affirmed  by  the  Supreme 
Court  of  the  territory.  Miller  v.  Ter- 
ritory of  Oklahoma  (1906)  149  Fed. 
330.  79  C.  C.  A.  268,  9  Ann.  Cas.  389. 

That  a  criminal  case,  pending  in  the 
territorial  Supreme  Court  of  Arizona 
on  the  admission  of  the  state,  was  taken 
to  tliat  court  by  appeal,  in  accordance 
with  the  law  of  the  territory  does  not 
affect  the  jurisdiction  of  the  Circuit 
Court  of  Appeals  to  review  the  case, 
on  its  transfer  as  required  by  statute. 
Goodwin  V.  U.  S.  (1912)  200  Fed.  121, 
118  C.  C.  A.  295. 

In  the  act  of  March  1,  1895,  creating 
a  court  of  appeals  for  the  Indian  Ter- 
ritory, and  giving  it  full  jurisdiction, 
civil  and  criminal,  the  provision  of  sec- 
tion 11  that  "writs  of  error  and  appeals 
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from  the  final  decision  of  said  appellate 
court  shall  be  allowed;  and  may  be  tak- 
en to  the  circuit  court  of  appeals  for 
the  Eighth  judicial  circuit,  in  the  same 
manner  and  under  the  same  regulations 
as  appeals  are  taken  from  the  circuit 
courts  of  the  United  States,"  conferred 
upon  that  court  full  appellate  jurisdic- 
tion, including  that  in  cases  of  infamous 
crimes,  which  was  theretofore  vested 
in  the  United  States  supreme  court. 
Harless  v.  U.  S.  (1898)  88  Fed.  97,  31 
C.  C.  A.  397. 

The  circuit  court  of  appeals,  or  its 
judges  may  exercise,  in  aid  of  its  ap- 
pellate jurisdiction  in  criminal  cases, 
the  same  powers  as  to  allowing  bail 
pending  a  writ  of  error  which  were 
formerly  exercised  by  the  supreme 
court  or  its  justices.  McKnight  v.  U. 
S.  (1902)  113  Fed.  451,  51  C.  C.  A. 
285. 

29.  Right  of  party  to  havo  cause  re- 
viewed In  the  supreme  court  or  in  the 
circuit    court    of    appeals.^When    the 

lower  court's  jurisdiction  is  in  issue  and 
is  sustained,  and  there  is  judgment  for 
plaintiff  on  the  merits,  defendant  may 
elect  to  have  the  question  of  jurisdiction 
certified  directly  to  the  Supreme  Court 
or  to  carry  the  whole  case  to  the  circuit 
court  of  appeals.  And,  when  plaintiff 
also  complains,  he  may  carry  the  case 
to  the  circuit  court  of  appeals  on  the 
merits  by  cross-appeal  or  writ  of  error, 
if  defendant  has  taken  the  case  there, 
or  independently,  if  defendant  has  tak- 
en the  case  to  the  supreme  court  on 
question  of  jurisdiction  only,  and  the 
same  rules  apply  when  plaintiff  ob- 
jects to  the  jurisdiction  of  the  lower 
court,  and  is,  or  both  parties  are,  dis- 
satisfied with  the  judgment  on  the 
merits.  U.  S.  v.  Jahn  (1894)  15  Sup. 
Ct.  39,  40.  155  U.  S.  109,  39  L.  Ed.  87. 

A  party  against  whom  a  judgment  is 
rendered  in  a  district  may  take  the  case 
to  the  supreme  court  directly  on  the 
question  of  jurisdiction,  if  the  same  is 
at  issue,  or  to  the  circuit  court  of  ap- 
peals on  the  whole  case,  and  the  court  of 
appeals  may,  if  it  sees  proper,  certify 
any  question  arising  therein  to  the  su- 
preme court  Barling  v.  Bank  of  Brit- 
ish North  America  (1892)  50  Fed.  260, 
1  C.  C.  A.  510,  affirming  judgment 
Bank  of  British  North  America  v. 
Barling  (C.  C.  1891)  46  Fed.  357. 

Where  jurisdiction  has  been  acquired 
on  the  ground  of  diverse  citizenship, 
and  federal  questions  are  also  involved, 
the  choice  of  the  appellate  tribunal, 
whether  the  supreme  court  or  circuit 
court  of  appeals,  is  left  to  the  parties 
appealing.  Owensboro  v.  Owensboro 
Waterworks  Co.  (1902)  115  Fed.  318, 
53  C.  C.  A.  146. 

The  fact  that  a  writ  of  error  was 
sued  out  of  the  supreme  court  to  re- 
view a  judgment  of  the  circuit  court  fop 
want  of  jurisdiction  does  not  preclude 
the  circuit  court  of  appeals  from  enter- 
taining a  writ  of  error  to  review  an 
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order,  made  after  entry  of  the  judg- 
ment, denying  a  new  trial  claimed  un- 
der a  state  statute  giving  the  defeated 
party  in  ejectment  a  right  to  a  second 
trial.  Shreve  v.  Cheesman  (1805)  69 
Fed.  785, 16  O.  0.  A.  413,  writ  of  error 
dismissed  (1896)  17  S.  Ct.  998,  41  L. 
Ed.  1177. 

By  Act  March  3,  1891,  a  party  seek- 
ing to  appeal  is  not  put  to  an  election 
of  remedies  where  a  constitutional 
question  arises,  but  has  a  right  to  raise 
such  question  by  a  resort  to  the  su- 
preme court,  under  the  fifth  section, 
and,  while  such  appeal  is  pending,  to 
avail  itself  of  the  defenses  permissible 
under  the  sixth  section  by  an  appeal  to 
the  circuit  court  of  appeals;  but  the 
latter  court  will  continue  the  cause  to 
await  the  decision  of  the  supreme  court. 
Pullman's  Palace  Car  Go.  v.  Central 
Transp.  Co.  (1896)  76  Fed.  401,  22  C. 
C.  A.  246,  distinguishing  McLish  v.  Roff 
(1891)  12  Sup.  Ct.  118,  141  U.  S.  661, 
35  L.  Ed.  893,  and  judgment  affirmed 
(1897)  83  Fed.  1,  27  C.  C.  A.  389. 

Where  a  decree  on  the  merits  was 
rendered  for  complainant  after  sustain- 
ing jurisdiction  raised  by  defendant,  de- 
fendant may  have  the  question  of  juris- 
diction certified,  and  appeal  directly 
to  the  supreme  court  or  carry  the 
whole  case  to  the  circuit  court  of  ap- 
peals. Reed  v.  Stanley  (1899)  97  Fed. 
521,  88  C.  C.  A.  331,  writ  of  certiorari 
denied  (1900)  21  Sup.  Ct  915,  179  U. 
S.  682,  45  L.  Ed.  384. 

The  power  of  the  circuit  court  of  ap- 
peals to  certify  the  question  of  juris- 
diction to  the  supreme  court  necessarily 
includes  the  power  in  that  court  to  de- 
cide the  question,  and  in  every  case  in 
which  the  complaining  party  has  the 
right,  or  has  and  exercises  the  option, 
to  carry  his  case  to  the  circuit  court 
of  appeals  for  review,  that  court  may 
decide  the  question  of  jurisdiction.  If 
the  question  of  jurisdiction  is  in 
issue,  and  the  jurisdiction  sustained, 
and  the  judgment  on  the  merits  is 
rendered  in  favor  of  the  plaintiff,  then 
the  defendant  can  elect  either  to  have 
the  question  certified  and  go  directly  to 
the  supreme  court,  or  to  bring  the 
whole  case  to  the  circuit  court  of  ap- 
peals, and  the  question  of  jurisdiction 
may  then  be  certified  by  that  court.  If, 
in  the  case  last  supposed,  the  plaintiff 
has  ground  of  complaint  in  respect  of 
the  judgment  he  has  recovered,  he  may 
also  carry  the  case  to  the  circuit  court 
of  appeals  on  the  merits  by  cross-appeal 
or  writ  of  error  if  the  defendant  has 
taken  the  case  there,  or  independent- 
ly if  the  defendant  has  carried  the  case 
to  the  supreme  court  on  the  question  of 
jurisdiction  alone;  and  in  this  iustance 
the  circuit  court  of  appeals  will  suspend 
a  decision  upon  the  merits  until  the 
question  of  jurisdiction  has  been  de- 
termined. The  same  observations  are 
applicable  where  a  plaintiff  objects  to 
the  jurisdiction,  and  is,  or  both  parties 
are,  dissatisfied  with  the  judgment  up- 


on the  merits.  Evans- Snider-Buel  Co. 
V.  McCaskUl  (1900)  101  Fed.  658,  41 
C.  C,  A.  577.  ^ 

Where  an  action  involves,  not  only 
the  constitutionality  of  an  act  of  Con- 
gress, but  also  the  construction  and 
effect  of  state  statutes,  the  defeated 
party  may,  at  his  election,  take  it  for 
review  to  the  Circuit  Court  of  Appeals. 
Hooper  v.  Rcmmel  (1908)  165  Fed. 
336,  91  C.  C.  A.  322. 

Where  a  demurrer  presents  a  ques- 
tion with  reference  to  the  merits  as  well 
as  one  of  jurisdiction,  the  defeated  par- 
ty may  elect  whether  he  will  take  the 
case  to  the  Supreme  Court  on  the  ques- 
tion of  jurisdiction,  or  to  the  Circuit 
Court  of  Appeals  on  the  whole  case.  A. 
J.  Phillips  Co.  V.  Grand  Trunk  Western 
Ry.  Co.  (1912)  195  Fed.  12,  115  C.  C. 
A.  94. 

In  a  criminal  case  in  a  federal  court 
which  involves  a  constitutional  ques- 
tion, after  a  judgment  of  conviction,  the 
defendant  is  put  to  his  election  whether 
he  will  take  the  case  direct  to  the  Su- 
preme Court  of  the  United  States  on 
such  question,  or  take  the  whole  case 
to  the  Circuit  Court  of  Appeals,  and, 
where  he  elects  the  former,  a  writ  of 
error  subsequently  taken  out  to  the 
Circuit  Court  of  Appeals  will  be  dis- 
missed. Van'Gesner  v.  U.  S.  (1907) 
153  Fed.  46,  82  C.  G.  A.  180. 

Where  a  party,  defeated  in  the  Cir- 
cuit Court,  elects  to  appeal  the  whole 
case  to  the  Circuit  Court  of  Appeals, 
snd  does  so,  assigning  errors  relating  to 
the  jurisdiction  of  the  Circuit  Court, 
and  also  on  the  merits,  the  Circuit 
Court  of  Appeals  has  jurisdiction,  and 
may  certify  the  jurisdictional  question 
involved,  or  decide  it,  although  the 
other  assignments  of  error  are  aban- 
doned. Wirgman  v.  Persons  (1903) 
126  Fed.  449,  62  C.  C.  A.  63,  affirming 
decree  Persons  v.  Beling  (C.  C.  1902) 
116  Fed.  877,  and  appeal  dismissed 
(1905)  25  S.  Ct  795,  196  U.  S.  636, 
49  L.  Ed.  629. 

Act  March  3,  1S91,  while  it  does  not 
confer  upon  one  party  the  right  to  carry 
a  cause  before  two  appellate  courts  at 
the  same  tune,  does  not  confer  upon 
him  the  power  to  defeat  the  right  of 
appeal  by  the  other  party  to  the  circuit 
court  of  appeals  upon  the  merits,  by 
taking  an  appeal  or  writ  of  error  to  the 
supreme  court  upon  the  question  of  the 
jurisdiction  of  the  trial  court;  and,  in 
case  of  such  separate  appeals,  the 
cause  will  be  continued  in  the  circuit 
court  of  appeals,  to  await  the  decision 
of  the  supreme  court  upon  the  question 
of  jurisdiction.  Northern  Pac.  R.  Co. 
V.  Glaspell  (1892)  49  Fed.  482,  1  C.  C. 
A.  327,  overruling  motion  to  dismiss 
writ  of  error  Glaspell  v.  Northern  Pac. 
R.  Co.  (C.  C.  1890)  43  Fed.  900. 

The  petition  for  a  writ  of  error  from 
the  supreme  court  to  the  circuit  court 
showed  that  a  writ  of  error  had  been 
previously  sued  out  from  the  circuit 
court  of  appeals,  and  stated  that  that 
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cpurt  refused  to  allow  the  cause  to  be 
docketed  and  the  transcript  filed,  on 
the  ground  that  the  case  should  have 
been  taken  to  the  supreme  court  Held, 
that  as  the  last  clause  in  section  6  of 
the  judiciary  act  of  March  3,  1891,  re- 
fers to  the  circuit  court  of  appeals,  and 
not  to  the  circuit  court,  a  writ  of  error 
to  the  latter  court  could  not  reach  the 
proceedings  in  the  former.  Lutcher  v. 
U.  S.  (181)5)  157  U.  S.  427,  15  Sup.  Ct. 
718,  39  L.  Ed.  759. 

30.  Conclusiveness  of  decisions  of  Su- 
preme Court.— See  notes  under  Const, 
art  3,  S  1. 

II.  NATURE  AND  FORM  OF  REME- 
DY BY  APPEAL  OR  WRIT 
OF   ERROR 

3i.  Right  of  review  by  appeai  or 
writ  of  error.^See  post,  §  1124,  and 
notes  thereunder. 

32.  Mode  of  review.— The  circuit 
court  of  appeals  has  no  jurisdiction  to 
review  a  cause  unless  brought  in  con- 
formity to  some  act  of  congress  as  by 
writ  of  error  or  appeal  as  provided  by 
this  section.  Cotter  v.  Alabama  G.  S. 
R.  Co.  (1894)  61  Fed.  747.  748,  10  O. 
C.  A.  35.  The  provision  that  the  cir- 
cuit courts  of  appeals  shall  exercise 
appellate  jurisdiction  by  appeal  or  writ 
of  error  preserves  the  distinction  be- 
tween law  and  equity  in  the  appellate 
jurisdiction  of  the  circuit  courts  of  ap- 
peals. De  Lemos  v.  U.  S.  (1901)  107 
Fed.  121,  46  O.  O.  A.  196  (writ  of  cer- 
tiorari denied  [1901]  21  Sup.  Ct  925. 
181  U.  S.  622,  45  L.  Ed.  1032) ;  Thom- 
son V.  Travelers'  Ins.  Co.  (1908)  161 
Fed.  867,  89  C.  C.  A.  61.  And  hence 
the  act  cannot  be  held  to  confer  juris- 
diction on  the  circuit  court  of  appeals 
to  review  a  criminal  case  by  appeal. 
De  Lemos  v.  U.  S.  (1901)  107  Fed. 
121,  46  C.  O.  A.  196,  writ  of  certiorari 
denied  (1901)  21  S.  Ct  925,  181  U.  S. 
622,  45  L.  Ed.  1032.  See  Courtney  v. 
Pradt  (1908)  160  Fed.  561,  87  C.  O. 
A.  463,  holding  that  the  difference  be- 
tween causes  of  action  at  law  and  in 
equity  is  matter  of  substance  and  not 
of  form,  and  the  fact  that  a  suit  bas- 
ed upon  a  legal  right  of  action  is 
brought  in  equity  in  a  state  court,  for 
the  purpose  of  obtaining  an  attachment 
under  a  state  statute,  does  not  make  it 
an  equitable  cause  after  its  removal  in- 
to a  federal  court,  and  the  judgment 
therein  is  reviewable  on  error  and  not 
by  appeal.  See  Courtney  v,  Pradt 
(1908)  160  Fed.  561,  87  O.  O.  A.  463, 
holding  that  the  difference  between 
causes  of  action  at  law  and  in  equity 
is  matter  of  substance.  But  see  Shar- 
on V.  Hill  (O.  C.  1885)  26  Fed.  337, 
holding  that  the  tendency  during  the 
past  half  century  has  been  to  assimi- 
late proceedings  in  equity  and  law  cas- 
es, and,  in  the  states  where  the  modem 
code  prevails,  the  proceeding  by  which 
a  judgment  is  reviewed  in  the  appel- 
late court  is  generally  known  as  an  ap- 
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peal,  although  ui  effect  it  is  more  like 
a  writ  of  error  than  an  appeaL 

A  decree  is  reviewable  by  appeal  only, 
and  a  judgment  at  law  by  writ  of  error 
only.  Jones  v.  De  la  YaUette  (1866)  6 
WalL  579.  18  L.  Ed.  550;  Stevens  v. 
Clark  (1894)  62  Fed.  321,  10  O.  C.  A. 
379;  Nelson  v.  Huidekoper  (1895)  66 
Fed.  616.  13  C.  O.  A.  658;  Nelson  v. 
Lowndes  County  (1899)  93  Fed.  538, 
35  C.  C.  A.  419;  Loveless  v.  Ransom 
(1901)  109  Fed.  391,  48  C.  O.  A.  434; 
Highland  Boy  (Jold  Min.  Co.  v.  Strick- 
ley  (1902)  116  Fed.  852,  54  C.  C.  A. 
188;  Files  v.  Brown  (1903)  124  Fed. 
133.  59  C.  C.  A.  403;  Delta  Nat  Bank 
V.  Easterbrook  (1904)  133  Fed.  521,  67 
C.  C.  A.  236  (certiorari  denied  [1906] 
26  Sup.  Ct  757,  200  U.  S.  620,  50  L. 
Ed.  624);  Roberts  ▼.  Great  Northern 
Ry.  Co.  (1905)  138  Fed.  711.  71  C.  C. 
A.  127;  U.  S.  V.  Fidelity  &  Deposit  Co. 
of  Iklaryland  (1906)  147  Fed.  228,  77 
C.  C.  A.  370;  Kibler  v.  Gulf  Land  & 
Lumber  Co.  (1909)  166  Fed.  861,  92 
C.  C.  A.  608;  Swift  Fertilizer  Works  v. 
Okolona  Cotton  Oil  Co.  (1911)  186 
Fed.  158,  108  C.  C.  A.  428;  Sharon  v. 
HIU  (C.  C.  1885)  26  Fed.  337.  See 
Wear  v.  Mayer  (C.  C.  1881)  6  Fed. 
658;  Doty  v.  Jewett  (C.  C.  1884)  19 
Fed.  337. 

Consent  to  try  a  lawsuit  in  equity  or 
an  equitable  cause  of  action  at  law  con- 
stitutes no  waiver  of  the  right  to  re- 
view the  proceedings  by  appeal  or  writ 
of  error,  as  the  nature  of  the  case 
may  demand,  and  the  appellate  court 
will  be  governed  in  its  action  by  the 
rules  applicable  to  the  proper  method 
of  review.  Hooven,  Owens  &  Rent- 
schler  Co.  v.  John  Featherstone's  Sons 
(1901)  111  Fed.  81,  49  C.  C.  A.  229, 
reversing  decree  Hooven^  Owens  & 
Rentschler  Co.  v.  Featherstone  (O.  O. 
1900)  99  Fed.  180. 

Judgments  in  suits  against  the  Unit- 
ed States  under  Act  1887,  ante,  (  991 
(20),  are  reviewable  by  appeal  or 
writ  of  error.  Chase  v.  U.  S.  (1894) 
15  Sup.  Ct  174,  155  U.  S.  489,  39  L. 
Ed.  284.  But  see  U.  S.  v.  Fletcher 
(1894)  60  Fed.  53,  8  C.  C.  A.  453,  and 
U.  S.  V.  Tinsley  (1895)  73  Fed.  369, 
19  C.  C.  A.  515,  holding  that  actions 
were  at  law  and  reviewable  only  on 
writ  of  error.  U.  S.  v.  Ady  (1896)  76 
Fed.  359,  22  O.  O.  A.  223. 

Neither  the  court  nor  the  consent  of 
the  parties  can  confer  jurisdiction  of 
an  appeal  where  writ  of  error  is  the 
proper  remedy.  Four  Hundred  and 
Forty-Three  Cans  of  Frozen  Egg  Prod- 
uct V.  U.  S.  (1912)  33  Sup.  Ct  50,  228 
U.  S.  172,  57  L.  Ed.  174. 

Appeal  is  not  the  appropriate  reme- 
dy for  reviewing  alleged  errors  com- 
mitted on  the  trial  of  an  action  at  law. 
and  will  not  be  entertained.  Roberts 
v.  Great  Northern  Ry.  Co.  (1905)  138 
Fed.  711.  71  C.  C.  A.  127. 

A  judgment  in  an  action  at  law  is 
not  reviewable  by  appeal,  and  an  at- 
tempted appeal  does  not  give  the  ap- 
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pellate  court  jurlsdictioxL  U.  S.  v.  Fi- 
delity &  Deposit  Co.  of  Maryland 
(1906)  147  Fed.  228.  77  O.  O.  A.  370. 

Alleged  errors  in  the  exercise  of  ju- 
risdiction of  an  inferior  court  can  be 
presented  only  by  appeal  or  writ  of 
error  and  a  proper  assignment  of  er- 
rors. Morrison  v.  Burnette  (1907)  154 
Fed.  617,  83  C.  C.  A.  391. 

Where  it  is  sought  to  review  an  ac- 
tion at  law  by  appeal  instead  of  writ 
of  error,  the  Circuit  Court  of  Appeals 
will  dismiss  the  appeal  on  its  own  mo- 
tion, though  appellee  makes  no  ap- 
pearance. Toeg  V.  Suflfert  (1909)  167 
Fed.  125.  92  C.  C.  A.  577. 

33.  —  Appeal.— The  only  remedy 
for  a  party  aggrieved  by  an  order  or 
decree  in  equity  is  by  appeal;  error 
wai  not  lie.  Doty  ▼.  Jewett  (C.  C. 
1884)   19  Fed.  337. 

A  decree  in  chancery  cannot  be  re- 
viewed on  writ  of  error.  Swift  Fertil- 
izer Works  V.  Okolona  Cotton  Oil  Co. 
(1911)  186  Fed.  158.  108  C.  C.  A.  428. 

Appeal  is  the  proper  method  of  re- 
moving cases  of  habeas  corpus  from 
the  larcuit  court  to  the  circuit  court  of 
appeals.  King  v.  McLean  Asylum  of 
the  Massachusetts  General  Hospital 
(1894)   64  Fed.  331,  12  C.  C.  A.  145. 

A  suit  held  of  an  eqiutable  character, 
and  the  proper  method  of  reviewing  the 
judgment  rendered  was  by  appeal.  U. 
S.  ▼.  Harris  (1896)  76  Fed.  241.  22  C. 
O.   A.  149. 

Application  made  by  an  assignee  for 
the  benefit  of  creditors  of  a  judgment 
debtor,  under  an  assignment  made  after 
levy,  for  the  release  of  the  levy  under 
a  state  statute,  is  a  proceeding  in  the 
nature  of  a  supplementary  bill  in  equi- 
ty, and  may  be  taken  to  the  circuit 
court  of  appeals  for  review  by  appeal. 
Brochon  v.  WUson  (1899)  91  Fed.  617, 
34  C.  C.  A,  31. 

A  suit  to  enforce  and  foreclose  a  me- 
chanic's lien  is  a  suit  in  equity,  and 
the  decree  rendered  on  it  is  reviewable 
by  appeal.  *  Hooven,  Owens  &  Bent- 
schler  Co.  v.  John  Featherstone's  Sons 
(1901)  111  Fed.  81.  49  C.  C.  A.  229, 
reversing  decree  Hooven,  Owens  Sc 
Rentschler  CJo.  v.  Featherstone  (C. 
O.   1900)  99  Fed.  180. 

A  petition  to  set  aside  an  order  for 
the  sale  of  the  property  of  an  insol- 
vent bank  by  its  receiver  under  the 
national  banking  act,  and  to  rescind  the 
sale  under  such  order  and  an  order 
which  grants  the  relief,  constitute  pro- ' 
ceedings  in  equity  reviewable  by  appeal 
only.  Files  v.  Brown  (1903)  124  Fed. 
133,  59  C.  C.  A.  403. 

A  suit  by  an  employ^  who  has  recov- 
ered a  judgment  for  personal  injury 
against  his  employer,  to  enforce  pay- 
Doent  of  such  judgment  by  an  insurance 
company  which  issued  a  policy  to  the 
employer  insuring  it  against  liability  on 
account  of  such  Injuries,  the  insolvency 
of  the  judgment  defendant  being  alleg- 
ed, is  in  equity,  and  the  decree  therein 
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cannot  be  reviewed  by  the  Circuit  CJourt 
of  Appeals  on  a  writ  of  error.  Thom- 
son V.  Travelers*  Ins.  Co.  (1908)  161 
Fed.  867,  89  C.  C.  A  61.  Proceed- 
ings held  in  equity  and  reviewable  on 
appeal  only.  Nashville  Ry.  &  Light  Co. 
V.  Bunn  (1909)  168  Fed.  862,  94  C.  C. 
A.  274. 

Where  a  judgment  creditor  of  a  street 
railway,  in  a  receiver's  hands,  interven- 
ed to  have  the  judgment  paid  out  of  the 
fund  in  court  in  preference  to  the  claims 
of  mortgagees,  the  intervention  partook 
of  the  character  of  the  original  case, 
and  the  determination  was  reviewable 
by  appeal  and  not  a  writ  of  error. 
Nashville  Ry.  &  Light  Co.  v.  Bunn 
(1909)  168  Fed.  862,  94  C.  C.  A  274; 
Shook  V.  Dozier  (1909)  168  Fed.  867/ 
94  C.  O.  A.  279. 

Order  denying  petition  to  intervene  in 
proceeding  relative  to  set-off  of  judg- 
ments held  properly  reviewable  by  ap- 
peal. Cathay  Trust  v.  Brooks  (1912) 
193  Fed.  973,  114  C.  C.  A.  125. 

A  decree  rejecting  a  landlord's  claim 
against  a  bankrupt,  but  allowing  a  lien 
covering  a  portion  of  the  rent,  is  re- 
viewable by  appeal,  Courtney  v.  Fidel- 
ity Trust  Co.  (1914)  219  Fed.  57,  134 
C.  C.  A.  595. 

Appeal,  and  not  a  writ  of  error,  con- 
fers jurisdiction  on  the  Circuit  Court 
of  Appeals  to  review  an  order  dismiss- 
ing a  plea  of  intervention  in  equitable 
proceedings.  Harry  Bros.  Co.  v.  Yar- 
yan  Naval  Stores  Co.  (1915)  219  Fed. 
884,  135  O.  C.  A.  454. 

Irregularity  in  treating  the  alleged 
surviving  wife  of  the  defendant  in  a 
suit  to  set  aside  a  divorce  decree  as  a 
quasi  party  can  be  corrected  by  ap- 
peal only.  McNeil  v.  McNeU  (1909) 
170  Fed.  289,  95  C.  C.  A.  485. 

A  cause  erroneously  retained  and 
heard  as  one  in  equity  is  reviewable  by 
appeal  only.  Spring  Garden  Ins.  Ck>. 
V.  Amusement  Syndicate  Co.  (1910) 
178  Fed.  519,  102  C.  C.  A.  29. 

A  decision  on  exceptions  to  award 
of  arbitrators,  rendered  under  Arbitra- 
tion Act,  is  reviewable  by  appeal. 
Georgia  &  F.  Ry.  CJo.  v.  Brotherhood 
of  Locomotive  Engineers  (1914)  217 
Fed.  755,  132  C.  C.  A  559,  affirming 
judgment  In  re  Georgia  &  F.  Ry.  (D. 
C.  1914)   215  Fed.  195. 

An  order  of  a  federal  court,  granting 
a  temporary  injunction,  or  refusing  to 
dissolve  it,  is  reviewable  only  by  ap- 
peal. Huttig  Sash  &  Door  Co.  v.  Fuel- 
le  (C.  C.  1906)  143  Fed.  363. 

A  judgment  against  a  party  to  a  suit 
in  equity  for  a  civil  contempt  committed 
therein  before  final  decree  is  reviewable 
by  appeal  from  the  decree  only.  Clay 
V.  Waters  (1910)  178  Fed.  385,  101 
0.  C.  A.  645,  21  Ann.  Cas.  897. 

A  judgment  against  a  party  for  a 
civil  contempt  committed  after  the  de- 
cree is  reviewable  by  appeal.  Heinze 
V.  Butte  &  B.  Consol.  Min.  Co.  (1904) 
129  Fed.  274,  63  C.  C.  A.  388  (writ 
of  certiorari  denied   [1904]    24   S.   Ct. 
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866,  194  U.  S.  632,  48  L.  Ed.  1159) ; 
Clay  ▼.  Waters  (1910)  178  Fed.  385, 
101  C.  C.  A,  645,  21  Ann.  Gas.  897; 
Merchants'  Stock  &  Grain  Co.  ▼. 
Board  of  Trade  of  City  of  Chicago 
(1911)  187  Fed.  398,  109  C.  C.  A.  230; 
Gates  V.  U.  S.  (1915)  223  Fed.  1013, 
130  C.  C.  A,  389. 

Grder  discharging  a  rule  to  show 
cause  for  contempt  in  violating  an  in- 
junction against  infringement  of  a 
trade-mark,  granted  by  final  decree  in 
a  suit  in  equity,  is  reviewable  by  ap- 
peal. Enoch  Morgan's  Sons  Co.  ▼. 
Gibson  (1903)  122  Fed.  420,  59  C.  C. 
A.  46. 

A  proceeding  against  municipal  of- 
ficers for  violating  an  injunction  re- 
19 training  them  from  taxing  assets  of  a 
bank  is  a  legal  proceeding  in  the  nature 
of  a  prosecution  for  an  offense,  and  is 
therefore  not  reviewable  by  appeal. 
Board  of  Gouncilmen  of  City  of  Frank- 
fort V.  Deposit  Bank  of  Frankfort 
(1904)  127  Fed.  812,  62  C.  C.  A.  492. 

Where  an  order  imposing  a  fine  for 
violating  an  injunction  is  to  reimburse 
the  party  injured  by'  the  violation,  it 
can  be  reviewed  only  by  appeal,  as 
writ  of  error  will  lie  only  where  the  fine 
is  punitive  and  in  vindication  of  the  au- 
thority of  the  court.  Heller  v.  National 
Waistband  Co.  (1909)  168  Fed.  249,  93 
C.  C.  A.  551,  rehearing  denied  (1909) 
168  Fed.  1020,  93  C.  C.  A.  670. 

A  judgment  against  a  party  for  civil 
contempt  committed  after  final  decree 
is  reviewable  by  appeal.  Merchants' 
Stock  &  Grain  Co.  v.  Board  of  Trade 
(1911)  187  Fed.  398,  109  C.  C.  A.  230. 
See  McCoUum  v.  Eager  (1844)  2  How. 
61,  64,  11  L.  Ed.  179,  holding  that  an 
appeal,  and  not  a  writ  of  error,  is  tbe 
appropriate  mode  of  bringing  up  to 
the  supreme  court  for  review  a  decree 
in  chancery;  Marin  v.  Lalley  (1872) 
17  Wall.  14,  18,  21  L.  Ed.  596,  holding 
that  a  proceeding  in  its  nature  a  fore- 
closure of  a  mortgage  in  chancery  is 
reviewable  on  appeal  only;  Woolf  v. 
Hamilton  (1882)  1  Sup.  Ct.  139,  108 
U.  S.  15,  27  L.  Ed.  635,  holding  that, 
where  a  case  is  not  tried  in  the  court 
below  by  a  jury,  the  judgment  can  only 
be  brought  up  by  appeal;  Boyd  v. 
Clark  (C.  C.  1882)  13  Fed.  908,  hold- 
ing that  causes  arising  upon  the  Lakes, 
and  tried  by  jury  pursuant  to  statute, 
are  not  reviewable  on  writ  of  error, 
but  may  be  re-examined  upon  appeaL 

Formerly  the  appropriate  mode  of 
removing  admiralty  causes  was  by  ap- 
peal. The  San  Pedro  (1817)  2  Wheat 
132,  4  L.  Ed.  202. 

A  writ  of  error  is  not  the  appropri- 
ate remedy  where  a  court  refuses  to 
proceed  to  hear  and  determine  a  cause, 
and  therefore  does  not  lie  from  a  re- 
fusal of  the  court  to  order  a  cross  de- 
fendant to  plead  to  a  counterclaim. 
Green  v.  Underwood  (1898)  86  Fed.  427, 
30  C.  C.  A.  1G2;  Underwood  v.  Green, 
Id. 
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34. Writ  of  •rrorw— A  judgment 

in  an  action  at  law  is  reviewable  only 
on  writ  of  error.  Kibler  ▼.  Gulf  Land 
&  Lumber  Co.  (1909)  166  Fed.  861, 
92  G.  C.  A.  608;  ThreadgiU  v.  Piatt 
(C.  C.  1895)  71  Fed.  1,  2. 

A  decree  of  a  district  court  dismiss- 
ing, after  a  trial  without  a  jury,  a  libel 
having  for  its  object  the  condemnation 
of  food  products  seized  on  land  under 
the  Pure  Food  Act  of  June  30,  1906, 
post,  §  8717  et  seq.,  is  reviewable  in 
the  circuit  court  of  appeals  by  writ  of 
error,  and  not  by  appeaL  Four  Hun- 
dred and  Forty-Three  Cans  of  Frozen 
Egg  Product  V.  U.  S.  (1912)  33  Sup. 
Ct  50,  226  U.  S.  172,  57  L.  Ed.  174; 
U.  S.  V.  Seven  Hundred  and  Seventy- 
Nine  Cases  of  Molasses  (1909)  174 
Fed.  325,  98  C.  C.  A,  197.  And  neither 
the  court  nor  the  consent  of  the  parties 
could  confer  jurisdiction  of  an  appeaL 
Four  Hundred  and  Forty-Three  Cans 
of  Frozen  Egg  Product  v.  U.  S.  (1912) 
33  Sup.  Ct.  50,  226  U.  S.  172,  57  L.  Ed. 
174. 

A  proceeding  by  the  United  States 
under  Food  and  Drugs  Act  June  30, 
1906,  c.  3915,  for  the  condemnation  and 
forfeiture  of  an  article  alleged  to  be 
adulterated  or  misbranded,  in  which 
either  party  is  given  the  right  to  de- 
mand a  trial  by  jury  of  any  issue  of 
fact,  where  such  trial  is  demanded  and 
had,  is  reviewable  only  on  writ  of  er- 
ror. U.  S.  V.  Seven  Hundred  and  Sev- 
enty-Nine Cases  of  Molasses  (1909) 
174  Fed.  325,  98  C.  C.  A.  197. 

Review  of  a  dismissal  by  the  District 
Court  after  trial  without  a  jury,  of  a 
libel  for  the  condemnation  of  food  prod- 
ucts seized  on  land,  under  Pure  Food 
Act  June  30,  1906,  in  the  Circuit  Court 
of  Appeals,  is  to  be  had  by  writ  of  er- 
ror and  not  by  appeaL  U.  S.  v.  Hud- 
son Mfg.  Co.  (1912)  200  Fed.  956,  119 
C.  C.  A,  293. 

Mandamus  held  reviewable  only  by 
writ  of  error.  Muhlenberg  County  v. 
Dyer  (1895)  65  Fed.  634,  13  C.  C.  A. 
64. 

An  order  directing  mandamus  against 
a  county  to  compel  the  levy  of  a  tax  to 
pay  a  judgment  against  it  is  review- 
able by  writ  of  error.  Carter  County 
V.  Schmalstig  (1904)  127  Fed.  126,  62 
C.  C.  A.  78. 

An  appeal  will  not  lie  from  a  judg- 
ment of  the  federal  court  awarding  a 
writ  of  mandamus,  which  is  at  law. 
Jabine  v.  Gates  (C.  C.  1902)  115  Fed. 
861. 

An  order  imposing  a  fine  for  violation 
of  an  injunction  held  reviewable  on 
writ  of  error.  Crould  v.  Sessions  (1895) 
67  Fed.  163,  14  C.  G.  A.  366  r  Board 
of  Gouncilmen  of  City  of  Frankfort  v. 
Deposit  Bank  of  Frankfort  (1904)  127 
Fed.  812,  62  G.  G.  A.  492;  Bullock 
Electric  &  Mfg.  Go.  v.  Westinghouse 
Electric  &  Mfg.  Co.  (1904)  129  Fed. 
105,  63  C.  C.  A.  607  (writ  of  certiorari 
denied  [1904]  24  Sup.  Ct.  859,  194  U. 
S.  636,  48  L.  Ed.  1160);    Continental 
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Gin  Co.  V.  Murray  Co.  (1908)  162  Fed. 
873,  89  C.  C.  A.  563;  Clay  v.  Waters 
(1910)  178  Fed.  385,  101  C.  O.  A.  645. 
21  Ann.  Cas.  897;  Merchants'  Stock 
&  Grain  Co.  v.  Board  of  Trade  (1911) 
187  Fed.  398, 109  C.  C.  A.  230. 

An  order  entered  in  a  pending  suit 
intermediate  between  the  granting  of 
a  preliminary  injunction  and  final  de- 
cree adjudging  a  person  who  was  not 
a  party  to  the  suit  guilty  of  contempt 
for  conspiring  to  violate  the  injunction, 
and  imposing  a  fine  and  imprisonment 
on  him  as  a  punishment,  may  be  re- 
viewed by  writ  of  error,  but  not  by  ap- 
peal. Bessette  v.  W.  B.  Conkey  Co. 
(1904)  133  Fed.  165,  66  O.  C.  A.  291, 
dismissing  appeal  W.  B.  Conkey  Co.  v. 
Russell  (C.  C.  1901)  111  Fed.  417,  and 
writ  of  certiorari  denied  (1905)  25  S. 
Ct.  793,  196  U.  S.  638,  49  L.  Ed.  630. 

Notwithstanding  a  plea  of  nolo  con- 
tendere, defendant  may  have  the  ques- 
tion whether  the  indictment  charges  an 
offense  reviewed  on  writ  of  error. 
Hocking  Valley  Ry.  Co.  v.  U.  S.  (O.  O. 
A.  1914)  210  Fed.  735;  Sunday  Creek 
Co.  V.  Same,  Id.  747. 

A  judgment  for  a  criminal  contempt 
committed  in  the  progress  of  a  suit  in 
equity  is  reviewable  only  by  writ  of  er- 
ror. Bessette  v.  W.  B.  Conkey  Co. 
(1904)  24  Sup.  Ct.  665,  670,  194  U.  S. 
324,  48  L.  Ed.  997;  In  re  Christensen 
Engineering  Co.  (1904)  24  Sup.  Ct 
729,  730, 194  U.  S.  458,  48  L.  Ed.  1072; 
Clay  V.  Waters  (1910)  178  Fed.  385, 
101  C.  C.  A.  645,  21  Ann.  Cas.  897; 
Merchants*  Stock  &  Grain  Co.  v.  Board 
of  Trade  of  City  of  Chicago  (1911)  187 
Fed.  398,  109  C.  C.  A.  230. 

A  punitive  contempt  order,  criminal 
in  its  nature,  arising  in  the  exercise  of 
the  court's  inherent 'power  to  preserve 
its  authority  and  punish  violations 
thereof,  is  final  and  reviewable  in  mat- 
ters of  law  by  writ  of  error.  Hultberg 
V.  Anderson  (C.  C.  A.  1913)  214  Fed. 
349. 

Where  a  witness  was  fined  $1,  pay- 
able to  the  United  States,  for  contempt, 
the  fine  was  punitive,  and  not  compen- 
satory to  the  complainants  in  the  prin- 
cipal cause,  and  the  judgment  was  re- 
viewable on  a  writ  of  error.  In  re 
Grove  (1910)  180  Fed.  62,  103  C.  C.  A. 
416,  reversing  order  International  Cur- 
tis Marine  Turbine  Co.  v.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg. 
Co.   (C.  C.  1910)  176  Fed.  025. 

Proceedings  for  contempt  in  a  court 
of  bankruptcy  for  refusal  to  obey  an 
order  to  turn  over  property  to  a  bank- 
rupt's receiver  or  trustee  are  for  civil 
and  not  for  criminal  contempt,  and  are 
not  reviewable  by  writ  of  error.  Freed 
V.  Central  Trust  Co.  of  Illinois  (C.  C. 
A.  1014)  215  Fed.  873. 

An  objection  on  a  writ  of  error  in 
contempt  proceedings  that  there  was 
no  evidence  of  the  guilt  of  the  plaintiffs 
in  error  raised  a  question  of  jurisdic- 
tion«  and  was  therefore  reviewable. 
Merchants'  Stock  &  Grain  (3o.  v.  Board 


of  Trade  of  City  of  Chicago  (1912)  201 
Fed.  20,  120  C.  0.  A.  682. 

Determination  of  issues,  raised  by  an 
intervening  petition  in  a  chancery  suit, 
which  have  been  tried  by  jury,  should 
be  reviewed  by  writ  of  error,  rather 
than  by  appeal.  Rouse  v.  Hornsby 
(1895)  67  Fed.  219,  14  C.  C.  A  377, 
affirming  judgment  Hornsby  v.  Eddy 
(1893)  56  Fed.  461,  5  C.  C.  A  580, 
certiorari  denied  (1896)  16  S.  Ct.  1205, 
163  U.  S.  702,  41  L.  Ed.  320. 

A  writ  of  error  is  not  the  appropriate 
remedy  when  the  court  refuses  to  pro- 
ceed to  hear  and  determine  a  cause. 
Green  ▼.  Underwood  (1898)  86  Fed. 
427,  30  C.  C.  A  162. 

The  judgment  in  an  action  at  law, 
although  a  jury  is  waived,  and  the  cause 
tried  to  the  court,  is  reviewable  only  on 
writ  of  error.  Porter  v.  F.  M.  Davies 
&  Co.  (1915)  223  Fed.  465,  140  C.  C. 
A  11  (rehearing  denied  [1915]  224  Fed. 
451,  140  C.  C.  A  288) ;  Id.  (1915)  223 
Fed.  1022,  138  C.  C.  A  664. 

A  petition  by  a  clerk  of  court  to  re- 
cover fees  is  properly  regarded  as  an 
action  at  law  when  debt  or  assumpsit 
would  lie  on  the  facts  stated;  and  the 
judgment  can  be  reviewed  only  by  writ 
of  error,  and  not  by  appeal  U.  S.  v. 
Fletcher  (1894)  60  Fed.  53,  8  C.  C.  A 
463. 

An  action  by  a  supervisor  of  elections 
against  the  United  States  to  recover 
items  for  services  disallowed  by  the 
treasury  department  is  an  action  at  law 
on  a  legal  demand;  and  the  judgment 
can  be  reviewed  only  on  a  writ  of  er- 
ror. U.  S.  V.  Tinsley  (1895)  73  Fed. 
369,  19  C.  C.  A.  515,  applying  U.  S.  v. 
Fletcher  (1894)  60  Fed.  53,  8  C.  C.  A. 
453,  and  Chase  v.  U.  S.  (1894)  15 
Sup.  Ct.  174,  155  U.  S.  489,  39  L.  Ed. 
284. 

Where  a  federal  court,  on  the  sale 
in  foreclosure  proceedings  of  railroad 
property  which  has  been  operated  by 
its  receivers,  makes  it  a  condition  of 
the  sale  that  the  purchaser  shall  pay, 
in  addition  to  the  amount  bid,  as  a 
part  of  the  purchase  price  of  the  prop- 
erty, all  claims  which  may  be  legally 
established  against  the  receivers  grow- 
ing out  of  their  operation  of  the  road, 
and  retains  jurisdiction  of  the  cause 
for  the  purpose  of  enforcing  such  con- 
ditions, and  subsequently  grants  leave 
to  a  claimant  to  bring  an  appropriate 
action  on  his  claim,  which  he  does  on 
the  law  side  of  the  court,  while  any 
judgment  recovered  is  required  to  be 
brought  into  the  equity  suit  to  be  fixed 
as  a  lien  on  the  property,  and  enforc- 
ed under  the  decree,  the  action  itself 
is  a  separate  action  at  law,  and  is  prop- 
erly reviewable  by  writ  of  error. 
Thompson  v.  Northern  Pac.  Ky.  Co. 
(1899)  93  Fed.  384,  35  C.  C.  A.  357. 

The  judgment  rendered  in  an  action 
at  law  brought  by  a  trustee  in  bank- 
ruptcy in  a  District  Court  of  the  Unit- 
ed States  to  recover  property,  under 
the    jurisdiction    conferred    by    Bank- 
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ruptcy  Act  is  reviewable  by  the  Cir- 
cuit Court  of  Appeals  in  the  exercise 
of  its  general  appellate  jurisdiction  on 
writ  of  error,  but  not  by  appeal.  Delta 
Nat.  Bank  y.  Easterbrook  (1904)  133 
Fed.  521,  67  C.  C.  A.  236. 

A  judgment  in  a  criminal  case  is  not 
reviewable  except  by  writ  of  error. 
Bucklin  V.  U.  S.  (1895)  159  U.  S.  680, 
16  Sup.  Ct  182,  40  L.  Ed.  304;  De 
Lemos  v.  U.  S.  (1901)  107  Fed.  121, 
46  C.  C.  A.  196  (writ  of  certiorari  de- 
nied [1901]  21  S.  Ct.  925.  181  U.  S. 
622,  45  L.  Ed.  1032);    Sena  v.  U.  8. 

(1906)  147  Fed.  485,  78  C.  C.  A.  27. 
A   proceeding    to    condemn   land    for 

public  use  is  a  suit  at  common  law. 
Village  of  Mackinaw  City  v.  U.  S. 
(1903)  120  Fed.  252,  56  C.  C.  A.  88; 
Murhard  Estate  Co.  v.  Portland  & 
Seattle  Ry.  Co.  (1908)  163  Fed.  194, 
90  C.  C.  A.  64. 

An  order  assuming  to  modify  or  va- 
cate a  judgment  or  decree,  entered  on 
a  motion  made  after  the  close  of  the 
term,  is  without  jurisdiction,  and  re- 
viewable by  writ  of  error  or  appeaL  In 
re  Dennett  (C.  C.  A.  1914)  215  Fed. 
673. 

A  judgment  on  scire  facias  on  a  for- 
feited recognizance  is  reviewable  only 
on  a    writ   of   error.      Kerr   v.    U.    S. 

(1907)  159  Fed.  428,  86  C.  C.  A.  408. 
And  so  is  judgment  entered  on  a  ref- 
eree's finding  in  an  action  at  law  sub- 
mitted to  a  referee  to  hear  and  deter- 
mine. Alder  v.  Edenbom  (D.  C.  1912) 
198  Fed.  928. 

Action  on  bond  of  a  United  States 
consul  general  for  alleged  neglect  of 
office  is  an  action  at  law  reviewable  on 
writ  of  error  and  not  by  appeal.  Cun- 
ningham V.  Rodgers  (1909)  171  Fed. 
835,  96  C.  C.  A.  507. 

An  order  disbarring  an  attorney  from 
practice  in  the  federal  courts  is  review- 
able on  writ  of  error,  and  not  by  ap- 
peal. Thatcher  v.  U.  S.  (1914)  212 
Fed.  801,  129  C.  C.  A.  255,  affirming 
order  In  re  Thatcher  (C.  C.  &  D.  0. 
1911)  190  Fed.  969.  rehearing  denied 
Thatcher  v.  U.  S.  (C.  C.  A.  1915)  219 
Fed.  173.  See  Blaine  v.  The  Charles 
Carter  (1800)  4  Dall.  22,  1  L.  Ed.  724, 
holding  that,  whatever  may  be  the  orig- 
inal nature  of  the  suit  in  the  circuit 
court,  it  cannot  be  removed  into  the 
Supreme  Court  except  by  writ  of  er- 
ror; O wings  V.  Kincannon  (1833)  7 
Pet  399,  402,  8  L.  Ed.  727,  holding 
that  under  Judiciary  Act  of  1789  de- 
crees in  chancery  pronounced  in  a  cir- 
cuit court  could  be  brought  before  the 
supreme  court  only  by  writ  of  error; 
Jacob  V.  U.  S.  (C.  C.  1821)  Fed.  Cas. 
No.  7,157,  holding  that  an  action  of 
debt  to  recover  a  penalty  is  a  "civil 
cause"  (Act  1789,  §  9),  in  which  a  writ 
of  error  lies  from  the  federal  district 
to  the  federal  circuit  court;  Wear  v. 
Mayer  (C.  C.  1880)  6  Fed.  658.  hold- 
ing that  a  judgment  cannot  be  reviewed 
in  the  circuit  court  on  a  writ  of  error, 
when  the  cause,  by  consent  of  the  par- 
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ties,  was  tried  before  the  judge  of  the 
district  court  without  a  jury;  Boyd  ▼. 
Clark  (C.  C.  1882)  13  Fed.  908,  909, 
holding  that  the  writ  of  error  provided 
for  by  R.  S.  §  633,  cannot  be  used  to 
review  admiralty  cases  arising  on  the 
lakes  and  tried  by  jury.  And  see  Bank- 
ing House  of  Bartholow  &  Co.  v.  Trus- 
tees of  Schools  (1881)  105  U.  S.  6,  26 
L.  Ed.  937. 

The  fact  that  a  bill  in  equity  filed  in 
a  federal  court  does  not  state  a  cause 
of  action  in  equity  does  not  constitute 
the  action  one  at  law  for  the  purpose 
of  determining  the  manner  of  review, 
nor  does  the  fact  that  the  relief  grant- 
ed by  the  decree  was  such  as  might 
have  been  given  by  a  judgment  at  law; 
but  where  a  demurrer  was  overruled, 
and  the  cause  retained  and  heard  as 
one  in  equity,  although  erroneously,  the 
decree  is  reviewable  by  appeal,  and  not 
on  writ  of  error.  Spring  Garden  Ins. 
Co.  V.  Amusement  Syndicate  Co.  (1910) 
178  Fed.  519,  102  C.  C.  A.  29. 

Every  judgment  and  order  in  an  ac- 
tion is  of  the  character  of  the  princi- 
pal action,  and,  if  such  action  is  at 
law,  is  reviewable  on  writ  of  error  and 
not  by  appeal.  U.  S.  v.  Northwestern 
Development  Co.  (1913)  203  Fed.  960, 
122  C.  C.  A.  262. 

See,  also.  Brown  v.  U.  S.  (C.  O-  1868) 
Fed.  Cas.  No.  2,032;  Westcot  v.  Brad- 
ford (C.  C.  1824)  Fed.  Cas.  No.  17,- 
429;  U.  S.  V.  Fifteen  Hogsheads  of 
Brandy  (C.  C.  1862)  Fed.  Cas.  No.  15,- 
090;  U.  S.  V.  Wonson  (C.  C.  1812) 
Fed.  Cas.  No.  16,750;  U.  S.  v.  Haynes 
(C.  C.  1840)  Id.  15,335;  Clark  v.  Shel- 
ton  (Super.  Ct.  Ark.  1833)  Fed.  Cas. 
No.  2,833b;  U.  S.  v.  Thirty-Seven  Bar- 
rels of  Rum  (C.  C.  1870)  Fed.  Cas.  No. 
16,467. 

35.  Existence  of  other  remedy.— Man- 
damus is  the  proper  remedy  for  the  re- 
fusal of  a  circuit  court  to  prescribe  the 
method  and  direct  the  service  of  a 
writ  of  scire  facias,  and  also  for  its 
refusal  after  sufficient  service  to  take 
jurisdiction  of  and  decide  the  questions 
presented  by  the  writ.  Collin  County 
Nat.  Bank  of  McKinney,  Tex.,  ▼. 
Hughes  (1907)  152  Fed.  414,  81  C.  O. 
A.  556,  rehearing  denied  (1907)  155 
Fed.  389,  83  C.  C.  A.  661.  See  Nashua 
&  L.  R.  Corp.  V.  Boston  &  L.  R.  Corp. 
(1892)  51  Fed.  929,  2  C.  C.  A.  542. 

Rule  applied  that  error  will  not  lie  to 
overruling  of  motion  to  quash  an  in- 
dictment on  account  of  anything  which 
may  be  raised  by  demurrer.  Kerrch  v. 
U.  S.  (1909)  171  Fed.  366,  96  C.  C. 
A.  258,  writ  of  certiorari  denied  (1909) 
30  S.  Ct  402,  215  U.  S.  602,  54  L. 
Ed.  344.  See  Lancaster  v.  Collins 
(1885)  6  Sup.  Ct  33,  115  U.  S.  222,  29 
L.  Ed.  373. 

36.  Right  to  different  remedies  In 
same  casOi— Appeal  and  writ  of  error 
to  review  the  same  adjudication  is 
proper  when  counsel  has  just  reason 
to  doubt  which  is  the  proper  proce- 
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dure.  McFadden  v.  Mountain  View 
Min.  &  MiU.  Go.  (1899)  97  Fed.  670, 
38  G.  G.  A.  354;  Hooven,  Owens  & 
RenUchler  Go.  v.  John  Featherstone's 
Sons  (1901)  111  Fed.  81,  49  G.  G.  A. 
229:  Lockman  y.  Lang  (1904)  132  Fed. 
1,  65  G.  G.  A.  621.  But  separate  ap- 
peals or  writs  of  error  on  the  merits 
ill  the  same  case  and  at  the  same  time  to 
two  different  appellate  courts  are  not 
contemplated,  and  a  writ  of  error  ob- 
tained from  the  supreme  court  while 
the  case  is  pending  in  the  circuit  court 
of  appeals  will  be  dismissed.  Golumbus 
Gonst  Go.  v.  Grane  Go.  (1899)  19  Sup. 
Ct.  721,  174  U.  S.  600,  43  L.  Ed.  1102. 
A  direct  appeal  to  the  Supreme  Gourt 
from  a  decision  of  a  circuit  court  in- 
volving a  constitutional  right  cannot  be 
taken  after  the  cause  has  been  appeal- 
ed to  and  decided  by  the  circuit  court 
of  appeals,  as  that  act  does  not  permit 
independent  appeals  to  both  courts. 
Garter  v.  Roberto  (1900)  20  Sup.  Gt 
713,  714,  177  U.  S.  496,  44  L.  Ed.  861, 
dismissing  appeal  In  re  Garter  (G.  G. 
1899)  97  Fed.  496. 

A  writ  of  error  from  the  supreme 
court  will  be  dismissed  if  taken  while 
a  prior  writ  of  error  from  a  circuit 
court  of  appeals  is  i>ending.  Gincinnati, 
H.  &  D.  R.  Go.  V.  Thiebaud  (1900)  20 
Sup.  Gt.  822,  177  U.  S.  615,  44  L.  Ed. 
911.  But  when  it  is  doubtful  whether 
an  appeal  lies  directly  to  the  supreme 
court  a  party  does  not  waive  his  ap- 
peal to  the  supreme  court  by  toking 
at  the  same  time  an  appeal  to  the  cir- 
cuit court  of  appeals.  Pullman's  Palace 
CSar  Go.  v.  Gentral  Transp.  Go.  (1898) 
18  Sup.  Gt  808,  171  U.  S.  138,  43  L. 
Ed.  108,  reversing  judgment  (1896)  76 
Fed.  401.  22  G.  G.  A.  246.  See  Pull- 
man's Palace  Gar  Go.  v.  Gentral  Transp. 
Go.  (1897)  83  Fed.  1,  27  G.  G.  A.  389, 
affirming  judgment  (1896)  76  Fed.  401, 
22  G.  G.  A.  246,  holding  that,  where  an 
appeal  is  taken  to  the  supreme  court 
direct,  on  the  ground  that  the  case  in- 
volves the  construction  or  application 
of  the  constitution  of  the  United  States, 
and  an  appeal  is  also  taken  to  the  cir- 
cuit court  of  appeals,  the  latter  court 
wiU  stay  its  hand  until  the  appeal  in 
the  supreme  court  is  disposed  of,  and 
will  not  in  the  meantime  certify  to  the 
supreme  court  the  question  whether  it 
hasr  jurisdiction  to  hear  and  determine 
the  cause. 

Where  two  writs  of  error  have  been 
issued  within  the  time  limited  for  an 
appeal,  the  Gircuit  Gourt  of  Appeals 
may  retain  both  until  a  final  decision  of 
the  case,  and  may  transfer  the  files 
and  records  in  one  to  the  other  for  the 
purpose  of  the  hearing  and  decision. 
Gould  V.  D.  S.  (1913)  205  Fed.  883, 126 
O.  C.  A.  1. 

36'/2.  Writ  of  error  coram  nobisv— See 
tJ.  S.  V.  Plumer  (G.  C.  1859)  Fed.  Gas. 
No.  16,056;  Ledgerwood  v.  Pickett's 
Heirs  (G.  C.  1831)  Fed.  Gas.  No.  8,- 
175;  PhUlips  v.  Russell  (Super.  Gt 
Ark.  1828)  Fed.  Gas.  No.  11,105a. 


III.  DECISIONS   REVIEWABLE 

(A)  Finality  of  determination 

37.  Necessity  of  flnal  determination. 
—The  appellate  jurisdiction  of  the  Gir- 
cuit Gourts  of  Appeals  is  limited  by 
this  section  to  review  by  writs  of  er- 
ror or  appeals  of  final  decisions  of  the 
courts  below.  Morgan  v.  Thompson 
(1903)  124  Fed.  203,  59  G.  G.  A.  672; 
Roth  V.  Mercantile  Bank  of  Washing- 
ton (1914)  41  App.  D.  G.  293.  And 
does  not  authorize  a  review  of  a  refnsal 
of  the  district  court  to  dismiss  for 
want  of  prosecution  a  suit  by  an  as- 
signee in  bankruptcy.  Hutchins  v. 
Briggs  (1894)  61  Fed.  498,  9  G.  G.  A. 
585.  The  court  has  no  jurisdiction  to 
review  an  interlocutory  order  refusing 
judgment  for  want  of  a  sufficient  affi- 
davit of  defense.  Shumaker  v.  Security 
Life  &  Annuity  Go.  of  America  (1908) 
159  Fed.  112,  86  C.  G.  A.  302. 

The  rule  of  Marden  v.  Gampbell 
Printing  Press  Go.  (1895)  67  Fed.  809, 
15  G.  G.  A.  26,  applied,  to  the  eflFect 
that  an  interlocutory  decree,  adjudg- 
ing certain  claims  of  a  patent  valid  and 
infringed,  and  directing  an  accounting, 
and  other  claims  invalid  or  not  infring- 
ed, is  not  final  as  to  the  latter,  and  an 
appeal  does  not  lie  therefrom  by  com- 
plainant Library  Bureau  v.  Yawman 
&  Erbe  Mfg.  Go.  (1906)  147  Fed.  245, 
77  G.  G.  A.  387. 

Gases  wherein  the  judgment  of  the 
circuit  court  of  appeals  is  "final,"  with- 
in Act  March  3,  1891,  §  15,  giving  the 
right  of  appeal  to  such  court  from  ter- 
ritorial supreme  courts  in  such  cases, 
are  only  those  enumerated  in  the  first 
clause  of  this  section  and  no  appeal  to 
the  circuit  court  of  appeals  lies  in  a 
case  not  there  enumerated,  although  an 
appeal  to  the  supreme  court  is  denied 
by  posti  §  1218;  the  amount  in  contro- 
versy being  less  than  $1,000.  Badarac- 
co  V.  Cerf  (1892)  53  Fed.  169,  3  G.  C. 
A.  491,  applied  in  Aztec  Min.  Go.  v. 
Ripley  (1892)  53  Fed.  7,  3  G.  G.  A. 
388. 

Even  though  the  right  of  a  defeated 
party  to  have  judgment  entered  is  only 
incidental  to  an  appeal  by  him,  it  is  a 
matter  of  right  and  not  of  discretion. 
In  re  Watts  (1914)  214  Fed.  80,  130  G. 
G.  A.  520. 

A  long  delay  by  the  successful  party 
to  enter  judgment  in  connection  with 
the  death  of  witnesses  and  the  possible 
loss  of  evidence  did  not  destroy  the  de- 
feated party's  right  to  have  the  judg- 
ment entered  in  order  that  he  might 
sue  out  a  writ  of  error.  In  re  Watts 
(1914)  214  Fed.  80,  130  C.  G.  A.  520. 

A  consent  decree  responsive  to  the 
bin  stands  so  long  as  it  remains  in 
that  form  as  an  obstacle  to  a  rehearing 
of  the  cause,  to  a  bill  of  review,  and  to 
an  appeal,  but,  where  it  recites  that  it 
was  entered  by  consent  of  a  party,  and 
he  denies  seasonably  that  he  consented, 
a  bill  of  review  is  an  appropriate  reme- 
dy, and  a  decree  thereon  is  appealable. 
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Kaw  Valley. Drainage  Dist.  of  Wyan- 
dotte County  V.  Union  Pac.  R.  Co. 
(1908)  163  Fed.  836.  90  C.  0.  A.  320. 

38.  '•^^  Decisions  under  prior  stat- 
utes^—The  Circuit  Court  has  no  juris- 
diction of  an  appeal  from  the  district 
court  where  no  final  judgment  has  been 
rendered.  The  Eddy  (1866)  5  WalL 
481.  18  L.  Ed.  486.  An  appeal  wiU  not 
lie  except  from  a  final  decision  or  judg-  - 
ment.  Blakely  v.  Fish  (Super.  Ct  Ark. 
1822)  Fed.  Cas.  No.  18,240.  A  writ 
of  error  will  only  lie  in  the  case  of  final 
judgment.  Rutherford  v.  Fisher  (1800) 
4  Dull.  22.  1  L.  Ed.  724.  No  case  can 
be  tnken  up  to  the  appellate  court  un- 
til final  decree  or  judgment.  Davis  v. 
St.  Louis  &  S.  F.  R.  Co.  (C.  C.  1885) 
25  Fed.  786.  789.  Error  does  not 
lie  to  a  refusal  of  the  sirruit  court  to 
award  a  writ  of  restitution  in  eject- 
ment Gregg  V.  Forsyth  (1864)  2  Wall. 
56.  57,  17  L.  Ed.  782. 

Where  a  decree  is  affirmed,  an  ap- 
peal will  not  lie  from  an  order  directing 
a  writ  of  attachment  for  the  enforce- 
ment of  such  decree.  McMicken  y. 
Perin  (1857)  61  U.  S.  (20  How.)  133, 
15  L.  Ed.  857. 

An  appeal  will  not  lie  from  an  order 
directing  an  attachment  for  contempt 
against  one  refusing  to  comply  with  a 
direction  of  tlie  court,  as  it  is  not  a 
final  order.     Id. 

39.  Final  decisions,  Judgments,  de- 
crees, or  orders  in  general.— The  rule 
for  determining  whether  for  the  pur- 
pose of  an  appeal  a  decree  is  final  is 
whether  the  decree  disposes  of  the  en- 
tire controversy  between  the  parties. 
Ij&  Bourgogne  (1908)  28  Sup.  Ct.  664, 
210  U.  S.  112.  52  L.  Ed.  973.  Whether 
a  decree  is  final  and  appealable  is  to 
be  decided  by  the  appellate  court  on  a 
consideration  of  the  essence  of  what 
is  done  by  the  decree.  Potter  v.  Beal 
(1802)   50   Fed.   860,   2   C.  C.  A.   60. 

A  decree  is  final  where  issues  raised 
by  the  pleadings  were  all  submitted,  and 
the  court  passed  on  all  the  merits. 
Desvergers  v.  Parsons  (1894)  60  Fed. 
143,  8  C.  C.  A.  526. 

To  constitute  a  final  judgment  it  is 
not  essential  that  it  should  be  a  bar 
to  another  suit.  Colorado  Eastern  Ry. 
Co.  V.  Union  Pac.  Ry.  Co.  (18i)9)  94 
Fed.  312,  36  C.  C.  A.  263. 

A  "final  decree"  is  one  settling  all 
matters  in  litigation  within  the  plead- 
ings, so  that  an  affirmance  will  end 
the  suit  and  leave  nothing  for  the  trial 
court  but  the  execution  of  the  decree. 
Talley  v.  Curtain  (1893)  58  Fed.  4,  7 
C.  C.  A.  1;  Maas  v.  Lonstorf  (1908) 
106  Fed.  41,  91  C.  C.  A.  627;  Baxter 
V.  Revil  Phillips  &  Co.  (D.  C.  1014) 
219  Fed.  309,  denying  appeal  to  Court 
of  Appeals  In  re  Harvey  (D.  C.  1914) 
212  Fed.  340. 

"Final  decision"  is  equivalent  to  the 
terms  "final  decree,"  or  "final  judg- 
ment," used  in  the  statutes  preceding 
the  judiciary  act     Cassatt  v.  Mitchell 
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Coal  &  Coke  Co.  (1907)  150  Fed.  32, 
81  C.  C.  A.  80,  10  L.  R.  A.  (N.  S.) 
99;  Same  v.  Pennsylvania  OosA  &  Coke 
Co.  (1907)  160  Fed.  48,  81  C.  C.  A. 
97  (judgment  reversed  Pennsylvania 
Coal  &  Coke  Co.  v.  Cassatt  [1907]  28 
Sup.  Ct  110,  207  U.  S.  187,  52  L.  Ed. 
163) ;  Cassatt  y.  Webster  Coal  &  Coke 
Co.  (1907)  150  Fed.  48,  81  C.  0.  A. 
97,  judgment  reversed  Webster  Coal 
&  Coke  Co.  V.  Cassatt  (1907)  28  Sup. 
Ct.  108,  207  U.  S.  181,  52  L.  Ed.  160. 
So  is  decision  on  a  petition  of  inter- 
vention in  a  foreclosure  suit,  sustain- 
ing the  intervener's  claim.  Central 
Trust  Co.  of  New  York  v.  Marietta  & 
N.  G.  Ry.  Co.  (1891)  48  Fed.  850,  1 
C.  C.  A.  116,  reversing  (C.  C.  1891)  48 
Fed.  32.  So  is  order  overruling  a  mo- 
tion by  an  owner  of  a  patent  to  be  dis- 
missed from  a  suit  for  infringement  by 
a  licensee  a  "final  decision."  Brash 
Electric  Co.  v.  Electric  Imp.  Co.  of 
San  Jose  (1892)  51  Fed.  557,  2  C.  C. 
A.  373,  denying  motion  to  dismiss  ap- 
peal (C.  C.  1892)  49  Fed.  73.  So  is 
order  or  judgment  finally  determining  a 
particular  suit  though  it  does  not  bar 
another  action  or  proceeding  in  the 
same  cause.  Stevens  v.  Nave-McCord 
Mercantile  Co.  (1906)  150  Fed.  71,  80 
C.  C.  A.  25.  So  is  order  allowing  a 
claim  in  bankruptcy.  Duff  v.  Carrier 
(1803)  55  Fed.  433,  5  C.  C.  A.  177,  af- 
firming ordpr  In  re  Carrier  (D.  C. 
18J)2)  51  Fed.  900. 

A  decree  enjoining  a  municipality,  on 
grounds  of  estoppel  by  judgment  from 
issuing  bonds  for,  or  constructipg,  a 
waterworks  plant  to  be  •  put  in  opera- 
tion when  an  existing  private  water- 
works franchise  should  expire,  is  final. 
Vicksburg  v.  Henson  (1913)  34  Sup. 
Ct.  95,  231  U.  S.  259,  58  L.  Ed.  20a 

A  decree  by  the  circuit  court  allow- 
ing $5,000  to  the  complainant's  solici- 
tors for  services  rendered  and  to  be 
rendered,  and  directing  payment  of 
the  same  out  of  the  funds  in  the  re- 
ceiver's hands,  in  a  suit  by  a  stock- 
holder against  a  corporation,  in  which  a 
receiver  has  been  appointed  and  an  in- 
junction granted,  is  pro  tan  to  final. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
American  Const.  Co.  (1893)  57  Fed. 
66,  6  C.  C.  A.  249,  foUowing  Hobbs  v. 
Mclvean  (1886)  6  Sup.  Ct  870,  117  U. 
S.  507,  29  L.  Ed.  940. 

A  decree,  determining  the  ownership 
of  the  proceeds  of  a  policy  and  direct- 
ing payment  by  a  stakeholder,  held  final 
and  appealable,  and  not  so  as  to  a 
subsequent  decree  against  the  stake- 
holder to  carry  the  former  one  into  ex- 
ecution. Baxter  v.  Bevil  Phillips  & 
Co.  (D.  C.  1914)  219  Fed.  309,  deny- 
ing appeal  to  Court  of  Appeals  In  re 
Harvey  (D.  C.  1914)  212  Fed.  340. 

Where  a  creditor  of  the  drainage 
fund  held  in  trust  by  the  city  of  New 
Orleans  caused  a  receiver  of  the  fund 
to  be  appointed,  to  whom  a  regular 
notarial  transfer  of  its  assets  was  made 
and  thereafter   the   receiver  sold    the 
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property,  and  the  court  confirmed  the 
sale,  the  decree  of  confirmation  was 
final.  City  of  New  Orleans  v.  Peake 
(1892)  52  Fed.  74,  2  C.  O.  A.  626. 

A  decree  for  specific  performance, 
requiring  a  conveyance,  and  directing 
its  snbmission  to  the  judges  for  ap- 
proval, is  final.  Long  v.  Maxwell  (1894) 
59  Fed.  948,  8  C.  C.  A.  410. 

See,  also,  Montgomery  light  &  Wa- 
ter Power  Co.  v.  Montgomery  Traction 
Co.  (D.  C.  1914)  219  Fed.  963. 

Where  S.  sued  out  attachment  in  an 
action  against  M.,  and  C.  filed  an  in- 
terplea,  claiming  the  property  attached, 
and  judgment  was  entered  for  S.,  but 
was  accompanied  by  an  order  holding 
the  attatchment  proceedings  open,  a 
subsequent  order  dissolving  the  attach- 
ment was  a  final  order.  Salmon  v.  Mills 
(1895)  66  Fed.  32,  13  C.  C.  A.  372. 

A  decree  in  a  creditors*  suit  against  a 
corporation  and  certain  of  its  stock- 
holders, who  were  also  its  mortgagees, 
which  fixed  the  amounts  due  to  both 
secured  and  unsecured  creditors,  and 
adjudged  that  certain  creditors  had 
liens  superior  to  the  mortgagees;  that 
the  corporate  property  and  franchises 
be  sold  to  satisfy  the  same;  that  the 
individual  defendants  were  holders  of 
specified  amounts  of  unpaid  stock,  and 
should  pay  the  specified  demands  of  the 
unsecured  creditors — was  final.  An- 
drews V.  National  Foundry  &  Pipe 
Works  (1896)  73  Fed.  516, 19  C.  C.  A. 
548,  overruling  motion  to  dismiss  Na- 
tional Foundry  &  Pipe  Works  v.  Ocon- 
to Water  Co.  (D.  C.  1895)  68  Fed. 
1006. 

An  order  discharging  from  imprison- 
ment a  defendant  held  under  execution 
against  his  person  upon  a  judgment  in 
a  civil  action  is  final.  Stroheim  v.  Dei- 
mel  (1897)  77  Fed.  802,  23  C.  C.  A. 
467,  reversing  order  (C.  C.  1896)  73 
Fed.  430,  certiorari  denied  Deimel  v. 
Stroheim  (1897)  17  Sup.  Ct.  993,  1G6 
U.  S.  721,  41  L.  Ed.  1188. 

And  so  is  an  order  denying  a  land- 
lord leave  to  sue  a  receiver  of  the  ten- 
ant for  possession  of  the  premises. 
Odell  V.  H.  Batterman  Co.  (1915)  223 
Fed.  292,  138  C.  C.  A.  534,  reversing 
order  (D.  C.  1914)  217  Fed.  305. 

A  decree  entered  in  a  proceeding  by 
attorneys  to  enforce  a  Uen  for  their 
fees,  which  adjudges  that  they  are  en- 
titled to  compensation  t<y  a  definite 
amount  and  have  a  lien  therefor  on  a 
fund  in  court,  and  directs  payment 
thereof,  is  final.  Tuttie  ▼.  Claflin 
(1898)  88  Fed.  122,  31  C.  C.  A.  419, 
modift^ing  decree  (C.  .p.  1898)  86  Fed. 
9G4. 

In  an  action  by  an  assignee  for  the 
benefit  of  creditors  for  the  conversion 
of  property  claimed  to  have  passed  un- 
der the  assignment,  the  fact  that  the 
judgment  rendered  is  merely  against 
the  plaintiff  for  costs  in  a  blank  amount, 
where  it  recites  that  it  is  entered  on  a 
verdict  for  defendant  returned  by  di- 
rection of  the  court,  does  not  deprive 


the  plaintiff  of  the  right  to  prosecute 
error  for  the  reversal  of  such  judgment. 
Brown  v.  Parker  (1899)  97  Fed.  446, 
38  C.  C.  A.  261. 

A  decree  in  favor  of  persons  not 
technically  parties  to  the  suit,-  but 
whose  appointment  and  employment 
therein  had  been  authorized  by  the 
court,  to  render  designated  services, 
and  whose  claims  for  compensation,  on 
proper  petition  of  the  special  master 
and  on  due  hearing,  were  fully  adjudi- 
cated, and  ordered  to  be  paid  out  of 
the  fund  in  the  registry  of  the  court,  as 
a  part  of  the  costs  of  administration  of 
the  same,  which  decree  provides  for  its 
immediate  execution,  by  ordering  that 
the  clerk  draw  checks,  for  the  signature 
of  the  judge,  on  the  fund  in  the  regis- 
try of  the  court,  for  the  allowances 
made  to  the  claimants,  is  final.  Edgell 
V.  Felder  (1900)  99  Fed.  324,  39  C.  O. 
A.  540. 

A  decree' which  definitely  rejects  the 
theory  upon  which  plaintiflTs  suit  is 
based,  which  is  put  in  issue  by  the 
pleadings,  is  final  and  appealable,  and 
after  the  time  for  appeal  therefrom  has 
expired  becomes  conclusive  upon  the 
rights  of  the  parties,  so  far  as  they  are 
thereby  adjudicated,  although  it  leaves 
the  question  of  their  specific  rights 
thereunder  to  be  subsequently  deter- 
mined from  time  to  time  as  q^anged  cir- 
cumstances may  render  it  necessary; 
and  no  question  determined  by  such  de- 
cree can  be  reviewed  on  appeal  from 
any  such  subsequent  order.  Sanders  v. 
Bluefield  Waterworks  &  Improvement 
Co.  (1901)  106  Fed.  587,  45  C.  C.  A. 
475. 

A  decision  which  completely  deter- 
mines the  rights  of  parties  in  the  pend- 
ing proceeding,  who  are  not  jointly 
liable  with  others,  is  a  final  decision, 
reviewable  by  appeal  or  writ  of  error 
under  the  acts  of  Congress.  An  order 
which  avoids  a  confirmation  of  a  sale 
and  an  approval  of  a  lease  of  an  allot- 
ment of  an  Indian  minor  is  a  final  de- 
cision determining  the  rights  of  the  pur- 
chaser thereunder.  Morrison  v.  Bur- 
nette  (1907)  154  Fed.  617,  83  C.  C.  A. 
391. 

A  decree  on  a  cross-bill,  which  orders 
complainants  to  pay  to  cross-complain- 
ant the  amoun^  due  on  certain  notes, 
and  directs  that  on  default  for  a  certain 
time  a  special  master  shall  sell  certain 
collateral  to  apply  thereon,  is  final. 
Odbert  v.  Marquet  (1909)  175  Fed.  44, 
99  C.  C.  A.  60. 

Order  denying  petition  to  intervene 
in  proceeding  relative  to  set-off  judg- 
ments held  final.  Cathay  Trust  v. 
Brooks  (1912)  193  Fed.  973,  114  O.  C. 
A.  125. 

An  order  authorizing  a  receiver  of 
an  insolvent  railroad  corporation  to 
renounce  a  contract  for  the  renting  of 
terminal  facilities  is  appealable.  Kan- 
sas City  Southern  Ry.  Co.  v.  Lusk 
(1915)  224  Fed.  704,  140  C.  C.  A.  244. 

An  order   remanding   a  case   to  the 
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state  court  for  want  of  Jurisdiction  is 
not  a  **final  judgment  or  decree."  Rich- 
mond &  D.  R.  Co.  V.  Thouron  (1890) 
10  Sup.  Ct.  517,  134  U.  S.  45.  33  L. 
Ed.  871;  Texas  Land  &  Cattle  Co.  v. 
Scott  (1890)  11  Sup.  Ct.  140,  137  U.  S. 
436,  34  L.  Ed.  730. 

The  denial  of  a  motion  to  remand  a 
cause  to  the  state  court  is  not  a  final 
judgment  or  order,  and  the  circuit 
court  of  appeals  has  no  jurisdiction  in 
error  in  such  stage  of  the  case.  Pat- 
ten V.  Cilley  (1892)  50  Fed.  337,  1  C. 
C.  A.  522,  5  U.  S.  App.  9;  Bender  v. 
Pennsylvania  Co.  (1893)  148  U.  S.  502, 
13  Sup.  Ct.  640,  37  L.  Ed.  537;  Mecke 
V.  Valley  Town  Mineral  Co.  (C.  C. 
1898)  89  Fed.  114. 

A  decree  in  partition  adjudging  that 
plaintiffs  are  the  owners  each  of  one- 
eighth  and  referring  the  matter  to  a 
master  to  partition  the  property  ac- 
cording .to  law  is  not  final.  Green  v. 
Fisk  (1881)  14  Sup.  Ct.  1193,  154  U.  S. 
668,  26  L.  Ed.  486. 

A  decree  is  not  final  where  it  dis- 
poses of  a  part  only  of  the  issues,  the 
court  retaining  the  case  for  further 
orders,  and  subsequently  making  an  or- 
der of  reference  to  a  special  master  to 
take  the  remaining  proof.  Rexford  v. 
Brunswick-Balke-Collender  Co.  (1913) 
33  Sup.  Ct.  515,  228  U.  S.  339,  57  L. 
Ed.  864. 

So  where,  in  an  action  on  fidelity 
bonds  of  a  deceased  defaulting  ofiScer 
of  a  bank,  the  court  decreed  that  the 
surety  was  liable,  but  that  the  liability 
was  secondary  to  that  of  deceased's 
estate,  and  retained  the  case  for  the 
purpose  of  an  accounting  of  collaterals 
deposited  by  deceased  for  the  bank's 
reimbursement  and  for  the  fixing  of  the 
surety's  ultimate  liability,  "whatever 
that  may  be,"  such  decree  is  not  final, 
and  hence  no  appeal  can  be  prosecuted 
therefrom.  Guarantee  Co.  of  North 
America  v.  Mechanics'  Savings  Bank  & 
Trust  Co.  (1899)  19  Sup.  Ct.  551,  552, 
173  U.  S.  582.  43  L.  Ed.  818. 

A  decree  sustaining  validity  of  a  pat- 
ent, declaring  infringement,  directing 
an  injunction  perpetual  in  form,  and  re- 
ferring the  cause  to  a  master  to  take 
an  account  of  damages  and  profits,  is 
not  final  and  appealable  as  such,  but  is 
interlocutory,  and  on  an  appeal  there- 
from, under  section  1121,  post,  the 
court  is  limited  to  the  question  wheth- 
er the  injunction  was  providently 
granted  in  the  exercise  of  a  legal  dis- 
cretion, and  it  can  have  no  jurisdiction 
to  render  a  decision  on  the  other  ques- 
tions, even  at  the  request  of  both  par- 
ties. Columbus  Watch  Co.  v.  Bobbins 
(1802)  52  Fed.  337,  3  C.  C.  A.  103 
disapproving  Jones  Co.  v.  Munger  Mfg. 
Co.  (1892)  50  Fed.  785,  1  C.  C.  A. 
668,  and  certificate  dismissed  (1893) 
13  Sup.  Ct.  594, 148  U.  S.  266,  37  L.  Ed. 
445. 

An  order  or  decree  in  a  patent  cause 
granting  injunction  and  referring  cause 
to  a  master  for  an  account  of  profits 
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and  damages  is  not  finaL  Smith  ▼. 
Vulcan  Iron  Works  (1897)  17  Sup.  Ct 
407,  410,  165  U.  S.  518,  41  U  Ed.  810. 

A  decree  setting  aside  an  assignment, 
and  ordering  a  reference  to  ascertain 
the  amounts  and  priorities  of  creditors' 
claims,  is  not  finaL  Talley  y.  Curtain 
(1893)  58  Fed.  4,  7  C.  C.  A.  1,  deny- 
ing motion  for  rehearing  (1893)  54  Fed. 
43,  4  C.  C.  A.  177. 

Where  one  of  two  issues  in  an  action 
is  reserved  by  the  court  and  decided 
by  it,  no  judgment  being  entered  on  the 
decision,  and  the  other  issue  is  sub- 
mitted to  a  jury,  and  judgment  entered 
on  their  verdict,  such  judgment  is  not 
final,  and  a  writ  of  error  does  not  lie 
to  review  it.  Brown  v.  Cranberry  Iron 
&  Coal  Co.  (1895)  65  Fed.  636.  13  0. 
C.  A.  66,  dismissing  writ  of  error  and 
remanding  case  to  district  court  (C.  G. 
1894)  59  Fed.  434. 

In  suit  to  require  claimants  to  land 
sought  to  be  condemned  to  interplead, 
judgment  on  trial  of  disputed  claims 
held  not  final,  and  appeal  was  prema- 
ture, where  new  trial  was  •  granted  as 
to  one  lot.  Bacon  v.  Gennett  (C.  C.  A. 
1915)  220  Fed.  663. 

Objections  to  pleas  that  an  exhibit 
was  made  part  thereof  by  reference, 
and  that  no  sufficient  bill  of  particulars 
was  attached,  are  not  reviewable  by  the 
circuit  court  of  appeals.  Marion  Phos- 
phate Co.  V.  Cummer  (1893)  60  Fed. 
873,  9  C.  C.  A.  279. 

An  order  of  court  that,  if  a  party 
shall  perform  certain  acts  within  a 
specified  time,  he  will  be  granted  his 
relief,  and,  if  not,  his  case  will  be  de- 
termined adversely  to  him,  is  not  an 
appealable  final  decree.  Barker  v. 
Craig  (1888)  8  Sup.  Ct  1175. 127  U.  S. 
213,  32  L.  Ed.  147;  Stratton  v.  Dewey 
(1897)  79  Fed.  32,  24  C.  C.  A.  435. 

In  a  suit  by  the  receiver  of  a  national 
bank  against  stockholders  to  recover  an 
assessment  laid  by  the  comptroller,  one 
defendant  alleged  that  he  was  merely  a 
pledgee  of  the  stock  from  a  co-defend- 
ant, and,  after  a  hearing  on  bill  and 
plea,  a  decree  was  passed  dismissing  the 
bill  as  to  the  pledgee.  Held  that,  if  it 
should  be  finally  determined  that  the 
pledgee  is  liable  for  the  assessment,  he 
would  be  entitled  to  have  the  decree  so 
molded  as  to  compel  exoneration  by 
the  pledgor,  and  hence  the  litigation 
was  not  fully  determined  as  to  the  lat- 
ter. Therefore  the  decree  was  not 
final,  so  as  to  permit  of  an  appeal  by 
complainant.  Baker  v.  Old  Nat.  Bank 
(1899)  91  Fed.  449,  33  C.  C.  A.  570, 
dismissing  appeaj  (C.  C.  1898)  86  Fed. 
1006. 

The  circuit  court  of  appeals  has  no 
jurisdiction  to  review  an  order  of  the 
district  court  in  a  criminal  case,  refus- 
ing to  set  aside  a  judgment  and  to  per- 
mit defendant  to  withdraw  his  plea  of 
guilty,  where  no  question  of  jurisdic- 
tion is  raised;  such  order  not  being  a 
final  decision.  Whitworth  v.  U.  S. 
(1902)  114  Fed.  302,  52  0.  C.  A.  214. 
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A  judgment  of  the  United  States 
Court  of  Appeals  in  the  Indian  Terri- 
tory, reversing  the  judgment  of  an  in- 
ferior court  and  remanding  the  case  for 
further  proceedings,  is  not  a  final  de- 
cision, and  is  not  reviewable  in  the 
United  States  Circuit  Court  of  Appeals. 
Morgan  v.  Thompson  (1903)  124  Fed. 
203,  59  C.  C.  A.  672. 

The  judgment  of  a  federal  court  is  not 
final,  so  that  the  jurisdiction  of  the  ap- 
pellate court  may  be  invoked,  while  the 
judgment  is  still  under  the  control  of 
the  trial  court  through  the  pendency  of 
a  motion  for  a  new  trial.  Clarke  v. 
Eureka  County  Bank  (C.  C.  1904)  131 
Fed.  146. 

An  order  which  leaves  the  rights  of 
the  parties  open  to  further  litigation  in 
the  same  suit  is  not  a  final  decision. 
Collin  County  Nat.  Bank  v.  Hughes 
(1907)  152  Fed.  414,  81  C.  C.  A.  556, 
rehearing  denied  (1907)  155  Fed.  889, 
83  C.  C.  A.  G61. 

Where  a  demurrer  was  sustained  to 
one  of  two  causes  of  action,  alleged  in 
plaintiflTs  complaint,  but  overruled  as 
to  the  other  with  leave  to  answer,  and 
defendant  answered,  the  judgment  as  to 
the  first  cause  of  action  was  not  final, 
nor  reviewable  on  a  writ  of  error,  pend- 
ing a  determination  of  the  issues  rais- 
ed with  reference  to  the  second  cause 
of  action.  Sheppy.v.  Stevens  (1912) 
200  Fed.  946,  119  C.  C.  A.  330. 

Appeal  will  not  lie  from  the  order 
overruling  demurrer  to  the  petition  for 
habeas  corpus,  but  only  from  the  order 
discharging  from  custody.  Backus  v. 
Tep  Kim  Tuen  (C.  C.  A.  1915)  227 
Fed.  848. 

Writ  of  error,  sued  out  by  defendant 
after  the  overruling  .of  its  general  de- 
murrer to  the  declaration  in  a  damage 
suit,  without  waiting  for  final  judgment, 
is  premature.  Atlantic  Coast  Line  R. 
Co.  V.  Winn  (C.  C.  A.  1915)  227 
Fed.  50. 

Dismissal  of  a  cross-bill  which  is  a 
part  of  the  main  litigation  is  not  appeal- 
able. Emery  v.  Central  Trust  &  Safe 
Deposit  Co.  (1913)  204  Fed.  965,  123 
C.  C.  A.  287. 

40.  —  Nature  of  actton.»A  decree 
in  libel  for  loss  of  freight  shipped  un- 
der contract  with  charterer  held  final 
and  appealable  as  between  libelants 
and  the  ship.  The  Alert  (1894)  61  Fed. 
113,  9  C.  C.  A  390,  affirming  decree  (D. 
C.  1889)  40  Fed.  836. 

A  writ  of  error  will  lie  in  the  federal 
courts  to  review  a  judgment  setting 
aside  an  award  of  arbitrators  made  pur- 
suant to  order  of  court,  and  a  bill  of 
exceptions  may  be  employed  to  bring 
up  on  the  record  facts  adduced  to  sup- 
port or  overthrow  exceptions  to  the 
award.  Nolan  v.  Colorado  Cent.  Con- 
soL  Min.  Co.  (1894)  63  Fed.  930,  12 
C.  C.  A.  585. 

A  decree  which  declares  certain 
claims  of  a  patent  valid  and  infringed, 
but  holds  others  invalid,  and  that  others 


still  are  not  infringed,  is  not  a  final  de- 
cree against  complainant  in  respect  to 
the  claims  found  invalid  or  not  infring- 
ed, so  as  to  give  him  a  right  of  appeal 
before  the  case  is  finally  disposed  of 
after  the  accounting.  Marden  v.  Camp- 
bell Printing-Press  &  Manufacturing 
Co.  (1895)  67  Fed.  809,  15  C.  C.  A  26, 
dismissing  appeal  (C.  C.  1894)  64  Fed. 
78i 

A  decree  on  exceptions  to  the  report 
of  a  master  in  a  suit  for  infringement 
of  a  patent,  adjudging  that  plaintiff,  at 
his  election,  might  have  the  case  sent 
back  for  further  proofs  by  filing  a  no- 
tice to  that  effect  within  60  days,  and 
that  in  default  of  such  election  he  recov- 
er six  cents  and  costs  up  to  the  order 
of  reference,  and  that  costs  before  the 
referee  be  taxed  in  favor  of  defendant, 
had  all  the  essential  elements  of  a  final 
decree.  Tuttle  v.  Claflin  (1895)  66  Fed. 
7,  13  C.  C.  A.  281. 

A  decree  in  a  suit  for  partition  set- 
tling the  various  undivided  interests  of 
the  parties,  appointing  commissioners 
to  make  partition,  and  expressly  reserv- 
ing all  questions  as  to  improvements, 
rents,  profits,  and  allowance  of  taxes 
and  expenses,  for  further  order,  was 
not  final.  Elder  v.  McClaskey  (1895) 
70  Fed.  529,  17  C.  C.  A  251,  reversing 
decree  McClaskey  v.  B^rr  (C.  C.  1891) 
47  Fed.  154,  certiorari  denied  Elder  v. 
McClaskey  (1896)  16  S.  Ct.  1201,  163 
U.  S.  685,  41  L.  Ed.  315. 

A  decree,  entered  after  a  full  hear- 
ing on  the  merits,  sustaining  a  patent, 
declaring  infringement,  awarding  a  per- 
petual injunction,  and  referring  the 
cause  to  a  master  to  ascertain  and  re- 
port profits,  is  not  a  final,  appealable 
decree.  Lockwood  v.  Wickes  (1895)  75 
Fed.  118,  21  C.  C.  A.  257. 

A  decree  in  admiralty,  awarding  libel- 
ants a  definite  sum,  adjudging  that  a 
maritime  lien  exists  therefor,  and  di- 
recting the  sale  of  the  vessel  and  pay- 
ment of  the  proceeds  into  the  registry 
to  await  the  further  order  of  the  court, 
is  a  final  appealable  decree.  The  Eu- 
gene (1898)  87  Fed.  1001,  31  C.  C.  A. 
345. 

An  order  in  condemnation  proceedings 
appointing  commissioners  to  assess  the 
damages  is  not  a  final  order.  Southern 
Ky.  Co.  V.  Postal  Tel.  Cable  Co.  (1899) 
93  Fed.  393,  35  C.  C.  A.  366,  dismiss- 
ing appeal  Postal  Tel.  Cable  Co.  v. 
Southern  By.  Co.  (C.  C.  1898)  90  Fed. 
30. 

An  order  in  admiralty  dismissing  a 
petition  filed  by  the  claimant  of  a  ves- 
sel libeled  in  a  suit  for  salvage,  and 
which  had  been  sold  in  such  proceed- 
ings, which  petition  asked  that  claim- 
ant's right  to  the  fund  in  the  registry 
of  the  court  be  summarily  determined 
under  admiralty  rule  43,  and  the  claim- 
ant be  allowed  to  withdraw  the  same 
on  substituting  a  bond,  is  not  a  final 
decision  in  the  cause  from  which  an  ap- 
peal will  lie  to  the  Circuit  Court  of  .^p- 
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peals.  The  OUef  (1906)  142  Fed.  349, 
78  O.  0.  A.  469. 

In  proceedings  on  a  petition  for  the 
condemnation  of  a  right  of  way,  a  judg- 
ment sustaining  a  demurrer  to  an  an- 
swer filed  by  defendant,  which  leaves 
proceedings  for  the  appointment  of  a 
commission  and  the  assessment  of  dam- 
ages still  to  be  taken  by  the  court,  is 
not  a  final  judgment  from  which  an  ap- 
peal lies.  Postal  Tel.  Cable  Co.  v. 
Southern  Ry.  Co.  (C.  C.  1898)  90  Fed. 
211. 

A  decree  entered  on  a  master's  report, 
to  which  exceptions  were  filed  and  ar- 
gued, fixing  the  amount  and  priority  of 
claims  against  an  insolvent  corpora- 
tion, and  ordering  a  distribution  of  the 
fund  arising  from  the  sale  of  his  prop- 
erty, is  a  final  decree,  from  which  an 
appeal  lies.  Halsted  v.  Forest  Hill  Co. 
(C.  C.  1901)  109  Fed.  820. 

41.  — —  Nature  of  deoislon.^l^nd- 
ings  stated  in  an  order  refusing  leave 
to  file  an  intervening  petition,  purport- 
ing to  determine  questions  of  fact  rais- 
ed by  such  petition,  must  be  construed 
as  having  been  made  only  for  the  pur- 
pose of  the  motion,  and  not  as  a  final  v 
adjudication  upon  such  facts,  which 
would  bind  the  petitioner,  or  give  him 
ground  for  an  appeal  therefrom.  Buel 
V.  Farmers*  Loan  &  Trust  Co.  (1900) 
104  Fed.  839,  44'  C.  C.  A.  213,  writ  of 
certiorari  denied  Buell  v.  Same  (1901) 
21  S.  Ct.  921,  180  U.  S.  639,  45  L.  Ed. 
711. 

An  order,  in  a  proceeding  by  a  third 
person  to  recover  property  in  the  pos- 
session of  a  bankrupt,  overruling  excep- 
tions to  the  report  of  a  referee,  and 
approving  such  report,  is  not  a  final  de- 
cree, and  appealable.  Walter  Scott  & 
Co.  V.  Wilson  (1902)  115  Fed.  284,  53 
O.  C.  A.  70. 

Where  a  bill  in  equity  was  dismissed, 
jind  an  order  entered  discharging  a  re- 
ceiver and  providing  for  the  payment  of 
costs,  every  question  having  been  dis- 
posed of  in  so  far  as  the  trial  court 
was  concerned,  it  was  a  final  decree, 
and  therefore  appealable.  Viquesney  v. 
Allen  (1904)  131  Fed.  21,  65  C.  C.  A. 
259. 

An  order  held  not  final.  Jabine  y.« 
Sparks  (1904)  131  Fed.  440,  65  C.  O. 
A.  424. 

An  order  setting  aside  a  verdict  and 
granting  a  new  trial  cannot  be  reviewed 
on  a  writ  of  error,  because  not  final. 
Clement  v.  Wilson  (1905)  135  Fed.  749, 
68  C.  C.  A.  387,  dismissing  writ  of  er- 
ror Wilson  V.  Clement  (C.  C.  1903) 
126  Fed.  808. 

An  order  sustaining  a  demurrer  to 
declaration  with  leave  to  plaintiff  "to 
discontinue  on  payment  of  costs,"  held 
final.  Morris  v.  Dunbar  (1907)  149 
Fed.  406,  79  C.  C.  A.  226. 

An  order  which  quashes  the  service 
of  a  writ  of  scire  facias  by  publication 
without  determining  that  the  writ  may 
not  be  otherwise  served,  and  without 
dismissing  the  action,  is  not  a  final  de- 
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cision,  and  is  not  reviewable  by  writ  of 
error.  Collin  County  Nat  Bank  of  Mc- 
Kinney,  Tex.,  v.  Hughes  (1907)  152 
Fed.  414,  81  C.  C.  A.  556,  rehearing 
denied  (1907)  155  Fed.  389,  83  C.  O. 
A.  661. 

A  judgment  of  compulsory  nonsuit, 
entered  by  a  federal  court  in  Pennsyl- 
vania in  conformity  to  the  state  prac- 
tice, is  a  final  judgment,  and  reviewable 
on  writ  of  error.  Fadley  v.  Baltimore 
&  O.  R.  Co.  (1907)  153  Fed.  514,  82  C. 
C.  A.  464. 

Refusal  to  quash  an  execution  is  not 
a  final  judgment  Noojin  v.  U.  S.  (1908) 
164  Fed.  692,  90  C.  C.  A.  513. 

An  order  striking  a  case  from  the 
docket  is  not  reviewable  by  writ  of  er- 
ror, it  not  being  a  final  decision.  Lof- 
lin  V.  Ayres  (1908)  164  Fed.  841,  90  C. 
C.  A.  603. 

A  rule  made  on  petition  of  a  defend- 
ant requiring  plaintiff  and  a  third  par- 
ty to  interplead,  but  which  does  not  dis- 
charge defendant  from  liability  nor  dis- 
pose of  the  property  which  the  action 
was  brought  to  recover,  is  not  a  final 
order.  Huxley  v.  Pennsylvania  Ware- 
housing &  Safe  Deposit  Co.  (1909)  170 
Fed.  587,  95  C.  C.  A.  667. 

A  judgment  of  nonsuit,  though  not 
res  judicata  of  the  merits  of  the  con- 
tioversy  between  the  parties,  is  a  final 
judgment.  Connecticut  Fire  Ins.  Co. 
V.  Manning  (1910)  177  Fed.  893,  101 
0.  C.  A.  107. 

An  interlocutory  order,  denying  a  mo- 
tion to  set  aside  a  verdict,  to  amend 
the  minutes,  and  to  move  for  a  new 
trial  nunc  pro  tunc  prior  to  final  judg- 
ment, is  insufficient  to  sustain  a  writ 
of  error.  Nelson  v.  Wood  (1914)  210 
Fed.  18,  126  C.  C.  A.  598. 

A  decree  dismissing  a  bill  for  want  of 
equity,  dissolving  a  preliminary  injunc- 
tion previously  granted  and  awarding 
damages  to  defendant  for  its  wrongful 
issuance  is  final,  and  may  be  appealed 
from,  notwithstanding  the  fact  that  it 
directs  a  reference  to  ascertain  the 
amount  of  such  damages,  which  relates 
to  a  matter  not  within  the  issues.  IMica 
Insulator  Co.  v.  Commercial  Mica  Co. 
(C.  C.  1907)   157  Fed.  92. 

42. Finality  as  to  partles.^A  de- 
cree dismissing  a  bill  in  equity  as  to 
one  of  several  defendants  sought  to  be 
jointly  charged  is  not  final  and  is  not 
appealable.  Hohorst  v.  Hamburg- 
American  Packet  Co.  (1893)  13  Sup. 
Ct.  590,  591,  148  U.  S.  262,  37  L.  Ed. 
443. 

An  order  entered  in  an  action  to  re- 
cover damages  from  a  carrier  for  vio- 
lations of  Interstate  Commerce  Act,  re- 
quiring certain  specified  officers  and 
employes  who  are  not  parties  to  pro- 
duce relevant  books  and  papers,  is  not, 
as  to  those  persons,  a  final  decision 
within  this  section.  Webster  Coal  & 
Coke  Co.  V.  Cassatt  (1907)  28  Sup.  Ct 
108,  109,  207  U.  S.  181,  52  D.  Ed.  160; 
Pennsylvania  Coal  &  Coke  Co.  v.  Same 
(1907)  28  Sup.  Ct  110,  207  U.  S.  187, 
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52  L.  Ed.  163,  reversing  Judgment  Cas- 
satt  y.  Pennsylvania  Coal  &  Coke  Go. 
(190T)  150  Fed.  48,  81  C.  O.  A.  97, 
reversing  judgment  Cassatt  v.  Webster 
Coal  &  Coke  Co.  (1907)  150  Fed.  48, 
81  C.  C.  A.  97. 

An  order  dismissing  two  of  three  de- 
fendants  sued  on  a  joint  obligation,  be- 
cause not  served  with  process,  is  not  a 
final  order  from  which  an  appeal  lies. 
Beck  &  Pauli  Tilth.  Co.  v.  Wacker  & 
Birk  B.  &  M.  Co.  (1896)  76  Fed.  10, 
22  C.  C.  A.  11. 

The  right  of  appeal  is  not  affected  by 
the  fact  that  there  is  no  decree  against 
one  of  the  respondents,  who  was  not 
served  with  process,  and  who,  though  a 
proper,  is  not  a  necessary,  party  to  the 
suit.  Bradshaw  v.  Miners*  Bank  of 
JopUn  (1897)  81  Fed.  902,  26  C.  C.  A. 
673. 

A  decree  which  determines  the  inva- 
lidity of  a  trust  deed  is  final  and  ap- 
pealable as  to  the  trustee  and  benefi- 
ciary in  such  deed,  although  it  is  inter- 
locutory only  as  to  other  matters  in- 
volved in  the  suit,  in  which  such  par- 
ties have  no  interest.  Kemp  v.  Na- 
tional Bank  of  the  Republic  of  New 
York  (1901)  109  Fed.  48,  48  O.  O.  A. 
213. 

A  decision  which  renders  all  the 
Questions  between  the  parties  served  or 
appearing  in  the  suit  res  adjudicata  be- 
tween themselves  is  a  final  judgment, 
and  reviewable  by  appeal  in  the  circuit 
court  of  appeals,  although  the  rights  of 
such  parties  against  strangers  to  the 
suit,  who  were  named  as  parties  in 
some  of  the  papers,  remain  undeter- 
mined. Hooven,  Owens  &  Rentschler 
Co.  V.John  Feathers  tone's  Sons  (1901) 
111  Fed.  81,  49  C.  C.  A.  229,  reversing 
decree  Hooven,  Owens  &  Rentschler 
Co.  V.  Featherstone  (C.  C.  1900)  99 
Fed.  180. 

An  order  or  decree  dismissing  de- 
fendants, who  are  charged  to  be  jointly 
liable  with  other  defendants  in  the  suit, 
is  not  a  final  decision  nor  appealable. 
Carmichael  v.  City  of  Tezarkana,  Ark. 

(1902)  116  Fed.  845,  54  C.  C.  A.  179, 
58  L.  R.  A.  911. 

Where  judgment  is  entered  dismiss- 
ing an  action  as  to  one  or  more  joint 
defendants,  an  appeal  cannot  be  taken 
from  such  judgment  until  the  case  has 
been  finally  disposed  of  as  to  all  par- 
ties. Menge  v.  Warriner  (1903)  120 
Fed.  816,  57  C.  C.  A.  432. 

An  order,  judgment,  or  decree  which 
does  not  substantially  and  completely 
determine  the  rights  of  the  parties  in 
the  suit,  so  that,  if  it  should  be  af- 
firmed, the  court  would  have  nothing  to 
do  but  to  execute  it,  is  not  a  final  deci- 
sion, reviewable  in  the  Circuit  Court 
o£    Appeals.      Morgan    v.    Thompson 

(1903)  124  Fed.  203,  59  C.  C.  A.  672. 
A  decree  dismissing  a  bill  as  to  one 

of  two  or  more  defendants,  leaving  the 
case  undisposed  of  as  to  the  others,  is 
not  a  final  decree,  and  not  appealable. 


Cay  V.  Vereen  (1906)  144  Fed.  839,  75 
C.  C.  A.  667. 

A  decision  which  completely  deter- 
mines the  rights  of  parties  in  the  pend- 
ing proceeding,  who  are  not  jointly  lia- 
ble with  others,  is  a  final  decision,  re- 
viewable by  appeal  or  writ  of  error  un- 
der the  acts  of  (Congress.  Morrison  v. 
Burnette  (1907)  154  Fed.  617,  83  C.  C. 

A.  391. 

In  a  suit  in  which  complainant  pray- 
ed for  a  cancellation  of  conveyances  of 
realty  and  a  partition  thereof,  or  in 
case  the  court  should  find  that  she  was 
not  so  entitled  as  alternative  relief  for 
an  accounting  against  other  defendants 
who  caused  the  property  to  be  con- 
veyed, a  decree  finding  that  she  was 
not  the  owner  of  any  interest  in  the 
real  estate  and  not  entitled  to  parti- 
tion, and  dismissing  the  bill  as  against 
the  defendants  holding  the  legal  title 
was  final  and  conclusive  as  to  the  first 
branch  of  the  case,  involving  title  to 
the  lands,  and  as  between  complainant 
and  the  parties  dismissed,  and  is  ap- 
pealable. Jackson  v.  Jackson  (1909) 
175  Fed.  710,  99  C.  C.  A.  286. 

In  a  suit  in  equity  for  infringement 
of  different  patents  for  the  same  or 
kindred  inventions,  such  as  may  be 
joined  in  one  suit,  where  the  bill  is 
sustained  as  to  some  of  the  patents, 
but  dismissed  as  to  others  by  an  inter- 
locutory decree,  no  appeal  lies  from 
that  part  of  the  decree  which  dismisses 
the  bill  as  to  some  of  the  patents  until 
after  the  final  decree.  Electric  Pro- 
tection Co.  V.  American  Bank  Protec- 
tion Co.  (1911)  184  Fed.  916,  107  C. 
C.  A.  238,  modifying  decree  American 
Bank  Protection  Co.  v.  Electric  Pro- 
tection Co.  (C.  C.  1910)  181  Fed.  350, 
and  writ  of  certiorari  denied  (1911)  31 
S.  Ct.  723,  220  U.  a  619,  55  L.  Ed. 
612. 

Where  defendants  are  jointly  sued 
for  infringement,  and  the  bill  is  dis- 
missed as  to  some  by  an  interlocutory 
decree  which  retains  it  as  to  others  for 
a  final  decree  and  accounting,  such  de- 
cree is  not  final,  and  no  appeal  lies 
from  that  part  dismissing  the  bill  as  to 
soipe  of  the  defendants.    Id. 

An  appeal  will  not  lie  from  an  order 
dismissing  a  bill  as  to  one  of  two  de- 
fendants prior  to  rendition  of  final  de- 
cree in  the  cause.  General  Electric 
Co.  V.  Allis-Chalmers  Co.  (1912)  194 
I  ed.  413,  114  C.  C.  A.  375,  dismissing 
appeal  (C.  C.  1911)  190  Fed.  145, 
which  is  aflSrmed  Alliis-Chalmers  Co.  v. 
General  Electric  Co.  (1912)  194  Fed. 
414,  114  C.  C.  A.  376. 

The  successful  bidder  for  property 
sold  under  a  decree  of  foreclosure,' 
whether  or  not  previously  a  party  to 
the  suit,  becomes  a  new  party  in  his  ca- 
pacity as  purchaser,  and  as  to  him  a 
decree  or  order  denying  confirmation 
of  the  sale  is  final  and  appealable.  In- 
vestment Registry  v.  Chicago  &  M.  E. 

B.  Ck>.  (1913)  212  Fed.  594,  129  0.  C. 
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A.  130,  affirming  decree  (D.  C.  1913) 
206  Fed.  488. 

A  decree  diBmissing  a  bill  to  set  aside 
a  fraudulent  transfer  without  costs  as 
to  tbe  only  defendant  who  appeared  to 
litigate  is  final.  Judson  v.  Courier  Go. 
(D.  O.  1885)  26  Fed.  705. 

43.  —  Adjudication  of  controversy. 

—By  a  decree  enjoining  a  city  from  in- 
terfering with  a  telephone  franchise 
until  such  city  puts  in  force  an  ordi- 
nance carrying  out  a  compromise 
agreement  with  a  telephone  company, 
the  decree  giving  the  city  the  option  of 
permitting  the  present  status  to  remain 
or  to  enact  the  agreed  upon  ordinance, 
the  court  reserves  the  right  to  make 
any  further  order  necessary  to  meet 
any  emergency  that  may  arise  and  is 
not  final.  City  of  Paducah,  Ky.,  ▼. 
East  Tennessee  Tel.  Co.  (1913)  33  S. 
Ct.  816,  229  U.  S.  476,  57  L.  Ed.  1286. 

When  a  plea  to  the  jurisdiction  of 
the  circuit  court  has  been  overruled, 
the  case  must  proceed  to  final  decree 
on  the  merits  before  any  appeal  can  be 
taken  on  the  jurisdictional  question,  ap- 
pellant then  having  the  right  to  go  to 
the  supreme  court  on  the  question  of 
jurisdiction,  or  to  bring  its  entire  case 
before  the  circuit  court  of  appeals. 
Gates  v.  Bucki  (1893)  53  Fed.  961,  4 
C.  C.  A.  116. 

A  decree  which  orders  a  judicial  sale 
of  specific  property,  under  which  the 
title  may  pass  beyond  the  control  of 
the  court,  is  final,  and  it  cannot  be  re- 
viewed, unless  it  is  challenged  by  a  di- 
rect appeal  from  it,  although  it  con- 
tains a  provision  referring  the  case  to 
a  master  to  state  the  account  between 
the  parties  preparatory  to  tbe  applica- 
tion of  the  proceeds  and  the  adjudica- 
tion of  the  costs;  and  an  order  which 
absolutely  confirms  such  sale  is  equally 
final,  and  reviewable  only  by  a  direct 
appeal    from    it       Chase     v.     Driver 

(1899)  92  Fed.  780,  34  C.  C.  A.  668. 
A    decree    of    foreclosure    and    sale, 

which  leaves  the  amount  of  the  claims 
of  the  complainants  undetermined,  and 
the  amount  of  the  liability  of  the  de- 
fendants and  their  property  unfixed,  is 
not  a  final  decree.  Denison  &  N.  Ry. 
Co.    V.    Ranney-Alton    Mercantile    Co. 

(1900)  104  Fed.  595,  44  C.  C.  A.  65. 
An  order  made  by  a  court  requiring  a 

city  to  pay  a  sum  to  a  receiver  on  ac- 
count of  a  disputed  claim  against  the 
city,  which  makes  no  provision  for  the 
return  of  the  money  in  any  case,  is  ap- 
pealable as  a  final  decree,  although  it 
leaves  the  question  of  the  city's  ulti- 
mate liability  for  future  determination. 
City  of  Eau  Claire  v.  Payson  (1901) 
107  Fed.  552,  46  C.  C.  A.  466.  rehear- 
ing denied  (1901)  109  Fed.  676,  48  G. 
C.  A.  608. 

A  decree  in  a  suit  for  partition,  in 
which  the  only  question  in  controversy 
was  whether  the  land  should  be  parti- 
tioned in  specie,  or  sold  and  the  pro- 
ceeds divided,  which  determines  such 
issue,  and  orders  a  sale  of  the   land, 
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leaving  the  distribution  of  the  proceeds 
as  the  only  thing  remaining  to  be  done 
after  such  decree  has  been  executed,  ia 
final,  for  the  purposes  of  an  appeaL 
East  Coast  Cedar  Co.  v.  People's  Bank 
of  Buffalo  (1901)  111  Fed.  446,  49  C. 
0.  A.  422. 

A  decree  dismissing  a  bill,  upon 
which  an  injunction,  pendente  Ute  haa 
been  issued,  conditioned  on  the  giving 
of  a  bond  by  complainant,  is  final  and 
appealable,  notwithstanding  it  orders  a 
reference  to  a  master  to  ascertain 
what,  if  any,  damages  have  been  sus- 
tained by  defendant  by  reason  of  the 
injunction,  since  such  order  does  not 
relate  to  a  matter  within  the  plead- 
ings, but  is  made  simply  in  execution  of 
the  decree.  West  v.  East  Coast  Cedar 
Co.  (1902)  113  Fed.  742,  51  C.  C.  A. 
416,  affirming  decree  (C.  C.  1901)  110 
Fed.  727. 

A  bill  to  impeach  a  prior  decree  for 
fraud  is  an  original  bill,  although,  when 
filed  in  the  court  which  rendered  the 
decree  attacked,  one  in  the  nature  of 
a  bill  of  review;  and  a  decree  entered 
on  such  bill,  vacating  the  prior  decree 
and  restoring  the  parties  to  their  for- 
mer situation  in  that  cause,  terminates 
the  litigation  on  the  second  bill,  and  is 
therefore  final  and  appealable,  whether 
it  leaves  further  proceedings  to  be  tak- 
en in  the  original  suit  or  not  Hen- 
dryx  V.  Perkins  (1902)  114  Fed.  801, 
52  C.  C.  A.  435,  rehearing  denied 
(1902)  116  Fed.  1020,  52  C.  C.  A.  684, 
writ  of  certiorari  denied  Perkins  ▼. 
Hendryx  (1902)  23  S.  Ct  843,  187  U. 
S.  643,  47  L.  Ed.  346. 

Indemnitors  of  the  sureties  of  a  con- 
tractor for  a  county  building,  after  hav- 
ing been  compelled  to  pay  damages 
against  the  contractor,  and  after  the 
contractor's  trustee  in  bankruptcy  had 
recovered  from  the  county  the  balance 
due  the  contractor,  consented  that  a 
certain  part  of  the  amount  so  recover- 
e'd  be  applied  to  the  payment  of  fees 
for  services,  and  moved  that  the  trus- 
tee be  directed  to  pay  the  balance  to 
such  indemnitors.  Held,  that  the  fact 
that  the  trustee  was  directed  to  retain 
a  part  of  the  fund  adjudged  to  belong 
to  the  petitioners  until  further  order  of 
the  court  did  not  affect  the  right  of  ap- 
peal of  others  claiming  the  entire  fund. 
Reid  V.  Pauly  (1903)  121  Fed.  652,  58 
O.  C.  A.  152. 

A  decree  on  an  intervening  petition 
against  a  receiver,  directing  him  to  de- 
liver certain  property  to  the  petitioner, 
or,  in  default,  to  account  for  its  value, 
and  also  to  pay  the  value  of  its  use  op 
rental  while  used  by  him,  and  which 
refers  the  master  to  a  master  to  deter- 
mine and  report  the  value  of  the  prop- 
erty and  its  rental,  and  to  state  an  ac- 
count between  the  parties,  expressly 
stating  that  it  is  interlocutory,  is  not  a 
final  decree,  from  which  an  appeal  lies. 
Mercantile  Trust  Co.  v.  Chicago,  P.  Sc 
St.  L.  Ry.  Co.  (1903)  123  Fed.  389,  60 
C.  C.  A.  651. 
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Where,  after  an  application  for  leave 
to  file  a  bill  of  review  had  been  denied, 
the  court  considered  and  denied  on  the 
merits  a  second  application  to  file  an 
amended  bill  which  was  tendered,  such 
action  was  in  effect  an  opening  of  the 
first  order,  and  an  appeal  from  the 
later  order  brings  up  the  entire  ques- 
tion of  the  right  to  file  the  bill  on  the 
merits.  Board  of  Councilmen  of  City 
of  Frankfort  v.  Deposit  Bank  of  Frank- 
fort (1903)  124  Fed.  18,  59  C.  O.  A. 
538,  affirming  order  (C.  O.  1902)  120 
Fed.  165. 

Where  a  bill  in  a  Circuit  Court  set 
up  four  distinct  causes  of  action,  one 
for  infringement  of  a  patent,  one  for 
infringement  of  a  trade-mark,  and  two 
for  unfair  competition,  a  decree  dis- 
missing the  bill  as  to  the  first  three 
causes  of  action  is  a  !'final  decision" 
thereon,  in  such  sense  as  to  be  appeal- 
able, although  as  to  the  fourth  cause 
of  action  the  bill  is  sustained  and  an 
accounting  is  directed  thereunder. 
Soriven  v.  North  (1904)  134  Fed.  366, 
67  C.  C.  A.  348,  modifying  decree  (O. 
C.  1903)  124  Fed.  894. 

A  decree  dismissing  a  bill,  in  so  far 
as  relates  to  one  branch  only  of  the 
controversy  between  the  parties,  and 
that  a  subordinate  one,  leaving  the 
principal  issue  in  the  case  undetermin- 
ed, is  not  a  final  decree,  and  is  not  ap- 
pealable. Memphis  Keeley  Institute  v. 
Leslie  R  Keeley  Co.  (1906)  144  Fed. 
628,  75  C.  C.  A.  430. 

A  judgment  entered  by  a  federal 
court  in  an  action  at  law,  which  in- 
cludes costs  against  the  losing  party,  is 
none  the  less  final  because  a  blank  is 
left  for  the  insertion  of  the  amount  of 
such  costs  when  taxed,  such  taxation 
and  entry  being  made  as  of  course  un- 
der R.  S.  §  983,  post,  i  1624,  by  the 
judge  or  derk,  and  requiring  no  fur- 
ther judicial  action,  and  the  time  for 
suing  out  a  writ  of  error  to  review  such 
judgment  runs  from  such  entry,  and 
not  from  the  time  when  the  blank  is 
filled.  AUiS'Chalmers  Co.  v.  U.  S. 
(1908)  162  Fed.  679,  89  C.  C.  A.  471. 

A  decree  in  equity  which  purports  to 
settle  finally  and  definitely  the  merits 
of  the  entire  controversy  between  the 
parties  is  a  final  decree  from  which  an 
appeal  lies,  although  the  court  retains 
jurisdiction  in  aid  of  its  execution  in 
accordance  with  the  adjudicated  rights 
of  the  parties.  Harrison  v.  Clarke 
(1908)  164  Fed.  539,  90  C.  C.  A.  413, 
writ  of  certiorari  denied  Clarke  v.  Har- 
rison (1909)  29  S.  Ct.  703,  214  U.  S. 
524,  53  L.  Ed.  1067. 

Where,  in  a  suit  to  compel  a  con- 
veyance of  an  undivided  interest  in  cer- 
tain realty  and  for  an  accounting,  the 
trial  court  decreed  that  defendant 
should  convey  an  undivided  one -sixth, 
but  did  not  prescribe  any  specific  time, 
and  after  also  finding  that  complainant 
was  entitled  to  a  proportion  of  the 
royalties  and  profits  received  by  de- 
fendant, ordered  an  accounting  before 


a  master,  the  decree  was  not  final,  and 
therefore  not  appealable.  Maas  ▼. 
Lonstorf  (1908)  166  Fed.  41,  91  O.  O. 
A.   627. 

A  decree  may  be  final  and  appealable 
where  an  immediate  sale  or  transfer  of 
property  involved  is  directed  to  be 
made  or  where  an  execution  is  directed 
to  issue  forthwith  or  at  the  demand 
of  one  of  the  parties,  though  the  same 
decree  makes  a  reference  to  a  master 
for  judicial  action  on  another  part  of 
the  controversy.    Id. 

A  decree  which  orders  a  judicial  sale 
of  all  of  the  property  involved  in  the 
litigation  and  fixes  the  time  and  place 
of  sale  is  so  far  final  as  to  be  appeal- 
able. Maxwell  v.  MoDaniels  (1910) 
184  Fed.  311,  106  C.  C.  A.  453. 

Where  a  decree  finally  determined 
the  rights  of  the  parties,  the  fact  that 
it  also  referred  the  case  to  a  master, 
for  the  making  of  certain  ministerial 
computations  to  determine  the  amount 
recoverable,  did  not  render  it  interloc- 
utory, so  as  to  preclude  an  appeal 
therefrom.  Marian  Coal  Co.  v.  Peale 
(1913)  204  Fed.  161,  122  C.  C.  A.  397, 
modifying  decree  Peale  v.  Marian  Coal 
Co.  (C.  C.  1911)  190  Fed.  376. 

44.  Orders  after  Judgments— An  order 
made  for  the  purpose  of  executing  a 
decree,  after  an  appeal  from  such  de- 
cree has  been  perfected,  but  reserving 
final  action  until  a  commissioner  should 
report  his  proceedings  to  the  court  at 
a  subsequent  term,  is  not  subject  to  re- 
view on  appeal.  Gunn  v.  Black  (1894) 
60  Fed.  159,  8  C.  C.  A.  542. 

An  order  setting  aside  a  final  decree 
at  the  succeeding  term  is  not  a  '*final 
decision,"  where  the  appellant  obtain- 
ed leave  to  amend  the  bill,  and  inserted 
therein  additional  allegations  as  to  the 
citizenship  of  the  parties,  after  the  cir- 
cuit court  had  vacated  its  former  de- 
cree. Fisher  v.  Simon  (1895)  67  Fed. 
387,  14  C.  C.  A.  443. 

An  order  allowing  the  amendment  of 
the  bill  of  exceptions  after  the  end  of 
the  term,  and  after  the  date  fixed  for 
settling  the  same  and  the  removal  of 
the  case  to  the  appellate  court,  is  not 
a  final  decision  such  as  can  be  made 
the  subject  of  a  separate  suit  in  er- 
ror. Honey  v.  Chicago,  B.  &  Q.  R.  Co. 
(1897)  82  Fed.  773,  27  C.  C.  A  262. 

Where  property  rights  not  originally 
involved  in  a  suit  were  subsequently 
brought  in  by  amended  pleadings  filed 
by  stipulation  and  determined  by  the 
decree,  an  order  setting  aside  such  de- 
cree and  striking  the  amended  plead- 
ings from  the  files  is  a  final  disposition 
of  the  case  as  to  the  matters  set  up 
therein,  and  is  appealable.  Miocene 
Ditch  Co.  V.  Moore  (1907)  150  Fed. 
483,  80  C.  C.  A.  301. 

The  rule  applied  that  an  order  of  a 
Circuit  Court,  adjudging  the  defendant 
in  a  suit  for  infringement  of  a  patent 
in  contempt  for  violation  of  an  injunc- 
tion granted  therein,  and  imposing  a 
fine  for  the  benefit  of  the  complainant, 
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is  civil  in  its  nature,  and  constitutes  a 
part  of  the  proceedings  in  the  case,  and, 
where  entered  after  final  decree,  is  ap- 
pealable to  the  Circuit  Court  of  Ap- 
peals. Wilson  v.  Calculagraph  Co. 
(1907)   153  Fed.  961,  83  C.  C.  A.  77. 

Ad  order  made  by  a  district  court  of 
Alaska  setting  aside  a  prior  judgment 
of  such  court  and  granting  a  new  trial 
is  not  appealable  under  Alaska  Codes, 
pt  4,  c.  51,  §  504,  which  gives  the  right 
of  appeal  from  a  "final  judgment  or  or- 
der," but  such  order  may  be  reviewed 
on  appeal  by  the  Circuit  Court  of  Ap- 
peals for  want  of  jurisdiction  in  the 
court  to  make  it.  Nelson  v.  Meehan 
(1907)  155  Fed.  1,  83  C.  O.  A.  597, 
12  L.  R.  A.  (N.  S.)  374. 

Order  denying  motion  to  strike  from 
judgment  provision  directing  arrest  of 
defendant  held  final  under  Carter's 
Ann.  Code  Civ.  Proc.  Alaarka.  i  504. 
Mitchell  V.  Porter  (1912)  194  Fed.  49, 
114  C.  C.  A.  69. 

An  order  setting  aside  a  judgment 
and  dismissing  the  complaint  is  a  final 
order,  to  review  which  a  writ  of  errof 
lies.  Newcomb  v.  Burbank  (C.  C. 
1908)  159  Fed.  569. 

A  decree  ordering  execution  of  the 
original  decree  is  not  a  final  decree 
from  which  an  appeal  lies.  Carr  y. 
Hoxie  (1839)  13  Pet.  460,  462,  10  U 
Ed.  247. 

45.  Decisions  under  prior  statutes^— 

If  a  judgment,  though  imperfect,  and 
informal,  be  one  on  which  execution 
may  issue  it  may  be  reviewed  on  error. 
Wilson  V.  Daniel  (1798)  3  Dall.  401, 
404,  1  L.  Ed.  655. 

A  writ  of  error  will  only  lie  in  case 
of  a  final  judgment.  Rutherford  v. 
Fisher  (1800)  4  DaU.  22,  1  L.  Ed.  724. 

No  appeal  lies  from  the  decree  of  a 
district  judge  on  a  petition  presented 
by  defendant  under  section  2  of  Act 
May  15,  1820,  providing  for  the  bet- 
ter organization  of  the  treasury  depart- 
ment, where  an  order  had  issued  by 
the  solicitor  of  the  treasury  to  the 
United  States  marshal,  and  the  prop- 
erty of  petitioner,  an  alleged  debtor, 
had  been  seized  and  was  about  to  be 
sold  to  satisfy  the  alleged  debt.  No 
appeal  by  the  government  is  authorized 
by  the  act,  and  the  general  law  giving 
appeals  does  not  embrace  the  case.  U. 
S.  V.  Cox  (1837)  11  Pet.  102,  165,  9 
L.  Ed.  671. 

The  Judiciary  Act  of  1789  authorizes 
the  Supreme  Court  to  issue  writs  of 
error  to  bring  up  a  final  judgment  or 
decree  in  civil  action  or  suits  in  equity, 
but  the  decision  of  the  court  on  a  rule 
or  motion  is  not  of  this  character.  To- 
land  V.  Sprague  (1838)  12  Pet  300, 
331,  9  K  Ed.  1093. 

Debtors  not  being  before  the  judge 
in  a  circuit  court  when  he  granted  an 
order  for  process,  the  order  could  not 
be  regarded  as  a  final  judgment  from 
which  a  writ  could  be  prosecuted  un- 
der section  22  of  the  Judiciary  Act  of 
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1789.     Levy  ▼.  Fitzpatrick   (1841)   15 
Pet.  167,  171,  10  L.  Ed.  699. 

An  appeal  will  lie  only  from  a  final 
decree,  and  not  from  one  dissolving  an 
injunction,  where  the  bill  itself  is  not 
dismissed.  McCollum  v.  Eager  (1844) 
2  How.  61,  64.  11  Lu  Ed.  179. 

A  judgment  of  the  court  sustaining  a 
demurrer  held  not  a  final  judgment, 
which  can  be  reviewed  by  the  supreme 
court  Miners*  Bank  v.  U.  S.  (1847) 
6  How.  213,  12  L.  Ed.  121. 

When  a  decree  decides  the  right  to 
property  in  contest,  and  directs  its  de- 
livery by  defendant  to  complainant  or 
directs  it  to  be  sold,  or  directs  defend- 
ant to  pay  a  certain  sum  of  money  to 
complainant,  and  the  latter  is  entitled 
to  have  such  decree  carried  immediate- 
ly into  execution,  the  decree  must  be 
regarded  as  final  to  that  extent  and  au- 
thorizes an  appeal  to  the  Supreme 
Court,  though  so  much  of  the  bill  is  re- 
tained in  the  Circuit  Court  as  is  neces- 
sary to  adjust,  by  further  decree,  ac- 
counts between  the  parties  pursuant  to 
the  decree  passed.  Forgay  v.  Conrad 
(1848)  6  How.  201,  204,  12  L.  Ed.  404. 

A  decree  is  not  final  where  it  is  de- 
creed that  complainants  are  entitled  to 
a  certain  portion  of  property,  and  ref- 
erence is  made  to  a  master  to  take  and 
report  an  account  of  it,  reserving  all 
other  matters  in  controversy  until  the 
coming  in  of  the  report  Perkins  v. 
Fourniquet  (1848)  6  How.  206,  207, 
12  L.  Ed.  406. 

The  Judiciary  Act  of  1789  makes  no 
provision  for  the  revision  of  judgments 
of  the  circuit  or  district  courts  in  crim- 
inal cases,  and  no  appeal  or  writ  of 
error  lies.  Forsythe  v.  U.  S.  (1850) 
9  How.  571,  572,  13  L.  Ed.  262. 

Where  a  case  in  chancery  was  re- 
ferred to  state  accounts  between  the 
parties  to  ascertain  property  remain- 
ing in  the  handB  of  defendants  and 
how  much  had  been  sold,  with  prices, 
and  to  make  allowances  to  them  for 
payments  or  incumbrances  discharged, 
and  to  ascertain  what  might  be  due 
from  either  to  plaintiffs,  it  was  held 
that  this  was  not  such  a  final  decree  as 
could  be  appealed  from  to  the  supreme 
court  Craighead  v.  Wilson  (1855)  18 
How.  199,  200,  15  L.  Ed.  332. 

The  reference  of  a  case  to  a  master 
to  take  an  account  and  report  the  re- 
sult is  not  a  final  decree.  Beebe  v. 
Russell  (1856)  19  How.  283,  285,  15 
L.  Ed.  668. 

Where  a  circuit  court  ordered  an  at- 
tachment to  carry  out  its  afilrmed  de- 
cree requiring  execution  of  a  convey- 
ance, it  was  held  that  the  order  was 
in  no  sense  a  final  decree  on  which 
appeal  could  be  sustained.  McMicken 
V.  Perin  (1857)  20  How.  133,  135,  16 
L.  Ed.  857. 

Where,  after  the  authenticity  of  a 
grant  of  land  in  California  was  a8?er- 
tained  in  the  Supreme  Court,  a  district 
court  to  determine  its  external  bounds 
prior  to  final  confirmation,  in  conform- 
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ity  with  directions,  declared  the  lines 
on  three  sides,  leaving  the  other  line 
to  be  completed  by  survey,  a  decree  in 
SQch  form  was  held  not  to  be  final  so  ^ 
as  to  give  jnrisdiction  of  an  appeal 
therefrom.  U.  S.  v.  Fossatt  (1858)  21 
How.  446,  447,  16  L.  Ed.  186. 

A  decree  setting  aside  assignments 
when  committing  a  case  to  a  master  to 
report  as  to  the  annual  income  of  lots 
described  in  the  bill,  etc.,  is  not  final 
Cleveland  v.  Chamberlain  (1861)  1 
Black,  419,  425,  17  L.  Ed.  03. 

A  decree  for  the  sale  of  mortgaged 
premises  is  a  final  decree  from  whieh 
an  appeal  lies.  Bronson  v.  La  Crosse 
ft  M.  R.  Co.  (1862)  2  Black,  524,  531, 
17  L.  Ed.  347. 

An  order  in  a  foreclosure  suit,  ascer- 
taining, in  execution  of  a  mandate  of 
the  Supreme  Court,  the  interest  due  on 
a  mortgage,  directing  payment  and  pro- 
viding for  an  order  of  sale  in  default 
thereof,  is  a  final  decree  so  far  that 
one  aggrieved  by  supposed  error  in 
finding  the  Interest  or  in  omitting  to 
carry  out  the  entire  mandate  may  ap- 
peal. Milwaukee  &  M.  R.  Co.  v.  Soutter 
(1864)  2  WaU.  440,  443,  17  L.  Ed.  860. 

Where  a  bill  related  to  ownership 
and  transfer  of  stock,  a  decree  was  final 
when  it  decided  the  right  thereto,  di- 
rected its  delivery  by  defendant  to  com- 
plainant by  transfer,  and  entitled  com- 
plainant to  have  the  decree  carried  im- 
mediately into  execution,  leaving  only 
to  be  adjusted,  accounts  between  the 
parties  in  pursuance  to  the  decree  set- 
tling the  question  of  ownership.  Dean 
V.  Nelson  (1868)  7  WaU.  342,  344,  19 
L.  Ed.  94. 

A  decree  ordering  dissolution  of  an 
injunction,  granted  to  restrain  a  sale, 
under  a  deed  of  trust,  and  directing  a 
sale  according  to  the  deed,  and  the 
bringing  of  the  proceeds  into  court,  is 
a  final  decree  for  the  purpose  of  an 
appeal.  Washington,  G.  &  A.  R.  Co.  v. 
Washington  (1868)  7  Wall  575,  577, 
19  li.  Ed.  274. 

No  decree  can  be  "appealed  from 
which  is  not  final  in  the  sense  of  dis- 
posing of  the  whole  matter  in  contro- 
versy. Masterson  v.  Howard  (1870) 
10  Wall.  416,  418,  19  L.  Ed.  953. 

Where  the  whole  law  of  a  case  is 
settled  by  a  decree,  and  nothing  re- 
mains to  be  done  unless  a  new  appli- 
cation is  made  at  its  foot,  the  decree 
is  final  for  the  purpose  of  an  appeal. 
French  v.  Shoemaker  (1870)  12  Wall. 
86,  98,  20  L.  Ed.  270. 

An  order  of  the  Circuit  Court  in  ad- 
miralty merely  affirming  the  decree  of 
the  District  Court  is  not  a  final  decree 
from  which  an  appeal  lies  to  the  Su- 
preme Court  The  Lucille  (1873)  19 
WalL  73,  75,  22  L.  Ed.  64. 

A  final  decree  confirming  a  sale  pur- 
suant to  a  decree  may  be  appealed 
from.  Sage  v.  Central  R.  Co.  (1877) 
96  U.  S.  712,  714,  24  L.  Ed.  641. 

A  decree  in  partition  held  not  finaL 


Green  v.  Fisk  (1880)  103  U.  S.  518, 
619,  26  L.  Ed.  485. 

A  decree  in  a  suit  by  an  express  com- 
pany against  a  railway  company  in- 
volving the  right  to  require  the  rail- 
way company  to  do  the  express  com- 
pany's business  on  the  payment  of  law- 
ful charges,  requiring  the  railway  com- 
pany to  carry  for  reasonable  rates,  ahd 
fixing  for  the  time  being  the  maximum 
of  what  will  be  reasonable,  held  final 
and  appealable  notwithstanding  a  sup- 
plemental order  relating  to  settlement 
of  accounts  made  after  its  entry.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Southern 
Exp.  Co.  (1883)  2  Sup.  Ct  6,  108  U. 
S.  24,  27  L.  Ed.  638. 

A  decree  is  final  when  it  terminates 
the  litigation  between  the  parties  on 
the  merits  of  the  case,  and  leaves  noth- 
ing to  be  done  but  to  enforce  by  exe- 
cution what  has  been  determined.  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Southern 
Exp.  Co.  (1883)  2  Sup.  Ct.  6,  8,  108 
U.  S.  24,  27  L.  Ed.  638;  Ex  parte  Nor- 
ton (1883)  2  Sup.  Ct.  490,  493,  106  U. 
S.  237,  27  L.  Ed.  709;  Winthrop  Iron 
Co.  V.  Meeker  (1883)  3  Sup.  Ct.  Ill, 
113,  109  U.  S.  180,  27  L.  Ed.  898. 

A  decree  held  to  be  final  for  the  pur- 
pose of  an  appeal.  Elliott  ▼.  Sackett 
(1883)  2  Sup.  Ct.  375,  379,  108  U.  S. 
132,  27  L.  Ed.  678;  Benjamin  v.  Du- 
bois (1886)  6  Sup.  Ct.  925,  926,  118 
U.  S.  46,  30  L.  Ed.  52;  HOI  v.  Chi- 
cago &  E.  R.  Co.  (1891)  11  Sup.  Ct 
690,  691,  140  U.  S.  52,  35  L.  Ed.  331. 

Where  a  decree  settles  every  dispute 
between  the  parties  and  leaves  nothing 
to  be  done  but  to  complete  the  sale  on 
foreclosure  in  the  state  court,  and  hand 
over  to  complainant  any  surplus  there 
may  be  after  satisfying  the  mortgage 
debt,  it  is  a  final  decree  for  the  pur- 
poses of  an  appeal.  Ex  parte  Norton 
(1883)  2  Sup.  Ct.  490,  493,  108  U.  S. 
237,  27  L.  Ed.  709. 

A  judgment  or  decree  to  be  final  must 
terminate  the  litigation  between  the 
parties  on  the  merits.  Benjamin  v. 
Dubois  (1886)  6  Sup.  Ct  925,  926,  118 
U.  S.  46,  30  L.  Ed.  52. 

An  order,  on  application  of  receivers, 
authorizing  a  loan  on  a  railroad  pend- 
ing appeals  on  foreclosure  of  a  mort- 
gage thereon  taken  after  a  decree  and 
sale  thereunder,  is  final.  In  re  Far- 
mers' Loan  &  Trust  Co.  (1889)  9  Sup. 
Ct  265,  129  U.  S.  206,  32  L.  Ed.  656. 

A  remanding  order  is  not  a  final  judg- 
ment or  decree.  Gumee  v.  Patrick 
County  (1890)  11  Sup.  Ct  34,  137  U. 
S.  141,  34  L.  Ed.  601;  Texas  Land  & 
Cattle  Co.  V.  Scott  (1890)  11  Sup.  Ct 
140,  137  U.  S.  436,  34  L.  Ed.  730  (fol- 
lowing Richmond  &  D.  R.  Co.  v.  Thou- 
ron  [1890]  10  Sup.  Ct.  517,  134  U.  S. 
45,  33  L.  Ed.  871);  Birdseye  v.  Shaef- 
fer  (1891)  11  Sup.  Ct  885,  140  tl.  S. 
117,  35  L.  Ed.  402. 

Where  a  demurrer  to  the  complaint 
was  sustained,  and  the  cause  remanded, 
on  the  ground  that  the  court,  by  law, 
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had  no  jurisdiction  of  the  case,  the  re- 
manding order  did  not  become  a 
final  judgment.  Gumee  v.  Patrick 
County  (1890)  11  Sup.  Ct  34,  137  U. 
S.  141,  34  L.  Ed.  601;  Birdseye  y. 
Shaeffer  (1891)  11  Sup.  Ct  885,  140 
U.  S.  117,  35  L.  Ed.  402. 

The  circuit  court  has,  by  appeal,  ju- 
risdiction of  an  action  on  an  officer's 
bond  tried  in  the  district  court  on  an 
agreed  statement  of  facts.  Rogers  v. 
U.  S.  (1891)  12  Sup.  Ct.  91,  93,  141 
U.  S.  548,  35  L.  Ed.  853. 

A  decree  final  in  other  respects  is  not 
converted  into  an  interlocutory  one  be- 
cause it  directs  a  taxation  of  costs. 
Craig  V.  The  Hartford  (C.  C.  1856) 
Fed.  Cas.  No.  3,333. 

The  decision  of  the  district  judge, 
awarding  a  perpetual  injunction  against 
a  treasury  warrant  of  distress,  is  a 
final  decree  within  Act  March  3,  1803, 
and  appealable  to  the  circuit  court. 
Porter  v.  U.  S.  (C.  C.  1835)  Fed.  Cas. 
No.  11,290. 

On  a  libel  for  condemnation  of  mer- 
chandise and  gold  coin,  a  decree  direct- 
ing that  the  coin  should  be  deposited 
in  the  registry  to  await  further  orders 
is  not  final;  and  an  appeal  will  lie  from 
a  decree,  made  over  two  years  later, 
ordering  the  gold  to  be  paid  over  to  a 
claimant,  U.  S.  v.  Canoe  (C.  C.  1867) 
Fed.  Cas.  No.  14,718. 

The  words  "ideo  consideratum  est" 
in  the  entry  of  a  judgment  are  not  es- 
sential to  show  that  it  is  final.  Whi- 
taker  v.  Bramson  (C.  C.  1835)  Fed. 
Cas.  No.  17,526. 

A  decree  against  a  person  served  with 
process  of  foreign  attachment,  requir- 
ing him  to  pay  the  money  into  court  as 
property  of  the  respondent,  held  not 
final  and  appealable.  Cushing  v.  Laird 
(C.  C.  1878)  Fed.  Cas.  No.  3,510. 

An  appeal  from  the  district  court  to 
the  circuit  court  only  lies,  under  R.  S. 
§  631,  when  the  decree  of  the  former 
court  is  final.  Norton  v.  Hood  (C.  C. 
1882)  12  Fed.  763,  decree  affirmed 
(1888)  8  S.  Ct.  357,  124  U.  S.  20,  31 
L.  Ed.  364. 

Whether  a  decree  in  a  suit  for  a  dis- 
solution of  partnership  which  deter- 
mines the  rights  of  the  parties,  and 
directs  that  the  property  be  sold,  and 
that  certain  sums  be  paid  out  to  the 
various  parties  for  costs,  fees,  and  ex- 
penses, and  that  the  remainder  be  di- 
vided pro  rata,  according  to  their  re- 
spective interests,  between  the  parties, 
but  without  providing  for  the  debts  of 
the  partnership,  is  a  final  decree, 
quaere.  Wiegand  v.  Copeland  (C.  C. 
1882)  14  Fed.  118. 

Where  a  final  decree  is  rendered 
against  the  claimant  of  a  vessel  and 
his  sureties,  on  a  stipulation,  and  exe- 
cutions are  issued  and  levied  on  the  real 
estate  of  one  of  the  stipulators,  who 
claims  to  have  been  incapable,  by  rea- 
son of  her  coverture  of  executing  a 
valid  stipulation,  an  order  by  the  dis- 
trict court  denying  her  motion,  praying 
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that  the  executions  under  which  the 
marshal  was  proceeding  to  sell  her 
property  be  quashed,  set  aside,  and 
satisfied,  and  all  proceedings  therein  be 
stayed,  is  not  a  final  order,  and  no  ap- 
peed  will  lie  therefrom  to  the  circuit 
court  The  Elmira  (C.  C.  1882)  16 
Fed.  133. 

While  a  motion  for  a  new  trial  10 
pending,  there  is  no  final  judgment 
from  which  an  appeal  can  be  taken. 
Brown  v.  Evans  (C.  C.  1883)  18  Fed. 
56. 

A  decree  of  the  district  court  dis- 
missing a  libel  for  want  of  evidence  ia 
not  a  final  decree,  within  the  meaning 
of  the  statute  allowing  appeals  from 
final  decrees  of  the  district  court,  in 
admiralty.  The  Delaware  (C.  C.  1887) 
33  Fed.  589. 

The  action  of  the  district  court  in  re- 
fusing to  consider  damage  to  a  cargo, 
because  not  properly  pleaded,  is  sub- 
ject to  review  on  appeal  to  the  circuit 
court.  The  Thomas  Melville  (C.  C. 
1888)    34  Fed.  350. 

A  decree  dismissing  a  bill  to  set  aside 
a  fraudulent  transfer,  without  costs,  as 
respects  the  only  defendant  who  ap- 
peared to  litigate,  is  a  final  decree,  and 
is  sufficient  in  form,  under  rule  86,  in 
equity.  Judson  v.  Courier  Co.  (D.  G. 
1885)  25  Fed.  705. 

An  appeal  will  not  He  except  from  a 
final  decision  or  judgment;  and,  where 
none  is  given,  the  appellate  court  has 
not  jurisdiction.  Blakely  v.  Fish 
(Super.  Ct  Ark.  1822)  Fed.  Cas.  No. 
18,240. 

46.  Interlocutory  and  Intermediate 
decisions.— The  appellate  court,  in  de- 
termining whether  a  prior  decree  was 
final,  so  that  no  errors  could  be  assign- 
ed thereon  on  the  pending  appeal,  ^ill 
give  weight  to  the  fact  that  the  lower 
court  treated  the  former  decree  as  in- 
terlocutory. Elder  v.  McClaskey 
(1895)  70  Fed.  529,  17  C.  C.  A.  251, 
reversing  decree  McClaskey  v.  Barr 
(C.  C.  1891)  47  Fed.  154,  certiorari  de- 
nied Elder  v.  McClaskey  (1896)  16  S. 
Ct  1201,  163  U.  S.  6S5,  41  L.  Ed.  315. 

Appeals  ^rom  interlocutory  orders 
or  decrees  are  limited  by  this  and  the 
next  section  to  orders  and  decrees 
granting,  continuing,  refusing,  dissolv- 
ing, or  refusing  to  dissolve  interlocu- 
tory injunctions.  Both  well  v.  Fitzger- 
ald (1915)  219  Fed.  408,  135  C.  C.  A. 
212. 

The  dismissal  of  a  petition  for  re- 
moval on  the  ground  of  local  preju- 
dice is  not  a  final  judgment  from  which 
a  writ  of  error  will  lie.  Ex  parte 
Pennsylvania  Co.  (1890)  11  S.  Ct  141, 
137  U.  S.  451,  34  L.  Ed.  738,  and  In 
re  Coe  (1892)  1  C.  C.  A.  326,  49  Fed. 
481;  Patten  v.  Cilley  (C.  C.  1894)  62 
Fed.  497. 

A  writ  of  error  will  not  lie  to  review 
orders  in  a  condemnation  proceeding 
appointing  commissioners  and  sustain- 
ing a  demurrer  to  the  answer,  without 
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waiting  for  the  assessment  of  damages 
and  the  confirmation  of  the  award; 
there  being  no  final  decision.  Southern 
.  R.  Co.  y.  Postal  Telegraph  Cable  Co. 
(1901)  21  Sup.  Ct  249.  250,  179  U.  S. 
641,  45  L.  Ed.  355.  And  see  Judson 
Y.  Gage  (1899)  98  Fed.  540,  39  C.  C. 
A.  156. 

An  order  refusing  leave  to  intervene 
in  a  pending  suit,  where  such  interven- 
tion is  not  essential  to  the  preservation 
of  petitioner's  rights,  but  such  rights 
may  be  asserted  in  an  independent  suit, 
is  not  a  final  order  from  which  an  ap- 
peal lies.  Credits  Commutation  Co.  v. 
U.  S.  (1898)  91  Fed.  570,  571,  34  C. 
C.  A.  12,  affirmed  (1900)  20  Sup.  Ct 
636,  177  U.  S.  311,  44  L.  Ed.  782. 

The  action  of  the  circuit  court  of  the 
United  States  in  striking  ott  as  irregu- 
lar a  plea  to  the  jurisdiction,  which 
was  put  upon  the  files  without  leave  of 
court,  is  not  open  to  review.  New  Or- 
leans V.  Fisher  (1901)  21  Sup.  Ct.  347, 
352,  180  U.  S.  185,  45  L.  Ed.  485. 

The  judgment  or  order  of  a  federal 
court,  finding  a  person  not  a  party  to 
the  suit  guilty  of  contempt  in  violating 
a  restraining  order  of  that  court,  and 
imposing  a  fine  therefor,  is  reviewable 
in  the  appropriate  Circuit  Court  of 
Appeals,  under  this  section.  Bessette 
V.  W.  B.  Conkey  Co.  (1904)  24  Sup. 
Ct  665,  670,  194  U.  S.  324,  48  L.  Ed. 
997. 

An  order  fining  defendants  for  con- 
tempt for  violating  an  interlocutory  in- 
junction is  not  appealable.  Sessions  v. 
Gould  (1894)  63  Fed.  1001,  11  C.  C. 
A.  546. 

A  judgment  imposing  a  fine  on  a  party 
for  contempt  for  the  violation  of  an 
injunction  is  a  judgment  in  a  criminal 
case,  and  if  unconditional  and  absolute, 
so  that  nothing  remains  but  to  execute 
it  is  final  and  reviewable  by  the  Cir- 
cuit Court  of  Appeals  on  a  writ  of  er- 
ror. Bullock  Electric  &  Mfg.  Co.  v. 
Westinghouse  Electric  &  Mfg.  Co. 
(1904)  129  Fed.  105,  63  C.  C.  A.  607, 
writ  of  certiorari  denied  Westinghouse 
Electric  &  Mfg.  Co.  v.  Bullock  Electric 
&  Mfg.  Co.  (1904)  24  S.  Ct  859,  194 
U.  S.  636,  48  L.  Ed.  1160. 

A  judgment  that  defendants  in  a 
pending  suit  are  guilty  of  contempt  for 
violation  of  an  interlocutory  injunction, 
and  that  they  pay  fines  therefor,  three- 
fourths  to  complainant  and  one-fourth 
to  the  government,  is  for  dvil  con- 
tempt, reviewable  by  appeal  from  the 
final  decree  only,  because  the  purpose 
of  the  proceeding  is  to  prevent  irrep- 
arable injury  to  complainant,  and  be- 
cause he  is  a  party  chiefly  interested, 
and  who  conducted  the  proceedings  for 
contempt,  as  the  proceeding  is  for  an 
act  done  by  parties  to  a  suit  in  dis- 
obedience of  a  special  order  made  in 
behalf  of  their  opponent  Merchants' 
Stock  &  Grain  Co.  v.  Board  of  Trade  of 
City  of  Chicago  (1911)  187  Fed.  398. 
109  C.  C.  A.  230. 

Judgment    finding    defendants,    in    a 
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pending  suit  in  equity,  guilty  of  con- 
tempt in  violating  an  interlocutory  in- 
junction, held  punitive  and  reviewable 
on  writ  of  error  without  awaiting  final 
decree  in  suit  In  re  Merchants'  Stock 
&  Grain  Co.  (1912)  32  Sup.  Ct  339, 
223  U.  S.  639,  56  L.  Ed.  584. 

An  order  imposing  for  violating  an 
injunction  a  fine  for  contempt  payable 
to  the  United  States,  which  was  clearly 
punitive  and  in  vindication  of  the  au- 
thority of  the  court,  may  be  reviewed 
by  writ  of  error  without  review  of  the 
final  judgment  In  re  Christensen  En- 
gineering Co.  (1904)  24  Sup.  Ct  729, 
730,  194  U.  S.  458,  48  L.  Ed.  1072.  But 
the  Circuit  Court  of  Appeals  can- 
not in  advance  of  the  final  decree  in 
the  suit,  review  an  order  of  a  federal 
Circuit  Court  which  adjudges  the  de- 
fendants in  such  suit  guilty  of  contempt 
in  disobeying  an  order  for  the  produc- 
tion of  certain  books  and  papers  for 
inspection  for  the  benefit  of  the  plain- 
tiff, and  imposes  a  fine  or  imprisonment 
in  the  event  of  failure  to  produce  such 
books  or  papers  by  a  specified  date. 
Doyle  V.  London  Guarantee  &  Accident 
Co.  (1907)  27  Sup.  Ct  313,  204  U.  S. 
599,  51  L.  Ed.  641.  And  see  King  v. 
Wooten  (1893)  54  Fed.  612,  4  C.  C. 
A.  519,  holding  that  proceeding  was  a 
contempt  proceeding  from  which  no 
appeal  woiQd  lie.  And  see  Christensen 
Engineering  Co.  v.  Westinghouse  Air 
Brake  Co.  (1904)  129  Fed.  96,  63  C. 
C.  A.  598,  holding  that,  under  the  rule 
laid  down  by  the  Supreme  Court  in  the 
case  of  In  re  Debs  (1895)  158  U.  S. 
564,  15  Sup.  Ct  900,  39  L.  Ed.  1092, 
an  order  in  an  equity  suit  adjudging 
defendant  guilty  of  contempt  for  vio- 
lating an  interlocutory  injunction,  re- 
straining infringement  of  a  [mtent  can- 
not be  reviewed  by  the  Circuit  Court  of 
Appeals,  except  upon  an  appeal  from 
the  final  decree  in  the  cause.  And  a 
judgment  for  contempt  for  disobedience 
of  an  order  made  in  an  action  at  law, 
which  is  not  criminal  in  character,  but 
for  the  protection  of  private  rights,  is 
not  a  final  judgment  reviewable  on 
writ  of  error;  nor  is  the  order  itself 
so  reviewable.  Heinze  v.  Butte  &  B. 
Consol.  Min.  Co.  (1904)  129  Fed.  274, 
63  C.  C.  A.  388,  writ  of  certiorari  de- 
nied (1904)  24  S.  Ct  856,  194  U.  S. 
632,  48  L.  Ed.  1159;  International 
Paper  Co.  v.  Chaloux  (1908)  165  Fed. 
436,  91  C.  C.  A.  465. 

A  judgment  against  a  party  to  a  suit 
in  equity  for  a  civil  contempt  committed 
therein  before  final  decree  is  reviewable 
by  appeal  from  the  final  decree  only. 
Doyle  V.  London  Guarantee  Co.  (1907) 
27  Sup.  Ct  313,  314.  204  U.  S.  599,  51 
L.  Ed.  641;  Clay  v.  Waters  (1910)  178 
Fed.  385.  101  C.  C.  A.  645,  21  Ann. 
Oas.  897;  Merchants'  Stock  &  Grain 
Co.  V.  Board  of  Trade  of  City  of  Chica- 
go (1911)  187  Fed.  398,  109  C.  C.  A. 
230. 

A  contempt  order  to  coerce  a  witness 
to  testify  in  a  dvil  suit,  which  is  pure- 
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ly  remedial  as  between  the  parties,  re- 
mains interlocutory  and  is  not  review- 
able except  on  appeal  from  a  final  de- 
cree. Hultberg  v.  Anderson  (1913)  214 
Fed.  349,  131  C.  C.  A.  125. 

Where  a  witness  declines  to  be 
sworn,  in  order  to  present  objections 
which  bis  counsel  might  reasonably 
have  supposed  well  founded,  an  order 
punishing  him  for  contempt  therefor 
may  be  in  the  alternative,  or,  if  per- 
emptory and  final,  its  operation  may  be 
stayed  until  an  appeal  can  be  heard  and 
determined  by  the  circuit  court  of  ap- 
peals, if  that  court  has  jurisdiction  of 
such  an  appeal.  In  re  Spofford  (C.  O. 
1894)  62  Fed.  443. 

A  decree  in  a  suit  by  a  stockholder, 
removing  the  liquidators  of  a  corpora- 
tion, and  appointing  receivers  with 
powers  and  duties  of  liquidators  in  ad- 
dition to  the  usual  functions  of  receiv- 
ers, is  not  a  final  decree  from  which 
the  displaced  liquidators  can  appeal  ei- 
ther in  their  ofiScial  or  individual  ca- 
pacities. Dufour  V.  Lang  (1892)  54 
Fed.  913,  4  C.  O.  A.  663. 

In  a  suit  in  a  federal  court  to  enforce 
an  equitable  mortgage  upon  personalty, 
an  order  discharging  a  previous  order 
to  the  marshal  to  seize  and  hold  the 
property  is  not  a  final  decree,  and  is 
not  appealable.  Riddle  v.  Hudgins 
(1893)  58  Fed.  490,  7  O.  O.  A.  335. 

An  order  dismissing  an  auxiliary  pe- 
tition for  Injunction  and  vacating  a 
temporary  Injunction  as  to  certain  in- 
terpleaders is  final  as  to  them,  and  ap- 
pealable. Standley  v.  Roberts  (1894) 
59  Fed.  836.  8  C.  O.  A.  305.  But  see 
Hamner  v.  Scott  (1894)  60  Fed.  343,  8 
0.  O.  A.  655,  holding  that  an  order 
quashing  an  attachment,  and  leaving  the 
action  still  pending  in  the  trial  court, 
cannot  be  reviewed  by  writ  of  error. 
And  see  Nassau  Electric  R.  Co.  v. 
Sprague  Electric  Railway  &  Motor  Co. 
(1899)  95  Fed.  415,  37  C.  C.  A.  146, 
dismissing  appeal  Sprague  Electric 
Railway  &  Motor  Co.  v,  Nassau  Elec- 
tric R.  Co.  (C.  C.  1899)  91  Fed.  786, 
holding  that  an  order  imposing  a  fine 
for  violation  of  a  preliminary  injunction 
cannot  be  reviewed  except  upon  an  ap- 
peal from  the  final  decree  in  the  cause. 

Denial  of  motion  to  remand  a  cause 
to  the  state  court  is  not  final.  Patten 
V.  Cilley  (1892)  50  Fed.  337,  1  C.  C. 
A.  522,  dismissing  writ  of  error  (C.  C. 
1891)  46  Fed.  892. 

Where  an  original  bill  was  filed  for 
the  purpose  of  foreclosing  a  railroad 
mortgage,  and  an  auxiliary  and  depend- 
ent bill  was  then  filed  against  complain- 
ant in  the  original  bill,  the  railroad,  and 
others,  charging  that  certain  bonds  se- 
cured by  the  mortgage  were  invalid, 
and  not  entitled  to  benefit  under  the 
mortgage,  a  decree  dismissing  the  aux- 
iliary bill,  but  retaining  the  cause,  and 
referring  it  to  a  master  to  ascertain 
the  priority  and  validity  of  liens  on  the 
mortgaged  subject,  and  marshal  con- 
flicting claims  to  the  bonds  in  question, 
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was  final  as  to  the  auxiliary  complain- 
ants, and  one  from  which  they  might 
appeal.  Grant  v.  East  &  West  R.  Co. 
(1892)  50  Fed.  795,  1  C.  G.  A.  681. 

A  decree  directing  papers  to  be  turn- 
ed over  to  the  president  and  the  receiv- 
er of  a  national  bank  held  final  and 
appealable.  Potter  v.  Real  (lb92)  50 
Fed.  860,  2  C.  C.  A.  60. 

An  order  of  the  United  States  court 
for  the  Indian  Territory,  overruling  a 
demurrer  to  an  interplea,  whereby  a 
third  person  claims  certain  goods  seiz- 
ed in  attachment,  is  not  final.  Robin- 
son V.  Belt  (1893)  56  Fed.  328,  5  C.  O. 
A.  521,  judgment  reve'-sed  Belt  v.  Rob- 
inson (1894)  63  Fed.  90,  11  O.  O.  A. 
39. 

A  decree  determining  the  right  of  a 
complainant  to  an  account,  and  set- 
tling the  principles  on  which  the  ac- 
count should  be  taken,  is  interlocutory 
merely,  and  not  appealable.  Pittsburgh, 
C.  &  St.  L.  Ry.  Co.  V.  Baltimore  & 
O.  R.  Co.  (1894)  61  Fed.  705,  10  C. 
C.  A.  20,  reversing  decree  Baltimore  & 
O.  Ry:  Co.  v.  Pittsburgh,  C.  &  St  L. 
Ry.  Co.  (C.  C.  1893)  55  Fed.  701. 

An  order  in  an  action  of  claim  and 
delivery,  in  North  Carolina,  directing 
property  seized  in  replevin  to  be  re- 
turned to  defendant,  is  not  appeal- 
able. Porter  v.  Davidson  (1895)  68 
Fed.  257,  15  C.  C.  A.  396,  dismissing 
appeal  (C.  C.  1894)  62  Fed.  626. 

Orders  finally  dismissing  interplead- 
ers, also  dismissing  an  auxiliary  i>eti- 
tion  by  plaintiff  to  enjoin  them  from 
enforcing  a  judgment,  and  vacating  an 
injunction  previously  granted  thereun- 
der, embodying  final  decisions  as  to 
such  interpleaders,  and  are  appealable, 
although  the  suit  between  the  original 
parties  is  still  pending.  Standley  v. 
Roberts  (1894)  59  Fed.  836,  8  C.  C. 
A.  305. 

A  decree  on  an  intervening  petition 
in  a  foreclosure  suit,  claiming  priority 
over  the  mortgage,  which  decree  ad- 
judges the  priority,  fixes  the  amount 
due,  and  directs  provision  to  be  made 
for  such  priority  in  the  order  of  sale, 
is  final  and  appealable,  though  the  main 
suit  has  not  reached  a  final  decree. 
Central  Trust  Co.  of  New  York  v.  Mad- 
den (1895)  70  Fed.  451,  17  C.  C.  A. 
236,  affirming  decree  Phinizy  v.  Au- 
gusta &  K.  R.  Co.  (C.  C.  1894)  63  Fed. 
922. 

An  order,  upon  an  intervening  peti- 
tion presenting  a  claim  against  an  in- 
solvent estate,  which  refers  such  claim 
to  a  master,  though  it  purports  also  to 
sustain  a  demurrer  to  the  petition  as  to 
part  of  the  relief  sought,  is  not  final, 
and  not  appealable.  Security  Trust  Co. 
V.  SulUvan  (1897)  77  Fed.  778,  23  C. 
C.  A.  458. 

When  an  order  has  been  made  admit- 
ting a  party,  though  with  leave  reserv- 
ed to  others  to  move  to  strike  out  his 
pleadings,  and  on  such  motion  an  order 
is  made  denying  the  right  to  intervene 
or  plead,  such  latter  order,  being,  in 
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effect,  a  dlBmissal  of  the  party  from 
the  cause,  is  appealable  as  a  filial  de< 
cree.  Hamlin  v.  Toledo,  St.  L.  &  K. 
C.  R.  CJo.  (1897)  78  Fed.  6d4,  24  0.  O. 
A.  271,  36  L.  R.'  A.  826. 

An  order  refusing  leave  to  intervene 
in  a  pending  suit,  where  such  inter- 
vention is  not  essential  to  the  preser- 
vation of  the  petitioner's  rights,  but 
such  rights  may  be  asserted  in  an  inde- 
pendent suit,  is  not  final.  Credits  Com- 
mutation Co.  V.  U.  S.  (1898)  91  Fed. 
570,  ^4  C.  C.  A.  12. 

A  denial  of  a  right  to  intervene  is 
not  a  final  decision  unless  the  ruling  is 
a  practical  denial  of  relief  to  which  the 
intervener  is  fairly  entitled  and  which 
he  can  only  obtain  by  intervention,  and 
where  the  intervention  is  not  discre- 
tionary. In  re  Columbia  Real  Estate 
Co.  (1002)  112  Fed.  643,  50  C.  C.  A. 
406.  And  see  Jones  &  Laughlins  v. 
Sands  (1897)  79  Fed.  913,  25  C.  C.  A. 
233,  holding  that  an  order  denying  pe- 
tition of  nonresident  creditors  of  an  in- 
solvent foreign  corporation  to  be  made 
formal  parties  to  a  suit  for  the  ap- 
pointment of  ancillary  receivers,  and 
to  be  allowed  to  participate  in  the  dis- 
tribution of  assets  by  such  receivers,  is 
not  a  final  determination  of  the  cred- 
itors' right  to  participate  in  such  dis- 
tribution, from  which  an  appeal  will  lie 
to  the  circuit  court  of  appeals.  And 
see  U.  S.  v.  Philips  (1901)  107  Fed. 
824,  46  C.  C.  A.  660,  holding  that  there 
being  two  kinds  of  intervention,  one  be- 
longing to  the  class  of  cases  in  which 
leave  to  intervene  is  entirely  discre- 
tionary, and  the  other  to  that  dass  in 
which  the  right  is  absolute,  and  it  be- 
mg  sometimes  difficult  to  determine  to 
which  a  particular  intervention  belongs, 
the  correct  practice  for  a  chancellor, 
after  refusing  leave  to  intervene,  is  to 
grant  an  appeal  as  a  matter  of  course, 
if  prayed  for,  as  the  intervener  other- 
wise would  be  entirely  without  remedy 
if  the  refusal  should  be  a  mistake. 

A  decree  which  provides  for  an  ac- 
counting and  for  a  stay  of  execution 
utitiL  determination  of  a  suit  pending 
in  the  state  court,  is  interlocutory. 
Merriman  v.  Chicago  &  E.  I.  R.  Co. 
(18»4)  64  Fed.  535,  12  C.  C.  A.  275, 
petit^ion  for  rehearing  denied  (1895)  66 
Fed.  663,  14  C.  C.  A.  36. 

A  decree  dissolving  a  partnership,  en- 
joining, "until  the  final  decree  in  this 
suit,"  both  parties  from  disposing  of 
the  partnership  property,  directing  that 
testimony  be  taken  before  a  commis- 
sioner as  to  moneys  claimed  to  have 
been  advanced  to  the  partnership  by 
complainant,  and  that  costs  shall  "abide 
the  further  and  final  decree  of  this 
court,"  is  not  final.  Ries  v.  Henderson 
(1897)  78  Fed.  515,  24  0.  C.  A.  194. 

An  order  entered  in  the  original 
cause,  reviving  the  suit  in  the  name  of 
complainant's  administrator,  is  not  a 
final  appealable  de?ree.  Mackaye  t. 
ilallory  (1897)  79  Fed.  1,  24  C.  O.  A. 
420. 


No  appeal  lies  from  an  order  denying 
a  motion  to  restrain  plaintiff  from 
prosecuting  a  suit  to  foreclose  a  mort- 
gage pending  the  determination  of  a 
cross  bill,  the  cross  bill,  as  filed,  con- 
taining no  prayer  for  an  injunction, 
and  an  effort  made  to  amend  the  prayer 
being  "manifestly  pretentious,"  in  view 
of  the  fact  that  the  prayer  was  not  ger- 
mane to  the  bill,  and  that  there  was 
no  conceivable  necessity  for  an  injunc- 
tion, as  there  could  not  be  a  final  de- 
cree on  the  principal  bill  until  the  mer- 
its of  the  cross  bill  had  been  determin- 
ed. American  Trust  &  Ravings  Bank  v. 
Farmers'  Loan  &  Trust  Co.  (1897)  81 
Fed.  924,  27  C.  C.  A.  4. 

An  order  setting  aside  a  sale  of  the 
property  of  a  corporation  made  in  dis- 
regard of  an  injunction  issued  in  the 
same  suit  is  a  final  order,  from  which 
an  appeal  lies.  Grant  v.  Lowe  (1898) 
89  Fed.  881.  32  C.  C.  A.  379. 

A  decree  in  a  suit  by  receiver  of  a 
national  bank  against  stockholders  to 
recover  an  assessment  held  not  final, 
so  as  to  permit  of  an  appeal  by  com- 
plainant. Baker  v.  Old  Nat.  Bank 
(1899)  91  Fed.  449.  33  C.  C.  A.  570. 

An  order  in  an  equity  cause  commit- 
ting a  witness,  not  a  party  to  the  suit, 
for  contempt  in  refusing  to  testify,  is 
final,  and  reviewable  on  a  writ  of  er- 
ror sued  out  by  the  witness  before  final 
decree  in  the  cause.  Butler  v.  Fayer- 
weather  (1899)  91  Fed.  458,  33  C.  C. 
A.  625. 

Where  a  ruling  denying  leave  to 
amend  a  declaration  necessarily  results 
in  the  dismissal  of  the  suit,  such  rul- 
ing is  subject  to  review  on  appeal  or 
writ  of  error  from  the  judgment  of  dis- 
missal. Hodges  y.  Kimball  (1899)  91 
Fed.  845,  34  O.  O.  A.  103.  reversing 
judgment  Lusk's  Adm'rs  v.  Same  (C.  O. 
1898)  87  Fed.  545. 

Where  the  mnin  object  of  a  bill  was 
to  procure  a  resale  of  property,  decree 
ordering  a  sale,  and  order  confirming 
same,  were  final,  and  not  interlocutory, 
and  neither  could  be  reviewed  on  the  ap- 
peal from  the  subsequent  order,  which 
was  taken  more  than  six  months  after 
the  sale  was  confirmed.  Chase  v.  Driv- 
er (1899)  92  Fed.  780,  34  C.  C.  A.  668. 

An  order  dissolving  an  attachment, 
made  prior  to  the  determination  of  the 
case  on  the  merits,  is  not  a  final  judg- 
ment from  which  a  writ  of  error  lies, 
Atlantic  Lumber  Co.  v.  L.  Bucki  &  Son 
Lumber  Co.  (1899)  92  Fed.  864,  35  C. 
C.  A.  59. 

An  order  entered  on  the  intervening 
petition  of  stockholders  in  a  corpora- 
tion appointing  a  resident  coreceiver 
to  act  with  receivers  previously  ap- 
pointed on  application  of  the  plaintiff 
in  taking  charge  of  the  property  of  the 
corporation  within  the  district  cannot 
be  considered  a  final  decree,  and  ap- 
pealable as  such.  Coltrane  v.  Temple- 
ton  (1901)  106  Fed.  370,  45  C.  C.  A. 
328. 

An  order  vacating  service  of  process 
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lie]d  not  a  final  decision  or  decree  from 
which  an  appeal  would  lie  to  the  circuit 
court  of  appeals.  L.  E.  Waterman  Co. 
V.  Parker  Pen  Co.  (1901)  107  Fed.  141, 
40  C.  C.  A.  203. 

An  appeal  does  not  lie  by  a  complain- 
ant from  an  interlocutory  decree  dis- 
missing a  bill  for  infringement  of  a 
patent  as  to  one  claim  of  the  patent, 
but  sustaining  it  and  directing  an  ac- 
counting as  to  others;  but  the  right 
to  appeal  from  the  dismissal  is  sus- 
pended until  the  final  decree,  when  the 
dismissal,  and  any  other  action  preju- 
dicial to  the  complainant,  can  be 
brought  up  by  a  single  appeaL  West- 
ern Electric  Co.  v.  Williams-Abbott 
Electric  Co.  (1901)  108  Fed.  952,  48  C. 
C.  A.  159. 

An  order  of  a  circuit  court  authoriz- 
ing a  railroad  receiver  to  issue  certifi- 
cates, and  providing  that  they  shall  be 
prior  in  lien  to  a  mortgage  indebted- 
ness or  to  certificates  previously  is- 
sued, is  a  final  decision  in  such  sense  as 
to  be  appealable.  Bibber- White  Co.  v. 
White     River     Val.    Electric    R.     Co. 

(1902)  115  Fed.  786,  53  C.  C.  A.  282. 
An  order  involving  refusal  by  court 

to  settle  receiver's  accounts,  which  had 
been  left  open  for  future  adjustment 
by  decree  confirming  sale  of  mortgaged 
property,  was  final.  Chapman  v.  At- 
lantic Trust  Co.  (1902)  119  Fed.  257, 
56  C.  C.  A.  61,  writ  of  certiorari  de- 
nied  Atlantic   Trust   Co.    v.    Chapman 

(1903)  23  S.  Ct  849,  188  U.  S.  741, 
47  L.  Ed.  678. 

A  decree  against  a  party  to  a  pro- 
ceeding for  costs  to  be  paid  to  the 
clerk  for  services  rendered,  and  award- 
ing execution  therefor,  is  final.  In  re 
Michigan  Cent  R.  Co.  (1903)  124  Fed. 
727.  59  C.  C.  A.  643. 

An  order  made  by  a  court  of  equity 
pending  a  suit  to  enjoin  trespasses  on 
mining  property,  actual  and  threaten- 
ed, for  an  inspection  and  survey  of  the 
locus  in  quo,  is  not  a  final  judgment, 
order,  or  decree,  and  is  not  appealable; 
and  a  supersedeas  of  such  order  will 
not  be  granted.  Alontana  Ore  Purchas- 
ing Co.  V.  Butte  &  B.  Consol.  Min.  Co. 
(1903)  126  Fed.  168,  61  C.  C.  A.  426. 

An  order  of  a  Circuit  Court  allowing 
its  clerk  a  commission  on  a  fund  in  the 
depository  of  the  court,  awaiting  final 
decree  in  a  pending  cause,  and  direct- 
ing the  drawing  of  a  check  on  said  fund 
therefor,  is  a  final  order  and  appeal- 
able. Stillman  v.  Hart  (1903)  126  Fed. 
359,  61  C.  C.  A.  309. 

Neither  an  order  of  a  Circuit  Court 
approving  monthly  reports  of  a  receiv- 
er, nor  one  directing  him  to  pay  ex- 
penses incurred  by  him,  made  before 
the  coming  in  of  his  final  account,  is 
a  final  order,  appealable  to  the  Circuit 
Court  of  Appeals;  both  being  clearly 
interlocutory  orders,  directly  and  not 
collaterally  connected  with  the  receiv- 
ership, and  subject  to  review  on  final 
settlement    of   the    receiver's  account. 
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Heinze  v.  Butte  &  B.  ConsoL  Min.  Co. 
(1904)  129  Fed.  337.  64  C.  C.  A.  15. 

A  decree  in  a  suit  for  infringement, 
entered  after  full  hearing  on  pleadings 
and  proofs,  which  adjudges  title  to  the 
patent,  the  validity  of  certain  claims, 
and  the  invalidity  of  others,  the  in- 
fringement of  the  valid  claims,  and 
awards  a  perpetual  injunction  and  dam- 
ages, to  be  determined  on  an  account- 
ing, is  not  merely  an  interlocutory  de- 
cree awarding  an  injunction,  but  is  so 
far  a  final  decree  that,  where  an  appeal 
has  been  taken  by  defendant,  who  has 
brought  up  the  record,  complainant 
may  prosecute  a  cross-appeal  for  the 
review  of  that  part  which  adjudges  cer- 
tain of  the  claims  invalid.  Chicago 
Woodenware  Co.  v.  Miller  Ladder  Co. 
(1904)  133  Fed.  541,  66  C.  C.  A.  517. 

Where,  in  a  suit  to  foreclose  a  mort- 
gage and  trust  deed  on  a  railroad  con- 
tractor's outfit,  a  railroad  company  in- 
tervened after  the  appointment  of  a 
receiver,  and  claimed  a  prior  right  to 
use  such  outfit  under  a  contract  with 
the  mortgagor,  a  decree  declining  to  - 
determine  the  intervener's  right  in  lim- 
ine, but  permitting  intervener  to  use 
the  outfit  pending  the  litigation,  on 
conditions  prescribed,  was  interlocu- 
tory only,  and  unappealable.  Columbia 
Ave.  Trust  Co.  v.  MacAfee  Co.  (1905) 
136  Fed.  402,  69  C.  C.  A.  246. 

An  order  authorizing  a  receiver  to 
pay  to  himself  from  funds  in  his  hands 
as  custodian  for  the  court  a  specific 
sum  for  past  services  rendered  as  such 
receiver  is  a  complete  withdrawal  of  so 
much  of  such  funds  from  the  court's 
possession,  and  as  such  is  a  final  order 
and    appealable.      Ruggles    v.    Patton 

(1906)  143  Fed.  312,  74  C.  C.  A.  450. 
An  order  requiring  a  party  to  pay  in- 
to the  registry  of  the  court  money  in 
its  possession  which  is  the  subject  of 
litigation  is  interlocutory,  and  not  final; 
and  is  not  appealable.  Norris  Safe  & 
Lock  Co.  V.  Manganese  Steel  Safe    Co. 

(1907)  150  Fed.  577.  80  C.  C.  A.  563. 
An  order  of  a  court  of  admiralty  de- 
nying a  motion  to  set  aside  and  satisfy 
a  decree  previously  entered  in  favor  of 
a  libelant  against  a  steamer,  its  claim- 
ant, and  a  surety  on  a  bond  for  release 
of  the  libel,  was  merely  collateral  to 
the  admiralty  decree,  and  not  a  final 
decision,  which  was  reviewable  on  ap- 
peal. Carroll  v.  Davidson  (1907)  152 
Fed.  424,  81  C.  C.  A.  566. 

An  order  modifying  a  temporary  re- 
straining order  against  defendants,  so 
as  to  permit  them  to  prosecute  their 
suits  in  the  state  court  with  reference 
to  questions  not  determined  in  the  pri- 
or proceedings,  but  not  determining  the 
cauere  on  the  merits,  nor  ordering  that 
the  bill  or  motion  be  dismissed,  was  not 
a  final  order  from  which  an  appeal 
could  be  taken,  Vicksburg  Waterworks 
Co.  V.  City  of  Vicksburg  (1907)  153 
Fed.  116,  82  C.  C.  A.  250. 

An   order  by   a  circuit  court   under 
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R.  S.  (  724,  post,  {  1409,  is  an  inter- 
locutory order,  and  is  not  reviewable 
prior  to  final  judgment  in  the  cause. 
Pennsylvania  R.  Co.  ▼.  International 
Coal  liin.  Co.  (XWt)  156  Fed.  765,  84 
C.  a  A.  421. 

No  appeal  lies  from  an  order  of  a  fed- 
eral court  refusing  to  dismiss  a  case  for 
want  of  jurisdiction;  defendant's  ob- 
jection to  the  jurisdiction  being  review- 
able only  after  final  decree.  Mann  y. 
Gaddie  (1007)  158  Fed.  42,  88  C.  C.  A. 
1,  reversing  decrees  Gaddie  v.  Mann 
(C.  C.  1906)  147  Fed.  955,  960. 

An  order  under  R.  S.  §  724,  post,  f 
1469,  requiring  a  party  to  an  action  at 
law  to  produce  books  or  writings  at 
the  trial  is  interlocutory,  and  not  re- 
viewable on  writ  of  error  to  final 
judgment.  Pennsylvania  R.  Co.  v.  In- 
ternational Coal  Min.  Co.  (1907)  156 
Fed.  765,  84  C.  C.  A.  421, 

A  writ  of  error  operates  only  on  a 
record  in  which  a  final  judgment  has 
been  entered,  and  does  not  lie  from  an 
order  in  a  personal  Injury  action  refus- 
ing plaintiflTs  application  for  leave  to 
file  an  amended  statement  of  claiAi. 
Stillwagon  v.  Baltimore  &  O.  R.  Co. 
(1908)  159  Fed.  97,  86  C.  0.  A.  287. 

A  decree  which  merely  determines 
that  complainants  are  entitled  to  re- 
cover damages  from  a  defendant  for 
fraudulent  misrepresentations,  and  re- 
fers the  matter  to  a  special  master  to 
find  and  report  such  damages,  is  inter- 
locutory, and  not  appealable  to  the 
Circuit  Court  of  Appeals.  Odbert  y. 
Marquet  (1909)  175  Fed.  44,  99  C.  C. 
A.  60,  a^rming  decree  (C.  C.  1908) 
163  Fed.  892. 

Where  an  order  sustained  a  demurrer 
to  the  declaration  and  to  each  count 
thereof,  giving  plaintiff  leave  to  amend 
within  a  specified  time,  such  order,  on 
expiration  of  the  time  without  amend- 
ment, was  not  self-executing  and  final 
without  an  order  dismissing  the  cause, 
and  was  therefore  insufiScient  to  sus- 
tain a  writ  of  error.  Dickinson  v.  Sun- 
day Creek  Co.  (1910)  178  Fed.  78,  101 
C.  C.  A.  568. 

An  order  making  an  allowance  for 
services  of  solicitors  in  a  cause  in 
which  such  services  had  brought  prop- 
erty into  court,  but  providing  that  the 
allowance  should  be  thereafter  paid  in 
such  manner  as  the  court  should  direct, 
was  not  a  final  order,  from  which  an 
appeal  would  lie.  CoUey  v.  Wolcott 
(1911)  187  Fed.  595,  109  0.  C.  A.  425. 
An  order  in  receivership  proceedings 
held  a  final  order  and  appealable.  Dex- 
ter Horton  Nat  Bank  of  Seattle, 
Wash.,  V.  Hawkins  (1911)  190  Fed. 
«24,  111  C.  C.  A.  514. 

An  order  denying  a  motion  to  remand 
a  case  to  the  state  court,  awarding  costs 
against  complainant  and  directing  exe- 
cution is  not  appealable  to  the  Circuit 
Court  of  Appeals.  Harding  v.  Corn 
Products  Mfg.  Co.  (1912)  198  Fed.  628, 
117  C.  C.  A.  332. 
A  bill  filed  by  defendants,  seeking  a 


stay  of  other  proceedings,  held  a  pure 
cross-bill,  asking  a  stay  in  the  case  in 
which  it  would  operate;  and  hence  a 
dismissal  of  the  cross-bill  on  demurrer 
was  not  appealable,  prior  to  final  de- 
cree in  the  principal  suit  Emery  y. 
Central  Trust  &  Safe  Deposit  Co. 
(1913)  204  Fed.  965,  123  C.  C.  A.  287. 

Where,  on  appeal  from  a  referee's 
order  denying  the  application  of  a  bank- 
rupt's trustee  to  introduce  certain  tes- 
timony and  allowing  the  claim,  the  dis- 
trict judge  remanded  the  proceeding  to 
the  referee,  with  instructions  to  allow 
the  trustee  full  latitude  of  inquiry  with 
regard  to  the  claim,  but  did  not  pass  on 
the  merits  of  the  application  to  confirm 
the  referee's  report,  the  order  was  in- 
terlocutory, and  not  appealable.  In  re 
Strauss  (1914)  211  Fed.  123,  127  C. 
C.  A.  521. 

A  decree  dismissing  a  cross-bill  in  part 
on  motion  of  one  of  the  defendants 
thereto,  but  giving  all  defendants  leave 
to  answer  and  retaining  the  case  for 
further  proceedings,  held  not  a  "final 
decree"  reviewable  by  the  Circuit  Court 
of  Appeals  on  appeal.  Gladys  Belle 
Oil  Co.  V.  Mackey  (C.  C.  A.  1914)  216 
Fed.  129,  dismissing  appeal  of  certain 
parties  from  U.  S.  v.  Mackey  (D.  C. 
1913)  214  Fed.  137. 

An  order  entered  in  a  proceeding  for 
limitation  of  liability,  denying  a  motion 
to  dismiss  the  petition  and  vacate  an 
order  restraining  the  prosecuting  of  ac- 
tions in  a  state  court,  is  not  a  final  de- 
cision, and  IB  not  appealable.  The 
Transfet  No.  21  (1914)  218  Fed.  636, 
134  C.  C.  A.  394. 

47. Decisions  under  prior  stat- 

uteSd— On  a  libel  in  personam  for  dam- 
ages, if  the  court  decree  that  damages 
be  recovered  and  that  commissioners  be 
appointed  to  ascertain  the  amount 
thereof,  no  appeal  lies  until  the  commis- 
sioners have  made  their  report  Chace 
V.  Vasquez  (1826)  11  Wheat  429,  430, 
6  L.  Ed.  511. 

A  decree  is  interlocutory  where,  aft- 
er an  injunction  against  a  judgment  is 
granted,  the  court  on  appearance  of  two 
of  the  plaintiffs  in  the  action  at  law  de- 
crees that  a  new  trial  be  awarded  on 
condition  that  complainant  appear  and 
plead  to  the  merits,  waiving  the  ques- 
tion of  jurisdiction  and  paying  costs. 
Lea  V.  Kelly  (1841)  15  Pet  213,  10  L. 
Ed.  715. 

A  decree  is  interlocutory  where,  in 
a  suit  by  residuary  legatees  for  their 
portion  of  the  estate,  it  is  decreed  that 
the  report  of  the  referee  should  be  ac- 
cepted and  complainants  should  have 
execution  for  the  sum  reported  in  the 
hands  of  executors,  and  that  as  soon  as 
the  residue  of  delts  due  the  estate 
chould  be  collected  the  amount  should 
be  paid  into  court  for  distribution  under 
the  direction  of  the  court.  Young  v. 
Smith  (1841)  15  Pet  287,  10  L.  Ed. 
741. 

A  decree  which  adjudges  that  money 
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shall  be  paid  into  court,  or  that  prop- 
erty shall  be  delivered  to  a  new  trustee 
appointed  by  the  court  is  interlocutory. 
Forgay  v.  Conrad  (1848)  6  How.  201^ 
204.  12  L.  Ed.  404. 

Where  a  decree  in  chancery  refers 
the  matter  to  a  master  to  ascertain  the 
amount  of  damages,  and  in  the  mean- 
time the  bill  is  not  dismissed,  nor  is 
there  a  decree  for  costs,  the  decree  is 
not  final  from  which  an  appeal  lies. 
Barnard  v.  Gibson  (1819)  7  How.  650, 
656,  12  L.  Ed.  857. 

An  order  of  the  circuit  court  award- 
ing process  to  put  the  purchaser  in  pos- 
session of  real  estate  sold  in  proceed- 
ings to  carry  out  a  decree  is  not  a 
final  order.  Callan  v.  May  (1862)  2 
Black,  541,  542.  543, 17  L.  Ed.  281. 

A  decree  awarding  an  injunction  and 
for  an  accoimt  of  gains  and  profits,  and 
referring  the  cause  to  a  master  to  take 
and  state  the  amount  and  report,  is  not 
final.  Humiston  v.  Stain  thorp  (1864) 
2  Wall.  106,  110,  17  L.  Ed.  905. 

Appellate  jurisdiction  on  writs  of 
error  is  confined  to  final  judgments,  and 
a  judgment  on  a  motion  made  by  the 
plaintiff  to  set  aside  a  writ  of  restitu- 
tion issued  in  favor  of  the  defendant  is 
not  final.  Barton  v.  Forsyth  (1866)  5 
Wall.  190,  193,  18  L.  Ed.  545. 

No  appeal  lies  from  an  order  refus- 
ing leave  to  intervene  and  become  par- 
ties. In  re  Cutting  (1876)  94  U.  S.  14, 
22,  24  L.  Ed.  49. 

A  reference  to  a  master  to  "take  and 
state  an  account  between  the  parties  as 
to  the  compensation  that  should  be  and 
has  been  paid  during  the  litigation,  and 
up  to  the  final  termination  thereof,'* 
entered  before  or  at  the  time  of  the 
decree  from  which  the  appeal  was  tak- 
en, held  not  to  affect  the  finality  of  the 
decree.  Missouri,  K  &  T.  R.  Co.  v. 
Dinsmore  (1883)  2  Sup.  Ct  9,  108  U. 
S.  30,  27  L.  Ed.  640. 

A  decree  in  a  suit  to  foreclose  a 
railroad  general  mortgage  determining 
the  amount  due  upon  a  debt  and  order- 
ing a  sale  imless  the  same  is  paid  by  a 
day  named  is  not  appealable  as  a  final 
order,  where  it  also  contains  a  refer- 
ence to  masters  to  report  "the  extent 
and  amount  of  all  prior  liens"  "full  and 
detailed  statements  of  the  several  prop- 
erties ♦  ♦  ♦  su  ject  to  the  lien  of 
said  general  mortgage,"  and  what  "the 
order  of  sale  of  said  mortgaged  prop- 
erties" shall  contain,  and  what  shall  be 
"the  form  of  the  advertisement  there- 
fore." Parsons  v.  Robinson  (1887)  7 
Sup.  Ct  Urv\,  1155,  122  U.  S.  112,  30 
L.  Ed.  1122. 

The  refusal  of  a  court  to  amend 
a  verdict  cannot  be  assigned  for  error. 
Stearns  v.  Barrett  (C.  C.  1816)  Fed. 
Cas.  No.  13,337. 

Defendant  cannot  appeal  from  a  su- 
perseded judgment.  Act  Md.  1791,  c. 
67.  Ooumbe  v.  Nairn  (O.  C.  1826)  Fed. 
Cas.  No.  3,278. 

A  party  may  appeal  from  an  inter- 
locutory decree  having  the  effect  of  a 
final  decree,  or  may  wait  until  final  de- 
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cree  is  entered.  The  New  England  (0. 
C.  1839)  Fed.  Cas.  No.  10.151. 

The  decision  on  a  challenge  for  favor 
is  not  reviewable.  U.  S.  v.  McHenry 
(C.  C.  1869)  Fed.  Cas.  No.  15,681. 

The  federal  circuit  court  has  jurisdic- 
tion to  review  a  judgment  or  decree  of 
distribution  made  by  the  district  court 
among  various  claimants  of  the  inform- 
er's share  in  a  forfeiture  after  con- 
jdemnation  and  sale  of  the  forfeited 
property.  Wheaton  v.  U.  S.  (C.  0. 
1871)   Fed.  Gas.  No.  17,487. 

An  order  of  seizure  and  sale,  unless 
there  is  opposition,  is  a  final  order.  If 
there  is  opposition,  it  is  a  mere  process 
introductory  to  a  litigation.  Boatmen's 
Sav.  Bank  v.  Wagenspack  (C.  C.  1882) 
12  Fed.  66. 

An  interlocutory  decree,  entered  pro 
confesso,  finding  a  patent  valid,  award- 
ing an  injunction,  and  referring  the  case 
to  a  master  to  take  an  account  of  prof- 
its and  damages,  is  not  definitive.  No 
appeal  lies  from  it,  and  it  is  still  in  the 
control  of  the  court.  Roemer  v.  Neu- 
mann (C.  C.  1886)  26  Fed.  332. 

An  appeal  does  not  lie  from  an  inter- 
locutory judgment  dissolving  an  injunc- 
tion. Clark  V.  Shelton  (Super.  Ct.  Ark. 
1833)  Fed.  Cas.  No.  2,833b. 

(B)  Nature,  scope,  and  effect  of  decUion 
48.  Discretionary  action ^^Where, 
after  a  decree  finally  disallowing  a  claim 
to  a  fund  in  court,  a  rehearing  was 
asked,  on  grounds  involving  the  cor- 
rectness and  regularity,  not  the  valid- 
ity, of  the  decree,  the  petition  could  not 
be  regarded  as  one  to  vacate  the  de- 
cree as  void,  and  an  order  dismissing 
the  petition  was  not  appealable.  Bond- 
holders and  Purchasers  of  the  Iron 
Railroad  v.  Toledo,  D.  &  B.  R.  Co. 
(1894)  62  Fed.  166,  10  C.  O.  A.  319. 
certiorari  denied  (1897)  17  S.  Ct.  992, 
166  U.  S.  721,  41  L.  Ed.  1188;  appeal 
dismissed  (1897)  18  S.  Ct  940,  42  L. 
Ed.   1210. 

An  appeal  does  not  lie  from  an  order 
refusing  leave  to  intervene  and  become 
a  party  as  it  is  a  discretionary  order. 
Credits  Commutation  Co.  v.  U.  S. 
(1898)  91  Fed.  570,  34  C.  C.  A.  12; 
Buel   V.   Farmers*   Loan  &  Trust   Co. 

(1900)  104  Fed.  839,  44  C.  C.  A.  213, 
writ  of  certiorari  denied  Buell  ▼.  Same 

(1901)  21  Sup.  Ct  921,  180  U.  S.  639. 
45  L.  Ed.  711;  U.  8.  v.  PhUips  (1901) 
107  Fed.  827,  46  C.  C.  A.  660;  Land 
TiUe  &  Trust  Co.  v.  Asphalt  Co.  of 
America  (1903)  127  Fed.  1,  62  C.  C. 
A.  23;  Blatter  v.  New  Orleans  Water 
Supply  Co.  (1908)  160  Fed.  389,  87  C. 
C.  A.  341. 

Where  an  order  granting  conditional 
leave  to  intervene  is  set  aside  before 
the  condition  has  been  complied  with, 
the  case  stands  the  same  as  though  the 
application  had  been  denied  in  the  first 
instance;  and  when  the  showing  made 
by  the  petition  is  such  that  the  granting 
or  refusing  of  leave  to  intervene  was 
discretionary,  the  peti^oner  not  being 
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entitled  to  such  leave  as  a  matter  of 
ri^ht,  the  order  refusing  leave  is  not 
appealable.  Massachusetts  Loan  & 
Trust  Co.  V.  Kansas  City  &  A.  R.  Co. 

(1901)  110  Fed.  28,  49  C.  C.  A.  18. 
The  discretion  in  denial  of  petition  to 

intervene,  which  renders  it  not  appeal- 
able, must  be  exercised  in  accordance 
with  recognized  judicial  standards. 
Central  Trust  Co.  of  New  York  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1914)  218  Fed. 
336. 134  C.  O.  A.  144. 

An  order  made  by  a  circuit  court 
granting  leave  to  sue  its  receiver  in  a 
state  court  is  discretionary  and  admin- 
istrative, and  is  not  appealable.  New 
York  Security  &  Trust  Co.  v.  Illinois 
Transfer  R.  Co.  (1900)  1(H  Fed.  710, 
44  C.  C.  A.  161. 

The  awarding  of  costs  in  equity  is 
discretionary,  and  no  appeal  lies.  West 
V.  Bast  Coast  Cedar  Co.  (1902)  113 
Fed-  742,  51  C.  C.  A.  416,  affirming  de- 
cree (C.  C.  1901)  110  Fed.  727. 

A  decree  in  the  exercise  of  discre- 
tion, declaring  that  each  party  should 
pay  bis  own  costs,  cannot  in  general 
be  made  the  subject  of  appeal.  The 
Indian  (1908)  159  Fed.  20,  86  C.  C.  A. 
210.  But  see  In  re  Michigan  Cent.  R. 
Co.  (1903)  124  Fed.  727,  59  C.  C.  A. 
643,  holding  that  a  decree  of  a  Circuit 
Court  against  a  litigant,  allowing  costs 
to  the  clerk  as  a  matter  of  positive  law, 
under  a  statutory  provision,  is  not  one 
made  in  the  exercise  of  the  court's  dis- 
cretion, as  in  the  allowance  of  costs  as 
between  the  parties,  and  is  appealable. 
But  such  a  decree  is  also  appeal- 
able, although  not  based  upon  the  stat- 
ute, but  in  the  nature  of  a  quantum 
meruit  allowance  for  extraordinary 
services  rendered  under  an  order  of 
court,  for  which  no  fee  is  provided ;  the 
discretion  of  the  court  in  making  such 
allowances  being  subject  to  review  by 
appeal. 

A  bill  to  vacate  a  decree  for  fraud, 
which,  although  filed  in  the  same  court, 
and  in  the  nature  of  a  bill  of  review, 
may  be  filed,  as  a  matter  of  right,  with- 
out leave  of  court,  is  not  addressed  to 
the  absolute  discretion  of  the  court  of 
primary  jurisdiction,  but  to  its  judicial 
discretion,  and  a  decree  granting  or 
denying  the  relief  prayed  for  is  re- 
viewable on  appeal.  Hendryx  v.  Per- 
kins (1902)  114  Fed.  801,  52  C.  C.  A. 
435,  rehearing  denied  (1902)  116  Fed. 
1020,  52  C.  C.  A.  684,  writ  of  cer- 
tiorari    denied     Perkins     v.     Hendryx 

(1902)  23  S.  Ct  843,  187  U.  S.  643,  47 
L.  £d.  346. 

An  order  refusing  to  entertain  an  ap- 
peal from  the  decision  of  receivers  with 
reference  to  proof  of  a  daim  before 
them,  where  it  was  discretionary,  and 
did  not  deprive  the  claimant  of  any 
substantial  right,  is  not  appealable. 
Land  Title  &  Trust  Co.  v.  Asphalt  Co. 
of  America  (1903)  127  Fed.  1,  62  O. 
C.  A.  23. 

An  order  denying  the  petition  of  a 
bondholder  for  leave  to  intervene  in  a 


foreclosure  suit  brought  by  the  mort- 
gage trustee  as  representing  all  the 
bondholders  held  discretionary,  and  not 
appealable.  Land  Title  &  Trust  Co.  v. 
Tatnall  (1904)  132  Fed.  305,  65  C.  C. 
A  671,  following  Land  Title  &  Trust 
Co.  V.  Asphalt  Co.  of  America  (1903) 
127  Fed.  1,  62  C.  C.  A.  23. 

Where  a  trial  court's  discretion,  in 
permitting  the  admission  of  evidence  in 
rebuttal  which  should  have  been  offer- 
ed in  chief,  is  not  abused,  a  writ  of  er- 
ror will  not  lie  to  the  trial  court's  ac- 
tion thereon.  Wilmoth  v.  Hamilton 
(1904)  127  Fed.  48,  61  C.  C.  A.  584. 

The  awarding  of  treble  damages  for 
infringement  of  a  patent  under  R.  S. 
I  4921,  post,  §  8037,  being  discretion- 
ary with  the  court,  will  not  be  inter- 
fered with  by  the  appellate  court  un- 
less it  appears  that  there  has  been  an 
abuse  of  discretion.  Fox  v.  Knicker- 
bocker Engraving  Co.  (1908)  165  Fed. 
442,  91  C.  C.  A.  386,  afllrming  decree 
(C.  C.  1908)  158  Fed.  422.  And  see 
Norton  v.  Hood  (1882)  12  Fed.  763,  de- 
cree  affirmed  (1888)  8  S.  Ct.  357,  124 
U.  S.  20,  31  L.  Ed.  364,  holding  that  the 
granting  or  refusal  of  an  injunction  is 
in  the  discretion  of  the  court,  and  such 
interlocutory  orders  are  not  appeal- 
able. 

49.  Decisions  relating  to  parties  or 
process.— An  order  denying  leave  to  in- 
tervene in  a  cause  is  not  appealable. 
Lewis  V.  Baltimore  &  L  R.  Co.  (1894) 
62  Fed.  218,  10  C.  C.  A.  446;  Toledo, 
St.  L.  &  K.  C.  R  Co.  V.  Continental 
Trust  Co.  (1899)  95  Fed.  497,  36  C. 
C.  A.  155,  modifying  decree  Continental 
Trust  Co.  V.  Toledo,  St.  L.  &  K.  C.  R. 
Co.  (C.  C.  1898)  86  Fed.  929.  But, 
where  a  court  by  its  receiver  has  taken 
possession  of  all  of  the  property  of  a 
corporation  in  a  creditors'  suit,  another 
creditor  may  in  a  proper  case  intervene 
in  such  suit  as  matter  of  right,  and  an 
order  denying  it  such  right  is  appeal- 
able. Illinois  Steel  Co.  v.  Ramsey 
(1910)  176  Fed.  853,  100  C.  C.  A.  323. 
And  an  order  denying  a  petition  to  in- 
tervene in  a  pending  cause,  if  petition- 
ers were  entitled  to  intervene  as  a  mat- 
ter of  right,  was  a  final  order  and  ap- 
pealable. United  States  Trust  Co.  of 
New  York  v.  Chicago  Terminal  Trans- 
fer R.  Co.  (1911)  188  Fed.  292,  110 
C.  C.  A.  270 

Denial  of  petition  to  intervene  is  not 
appealable,  unless  a  practical  denial  of 
relief  to  which  intervener  is  fairly  en- 
titied,  and  which  it  can  only  obtain  by 
intervention.  Farmers'  &  Merchants* 
Bank  of  Phoenix,  Ariz.,  v.  Arizona  Mut. 
Savings  &  Loan  Ass'n  (1915)  220  Fed. 
1,  135  C.  C.  A.  577,  affirming  decree 
Clark  V.  Same  (D.  C.  1914)  217  Fed. 
640. 

Where  orders  denying  a  nondepositing 
bondholder's  petition  to  intervene,  to 
object  to  terms  of  sale  under  a  mort- 
gage covering  railway  stock,  finally  dis- 
posed of  his  claims,  such  orders  were 
final  and  appealable,   though   the   sale 
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was  subject  to  confirmation.  Central 
Trust  Co.  of  New  York  v.  Chicago,  R. 
I.  &  P.  R.  Co.  (1914)  218  Fed.  336, 
134  C.  0.  A.  144. 

Where  a  motion  for  leave  to  file  a 
petition  for  leave  to  intervene  was 
marked  "Filed"  by  the  clerk,  by  mis- 
take, before  leave  to  file  had  been  grant- 
ed, an  order  striking  the  petition  from 
the  files  until  such  time  as  the  court 
should  pass  on  the  petitioner's  right  to 
file  the  same  was  an  order  merely  purg- 
ing the  records  of  the  court  of  a  mis- 
take, and  was  therefore  unappealable. 
Born  V.  Schneider  (C.  C.  1904)  128 
Fed.  179. 

50.  Attachment— Where  in  actions  at 
law  in  which  plaintiff  attached  real  es- 
tate a  third  person  intervened,  a  decree 
conditionally  dissolving  the  attachment 
is  final  and  appealable.  McDermott  v. 
Hayes  (1912)  197  Fed.  129,  116  C.  C. 
A.  553,  reversing  order  (D.  C.  1912) 
194  Fed.  902.  But  an  order  vacating 
an  attachment,  unless  plaintiff  increased 
the  existing  security  from  $1,000  to  $2,- 
500,  was  not  reviewable.  Assets  Col- 
lecting Co.  V.  Barnes-King  Development 
Co.  (1913)  209  Fed.  206,  126  C.  C.  A. 
300. 

51.  Dismissal  or  nonsuit.— The  circuit 
court  of  appeals  will  review  a  decision 
of  the  circuit  court  denying  a  motion 
to  dismiss  an  action  on  the  ground  that 
it  abated  by  the  death  of  the  original 
plaintiff,  where  such  motion  involves 
the  jurisdiction  of  the  court  over  the 
parties  to  the  action.  Henderson  v. 
Henshall  (1893)  54  Fed.  320,  4  C.  C. 
A.  357. 

A  decree  in  a  patent  infringement 
suit  against  a  single  defendant,  which, 
in  addition  to  granting  an  injunction  as 
to  the  claims  of  the  patent  held  to  be 
infringed,  and  sending  the  cause  to  a 
master  for  an  accounting,  dismissed  the 
bill  as  to  the  claims  held  invalid  and 
those  found  not  to  be  infringed,  is  not, 
as  to  such  dismissal,  a  final  decree  from 
which  complainants  can  appeal.  Kx 
parte  National  Enameling  &  Stamping 
Co.  (1906)  26  Sup.  Ct.  404,  405,  201 
U.  S.  156,  50  L.  Ed.  707. 

A  judgment  on  nonsuit,  dismissing  the 
cause,  is  reviewable  on  error.  Fran- 
cisco V.  Chicago  &  A.  R.  Co.  (1906) 
149  Fed.  354,  79  C.  C.  A.  292,  9  Ann. 
Cas.  G28;  Yost  v.  Union  Pac.  R.  Co. 
(1906)  151  Fed.  1023,  81  C.  C.  A.  683; 
St.  Louis  Cordage  Co.  v.  Missouri,  K. 
&  T.  Ry.  Co.  (1907)  151  Fed.  1021,  81 
C.  C.  A.  682;  Southern  Pac.  Co.  v.  Kel- 
ley  (1911)  187  Fed.  937,  109  C.  C.  A. 
659.  But  no  writ  of  error  will  lie  at 
the  suit  of  plaintiff  to  review  a  judg- 
ment of  nonsuit  or  dismissal  rendered 
at  his  request  or  with  his  consent. 
And,  where  at  the  close  of  a  trial  de- 
fendant moved  to  instruct  the  jury  to 
return  a  verdict  in  its  favor,  and  its 
motion  was  granted,  but  before  the  in- 
struction was  given  plaintiff  was  grant- 
ed leave  to  take  an  involuntary  non- 
suit, the  nonsuit  was  entered  with  the 

(1432) 


consent  of  plaintiff,  and  no  writ  of  er- 
ror could  be  maintained  at  his  suit  to 
review  it  Francisco  v.  Chicago  &  A 
R.  Co.  (1906)  149  Fed.  354,  79  C.  0. 
A.  292,  9  Ann.  Cas.  628;  Yost  v.  Union 
Pac.  R.  Co.  (1906)  151  Fed.  1023,  81  C. 
C.  A.  683;  St.  Louis  Cordage  Co.  v. 
Missouri,  K.  &  T.  Ry.  Co.  (1907)  151 
Fed.  1021,  81  C.  C.  A.  682. 

A  nonsuit  taken  in  deference  to  the 
opinion  of  the  court  on  a  question  of 
law  which  disposes  of  the  case  may  be 
reviewed  by  writ  of  error.  Koons  v. 
Bryson  (1805)  69  Fed.  297,  16  C.  0. 
A.  227. 

An  order  of  dismissal  for  want  of 
prosecution,  with  judgment  for  costs,  is 
a  final  jud;2;ment,  from  which  an  appeal 
will  lie.  Colorado  Eastern  Ry.  Co.  v. 
Union  Pac.  Ry.  Co.  (1899)  94  Fed.  312, 
36  C.  C.  A.  263.  And  see  JUiller  v. 
Jones  (C.  C.  1876)  Fed.  Cas.  No.  9.- 
576,  holding  that  a  denial  of  a  motion 
for  a  nonsuit  is  not  reviewable  on  er- 


52.  Continuance.— An  order  denying  a 
continuance  cannot  be  reviewed  on  a 
writ  of  error  in  the  federal  courts.  Da- 
vis v.  Patrick  (1893)  57  Fed.  909,  6 
C.  C.  A.  632,  yrrit  of  error  dismissed 
(1896)  16  S.  Ct.  1200.  laS  U.  S.  683. 
41  L.  Ed.  316;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Elliott  (1900)  102  Fed.  96,  42 
C.  C.  A.  188,  judgment  affirmed  (1902) 
22  Sup.  Ct.  937,  184  U.  S.  695,  46  Im 
Ed.  763. 

53.  On  motion  for  new  triai.-— ^Ruling 

of  trial  court  on  motion  for  new  trial 
is  not  reviewable.  Terre  Haute  &  L 
Ry.  Co.  v.  Struble  (1883)  3  S.  Ct.  270, 
109  U.  S.  381,  27  L.  Ed.  970;  Fish- 
burn  V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(1890)  11  S.  Ct.  8,  137  U.  S.  60.  34 
L.  Ed.  585;  Ayers  v.  Watson  (1891) 
11  S.  Ct.  201,  137  U.  S.  584,  34  L.  Ed. 
803;  Van  Stone  v.  Stillwell  &  Bierce 
Mfg.  Co.  (1891)  12  S.  Ct.  181,  142  U. 
S.  128,  35  L.  Ed.  961;  Holder  v.  U.  S, 
(1803)  14  S.  Ct.  10,  150  U.  S.  91,  37 
L.  Ed.  1010;  Moore  v.  U.  S.  (1803)  14 
S.  Ct.  26,  150  U.  S.  57,  37  L.  Ed.  996; 
Morning  Journal  Ass'n  v.  Rutherford 
(1892)  51  Fed.  513,  2  C.  C.  A.  354,  16 
L.  R.  A.  803  (affirming  judgment  Ru- 
therford V.  Morning  Journal  Ass'n  [C. 
C.  1801]  47  Fod.  487);  Fitzsimmons 
V.  U.  S.  (1893)  54  Fed.  812,  4  C.  C.  A. 
589;  Southwestern  Virginia  Imp.  Co. 
V.  Frari  (1893)  58  Fed.  171,  7  C.  C.  A. 
149;  Edge  Moor  Bridge  Works  v. 
Fields  (1893)  58  Fed.  173,  7  C.  C.  A- 
152;  Little  Josephine  Min.  Co.  v.  Ful- 
lerton  (1893)  58  Fed.  521,  7  C.  C.  A. 
340;  Criner  v.  Mathews  (1895)  67 
Fed.  945,  15  C.  C.  A.  93;  Si^afus  v. 
Porter  (1898)  84  Fed.  430.  28  C.  C. 
A.  443;  Chicago,  M.  &  St.  P.  Rv.  Co. 
V.  Clark  (1899)  92  Fed.  968,  35  C.  C. 
A.  120;  Keener  v.  Baker  (1899).  93 
Fed.  377,  35  C.  C.  A.  350;  Waterhouse 
V.  Rock  Island  Alaska  Min.  Co.  (185)9) 
97  Fed.  466,  38  C.  C.  A.  281;  Mc- 
Cutcheon  v.  Hall  Capsule  Co.    (1900) 
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101  Fed.  646,  41  C.  C.  A.  404;  Deer- 
ing  Haryester  Go.  v.  Kelly  (1900)  103 
Fed.  261,  43  C.  C.  A.  225;  South  Penn 
Oil  Go.  Y.  Latahaw  (1901)  111  Fed. 
508.  49  G.  C.  A.  478. 

The  rule  that  the  deciaiona  of  the  dr^ 
cuit  and  diatrict  courta  on  motiona  for 
new  trial  are  not  reviewable  appliea  to 
review  in  the  circuit  court  of  appeals, 
as  well  as  in  the  supreme  court  Alex- 
ander V.  U.  S.  (1893)  57  Fed.  828,  6 
G.  G.  A.  602.  When  a  trial  court,  up- 
on a  motion  for  a  new  trial,  refuses  to 
consider  a  ground  urged  therefor,  or  to 
exercise  its  discretion,  for  the  reason 
that  it  considers  it  has  no  power  to  do 
ao,  such  refusal  may  be  assigned  as  er- 
ror. Felton  V.  Spiro  (1897)  78  Fed. 
576,  24  G.  G.  A.  321,  reversing  judg- 
ment Spiro  V.  Felton  (O.  C.  1806)  73 
Fed.  91. 

The  question  whether  or  not  the  trial 
court  has  the  jurisdiction  to  make  an 
order  granting  or  refusing  a  new  trial 
la  reviewable  in  the  federal  courts  by 
an  appeal  or  writ  of  error  challenging 
such  order.  City  of  Manning  v.  Ger- 
man Ins.  Co.  (1901)  107  Fed.  52,  46 
G.  C.  A.  144,  reversing  order  German 
Ins.  Co.  v.  Town  of  Manning  (C.  G. 
1900)   100  Fed.  581. 

Denial  of  motion  for  a  new  trial  is  not 
reviewable.  Neidlinger  v.  Yoost  (1900) 
00  Fed.  240,  39  G.  C.  A.  494;  Deering 
Harvester  Go.  v.  Kelly  (1900)  103  Fed. 
261,  43  C.  G.  A.  225;  Graves  v.  San- 
ders (1903)  125  Fed.  690,  60  G.  G.  A. 
422  (afiSrming  judgment  Sanders  v. 
Graves  [G.  G.  1901]  105  Fed.  849); 
Reader  v.  Haggin  (1908)  160  Fed.  909, 
88  G.  G.  A.  91;  Boyce  v.  Delaware,  L. 
&  W.  R.  Go.  (1913)  203  Fed.  467,  121 
G.  G.  A.  591;  Northern  Central  Coal 
Go.  V.  Milburn  (1913)  205  Fed.  270, 
123  C.  G.  A.  450;  Victor- American 
Fuel  Co.  V.  Peccarich  (1913)  209  Fed. 
568,  126  G.  G.  A.  390;  McBride  v. 
Neal  (C.  G.  A.  1914)  214  Fed.  966; 
Benedetto  v.  W.  P.  Rend  Golleries  Go. 
(C.  C.  A.  1914)  216  Fed.  143;  Court- 
nay  v.  King  (G.  G.  A.  1915)  220  Fed. 
112.  Ruling  on  motion  for  new  trial 
on  ground  that  there  is  no  evidence  to 
support  verdict  is  not  reviewable.  Dinet 
V.  Rapid  City,  S.  D.  (1915)  222  Fed. 
497,  138  G.  G.  A.  93. 

Denial  of  new  trial  for  newly  dis- 
covered evidence  held  not  assignable  as 
error.  National  Bank  of  Commerce  v. 
U.  S.  (1915)  224  Fed.  679,  140  G.  G. 
A.  219. 

A  motion  for  a  new  trial  is  address- 
ed to  the  discretion  of  the  trial  court, 
and  is  not  reviewable.  Nolan  v.  Colo- 
rado Cent  Consol.  Min.  Go.  (1894)  63 
Fed.  930,  934,  12  G.  G.  A.  585;  Glo- 
quet  Lumber  Go.  v.  Bums  (1915)  222 
Fed.  857,  138  G.  G.  A.  283. 

The  fact  that  the  decision  of  a  ter- 
ritorial district  court  on  a  motion  for 
a  new  trial  is  reviewable  in  the  terri- 
torial supreme  court  does  not  make 
rach  a  decision  by  a  United  States  dis- 
trict court  reviewable  by   the   circuit 


court  of  appeals,  although  the  cause, 
pending  the  motion  for  a  new  trial,  has 
been  removed  from  the  territorial  dia- 
trict court  upon  the  admission  of  the 
territory  into  the  Union.  Alexander  v. 
U.  S.  (1893)  67  Fed.  828,  6  G.  G.  A. 
602,  distinguishing  Bates  ▼.  Pay  son  (G. 
G.  1877)  Fed.  Gas.  No.  1,103.  And  see 
U.  S.  V.  Gilbert  (G.  C.  1834)  Fed.  Gas. 
No.  15,204,  holding  that  a  writ  of  er- 
ror does  not  lie  at  common  law  for  the 
refusal  of  a  court  to  grant  a  new  trial. 

The  ruling  of  a  federal  court  of  eq- 
uity on  a  petition  for  rehearing  cannot 
be  reviewed  by  an  appellate  court 
Liebing  v.  Matthews  (G.  C.  A.  1914) 
216  Fed.  1. 

See,  also,  notes  to  Gomp.  St.  1246 
(Jud.  Code,  §  269)  ante,  and  i  1651, 
post 

54.  Opening  or  vacating  Judgment  or 
order.— The  removal  of  a  case  into  th« 
circuit  court  of  appeals  by  writ  of  er- 
ror ends  the  jurisdiction  of  the  lower 
court;  and  as  it  cannot  entertain  a 
motion  to  vacate  its  judgment  in  such 
case  after  the  writ  is  granted,  a  second 
writ  of  error  will  not  lie  to  review  its 
denial  of  such  motion.  Citizens'  Bank 
V.  Farwell  (1893)  56  Fed.  539,  6  G.  G. 
A.  30,  dismissing  writ  of  error  (1893) 
56  Fed.  570,  6  G.  C.  A.  24,  judgment 
affirmed  in  (1894)  63  Fed.  117,  11  G. 
C.  A.  108. 

A  writ  of  error  will  lie  in  the  federal 
courts  to  review  a  judgment  setting 
aside  an  award  of  arbitrators  made 
.pursuant  to  order  of  court,  and  a  bill 
of  exceptions  may  be  employed  to  bring 
up  on  the  record  facts  adduced  to  sup- 
port or  overthrow  exceptions  to  the 
award.  Nolan  v.  Colorado  Gent  Gon- 
soL  Min.  Go.  (1894)  63  Fed.  930,  12 
G.  G.  A.  585.  An  appeal  does  not  lie 
from  an  order  denying  a  motion  to  set 
aside  a  prior  order  of  dismissal  as  to 
certain  defendants.  Willis  v.  Davis 
(1911)  184  Fed.  889,  107  G.  G.  A.  21L 
And  see  Brockett  v.  Brockett  (1844)  2 
How.  238,  240,  11  L.  Ed.  251,  holding 
that  no  appeal  lies  from  a  refusal  to 
open  a  former  decree. 

55.  Proceedings  after  decialon  of  ap- 
pellate court.— A  circuit  court  of  ap- 
peals cannot  review  by  writ  of  error 
a  judgment  of  the  circuit  court  in  ex- 
ecution of  the  mandate  of  the  supreme 
court  Texas  &  P.  Ry.  Co.  v.  Ander- 
son (1893)  13  Sup.  Ct  843,  845,  149 
U.  S.  237,  37  L.  Ed.  717. 

Where  the  Circuit  Court  of  Appeals 
has  adjudged  invalid  the  claims  of  a 
patent  in  issue  in  an  infringement  suit, 
reversing  the  Circuit  Court  and  is- 
sued its  mandate  directing  the  entry 
of  a  decree  in  conformity  with  its 
opinion,  the  authority  of  the  Circuit 
Court  is  limited  to  the  entry  of  a  de- 
cree executing  the  mandate  by  dismiss- 
ing the  bill,  and  it  has  no  discretion  to 
grant  a  rehearing  on  the  ground  that 
complainant  has  filed  a  disclaimer  in 
the    Patent   Office    whiiph    avoids    the 
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*  grounds  of  invalidity  found  by  the  ap- 
pellate court,  unless  by  leave  of  the 
latter  court.  American  Soda  Fountain 
Co.  V.  Sample  (1905)  136  Fed.  857,  70 
C.  C.  A.  115,  writ  of  certiorari  denied 
McPhorson  v.  American  Soda  Fountain 
Co.  (1005)  25  Sup.  Ct.  804,  198  U.  S. 
587,  49  L.  Ed.  1175. 

Where  a  circuit  court  of  appeals  on 
a  writ  of  error  has  affirmed  the  judg- 
ment of  a  circuit  court,  condemned  the 
plaintiff  in  error  and  the  sureties  on 
the  writ  of  error  bond  to  pay  the  costs, 
and  issued  its  mandate  in  the  usual 
form,  and  the  circuit  court,  in  substan- 
tial compliance  with  such  mandate,  has 
awarded  process  against  the  defendant 
and  also  against  the  sureties  in  the 
bond,  its  order  is,  in  effect,  the  judg- 
ment of  the  appellate  court,  and  ean- 
not  be  taken  to  that  court  for  review. 
White  V.  Bruce  (1901)  109  Fed.  355, 
48  C.  C.  A.  400.  Where  judgment  or 
decree  of  lower  court  on  mandate  of 
an  appellate  court  determines  questions 
not  covered  by  the  mandate,  it  is  sub- 
ject to  review,  by  appeal  or  writ  of 
error,  in  the  proper  appellate  court. 
Metcalf  V.  City  of  Watertown  (1895)  68 
Fed.  859,  IC  C.  C.  A.  37;  McCourt  v. 
Singers-Bigger  (1906)  150  Fed.  102, 
80  C.  C.  A.  56. 

A  new  question  arising  in  the  trial 
court  in  proceedings  subsequent  to 
the  mandate  of  an  appellate  court,  and 
not  included  therein,  may  be  the  sub- 
ject of  another  appeal.  Laidlaw  v.  Ore- 
gon Ry.  &  Njiv.  Co.  (1897)  81  Fed.  876, 
26  C.  C.  A.  665. 

Where  a  decree  was  reversed,  and 
the  cause  remanded,  with  directions 
to  the  trial  court  to  dismiss  the  bill, 
whereupon  a  decree  conforming  to  the 
mandate  was  entered  in  the  trial  court, 
Ruch  decree  was  not  reviewable  on  a 
further  appeal;  the  only  relief  being 
by  petition  for  rehearing  in  the  appel- 
late court  filed  within  the  term  at 
which  the  judgment  was  entered,  un- 
less by  special  leave  granted  during  the 
term,  as  authorized  by  Court  of  Ap- 
peals, Rule  29  (31  C.  C.  A.  clxvii,  90 
Fed.  lix).  Wright  v.  Gorman -Wright 
Co.  (1907)  152  Fed.  408,  81  C.  C.  A. 
534.  Writ  of  certiorari  denied  (1907) 
28  Sup.  Ct.  255,  207  TJ.  S.  587,  52  L. 
Ed.  353. 

To  require  amendment  of  pleadings 
in  a  patent  suit,  and  permit  the  taking 
of  further  evidence  after  the  case  has 
been  finally  decided  by  the  Circuit  Court 
of  Appeals,  would  introduce  a  novel 
practice,  and  one  not  to  be  encouraged. 
Dey  Time  Register  Co.  v.  W.  H.  Bund? 
Recording  Co.  (1910)  178  Fed.  812,  102 
C.  C.  A.  200,  affirming  decree  (C.  C, 
1909)  160  Fed.  807.  And  see  Perkins 
V.  Fourniquet  (1&")2)  14  How.  328,  330, 
14  L.  Ed.  441,  holding  that  where  after 
the  filing  of  a  mandate  of  the  Supreme 
Court  in  the  Circuit  Court  the  claims  of 
the  respective  parties  were  referred  to  a 
commissioner  to'  examine  and  report, 
and  the  commissioner  made  a  report, 
and  the  court  decided  upon  it,  that  de- 
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dsion,  though  briefly  stated,  was,  in 
substance,  a  final  decree  which  might  be 
revised  by  appeal  to  the  Supreme 
Court,  and  Humphrey  v.  Baker  (1880) 
103  U.  S.  736,  737,  26  L.  Ed.  456,  hold- 
ing that  a  decree  in  accordance  with 
the  mandate  of  the  supreme  court  on 
a  former  appeal  is  not  appealable,  and 
Blossom  V.  Milwaukee  &  C.  R.  Co. 
(1863)  1  Wall,  655,  657,  17  L.  Ed.  673, 
holding  that  appeals  may  be  taken  from. 
decrees  on  matters  arising  after  a 
case  has  been  to  the  Supreme  Conrt, 
and  the  courts  below  have  entered  de- 
crees  in   accordance  with  directions. 

56.  Costs^— No  appeal  lies  from  a  de- 
cree respeKitiffig  costs  and  expenses. 
The  LongfeUow  (1900)  104  Fed.  360, 
368,  45  C.  O.  A.  379;  Wright  v.  Gor- 
man-Wright Co.  (1907)  152  Fed.  408, 
81  C.  C.  A.  534,  writ  of  certiorari  de- 
nied (1007)  28  Sun.  Ct  2R5,  207  U. 
S.  587,  52  L.  Ed.  353. 

The  rule  that  a  writ  of  error  will  not 
lie  from  a  judgment  for  costs  applies 
only  when  the  award  of  costs  is  mere- 
ly a  matter  of  discretion,  and  not  where 
plaintiff  claims  he  is  entitled  to  costs 
under  a  proper  construction  of  positive 
law.  Scatcherd  v.  Love  (1908)  166 
Fed.  53,  91  C.  C.  A.  639.  But  the  rule 
that  a  decree  or  judgment  for  costs 
alone  is  not  reviewable  applies  only  to 
cases  in  equity,  or  admiralty,  in  which 
the  awarding  of  costs  is  not,  generally 
speaking,  a  matter  of  strict  right,  but 
is  largely  a  matter  of  discretion.  In  an 
action  at  law  in  a  federal  Circuit  Court, 
where,  except  in  the  few  instances,  oth- 
erwise provided  by  statute,  the  prevail- 
ing party  is  entitled  to  costs  as  a  mat- 
ter of  positive  right,  a  judgment  ren- 
dered on  dismissal  denying  such  rig^ht 
may  be  reviewed  by  writ  of  error. 
Western  Coal  &  Mining  Co.  v.  Petty 
(1904)  132  Fed.  603,  65  C.  C.  A.  667. 
And  see  The  City  of  Augusta  (1897) 
80  Fed.  207,  25  C.  C.  A.  430,  holding 
that  while,  perhaps,  there  may  be  no 
appeal  from  ordinary  questions  of  costs 
within  the  common  jurisdiction  of  tax- 
ing masters,  yet  there  may  be  such  an 
appeal  when  the  force  of  a  statute  or 
some  positive  rule  of  law  is  involved, 
though  it  concerns  only  costs. 

An  appeal  from  a  mere  decree  for 
costs  of  the  court  below  must  be  dis- 
missed, as  a  matter  within  that  court's 
discretion.  But,  where  one  item  in- 
cluded in  the  decree  is  for  clerk's  fees 
in  making  and  certifying  the  transcript 
on  a  former  appeal,  the  appellate  court 
may  review  the  same  on  the  merits. 
Blanks  v.  Klein  (1896)  78  Fed.  395,  24 
C.  C.  A.  144. 

Where  the  Circuit  Court  of  Appeals 
entered  a  decree  directing  that  the  costs 
in  the  trial  court  and  on  appeal  should 
be  borne  equally  between  plaintiff  and 
defendants,  and  a  controversy'  subse- 
quently arose  in  carrying  out  the  decree 
concerning  the  expenditures  to  be  di- 
vided, the  Circuit  Court  of  Appeals  had 
Jurisdiction  to  construe  its  decree  on  a 
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subsequent  appeal  from  the  judgment 
readered,  though  only  presenting  a 
question  of  costs.  Kell  v.  Trenchard 
(1906)  146  Fed.  245,  76  C.  O.  A.  611. 

Where,  in  a  suit  for  the  dissolution  of 
a  partnership  and  an  accounting,  appel- 
lant assailed  only  those  parts  of  the  de- 
cree which  directed  the  items  for  pay 
roll  expended  by  the  receiver,  and  the 
receiver's  compensation  to  be  taxed  as 
costs  and  included  in  a  personal  judg- 
ment against  appellant,  the  record  pre- 
sented the  reviewable  inquiry  whether 
such  items  were  taxable  costs  as  be- 
tween the  parties,  and  was  not  objec- 
tionable under  the  rule  that  an  appeal 
involving  a  mere  matter  of  costs  will 
not  lie.  Mcintosh  v.  Ward  (1907)  169 
Fed.  66,  86  C.  C.  A.  256. 

Decree  granting  an  extra  allowance 
of  costs  on  dismissal  held  reviewable 
on  appeal,  where  it  was  claimed  that 
there  was  no  law  authorizing  such  an 
award.  Motion  Picture  Patents  Co.  v. 
Sterner  (1912)  201  Fed.  63,  119  C.  C. 
A.  401,  modifying  decree  S(ame  v.  Yan- 
kee Film  Co.  (D.  C.  1912)  192  Fed. 
134. 

57.  Proceedings  for  review  of  part  of 
Jodgment.— Where  there  are  two  or 
more  counts  in  a  declaration  alleging 
distinctly  different  causes  of  action, 
there  may  be  more  than  one  final  judg- 
ment on  which  writs  of  error  may  be 
taken,  and  the  fact  that  such  distinct 
judgments  are  contained  in  the  same 
entry,  and  that  one  in  favor  of  the 
plaintiff  on  one  count  has  been  satisfied, 
will  not  prevent  his  maintaining  a  writ 
of  error  to  review  another  in  favor  of 
defendant  on  different  counts  to  which 
demurrers  were  sustained.  Worthing- 
ton  ▼.  Beeman  (1899)  91  Fed.  232,  33 
C.  C.  A.  475.  And  see  post,  §  1121, 
and  notes  thereunder. 

IV.  CONCLUSIVENESS  OF  DECI- 
SIONS OF  CIRCUIT  COURTS  OF 
APPEALS  AND  REVIEW  BY  SU- 
PREME COURT 

58.  Jurisdiction  dependent  on  diverse 
citizenship.^— In  any  case  in  which  the 
jurisdiction  of  the  circuit  court  depends 
entirely  on  the  citizenship  of  the  par- 
ties and  in  which  the  jurisdiction  of  the 
oonrt  is  not  in  issue,  an  appeal,  whether 
final  or  interlocutory,  lies  to  the  circuit 
court  of  appeals  only  and  the  judgments 
of  the  circuit  court  of  appeals  are  final 
unless  questions  are  certified  to  the  su- 
preme court  or  the  supreme  court  by 
certiorari  or  otherwise  orders  the  whole 
case  to  be  sent  up  for  review  and  de- 
termination. American  Construction 
Co.  V.  Jacksonville,  T.  &  K.  W.  Ry.  Co. 
(1893)  13  Sup.  Ct.  758,  762,  148  U.  S. 
372,  37  L.  Ed.  486.  Where  the  circuit 
cotirt's  jurisdiction  is  invoked  on  the 
ground  of  diverse  citizenship,  it  will  not 
be  held  to  rest  also  on  the  ground  that 
the  suit  arose  under  the  constitution 
unless  It  really  involvea  a  controversy 


as  to  the  effect  or  construction  of  the 
constitution,  which  appears  from  the 
record  by  statement  in  legal  and  logi- 
cal form,  such  as  good  pleading  re- 
quires; and,  where  the  case  is  not  with- 
in this  rule,  the  decree  of  the  circuit 
court  of  appeals  is  final.  Empire  State- 
Idaho  M.  &  D.  Co.  V.  Hanley  (1005) 
25  Sup.  Ct.  691,  693,  198  U.  S.  292,  49 
L.  Ed.  1056. 

The  jurisdiction  referred  to  is  the  ju- 
risdiction of  the  lower  court  as  orig- 
inally invoked.  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills  (1902)  22  Sup. 
Ct  452,  454,  184  U.  S.  290,  46  L.  Ed. 
546. 

The  finality  of  decisions  of  the  cir- 
cuit court  of  appeals  is  determined  by 
the  sources  of  jurisdiction  of  the  trial 
court;  that  is,  whether  the  jurisdiction 
rests  on  the  character  of  the  parties  or 
the  nature  of  the  case.  MacFadden  v. 
U.  S.  (1909)  29  Sup.  Ct  490,  213  U.  S. 
288,  53  L.  Ed.  801. 

This  section  applies  where  jurisdic- 
tion is  originally  invoked  on  the  ground 
of  diverse  citizenship,  though  another 
ground  is  developed  in  course  of  the 
proceedings.  Colorado  Cent.  Consol. 
Min.  Co.  V.  Turck  (1893)  14  Sup.  Ct 
35,  36,  150  U.  S.  138,  37  L.  Ed.  1030; 
Borgmeyer  v.  Idler  (1895)  16  Sup.  Ct 
34,  159  U.  S.  408,  40  L.  Ed.  199  (dis- 
missing writ  of  error  Idler  v.  Borg- 
meyer [1895]  65  Fed.  910.  13  C.  C.  A. 
198) ;  Ex  parte  Jones  (1897)  17  Sup. 
Ct  222,  164  U.  S.  691,  41  L.  Ed.  601; 
Third  Street  &  Suburban  I^y.  Co.  v. 
Lewis  (1899)  19  Sup.  Ct  451,  173  U. 
S.  457,  43  L.  Ed.  766  (dismissing  ap- 
peal [1897]  79  Fed.  196,  24  C.  C.  A. 
482);  Pope  v.  Louisville,  N.  A.  &  C. 
Ry.  Co.  (1899)  19  Sup.  Ct  500,  501, 
173  U.  S.  573,  43  L.  Ed.  814  (dismissing 
appeal  [1897]  80  Fed.  745,  26  C.  C.  A 
131);  Arbude  v.  Blackburn  (1903)  24 
Sup.  Ct  148,  191  U.  S.  413,  48  L.  Ed. 
239. 

Where  a  suit  on  an  assigned  chose  in 
action  was  dismissed  because  the  only 
ground  of  jurisdiction  was  diverse  citi- 
zenship, and  plaintiff  had  failed  to  show 
that  his  assignor  could  have  maintained 
the  suit,  and  this  decision  was  affirmed 
by  the  circuit  court  of  appeals,  the  de- 
cree of  affirmance  was  final,  and  the  su- 
preme court  had  no  jurisdiction  of  an 
appeal  therefrom.  Benjamin  v.  City  of 
New  Orleans  (1698)  18  Sup.  Ct.  298, 
299,  169  U.  S.  161,  42  L.  Ed.  700,  dis- 
missing appeal  (1896)  74  Fed.  417,  20 
C.  C.  A.  591. 

Judgment  of  the  circuit  court  of  ap- 
peals cannot  be  held  final,  on  the  ground 
that  the  jurisdiction  of  the  circuit  court 
was  dependent  entirely  upon  diverse 
citizenship,  where  the  plaintiff's  dec- 
laration claimed  that  the  controversfy 
turned  on  a  construction  of  the  laws  of 
the  United  States,  and  both  courts  be- 
low dealt  with  the  case  on  that  assump- 
tion. Florida  Cent.  &  P.  R.  Co.  v.  BeU 
(1900)  20  Sup.  Ct  399,  176  TJ.  S.  321. 
Adv.  S.  U.  S.  399,  44  L.  Ed.  486.  revers- 
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ing  judsrment  (1898)  87  Fed.  368,  31  G. 
C.  A.  9. 

A  judgment  of  the  circuit  court  of 
appeals,  in  a  case  in  which  the  juris- 
diction of  the  circuit  court  was  invoic- 
ed solely  on  the  ground  of  diverse  citi- 
zenship, cannot  he  reviewed  in  the  su- 
preme court  of  the  United  States  on 
writ  of  error  because  a  federal  question 
arose  in  the  course  of  the  proceedings 
in  the  circuit  court,  even  though  such 
question  may  not  be  of  such  a  charac- 
ter as  would  permit  the  case  to  be 
brought  directly  from  the  circuit  court 
to  the  arupreme  court.  Ayres  v.  PolS- 
dorfer  (1903)  23  Sup.  Ct.  196.  199,  187 
U.  S.  685,  47  L.  Ed.  314  (dismissing 
writ  of  error  [1900]  105  Fed.  737,  45 
C.  C.  A.  24) ;  Wyman  v.  Wallace  (1906) 
26  Sup.  Ct.  495,  496,  201  U.  S.  230, 
50  L.  Ed.*  738. 

Jurisdiction  of  federal  court  of  a  suit 
by  New  York  telegraph  company 
against  Kentucky  railway  company  to 
expropriate  under  a  state  statute  a 
telegraph  right  of  way  over  the  right 
of  way  of  a  railroad  is  dependent  on 
diverse  citizenship,  and  pending  judg- 
ment of  court  of  appeals  final,  though 
there  is  an  unexplained  averment  by  a 
telegraph  company  that  it  hnd  accepted 
provisions  of  Act  July  24, 18(J6.  Louis- 
ville &  N.  R.  Co.  V.  Wefiftem  Union  Tel. 
Co.  (1915)  35  S.  Ct.  598,  237  U.  S. 
300,  59  L.  Ed.  965,  dismissing  appeal 
(1913)  203  Fed.  1022,  121  C.  O.  A.  664. 

Jurisdiction  below  depends  entirely 
upon  diverse  citizenship  where  that  is 
the  only  ground  of  jurisdiction  disclos- 
ed by  the  complaint,  although  a  federal 
question  may  have  been  raised  at  the 
trial.  Bagley  v.  General  Fire  Extin- 
guisher Co.  (1909)  29  Sup.  Ct.  341, 
342,  212  U.  S.  477,  53  L.  Ed.  605. 

A  judgment  of  a  circuit  court  of  ap- 
peals in  an  action  by  a  national  bank 
against  a  corporation  of  another  state 
is  final  where  no  federal  questions  are 
presented  on  which  the  suit  depends. 
Continental  National  Bank  of  Memphis 
V.  Buford  (1903)  24  Sup.  Ct.  54,  55, 
191  U.  S.  110,  48  L.  Ed.  119,  dis- 
missing writ  of  error  (1002)  114  Fed. 
290,  53  C.  C.  A.  14. 

A  decree  is  not  reviewable  in  the 
Supreme  Court  where,  if  the  allega- 
tions which  set  up  diversity  of  citizen- 
ship were  stricken  from  the  bill,  the 
circuit  court  would  have  had  no  juris- 
diction of  the  suit.  Weir  v.  Rountree 
(1909)  30  Sup.  Ct.  418,  419,  216  U. 
S.  607,  54  L.  Ed.  635. 

A  decree  is  none  the  less  final  on  the 
theory  that  jurisdiction  depended  on  di- 
verse citizenship  alone,  because  other 
grounds  of  jurisdiction  may  be  argu- 
mentatively  inferred.  Shulthis  v.  Mc- 
Dougal  (1012)  32  Sup.  Ct.  704,  225 
U.  S.  561,  56  L.  Ed.  1025. 

Where  the  jurisdiction  of  the  court 
depended  entirely  upon  diverse  citizen- 
ship, it  precluded  any  appeal  from  the 
decree  of  the  Circuit  Court  of  Appealer, 
though  the  bill  contains  a  general  al- 
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legation  that  the  suit  arises  under  the 
federal  Constitution  and  refers  to  con- 
jectured violation  of  contract  and  due 
process  of  law  clauses  of  that  instru- 
ment which  are  without  merit.  City 
and  County  of  Denver  v.  New  York 
Trust  Co,  (1913)  33  S.  Ct  657,  229 
U.  S.  123,  57  L.  Ed.  1101,  reversing 
decree  (1911)  187  Fed.  890,  110  C. 
C.  A.  24. 

A  writ  of  error  will  not  lie  from  the 
federal  Supreme  Court  to  review  a 
judgment  of  a  circuit  court  of  appeals, 
in  a  suit  in  which  the  jurisdiction  of  the 
district  court  was  invoked  wholly  upon 
the  ground  of  diversity  of  citizenship, 
although  in  the  course  of  the  suit 
there  arose  a  question  as  to  the  valid- 
ity, under  the  federal  Constitution,  of 
a  municipal  ordinance  whioh  was  the 
foundation  of  the  successful  party's 
right  and  the  unsuccessful  party  could 
therefore  have  brought  the  case  direct- 
ly to  the  federal  Supreme  Court  from, 
the  district  court  Boise  Artesian  Hot 
&  Cold  Water  Co.  v.  Boise  City  (U913) 
33  Sup.  Ct  1003,  230  U.  S.  98,  57 
L.  Ed.  1409,  dismissing  appeal  Boise 
City  V.  Boise  Artesian  Hot  &  Cold  Wa- 
ter Co.  (1911)  186  Fed.  705,  108  C.  C. 
A.  523.  But  a  judgment  of  the  Circuit 
Court  of  Appeals  is  not  final,  unless 
the  original  jurisdiction  of  the  Circuit 
Court  was  dependent  "entirely"  upon 
diverse  citizenship.  Northern  Pac.  R. 
Co.  T.  Soderberg  (1903)  23  Sup.  Ct 
865,  366,  188  U.  S.  526,  47  L.  Ed.  575, 
affirming  decree  (1900)  104  Fed.  425, 
43  O.  C,  A.  620. 

In  an  action  by  a  citizen  of  one  state 
against  a  federal  corporation  alleged 
to  be  a  citizen  of  another,  a  judgment 
of  the  circuit  court  of  appeals  is  not 
final.  Union  Pac  Ry.  Co.  v.  Harris 
(1895)  15  Sup.  Ct  843,  158  U.  S.  326, 
39  L.  Ed.  1003. 

Where  a  United  States  marshal  was 
joined  as  defendant  in  an  action  in  the 
circuit  court  against  an  attaching  cred- 
itor of  an  insolvent  residing  in  another 
state,  for  the  wrongful  seizure  of  the 
insolvent's  assets,  jurisdiction  is  not 
dependent  on  diversity  of  citizenship 
alone;  and  the  provision  making  a 
judgment  of  the  court  of  appeals  final 
does  not  apply,  and  an  appeal  may  be 
taken  to  the  supreme  court  Sonnen- 
theil  V.  Christian  Moerlein  Brewing 
Co.,  19  Sup.  Ct  233,  172  U.  S.  401,  43 
L.  Ed.  492,  affirming  judgment  (1896) 
75  Fed.  350,  21  C.  C.  A.  390. 

The  jurisdiction  of  a  federal  court 
over  a  controversy  between  citizens  of 
difierent  states,  claiming  under  grants 
from  different  states,  depends  entirely 
upon  the  diversity  of  citizenship,  within 
the  meaning  of  the  rule  that  makes  the 
decrees  of  a  Circuit  Court  of  Appeals 
final  in  cases  in  which  diversity  of  citi- 
zenship is  the  sole  ground  of  original 
jurisdiction,  since  Congress,  in  the  va- 
rious judiciary  acts,  has  only  conferred 
original  jurisdiction  on  the  Circuit 
Courts  over  controversies  of  this  char- 
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aoter  when  the  parties  are  citizens  of 
the  same  state.  Stevenson  ▼.  Fain 
(1904)  25  S.  Ct  6,  ld5  U.  S.  165,  49 
L.  Ed.  142,  dismissing  appeal  (1902) 
116  Fed.  147,  53  O.  O.  A.  467. 

The  jurisdiction  of  a  circuit  court  of 
appeals  is  not  final  because  the  juris- 
diction of  the  district  court,  as  origi- 
nally invoked,  depended  solely  upon  di- 
verse citizenship,  where,  by  an  amend- 
ed and  supplemental  bill,  there  were 
added  to  the  ground  of  original  juris- 
diction constitutional  grounds  which 
existed  before  the  •suit  was  begun,  and 
which  might  have  been  averred  in  the 
original  bill.  Viclcsburg  v.  Henson 
(1913)  34  Sup.  Ct.  95,  231  U.  S.  259, 
68  L.  Ed.  209.  Appeal  lies  to  the  Su- 
preme Court  where  the  trial  court's  ju- 
risdiction attaches  on  other  grounds 
than  diversity  of  citizenship.  Huff  v. 
Bidwell  (1910)  180  Fed.  374,  103  O. 
C.  A.  520. 

Jurisdiction  of  Circuit  Court  over 
suit  by  nonresident  to  compel  munici- 
pality to  perform  paving  contracts  held 
dependent  on  diverse  citizenship,  so  as 
to  make  decree  of  CJircuit  Court  of  Ap- 
peals final,  though  bill  also  asserted 
violation  of  vested  rights  under  the 
federal  Constitution.  McCormick  v. 
Oklahoma  City  (1915)  85  S.  Ct.  455, 
236  U.  S.  657,  59  L.  Ed.  771,  dismissing 
appeal  (1913)  203  Fed.  921,  122  O.  O. 
A.  215. 

A  bill  to  quiet  title  to  land  commenc- 
ing in  grant  from  Spain,  depending  on 
a  treaty  with  Spain  and  laws  of  the 
United  States,  does  not  depend  wholly 
on  citizenship  or  alienage  of  the  par- 
ties, so  as  to  make  decree  of  Circuit 
Court  of  Appeals  final.  Wilson  Cy- 
press Co.  V.  Pozo  (1915)  35  S.  Ct.  446, 
236  U.  S.  635,  59  L.  Ed.  758,  reversing 
decree  (1913)  202  Fed.  742,  121  C.  C. 
A.  578. 

59.  —  Ancillary     or     supplemental 

salt^— This  section  renders  the  decree 
of  the  circuit  court  of  appeals  final 
when  rendered  on  appeal  in  a  suit  of 
which  the  circuit  court  had  jurisdiction 
only  because  it  was  atacillary  or  sup- 
plemental to  a  previous  suit,  jurisdic- 
tion of  which  was  based  on  the  diverse 
citizenship  of  the  parties.  When,  in  a 
suit  in  a  circuit  court,  based  on  ad- 
verse citizenship,  a  receiver  is  appoint- 
ed, who  takes  possession  of  the  prop- 
erty, the  court's  jurisdiction  to  pass  on 
conflicting  claims  to  its  possession  and 
control  is  also  to  be  regarded  as  based 
on  adverse  citizenship,  so  as  to  render 
the  decree  of  the  circuit  court  of  ap- 
peals final  Carey  v.  Houston  &  T.  O. 
R.  Co.  (1896)  16  Sup.  Ct.  537,  541, 
161  U.  S.  115,  40  Im  Ed.  638,  dismissing 
appeal  (C.  C.  1892)  52  Fed.  671. 

Where  a  receiver  appointed  by  a  cir- 
cuit court  in  a  creditors'  suit  files  a 
bin  to  collect  assets,  jurisdiction  there- 
of is  referable  to  the  suit  in  which  he 
was  api>ointed;  and,  if  that  depends  on 
diverse  citizenship  alone,  a  judgment  of 


the  circuit  court  of  appeals  in  the  re- 
ceiver's suit  is  not  reviewable.  Pope  v. 
Louisville,  N.  A.  &  C.  Ry.  Co.  (1899) 
19  Sup.  Ct.  500,  501,  173  U.  S.  573, 
43  L.  Ed.  814,  dismissing  appeal  (1897) 
80  Fed.  745,  26  C.  C.  A.  131. 

Jurisdiction  of  Circuit  Court  of  Ap- 
peals is  not  final  because  original  ju- 
risdiction of  the  District  Court  depend- 
ed only  on  diverse  citizenship,  where 
by  a  supplemental  bill  there  were  added 
constitutional  grounds  which  might 
have  been  in  the  original  bill.  City  of 
Vicksburg  v.  Henson  (1913)  84  a  Ct 
95,  231  U.  S.  259,  58  L.  Ed.  209,  re- 
versing judgment  (1913)  203  Fed.  1023, 
121  C.  C.  A.  664. 

60. Petition     In     Intervention^— 

The  finality  of  a  decision  of  a  Circuit 
Court  of  Appeals  on  the  theory  that 
diverse  citizenship  was  the  sole  ground 
of  jurisdiction  is  not  affected  by  a  pe- 
tition in  intervention.  Sbulthis  v.  Mc- 
Dougal  (1912)  32  Sup.  Ct  704,  706, 
225  U.  S.  561,  56  L.  Ed.  1205. 

Where  jurisdiction  in  a  foreclosure 
suit  in  which  receivers  were  appointed 
depended  entirely  on  diverse  citizen- 
ship, jurisdiction  of  a  petition  of  inter- 
vention asking  for  damages  by  reason 
of  the  negligence  of  the  receivers  and 
their  agents  is  wholly  dependent  on  di- 
verse citizenship.  Rouse  v.  Letcher 
(1895)  15  Sup.  Ct  266,  267.  156  U.  S. 
47,  39  L.  Ed.  341,  dismissing  appeal 
Eddy  V.  Letcher  (1893)  57  Fed.  115, 
6  O.  0.  A.  276. 

And  so,  where,  in  a  suit  between 
citizens  of  different  states,  the  decree 
of  a  circuit  court  of  appeals  is  final 
under  this  section,  a  decree  on  inter- 
vention in  the  same  suit  involving  the 
right  to  property  in  the  actual  posses- 
sion of  the  circuit  court,  is  likewise 
final.  Gregory  v.  Van  Ee  (1896)  16 
Sup.  Ct  431,  432,  160  U.  S.  643,  40 
L.  Ed.  566. 

In  the  case  of  an  intervening  petition 
to  recover  damages  against  railroad  re- 
ceivers for  personal  injuries,  the  juris- 
diction of  the  court  is  referable  to  its 
jurisdiction  in  the  original  suit,  and, 
where  that  depends  on  diverse  citizen- 
ship alone,  a  judgment  by  the  circuit 
court  of  appeals  disposing  of  the  inter- 
vening petition  is  **final,"  and  not  re- 
viewable by  the  supreme  court.  Rouse 
V.  Hornsby  (1896)  16  Sup.  Ct  610, 
611,  161  U.  S.  588,  40  L.  Ed.  817. 

61. Cross-bill  as  afFeoting  Juria- 

dlctlon  dependent  on  diverse  citizenship. 

-The  circuit  court's  jurisdiction  is 
none  the  less  dependent  entirely  upon 
diverse  citizenship,  so  as  to  preclude  an 
appeal  to  the  Supreme  Court  from  a 
decree  of  a  circuit  court  of  appeals,  be- 
cause the  cross-bill  may  be  broader 
than  the  original  bill,  and  may  seek  re- 
lief on  a  federal  ground,  while  the  case 
as  made  by  the  original  bill  disclosed 
diverse  citizenship  as  the  sole  ground 
for  jurisdiction.     Denver  ▼.  New  York 
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Trust  Co.  (1013)  33  Sup.  Ct  657,  229 
U.  S.  123,  57  L.  Ed.  1101. 

62. Removal    to   federal    courts 

for  diverse  citizenship.— Removal  to  a 
federal  court  for  diverse  citizenship  of 
a  suit  by  a  trustee  in  bankruptcy  for 
the  conversion  of  property  is  in  the 
federal  court  as  if  commenced  there  on 
that  ground,  and  a  judgment  of  a  cir- 
cuit eourt  of  appeals  is  final.  Spencer 
V.  Duplan  Sills  Co.  (1903)  24  Sup.  Ct. 
174,  175,  191  U.  S.  526,  48  L.  Ed.  287. 

The  jurisdiction  of  the  federal  Cir- 
cuit Court  depended  entirely  upon  di- 
versity of  citizenship  where  the  cauere 
was  removed  for  prejudice  or  local  in- 
fluence from  a  state  court,  under  the 
removal  act.  Cochran  v.  Montgomery 
County  (1905)  26  S.  Ct.  58,  199  U.  S. 
260,  50  L.  Ed.  182,  reversing  judgment 
(1904)  128  Fed.  1019,  62  C.  O.  A.  680. 

Where,  in  a  case  removed  on  the 
ground  of  diversity  of  citizenship,  the 
defendant  subsequently  raises  a  ques- 
tion of  jurisdiction,  and,  being  defeated 
both  on  that  question  and  on  the  mer- 
its, takes  the  case  for  review  by  writ 
of  error  to  the  Circuit  Court  of  Ap- 
peals, and  is  again  defeated,  the  deci- 
sion of  such  court  is  final,  and  he 
cannot  take  another  writ  of  error  to 
the  Supreme  Court.  Weber  Bros.  v. 
Grand  Lodge  of  Kentucky,  F.  &  A.  M. 
(1909)  171  Fed.  839,  96  C.  C.  A.  410, 
denying  writ  of  error  and  supersedeas 
Weber  v.  Grand  Lodge  of  Kentucky,  F. 
&  A.  M.  (1909)  169  Fed.  522,  95  0. 
C.  A.  20. 

63.  Cases  arising  under  federal  con- 
stitution or  law  In  general.— Where  a 
federal  court  assumes  jurisdiction  of 
an  action  against  a  corporation  created 
by  congress,  on  the  ground  that  the 
controversy  arises  under  a  law  of  the 
United  States,  and  its  judgment  is  re- 
viewed by  the  circuit  court  of  appeals, 
the  latter  judgment  is  reviewable  in 
the  supreme  court  Northern  Pac.  R. 
Co.  V.  Amato  (1892)  12  Sup.  Ct  740, 
742,  144  U.  S.  405,  36  L.  Ed.  50G. 

A  receiver  of  a  national  bank  is  an 
officer  of  the  government,  and  an  ac- 
tion againert  him  in  his  representative 
capacity  is  one  arising  under  the  laws 
of  the  United  States,  and  jurisdiL-tion 
of  a  circuit  court  therein  is  not  de- 
pendent on  diversity  of  citizenship  of 
the  parties;  hence  a  judgment  of  af- 
fix mance  of  a  circuit  court  of  appeals 
in  such  an  action  is  not  final,  but  an 
appeal  or  writ  of  error  lies  therefrom 
to  the  supreme  court.  Auten  v.  United 
States- Nat  Bank  (1899)  19  Sup.  Ct 
628,  G34,  174  U.  S.  125,  43  L.  Ed.  920. 

Error  lies  to  the  circuit  court  of  ap- 
peals to  review  a  final  judgment  of  that 
court  in  a  case  in  which  the  jurisdic- 
tion of  the  circuit  court  was  not  de- 
pendent entirely  upon  the  diversity  of 
citizenship  shown  by  the  petition,  but 
was  also  rightfully  invoked  on  federal 
grounds,  but  which  could  not  have  been 
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brought  to  the  supreme  court  of  the 
United  States  directly  from  the  circuit 
court.  Howard  ▼.  U.  S.  (1902)  22  S. 
Ct  543,  184  U.  S.  676,  46  L.  Ed.  754, 
affirming  judgment  (1900)  102  Fed.  77, 
42  C.  C.  A.  169. 

A  judgment  of  the  circuit  court  of 
appeals  which  is  made  final  by  this  sec- 
tion is  not  reviewable  by  the  supreme 
court  of  the  United  States  on  writ  of 
error,  although  the  suit  involves  consti- 
tutional rights,  and  therefore  might 
have  been  brought  directly  from  the 
circuit  court  to  the  supreme  court 
Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.  (1903)  23  S.  Ct  211,  187  U.  S. 
427,  47  L.  Ed.  244,  102  O.  G.  623. 
dismissing  writ  of  error  (1901)  108 
Fed.  873,  48  C.  C.  A.  118. 

A  bill  to  enjoin  a  state  official  from 
charging  that  coffee  coated  with  a  glaze 
of  sugar  and  eggs  comes  within  the 
prohibition  of  a  state  pure  food  law  and 
to  restrain  him  from  instituting  pro- 
ceedings to  prevent  its  sale  does  not 
present  a  case  arising  under  the  fed- 
eral Constitution  so  as  to  deprive  the 
decree  of  the  Circuit  Court  of  Appeals 
of  finality.  Arbuckle  v.  Blackbarn 
(1903)  24  Sup.  Ct  148,  150,  191  U.  S. 
405,  48  L.  Ed.  239,  dismissing  appeal 

(1902)  113  Fed.  616,  51  C.  C.  A.  122, 
65  L.  R.  A.  864. 

A  case  does  not  arise  under  the  laws 
of  the  United  States  unless  it  appears 
by  plaintiff's  pleading  that  the  suit 
really  and  substantially  involves  a  dis- 
pute or  controversy  as  to  the  effect  or 
construction  of  the  Constitution,  or 
validitj'  or  construction  of  the  laws  or 
treaties  of  the  United  States,  upon  the 
determination  of  which  the  result  de- 
pends.     Spencer    v.    Duplan    Silk    Ck>. 

(1903)  24  Sup.  Ct.  174,  175,  191  U.  S. 
526,  48  L.  Ed.  287,  dismissing  writ 'of 
error  Duplan  Silk  Co.  v.  Spencer 
(1902)  115  Fed.  689,  53  C.  C.  A.  321. 

A  suit  against  a  railway  company  en- 
gaged in  carrying  the  United  States 
mails  under  the  federal  laws  and  pos- 
tal regulations,  to  recover  the  value  of 
a  registered  package  alleged  to  have 
been  lost  through  its  negligence,  does 
not  arise  under  the  federal  Constitu- 
tion and  laws,  where  plaintiff  relied  on 
principles  of  general  law,  and  nowhere 
asserted  a  right  which  might  be  defeat- 
ed or  sustained  by  one  or  another  con- 
struction of  the  Constitution  or  of  any 
law  of  the  United  States.  Bankers* 
Mutual  Casualty  Co.  v.  Minneapolis  & 
C.  R.  Co.  (1904)  24  Sup.  Ct  325,  328, 
192  U.  S.  371,  48  L.  Ed.  484,  dismissing 
writ  of  error  (1902)  117  Fed.  434,  54 
C.  C.  A.  608,  65  L.  it  A.  397. 

The  mere  assertion  of  title  under  a 
patent  from  the  United  States  presents 
no  question  which  of  itself  deprives 
the  judgment  of  the  circuit  court  of 
appeals,  in  a  petitory  action  for  real 
property,  of  finality.  Benin  v.  Gulf 
Grlf  Co.  (1905)  25  Sup.  Ct  608,  609, 
198  U.  S.  115,  49  L.  Ed.  970,  dismissing 
writ  of  error  Gonsoulin's  Heirs  t.  Qulf 
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Co.  (1902)  116  Ted.  251,  53  C.  O. 
A.  31. 

AppellanUr  cannot  invoke  the  suppos- 
ed presence  of  a  constitutional  queBtion 
in  a  cause  as  the  ground  for  sustaining 
an  appeal  from  the  United  States  Cir- 
cuit Court  of  Appeals,  where,  if  any 
such  question  was  disposed  of  by  the 
decree,  it  was  decided  in  their  favor. 
Empire  State-Idaho  Mining  &  Develop- 
ing Co.  v.  Hanley  (1005)  25  S.  Ct  691, 
198  U.  S.  292.  49  L.  Ed.  1056,  dismiss- 
ing appeal  Sweeney  v.  Hanley  (1903) 
126  Fed.  97,  61  G.  C.  A.  153. 

An  allegation  by  a  party  claiming  an 
interest  in  a  mining  claim  by  virtue  of 
a  purchase  from  an  administrator  un- 
der a  decree  of  the  probate  court,  that 
a  subsequent  decree  of  that  court  an- 
nulling the  prior  decree  was  invalid  for 
want  of  jurisdiction  to  render  it  at  a 
subsequent  term,  for  want  of  notice 
and  for  lack  of  evidence,  does  not 
amount  to  an  assertion  that  he  was  de- 
prived of  his  interest  by  the  court  with- 
out due  process  of  law,  which  would 
support  the  jurisdiction  of  a  federal 
Circuit  Court  irrespective  of  diversity 
of  citizenship,  and  therefore  permit  an 
appeal  to  the  Supreme  Court  from  a 
decree  of  the  Circuit  Court  of  Appeals 
in  the  cause.    Id. 

When  a  constitutional  right  is  claim- 
ed in  the  complaint,  the  jurisdiction 
does  not  depend  entirely  on  diversity  of 
citizenship.  Bagley  v.  General  Fire 
Extinguisher  Co.  (1909)  29  Sup.  Ct 
341.  342,  212  U.  S.  477,  53  L.  Ed.  605. 

A  question  as  to  the  full  faith  and 
credit  to  be  given  judgments  of  anoth- 
er state  is  not  disclosed  so  as  to  per- 
mit a  review  in  the  federal  Supreme 
Court  of  a  judgment  of  the  (Circuit 
Court  of  Appeals,  by  a  complaint  in 
which  such  judgments  seem  to  be  re- 
ferred to  primarily,  if  not  solely,  as 
fixing  the  amount  of  the  plaintiff's 
claim.  Bagley  v.  General  Fire  Extin- 
guisher Co.  (1909)  29  Sup.  Ct.  341,  212 
U.  S.  477.  53  L.  Ed.  (M>5. 

A  complaint  invoking  full  faith  and 
credit  for  judgments  of  another  state 
does  not  present  a  case  arising  under 
the  federid  Constitution  so  as  to  per- 
mit a  review  in  the  federal  Supreme 
Court  under  this  section  of  the  judg- 
ment of  a  Circuit  Court  of  Appeals, 
where  the  defendant  was  not  a  party 
to  the  judgments,  and,  if  bound  by 
them,  is  so  bound  not  by  their  own 
operation,  but  by  an  estoppel.  Bagley 
V.  General  Fire  Extinguisher  Co. 
(1909)  29  Sup.  Ct  341,  343,  212  U.  S. 
477,  53  L.  Ed.  605. 

Jurisdiction  of  federal  Circuit  Court 
of  a  suit  by  an  Indiana  corporation  to 
enjoin  a  common  carrier  incorporated 
in  Kentucky  from  refusing  to  accept 
interstate  shipments  of  intoxicating  liq- 
uors held  not  dependent  upon  diverse 
dtLzenship  alone  so  as  to  make  the 
judgment  of  the  Circuit  Court  of  Ap* 
peals  final.  Louisville  &  N.  R.  Co.  v. 
F.  W.   Cook  Brewing  Co.    (1912)    32 


S.  Ct  189,  191.  223  U.  S.  70,  56  L. 
Ed.  355,  affirming  judgment  (1909)  172 
Fed.  117,  96  C.  C.  A.  322. 

Jurisdiction  of  a  federal  court  of  a 
suit  by  a  receiver  of  a  railroad,  ap- 
pointed in  another  suit  in  that  court, 
to  enjoin  the  enforcement  of  an  order 
of  a  state  railroad  commission  inter- 
fering with  interstate  commerce  and 
depriving  owners  of  their  property 
without  due  process  of  law,  and  deny- 
ing the  equal  protection  of  the  laws, 
was  not  dependent  entirely  on  diverse 
citizenship.  Railroad  Commission  of 
Ohio  V.  Worthington  (1012)  32  Sup. 
Ct  653,  654,  225  U.  S.  101,  56  L.  Ed. 
1004,  affirming  decree  (1911)  187  Fed. 
965,  110  C.  C.  A.  85. 

A  suit  to  determine  conflicting  claims 
to  land  allotted  to  Creek  Indians  does 
not  arise  under  federal  statutes,  so  as 
to  permit  appeal  to  the  federal  Su- 
preme Court  from  the  decree  of  the 
Circuit  Court  of  Appeals,  where  the 
bill  makes  no  mention  of  the  statutes 
constituting  source  of  complainant's 
title  or  of  any  controversy  respecting 
their  validity  or  effect  Shulthis  v. 
McDougal  (1912)  32  Sup.  Ct  704. 
706,  225  U.  S.  561,  56  L.  Ed.  1025. 

Vague  references  to  the  federal  Con- 
stitution in  a  bill  seeking  redress  for 
injury  from  the  operation  of  a  rail- 
way on  a  highway  held  insufficient  to 
show  that  the  jurisdiction  of  the  feder- 
al Circuit  Court  of  Appeals  was  invok- 
ed on  ground  other  than  diversity  of 
citizenship  so  as  to  permit  an  appeal 
to  the  federal  Supreme  Court  Roman 
Catholic  Church  of  St.  Anthony  of 
Padua  V.  Pennsylvania  R.  Co.  (1915) 
35  S.  Ct  729,  237  U.  S.  575,  59  L.  Ed. 
1119,  dismissing  appeal  (1913)  207  Fed. 
897,  125  C.  C.  A.  6l!9. 

Judgment  of  federal  Circuit  Court 
of  Appeals  in  action  against  federal 
corporation  may  be  brought  up  for  re- 
view in  the  federal  Supreme  Court. 
Texas  &  P.  R.  Co.  v.  Hill  (1915)  35 
S.  Ct  575,  237  U.  S.  208,  59  L.  Ed. 
918;  Same  v.  Marcus  (1915)  35  S. 
Ct  578,  237  U.  S.  215,  59  L.  Ed.  924, 

A  judgment  of  the'  Circuit  Court  of 
Appeals,  affirming  one  of  the  Circuit 
Court  in  a  habeas  corpus  proceeding 
on  appeal  taken  by  the  petitioner,  is 
not  appealable  to  the  Supreme  Court, 
even  though  an  appeal  might  have  been 
taken  to  that  court  direct  from  the  Cir- 
cuit Court.  Mackenzie  v.  Pease  (1906) 
146  Fed.  743,  77  C.  C.  A.  2;)3. 

In  a  suit  to  enforce  judgment  liens 
against  land,  claimants  made  a  city  a 
party,  claiming  that  the  laud  was  be- 
ing taken  under  paving  taxes  without 
due  process  of  law,  in  violation  of  the 
Constitution.  Defendants  denied  that 
the  taxes  affected  complainants*  rights. 
On  a  showing  of  the  amount  of  taxes 
due,  complainants'  tender  of  that 
amount  was  received,  but  afterwards 
returned.  On  decree  for  complainants, 
defendants  appealed  to  the  Circuit 
Court   of   Appeals,    where    the    decree 
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was  affirmed  on  being  amended  to  al- 
low the  paving  taxes  by  allowing  the 
city  the  taxes  tendered.  Defendants 
having  failed  to  prosecute  their  appeal 
from  this  judgment,  it  was  dismissed 
by  the  Supreme  Court.  Held,  that  the 
constitutional  question  was  abandoned 
making  final  the  Circuit  Court  of  Ap- 
peals' judgment  on  a  second  appeaL 
Huff  ▼.  Bidwell  (1910)  180  Fed.  374, 
103  C.  C.  A.  520. 

64. Bankruptcy  cases d— A  peti- 
tion, in  an  action  by  trustee  in  bank- 
ruptcy on  a  bond  given  to  retain  prop- 
erty within  the  jurisdiction,  does  not 
disclose  as  a  ground  of  federal  jurisdic- 
tion that  the  case  arose  under  the  laws 
of  the  United  States  so  as  to  permit  a 
writ  of  error  to  review  the  judgment  of 
the  Circuit  Court  of  Appeals  where  the 
trustee  relies  solely  on  the  ownership 
of  the  property  by  the  bankruptcy. 
Lovell    v«     Isidore    Newman    &     Son 

(1913)  33  S.   Ct  375,  227  U.  S.  412, 

57  L.  Ed.  577. 

xV  controversy  in  bankruptcy,  ap- 
pealable under  this  section  to  the  Cir- 
cuit Court  of  Appeals,  and  thence  to 
the  federal  Supreme  Court,  was  not 
initiated  by  an  attempted  intervention 
in  a  summary  proceeding  in  a  court  of 
ancillary  jurisdiction  to  restore  certain 
property  of  bankrupts  in  the  custody 
of  those  having  no  right  to  it,  to  the 
bankruptcy  court  where  the  interveners 
claim  under  assignments  made  after  the 
filing  of  the  petition  in  bankruptcy. 
Lazarus,  ^iichel  &  Lazarus  v.  Prentice 

(1914)  34  S.  Ct.  851,  234  U.  S.  263, 

58  L.  Ed.  1305,  dismissing  appeal 
Musica  V.  Prentice  (1914)  211  Fed. 
326,  127  C.  C.  A.  575. 

A  suit  arises  under  the  laws  of  the 
United  States  so  as  to  permit  an  ap- 
peal to  the  Supreme  Court  from  the 
Circuit  Court  of  Appeals  when  brought 
by  persons  not  parties  to  a  bankruptcy 
proceeding  in  opposition  to  the  adjudi- 
cation and  appointment  of  trustees 
therein,  and  to  have  the  trustees  re- 
strained from  prosecuting  an  equity 
suit  against  them  in  a  state  court 
Hull  ▼.  Burr  (1914)  34  S.  Ct.  892,  234 
U.  S.  712,  58  L.  Ed.  1557,  affirming  de- 
cree (1913)  206  Fed.  1,  124  O.  O.  A. 
135. 

Contest  in  bankruptcy  court  over  dis- 
tribution of  a  fund  from  sale  imder  or- 
der of  state  court  of  property  conveyed 
by  bankrupt  in  fraud  of  creditors  is  a 
controversy  arising  under  bankruptcy 
proceedings,  the  decree  in  which  is  ap- 
pealable to  the  Circuit  Court  of  Ap- 
peals, and  to  the  Supreme  Court. 
Globe  Bank  &  Trust  Co.  of  Paducah, 
Ky.,  v.  Martin  (1915)  35  S.  Ct  377, 
236  U.  S.  288,  59  L.  Ed.  583,  denying 
certiorari  In  re  Martin  (1912)  193  Fed. 
841,  113  C.  C.  A.  627. 

See  §  1120a,  post 

65. Employers'    liability   act.— A 

writ  of  error  Ues  from  the  federal  Su- 
preme Court  to  review  a  judgment  of  a 
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circuit  court  of  appeals  which  affirmed 
a  judgment  of  the  circuit  court,  found- 
ed on  the  employers*  liability  act,  where 
the  matter  in  controversy  exceeds 
|1,000.  Missouri,  K  &  T.  Ry.  Co.  v. 
Wulf  (1913)  33  Sup.  Ct  135,  226  U. 
S.  570,  57  L.  Ed.  355,  Ann.  Cas.  1914B, 
134. 

A  judgment  of  a  federal  Circuit  Court 
of  Appeals  in  an  action  under  the  Em- 
ployers' Liability  Act  will  be  affirmed 
where  all  the  questions  presented  are 
of  general  law,  not  involving  the  inter- 
pretation of  a  statute.  Southern  Ry. 
Co.  V.  Gadd  (1914)  34  S.  Ct  696.  233 
U.  S.  572,  58  L.  Ed.  1099,  affirming 
judgment  (1913)  207  Fed.  277,  125  O. 
C.  A.  21. 

A  question  of  interpretation  of  Em- 
ployers' Liability  Act  is  not  presented 
for  review  on  writ  of  error  to  a  Circuit 
Court  of  Appeals  by  refusal  of  request 
of  defendant  to  take  the  case  from  the 
jury,  where  such  request  was  abso- 
lutely without  merit    Id. 

Allegations  in  action  of  employ^  of 
a  railway  company  to  recover  for  in- 
juries while  mining  coal,  that  the  coal 
was  intended  for  use  by  the  railroad 
for  interstate  commerce,  do  not  bring 
the  case  within  the  federal  Employers' 
Liability  Act  so  as  to  deprive  the  judg- 
ment of  the  Court  of  Appeals  of  finality 
when  jurisdiction  is  based  on  diverse 
citizenship  alone.  Delaware,  L.  &  W. 
R.  Co.  ▼.  Yurkonis  (1915)  35  S.  Ct 
902,  238  U.  S.  439.  59  L.  Ed.  1397, 
dismissing  appeal  (1915)  220  Fed.  429, 
137  C.  C.  A.  23. 

66.  "Aliens"  within  statute.— The 
word  "aliens"  in  this  section  embraces 
subjects  or  citizens  of  foreign  coun- 
tries, and  not  merely  persons  resident 
in  this  country,  who  owe  allegiance  to 
another.  Hennessy  v.  Richardson  Drug 
Co.  (1903)  23  Sup.  Ct  532,  533,  189 
U.  S.  25,  47  L.  Ed.  697. 

67.  Controversy  between  foreign 
state  and  citizen.— An  appeal  lies  to  the 
Supreme  Court  from  a  decree  of  a  Cir- 
cuit Court  of  Appeals  in  a  controversy 
between  a  foreign  state  and  citizens  of 
one  of  the  United  States.  Republic  of 
Columbia  v.  Cauca  Co.  (1903)  23  Sup. 
Ct  704,  705,  190  U.  S.  524,  47  U  Ed. 
1159,  reversing  decree  (1902)  113  Fed. 
1020,.  51  C.  C.  A.  604. 

68.  Cases  arising  under  patent  laws. 

—An  action  for  royalties,  if  the  validi- 
ty and  infringement  of  the  patent  are 
controverted,  is  a  case  "touching  patent 
rights."  Marsh  v.  Nichols,  Shepard  & 
Co.  (1891)  11  Sup.  Ct  798,  802,  140 
U.  S.  344,  35  L.  Ed.  413;  Pratt  v.' 
Paris  Gaslight  &  Coke  Co.  (1897)  18 
Sup.  Ct  62,  64.  168  U.  S.  255,  42  I/. 
Ed.  458. 

A  decision  of  a  circuit  court  of  ap- 
peals in  a  suit  by  the  United  States 
to  cancel  a  patent  for  an  invention  is 
not  final.  U.  S.  v.  American  Bell  Tele- 
phone Co.  (1895)  16  Sup.  Ct  69,  70, 
159  U.  S.  548,  40  L.  Ed.  255. 
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The  provision  that  dedsions  of  the 
circuit  court  of  appeals  in  cases  arising 
under  the  patent  laws  refers  only  to 
suits  at  law  and  in  equity  for  infringe- 
ment and  to  suits  in  equity  for  inter- 
ference and  to  obtain  patents,  and  does 
not  apply  to  suits  by  the  United  States 
to  cancel  patents.    Id. 

69.  Cases  arising  under  trade- mark 
lawsw— A  final  decree  of  a  Circuit  Cotrt 
of  Appeals  in  a  suit  to  enjoin  the  in- 
fringement of  a  trade-mark  registered 
under  Act  Feb.  20,  1905,  post,  $  9485 
et  seq.,  cannot  be  reviewed  by  the  fed- 
eral Supreme  Court  by  appeal.  Hutch- 
inson, Pierce  &  Co.  v.  Loewy  (1910) 
30  Sup.  Ct  613,  217  U.  S.  457,  54  L. 
Ed.  838.  An  appeal  to  the  federal  Su- 
preme Court  to  review  a  decision  of  a 
circuit  court  of  appeals  in  a  case  arising 
under  the  Trade-Marls  Act  Feb.  20, 
1905,  post,  f  9485  et  seq.,  cannot  be 
maintained  under  Judicial  Code,  |  241, 
post,  I  1218,  as  one  not  made  final  by 
that  Code,  though  trade-mark  cases  are 
not  included  in  the  enumeration  of  the 
decisions  which  shall  be  final,  except 
as  reviewable  under  sections  239,  240, 
sections  1216,  1217,  post,  on  certified 
questions  or  by  certiorari  Street  & 
Smith  V.  Atlas  Mfg.  Co.  (1913)  34  Sup. 
Ct  73,  231  U.  S.  348,  58  L.  Ed.  262. 
But  see  Warner  v.  Searle  &  Hereth 
Co.  (1903)  24  Sup.  Ct  79,  82,  191  U. 
S.  195,  48  L.  Ed.  145,  affirming  decree 
Searle  &  Hereth  Co.  v.  Warner  (1902) 
112  Fed.  674,  50  C  C.  A.  321,  holding 
that  averments  in  a  bill  which  charge 
the  infringement  of  a  trade-mark  regis- 
tered under  Act  March  3,  1881,  c.  138, 
sufficiently  invoked  the  jurisdiction  of 
a  federal  Circuit  Court  on  the  ground 
that  the  case  arose  under  a  law  of  the 
United  States  to  deprive  the  judgment 
of  the  Circuit  Court  of  Appeals  in  the 
suit  of  finality. 

70.  Cases  arising  under  oopyright 
lawSd— As  an  appeal  will  lie  from  the 
circuit  court  to  the  supreme  court  only 
in  the  cases  prescribed,  it  will  not  lie 
in  a  copyright  case,  which  may  be  ap- 
pealed from  the  circuit  court  of  ap- 
peals, merely  because  the  circuit  court, 
by  the  form  of  its  entry,  made  the  de- 
cree of  the  circuit  court  of  appeals, 
affirming  a  previous  decree  of  the  circuit 
court  its  own  decree.  Webster  v.  Daly 
(1896)  16  S.  Ct  961,  163  U.  S.  155, 
41  L.  Ed.  Ill,  dismissing  appeal  Daly 
y.  Webster  (1892)  56  Fed.  483,  4  C.  C. 
A,  10. 

The  court  has  no  jurisdiction  to  re- 
view on  writ  of  error  a  judgment  of 
the  circuit  court  of  appeals  affirming 
a  judgment  in  an  action  at  law,  for  the 
wrongful  publication  of  an  unpublished 
manuscript,  where  the  plaintiff  claimed 
no  right  under  the  copyright  laws,  but 
relied  wholly  upon  the  right  given  by 
the  common  law,  and  the  jurisdiction 
depended,  wholly  upon  the  parties  be- 
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Ing  citizens  of  different  states.  Press 
Pub.  Co.  V.  Monroe  (1896)  17  Sup.  Ct 
40,  42,  164  U.  S.  105,  41  L.  Ed.  367, 
dismissing  writ  of  error  (1896)  73  Fed. 
196,  19  C.  C.  A.  429. 

Decree  affirming  dismissal  in  District 
Court  of  suit  to  restrain  use  of  name 
"Webster**  as  applied  to  dictionaries, 
held  not  appealable  to  federal  Supreme 
Court  when  suit  was  not  based  on  di- 
verse citizenship  but  on  allegations  of 
unfair  competition,  and  containing  no 
cause  of  action  under  federal  Constitu- 
tion or  laws  and  on  trade-marks  hav- 
ing the  word  "Webster"  registered  un- 
der Act  March  3,  1881,  after  expira- 
tion of  copyright,  and  under  Act  Feb. 
20,  1905,  making  jurisdiction  of  Cir- 
cuit Courts  of  Appeal  final.  6.  &.  C. 
Merriam  Co.  v.  Syndicate  Pub.  Co. 
(1915)  35  S.  Ct  708,  237  U.  S.  618, 
59  L.  Ed.  1148,  dismissing  appeal 
(1913)  207  Fed.  515,  125  C.  C.  A. 
177. 

71.  Cases  arising  under  revenue  law. 

—The  judgments  or  decrees  of  the  cir- 
cuit court  of  appeals  are  final  in  all 
cases  arising  under  the  revenue  law, 
and  can  only  be  carried  to  the  supreme 
court  by  certificate  or  certiorari. 
American  Sugar  Refining  Co.  v.  U.  S. 
(1908)  29  Sup.  Ct  89,  211  U.  S.  155, 
53  L.  Ed.  129. 

A  decision  in  a  suit  to  review  a  de- 
cision of  the  board  of  general  apprais- 
ers in  the  matter  of  classification  of 
imported  articles  is  final.  Anglo -CaH- 
fomia  Bank  v.  U.  S.  (1809)  20  Sup. 
Ct  19,  175  U.  S.  37,  44  L.  Ed.  64. 

A  suit  for  a  tax  exacted  under  the 
war  revenue  act  of  1898  .and  paid  un- 
der protest  is  not  one  arising  under  the 
revenue  laws,  and  a  judgment  of  a  cir- 
cuit court  of  appeals  is  not  final. 
Spreckles  Sugar  Refining  Co.  v.  Mc- 
Clain  (1904)  24  Sup.  Ct  376,  192  U. 
S.  397,  48  L.  Ed.  496,  reversing  judg- 
ment (1902)  113  Fed.  244,  51  C.  C.  A. 
201.  See  Altman  &  Co.  v.  U.  S.  (1912) 
32  Sup.  Ct  593,  224  U.  S.  583,  56  L. 
Ed.  894,  holding  that  a  reciprocal 
agreement  between  the  United  States 
and  a  foreign  country  proclaimed  by  the 
President  under  the  Tariff  Act  of  1897 
is  a  treaty;  Warner  v.  Fowler  (C.  C. 
1859)  Fed.  Cas.  No.  17,182,  holding 
that  postal  laws  are  revenue  laws; 
U.  S.  V.  Hill  (1887)  8  Sup.  Ct  308,  310, 
123  U.  S.  681,  31  L.  Ed.  275,  holding 
that  R.  S.  §  844,  post,  §  1414,  requir- 
ing the  clerks  of  the  circuit  courts  to 
pay  into  the  treasury  any  surplus  of 
fees  and  emoluments  which  their  re- 
turns to  the  attorney  general  show  to 
exist  over  and  above  their  compensa- 
tion and  allowances,  is  not  a  "revenue 
law,"  within  R.  S.  §  699,  subd.  2. 

72.  Cases  arising  under  criminal 
laws.— A  scire  facias  on  a  recognizance 
taken  under  R.  S.  S  1014,  post,  §  1674, 
is   a  case   arising  under   the   criminal 
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laws.  Hunt  v.  17.  S.  (1897)  17  Sup. 
Ct  609,  610,  166  U.  S.  424,  41  L.  Ed. 
1063. 

A  judgment  of  a  circuit  court  of  ap- 
peals in  a  case  in  which  the  district 
court  had  jurisdiction  because  arising 
under  the  criminal  law  is  final,  though 
constitutional  questions  may  have  been 
invoked.  MacFadden  v.  U.  S.  (1909) 
29  Sup.  Ct.  490,  491,  213  U.  S.  288,  53 
L.  Ed.  801.  See  Folsom  v.  U.  S. 
(1895)  160  U.  S.  121,  16  Sup.  Ct.  222, 
40  L.  Ed.  363,  holding  that  under  Act 
March  3,  1891,  c.  517,  decisions  of  the 
circuit  courts  of  appeals  are  not  final  in 
cases  of  infamous  cHmes.  And  see  U. 
S.  V.  Rider  (1896)  16  S.  Ct.  983,  163 
U.  S.  132,  41  li.  Ed.  101.  See,  also, 
O'Neal  V.  U.  S.  (1903)  23  Sup.  Ct 
776,  100  U.  S.  36,  47  L.  Ed.  945,  hold- 
ing that  a  judgment  imposing  imprison- 
ment for  contempt  is  a  judgment  in  a 
criminal  case  and  final. 

73.  Admiralty  caseSd— Proceedings  un- 
der the  act  of  congress  to  limit  the  lia- 
bility of  shipowners,  and  the  rules  of 
the  supreme  court  in  that  regard,  are 
admiralty  cases.  Oregon  R.  &.  Nav. 
Co.  V.  Balfour  (1900)  21  Sup.  Ct  28, 
179  U.  S.  55,  45  L.  Ed.  82,  dismissing 
appeal  (1898)  90  Fed.  295,  33  C.  C.  A. 
57.  See  The  Columbian  (C.  C.  A. 
1900)  100  Fed.  991,  holding  that  the 
circuit  court  of  appeals  is  not  bound 
by  a  finding  of  fact  made  by  the  court 
below  in  an  admiralty  case,  but  it  is  its 
duty,  under  the  statute  giving  the  right 
of  appeal,  to  determine  such  question 
in  accordance  with  the  convictions 
formed  from  the  record  by  the  judges 
sitting  on  the  appeal.  And  see  The 
Rio  Grande  (1874)  90  U.  S.  (23  WaU.) 
458,  23  L.  Ed.  158,  holding  that,  in  a 
proceeding  in  rem,  a  valid  seizure  and 
actual  control  of  the  res  by  the  mar- 
shal gives  jurisdiction,  and  an  improp- 
er removal  of  it  from  his  custody,  as 
by  an  order  of  court  improvidently 
made,  does  not  destroy  the  jurisdic- 
tion. Hence  where,  on  a  libel  in  rem 
in  the  admiralty  for  repairs,  a  vessel 
had  been  seized,  and  on  hearing  the. li- 
bel was  dismissed,  but  on  the  same  day 
an  appeal  to  the  circuit  court  was  mov- 
ed and  allowed,  a  motion  made  on  the 
next  day  by  the  claimants,  and  improv- 
idently granted,  to  restore  the  vessel 
to  them,  does  not  divest  the  circuit 
court  of  its  jurisdiction  to  hear  the 
appeal,  if  within  due  time  the  appeal 
is  perfected  by  giving  bonds  in  the  way 
prescribed  by  statute.  And  see,  also, 
McLellan  v.  U.  S.  (C.  C.  1812)  Fed. 
Cas.  No.  8,895,  holding  that  the  circuit 
court  had  no  cognizance  of  causes  of 
admiralty  and  maritime  jurisdiction  in 
the  district  court  save  by  appeal. 

74.  Determination  of  Jurisdictional 
grounds^ — ^Whether  the  jurisdiction  of  a 
federal  court  depended  on  diverse  citi- 
zenship alone,  or  was  rested  on  other 
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grounds  as  well,  must  be  determined 
from  complainant's  statement.  Shul- 
this  V.  McDougal  (1912)  32  Sup.  Ct 
704,  706,  225  U.  S.  561,  56  L.  Ed. 
1025.  The  jurisdiction  of  the  court  of 
first  instance  depended  entirely  upon 
diverse  citizenship  alleged  in  the  bill, 
so  as  to  preclude  any  appeal  to  the  fed- 
eral Supreme  Court  from  the  decree  of 
the  circuit  court  of  appeals,  although 
the  bill  contains  a  general  allegation 
that  the  suit  arises  under  the  federal 
Constitution,  and  other  averments  re- 
ferring to  supposed  and  conjectured  vi- 
olations of  the  contract  and  due-pro- 
cess-of-law  clauses  of  that  instrument 
which  are  either  without  color  of  merit 
or  are  not  a  necessary  part  of  the 
statement  of  the  cause  of  action,  but 
are  in  anticipation  of  defenses  which  it 
is  thought  the  defendants  may  possibly 
interpose.  Denver  v.  New  York  Trust 
Co.  (1913)  33  Sup.  Ct  657,  229  U.  S. 
123,  57  L.  Ed.  1101. 

Jurisdiction  of  the  federal  Circuit 
Court  of  a  suit  by  an  electric  light 
company  to  enjoin  the  threatened  dis- 
connection of  its  wires  under  a  resolu- 
tion of  the  city  must  be  deemed  to 
have  been  invoked  on  the  ground  of  di- 
verse citizenship,  so  as  to  make  deci- 
sion of  the  Circuit  Court  of  Appeals 
final,  where  it  did  not  appear  that  com- 
plainant was  asserting  a  right  or  im- 
munity under  the  federal  Constitution, 
but  was  planting  its  right  to  relief  on 
the  doctrine  of  estoppel.  Omaha  Elec- 
tric Light  &  Power  Co.  v.  City  of 
Omaha  (1913)  33  S.  Ct  974,  230  U.  S. 
123,  57  L.  Ed.  1419,  dismissing  appeal 
(1910)  179  Fed.  455,  102  C.  C.  A.  601. 

75.  Final  or  Interlocutory  Judgments 
or  decrees  of  circuit  courts  of  appeals. 

—A  decision  of  the  circuit  court  of  ap- 
peals dismissing  a  case  for  want  of  ju- 
risdiction is  final  and  reviewable  on 
certiorarL  Kingman  &  Co.  v.  Western 
Mfg.  Co.  (1898)  18  Sup.  Ct  786,  787^ 
170  U.  S.  675,  42  L.  Ed.  1192.  But  a 
judgment  which  reverses  the  judgment 
of  a  district  court  in  condemnation 
proceedings  vacates  the  commissioners' 
award  to  the  owners  of  the  property 
taken,  and  requires  that  compensation 
be  ascertained  anew  through  a  trial  by 
jury,  is  interlocutory,  and  cannot  be 
the  subject  of  a  writ  of  error  from  the 
federal  Supreme  Court  U.  S.  v.  Beat- 
ty  (1914)  34  Sup.  Ct  392,  232  U.  S. 
403,  58  L.  Ed.  686.  And  a  decree 
which  affirms  an  order  of  a  court  of 
bankruptcy,  granting  a  temporary  in- 
junction against  the  prosecution  in  a 
state  court  of  a  suit  affecting  the  bank- 
rupt estate,  is  interlocutory.  Mitchell 
Store  Bklg.  Co.  v.  Carroll  (1914)  34 
Sup.  Ct.  410,  232  U.  S.  379,  58  L..  Ed. 
650.  And  see  post,  {§  1217,  1218,  and 
notes  thereunder. 

76.  Review  by  Supreme  Court. — ^No 
right  of  appeal  from  a  decree  of  a  dr- 
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cuit  conrt  of  appeals  which  la  made 
final  by  this  section  is  given  by.  section 
1217,  post.  Huguley  Mfg.  Co.  v.  Gale- 
ton  Cotton  Mills  (1902)  22  Sup.  Ct 
452,  184  U.  S.  290,  46  L.  Ed.  546.  A 
judgment  which  is  made  final  by  this 
section  is  not  reviewable  by  the  su- 
preme court  on  writ  of  error,  though 
the  suit  involves  constitutional  rights. 
Gary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.  (1903)  23  Sup.  Ct.  211.  187  U.  S. 
427,  47  L.  Ed.  244,  dismissing  writ  of 
error  (1901)  108  Fed.  873,  48  C.  C.  A. 
118. 

Certiorari  lies,  under  the  Judicial 
Code,  S  240,  post,  i  1217,  to  review  a 
decision  of  a  circuit  court  of  appeals, 
rendered  on  an  appeal  from  an  inter- 
locutory order,  where  no  appeal  would 
lie  from  a  final  decree  of  that  court, 
because  the  case  is  one  in  which  the 
jurisdiction  of  the  court  of  first  in- 
stance depended  entirely  upon  diverse 
dtizenship.  Denver  v.  New  York  Trust 
Co.  (1913)  33  Sup.  Ct  657,  229  U.  S. 
123,  57  L.  Ed.  1101.  But  the  power 
conferred  on  the  Supreme  Court  by 
Judicial  Code,  §  240,  post,  §  1217,  to 
require  by  writ  of  certiorari  that  cases 
in  the  circuit  courts  of  appeals  be  cer- 
tified for  review  and  determination  in 
the  former  court,  is  confined  to  that 
class  of  cases  in  which  the  final  judg- 
ments and  decrees  of  those  courts  are 
not  reviewable  on  appeal  or  writ  of  er- 
ror. U.  S.  V.  Beatty  (1914)  34  Sup. 
Ct.  302,  232  U.  S.  463,  58  L.  Ed.  686. 
See  Huff  v.  Bidwell  (1910)  180  Fed. 
374,  103  C.  C.  A.  520,  holding  that  un- 
der this  section,  making  the  judgment 
of  that  court  final  where  jurisdiction  of 
the  trial  court  depends  on  diversity  of 
citizenship,  appeal  lies  to  the  Supreme 
Court  where  the  trial  court's  jurisdic- 
tion attaches  on  other  grounds.  And 
see,  also,  post,  §S  1215-1218,  and  notes 
thereunder. 

CITED    WiTHOUT    DEFINITE    AP- 
PLICATION 

Lau  Ow  Bew  v.  U.  S.  (1892)  12  Sup. 
Ct-  517,  519,  144  U.  S.  47,  36  L.  Ed. 
340;  Mason  v.  Pewabic  Min.  Co.  (1894) 
14  Sup.  Ct  847,  848,  153  U.  S.  361, 
38    L.    Ed.    745;     Hudson    y.    Parker 


(1895)  15  Sup.  Ct.  450,  454,  156  U.  S. 
277,   39  L.   Ed.   424;    U.   S.   v.   Rider 

(1896)  16  Sup.  Ct.  983,  985,  163  U.  S. 
132,  41  L.  Ed.  101;  The  Coquitlam  v. 
U.  S.  (1896)  16  Sup.  Ct.  1117,  163  U. 
S.  346,  41  L.  Ed.  184;  Scranton  v. 
WTieeler  (1900)  21  Sup.  Ct.  48.  50,  179 
U.  S.  141,  45  L.  Ed.  126;  Gableman  v. 
Peoria,  D.  &  E.  R.  Co.  (1900)  21  Sup. 
Ct.  171,  179  U.  S.  335,  45  L.  Ed.  220; 
Loeb  V.  Trustees  of  Columbia  Tp. 
(1900)  21  Sup.  Ct  174,  177,  179  U.  S. 
472,  45  L.  Ed.  280;  Ansley  v.  Ains- 
worth  (1901)  21  Sup.  Ct  364,  365,  180 
U.  S.  253,  45  L.  Ed.  517;  Ayres  v. 
Polsdorfer  (1903)  23  Sup.  Ct  196,  197, 
187  U.  S.  585,  47  L.  Ed.  314;  Louis- 
ville Trust  Co.  V.  Knott  (1903)  24 
Sup.  Ct  119,  122,  191  U.  S.  225,  48 
L.  Ed.  159;  Royal  Insurance  Co.  v. 
Martin  (1904)  24  Sup.  Ct  247,  250, 
192  U.  S.  149,  48  L.  Ed.  385;  Gore  v. 
U.  S.  (1905)  26  Sup.  Ct  751,  199  U. 
S.  604,  50  L.  Ed.  329;  Whitney  v. 
Dick  (1906)  26  Sup.  Ct  584,  586,  202 
U.  S.  132,  50  L.  Ed.  963;  Laurel  Oil 
&  Gas  Co.  V.  Morrison  (1909)  29  Sup. 
Ct  394,  396,  212  U.  S.  291,  53  L.  Ed. 
517;  Kuhn  v.  Fairmont  Coal  Co. 
(1910)  30  Sup.  Ct  140,  215  U.  S.  349, 
54  L.  Ed.  228;  Chicago,  R.  L  &  P.  R, 
Co.  V.  Brown  (1913)  33  Sup.  Ct  840, 
229  U.  S.  317,  57  L.  Ed.  1204;  Hariess 
V.  U.  S.  (1807)  88  Fed.  97,  101,  31  C. 
C.  A.  397;  St  Louis  Cotton  Compress 
Co.  V.  American  Cotton  Co.  (19(J3)  125 
Fed.  196,  60  C.  C.  A.  80;  Dodge  v. 
Noriin  (1904)  133  Fed.  363,  66  C.  O. 
A.  425;  Mackenzie  v.  Pease  (1906)  146 
Fed.  743,  77  C.  C.  A.  233;  The  Jo- 
seph B.  Thomas  (1906)  148  Fed.  762, 
78  C.  C.  A.  428;  Alton  Water  Co.  v. 
Brown  (1908)  166  Fed.  840,  92  C.  C. 
A.  598  (certiorari  denied  [19091  29 
Sup.  St.  690,  212  U.  S.  581,  53  L.  Ed. 
659) ;  Munson  S.  S.  Line  v.  Miramar 
S.  S.  Co.  (1909)  167  Fed.  960,  93  C. 
C.  A.  360,  certiorari  denied  (1909)  29 
Sup.  Ct.  690.  212  U.  S.  581,  53  L.  Ed. 
1068;  The  Jason  (1910)  178  Fed.  414, 
101  C.  C.  A.  628;  Reed  v.  Stanly  (C, 
C.  1898)  89  Fed.  430,  435  (affirmed 
[18991  97  Fed.  521,  38  C.  C.  A.  331) ; 
Southern  Pac.  Terminal  Co.  v.  Inter- 
state Commerce  Commission  (C.  C. 
1908)  166  Fed.  134. 


§  1120a.  (Act  Jan.  28,  1915,  c  22,  §  4,  as  amended,  Att  Sept.  6, 
1916,  c  448,  §  3.)     Judgment  final  in  certain  cases;   certiorari 
from  Supreme  Court. 
Judgments  and  decrees  of  the  circuit  courts  of  appeals  in  all  proceed- 
ings and  causes  arising  under  "An  Act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States,"  approved  July  first,  eigh- 
teen hundred  and  ninety-eight,  and  in  all  controversies  arising  in  such 
proceedings  and  causes ;  also,  in  all  causes  arising  under  "An  Act 
relating  to  the  liability  of  common  carriers  by  railroad  to  their  em- 
ployees in  certain  cases,"  approved  April   twenty-second,   nineteen 
hundred  and  eight ;  also,  in  all  causes  arising  under  "An  Act  to  pro- 
mote the  safety  of  employees  and  travelers  upon  railroads  by  limit- 
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ing  the  hours  of  service  of  employees  thereon/'  approved  March 
fourth,  nineteen  hundred  and  seven ;  also,  in  all  causes  arising  under 
"An  Act  to  promote  the  safety  of  employees  and  travelers  upon  rail- 
roads by  compelling  common  carriers  engaged  in  interstate  commerce 
to  equip  their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  purposes," 
approved  March  second,  eighteen  hundred  and  ninety-three ;  and,  also, 
in  all  causes  arising  under  any  amendment  or  supplement  to  any  one 
of  the  aforementioned  Acts  which  has  been  heretofore  or  may  here- 
after be  enacted,  shall  be  final,  save  only  that  it  shall  be  competent  for 
the  Supreme  Court  to  require  by  certiorari,  upon  the  petition  of  any 
party  thereto,  that  the  proceeding,  case,  or  controversy  be  certified  to 
it  for  review  and  determination,  with  the  same  power  and  authority 
and  with  like  eflFect  as  if  taken  to  that  court  by  appeal  or  writ  of  error. 
(38  Stat.  804.    39  Stat.) 

This  section,  as  originally  enacted,  was  §  4  of  Act  Jan.  28,  1915,  c.  22,  cited 
above.  It  was  amended  by  Act  Sept.  6,  1916,  c.  448,  §  3,  also  cited  above,  to 
read  as  set  forth  above.  As  originally  enacted  the  section  included  only  bank- 
ruptcy cases.  By  the  amendment  thereto  cases  arising  under  Act  April  22, 
1908,  c.  149,  post,  §§  8657-8665,  Act  March  4.  1907,  c.  2939,  post,  §§  8677- 
8680,  and  Act  March  2,  1893,  c.  196,  post,  §§  8605-8612,  and  all  acte  amenda- 
tory of  or  supplemental  to  said  acts  already  enacted,  or  which  may  hereafter 
be  enacted,  were  included. 

Section  6  of  said  Act  Jan.  28,  1915,  c.  22,  post,  §  1704a,  provided  that  the 
act  should  not  affect  cases  pending  in  the  Supreme  Court,  or  cases  in  which 
writs  of  error  or  appeals  had  been  allowed  at  the  date  of  the  approval  of  the 
act,  and  that  nothing  in  the  act  should  be  deemed  to  repeal,  amend,  or  modify 
the  provisions  of  Act  March  2,  1907,  c.  2564,  post,  §  1704. 

Section  7  of  said  amendatory  act,  Act  Sept.  6,  1916,  c.  448,  39  Stat.,  pro- 
vided that  the  act  should  take  effect  30  days  after  its  passage,  that  pending 
writs  of  error,  etc.,  should  not  be  affected  by  the  act,  and  that  the  right  of  re- 
view under  existing  laws  of  judgments  and  decrees  entered  before  the  act  takes 
effect  should  remain  unaffected  for  a  period  of  six  months  thereafter. 

The  provisions  of  the  Bankruptcy  Act,  Act  July  1,  1898,  c.  541,  relating  to 
appellate  jurisdiction  in  bankruptcy  cases,  are  contained  in  |§  24,  25,  thereof, 
post,  §§  9608,  9609. 

Notes  of  Deeisioiu 

Review   in   bankruptcy  oases^— Caus-  Courts  of  Appeals  in  cases  under  the 

es   requiring  determination  of  the  va-  bankruptcy  act.     Central  Trust  Co.  of 

lidity  of  a  state  statute  under  the  fed-  Illinois  v.  George  Lueders  &  Co.  (1915) 

ernl  Constitution  are  within  this  section,  36  S.  Ct.  1. 
making  final  all  judgments  of  Circuit 

§  1121.  (Jud.  Code,  §  129.)     Appeals  in  proceedings  for  injunctions 
and  receivers. 

Where  upon  a  hearing  in  equity  in  a  district  court,  or  by  a  judge 
thereof  in  vacation,  an  injunction  shall  be  granted,  continued,  re- 
fused, or  dissolved  by  an  interlocutory  order  or  decree,  or  an  ap- 
plication to  dissolve  an  injunction  shall  be  refused,  or  an  interloc- 
utory order  or  decree  shall  be  made  appointing  a  receiver,  an  ap- 
peal may  be  taken  from  such  interlocutory  order  or  decree  granting, 
continuing,  refusing,  dissolving,  or  refusing,  to  dissolve,  an  injunc- 
tion, or  appointing  a  receiver,  to  the  circuit  court  of  appeals,  notwith- 
standing an  appeal  in  such  case  might,  upon  final  decree  under  the 
statutes  regulating  the  same,  be  taken  directly  to  the  Supreme  Coujt : 
Provided,  That  the  appeal  must  be  taken  within  thirty .  days  from  the 
entry  of  such  order  or  decree,  and  it  shall  take  precedence  in  the  ap- 
pellate court;  and  the  proceedings  in  other  respects  in  the  court  be- 
low shall  not  be  stayed  unless  otherwise  ordered  by  that  court,  or  the 
appellate  court,  or  a  judge  thereof,  during  the  pendency  of  such  ap- 
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peal :    Provided,  however,  That  the  court  below  may,  in  its  discretion, 
require  as  a  condition  of  the  appeal  an  additional  bond. 

Act  March  3,  1891,  c.  617,  §  7,  26  Stat.  828.  Act  Feb.  18.  1895,  c.  96.  28 
Stat  666.  Act  June  6,  1900,  c.  803,  31  Stat.  660.  Act  April  14,  1906,  c.  1627, 
34  Stat.  116.    Act  March  3.  1911,  c.  231,  |  129,  36  Stat.  1134. 

Notes  of  Deeisions 


1.    Construction  and  operation  in  general. 
S.    Validity  and  effect  of  amendatory-  acts. 

5.  "Hearing  In  equity"  within  the  statute. 
4.    "Interlocutory  order  or  decree"  within 

statute. 

6.  Orders  granting  injunctions. 
C    Orders  denying  injunctions. 

7.  Orders  dissolving  or  continuing  injunc- 

tion. 

8.  Orders  appointing  receivers. 

9.  Time  within  which  to  appeal. 

10.    Waiver  of  right  to  injunction  to  pre- 
vent an  appeal. 
IL    Bond  on  appeal. 
32.    Supersedeas. 

13.  Power   of   trial   court   notwithstanding 

appeal. 

14.  Time  for  hearing  of  appeal. 

15.  Scope  and  extent  of  review  in  general. 

16.    Causes  reviewable  on  the  merits. 

17.    Causes    not    reviewable    on    the 

merits. 

18.    Discretion  of  lower  court 

19.    Presumptions. 

20.  Disposition  of  cause  on  appeal. 

21.  Review  by  supreme  court. 

22.    Certiorari. 

23.    Mandamus. 

I.  Construction  and  operation  in  gen- 
oral.— The  provisions  of  section  7  of 
the  Circuit  Court  of  Appeals  Act  are 
remedial  in  their  nature,  and  ought  to 
be  liberally  construed.  An  interlocu- 
tory injunction  may  prove  as  destruc- 
tive to  the  interests  of  the  party  en- 
joined as  would  a  perpetual  injunction 
granted  on  final  hearing;  and  it  was 
the  obvious  purpose  of  Congress  to  en- 
able the  party  thus  injuriously  afitected 
to  have  a  speedy  review.  Chicago  Dol- 
lar Directory  Co.  ▼.  Chicago  Directory 
Co.  (1895)  65  Fed.  463,  465,  13  C.  C. 
A.  S.  See  Smith  v.  Vulcan  Iron  Works 
(1897)  17  Sup.  Ct  407,  165  U.  S.  518, 
41  L.  Ed.  810  as  to  intent  of  Congress. 

This  section  introduced  into  the  fed- 
eral appellate  procedure  a  novelty,  and 
before  its  enactment  there  was  no 
method  of  reviewing  on  appeal  an  in- 
terlocutory order  or  decree  of  the  dis- 
trict court.  Lewis  v.  Hitchman  Coal 
&  Coke  Co.  (1910)  176  Fed.  549,  100 
C.  C.  A.  137.  And  is  a  distinct  de- 
parture from  the  policy  of  appeals  un- 
der the  older  chancery  rules  and  its 
limitation  to  the  interlocutory  orders 
arising  on  a  hearing  in  equity  must  be 
strictly  observed,  and  the  well-recogniz- 
ed meaning  of  a  hearing  on.  proceed- 
ings for  interlocutory  orders  furnishes 
the  test  of  appealability.  Pressed  Steel 
Car  Co.  ▼.  Chicago  &  A.  R.  Co.  (1911) 
192  Fed.  517,  113  C.  C.  A.  78.  And 
contemplates  only  a  review  of  the  in- 
terlocutory order  and  it  is  not  intend- 
ed that  the  cause  as  a  whole  shall  be 
transferred  to  the  appellate  court 
prior  to  final  decree  and  the  case,  except 
for  the  hearing  on  the  appeal  from  the 


order,  is  to  proceed  in  the  lower  court 
afi  though  no  such  appeal  has  been  tak- 
en unless  otherwise  provided.  Ex  parte 
National  EnameUng  &  S.  Co.  (1906) 
26  Sup.  Ct.  404,  406,  201  U.  S.  156,  50 
li.  Ed.  707. 

Unless  appeals  would  lie  to  this  court 
from  final  decrees,  appeals  are  not  al- 
lowed from  interlocutory  orders.  Illi- 
nois Cent.  R.  Co.  v.  Adams  (1899)  93 
Fed.  852,  855,  35  C.  C.  A.  635. 

Appeals  from  interlocutory  orders  or 
decrees  are  limited  by  this  and  the  pre- 
ceding section  to  orders  and  decrees 
granting,  continuing,  refusing,  dissolv- 
ing, or  refusing  to  dissolve  interlocutory 
injunctions.  Bothwell  v.  Fitzgerald 
(1915)  219  Fed.  408,  135  C.  C.  A.  212. 

The  appellate  jurisdiction  of  the  cir- 
cuit courts  of  appeals  is  restricted  to 
the  review  of  final  judgments  and  de- 
crees, with  the  single  exception  of  in- 
terlocutory orders  granting  or  contin- 
uing injunctions,  as  to  which  a  right  of 
appeal  is  given  by  section  7.  Robinson 
V.  Belt  (1893)  56  Fed.  328,  5  O.  C.  A. 
521,  judgment  reversed  Belt  v.  Robin- 
son (1894)  63  Fed.  90,  11  C.  C.  A.  39. 
And  under  it  an  order  dismissing  a  re- 
straining order  and  denying  an  injunc- 
tion is  not  appealable.  Robinson  v. 
City  of  Wilmington  (1894)  60  Fed.  469, 
9  C.  C.  A.  84.  And  the  circuit  courts 
of  appeals  have  no  jurisdiction  of  an 
appeal  from  an  interlocutory  decree 
granting  an  injunction  in  a  case  involv- 
ing questions  of  which  they  would  have 
no  jurisdiction  on  appeal  from  the  final 
decree.  City  of  Macon  v.  Georgia 
Packing  Co.  (1893)  60  Fed.  781,  9  C. 
C.  A.  262,  dismissing  appeal  Georgia 
Packing  Co.  v.  City  of  Macon  (C.  C. 
1893)  60  Fed.  774,  22  L.  R.  A.  776. 
And  has  no  jurisdiction  to  review  an 
interlocutory  order  refusing  judgment 
for  want  of  a  sufficient  affidavit  of  de- 
fense. Shumaker  v.  Security  Life  & 
Annuity  Co.  of  America  (1908)  159 
Fed.  112,  86  C.  C.  A.  302.  And  section 
7,  as  amended  by  Act  Feb.  18,  1895, 
authorizes  appeals  not  only  from  orders 
granting,  continuing,  etc.,  preliminary 
injunctions,  but  also  from  interlocutory 
decrees  made  after  full  hearing  on  the 
merits,  granting  an  injunction,  and  re- 
ferring the  cause  to  a  master  to  ascer- 
tain profits  and  damages.  Lockwood  v. 
Wickes  (1895)  75  Fed.  118,  21  C.  C. 
A.  257.  And  the  section  as  amended 
by  Act  June  6,  1900,  does  not  authorize 
an  appeal  to  the  circuit  court  of  ap- 
peals from  a  decree  awarding  an  in- 
junction where  such  court  would  not 
have  had  jurisdiction  of  an  appeal  from 
the  final  decree  by  reason  of  the  fact 
that  the  trial  court's  jurisdiction  de- 
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pended  solely  on  an  issue  involving  the 
constitutionality  of  the  statute.  Wright 
V.  MacFarlane  &  Co.  (1903)  122  Fed 
770,  58  C.  C.  A.  570.  But  under  sec- 
tion 7  as  amended  by  Act  April  14, 
1906,  c.  1627,  an  appeal  lies  although 
the  sole  question  involved  is  the  juris- 
diction of  the  court  making  the  same. 
Northern  Pac.  Ry.  Co.  v.  Pacific  Coast 
Lumber  Mfrs.'  Ass'n  (1908)  165  Fed  1, 
91  C.  C.  A.  39;  I'nion  Pac.  Ry-  Co.  v. 
Oregon  &  Washington  Lumber  Mfrs.* 
Ass'n  (1908)  165  Fed.  13,  91  C.  C.  A. 
51.  And  see  Seattle  Electric  Co.  v. 
Seattle  R.  &  S.  Ry.  Co.  (1911)  185 
Fed.  365,  107  C  C.  A.  421,  holding  that 
the  words  "in  any  cause"  in  this  section 
were  added  by  amendment,  and  the  pur- 
pose was  to  confer  on  the  circmt  court 
of  appeals  jurisdiction  to  hear  appeals 
from  interlocutory  orders  or  decrees 
granting  or  continuing  injunctions  or 
appointing  receivers  where  constitution- 
al questions  were  involved.  And  see  Fi- 
delity Insurance,  Trust  &  Safe-Deposit 
Co.  V.  Dickson  (1897)  78  Fed.  205,  24 
C.  C.  A.  60,  holding  that  the  assembling 
of  a  prayer  for  an  unnecessary  injunc- 
tion with  a  prayer  for  modification  of 
a  decree  or  order  will  not  warrant  a 
review  of  the  decree  or  order,  when  a 
direct  appeal  therefrom  is  unauthorized 
by  law.  And  see,  also,  J.  P.  Jorgenson 
Co.  V.  Rapp  (1907)  157  Fed.  732,  85 
C.  C.  A.  364,  holding  that  the  jurisdic- 
tion of  the  circuit  court  of  appeals  of  an 
appeal  from  an  interlocutory  order 
granting  or  dissolving  an  injunction,  or 
refusing  to  grant  or  dissolve  an  injunc- 
tion, under  Code  Civ.  Proc.  Alaska,  § 
507,  giving  the  right  of  appeal  from 
such  orders  without  limitation  as  to 
the  amount  involved,  is  not  limited  by 
the  provision  of  section  504  of  such 
Code  respecting  appeals  from  final  judg- 
ments or  orders,  and  which  limits  such 
appeals^  to  cases  In  which  the  amount 
or  value  involved  exceeds  $500. 

While  this  act  allows  an  appeal  from 
a  decree  granting  an  injunction  pend- 
ing the  suit,  the  granting  of  an  injunc- 
tion is  stiU  within  the  sound  judicial 
discretion  of  the  lower  court.  Lehman 
V.  Graham  (1905)  135  Fed.  39,  67  C, 
O.  A.  513. 

2.  Validity  and  effect  of  amendatory 
acts.— Act  June  6,  1900,  c.  803,  amend- 
ing section  7,  without  any  express  ref- 
erence to  the  amendment  by  Act  Feb. 
18.  1895,  c.  96,  held  valid.  Columbia 
Wire  Co.  v.  Boyce  (1900)  104  Fed. 
172,  44  O.  C.  A.  588;  Heinze  v.  Butte 
&  B.  Consol.  Min.  Co.  (1901)  107  Fed. 
105,  46  C.  C.  A.  219. 

Section  7  and  amendatory  Act  Feb. 
18,  1S95,  c.  96,  were  repealed  by  Act 
June  6,  1900,  c.  803,  though  it  did  not 
declare  in  terms  the  repeal  of  either. 
Rowan  v.  Ide  (1901)  107  Fed.  161,  46 
C.  C.  A.  214,  writ  of  certiorari  denied 
(1901)  21  S.  Ct.  924,  181  U.  S.  619,  45 
L.  Ed.  1031;  Columbia  Wire  Co.  v. 
Boyce  (1900)  104  Fed.  172,  44  C.  C.  A. 
588;    Heinze   y.   Butte   &   B.   ConsoL 
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Min.  Co.  (1901)  107  Fed.  165,  46  C.  C. 
A.  219. 

3.  '« Hearing  In  equity*'  within  tlie 
statute.— A  "hearing  in  equity,"  means 
the  presentation  for  decision  of  the  mo- 
tion for  the  order  including  the  intro- 
duction of  the  evidence,  the  arguments 
of  counsel,  and  the  other  proceedings 
on  which  the  order  is  based.  American 
Grain  Separator  Co.  v.  Twin  City  Sepa- 
rator Co.  (1912)  202  Fed.  202, 120  C.  C. 
A.  644.  The  phrase  "upon  a  hearing  in 
equity"  is  not  used  in  a  technical  sense, 
and  an  appeal  lies  from  an  order  ap- 
pointing a  receiver,  although  the  hear- 
ing was  ex  parte  and  without  notice  to 
the  defendant,  the  purpose  of  the  stat- 
ute being  to  give  the  right  of  appeal 
to  a  defendant  whose  property  is  taken 
from  his  possession  by  such  order.  Jos- 
eph Dry  Goods  Co.  v.  Hecht  (1903) 
120  Fed.  760,  57  C.  C.  A.  64.  The 
phrase  does  not  mean  the  trial  of  an 
equity  cause  on  the  merits.  Taylor  v. 
Breese  (1908)  163  Fed.  678,  90  C.  C. 
A.  558.  An  order  granting  a  prelimi- 
nary iniunction  made  after  the  filing  of 
a  bill  and  on  notice  to  the  defendants, 
pursuant  to  which  their  counsel  appear- 
ed specially  to  object  to  tJie  jurisdiction, 
but  were  heard  on  the  merits  as  amici 
curise,  was  made  "upon  a  hearing  in 
equity,"  and  is  appealable  thereunder. 
Northern  Pac.  Ry.  Co.  v.  Pacific  Coast 
Lumber  Mfrs.*  Ass'n  (1908)  165  Fed. 
1,  91  C.  C.  A.  39;  Union  Pac.  Ry.  Co. 
V.  Oregon  &.  Washington  Lumber  Mfrs.' 
Ass'n  (1908)  165  Fed.  13,  91  C.  C.  A. 
51.  Where  the  court  refused  to  read 
proper  affidavits  on  an  order  to  show 
cause  why  an  injunction  should  not  is- 
sue, and  orders  an  injunction,  there  is 
a  hearing  in  equity,  and  the  order  is  ap- 
pealable. Shubert  v.  Woodward  (1909) 
167  Fed.  47,  92  C.  C.  A.  509.  An  or- 
der in  an  equity  suit  restraining  an  ac- 
tion at  law  until  further  order  of  the 
court  held  not  an  injunction  granted  or 
continued  on  "a  hearing  in  equity,"  and 
therefore  not  appealable  under  Act 
1891,  §  7,  as  amended  by  Act  April  14, 
1906.  Pressed  Steel  Car  Co.  v.  Chicago 
&  A.  R.  Co.  (1911)  192  Fed.  517,  113 
C.  C.  A.  73.  Where  a  receiver  was  ap- 
pointed ex  parte,  and  without  notice 
or  a  hearing,  an  appeal  lies  from  a  sub- 
sequent order  confirming  such  appoint- 
ment, made  on  the  hearing  of  an  appli- 
cation by  defendant  for  the  receiver's 
discharge ;  such  order  being  the  first  ad- 
judication of  the  question  of  the  proprie- 
ty of  such  appointment  made  "upon  a 
hearing,"  and,  by  a  fair  construction 
of  the  act,  the  one  from  which  it  is  in- 
tended to  give  the  right  of  appeal.  Pa- 
cific Northwest  Packing  Co.  v.  Allen 
(3901)  109  Fed.  515,  48  C.  C.  A.  521. 

A  bill  for  removal  of  trustees  under  a 
will  and  for  appointment  of  a  receiver 
was  filed  October  25,  1907,  and  on  the 
same  day  on  an  ex  parte  hearing  a  re- 
ceiver was  appointed.  On  November 
2d  defendants  moved  to  modify  such  or- 
der of  appointment  to  permit  the  trua- 


Ch.6) 


THB  JUDICIAL  CODB 


§1121 


tees  to  collect  certain  income,  which 
mction  on  November  9th  was  argued 
and  denied.  On  December  5th  defend- 
ants moved  to  discharge  the  receiver  and 
dissolve  an  injunction  incidental  to  the 
receivership,  which  was  denied  on  Feb- 
ruary 21st,  whereupon  on  March  2d  de" 
fendants  applied  for  permission  to  ap- 
peal. Held,  that  defendants,  by  their 
motion  of  November  2d  to  modify  the 
orCer  appointing  the  receiver,  acquiesc- 
ed therein,  such  application  constituted 
a  "bearing,"  within  section  7,  and  hence 
defendant's  application  for  appeal  was 
too  late.  Root  v.  Mills  (1909)  168  Fed, 
6S8,  94  C.  C.  A.  174. 

Alaska  Code,  |  507,  authorizing  an 
appeal  to  the  circuit  court  of  appeals 
from  any  interlocutory  order  granting 
or  dissolving  an  injunction,  authorizes 
an  appeal  from  an  order  granting  an 
injunction,  not  "upon  a  hearing  ^n  equi- 
ty,"  though  Act  June  6,  1900,  c.  803, 
gives  the  right  of  appeal  from  such 
orders  only  "upon  a  hearing  in  equity," 
and  Alaska  Code,  |  508,  provides  that 
all  provisions  of  law  regulating  proce- 
dure and  practice  in  cases  brought  by 
appeal  or  writ  of  error  to  the  supreme 
court  of  the  United  States  or  to  the 
United  States  circuit  court  of  appeals 
for  the  ninth  circuit,  except  so  far  as 
inconsistent  with  the  provisions  of  this 
act,  shall  regulate  the  practice  in  the 
district  court  of  the  district  of  Alaska; 
such  provision  not  being  intended  to 
narrow  or  restrict  the  provisions  of 
section  507.  Lane  v.  Jordon  (1902) 
116  Fed.  623,  54  C.  C.  A.  79. 

4.  "Interlocutory  order  or  decree" 
within  statute.— An  interlocutory  order 
or  decree  means  one  entered  pending 
the  cause  and  before  final  hearing  on 
the  merits,  and  disposing  of  some  inter- 
vening matter  relating  to  the  cause. 
Taylor  v.  Breese  (1908)  163  Fed.  678, 
90  C.  C.  A.  558.  A  decree  rendered 
after  full  hearing  on  the  merits,  and 
^hich  sustains  the  validity  of  a  patent, 
declares  infringement,  and  awards  a 
perpetual  injunction  and  an  account- 
ing, is  an  "interlocutory  decree"  grant- 
ing an  injunction.  Du^ey  E.  Jones  Co. 
V.  Munger  Iniprovcd  Cotton-Mach.  Mfg. 
Co.  (1892)  50  Fed.  785,  1  C.  C.  A.  668, 
denying  rehearing  (1891)  49  Fed.  61,  1 
C.  C.  A.  158;  Richmond  v.  Atwood 
(1892)  52  Fed.  10,  2  C.  C.  A.  596,  17 
L.  R.  A.  615,  reversing  decree  (1892) 
48  Fed.  910.  1  C.  C.  A.  144.  A  de- 
cree, made  after  final  hearing  on  the 
merits,  declaring  infringement  of  a 
trade-mark,  awarding  a  perpetual  in- 
junction, and  referring  the  cause  to  a 
master  for  an  accounting,  is  an  inter- 
locutory decree.  Raymond  v.  Royal 
Baking-Powder  Co.  (1896)  76  Fed.  465, 
22  C.  C.  A.  276,  dismissing  appeal  Roy- 
al Baking  Powder  Co.  v.  Raymond  (O. 
C.  1895)  70  Fed.  376.  A  preUminary 
injunction  made  on  a  prima  facie  show- 
ing  is  an  "interlocutory  order"  of  in- 
jcnction.  Andrews  v.  National  Foundry 
&  Pipe  Works  (1894)  61  Fed.  782,  10 


C.  C.  A.  60,  denying  a  petition  for  re- 
hearing in  National  Foundry  &.  Pipe 
Works  V.  Oconto  Water  Co.  (C.  C. 
1892)  52  Fed.  29.  And  see  Standley 
V.  Roberts  (1894)  59  Fed.  836,  8  C.  C. 
A.  305,  holding  that,  an  order  dismiss- 
ing an  auxiliary  petition  for  injunction 
and  vacating  a  temporary  injunction  as 
to  certain  interpleaders  is  final  as  to 
them,  and  appealable.  And  see,  also, 
Chicago  Wooden  Ware  Co.  v.  Miller 
Ladder  Co.  (1904)  133  Fed.  641,  66  C. 
C.  A.  517,  holding  that  a  decree  in  a 
suit  for  infringement,  entered  after  full 
hearing  on  pleadings  and  proofs,  which 
adjudges  title  to  the  patent,  the  valid- 
ity of  certain  claims,  and  the  invalidity 
of  others,  the  infringement  of  the  valid 
claims,  and  awards  a  perpetual  injunc- 
tion and  damages,  to  be  determined  on 
an  accounting,  is  not  merely  an  inter- 
locutory decree  awarding  an  injunction, 
but  is  so  far  a  final  decree  that,  where 
an  appeal  has  been  taken  by  defendant, 
who  has  brought  up  the  record,  com- 
plainant may  prosecute  a  cross-appeal 
for  the  review  of  that  part  which  ad- 
judges certain  of  the  claims  invalid. 
And  see  notes  under  ante,  §  1120. 

5.  Orders  granting  injunctions.— The 

exception  to  the  rule  that  only  final  de- 
crees are  appealable,  which  Act  March 
3,  1891,  c.  517,  §  7,  as  amended  by  Act 
Feb.  18,  1895,  c.  96.  and  Act  June  6, 
1900,  c.  803,  makes  in  favor  of  appeals 
to  the  Circuit  Courts  of  Appeals  from 
interlocutory  orders  or  decrees  of  Dis- 
trict or  Circuit  Courts,  granting  an  in- 
junction, does  not  authorize  a  cross- 
appeal  by  complainants  from  a  decree 
in  a  patent  infringement  suit,  which, 
in  addition  to  granting  an  injunction  as 
to  the  claims  of  the  patent  held  to  be 
infringed,  and  sending  the  cause  to  a 
master  for  an  accounting,  dismissed  the 
bill  as  to  the  claims  held  invalid  and 
those  found  not  to  be  infringed.  Ex 
parte  National  Enameling  &  Stamping 
Co.  (1906)  26  Sup.  Ct.  404,  405,  201  U. 
S.  156,  50  L.  Ed.  707;  Ex  parte  Auto- 
matic Switch  Co.  (1006)  26  Sup.  Ct. 
407,  201  U.  S.  166,  50  L.  Ed.  710. 
Where,  on  motion  of  an  intervener,  the 
proceedings  in  an  equity  case  in  the 
circuit  court  are  stayed,  and  a  receiver- 
ship vacated  until  the  further  order  of 
the  court,  this  is  an  interlocutory  order 
granting  an  injunction,  within  section 
7.  Pennsylvania  Co.  for  Insurance  on 
Lives  and  for  Granting  Annuities  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  (1893) 
55  Fed.  131, 5  C.  C.  A.  53,  motion  denied 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  v. 
American  Const.  Co.  (1893)  57  Fed.  66, 
6  C.  C.  A.  249.  In  a  case  in  which  a 
final  decree  would  be  appealable  to  the 
circuit  court  of  appeals,  an  appeal  will 
lie  under  section  7,  from  an  inter- 
locutory decree  granting  an  injunction, 
though  such  appeal  raises  only  the 
question  of  the  lower  court's  jurisdic- 
tion. Lake  Nat.  Bank  v.  Wolfeborough 
Sav.  Bank  (1897)  78  Fed.  517,  24  C. 
C.  A.  195,  motion  denied  (1896)  84  Fed. 
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1018,  28  O.  C.  A.  683.  Under  this  rule 
where  a  suit  to  restrain  the  cuttinsr  and 
removal  of  timber  from  land  was  based 
on  an  allejcation  of  title  in  complainant* 
to  which  defendants  pleaded  that  plain- 
tiff's title,  had  become  forfeited  under 
a  state  statute,  and  also  title  in  defend- 
ants by  adverse  possession,  an  amended 
bill  averring  that  the  state  statute  was 
in  contravention  of  the  constitution  of 
the  United  States  does  not  deprive  the 
circuit  court  of  appeals  of  jurisdiction 
of  an  appeal  from  an  order  granting  an 
injunction,  since  the  court,  on  final 
hearing,  might  sustain  the  title  of  the 
defendants  on  the  groimd  of  adverse 
possession,  rendering  a  determination 
of  the  constitutional  question  unneces- 
sary. Staffords  v.  King  (1898)  90  Fed. 
136..  32  C.  C.  A.  536.  But  under  the 
amendatory  act  of  February  18,  1895, 
an  appeal  will  not  lie  from  an  order 
granting  an  injunction  in  a  case  involv- 
ing the  construction  and  application  of 
the  constitution  of  the  United  States, 
and  in  which  ordinances  of  a  municipal- 
ity are  claimed  to  be  in  contravention 
of  the  constitution,  by  impairing  the  ob- 
ligation of  a  contract,  though  the  case 
may  also  involve  other  questions.  City 
of  Dawson  v.  Columbia  Ave.  Saving- 
Fund,  Safe-Deposit,  Title  &,  Trust  Co. 
(1900)  102  Fed.  200,  42  C.  C.  A.  258. 
And  see  Town  of  Westerly  v.  West- 
erly Waterworks  (1806)  76  Fed.  467, 
22  C.  C.  A.  278,  holding  that  the  circuit 
court  of  appeals  has  no  jurisdiction  of 
an  appeal  from  an  interlocutory  order 
granting  a  preliminary  Injunction  when 
constitutional  questions  are  involved. 

Aji  order  held  not  an  order  granting 
or  continuing  an  injunction.  Dreutzer 
V.  Frankfort  Land  Co.  (1895)  65  Fed. 
642,  13  C.  C.  A.  73. 

In  a  decree  which  appoints  a  receiver 
for  a  corporation,  orders  its  officers  to 
deliver  the  property  into  the  receiver's 
hands,  and  enjoins  them  from  interfer- 
ing further  with  it,  the  injunction,  while 
incidental  to  the  appointment  of  the  re- 
ceiver, forms  a  substantial  part  of  the 
decree,  and  is  appealable  under  Act 
March  3,  1891,  §  7.  Lake  Nat.  Bank  v. 
Wolfeborough  Sav.  Bank  (1897)  78  Fed. 
517,  24  C.  C.  A.  195,  motion  denied 
(1896)  84  Fed.  1018,  28  C.  C.  A.  683. 

An  order  not  within  the  provisions 
allowing  appeals  from  interlocutory 
orders  granting  injunctions.  Jack  v. 
State  (1900)  102  Fed.  210,  42  C.  O.  A. 
267. 

A  decree  on  the  merits,  finding  in- 
fringement of  a  patent,  awarding  a 
permanent  injunction,  and  directing  a 
reference  to  ascertain  damages  and 
profits,  is  an  interlocutory  decree  grant- 
ing an  injimction.  Star  Brass  Works 
V.  General  Electric  Co.  (1904)  129  Fed. 
102,  63  C.  C.  A.  604. 

That  a  Circuit  Court  has  jurisdiction 
of  a  suit  only  by  reason  of  the  fact 
that  it  involves  a  question  arising  under 
the  Constitution  or  laws  of  the  United 
States,  so  that  an  appeal  from  the  final 
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decree  therein  wiU  lie  only  to  the  Su- 
preme Court,  does  not  deprive  the  Cir- 
cuit Court  of  Appeals  of  jurisdiction  to 
review  an  order  granting  a  preliminary 
injunction  therein.  Grainger  v.  Doug- 
Us  Park  Jockey  Club  (1906)  148  Fed. 
513,  78  C.  C.  A.  199,  8  Ann.  Cas.  997. 

An  interlocutory  order  granting  an 
injunction,  made  by  a  District  Court 
as  a  court  of  bankruptcy,  is  reviewable 
by  appeal  by  the  Circuit  Court  of  Ap- 
peals imdcr  this  section.  O'Dell  v. 
Boyden  (1906)  150  Fed.  731,  80  C.  a 
A.  397,  10*  Ann.  Cas.  239. 

An  appeal  lies  from  a  preliminary 
restraining  order  requiring  the  defend- 
ants to  show  cause  why  it  should  not  be 
made  premanent,  that  being  an  order 
granting  an  "injunction"  within  the 
statute.  Taylor  v.  Breese  (1908)  163 
Fed.  678,  90  C.  C.  A.  558. 

Where,  on  a  hearing  in  equity  to 
which  all  the  parties  in  an  action  at 
law  in  the  court  are  parties,  an  order 
is  granted  staying  the  law  action  on 
the  theory  that  the  controversies  should 
be  litigated  in  equity  to  the  exclusion 
of  the  proceeding  at  law.  the  order  is 
in  effect  an  order  granting  an  injunc- 
tion, and  an  appeal  lies  therefrom. 
Griesa  v.  Mutual  Life  Ins.  Co.  of  New 
York  (1908)  165  Fed.  48,  91  C.  C.  A. 
86. 

Under  section  7,  as  amended  by  Act 
April  14,  1906,  c.  1627,  an  appeal  lies 
from  an  interlocutory  order  granting 
an,  injunction  **in  any  cause"  to  the 
Circuit  Court  of  Appeals,  whether  or 
not  an  appeal  would  lie  to  such  court 
from  the  final  decree  therein.  On  ap- 
peal the  court  has  jurisdiction  to  deter- 
mine whether  or  not  the  Circuit  Court 
had  jurisdiction  of  the  case  by  reason 
of  the  presence  or  absence  of  a  con- 
stitutional question.  Seattle  £lectric 
Co.  V.  Seattle,  R.  &  S.  Ry.  Co.  (1911) 
185  Fed.  365,  107  C.  C.  A.  421. 

Receivers  of  different  federal  districts 
having  obtained  funds  misappropriated 
by  a  federal  disbursing  officer,  in  a  suit 
by  the  United  States  to  recover  the 
same,  an  order  directing  that  such  re- 
ceivers retain  possession  of  the  moneys 
and  properties  in  their  hands  until  fur- 
ther order  of  the  court  was  in  effect  a 
temporary  injunction.  U.  S.  v.  Stone 
(1911)  187  Fed.  577,  109  C.  C.  A.  267. 

Alaska  Code,  §  507,  authorizing  an 
appeal  to  the  circuit  court  of  appeals 
from  any  interlocutory  order  granting 
or  dissolving  an  injunction,  authorizes 
an  appeal  from  an  order  granting  an 
injunction,  not  "upon  a  hearing  in  equi- 
ty," though  Act  June  6,  1900,  c.  803, 
gives  the  right  of  appeal  from  such 
orders  only  "upon  a  hearing  in  equity,'* 
and  Alaska  Code,  §  508,  provides  that 
all  provisions  of  law  regulating  pro- 
cedure and  practice  in  cases  brought  by 
appeal  or  writ  of  error  to  the  supreme 
court  of  the  United  States  or  to  the 
United  States  circuit  court  of  appeals 
for  the  ninth  circuit,  except  so  far  as 
inconsistent  with  the  provisions  of  this 
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act,  shall  regulate  the  practice  in  the 
district  court  of  the  district  of  Alaska; 
fuch  provision  not  being  intended  to 
narrow  or  restrict  the  provisions  of 
section  607.  Lane  v.  Jordon  (1902) 
116  Fed.  623,  54  O.  C.  A.  79. 

Where  an  order  continuing  a  restrain- 
ing order  is  made  after  hearing  on  a 
motion  to  preserve  the  order,  it  is  in 
effect  an  injunction,  and  appealable. 
Western  Union  Telegraph  Co.  v.  United 
States  &  Mexican  Trust  Co.  (1915)  221 
Fed.  545, 137  C.  C.  A.  113. 

6.  Orders       denying       inJunotionSd— 

Where  an  order  dismissing  a  cross-bill 
amounts  to  the  refusal  of  a  stay  of 
proceedings  in  a  case  other  than  that 
in  which  the  stay  is  operative,  it 
amounts  to  the  denial  of  an  injunction, 
and  is  reviewable  under  this  section, 
but  not  so  if  the  order  refusing  a  stay 
is  made  in  the  case  in  which  the  desired 
stay  would  operate.  Emery  v.  Central 
Trust  &  Safe  Deposit  Co.  (1913)  204 
Fed.  965,  123  C.  C.  A.  287.  But  under 
section  7,  as  amended  by  Act  June  6, 
1900.  an  appeal  does  not  lie  from  an 
interlocutory  order  denying  a  prelim- 
inary injunction.  Westinghouse  Air- 
Brake  Co.  v.  Christensen  Engineering 
Co.  (1900)  104  Fed.  622,  44  C.  C.  A. 
92;  Omaha  &  S.  W.  R.  Co.  v.  Chicago, 
St.  P..  M.  &  O.  Ry.  Co.  (1901)  106 
Fed.  586,  45  C.  C.  A.  474;  American 
School-Furniture  Co.  v.  Vaught  (1901) 
108  Fed.  571,  47  C.  C.  A.  496;  Western 
Electric  Co.  v.  Williams-Abbott  Electric 
Co.  (1901)  108  Fed.  952.  48  C.  C.  A. 
159;  March  v.  Romare  (1902)  116  Fed. 
354,  53  C.  C.  A.  574.  Even  in  cases  in 
which  a  right  of  appeal  existed  at  the 
time  the  amendment  went  into  effect. 
National  Automatic  Mach.  Co.  v.  Auto- 
matic Weighing,  Lifting  &  Grip  Mach. 
Co.  (1901)  105  Fed.  670,  44  C.  C.  A. 
664.  And  under  Act  April  14,  1906,  c. 
1627,  an  order  refusing  a  preliminary 
injunction  is  not  appeala->le.  Southern 
Ry.  Co.  V.  Carolina  Coal  &  Ice  Co. 
(1907)  151  Fed.  477,  81  C.  C.  A.  15. 
.  And  see  Gay  v.  Hudson  River  Electric 
Power  Co.  (1911)  184  Fed.  689,  106  C. 
C.  A.  643,  holding  that  an  order  of  a  fed- 
eral court  of  equity  having  possession  of 
the  property  of  a  corporation  through  its 
receivers,  denying  to  a  mortgagee  the 
right  to  have  the  property  sold,  given 
by  the  terms  of  the  mortgage  in  case 
of  default,  is  appealable.  And  see  also 
Thomson-Houston  Electric  Co.  v.  Nas- 
sau Electric  R.  Co.  (1901)  112  Fed. 
676,  50  C.  C.  A.  421,  holding  that  an 
appeal  does  not  lie  by  a  complainant 
from  an  interlocutory  decree  dismissing 
a  bill  for  infringement  of  a  patent  as 
to  certain  claims  of  the  patent,  but  sus- 
taining it  and  directing  an  accounting  as 
to  others. 

An  appeal  from  an  order  discharging 
restraining  order  issued  in  a  suit  to 
restrain  the  collection  of  taxes  and  re- 
fusing an  injunction  held  not  to  lie  to 
the  circuit  court  of  appeals.    Illinois 


Cent.  R.  Co.  v.  Adams  (1899)  93  Fed. 
852,  35  C.  C.  A.  635. 

7.  Orders  dissolving  or  continuing  in- 
JunctlonSd — ^An  interlocutory  order  re- 
fusing to  dissolve  an  injunction  is  ap- 
pealable under  this  section,  though  the 
hearing  on  which  it  is  founded  is  in  ef- 
fect a  rehearing  of  the  motion  to  grant 
the  Injunction.  American  Grain  Sep- 
arator Co.  V.  Twin  City  Separator  Co. 
(1912)  202  Fed.  202,  120  C.  C.  A.  644. 
An  order  denying  a  motion  to  dissolve 
an  injunction  is  not  appealable  under 
Act  March  3,  1891,  c  517,  |  7.  Dreut- 
zer  V.  Frankfort  Land  Co.  (1895)  65 
Fed.  642,  13  C.  C.  A.  73.  A  decree 
which  dissolves  a  preliminary  injunc- 
tion without  dismissing  the  bill  is  not 
reviewable  on  appeal.  Under  section  7 
an  order  made  by  the  district  judge  in 
vacation  dissolving  a  temporary  re- 
straining order  made  on  an  intervening 
petition  is  not  appealable.  Denver  & 
R.  G.  R.  Co.  V.  Walker  (1895)  68  Fed. 
23,  15  C.  C.  A.  188.  An  order  so  mod- 
ifying an  interlocutory  decree  for  a 
broad  perpetual  injunction  against  in- 
fringing a  patent  as  to  permit  defend- 
ant to  manufacture  and  sell  for  a  limit- 
ed time  certain  infringing  machines  is 
an  order  dissolving  pro  tanto  the  orig- 
inal injunction,  and  is  appealable,  ^is- 
sell  Carpet- Sweeper  Co.  v.  Goshen 
Sweeper  Co.  (1896)  72  Fed.  545,  19 
C.  C.  A.  25,  reversing  decree  Goshen 
Sweeper  Co.  of  Grand  Rapids,  Mich.,  v. 
Bissell  Carpet-Sweeper  Co.  (1895)  72 
Fed.  67,  19  C.  C.  A.  13.  An  order  dis- 
solving a  temporary  injunction,  which 
under  the  circumstances  is  harmless, 
will  not  be  reviewed  in  order  to  decide 
a  question  of  jurisdiction.  Lake  Street 
El.  R.  Co.  V.  Farmers'  Loan  &  Trust 
Co.  (1897)  77  Fed.  769,  23  C.  C.  A. 
448,  overruling  appeal  (C.  C.  1896) 
72  Fed.  804.  Under  Act  June  6,  1900, 
c.  803,  31  Stat.  660,  an  interlocutory 
order  of  a  federal  court  refusing  to  dis- 
solve an  injunction  is  not  appealable. 
Berliner  Gramophone  Co.  v.  Seaman, 
(1902)  113  Fed.  750,  51  C.  C.  A.  440; 
Id.  (1902)  115  Fed.  806,  53  C.  C.  A. 
376.  Under  section  7,  as  amended  by 
Act  June  6,  1900,  c.  803,  where  a  tem- 
porary injunction  was  dissolved  on  a 
demurrer  to  the  bill  leing  sustained, 
plaintiff  was  not  entitled  to  an  appeal 
from  so  much  of  the  order  only  as  dis- 
solved the  injunction.  Frye  &  Bruhn  v. 
Carstens  (1904)  130  Fed.  766,  65  C. 
C.  A.  192.  The  provision  that  an  ap- 
peal will  not  lie  from  an  order  dissolv- 
ing a  preliminary  restraining  order,  did 
not  deprive  the  Court  of  Appeals  of 
jurisdiction  to  entertain  an  appeal  from 
such  an  order  where  it  was  in  fact  a 
final  order  granted  on  a  decision  that 
plaintiff  was  not  entitled  to  any  relief 
under  the  prayer  of  his  bill,  though  the 
order  did  not  in  terms  dismiss  the  bill. 
Bailey  v.  WiUeford  (1904)  131  Fed. 
242,  66  C.  C.  A.  229. 

In  a  suit  for  infringement  of  a  patent 
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the  usual  decree  for  a  perpetual  injunc- 
tion and  accounting  was  passed  after  a 
full  hearing  on  the  merits.  More  than 
two  months  thereafter  defendant  peti- 
tioned for  a  rehearing  and  dissolution 
of  the  injunction,  which  was  afterwards 
denied.  Pending  this  petition  the  cir- 
cuit court  of  appeals  was  created. 
Held  that,  assuming  the  decree  for  in- 
junction and  accounting  to  be  an  inter- 
locutory decree,  from  which  an  appeal 
would  lie  to  that  court,  yet  the  order 
denying  the  rehearing  was  not  appeal- 
able, for  it  was  not  an  interlocutory  de- 
cree or  order  continuing  an  injunction, 
within  that  section,  and  it  is  immaterial 
that  there  was  no  right  of  appeal  at  the 
time  the  injunction  was  granted.  Bos- 
ton &  A.  R.  Co.  V.  Pullman's  Palace 
Car  Co.  (1892)  51  Fed.  305,  2  C.  C.  A. 
172. 

An  order  held  not  an  order  continuing 
an  injunction.  Dreutzer  v.  Frankfort 
Land  Co.  (1895)  65  Fed.  642,  13  C.  C. 

A.  73. 

An  order  dismissing  an  application 
to  set  aside  an  injunction  granted  by 
an  order  appointing  a  receiver  directing 
a  party  to  deliver  to  him  possession  of 
property  in  controversy,  and  enjoining 
him  from  interfering  with  the  receiver's 
possession,  was  an  order  continuing  the 
injunction,  within  Act  June  6,  1900,  c. 
803,  amending  §  7.     Ileinze  v.  P»utte  & 

B.  Consol.  Min.  Co.  (1901)  107  Fed.  165, 
46  C.  C.  A.  219.  An  interlocutory  or- 
der entered  by  a  circuit  court  on  a  mo- 
tion to  dissolve  a  temporary  injunc- 
tion, refusing  such  motion  and  coutin- 
uing  the  injunction  until  final  hearing, 
is  an  order  "continuing  an  injunction." 
Berliner  Gramophone  Co.  v.  Seaman 
(1901)  108  Fed.  714,  47  C.  C.  A.  630. 
An  order  made  on  an  application  for  re- 
argument  of  a  motion  for  an  injunction 
and  a  motion  to  vacate,  overruling  both 
said  motions  and  continuing  the  injunc- 
tion previously  granted,  is  appealable, 
although  the  original  injunction  was  not 
formally  vacated,  but  merely  suspended 
pending  the  disposition  of  such  mo- 
tions. Armat  Moving  Picture  Co.  v. 
Edison  Mfg.  Co.  (1903)  125  Fed.  939, 
60  C.  O.  A.  380.  An  order  or  decree 
refusing  to  dissolve,  discharge,  or  va- 
cate an  injunction  is  not  an  order  con- 
tinuing the  injunction.  Rowan  v.  Ide 
(1901)  107  Fed.  161,  46  C.  C.  A.  214, 
writ  of  certiorari  denied  (1901)  21  Sup. 
Ct.  924,  181  U.  S.  619,  45  L.  Ed.  1031. 
An  order  denying  a  motion  to  dissolve 
a  preliminary  injunction  is  not  one 
"continuing"  the  injunction,  within  Act 
March  3,  1891,  c.  517,  §  7.  and  is  not 
appealable  thereunder.  Pioneer  Lace 
Mfg.  Co.  v.  Dodd  (1910)  181  Fed.  688, 
ICNl  C.  C.  A.  586.  And  under  section 
7,  as  amended  by  Act  June  6,  1900,  c. 
803,  and  Act  April  14,  1906,  c.  1627, 
an  order  overruling  a  motion  to  dissolve 
or  modify  an  injunction  previously 
granted  is  not  one  continuing  the  in- 
junction. Lewis  v.  Hitchman  Coal  & 
Coke  Co.  (1910)  176  Fed.  549,  100  C. 
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0.  A.  137,  dismissing  appeal  Hitchman 
Coal  &  Coke  Co.  v.  Mitchefl  (O.  C. 
1909)    172  Fed.  963. 

No  appeal  lies  from  an  order  refusing 
to  dissolve  a  temporary  restraining  or- 
der. Pack  V.  Carter  (1915)  223  Fed. 
638,  139  C.  O.  A.  184. 

8.  Orders   appointing    receivers^— An 

appeal  will  not  lie  from  an  order  ap- 
pointing a  receiver  merely  because  it 
contains  the  usual  mandatory  direction 
in  the  nature  of  an  injunction  requir- 
ing the  defendant,  its  officers,  agents 
and  employes  to  deliver  the  property  in 
their  hands  to  the  receiver.  Highland 
Ave.  &  B.  R.  Co.  v.  Columbian  Equip- 
ment Co.  (1898)  18  Sup.  Ct.  240,  241, 
168  U.  S.  627,  42  L.  Ed.  605.  Ap- 
peals from  interlocutory  orders  appoint- 
ing receivers  are  authorized  to  be  taken 
from  the  district  court  of  Alaska  under 
Act  Cong.  June  6,  1900,  c.  786,  regu- 
lating appeals  from  that  court,  when 
read  in  connection  with  section  7,  as 
amended  June  6, 1900,  c.  803,  by  provid- 
ing for  appeals  from  orders  appointing 
receivers.  In  re  McKenzie  (1901)  21 
Sup.  Ct.  468,  473,  180  U.  S.  536,  45  L. 
Ed.  657.  An  appeal  may  be  taken 
from  an  order  appointing  a  receiver 
for  a  corporation,  and  granting  an  in- 
junction restraining  its  officers  from 
interfering  with  him.  Texas  Consol. 
Compress  &  Manufacturing  Ass*n  v. 
Storrow  (1«99)  92  Fed.  5,  34  C.  C.  A. 
182.  An  order  appointing  a  resident 
CO- receiver  to  act  with  receivers  previ- 
ously appointed,  entered  prior  to  Act 
June  6,  1900,  c.  803,  is  not  appealable. 
Coltrane  v.  Templeton  (1901)  106  Fed. 
370,  45  C.  C.  A.  328.  Act  March  3, 
1891,  c.  517,  S  7.  affords  defendant  re- 
lief in  a  case  where  receivers  are  im- 
properly appointed,  whether  with  or 
without  notice.  Mann  v.  Gaddie  (1907) 
158  Fed.  42,  88  C.  C.  A.  1.  reversing 
decree  Caddie  v.  Mnnn  (C.  C.  1906)  147 
Fed.  955,  960.  An  interlocutory  decree, 
in  effect  appointing  a  special  master, 
though  he  be  named  "conditional  re- 
ceiver," is  not  appealable,  not  being 
such  order  appointing  a  receiver  as  is 
appealable,  under  section  7.  Gulf  Re- 
fining Co.  of  Louisiana  v.  Vincent  Oil  Co. 
(1911)  185  Fed.  87,  107  C.  C.  A.  307. 
While  under  section  7,  as  amended  by 
Acts  Feb.  18,  1895,  April  14,  1906^  and 
June  6,  1900,  an  appeal  does  not  lie 
from  an  order  refusing  to  grant  a  tem- 
porary injunction  or  to  appoint  a  re- 
ceiver such  an  order  is  reviewable  on 
appeal  from  a  final  decree  dismissing 
the  bill.  Texas  Co.  v.  Central  Fuel 
Oil  Co.  (1912)  194  Fed.  1,  114  C.  C. 
A.  21. 

An  appeal  may  be  immediately  taken 
from  a  decree  appointing  a  receiver, 
and  such  appeal  lies,  notwithstanding 
the  order  of  appointment  was  ex  parte. 
Haight  &  Freese  Co.  v.  Weiss  (1907) 
156  Fed.  328,  334,  84  O.  C.  A.  224, 
certiorari  denied  (1907)  28  Sup.  Ct. 
260,  207  U.  S.  594,  62  L.  Ed.  356. 
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An  appeal  from  an  Interlocutory  or- 
der appointing  a  receiver  brings  before 
the  appellate  court  the  question  of  the 
equity  of  the  bill  on  which  such  order 
is  based.  Cabaniss  v.  Reco  Min.  Go. 
(1902)  116  Fed.  318,  54  0.  C.  A.  190. 

9.  Time    within    wiiieh   to    appeals— 

Thirty-day  limitation  for  appeal  applies 
only  to  appeals  to  the  Circuit  Court  of 
Appeals.  United  States  Fidelity  & 
Guarantor  Co.  v.  Bray  (1912)  32  Sup. 
Ct.  620,  624,  225  U.  S.  205,  56  L.  Ed. 
1055,  a^rming  decree  Bray  ▼.  United 
States  Fidelity  &  Guaranty  Co.  (1909) 
170  Fed.  689,  96  C.  C.  A.  9.  When 
the  circuit  court,  after  final  hearing,  has 
made  an  interlocutory  ordec  for  a  per- 
petual injunction,  it  has  concluded  the 
matter  so  far  as  it  is  concerned;  and, 
if  the  defendant  fail  to  appeal  within 
the  30  days  allowed  by  the  statute,  his 
only  remedy  is  by  appeal  after  final  de- 
cree. He  cannot  thereafter  move  the 
court  to  dissolve  the  Injunction,  and 
then  take  an  appeal  from  its  order 
denying  his  motion.  Balder  v.  Walter 
Baker  &  Co.  (1897)  83  Fed.  3.  27 
C.  C.  A.  396.  certiorari  denied  (1898) 
18  Sup.  Ct  939,  168  U.  S.  712,  42  K 
Ed.  1214;  dismissing  appeal  Walter 
Baker  &  Co.  ▼.  Baker  (C.  C.  1896)  77 
Fed.  181.  An  appeal  should  be  dis- 
missed if  not  taken  within  30  days,  as 
required  by  Act  June  6,  1900.  Rowan 
V.  Ide  (1901)  107  Fed.  161,  46  C.  C.  A. 
214,  writ  of  certiorari  denied  (1901) 
21  Sup.  Ct.  924,  181  U.  S.  619,  45  L. 
Ed.  1031.  The  claim  that  the  80  days 
did  not  begin  to  run  until  after  the 
court  had  made  its  order  on  motion  to 
dissolve  the  injunction,  is  unsound 
Pioneer  Lace  Mfg.  Co.  v.  Dodd  (1910) 
181  Fed.  688,  104  C.  C.  A.  586.  See 
Lewis  V.  Hitchman  Coal  &  Coke  Co. 
(1910)  176  Fed.  549,  100  C.  C.  A.  137, 
holding  that  the  appeal  should  be  tak- 
en advantage  of  within  30  days  after 
accrual  of  right  of  appeal. 

10.  Waiver  of  right  to  injunotlon  to 
prevent  an  appoaiw— Where  a  patent  is 
sustained  after  a  full  hearing  on  the 
merits,  and  the  taking  of  an  account 
would  involve  little  labor  and  expense, 
complainant  should  be  allowed  to  waive 
his  right  to  an  injunction  until  the  de- 
cree becomes  final,  so  as  to  deprive  de- 
fendant of  an  opportunity  to  appeal 
from  the  interlocutory  decree  under 
Act  March  3.  1891,  §  7.  Lockwood  ▼. 
Wickes  (1895)  75  Fed.  118,  21  C.  C. 
A.  267. 

li.  Bond  on  appeai^— The  fixing  of 
the  bond  on  appeal  from  an  interlocu- 
tory order  granting  an  injunction  rests 
in  the  discretion  of  the  trial  court,  and 
its  order  is  not  reviewable  on  the  ap- 
peal. Crown  Cork  &  Seal  Co.  v.  Stand- 
ard Stopper  Co.  (1904)  136  Fed.  184, 
eS9  C.  C.  A.  519. 

12.  Supersedeas^— Upon  an  appeal  to 
the  circuit  court  of  appeals  from  an  in- 
terlocutory decree  granting  or  continu- 
ing an  injunction,  defendant  is  not  en- 


titled to  a  supersedeas  as  a  matter  of 
right,  and  it  is  within  the  discretion  of 
the  circuit  court  to  grant  or  refuse  the 
same.  In  re  Haberman  Mfg.  Co.  (1893) 
13  Sup.  Ct.  527,  528,  147  U.  S.  525, 
37  L.  Ed.  206;  Lalance  &  Grosjean 
Mfg.  Co.  v.  Habermann  Mfg.  Co.  (C. 
C.  1892)  53  Fed.  375;  Id.  (C.  C.  1893) 
54  Fed.  375;  Timolat  v.  Philadelphia 
Pneumatic  Tool  Co.  (C.  C.  1904)  130 
Fed.  903.  CONTRA,  Soci^t6  Anonyme 
du  Filtre  Chamberland  Systeme  Pas- 
teur V.  Blount  (C.  C.  1892)  51  Fed. 
610. 

A  writ  of  supersedeas  issued  by  the 
clerk  of  a  circuit  court  of  appeals  is 
not  void  because  its  issue  was  directed 
by  a  judge  of  the  court,  and  not  by  the 
court  as  a  court.  In  re  McKenzie 
(1901)  21  Sup.  Ct  468,  473,  180  U. 
S.  536,  45  L.  Ed.  657. 

13.  Power  of  trial  court  notwith- 
standing appeaid— An  appeal  from  an 
interlocutory  order  does  not  remove 
the  cause,  which  remains  generally  in 
the  District  Court  and  subject  to  its 
control.  Foote  v.  Parsons  Non-Skid 
Co.  (C.  C.  A.  1912)  196  Fed.  951. 
The  case,  except  for  the  hearing  on 
the  appeal,  proceeds  in  the  lower  court 
unless  otherwise  specially  ordered. 
Ex  parte  National  Enameling  Co.  (1906) 
26  Sup.  Ct.  404,  201  U.  S.  156,  50  L. 
Ed.  7(K7.  An  appeal  does  not  affect  the 
power  of  the  trial  court  to  proceed  with 
the  cause  with  respect  to  any  matter 
not  Involved  in  the  appeal.  Cuyler  v. 
Atlantic  &  N.  C.  R.  Co.  (C.  C.  1904) 
132  Fed.  568.  Unless  a  stay  is  granted 
b7  that  court.  Crown  Cork  &  Seal 
Co.  V,  Standard  Stopper  Co.  (1904)  136 
Fed.  184,  69  C.  C.  A.  519. 

14.  Time  for  hearing  of  appeals— An 

appeal  from  an  interlocutory  decree 
granting  an  injunction  is  entitled  to  pre- 
cedence, and  to  be  advanced  on  the  cal- 
endar for  hearing,  subject,  however,  to 
the  rules  of  the  court  as  to  the  filing  of 
briefs  unless  for  reasons  of  exigency 
shown  a  special  order  is  made  for  an 
earlier  hearing.  Star  Brass  Works  v. 
General  Electric  Co.  (1904)  129  Fed. 
102,  63  C.  C.  A.  604. 

15.  Scope  and  extent  of  review  In 
general^— An  appeal  from  an  interlocu- 
tory decree  granting  an  injunction,  may 
be  taken  from  the  whole  decree.  It 
need  not  be  restricted  to  the  part 
granting  the  injunction.  Smith  v.  Vul- 
can Iron  Works  (1897)  17  Sup.  Ct.  407, 
408,  165  U.  S.  518,  41  L.  Ed.  810.  The 
court  may  dismiss  the  bill  where  there 
is  nothing  in  the  affidavits  tending  to 
throw  a  doubt  as  to  the  facts  insuffi- 
cient to  justify  relief.  Mast,  Foos  & 
Co.  V.  Stover  Mfg.  Co.  (1900)  20  Sup. 
Ct.  708,  177  U.  S.  485,  44  L.  Ed.  865. 
But  will  not  disturb  the  interlocutory 
order  where  the  questions  of  law  or 
fact  to  be  ultimately  determined  are 
difficult,  and  injury  to  the  moving  par- 
ty will  be  immediate,  certain,  and  great 
if  the  relief  is  denied,  while  the  loss  of 
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the  opposing  party  will  be  comparative- 
ly small  if  it  is  granted.  Dimick  v. 
Shaw  (1899)  94  Fed.  266,  86  G.  C.  A. 
347. 

The  power  to  review  the  order  cannot 
be  hampered  or  restricted  by  any  prior 
ruling  of  the  trial  coart,  involving  the 
same  question  or  any  phase  of  the  ques- 
tion, though  made  in  an  order  from 
which  a  direct  appeal  is  not  allowed, 
especially  where  such  ruling  relates  to 
the  jurisdiction  of  the  court  Lake 
Street  El.  R.  Co.  v.  Farmers'  Loan  & 
Trust  Co.  (1897)  77  Fed.  769,  23  C.  C. 
A.  448.  overruling  appeal  (C.  C.  1896) 
72  Fed.  864.  A  case  of  granting  and 
dissolving  a  temporary  injunction  held 
not  a  case  for  interference  of  the  ap- 
pellate court.  Bradshaw  v.  Miners' 
Bank  (1897)  77  Fed.  932,  23  C.  C.  A. 
578.  A  decree  granting  an  injunction 
against  infringement  of  a  patent  wiU 
not  be  reviewed  on  appeal  on!  the 
ground  that  the  injunction  does  not 
cover  a  matter  as  to  which  there  was 
no  allegation  in  the  bill  nor  prayer  for 
relief  and  which  was  not  presented  to 
the  Circuit  Court.  New  Jersey  Patent 
Co.  V.  Schaefer  (1909)  178  Fed.  276, 
101  C.  C.  A.  640,  affirming  decree  Same 
V.  Schaeffer  (C.  C.  1908)  159  Fed.  171. 
A  preliminary  injunction  against  the 
infringement  of  a  patent  terminates 
with  the  expiration  of  the  patent  by 
limitation,  and  an  appeal  from  the  or- 
der granting  such  injunction,  pending 
and  undetermined  at  the  time  of  such 
expiration,  will  be  dismissed.  Nation- 
al Folding  Box  &  Paper  Co.  v.  Robert- 
son (1900)  104  Fed.  552,  44  C.  C.  A.  29. 
Where,  pending  an  appeal  from  an  in- 
terlocutory order  final  decree  is  entered 
for  complainant,  which  is  affirmed  on 
appeal,  the  appeal  from  the  order  be- 
comes a  moot  case,  and  should  be  dis- 
posed of  by  a  judgment  that  the  order 
has  been  superseded.  Howard  Bros. 
Mfg.  Co.  V.  Gibbs  Loom  Harness  & 
Reed  Co.  (1907)  157  Fed.  676,  85  C. 
C.  A.  348,  affirming  judgment  Gibbs 
Loom  Harness  &  Reed  Co.  v.  Howard 
Bros.  Mfg.  Co.  (0.  C.  1907)  153  Fed. 
291. 

An  appeal  from  an  order  granting  a 
preliminary  injunction  must  be  deter- 
mined by  the  appellate  court  on  the 
record  as  it  stood  at  the  time  the  or- 
der was  made,  and  additional  evidence 
on  papers  cannot  be  introduced  into 
the  record  thereafter  by  stipulation. 
F.  C.  Austin  Mfg.  Co.  v.  American 
WeUworks  (1902)  121  Fed.  76,  57  C.  C. 
A.  330.  The  only  inquiry  is  whether 
the  discretion  of  the  trial  court  was  im- 
providently  exercised,  and  conditions 
which  were  not  presented  to  such  court, 
affecting  the  scope  of  the  injunction, 
cannot  be  considered  by  the  appellate 
court.  New  Albany  Waterworks  v. 
Louisville  Banking  Co.  (1903)  122  Fed. 
776,  58  C.  C.  A.  576.  And  the  court 
will  only  ascertain  whether  the  order, 
restricted  to  its  fairly  certain  meaning, 
is  justified  by  the  record.     Tunstall  v. 
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Steams  Coal  Co.  (1911)  192  Fed.  808, 
113  C.  C.  A.  132.  Affidavits  and  ad- 
missions constitute  competent  evidence 
in  opposition  to  an  application  for  in- 
junction, and,  Uiough  disregarded  by  the 
trial  court,  must  be  considered  on  ap- 
peal. Shubert  v.  Woodward  (1909) 
167  Fed.  47,  92  C.  C.  A.  509.  But  wiU 
not  review  findings  of  fact  unless  shown 
that  they  were  improvidontly  made. 
Workingmen's  Amalgamated  Council  of 
New  Orleans  v.  U.  S.  (1893)  57  Fed. 
85,  86,  6  C.  C.  A.  258. 

Where  an  Interlocutory  injunction  is 
merely  subsidiary  to  other  relief,  an 
appeal  presents  only  the  question 
whether,  conceding  such  other  relief  to 
have  been  proper,  the  injunction  was 
a  proper  remedy.  Florida  Const.  Co.  v. 
Young  (1892)  59  Fed.  721,  8  C.  C..A. 
231.  An  appeal  from  a  decree  award- 
ing an  injunction  against  infringement 
of  a  patent  and  authorizing  an  account- 
ing as  to  damages,  and  which  has  not 
become  final,  does  not  raise  any  ques- 
tion as  to  the  damages  recoverable  un- 
der the  pleadings  and  proofs.  Metallic 
Extraction  Co.  v.  Brown  (1900)  104 
Fed.  345,  43  C.  C.  A.  568. 

Where  a  circuit  court  ordered  an  in- 
junction to  issue,  and  an  appeal  was 
taken,  and  thereupon  it  directed  that 
the  injunction  should  not  issue  until 
further  order  and  application  was  then 
made  to  the  circuit  court  of  appeals  for 
an  original  order  directing  the  court  to 
vacate  this  latter  order,  held,  that  the 
appellate  court  could  give  no  such  di- 
rections, as  its  jurisdiction  is  only  ap- 
pellate, and  it  can  act  upon  the  court 
below  only  by  mandate.  North  Bloom- 
field  Gravel  Min.  Co.  v.  tJ.  S.  (1897) 
83  Fed.  2,  27  C.  C.  A.  395. 

While  an  interlocutory  order  dissolv- 
ing an  injunction  is  appealable,  and  on 
such  appeal  the  court  has  power  to  dis- 
pose of  the  whole  case,  a  failure  to 
appeal  therefrom  does  not  deprive  the 
complainant  of.  the  right  to  a  review 
of  other  matters  determined  by  the  or- 
der, not  relating  to  the  injunction,  on  an 
appeal  from  a  final  decree.  Chapman 
V.  Yellow  Poplar  Lumber  Co.  (1906) 
143  Fed.  201,  74  C.  C.  A.  331. 

16. Causes    reviewable    on    the 

merits.— On  appeal,  under  Act  March 
3,  1891,  c.  517,  I  7,  from  an  interlocu- 
tory decree  granting  an  injunction,  the 
circuit  court  of  appeals  might  consider 
and  determine  the  case  on  its  merits, 
and  render  or  direct  a  final  decree  dis- 
missing the  bill.  Smith  v.  Vulcan  Iron 
Works  (1897)  17  Sup.  Ct.  407,  410, 
165  U.  S.  518,  41  L.  Ed.  810;  Consol- 
idated Piedmont  Cable  Co.  v.  Pacific 
Cable  Ry.  Co.  (1893)  58  Fed.  226,  7 
C.  C.  A.  195,  reaffirming  decrees 
(1892)  53  Fed.  382,  3  C.  C.  A.  566, 
and  53  Fed.  385,  3  C.  C.  A.  570.  An 
appeal  from  an  order  granting  a  tem- 
porary injunction  and  appointing  a  re- 
ceiver carries  up  the  entire  order,  so 
that  the  case,  on  occasion,  may  be  con- 
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sidered  and  determined  on  its  merits. 
In  re  Tampa  Suburban  R.  Co.  (1897) 
18  Sup.  Ct.  177,  179,  168  U.  S.  583, 
42  L.  Ed.  589;  Texas  Consol.  Com- 
press &  Manufacturing  Ass*n  v.  Stor- 
row  (1899)  92  Fed.  5,  34  C.  C.  A.  182. 
The  rule  that  on  an  appeal  from  an  in- 
terlocutory decree  declaring  infringe- 
ment of  a  patent,  and  directing  an  in- 
junction and  accounting,  the  circuit 
court  of  appeals  may  go  into  the  mer- 
its, and  dispose  of  the  whole  case,  is 
to  be  applied  only  when  the  full  record 
is  brought  before  it,  and  when  the  de- 
cree below  was  entered  after  a  full 
hearing.  Marden  v.  Campbell  Printing- 
Press  &  Manufacturing  Co.  (1895)  67 
Fed.  809,  15  C.  C.  A.  26;  dUmissing 
appeal  Campbell  Printing-Press  & 
Manufacturing   Co.   t.   Marden    (C.    C. 

1894)  64  Fed.  782.  Where  the  record 
on  appeal  from  an  interlocutory  order 
granting  a  preliminary  injunction  re- 
straining the  infringement  of  a  patent 
contains  sufficient  evidence  to  enable 
the  Circuit  Court  of  Appeals  to  deter- 
mine that  the  patent  is  inyalid  or  that 
for  other  reasons  the  bill  cannot  be 
maintained,  such  court  may  order  its 
dismissal.  Such  power  will  only  be  ex- 
ercised, however,  in  plain  cases.  Co- 
operating Merchants*  Co.  v.  Hallock 
(1904)  128  Fed.  596.  64  C.  C.  A.  104. 
Upon  an  appeal  from  an  order  grant- 
ing a  preliminary  injunction,  where  the 
question  involved  is  one  of  law,  deter- 
mining the  ultimate  rights  of  the  par- 
ties, and  is  fully  presented  by  the  rec- 
ord, the  court  of  appeals  will  decide 
the  same  upon  the  merits,  and  render 
a  decree  finally  disposing  of  the  case. 
City  of  Knoxville  v.  Africa  (1896)  77 
Fed.  501.  23  C.  C.  A.  252.  remanding 
case  Africa  v.  City  of  Knoxville  (C.  C. 

1895)  70  Fed.  729.  In  determining 
whether  an  injunction  was  properly 
granted  in  connection  with  the  appoint- 
ment of  a  receiver,  the  propriety  of  the 
entire  order  or  decree  may  be  consid- 
ered, notwithstanding  the  statutes  do 
not  provide  for  an  appeal  from  an  or- 
der appointing  a  receiver.  United 
States  Rubber  Co.  v.  American  Oak 
Leather  Co.  (1897)  82  Fed.  248,  27  C. 
C.  A.  118,  decree  modified  (1899)  96 
Fed.  891.  37  C.  C.  A.  599.  On  an  ap- 
peal from  an  interlocutory  order  ap- 
pointing a  receiver  and  granting  an  in- 
junction, the  circuit  court  of  appeals 
may  dispose  of  the  case  on  the  merits 
when  it  determines  that  there  is  no  eq- 
uity in  the  bill  which  would  warrant 
the  granting  of  ultimate  relief  to  com- 
plainant. Tornanses  v.  Melsing  (1901) 
109  Fed.  710,  47  C.  C.  A.  596.  On  an 
appeal  from  an  interlocutory  order 
granting  or  continuing  an  injunction, 
the  court  may  determine  the  suit  on  its 
merits,  and  dismiss  the  bill,  where  the 
case  stated  is.  one  which  a  court  of  eq- 
uity will  not  entertain.  Berliner  Gram- 
ophone Co.  V.  Seaman  (1901)  110  Fed. 
30.  49  C.  C.  A.  99.  If  the  appellate 
court  is  of  opinion  that  relief  cannot 


be  granted  and  that  on  the  final  hear- 
ing the  bill  must  be  dismissed,  it  is  its 
duty  to  make  a  final  disposition  of  the 
case.  Arkansas  Southeastern  R.  Co.  v. 
Union  Sawmill  Co.  (1907)  154  Fed. 
304,  83  C.  C.  A.  224.  Where,  on  ap- 
peal from  an  order  for  a  preliminary 
injunction,  the  equity  of  the  bill  is  chal- 
lenged, the  appellate  court  should  con- 
sider the  question  whether  the  court 
below  has  done  so  or  not.  On  appeal 
from  an  order  appointing  a  receiver, 
the  court  will  consider  the  equity  of 
the  bill,  though  not  considered  by  the 
court  below.  Shubert  v.  Woodward 
(1009)  167  Fed.  47,  92  C.  C.  A.  509. 

On  appeals  from  orders  granting  pre- 
liminary injunctions  restraining  putting 
into  effect  of  railroad  rate  statutes 
which  are  prima  facie  valid,  their  in- 
validity depending  on  facts  to  be  prov- 
ed, the  effect  of  such  injunctions  being 
to  prevent  a  practical  test  of  the  law 
before  the  final  hearing,  it  is  the  appel- 
late court's  duty  to  examine  the  whole 
case  on  the  law  and  facts,  regardless 
of  the  usual  rule  as  to  weight  to  be 
given  to  the  decision  below  in  matters 
involving  exercise  of  discretion.  Rail- 
road Commission  of  Alabama  v.  Cen- 
tral of  Georgia  Ry.  Co.  (1909)  170 
Fed.  225,  95  C.  C.  A.  117.  reversing 
decree  Central  of  Georgia  Ry.  Co.  v. 
Railroad  Commission  of  Alabama  (C. 
C.  1908)  161  Fed.  025. 

Where  an  interlocutory  decree  in  a 
suit  for  infringement  of  a  patent  ad- 
judges the  patent  valid  and  infringed, 
awards  an  injunction,  and  directs  an 
accounting,  an  appeal  may  be  taken 
from  the  whole  of  such  decree,  and  the 
CJircuit  Court  of  Appeals  has  author- 
ity to  consider  and  decide  the  case  on 
the  merits,  not  only  with  respect  to  the 
patent  infringement  of  which  was  en- 
joined, but  also  as  to  another,  infringe- 
ment of  which  was  charged  but  not  de- 
termined by  the  lower  court,  and  may 
render  or  direct  a  final  decree  dismiss- 
ing the  bill  as  to  both.  Highland  Glass 
Co.  V.  Schmertz  Wire  Glass  Co.  (1910) 
178  Fed.  944,  102  C.  C.  A.  316,  writ 
of  certiorari  denied  Schmertz  Wire 
Glass  Co.  V.  Highland  Glass  Co.  (1911  > 
31  S.  Ct.  472,  219  U.  S.  588,  55  L.  Ed. 
348.  On  a  broad  appeal  from  an  in- 
terlocutory decree  granting  an  injunc- 
tion and  ordering  an  accounting  in  a 
patent  case,  the  court  may  decide  the 
case  on  the  merits,  and  direct  a  dis- 
missal of  the  bill.  Sheffield  Car  Co.  v. 
D'Arcy  (1912)  194  Fed.  686,  116  C.  C. 
A.  322. 

17.  Causes  not  reviewable  on  the 

merits. — ^A  decree  sustaining  the  valid- 
ity of  a  patent,  declaring  infringement, 
directing  an  injunction  perpetual  in 
form,  and  referring  the  cause  to  a  mas- 
ter to  take  an  account  of  damages  and 
profits,  is  interlocutory,  and  on  an  ap- 
peal therefrom,  the  court  is  limited  to 
the  question  whether  the  injunction 
was  providently  granted  in  the  exercise 
of  a  legal  discretion,  and  it  can  have 
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no  jurisdiction  to  render  a  decision  on 
the  other  questions,  even  at  the  re- 
quest of  both  parties.  Columbus  Watch 
Co.  V.  Robbins  (1892)  52  Fed.  337,  3 
C.  C.  A.  103,  certificate  dismissed 
(1893)  13  S.  Ct.  594,  148  U.  S.  266,  37 
L.  Ed.  445,  disapproving  Jones  Co.  v. 
Munger  Mfg.  Co.  (1892)  50  Fed.  785, 
1  C.  C.  A.  668. 

An  appeal  from  an  order  granting  an 
injunction  pendente  lite  does  not  in- 
volve the  merits  of  the  suit;  but  the 
only  questions  for  determination  are 
whether  the  court  had  jurisdiction  to 
entertain  the  motion,  and,  if  so,  wheth- 
er the  relief  was  improvidently  grant- 
ed. Harding  v.  Corn  Products  Refining 
Co.  (1909)  168  Fed.  658,  94  C.  C.  A. 
144,  writ  of  certiorari  denied  Corn 
Products  Refining  Co.  v.  Harding 
(1909)  29  S.  Ct.  696,  214  U.  S.  515, 
53  L.  Ed.  1063.  The  court  will  not  or- 
dinarily consider  the  merits  of  the 
cause,  but  will  confine  itself  to  the 
question  as  to  whether  the  court  below 
has  abused  its  discretion.  Consequent- 
ly, when  such  an  order  is  affirmed  the 
court  below  is  still  at  liberty  to  modify 
the  same  as  the  future  circumstances 
of  the  case  require.  Bissell  Carpet- 
Sweeper  Co.  v.  Goshen  Sweeper  Co. 
(1896)  72  Fed.  545,  19  C.  C.  A.  25, 
reversing  decree  Goshen  Sweeper  Co. 
of  Grand  Rapids,  Mich.,  v.  Bissell  Car-i 
pet-Sweeper  Co.  (1895)  72  Fed.  67, 
19  C.  C.  A.  13.  The  court  will  not  or- 
dinarily go  into  the  merits  of  the  case 
further  than  necessary  to  determine 
whether  the  court  below  had  jurisdic- 
tion, and,  if  so,  whether  it  exceeded  a 
reasonable  discretion  in  making  the  or- 
der, although  if  the  record  plainly  ex- 
hibits the  whole  case,  and  the  court  is 
able  without  injustice  to  finally  deter- 
mine the  entire  merits  of  the  case,  it 
may  do  so.  City  of  Owensboro  v. 
Cumberland  Telephone  &  Telegraph 
Co.  (1909)  174  Fed.  739,  99  C.  C. 
A.  1.  And  will  not  determine  the  cause 
on  its  merits,  when  the  rights  of  the 
parties  can  only  be  made  to  appear  by 
full  proof  of  the  facts.  City  of  Knox- 
ville  V.  Africa  (1896)  77  Fed.  501,  23 
C.  C.  A.  252,  remanding  case  Africa  v. 
City  of  Knoxville  (C.  C.  1895)  70  Fed. 
729.  The  circuit  court  of  appeals  can- 
not, by  reason  of  any  action  of  the  cir- 
cuit court,  finally  determine  the  mat- 
ters in  controversy.  Duplex  Prin ting- 
Press  Co.  V.  Campbell  P.  P.  &  Mfg. 
Co.  (1895)  69  Fed.  250,  16  C.  C.  A. 
220,  modifying  decree  Campbell  P.  P. 
&  Mfg.  Co.  V.  Marden  (C.  C.  1894)  64 
Fed.  782. 

The  right  of  complainant  to  other  re- 
lief demanded  by  his  bill  cannot  be  con- 
sidered when  it  has  not  been  passed 
upon  by  the  court  below;  and  the  only 
question  before  the  appellate  court  is 
the  propriety  of  the  injunction.  Hart 
V.  Buckner  (1892)  54  Fed.  925,  5  C.  C. 
A.  1,  affirming  order  Buckner  v.  Hart 
(C.  C.  1892)  52  Fed.  835. 

An  appeal  from  an  order  granting  a 
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preliminary  injunction  against  infringe- 
ment of  a  patent  brings  up  for  review 
the  propriety  of  the  injunction  only, 
and  the  case  will  not  be  considered  on 
the  merits.  Consolidated  Rubber  Tire 
Co.  V.  Diamond  Rubber  Co.  of  New 
York  (1907)  157  Fed.  677,  85  C.  C.  A. 
349,  decree  affirmed  (1908)  162  Fed. 
892,  89  C.  C.  A.  582.  which  is  affirmed 
Diamond  Rubber  Co.  of  New  York  v. 
Consolidated  Rubber  Tire  Co.  (1911) 
31  S.  Ct.  444,  220  U.  S.  428,  55  L.  Ed. 
527.  The  only  question  for  review  is 
whether  the  injtmction  was  erroneously 
or  improvidently  granted  in  the  legal 
discretion  of  the  trial  court,  and  the 
questions  of  the  validity  of  the  patent 
and  infringement  can  be  considered 
only  incidentally,  as  bearing  upon  this 
matter.  Blount  v.  Societe  Anonyme  du 
Filtre  Chamberland  Systeme  Pasteur 
(1892)  53  Fed.  98,  3  C.  C.  A.  455, 
granting  order  to  set  aside  supersedeas 
Societe  Anonyme  du  Filtre  Chamber- 
land  Systeme  Pasteur  v.  Blount  (C.  C. 
1892)  51  Fed.  610.  The  court  will  not 
review  the  entire  case,  except  when  the 
determination  of  the  question  whether 
the  injunction  was  erroneous  requires 
an  examination  of  the  case  on  the  mer- 
its. Gamewell  Fire-Alarm  Tel.  Co.  v. 
Municipal  Si^al  Co.  (1894)  61  Fed. 
208,  9  C.  C.  A.  450,  dismissing  appeal 
Municipal  Signal  Co.  v.  Gamewell  Fire- 
Alarm  Tel.  Co.  (C.  C.  1892)  52  Fed. 
464,  distinguishing  Richmond  v.  Atwood 
(1892)  52  Fed.  10,  2  C.  C.  A.  596,  17 
L.  R  A.  615.  And  will  not  enter  on 
a  consideration  of  the  main  question, 
in  advance  of  final  hearing  in  the  cir- 
cuit court,  if  the  complainant  has 
brought  himself  within  the  rule  as  to 
the  right  to  a  preliminary  injunction. 
Jensen  v.  Norton  (1894)  64  Fed.  662, 
12  C.  C.  A.  608.  A  review  by  the  ap- 
pellate court  is  limited  to  the  inquiry 
whether  there  was  an  abuse  of  discre- 
tion in  granting  the  injunction.  Kings 
County  Raisin  &  Fruit  Co.  v.  United 
States  Consol.  Seeded  Raisin  Co. 
(1910)  182  Fed.  59,  104  C.  C.  A.  499. 
Where  questions  of  fact  and  of  mixed 
law  and  fact  are  presented  on  appeal 
from  the  court  which  has  issued  an  in- 
junction upon  a  prior  adjudication  of 
validity  of  a  patent,  the  appellate  court 
will  reserve  decision  until  final  hearing 
below.  Fireball  Gas  Tank  &  Illumi- 
nating Co.  V.  Commercial  Acetylene  Co. 
(1912)  198  Fed.  650,  117  C.  C.  A.  354. 
Where  both  parties  appealed  from  an 
interlocutory  decree  finding  that  one 
claim  of  a  patent  was  invalid,  and  that 
another  claim  was  valid  and  infringed, 
and  directing  an  injunction  and  ac- 
counting, the  court  will  consider  only 
so  much  of  the  decree  as  granted  an 
injunction.  Kilmer  Manufg  Co.  v. 
Griswold  (1895)  67  Fed.  1017,  15  C. 
C.  A.  161,  reversing  decree  (C.  C. 
1894)  62  Fed.  119,  decree  affirmed 
(1896)  74  Fed.  561,  20  C.  C.  A.  65a 
The  question  of  .the  validity  of  a  pat- 
ent which  has  been  sustained  in  prior 
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contested  litigation,  not  only  between 
other  parties,  but  between  the  same 
parties,  will  not  be  considered  on  an 
appeal  from  an  order  granting  a  pre- 
liminary injunction  against  its  infringe- 
ment F.  O.  Austin  Mfg.  Co.  v.  Amer- 
ican Wellworks  (1902)  121  Fed.  76, 
57  O.  C.  A.  330,  affirming  order  Amer- 
ican Wellworks  v.  F.  0.  Austin  Mfg. 
Co.  (C.  C.  1900)  98  Fed.  992.  Where 
determination  of  the  question  of  in- 
fringement on  an  appeal  from  an  order 
granting  a  temporary  injunction  will 
not  be  final,  the  appellate  court  will  de- 
fer the  decision  of  that  question  until 
after  final  hearing.  Stearns-Roger  Mfg. 
Co.  V.  Brown  (1902)  114  Fed.  939,  52 
C.  C.  A.  559.  On  appeal  from  an  or- 
der granting  a  preliminary  injunction 
against  iofringement  of  a  patent,  the 
only  question  for  consideration  is 
whether  the  legal  discretion  of  the  trial 
court  was  improvidently  exercised.  F. 
C.  Austin  Mfg.  Co.  v.  American  Well- 
works  (1902)  121  Fed.  76,  57  a  C.  A. 
330.  And  on  such  question  the  fact 
that  complainant  was  required  to  give 
ample  security,  and  defendant  was  giv- 
en the  privilege  of  dissolving  the  in- 
junction by  furnishing  counter  security, 
is  entitled  to  consideration.  American 
Fur  Befining  Co.  v.  Cimiotti  Unhairing 
Co.  (1902)  118  Fed.  838,  55  C.  C.  A. 
513.  An  order  granting  a  preliminary 
injunction  against  infringement,  or  re- 
quiring the  defendant  in  the  alterna- 
tive to  give  a  bond,  where  such  bond 
had  been  given,  so  that  defendant's 
business  is'  not  disturbed,  will  not  be 
reviewed  on  the  merits  on  appeal  in 
advance  of  the  hearing  on  full  proofs. 
United  Blue-Flame  Oil  Stove  Co.  v. 
SUver  &  Co.  (1904)  128  Fed.  925,  63 
C.  C.  A.  110.  On  an  appeal  from  an 
order  granting  a  preliminary  injunction 
restraining  infringement  of  a  patent 
which  has  been  adjudged  valid  in  a 
previous  suit,  where  the  record  con- 
tains only  the  affidavits  used  on  the 
motion,  the  question  of  infringement 
only  is  presented  for  review.  Ferry- 
Hallock  Co.  V.  Herman  (1910)  178 
Fed.  550,  101  C.  C.  A.  230,  reversing 
order  (C.  C.  1909)  171  Fed.  437. 

An  appeal  from  a  decree  appointing 
a  receiver  for  a  corporation,  ordering 
its  officers  to  deliver  property  to  the 
receiver,  and  enjoining  them  from  in- 
terfering with  it,  does  not  present  the 
question  whether  the  receiver  is  prop- 
erly appointed.  Lake  Nat  Bank  v. 
Wolfeborough  Sav.  Bank  (1897)  78 
Fed.  517,  24  C.  C.  A.  195,  motion  de- 
nied (1896)  84  Fed.  1018,  28  C.  C.  A. 
683. 

On  appeal  from  an  order  granting  a 
preliminary  injunction  in  aid  of  the  ap- 
pointment of  a  receiver,  where  the 
question  as  to  the  jurisdiction  of  the 
circuit  court  was  of  a  grave  and  vital 
character,  held,  that  the  circuit  court 
of  appeals  would  not  then  determine 
it,  but  would  decide  the  question  of  the 
propriety  of  the  injunction  on  its  mer- 


its, and  leave  the  jurisdictional  ques- 
tion until  after  final  decree  below,  so 
that  the  parties,  if  they  so  desired, 
might  take  it  direct  to  the  supreme 
court  Carson  v.  Combe  (1898)  86 
Fed.  202,  29  C.  C.  A.  660. 

On  an  appeal  from  an  interlocutory 
order  granting  a  preliminary  injunction 
restraining  defendants  from  removing 
from  a  building  certain  property  claim- 
ed by  complainant  to  be  a  part  of  the 
realty,  where  the  allegations  of  the 
bill  and  the  proofs  upon  the  hearing 
were  sufficient  to  show  prima  facie 
that  complainant  was  the  equitable 
owner  of  the  realty,  the  court  will  not 
enter  upon  the  question  whether  or  not 
the  property  involved  constitutes  fix- 
tures, which  is  a  question  to  be  deter- 
mined when  the  suit  is  tried  on  the 
merits;  the  rule  being  that  such  an 
order  will  be  affirmed  unless  an  abuse 
of  legal  discretion  appears.  Murray^ 
V.  Bender  (1901)  109  Fed.  585,  48  C. 
C.  A.  555. 

Where  an  injunction  pendente  lite 
was  granted  before  issue  joined,  and  it 
appeared  that  the  case  was  one  involv- 
ing controverted  questions  of  fact,  the 
appellate  court,  on  appeal  from  the  or- 
der granting  such  injunction,  would  not 
examine  the  merits  of  the  case  to  de- 
termine whether  the  injunction  was 
improvidently  granted.  Kerr  v.  City 
of  New  Orleans  (1903)  126  Fed.  920, 
61  C.  C.  A.  450. 

On  an  appeal  from  an  order  grant- 
ing an  injunction  pendente  lite  before 
issue  joined,  where  it  appears  that  the 
cause  is  one  involving  controverted 
questions  of  fact,  the  court  will  not 
enter  upon  the  merits  to  determine 
whether  the  injunction  was  improvi- 
dently granted.  Railroad  Commission 
of  Texas  v.  J.  Rosenbaum  Grain  Co. 
(1904)  130  Fed.  110,  64  C.  C.  A.  444, 
affirming  order  J.  Rosenbaum  Grain 
Co.  V.  Chicago,  R,  I.  &  T.  Ry.  Co.  (C. 
C.  1903)  130  Fed.  46. 

Where  a  preliminary  injunction  has 
been  granted  on  a  sworn  bill,  which 
presents  grave  questions  of  law,  to 
prevent  immediate  and  certain  injury 
to  the  moving  party,  and  it  appears 
that  no  injury  will  result  therefrom  to 
the  defendant  which  cannot  be  provid- 
ed against  by  a  bond,  the  appellate 
court  on  an  appeal  from  the  order  will 
not  consider  questions  going  to  the 
merits  of  the  bill,  which  should  be 
raised  by  proper  pleadings  and  first 
presented  to  the  trial  court  Lehman 
V.  Graham  (1905)  135  Fed.  39.  67  C. 
C.  A.  513. 

An  important  question  such  as  one 
involving  water  rights  in  Alaska  will 
not  be  determined  on  the  merits,  on  an 
appeal  from  an  order  denying  a  prelim- 
inary injunction,  the  application  for 
which  was  heard  on  affidavits.  James 
V.  Wild  Goose  Mining  &  Trading  Co. 
(1906)  143  Fed.  868,  75  C.  C.  A.  76. 

18.  —^  Discretion  of  tower  coart.^ 
The  granting  or  refusal  of  an  injunc- 
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tion  rests  in  the  sound  discretion  of  the 
trial  court,  and  its  action  cannot  be 
disturbed  in  the  absence  of  an  abuse 
of  discretion.  City  of  Knoxville  v.  Af- 
rica (1896)  77  Fed.  501,  23  C.  0.  A. 
252  (remanding  case  Africa  v.  City  of 
Knoxville  [C.  C.  1895]  70  Fed.  729); 
Charles  E.  Hires  Co.  v.  Consumers* 
Co,  (1900)  100  Fed.  809,  41  C.  C.  A. 
71;  Bartholomew  v.  Union  Paper  & 
Bag  Co.  (1902)  113  Fed.  289,  51  C.  O. 
A.  250;  United  States  Gramophone  CJo. 
V.  Seaman  (1902)  113  Fed.  745,  51  O. 
C.  A.  419;  Stearns-Roger  Mfg.  Co.  v. 
Brown  (1902)  114  Fed.  939,  52  C.  O. 
A.  559;  Empire  State-Idaho  Mining  & 
Developing  Co.  v.  Bunker  Hill  &  S. 
Mining  &  Concentrating  Co.  (1903)  121 
Fed.  973,  58  C.  C.  A.  311;  Kerr  v. 
City  of  New  Orleans  (1903)  126  Fed. 
920,  61  C.  C.  A.  450;  Shea  v.  Nilima 
(1904)  133  Fed.  209,  66  C.  C.  A.  263; 
Werner  Co.  v.  Encyclopedia  Britannica 
Co.  (1905)  134  Fed.  831,  1024,  67  C. 
C.  A.  281  (affirming  order  [C.  C.  1904] 
E2ncyclopedia  Britannica  Co.  y.  Amer- 
ican Newspaper  Ass'n,  130  Fed.  460); 
Continuous  Glass  Press  Co.  v. 
Schmertz  Wire  Glass  Co.  (1907)  153 
Fed.  577,  82  C.  C.  A.  587;  Kings 
County  Raisin  &  Fruit  Co.  v.  United 
States     Consol.     Seeded     Raisin     Co. 

(1910)  182  Fed.  59,  104  C.  C.  A.  499; 
I^ve  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(1911)  185  Fed.  321,  107  C.  C.  A.  403 
(affirming  orders  Atchison,  T.  &  S.  F. 
R,  Co.  V.  liove  [C.  C.  1909]  174  Fed. 
59,  and  Missouri,  K.  &  T.  Ry.  Co.  v. 
Same  [C.  C.  1910]  177  Fed.  493,  and 
writ  of  certiorari  denied  West  v.  At- 
chison, T.  &  S.  F.  R.  Co.  ri911]  31 
Sup.  Ct.  721,  220  U.  S.  618,  55  L.  Ed. 
612);    Kryptok  Co.  v.  Stead  Lens  Co. 

(1911)  190  Fed.  767,  111  C.  C.  A.  495, 
39  L.  R.  A.  (N.  S.)  1;  Texas  Trac- 
tion Co.  V.  Barron  G.  Collier  (1912) 
195  Fed.  65,  115  C.  C.  A.  82;  Fireball 
Gas  Tank  &  Illuminating  Co.  y.  Com- 
mercial Acetylene  Co.  (1912)  198  Fed. 
650,  117  C.  C.  A.  354;  City  of  Kan- 
kakee V.  American  Water  Supply  Co; 

(1912)  199  Fed.  757,  118  C.  C.  A.  195; 
American  Grain  Separator  Co.  v.  Twin 
City  Separator  Co.  (1912)  202  Fed. 
202,  120  (J.  O.  A.  644;  Hanover  Star 
MilUng   Co.   V.   Allen   &   Wheeler    Co. 

(1913)  208  Fed.  513,  125  C.  C.  A.  515. 
A  proper  discretion  does  not  include 
the  misapplication  of  the  law  to  con- 
ceded facts.  Hanover  Star  Milling  Co. 
V.  Allen  &  Wheeler  Co.  (1913)  208 
Fed.  513,  125  C.  C.  A.  515.  The  dis- 
cretion will  not  be  reviewed  where  the 
evidence  is  conflicting,  or  in  the  ab- 
sence of  manifest  abuse.  Working- 
men's  Amalgamated  Council  v.  U.  S. 
(1893)  57  Fed.  85,  6  C.  C.  A.  258  (af- 
firming order  U.  S.  v.  Workingmen's 
Amalgamated  Council  of  New  Orleans 
[O.  C.  1893]  54  Fed.  994) ;  Thompson 
V.  Nelson  (1895)  71  Fed.  339,  18  C.  O. 
A.  137.  And  where  the  evidence  has  a 
reasonable  tendency  to  make  out  a  pri- 
ma facie  case  for  plaintiff,  the  order 
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will  generally  be  affirmed,  though  there 
may  be  a  material  conflict  in  the  evi- 
dence. Southern  Pac.  Co.  v.  Earl 
(1897)  82  Fed.  690,  27  0.  C.  A.  185. 
The  action  of  a  trial  judge  in  granting 
a  preliminary  injunction  will  not  be  re- 
viewed, where,  under  the  evidence,  it 
was  within  the  limits  of  judicial  dis- 
cretion. Lykins  ▼.  Chesapeake  &  O. 
Ry.  Co.  (1913)  209  Fed.  573,  126  C. 
C.  A.  395.  An  order  denying  an  in- 
junction or  an  order  granting  an  in- 
junction will  not  be  reversed,  unless 
legal  discretion  to  grant  or  withhold 
the  order  was  improvidently  exercised. 
Thompson  v.  'Nelson  (1895)  71  Fed. 
339,  18  C.  C.  A.  137  (following  Duplex 
Printing-Press  Co.  v.  Campbell  Print- 
ing-Press,  Etc.,  Co.  [1895]  69  Fed.  2.">0, 
16  C.  C.  A.  220);  Proctor  &  Gamble 
Co.  v.  Globe  Refining  Co.  (1899)  92 
Fed.  357,  34  C.  C.  A.  405;  Hammond 
Elevator  Co.  v.  Board  of  Trade  of  City 
of  Chicago  (1905)  143  Fed.  292,  74  C. 
C.  A.  430;  King  Lumber  Co.  v.  Ben- 
ton (1911)  186  Fed.  458,  108  C.  C.  A. 
436;  Acme  Acetylene  Appliance  Co.  v. 
Commercial  Acetylene  Co.  (1911)  192 
Fed.  321,  112  C.  C.  A.  573;  City  of 
Grand  Rapids  v,  Warren  Bros.  Co. 
(1912)  196  Fed.  892,  116  C.  C.  A.  454. 

An  appellate  court  will  not  interfere 
with  the  exercise  of  the  discretion  of  a 
chancellor  in  refusing  to  dissolve  an 
injunction,  either  absolutely  or  on  con- 
dition of  giving  security,  unless  there 
is  manifest  error  in  the  conclusion 
peached  by  him.  Ritter  v.  Ulman 
(1897)  78  Fed.  222,  24  C.  C.  A.  71, 
affirming  decree  Ulman  v.  Ritter  (C.  C. 
1896)  72  Fed.  1000.  An  order  refus- 
ing to  dissolve  a  temporary  injunction 
will  not  be  disturbed  on  appeal,  where 
the  bill  makes  a  prima  facie  case  for 
the  granting  of  the  injunction,  and  the 
showing  leaves  the  question  fairly 
within  the  discretion  of  the  court. 
City  of  Terre  Haute  v.  Farmers'  Loan 
&  Trust  Co.  (1900)  99  Fed.  838,  40  O. 
C.  A.  117.  To  justify  reversal,  it  must 
clearly  appear  that  a  mistake  was 
made  by  the  court  below.  Findings 
held  not  so  clearly  erroneous  as  to  jus- 
tify the  reversal  of  an  order  based 
thereon  denying  a  preliminary  injunc- 
tion. Paris  Medicine  Co.  v.  W.  H. 
Hill  Co.  (1900)  102  Fed.  148,  42  C.  C. 
A.  227. 

An  order  denying  a  temporary  in- 
junction will  not  be  reversed  on  appeal 
unless  there  is  a  strong  probability 
that  the  complainant  on  final  hearing 
will  show  himself  entitled  to  the  relief 
prayed  for,  or  unless  it  appears  that 
the  complainant  will  sustain  great  loss 
and  damage,  or  be  put  to  unnecessary 
trouble  and  expense,  if  the  existing 
status  is  not  maintained.  Higginson  v. 
Chicago,  B.  &  Q.  R.  Co,  (1900)  102 
Fed.  197,  42  C.  C.  A.  254.  It  wiU  not 
be  reversed  except  for  very  strong 
reasons.  New  York  Asbestos  Mfg.  Co. 
V.  Ambler  Asbestos  Air-Cell  Covering 
Co.  (1900)  102  Fed.  890,  43  0.  a  A. 
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46.  Or  unless  the  error  is  clear. 
Lake  Shore  &  M.  S.  By.  Go.  v.  Felton 

(1900)  103  Fed.  227,  43  G.  O.  A.  189. 

An  order  granting  a  preliminary  in- 
junction will  not  be  reversed  on  ap- 
peal unless  it  clearly  appears  that  the 
court  below  has  fallen  into  a  misap- 
prehension respecting  the  facts  or  law 
hi  a  matter  vital  to  the  issue.  Loew 
Filter  Go.  v.  German-American  Filter 
Co.  of  New  York  (1901)  107  Fed. 
949,  47  G.  G.  A.  94  (modifying  order 
Crerman-American  Filter  Go.  of  New 
York  V.  Loew  FUter  Go.  [G.  G.  1900] 
103  Fed.  303);  Louisville  Home  TeL 
Co.  V.  Gumberland  Telephone  &  Tele- 
graph Go.  (1901)  111  Fed.  663,  49  G. 
C.  G.  A.  524  (reversing  Gumberland 
Telephone  &  Telegi-aph  Go.  v.  Louis- 
ville Home  Tel.  Go.  [G.  G.  1901]  110 
Fed.  596) ;  Massie  v.  Buck  (1904)  128 
Fed.  27,  62  G.  G.  A.  535;  Acme  Acety- 
lene Appliance  Go.  v.  Gommercial 
Acetylene  Go.  (1912)  192  Fed.  321, 
112  G.  G.  A.  573  (affirming  order  Gom- 
mercial Acetylene  Go.  v.  Acme  Acety- 
lene Appliance  Co.  [G.  G.  1911]  188 
Fed.  89).  It  will  not  be  disturbed  un- 
less violative  of  the  rules  of  equity. 
Lehman  v.  Graham  (1905)  135  Fed. 
39,  67  C.  G.  A.  513;  Texas  Traction 
Co.  V.  Barron  G.  Gollier  (1912)  195 
Fed.  65,  115  G.  G.  A.  82.  An  or- 
der granting  or  denying  a  preliminary 
injunction  will  not  be  reversed  unless 
there  has  been  a  plain  disregard  of 
the  facts  or  of  settled  principles  of 
equity  applicable  thereto.  Yogel  v. 
Warsing  (1906)  146  Fed.  949,  77  G. 
G.  A.  199;  Bush  v.  Pioneer  Min.  Co. 
(1907)  154  Fed.  480,  83  G.  G.  A.  320; 
Alaska  Pac.  Ry.  &  Terminal  Go.  v. 
Copper  Biver  &  N.  W.  Ry.  Go.  (1908) 
160  Fed.  862,  87  G.  G.  A.  666.  The 
general  rule  which  should  govern  the 
appellate  court  in  reviewing  orders 
granting  preliminary  injunctions  in  pat- 
ent cases  is  that  the  order  will  not  be 
disturbed,  imless  it  clearly  appears  that 
the  court  below  has  exercised  its  dis- 
cretion upon  a  wholly  wrong  compre- 
hension of  the  facts  or  law  of  the  case. 
Interurban  Ry.  &  Terminal  Co.  v. 
Westinghouse  Electric  &,  Mfg.  Go. 
(1911)  186  Fed.  166,  108  G.  G.  A.  298. 

An  order  granting  an  injunction  will 
not  be  reversed  on  appeal,  where  it  was 
made  in  an  ancillary  suit,  and  followed 
a  similar  order  granted  by  another 
court  in  the  principal  case,  and  where 
the  court  acted  after  a  careful  consid- 
eration of  the  issues  and  facts.  Unit- 
ed States  Gramophone  Go.  v.  Seaman 
(1902)  113  Fed.  745,  51  G.  G.  A.  419. 

While  the  exercise  of  discretion  in 
granting  a  preliminary  injunction  will 
not  be  disturbed,  unless  violative  of 
equity  rules,  such  injunction  will  be 
dissolved  on  appeal,  if  the  appellate 
court  is  of  the  opinion  that  the  bUl  is 
without  equity.  Southern  Express  Go. 
T.  Long  (1913)  202  Fed.  462,  120  G. 
0.   A.    568,  reversing  decree  Long  v. 
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Southern  Express  Go.  (D.  O.  1912) 
201  Fed.  441. 

The  rule  governing  the  review  by  an 
appellate  court  of  an  order  granting 
or  refusing  a  preliminary  injunction 
stated.  Louisville  &  N.  R.  Go.  v.  West- 
em  Union  Telegraph  Co.  (1913)  207 
Fed.  1,  124  G.  G.  A.  573,  affirming  or- 
der Western  Union  Telegraph  Co.  v. 
LouisviUe  &  N.  R.  Go.  (D.  G.  1913) 
201  Fed.  946. 

The  discretion  of  the  court  in  ap- 
pointing receivers  or  refusing  applica- 
tions for  such  appointment  will  not  be 
interfered  with  on  appeal,  except  in 
cases  where  it  has  been  manifestly 
abused.  United  States  Shipbuilding  Go. 
V.  Gonklin  (1903)  126  Fed.  132,  60 
G.  G.  A.  680;  Briggs  v.  Neal  (1903) 
120  Fed.  224,  56  C.  C.  A,  572,  reversing 
decree  Neal  v.  Briggs  (G.  C.  1901)  110 
Fed.  477. 

Appellate  courts  will  not  interfere 
with  the  discretion  of  the  courts  be- 
low in  fixing  the  compensation  of  re- 
ceivers and  their  counsel  unless  it  has 
been  abused.  Wilkinson  v.  Washington 
Trust  Co.  of  aty  of  New  York  (1900) 
102  Fed.  28,  42  C.  G.  A.  140;  Braman 
V.  Farmers'  Loan  &  Trust  Go.  (1902) 
114  Fed.  18.  51  G.  G.  Al  644. 

19.  ^—  Presumptions.— Where  an 
order  referring  the  whole  cause  to  a 
master  would  have  been  irregular  when 
made,  under  the  equity  rules,  unless 
by  consent  of  the  parties,  such  consent 
must  be  presumed  in  the  absence  of 
anything  on  the  subject  in  the  record. 
Haight  &  Freese  Co.  v.  Weiss  (1907) 
156  Fed.  328,  84  C.  G.  A.  224,  writ  of 
certiorari  denied  (1907)  28  S.  Gt  260, 
207  U.  S.  594,  52  L.  Ed.  356. 

Where  the  record  does  not  show  the 
contrary,  it  will  be  presumed  on  appeal 
from  an  order  granting  a  temporary  in- 
junction that  the  evidence  was  sufficient 
to  warrant  the  order.  King  Lumber 
Co.  V.  Benton  (1911^  186  Fed.  458,  108 
C.  G.  A.  436. 

20.  Disposition  of  cause  on  appeal.— 

Where,  on  appeal  to  the  circuit  court 
of  appeals  from  an  order  granting  in- 
terlocutory injunction,  it  appeared  that, 
while  the  bill  challenged  the  consti- 
tutionality of  the  state  law,  it  also 
raised  the  question  whether  the  cause 
was  one  of  equitable  cognizance,  the 
circuit  court  of  appeals,  being  of  opin- 
ion that  equity  cUd  not  have  jurisdic- 
tion, will  dissolve  the  injunction,  and 
order  the  bill  dismissed.  Green  v. 
Mills  (1895)  69  Fed.  852,  16  C.  G.  A. 
516,  30  L.  R.  A.  90,  appeal  dismissed 
Mills  V.  Green  (1895)  16  S.  Ct  132, 
159  U.  S.  651,  40  L.  Ed.  293.  The 
court  in  reversing  an  order  of  a  cir- 
cuit court  granting  on  ex  parte  affida- 
vits a  preliminary  injunction  in  a  suit 
for  the  infringement  of  a  patent  should 
not  dismiss  the  bill,  where  complain- 
ants apparently  had  no  opportunity, 
previous  to  the  hearing  in  the  lower 
court,  to  inspect  the  affidavits  filed  by 
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defendants,  and  was  granted  no  leave 
to  rebut  them.  Brill  v.  Peckham  Motor 
Truck  &  Wheel  Co.  (1903)  23  Sup.  Ct. 
562,  564,  189  U.  S.  57,  47  L.  Ed.  706. 

The  functions  of  the  court,  in  re- 
viewing orders  granting  or  refusing 
preliminary  injunctions,  are  such  that 
it  may  properly  affirm  an  order  grant- 
ing an  injunction  in  one  case,  and  an 
order  refusing  one  in  another,  on  sub- 
stantially the  same  evidence;  the  mat- 
ter being  one  not  involving  the  exercise 
of  exact  legal  judgment  on  the  part  of 
the  trial  court,  but  merely  judicial  dis- 
cretion. Sodete  Anonyme  Du  Filtre 
Chamberland  Systeme  Pasteur  v.  Allen 
(1898)  90  Fed.  815,  33  C.  C.  A.  282. 

Where  the  court  below  has  found  a 
defendant  guilty  of  unfair  competition, 
practiced  deliberately  and  designedly, 
and  has  granted  an  injunction  for  the 
protection  of  complainant's  rights  as. 
it  found  them,  but  fell  short  m  its  judg- 
ment as  to  the  extent  of  such  rights, 
its  error  will  be  corrected  on  appeal, 
and  its  injunction  broadened  to  afford 
the  full  measure  of  relief  to  which  the 
complainant  is  entitled.  Charles  E. 
Hires  Co.  v.  Consumers*  Co.  (1900) 
100  Fed.  .809,  41  C.  C.  A.  71. 

An  order  granting  a  temporary  in- 
junction in  an  action  for  infringement 
will  not  be  reversed,  where  the  court 
below  required  complainant  to  give 
bond,  and  a  final  determination  of  the 
question  of  infringement  cannot  be  had 
until  final  hearing.  Stearns-Roger 
Mfg.  Co.  V.  Brown  (1902)  114  Fed.  939, 
52  C.  C.  A.  559. 

Where  the  ex  parte  proofs  produced 
by  the  parties  on  the  hearing  of  a 
motion  for  a  preliminary  injunction  are 
conflicting,  the  case  will  not  be  review- 
ed on  the  merits  on  an  appeal  from  the 
order  entered,  but  such  order  will  be 
affirmed  unless  it  clearly  appears  that 
the  court  below  improperly  exercised 
its  discretion.  Chickering  v.  Chicker- 
ing  &  Sons  (1903)  120  Fed.  69,  56 
C.  C.  A.  475. 

Evidence  of  anticipation  contained  in 
the  record  on  appeal  from  an  order 
granting  a  preliminary  injunction 
against  infringement  of  the  Hallock 
patent,, No.  600,782,  for  a  weeding  ma- 
chine, held  insufficient  to  justify  the 
appellate  court  in  dismissing  the  bill, 
in  view  of  prior  decisions  sustaining 
the  validity  of  the  patent,  but  such  as 
to  warrant  a  reversal  of  the  order  ap- 
pealed from.  Co-operating  Merchants' 
Co.  V.  Hallock  (1904)  128  Fed.  596,  64 
C.  C.  A.  104. 

An  order  granting  a  preliminary  in- 
junction restraining  the  removal  out  of 
the  jurisdiction  of  the  court  of  proper- 
ty on  which  complainant  claims  a  lien 
will  not  be  disturbed  by  an  appellate 
court  where  such  removal  might  work 
irreparable  injury  to  complainant,  and 
the  continuance  of  the  injunction  can- 
not seriously  harm  the  defendants,  un- 
less it  is  entirely  clear  from  the  record 
that    there    is    no    equity   in    the    bilL 
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Coram  v.  Ingersoll  (1904)  133  Fed. 
226,  66  C.  C.  A. -280,  affirming  order 
IngersoU  v.  Coram  (C.  C.  1904)  132 
Fed.  168. 

Where  a  Circuit  Court,  in  a  suit  in 
equity  for  infringement  of  a  patent,  has 
held  certain  claims  of  the  patent  in- 
valid, as  too  broad,  but  has  entered  an 
interlocutory,  decree  granting  an  in- 
junction and  accounting  for  infringe- 
ment as  to  other  claims,  from  which 
defendant^  has  appealed,  the  Circuit 
Court  of  Appeals,  on  an  affirmance  of 
the  same,  will  not  require  complain- 
ant to  enter  a  disclaimer,  under  R.  S. 
§  4922,  post,  §  &468,  as  to  the  claims 
adjudged  invalid  by  the  Circuit  Court, 
until  by  the  entry  of  a  final  decree  he 
has  had  the  opportunity  to  appeal  and 
have  such  adjudication  reviewed  by 
the  appellate  court.  Page  Mach.  Co. 
V.  Dow,  Jones  &  Co.  (1909)  168  Fed. 
703,  94  C.  C.  A.  209,  affirming  decree 
(C.  C.  1908)  166  Fed.  473. 

On  an  appeal  from  an  order  grant- 
ing a  preliminary  injunction,  the  de- 
cision of  the  judge  who  made  the  or- 
der will  not  be  reversed  unless  it  ap- 
pears, after  a  consideration  of  the 
grounds  presented  to  him  for  his  ac- 
tion, that  his  legal  discretion  to  grant 
or  withhold  the  order  was  improvidently 
exercised.  If,  however,  it  appears  on 
appeal  that  the  record  is  such  as  to 
forbid  final  relief  it  would  be  the  duty 
of  the  court  to  at  least  reverse  the  or- 
der for  injunction.  City  of  Shelby- 
viUe,  Ky..  v.  Glover  (1910)  184  Fed. 
234,  106  O.  C.  A.  376. 

A  Circuit  Court  of  Appeals  will  not 
dismiss  a  bill  for  infringement  on  an 
appeal  from  an  interlocutory  order  ex- 
cept in  a  clear  case.  National  Electric 
Signaling  Co.  v.  Telefunken  Wireless 
Telegraph  Co.  of  United  States  (191:^) 
200  Fed.  591,  119  C  C.  A.  71,  revers- 
ing order  (C.  C.  1911)  193  Fed.  424. 

Where  the  court,  in  passing  on  an 
application  for  preliminary  injunction, 
acted  on  its  views  of  a  question  of  law^ 
and  did  not  exercise  discretion,  the' 
Court  of  Appeals  on  an  appeal  from  an 
interlocutory  order,  would  consider  the 
legal  question  and  direct  the  granting 
or  withholding  of  the  injunction  ac- 
cording to  its  view  of  the  law.  Cum- 
berland Telephone  &  Telegraph  Co.  v. 
City  of  Memphis  (1912)  200  Fed.  65T, 
119  C.  C.  A.  73. 

21.  Review  by  Supreme  Court.— The 

act  does  not  authorize  an  appeal  to  the 
Supreme  Court  from  a  decree  of  the 
Circuit  Court  of  Appeals,  affirming, 
without  direction,  an  interlocutory  or- 
der of  the  Circuit  Court  for  the  is- 
sue of  a  temporary  injunction.  Kir- 
wan  V.  Murphy  (1898)  18  Sup.  Ct  592, 
170  U.  S.  205,  42  L.  Ed.  1009.  A  de- 
cree of  a  federal  Circuit  Court  of  Ap- 
peals which,  on  appeal  under  Act 
March  3,  1891,  §  7,  as  amended  by  Act 
April  14,  1906,  to  review  interlocutory 
decree  granting  an  injunction,  reversed 
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the  decree  and  directed  that  bill  be 
dismisaed,  is  appealable  to  the  Supreme 
Court  under  section  6,  post,  §  1218, 
where  jurisdictiitn  was  invoked  for  di- 
verse citizenship  and  on  the  ground 
that  the  suit  arose  under  act  of  Con- 
gress. United  States  Fidelity  &  Guar- 
anty Co.  V.  Bray'  (1912)  32  Sup.  Ct 
620,  624.  225  U.  S.  205,  56  L.  Ed. 
1055,  aflSrming  decree  Bray  v.  United 
States  ITidelity  &  Guaranty  Co.  (1909) 
170  Fed.  689,  96  C.  C.  A.  9.  And  see, 
post,  f  1218,  and  notes  thereunder. 

22.  —^  Certlorarld-^The  power  of 
the  Supreme  Court  under  post,  {  1217, 
to  review  by  certiorari  extends  to  cases 
brought  to  the  court  of  appeals  under 
this  section.  American  Const.  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co. 
(1893)  13  Sup.  Ct.  758,  762,  148  U. 
S.  372,  37  L.  Ed.  486.  The  Supreme 
Court  will  not  issue  certiorari  to  re- 
view orders  of  the  Circuit  Court  grant- 
ing a  preliminary  injunction  and  ap- 
pointing a  receiver  on  the  ground  that 
the  orders  were  made  by  a  judge  out- 
side the  limits  of  his  circuit,  there  be- 
ing an  adequate  remedy  by  appeal  to 
the  Circmt  Court  of  Appeals  under 
Act  March  3,  1891,  §  7,  as  amended  by 
Act  Feb.  18,  1895.  Though  there  is 
authority  to  issue  certiorari  in  all  prop- 
er cases,  including  a  suit  in  which  an 
injunction  has  been  granted  or  de- 
nied, the  writ  will  be  refused  where 
therei  is  a  plain  and  equally  adequate 
remedy  by  appeal  or  otherwise.  In  re 
Tampa  Surburban  R.  Co.  (1897)  18 
Sup.  Ct.  177,  179,  168  U.  S.  583,  42 
L.  Ed.  589.  And  see  post,  §  1217,  and 
notes  thereunder. 

23. Mandamus.— The      discretion 

in  granting  a  stay  pending  an  appeal 
cannot  be  controlled  by  mandamus 
from  the  Supreme  Court.  In  re  Haber- 
man  Manufacturing  Co.  (1893)  13  Sup. 

§  1122.  (Jud.  Code,  §  130.)  Appellate  and  supervisory  jurisdiction 
under  the  bankrupt  act. 
The  circuit  courts  of  appeals  shall  have  the  appellate  and  super- 
visory jurisdiction  conferred  upon  them  by  the  Act  entitled  "An 
Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  approved  July  first,  eighteen  hundred  and  ninety- 
eight,  and  all  laws  amendatory  thereof,  and  shall  exercise  the  same  in 
the  manner  therein  prescribed. 

Act  July  1.  1898,  c.  641,  §  24,  30  Stat.  553.  Act  March  3,  1911,  c.  231,  § 
130,  36  Stat  1134. 

The  provisions  as  to  the  appellate  and  supervisory  jurisdiction  of  the  Circuit 
Courts  of  Appeals  made  by  the  Bankruptcy  Act,  Act  July  1,  1898,  c.  541,  are 
contained  in  §  24  thereof,  post,  §  9C08. 

The  judgments  and  decrees  of  the  circuit  courts  of  appeals  in  bankruptcy 
proceedings  and  ciuses  are  made  final,  by  Act  Jan.  28,  1915,  c.  22,  §  4,  as 
amended  by  Act  Sept  6,  1916,  c.  448,  §  3,  ante,  §  1120a. 


Ct  527,  147  U.  S.  525,  37  L.  Ed.  266. 
Where  the  Circuit  Court  of  Appeals, 
under  the  authority  of  this  section 
entertains  an  appeal  from  an  order  ap- 
pointing a  receiver  for  a  railroad  com- 
pany and  enjoining  the  disposition  of 
its  property,  and  not  only  modifies  the 
injunction,  but  also  directs  the  circuit 
court  to  discharge  the  receiver  and  re- 
store the  property  to  the  company,  ita  • 
action  in  the  latter  respect,  even  if  er- 
roneous, is  no  ground  for  interference 
by  the  Supreme  Court  by  mandamus. 
American  Construction  Co.  v.  Jack- 
sonville, T.  &  K.  W.  Ry.  Co.  (1893) 
13  Sup.  Ct  758.  764,  148  U.  S.  372, 
37  L.  Ed.  486. 

Cited     without    definite    applioation^ 

Louisville  Trust  Co.  v.  Knott  (1903) 
24  Sup.  Ct..ll9,  123,  191  U.  S.  225,  48 
L.  Ed.  159;  Rexford  v.  BrunsWick- 
Balke-Collender  Co.  (1913)  33  Sup.  Ct 
515,  228  U.  S.  339,  57  L.  Ed.  864; 
Mitchell  Store  BuUding  Co.  v.  Car- 
roll (1913)  34  Sup.  Ct  410,  411.  232 
U.  S.  379,  58  L.  Ed.  650;  Dawson  v. 
Columbia  Ave.  Saving-Fund,  Safe  De- 
posit, Tide  &  Trust  Co.  (1900)  102 
Fed.  200,  206.  42  C.  C.  A.  2r><i;  Scriven 
V.  North  (1904)  134  Fed.  368,  67  C.  C. 
A.  348;  Harris  v.  Rosenberger  (1906) 
145  Fed.  449,  76  C.  C,  A.  225,  13  L. 
R.  A.  (N.  S.)  762  (writ  of  certiorari 
denied  [1906]  27  Sup.  Ct  778,  203  U. 
S.  591,  51  L.  Ed.  331) ;  Texas  v.  Pal- 
mer (1907)  158  Fed.  705,  85  C.  C.  A. 
603,  22  L.  R.  A.  (N.  S.)  316  (modified 
[1909]  29  Sup.  Ct  230,  212  U.  S.  118, 
53  L.  Ed.  435) ;  Jackson  Co.  v.  Gardi- 
ner Inv.  Co.  (1912)  200  Fed.  113,  118 
C.  C.  A.  287;  England  v.  Russell  (C. 
C.  1896)  7tFed.  818,  823;  Ide  v.  Cros- 
by (C.  C.  1900)  104  Fed.  582,  58:^; 
Kansas  City  Gas  Co.  v.  Kansas  City 
(D.  C.  1912)  198  Fed.  500;  American 
Sugar  Refining  Co.  v.  Delaware,  L.  & 
W.  R.  Co.  (D.  C.  1912)  200  Fed.  652. 


Notes  of 
Jirlsdietion  and  power  of  court.— Ap- 
pellate jurisdiction  considered.  Knapp 
V.  IfUwaukee  Trust  Co.  (1910)  30  Sup. 
Ct  412,  216  U.  S.  545,  54  L.  Ed.  610; 
Houghton  V.  Burden  (1913)  33  Sup. 
Ct  491.  228  U.  S.  161,  67  L.  Ed.  780. 


Deoisioiis 

The  Circuit  Court  of  Appeals  in  the 
exercise  of  supervisory  power  is  con- 
fined to  matter  of  law.  First  National 
Bank  of  Chicago  v.  Chicago  Title  & 
Trust  Co.  (11K)5)  25  Sup.  Ct  693,  198 
U.  S.  280,  49  L.  Ed.  1051.     Questions 
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reviewable  in  a  matter  of  law  ou  pe- 
tition to  revise  determined.  In  re  Lee 
(1910)  182  Fed.  579,  105  C.  C.  A.  117, 
and  cases  cited.  See  Burleigh  v.  Fore- 
man (1903)  125  Fed.  217,  60  0.  C.  A. 
109;  In  re  Friend  (1905)  IM  Fed. 
778,  B7  C.  C.  A.  500  (writ  of  certiorari 
denied  [1905]  25  Sup.  Ct  797,  197  U.  S. 
620,  49  li.  Ed.  909);  In  re  Mueller 
(1905)  135  Fed.  711,  68  C.  C.  A.  349; 
Morehouse  v.  Pacific  Hardware  &  Steel 
Co.  (1910)  177  Fed.  337,  100  C.  C.  A. 
647.  And  see  post,  §  9608,  and  notes 
thereunder.  See,  also,  Huntington  v. 
Saunders  (1896)  72  Fed.  10,  18  0. 
0.  A.  409,  dismissing  appeal  (C.  G. 
1894)  64  Fed.  476,  appeal  dismissed 
(1896)  16  S.  Ct.  1120,  163  U.  S.  319, 
41  L.  Ed.  174,  holding  that  the  circuit 
court  of  appeals  has  no  jurisdiction  to 
review  the  decisions  of  the  circuit  court 
in   bankruptcy    proceedings.      And    see 


Hutchins  t.  Briggs  (1894)  61  Fed.  498, 
9  C.  C.  A.  585. 

Petition  for  review  and  questions 
presentedw— A  petition  to  the  cir- 
cuit court  of  appeals  for  a  review  of  a 
decision  of  the  district  court  sitting  in 
bankruptcy  should  state  specifically  the 
question  of  law  which  was  involved  and 
ruled  upon  by  the  district  court,  and 
should  be  accompanied  by  a  certified 
copy  of  so  much  of  the  record  as  will 
exhibit  the  manner  in  which  the  ques- 
tion arose,  and  its  determination;  and 
the  question  of  law  so  presented  is  the 
only  question  which  will  be  decided  by 
the  appellate  court.  In  re  Richards 
(1899)  96  Fed.  935,  37  0.  C.  A.  634, 
dismissing  petition  for  review  of  judg- 
ment (D.  C.  1899)  95  Fed.  258. 

Cited  wltiiout  definite  appiication, 
Bernard  v.  Lea  (1913)  210  Fed.  583, 
127  C.  C.  A.  219. 


§  1123.  (Jud.  Code,  §  131.)     Appeals  from  the  United  States  court 
for  China. 
The  circuit  court  of  appeals  for  the  ninth  circuit  is  empowered 
to  hear  and  determine  writs  of  error  and  appeals  from  the  United 
States  court  for  China  as  provided  in  the  Act  entitled  "An  Act 
creating  a  United  States  court  for  China  and  prescribing  the  ju- 
risdiction thereof,"  approved  June  thirtieth,  nineteen  hundred  and  six. 
Act  June  30,  1906,  c  3934,  §  3,  34  Stat.  815.    Act  March  3,  1911,  c,  231,  i 
131,  36  Stat.  1134. 

Notes  of  Deoisions 


Construction  and  operation  in  gener- 
al-—The  object  of  creating  the  United 
States  Court  for  China,  in  so  far  as  the 
court  is  given  criminal  jurisdiction,  was 
to  secure  to  American  citizens  residing 
or     sojourning     in    China    and    there 


charged  with  crime  the  benefit  #f  the 
principles  of  the  laws  of  the  United 
States.  Biddle  v.  U.  S.  (1907)  156  Fed. 
759,  84  C.  C.  A.  415.  See  post,  §§ 
7687,  7689,  and  notes  thereunder. 


§  1124.  (Jud.  Code,  §  132.)     Allowance  of  appeals,  etc. 

Any  judge  of  a  circuit  court  of  appeals,  in  respect  of  cases 
brought  or  to  be  brought  before  that  court,  shall  have  the  same 
powers  and  duties  as  to  allowances  of  appeals  and  writs  of  error,  and 
the  conditions  of  such  allowances,  as  by  law  belong,  to  the  justices  or 
judges  in  respect  of  other  courts  of  the  United  States,  respectively. 

Act  March  3,  1891,  c  517,  §  11,  26  Stat.  829.    Act  March  3,  1911,  c  231,  I 
132,  36  Stat.  1134. 

Notes  of  DeciBlons 


L    Right  to  reyiew  on  appeal   or  writ  of 
error. 

2.    Prior  statutes. 

3.  Authority  of  Judges. 

4.  Petition  for  appeal  or  writ  of  error. 

5.    Amendment. 

6.  Conditions    precedent   to    allowance    of 

appeal  or  writ  of  error. 

7.  Allowance  of  appeal  or  writ  of  error. 

8.  Isfuance  of  writ  of  error. 

9.  Citation. 

10.  Acts  Bufflcient  to  give  effect  to  appeal 

or  writ  of  error. 

11.  Vacating  allowance  or  dismissal  of  ap- 

peal or  writ  of  error. 

I.  Right  to  review  on  appeal  or  writ 
of  error.— An  appeal  is  a  matter  of 
right  and  its  allowance  does  not  rest  in 
the  discretion  of  the  court  or  judge. 
Simpson  v.  First  Nat.  Bank  (1904)  129 
Fed.  257,  63  O.  O.  A.  371;    Lockman 


V.  Lang  (1904)  132  Fed.  1,  65  C.  C. 
A.  621;  McCourt  v.  Singers-Bigger 
(1906)  150  Fed.  102,  80  C.  C.  A.  5a 
CONTRA,  Simpson  v.  First  Nat  Bank 
(1904)  129  Fed.  257,  63  C.  C.  A.  371. 
holding  that  the  allowance  of  a  writ  of 
error  is  a  matter  of  judicial  determina* 
tion,  on  consideration  of  the  sufficiency 
of  the  grounds  for  it  stated  in  the 
petition  and  assignment  of  errors,  and 
White  V.  Bruce  (1901)  109  Fed.  355, 
48  C.  C.  A.  400,  holding  that  the  fact 
that  the  circuit  court  of  appeals  cannot 
entertain  an  appeal  or  writ  of  error 
until  the  same  has  been  duly  allowed 
shows  conclusively  that  the  right  to  an 
appeal  or  writ  of  error  is  not  an  un- 
qualified one,  and  conclusively  implies 
the  power  and  duty  to  refuse  applica- 
tions therefor  in  some  cases. 
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A  circuit  court  has  no  power  to  re- 
fuse to  allow  an  appeal  on  the  ground 
that  the  decree  sought  to  be  appealed 
from  was  entered  on  a  mandate  from 
the  circuit  court  of  appeals.  And  it 
cannot  deny  an  appeal  from  its  decree 
on  the  ground  that  it  is  frivolous  and 
sought  for  delay  only;  that  being  a 
matter  which  can  only  be  considered  by 
the  appellate  court  Southern  Build- 
ing &  Loan  Ass'if  v.  Carey  (G.  C. 
1902)  117  Fed.  325.  And  a  circuit 
judge,  in  passing  on  an  application  !or 
a  writ  of  error  to  review  a  judgment  at 
law  in  the  circuit  court  of  appeals, 
must  exercise  the  powers  of  that  court. 
Threadgill  v.  Piatt  (C.  0.  1895)  71 
Fed.  1. 

A  reservation  in  a  decree  held  not  to 
reserve  to  the  court  the  right  to  grant 
a  certificate  of  a  jurisdictional  ques- 
tion after  term  so  as  to  authorize  an 
appeal  under  Act  1891,  c  517,  §  11. 
Chamberlin  v.  Peoria,  D.  &  E.  Ry.  Co. 
(1902)  118  Fed.  32,  55  C.  C.  A.  54. 
And  see  post,  §§  1647,  1651,  and  notes 
thereunder. 

2.  —  Prior  statutes.— Where  there 
is  a  question  about  which  there  is  a 
doubt,  as  whether  the  defendant  is 
charged  in  the  indictment  with  a  fel- 
ony or  a  misdemeanor,  and  whether  it 
was  error  to  receive  the  verdict  of  the 
jury  during  the  absence  from  the  court 
of  defendant  and  his  counsel,  and  as  to 
which  question  defendant  has  a  right 
to  take  the  opinion  of  the  appellate 
court,  a  writ  of  error  should  be  grant- 
ed. U.  S.  V.  Whittier  (C.  C.  1882)  13 
Fed.  534. 

Under  Act  1879,  §§  1,  2,  conferring 
on  the  circuit  court  jurisdiction  of 
writs  of  error  in  all  criminal  cases, 
tried  before  the  district  court,  where 
the  sentence  is  imprisonment  or  fine 
exceeding  $300,  and  providing  that  the 
circuit  judge  may  allow  writs  of  error 
in  such  cases,  such  writs  of  error  are 
not  matters  of  right,  but  are  to  be  al- 
lowed in  the  discretion  of  the  circuit 
judge.  Mackin  v.  U.  S.  (O.  C.  1885) 
23  Fed.  334. 

3.  Authority  of  Judges.— The  provi- 
sion of  rule  35  of  the  Circuit  Court  of 
Appeals  of  the  Second  Circuit  (31  C. 
C.  A.  Ixvi,  90  Fed.  Ixvi),  that  an  appeal 
or  writ  of  error  from  a  Circuit  or  Dis- 
trict Court  to  such  court  "may  be  al- 
lowed •  ♦  •  by  any  district  judge 
within  his  district,"  does  not  authorize 
a  district  judge,  while  sitting  in  his 
own  district,  to  allow  an  appeal  from 
a  court  of  another  district  U.  S.  v. 
Moy  Yee  Tai  (1901)  109  Fed.  1,  48  C. 
C.  A.  203. 

A  member  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  has  pow- 
«T  to  allow  an  appeal  from  the  District 
Coart  of  Alaska,  under  the  general 
rules  governing  such  procedure,  which 
Are  made  applicable  by  the  Code  of 
Alaska,    there   being   no    provision   ot 


such  Code  inconsistent  with  such  al- 
lowance. Copper  River  Min.  Co.  v. 
McClellan  (1905)  138  Fed.  333,  70  C. 
C.  A.  623,  writ  of  certiorari  denied 
(1906)  26  S.  Ct.  753,  200  U.  S.  616,  50 
L.  Ed.  622. 

A  single  judge,  on  granting  a  writ  of 
error  or  appeal,  may  also  grant  a  su- 
persedeas, and  prescribe  its  form  and 
terms,  and  the  Circuit  Court  of.  Ap- 
peals alone,  subject  to  review  of  its  ac- 
tion by  the  Supreme  Court,  has  author- 
ity to  determine  its  jurisdiction  of  the 
case,  and  any  question  in  relation  to 
the  form  or  scope  of  the  writs  or  the 
manner  of  their  service.  Tomanses  v. 
Melsing  (1901)  106  Fed.  775,  45  C.  C. 
A.  615. 

See  Hudson  v.  Parker  (1895)  15  Sup. 
Ct.  450,  156  U.  S.  277,  39  L.  Ed.  424, 
as  to  allowance  of  writ  of  error  in  a 
case  of  conviction  of  an  infamous  and 
not  capital  crime,  and  the  signing  of 
citation    and    granting    a    supersedeas. 

4.  Petition  for  appeal  or  writ  of  error. 

— ^The  petition  for  a  writ  of  error,  un- 
der rule  11  of  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit,  is  in- 
tended merely  to  ask  for  a  writ  of  er- 
ror in  general  terms,  and  need  not 
specifically  mention  each  order  or  judg- 
ment complained  of;  but  it  is  enough 
if  such  orders  and  judgments  are  ex- 
cepted to,  and  assigned  for  error  in  the 
assignments  of  error.  And  after  de- 
fendant in  error  has  argued,  both  oral- 
ly and  in  his  brief,  errors  assigned  in 
respect  to  an  order  amending  the  judg- 
ment •originally  entered,  it  is  then  too 
late  to  set  up  an  alleged  defect  in  the 
petition  for  a  writ  of  error,  in  that  it 
did  not  specifically  mention  such  amend- 
ing order  or  judgment.  Teflft  v.  Stern 
(1896)  74  Fed.  755,  21  C.  C.  A.  73,  af- 
firming judgment  (1896)  73  Fed.  591, 
21  C.  C.  A.  67. 

5r  —  Amendments— Leave  to  amend 
a  petition  for  writ  of  error  nunc  pro 
tunc,  after  the  case  has  been  removed 
by,  writ  of  error,  though  perhaps  unnec- 
essary, a  formal  petition  for  the  writ 
not  being  essential,  will  be  granted, 
there  being  a  clear  clerical  error  in 
using  the  word  "defendant"  for  "plain- 
tiff." Gorham  v.  Broad  River  Tp.  (C. 
C.  1902)  113  Fed.  83. 

6.  Conditions  precedent  to  allowance 
of  appeal  or  writ  of  error.— The  re- 
quirement of  rule  11  of  the  Circuit 
Court  of  Appeals  (150  Fed.  xxvii,  79  C. 
C.  A.  xxvii)  that  no  writ  of  error  or 
appeal  shall  be  allowed,  unless  an  as- 
signment of  errors  has  been  filed,  is 
not  jurisdictional;  and  an  appeal  will 
not  be  dismissed  for  a  failure  to  file 
such  assignment  prior  to  the  allowance 
of  the  appeal,  where  but  a  single  ques- 
tion is  involved,  and  it  would  have 
served  no  useful  purpose.  Hultberg  v. 
Anderson  (1913)  203  Fed.  853,  122  C. 
C.  A.  171. 

Failure  to  file  an  assignment  of  er- 
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rors  before  ftllowance  of  an  appeal, 
as  required  by  the  rule  does  not  de- 
prive the  appellate  court  of  jurisdic- 
tion, and  the  appeal  will  not  be  dis- 
missed because  the  assignment  of  er- 
rors was  not  filed  until  later,  where 
there  was  a  valid  reason  therefor. 
Bernard  v.  Lea  (C.  O.  A.  1913)  210  Fed. 
583.  But  see  Webber  v.  Mihills  (1903) 
124  Fed.  64,  59  C.  C.  A.  578,  holding 
that  the  filing  of  an  assignment  of  er- 
rors before  the  allowance  of  an  appeal 
is    indispensable. 

Rule  11  is  sufficiently  complied  with 
when  the  order  allowing  an  appeal  and 
the  petition  and  assignment  of  erfors 
are  filed  in  the  court  below  at  the  same 
time,  the  order  of  allowance  being  con- 
sidered as  taking  effect  on  that  date. 
Copper  River  Min.  Co.  v.  McClellan 
(1905)  138  Fed.  333.  70  C.  C.  A.  623. 
writ  of  certiorari  denied  (1906)  26  S. 
Ct  753.  200  U.  S.  616.  50  L.  Ed.  622. 

7.  Allowance  of  appeal  or  writ  of  er- 
ror—A formal  order  allowing  an  ap- 
peal is  not  essential,  but  it  is  sufficient 
if  the  record  shows  that  an  appeal  was 
prayed,  and  was  in  fact  allowed.  An 
order  granting  leave  to  file  a  petition 
for  appeal,  and  an  assignment  of  errors 
and  a  subsequent  approval  of  the  ap- 
peal bond  reciting  the  allowance  of  an 
appeal,  is  sufficient  to  show  that  the 
appeal  was  allowed  when  the  petition 
therefor  was  filed.  In  re  Fiechtl 
(1901)  107  Fed.  618.  46  C.  C.  A.  497; 
Chamberlain  Transp.  Co.  v.  South  t*ier 
Coal  Co.  (1903)  126  Fed.  165,  61  C. 
C.  A.  109.  It  is  not  necessary  that  a 
writ  of  error  be  allowed  by  a  judge. 
It  is  enough  that  it  is  issued  and  served 
by  a  copy  lodged  with  the  clerk  of  the 
court  to  which  it  is  directed.  Alaska 
United  Gold  Min.  Co.  v.  Keating  (1902) 
116  Fed.  561,  53  C.  C.  A.  655. 

A  writ  of  error  is  the  only  mode  by 
which  a  judgment  at  law  can  be  brought 
up  for  review,  but  such  a  writ,  prop- 
erly issued  and  in  the  record,  will  not 
be  dismissed  because  the  petition  and 
order  were  for  the  allowance  of  an  ap- 
peal, and  not  a  writ  of  error.  The 
petition  and  order,  while  required  by 
proper  practice,  are  not  essential  to  the 
jurisdiction  of  the  appellate  court 
City  of  Wilmington  v.  Ricaud  (1898) 
90  Fed.  212,  32  C.  C.  A.  578. 

Where  a  writ  of  error  was  issued  by 
the  clerk  of  a  circuit  court  \iithout  the 
filing  of  any  petition  therefor,  or  the 
allowance  thereof  by  any  judge,  but  the 
judge  subsequently,  and  within  the  time 
limited,  signed  a  bill  of  exceptions  and 
a  citation,  held,  that  this  was  sufficient 
to  give  jurisdiction  to  the  appellate 
court  Louisville  Trust  Co.  v.  Stock- 
ton (1896)  72  Fed.  1,  18  C.  C.  A. 
408.  Where  a  petition  and  bond  for  an 
appeal  and  citation  were  presented  to 
the  trial  judge,  and  he  made  an  order 
allowing  a  writ  of  error,  fixed  the 
amount  of  bond,  and  accepted  one  spe- 
cificaUy   providing  for  an   appeal,   the 

(1462) 


misuse  of  the  term  **writ  of  error,"  in- 
stead of  "appeal"  would  be  treated  as 
an  inadvertence,  and  would  not  de- 
prive the  Court  of  Appeals  of  jurisdic- 
tion. Rector  v.  Alcorn  (1913)  204  Fed. 
748.  123  C.  C.  A.  125. 

See  post,  §  1124.  and  notes  there- 
under. 

8.  Issuance  of  writ  of  errors— A  writ 
of  error  returnable  to  the  circuit  court 
of  appeals  may  be  issued  from  the 
clerk's  office  of  the  circuit  court  in 
which  the  action  was  tried.  Northern 
Pac.  R.  Co.  V.  Amato  (1892)  49  Fed. 
881,  1  C.  C.  A.  468,  judgment  affirmed 
(1892)  12  Sup.  Ct  740,  144  U.  S.  465, 
36  L.  Ed.  596. 

9.  Citation.— Under  rule  36  of  the 
circuit  ?ourt  of  appeals  for  the  ninth 
circuit  (31  C.  C.  A.  cxli,  90  Fed.  cxli), 
providing  for  the  holding  of  a  term  of 
the  court  at  Seattle  in  September  of 
each  year,  and  that  all  appeals  and 
writs  of  error  from  the  circuit  and 
district  courts  for  the  district  of  Wash- 
ington shall  be  heard  at  the  Seattle 
term  unless  it  is  stipulated  by  the  par- 
ties thereto  that  they  be  heard  at  San 
Francisco,  the  making  of  a  citation  in 
error,  issued  in  September,  after  the 
holding  of  the  Seattle  term,  returnable 
at  San  Francisco,  is  at  most  a  mere  ir- 
regularity, which  is  waived  by  a  stipu- 
lation of  counsel  that  the  cause  be 
heard  at  San  Francisco.  McFadden  v. 
Mountain  View  Min.  &  MilL  Co.  (1899) 
97  Fed.  670,  38  C.  C.  A.  354. 

The  Circuit  Court  of  Appeals  can  ex- 
tend the  time  for  return  of  citation  on 
writ  of  error  during  the  term  to  which 
it  was  made  returnable,  though  Circuit 
Court  of  Appeals  Rules  for  the  Sixth 
Circuit,  rule  18,  subd.  2  (202  Fed.  xii. 
118  C.  C.  A.  xiv),  does  not  give  the 
judge  power  to  extend  the  time  after 
the  return  day.  Shea  v.  U.  S.  (1915) 
224  Fed.  420,  140  C,  C.  A.  120. 

The  court  will  extend  the  time  for 
return  of  citation  on  writ  of  error 
after  the  return  day,  where  the  secur- 
ing of  extension  was  omitted  by  over- 
sight, and  the  time  for  taking  out  a  new 
writ  had  not  expired.     Id. 

10.  Acts  sufficient  to  give  effect  to 
appeal  or  writ  of  error.— On  the  allow- 
ance of  an  appeal  from  a  lower  court, 
and  the  granting  of  a  writ  of  superse- 
deas by  a  judge  of  the  circuit  court  of 
appeals,  a  certified  copy  of  the  order 
allowing  the  appeal,  and  of  the  assign- 
ment of  errors  and  bond,  together  with 
the  original  writ  of  supersedeas  and 
the  citation,  is  sufficient  to  give  effect 
to  the  appeaL  Tornanses  v.  Melslng 
(1901)  106  Fed.  775,  45  C.  C.  A.  615. 

11.  Vacating  allowance  or  dlsniissal 
of  appeal  or  writ  of  error— A  Circuit 
Court  of  Appeals  has  power  during  the 
term  to  vacate  an  order  allowing  an  ap- 
peal inadvertently  entered.  Mackenzie 
v.  Pease  (1906)  146  Fed.  743,  77  C.  C. 
A.  233.     See  Farmers*  Loan  &  Trust 
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Co.  V.  McClure  (1897)  78  Fed.  211,  24 
a  0.  A.  66,  holding  that  when  the  Cir- 
cuit Court  has  made  an  order  allowing 
an  appeal  on  behalf  of  a  party  on  an 
erroneous  appearance  of  counsel  or  un- 
der a  mistake  of  fact,  it  may  and  should, 
on  learning  the  truth,  vacate  such  or- 
der. And  see  also  Moss  v.  Gulf  Com- 
press Co.  (1913)  202  Fed.  657.  121  C. 
C.  A.  67,  holding  that  a  petition  for  a 
writ  of  error  and  the  papers  following 
are  improperly  entitled  in  the  Circuit 


instead  of  the  District  Court  is  not 
ground  for  dismissal  in  the  appellate 
court,  where  the  record  is  authenticated 
by  the  clerk  and  under  the  seal  of  the 
District  Court. 

Cited  without  definite  application, 
Bradford  v.  Southern  R.  Co.  (1904)  25 
Sup.  Ct.  65,  58,  195  U.  S.  243,  49  L. 
Ed.  178;  Whitney  v.  Dick  (1906)  26 
Sup.  Ct  584,  586,  202  U.  S.  132,  50  L. 
Ed.  963;  In  re  Crawford  (1907)  152 
Fed.  169,  81  C.  C.  A.  419. 


'  (Jud-  Code,  §  133.  Superseded.) 
This  section  of  the  Judicial  CJode  provided  for  the  review,  by  circuit  courts 
of  appeals,  in  certain  classes  of  cases,  of  judgments,  etc.,  of  the  supreme 
courts  of  the  Territories  of  Arizona  and  New  Mexico.  Its  provisions  became 
inoperative  on  the  admission  of  those  Territories  to  the  Union  as  States, 
pursuant  to  Act  June  20,  1910,  c.  310,  36  Stat.  557.  Each  of  the  States,  of 
New  Mexico  and  Arizona,  when  admitted  to  the  Union,  was  constituted  one 
judicial  district,  the  district  of  New  Mexico  to  be  attached  to  the  eighth 
circuit  and  the  district  of  Arizona  to  the  ninth  circuit,  by  sections  31,  13, 
respecUvely,  of  said  Act  June  20,  1910,  c  310,  ante,  §§  1053,  1083. 

§  1125.  (Jud.  Code,  §  134.)  Writs  of  error  and  appeals  from  dis- 
trict court  for  Alaska  to  circuit  court  of  appeals  for  ninth  cir- 
cuit; coiut  may  certify  questions  to  the  Supreme  Court. 
In  all  cases  other  than  those  in  which  a  writ  of  error  or  appeal 
will  lie  direct  to  the  Supreme  Court  of  the  United  States  as  pro- 
vided in  section  two  hundred  and  forty-seven,  in  which  the  amount 
involved  or  the  value  of  the  subject-matter  in  cotitroversy  shall  ex- 
ceed five  hundred  dollars,  and  in  all  criminal  cases,  writs  of  error  and 
appeals  shall  lie  from  the  district  court  for  Alaska  or  from  any  divi- 
sion thereof,  to  the  circuit  court  of  appeals  for  the  ninth  circuit,  and 
the  judgments,  orders,  and  decrees  of  said  court  shall  be  final  in  all 
such  cases.  But  whenever  such  circuit  court  of  appeals  may  desire 
the  instruction  of  the  Supreme  Court  of  the  United  States  upon  any 
question  or  proposition  of  law  which  shall  have  arisen  in  any  such 
case,  the  court  may  certify  such  question  or  proposition  to  the  Su- 
preme Court,  and  thereupon  the  Supreme  Court  shall  give  its  instruc- 
tion upon  the  question  or  proposition  certified  to  it,  and  its  instruc- 
tions shall  be  binding  upon  the  circuit  court  of  appeals. 

Act  March  3,  1899,  c.  429,  §  202,  30  Stat.  1307.  Act  June  6,  1900,  c.  786, 
{§  504.  505,  31  Stat.  414,  415.  Act  March  3,  1911,  c.  231,  §  134,  36  Stat. 
1134. 

Notes  of  Deoialoiia 


District  eourt  for  Alaslca.— District 
court  of  Alaska  as  supreme  court  of 
that  territory.  The  Coquitlam  v.  U.  S. 
(1896)  16  Sup.  Ct  1117,  163  U.  S.  346, 
41  L.  Ed.  184,  questions  certified  to  and 
determined,  The  Coquitlam  (D.  C. 
1893)  57  Fed.  706. 

Regulation  of  appellate  Jurisdiction  in 
general.— The  appellate  jurisdiction  of 
the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  over  appeals  and  writs 
of  error  from  the  District  Courts  of 
Alaska  is  not  ruled  by  Act  April  7, 
1874,  c.  80,  post,  i  1652,  but  by  the 
Alaska  Civil  Code  (31  Stat.  414,  c.  51). 
Under  Civ.  Code  Alaska  (31  Stat.  414, 
c  51)  I  504,  and  section  508,  the  Ninth 
Circuit  Court  of  Appeals  had  jurisdic- 
tion to  review  a  decree  in  an  action  to 
recover  an  interest  in  a  mining  claim 
tried  to  the  court  by  writ  of  error. 
Shields  v.  Mongollon  Exploration  Co. 
(1905)  137  Fed.  539,  70  C.  a  A,  123. 


And  see  Leak  v.  Leak  (1907)  156  Fed. 
474,  84  C.  C.  A.  284,  holding  that  a  de- 
cree of  the  District  Court  of  Alaska 
granting  or  denying  a  divorce  or  award- 
ing the  custody  of  minor  children  in  a 
divorce  suit  is  not  appealable  under 
Carter's  Alaska  Codes,  pt.  4,  §  504, 
which  provides  for  appeals  only  in  cases 
involving  money  or  property. 

Final  judgment  or  decree.— Under 
Alaska  Code,  §  504,  an  order  made  by 
the  district  court  by  which  a  placer- 
mining  claim,  together  with  personal 
property  which  is  not  involved  in  the 
litigation,  is  taken  from  one  who  is  in 
the  actual  possession  thereof,  claiming 
ownership,  and  turned  over  to  a  receiv- 
er, with  instructions  to  such  receiver 
to  work  the  claim,  and  extract  there- 
from the  gold,  which  constitutes  its 
sole  value,  and  in  so  doing  to  use  the 
personal  property,  is,  in  effect,  a  final 
decree,  and  appealable  as  such,  where 
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the  property  is  of  the  required  vftlae, 
since  its  effect  may  be  to  depreciate, 
and  perhaps  entirely  destroy,  the  value 
of  defendant's  property.  Tomanses  v. 
Melsing  (1901)  106  Fed.  775,  45  C.  C. 
A.  615.  See  ante,  §  1120,  and  notes 
thereunder. 

Interlocutory    orders    or    decrees.— 

Under  Act  June  6,  1900,  c.  786,  §§  504, 
507,  508,  read  in  connection  with  Act 
March  3,  1891,  §  7,  as  amended  June 
6,  1900  (ante,  §  1121),  an  appeal  will 
lie  from  an  interlocutory  order  of  the 
District  Court  of  Alaska  appointing  a 
receiver.  In  re  McKenzie  (1901)  21 
Sup.  Ct.  468,  472,  180  U.  S.  536,  46 
L.  Ed.  657. 

Alaska  Code,  {  507,  authorizing  an 
appeal  to  the  circuit  court  of  appeals 
from  any  interlocutory  order  granting 
or  dissolving  an  injunction,  authorizes 
an  appeal  from  an  order  granting  an 
injunction,  not  "upon  a  hearing  in  equi- 
ty," though  Act  June  6,  1900,  ante,  § 
1121,  gives  the  right  of  appeal  from 
such  orders  only  "upon  a  hearing  in 
equity,"  and  Alaska  Code,  §  508,  pro- 
vides that  all  provisions  of  law  regulat- 
ing procedure  and  practice  in  cases 
brought  by  appeal  or  writ  of  error  to 
the  Supreme  Court  of  the  United  States 
or  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  ex- 
cept so  far  as  inconsistent  with  the  pro- 
visions of  this  act,  shall  regulate  the 
practice  in  the  District  Court  of  the 
district  of  Alaska;  such  provision  not 
being  intended  to  narrow  or  restrict  the 
provisions  of  section  507.  Lane  v.  Jor- 
don  (1902)  116  Fed.  623.  54  C.  C.  A.  79. 

The  jurisdiction  of  the  Circuit  Court 
of  Appeals  of  an  appeal  from  an  in- 
terlocutory order  granting  or  dissolv- 
ing an  injunction,  or  refusing  to  grant 
or  dissolve  an  injunction,  under  Code 
Civ.  Proc.  Alaska,  §  507,  is  not  limited 
by  section  504  of  such  Code  respect- 
ing appeals  from  final  judgments  or 
orders,  and  which  limits  such  appeals 
to  cases  in  which  the  amount  or  value 
involved  exceeds  $500.  J.  P.  Jorgen- 
son  Co.  V.  Rapp  (1907)  157  Fed.  732, 
85  C.  C.  A.  364. 

Civ.  Code  Alaska,  c.  22,  §  207,  con- 
cerning eminent  domain,  provides  for 
the  making  of  findings  of  certain  facts 
before  the  condemnation  of  land,  and 


that  "the  plaintiff  or  the  defendant,  or 
any  party  interested  in  the  proceedings, 
can  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth 
Circuit  from  any  fiuding  or  judgment 
made  or  rendered  under  this  chapter  as 
in  other  cases.  Such  appeal  does  not 
stay  any  further  proceedings  under  this 
chapter."  Held,  that  a  party  may  ap- 
peal from  such  findings  and  an  order  of 
condemnation  based  thereon  without 
waiting  for  the  assessment  of  damages. 
Van  Dyke  v.  Midnight  Sun  Mining  & 
Ditch  Co.  (1910)  177  Fed.  85, 100  C.  C. 
A.  503.  See  ante,  §  1121,  and  notes 
thereunder. 

Amount  in  controversyw^In  determin- 
ing the  appellate  jurisdiction  of  the  Cir- 
cuit Court  of  Appeals,  the  amount  of 
the  judgment  from  which  the  appeal  or 
writ  of  error  may  be  prosecuted,  and 
not  the  amount  originally  involved  in 
the  suit,  is  the  amount  in  controversy. 
J.  P.  Jorgenson  Co.  v.  Rapp  (1907)  157 
Fed.  732,  85  C.  C.  A.  364.  Carter's 
Alanka  Codes,  pt.  4,  §  504,  does  not- 
authorize  an  appeal  from  a  decree 
granting  or  denying  a  divorce  or  award- 
ing the  custody  of  their  minor  children 
to  one  or  the  other  of  the  divorced  par- 
ties. Leak  v.  Leak  (1907)  156  Fed. 
473,  84  C.  C.  A.  283. 

Certifying  questions  to  Supreme 
Court.— It  is  only  questions  of  gravity 
and  importance  that  the  court  should 
certify  to  the  Supreme  Court.  In  re 
Lau  Ow  Bew  (1891)  12  Sup.  Ct.  43, 
141  U.  S.  583,  35  L.  Ed.  868;  In  re 
Woods  (1892)  12  Sup.  Ct  417,  143  U. 
S.  202,  36  L.  Ed.  125;  Lau  Ow  Bew  t. 
U.  S.  (1892)  12  Sup.  Ct  517,  144  U. 
S.  47,  36  L.  Ed.  340;  American  Con- 
struction Co.  v.  Jacksonville  Ry.  Co. 
(1893)  13  Sup.  Ct  758,  148  U.  S.  372, 
37  L.  Ed.  486;  Forsyth  v.  Hammond 
(1897)  17  Sup.  Ct  665,  166  U.  S.  500, 
41  L.  Ed.  1095.  See  post,  §  1216,  and 
notes  thereunder. 

Review  in  Supreme  Court  in  criminal 

cases.— The  general  right  under  the 
prior  law  to  a  direct  review  in  the  fed- 
eral Supreme  Court  of  judgments  of  the 
District  Court  of  Alaska  in  capital  cas- 
es was  taken  away  by  this  section. 
Itow  V.  U.  S.  (1914)  34  S.  Ct  699,  233 
U.  S.  581,  58  L.  Ed.  1102. 


§  1126.  (Jud.  Code,  §  135.)     Appeals  and  writs  of  error  from  Alas- 
ka ;  where  heard. 
All  appeals,  and  writs  of  error,  and  other  cases,  coming  from 
the  district  court  for  "the  district  of  Alaska  to  the  circuit  court  of 
appeals  for  the  ninth  circuit,  shall  be  entered  upon  the  docket  and 
heard  at  San  Francisco,  California,  or  at  Portland,  Oregon,  or   at 
Seattle,  Washington,  as  the  trial  court  before  whom  the  case  was  tried 
below  shall  fix  and  determine :    Provided,  That  at  any  time  before  the 
hearing  of  any  appeal,  writ  of  error,  or  other  case,  the  parties  there- 
to, through  their  respective  attorneys,  may  stipulate  at  which  of  the 
above-named  places  the  same  shall  be  heard,  in  which  case  the  case 
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shall  be  remitted  to  and  entered  upon  the  docket  at  the  place  so  stipu- 
lated and  shall  be  heard  there. 

Act  Jan.  11,  1909,  c.  15,  85  Stat  585.    Act  March  3,  1911,  c  231,  f  135, 
36  Stat  1135. 

§  1126a.  (Act  Jan.  28,  1915,  c.  22,  §  2.)     Writs  of  error  and  ap^ 
peals  from  supreme  courts  of  Hawaii  and  Porto  Rico. 

Writs  of  error  and  appeals  from  the  final  judgments  and  decrees 
of  the  supreme  courts  of  the  Territorjr  of  Hawaii  and  of  Porto  Rico, 
wherein  the  amount  involved,  exclusive  of  costs,  to  be  ascertained 
by  the  oath  of  either  party  or  of  other  competent  witnesses,  exceeds 
the  value  of  $5,000,  may  be  taken  and  prosecuted  in  the  circuit 
courts  of  appeals.    (38  Stat.  804.) 

This  was  a  provision  in  section  2  of  Act  Jan.  28,  1915,  c.  22,  cited  above. 
Section  6  of  said  act,  post,  §  1704a,  provided  that  the  act  should  not  affect 
cases  pending  in  the  Supreme  Court,  or  cases  in  which  writs  of  error  or  ap- 
peals had  been  allowed  at  the  date  of  the  approval  of  the  act,  and  that  nothing 
in  the  act  should  be  deemed  to  repeal,  amend,  or  modify  the  provisions  of 
Act  March  2,  1907.  c.  2504,  post,  §  1704. 
See  ante,  {  1120,  and  notes  thereunder. 
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1140.  Procedure    in    cases    transmitted      1170. 

by  departments.  1171. 

1141.  Judgments   in   cases   transmitted 

by  departments;    how  paid.  1172. 

1142.  Either   House   of   Congress   may      1173. 

refer  certain  claims  to  court.  1174. 

1143.  Costs  may  be  allowed  prevailing 

party.  1175. 

1144.  Claims   growing   out   of    treaties 

not  cognizable  therein.  1176. 

1145.  Claims  pending  in  other  courts. 

1146.  Aliens.  1177. 

1147.  All  claims  to  be  filed  within  six 

years;    exceptions. 

1148.  Bules   of   practice;     may    punish 

contempts. 
1140.  Oaths  and  acknowledgments.  1178. 

1150.  Petitions  and  verification. 


Petition  dismisFed,  when. 

Burden  of  proof  and  evidence  as 
to  loyalty. 

Claims  for  proceeds  arising  from 
sales  of  abandoned  property. 

Commissioners  to  take  testimony. 

Power  to  call  upon  departments 
for  information. 

When  testimony  not  to  be  taken. 

Examination  of  claimant. 

Testimony;    where  taken. 

Witnesses  before  commissioners. 

Cross-examinations. 

Witnesses;    how  sworn. 

Fees  of  commissioners,  by  whom 
paid. 

Claims  forfeited  for  fraud. 

Claims  under  act  of  June  16, 
1874. 

New  trial  on  motion  of  claimant. 

New  trial  on  motion  of  United 
States. 

Cost  of  printing  record. 

No  interest  on  claims. 

Effect  of  pasrment  of  judgment. 

Final  judgments  a  bar. 

Debtors  to  the  United  States  may 
have  amount  due  ascertained. 

Appeals. 

Appeals  in  Indian  cases. 

Attorney  General's  report  to  Con- 
gress. 

Loyalty  a  jurisdictional  fact  in 
certain  cases. 

Attorney  General  to  appear  for 
the  defense. 

Persons  not  to  be  excluded  as 
witnesses  on  account  of  color 
or  because  of  interest;  plaintiff 
may  be  witness  for  Govern- 
ment. 

Reports  of  court  to  Congress. 
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§  1127.  (Jud.  Code,  §  136.)  Appointment,  oath,  and  salary  of 
judges. 
The  Court  of  Claims,  established  by  the  Act  of  February  twen- 
ty-fourth, eighteen  hundred  and  fifty-five,  shall  be  continued.  It 
shall  consist  of  a  chief  justice  and  four  judges,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  hold  their  offices  during  good  behavior.  Each  of  them 
shall  take  an  oath  to  support  the  Constitution  of  the  United  States, 
and  to  discharge  faithfully  the  duties  of  his  office.  The  chief  justice 
shall  be  entitled  to  receive  an  annual  salary  of  six  thousand  five  hun- 
dred dollars,  and  each  of  the  other  judges  an  annual  salary  of  six 
thousand  dollars,  payable  monthly,  from  the  Treasury. 

R.  S.  I  1049.    Act  Feb.  12,  1903,  c  547,  32  Stat.  825.    Act  March  3,  1911. 
c.  231,  i  136.  36  Stat  1135. 

Notes  of  DeciaioiLa 

Court  of  claims  as  part  of  Judicial  States."  in  R.  S.  §  714,  post,  §  1237, 
systemw^-The  Court  of  Claims  is  an  in-  applies  to  the  judges  of  the  Court  of 
dependent  tribunal,  forming  no  part  of  Claims,  and  the  chief  justice  may  re- 
the  judicial  system  of  the  District  of  tire  at  the  age  of  70.  provided  he  shall 
Columbia,  and  this  court  is  invested  then  have  been  10  years  a  judge  of  the 
with  no  power  to  supervise  its  proceed-  court,  though  he  may  have  held  his  com- 
ings, or  review  its  judgments.  Parish  n^ission  as  chief  justice  less  than  10 
v.  Hedges  (1909)  34  App.  D.  0.  21.  rifi^e^  21  On   Attv    Oen.  449 

See  Lippitt  V.  U.  S.  (1878)  14  Ct  CL  y®*"'     ^^^^^  ^^  ^^'  ^"^'  ^^"^  ^^' 

1^8-  Cited    without    deflnlte    application. 

Retirement  of  Judges^The  term  "any  Ingram  v.  U.  S.  (1897)  32  Ct  CL  147. 
judge    of    any    court    of    the    United 

§  1128.  (Jud.  Code,  §  137.)     Seal. 

The  Court  of  Claims  shall  have  a  seal,  with  such  device  as  it  may 
order. 

R.  S.  §  1050.    Act  March  3,  1911,  c  231,  f  137,  36  Stat  1136. 

§  1129.  (Jud.  Code,  §  138.)     Session;  quorum. 

The  Court  of  Claims  shall  hold  one  annual  session  at  the  city 
of  Washington,  beginning  on  the  first  Monday  in  December  and 
continuing  as  long  as  may  be  necessary  for  the  prompt  disposition  of 
the  business  of  the  court.  Any  three  of  the  judges  of  said  court  shall 
constitute  a  quorum,  and  may  hold  a  court  for  the  transaction  of 
business:  Provided,  That  the  concurrence  of  three  judges  shall  be 
necessary  to  the  decision  of  any  case. 

R.  S.  §  1052.    Act  June  23.  1874,  c.  468,  18  Stat.  252.    Act  March  3,  1911, 
c.  231,  §  138,  36  Stat.  1136. 

Cited     without    definite    application,  L.  Ed.  171;    Bellmap  v.  U.  S.   (1893) 

U.  S.  V.  Alire  (1887)  6  Wall.  573,  575.  14  Sup.  Ot  183,  150  U.  S.  588,  37  L. 

18  L.  Ed.  947;   U.  S.  ▼.  Lee  (1882)  1  Ed.  1191. 
Sup.  Ct.  240,  277,  106  U.  S.  196,  27 

§  1130.  (Jud.  Code,  §  139.)     Officers  of  the  court. 

The  said  court  shall  appoint  a  chief  clerk,  an  assistant  clerk,  if 
deemed  necessary,  a  bailiff,  and  a  chief  messenger.  The  clerks 
shall  take  an  oath  for  the  faithful  discharge  of  their  duties,  and 
shall  be  under  the  direction  of  the  court  in  the  performance  thereof; 
and  for  misconduct  or  incapacity  they  may  be  removed  by  it  from  of- 
fice ;  but  the  court  shall  report  such  removals,  with  the  cause  thereof, 
to  Congress,  if  in  session,  or  if  not,  at  the  next  session.  The  bailiff 
shall  hold  his  office  for  a  term  of  four  years,  unless  sooner  removed 
by  the  court  for  cause. 

R.  S.  f  1053.    Act  March  3,  1911,  c.  231,  f  139,  36  Stat.  1136. 
Notes  of  Deciaioiis 

Presence  of  clerk.— Where  a  court  is  it  is  necessary  for  the  derk  to  be  prea- 
sitting  for  the  transaction  of  business      ent,  whether  business  be  transacted,  or 
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whether  the  court  1b  merely  ready  to  and  a  clerk  in  the  office  of  the  auditor 

transact    business.      Marvin    v,    U.    S.  of  the  District  of  Columbia  appointed 

(1910)  45  Ct.  CL  528.  a   referee  is  entitled  to  compensation 

Refereew— A  referee  does  not  hold  of-  for  services  as  referee.     (1885)  18  Op. 

fice  within  R.  S.  §  1763,  post,  §  3230,  Atty.  Gen.  303. 

§  113L  (Jud.  Code,  §  140.)     Salaries  of  officers. 

The  salary  of  the  chief  clerk  shall  be  three  thousand  five  hun- 
dred dollars  a  year;  of  the  assistant  clerk  two  thousand  five  hun- 
dred dollars  a  year ;  of  the  bailiff  one  thousand  five  hundred  dollars  a 
year,  and  of  the  chief  messenger  one  thousand  dollars  a  year,  payable 
monthly  from  the  Treasury. 

R.  S.  {  1054.     Act  March  3,  1911,  c  231,  §  140,  36  Stat  1136. 

§  1132.  (Jud.  Code,  §  141.)     Clerk's  bond. 

The  chief  clerk  shall  give  bond  to  the  United  States  in  such 
amount,  in  such  form,  and  with  such  security  as  shall  be  approved 
by  the  Secretary  of  the  Treasury. 

R.  S.  §  1055.     Act  March  3,  1911,. c.  231,  §  141,  36  Stat  1136. 

§  1133.  (Jud.  Code,  §  142.)     Contingent  fund. 

The  said  clerk  shall  have  authority  when  he  has  given  bond  as 
provided  in  the  preceding  section,  to  disburse,  under  the  direction 
of  the  court,  the  contingent  fund  which  may  from  time  to  time 
be  appropriated  for  its  use;  and  his  accounts  shall  be  settled  by 
the  proper  accounting  officers  of  the  Treasury  in  the  same  way  as  the 
accounts  of  other  disbursing  agents  of  the  Government  are  settled. 
R.  S.  §  1056.    Act  March  3,  1911,  c.  231,  §  142,  36  Stat  1136. 

§  1134.  (Jud.  Code,  §  143.)     Reports  to  Congress;   copies  for  de- 
partments, etc. 
On  the  first  day  of  every  regular  session  of  Congress,  the  clerk 
of  the  Court  of  Claims  shall  transmit  to  Congress  a  full  and  com- 
plete statement  of  all  the  judgments  rendered  by  the  court  during 
the  previous  year,  stating  the  amounts  thereof  and  the  parties  in  whose 
favor  they  were  rendered,  together  with  a  brief  synopsis  of  the  nature 
of  the  claims  upon  which  they  were  rendered.    At  the  end  of  every 
term  of  the  court  he  shall  transmit  a  copy  of  its  decisions  to  the  heads 
of  departments;   to  the  Solicitor,  the  Comptroller,  and  the  Auditors 
of  the  Treasury ;  to  the  Commissioner  of  the  General  Land  Office  and 
of  Indian  Affairs;    to  the  chiefs  of  bureaus,  and  to  other  officers 
charged  with  the  adjustment  of  claims  against  the  United  States. 
R.  a  §  1057.    Act  March  3,  1911,  c.  231,  §  143,  36  Stat  1136. 

Notes  of  DeolaioBLB 

Reports    to    Congress.— Every    judg-  and   need  not  certify  the  opinions  to 

ment  is  reported  to  Congress,  but  only  Congress.    Irwin  &  Co.  v.  U.  S.  (1888) 

as  a  method  of  informing  it  of  the  pub-  23  Ct.  CI.  149. 

Uc  debts  found  to  be  due.    Where  a  pri-  judoments    as    guides   for   executive 

vate  act  directs  both  an  "adjudication  departlnent8--^^udgments   not  appealed 

according  to  law '  and  that  the  court  f^om  are  obligatory  on  the  government 

report  the  same  to  Congress,"  a  final  ^^^  claimant,  and  are  guides  and  prec- 

judgment   must   be   rendered    and    re-  ^dents  for  the  executive  departments, 

ported  to  Congress  as  are  other  judg-  M^igs  v.  U.  S.  (1885)  20  Ct  CI.  181. 
ments  of  the  court.     Joseph  C.  Irwm 

&  Co.  V.  U.  S.  (1888)  23  Ct  CI.  149.  Cited     without    definite    application, 

U.  S.  V.  Lee  (1882)  1  Sup.  Ct  240,  277, 

Forms   of  reports^The   court   need  106  U.  S.  196,  27  L.  Rd.  171;  Ayres  v. 

only  report  the  result  of  adjudications  U   S.   (1908)  44  Ct  CL  110. 

§  1135.  (Jud.  Code,  §  144.)  Members  of  Congress  not  to  practice 
in  the  court. 
Whoever,  being  elected  or  appointed  a  Senator,  Member  of,  or 
Delegate  to  Congress,  or  a  Resident  Commissioner,  shall,  after  his 
election  or  appointment,  and  either  before  or  after  he  has  qualified, 
and  during  his  continuance  in  office,  practice  in  the  Court  of  Claims, 
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shall  be  fined  not  more  than  ten  thousand  dollars  and  imprisoned  not 
more  than  two  years ;  and  shall,  moreover,  thereafter  be  incapable  of 
holding  any  office  of  honor,  trust,  or  profit  under  the  Govermnent 
of  the  United  States. 

R.  S.  §  1058.    Act  starch  3,  1911,  c.  231,  f  144,  36  Stat.  1136. 

Notes  of  Deoisioni 

Purpose  of  Congress  in  enactment  of  Curtis  (1882)  1  Sup.  Gt  381,  106  XT. 
statute^The  purpose  of  Congress  by  S.  371,  27  L.  Ed.  232. 
enactment  was  to  promote  efficiency  Cited  witliout  definite  application, 
and  integrity  in  the  discharge  of  offi-  Burton  v.  U.  S.  (1906)  26  Sup.  Ct. 
cial  duties,  and  to  maintain  proper  dis-  688,  692,  202  U.  S.  344,  50  L.  Ed.  1057, 
cipline  in  the  public  service.    Ez  parte      6  Ann.  Cas.  892;   U.  S.  y.  Dietrich  (CL 

C.  1904)  126  Fed.  676,  680. 

§  1136.  (Jud.  Code,  §  145.)     Jurisdiction. 

The  Court  of  Claims  shall  have  jurisdiction  to  hear  and  deter- 
mine the  following  matters : 

(1)  Claims  against  the  United  States. 

First.  All  claims  (except  for  pensions)  founded  upon  the  Constitu- 
tion of  the  United  States  or  any  law  of  Congress,  upon  any  regula- 
tion of  an  Executive  Department,  upon  any  contract,  expressed  or  im- 
plied, with  the  Government  of  the  United  States,  or  for  damages,  liq- 
uidated or  unliquidated,  in  cases  not  sounding  in  tort,  in  respect  of 
which  claims  the  party  would  be  entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or  admiralty  if  the  United 
States  were  suable:  Provided,  however.  That  nothing  in  this  section 
shall  be  construed  as  giving  to  the  said  court  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  late  civil  war,  and  commonly 
known  as  "war  claims,"  or  to  hear  and  determine  other  claims  which, 
prior  to  March  third,  eighteen  hundred  and  eighty-seven,  had  been 
rejected  or  reported  on  adversely  by  any  court,  department,  or  com- 
mission authorized  to  hear  and  determine  the  same. 

Act  March  3,  1887,  c.  359,  §  1,  24  Stat  505.  Act  March  3,  1911,  c.  231, 
S  145,  36  Stat.  1136. 

The  jurisdiction  of  the  court  of  claims  is  not  to  extend  to  certain  civil  war 
claims  or  to  claims  barred  by  law,  by  Act  March  4,  1915,  c  140,  §  5,  post,  { 
1136a. 

N otea  of  Decisions 

L    Power  of  congress.  26.    Validity  and  conetructlon  of  con- 

2.    Rights  of  parties.  tracts  in  general. 

8.    Construction   and  operation   of  statute      27.   Implied  contracts  in  general. 

in  general.  28.    ^—    Contracts  arising  from  appropria- 

4.    -^    "Hear  and  determine"  within  stat*  tlon   or   distinction    of   or  injury   to 

ute.  property. 

6.  —   Special  acts.  29.    —   Contracts  arising  from  use  of  pat- 
0.    Jurisdiction  in  general.  ented  articles. 

7.    Territorial  Jurisdiction.  80.    Claims  for  damages  in  cases  not  sound- 

8.  — —   Admiralty  Jurisdiction.  Ing  in  tort. 

9.    Common-law  jurisdiction.  81.    — >-   Acts   of   employes    or    officers   of 

10.    Equity  jurisdiction.  government. 

11.  —   Release  as  affecting  jurisdiction.  82.   — *   Acts  of  military  authorities. 

12.    Action    by    congress,    officers,    or       83.    —'    Breach  of  contract. 

other  courts  as  affecting  jurisdiction.       84.    Copyright,  infringement  of. 

18.    Claims  founded  on  the  constitution.  85.    -—   False  arrest  or  imprisonment. 

14.  Claims  founded  on  any  law  of  congress.       36.   — —   Impairment  of  navigation. 

15.    Alabama  claims.  87.   — «   Injury  to  or  trespass  on  propertx* 

16.    Claims  by  states.  88.    Patents,  Infrjngement  of. 

17.  -—^   Informers'  claims.  88.    **War   claims"   within  statute. 

18.    Officers'  claims.  40.    Parties. 

19.  —   Pensions. 

20.  —  Repayment  of  fees  and  purchase  |.  Power    of    oongresa^— The   United 

money  on  homestead  or  other  entries.  States  cannot  be  lawfully  sued  without 

a.   Revenue  laws.  ^^  consent    Cohens  v.  Virginia  (1821) 

S*   —  S?r^^^  Z^I  6  Wheat  264.  5  K  Ed.  257;  The  Siren 

S:   ^m^^^ndid'on  regulations  of  ex-  (1868)    7   WaB.   1^2    19  L    Bd^29; 

ecuUve  departments.  U.  S.  V.  Clarke   (1834)  8  Pet  444,  8 

86.   Claims  founded  on  contracts  in  generaL  L.  Ed.  1001;    U.  &  Y«  Lee   (1882)   1. 
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Sap.  Ct  240,  277,  106  U.  S.  196,  27 
Ll  Ed.  171;  SchUlinger  v.  U.  S.  (1894) 
15  Sup.  Ct  85,  155  U.  S.  163,  39  L. 
Ed.  108;  Kirk  v.  U.  S.  (O.  O.  1904) 
131  Fed.  331,  decree  affirmed  (1905) 
137  Fed.  753,  70  C.  0.  A.  187,  which 
is  affirmed  U.  S.  v.  Kirk  (1907)  27 
Sup.  Ct.  788,  204  U.  S.  668,  51  L.  Ed. 
671;  Buckley  v.  U.  S.  (D.  O.  1912) 
196  Fed.  429;    TUlou  v.  U.  S.   (1865) 

1  Ct.  CL  220;    Nock  v.  U.  S.   (1866) 

2  Ct  CI.  451.  Consent  may  be  given 
by  congress  as  well  to  a  second  action 
as  to  a  first  Nock  v.  U.  S.  (1866)  2 
Ct  (3L  451.  In  granting  such  consent 
Congress  has  an  absolute  discretion  to 
specify  the  cases  and  contingencies  in 
which  the  liability  of  the  government 
is  submitted  to  the  courts  for  judicial 
determination,  and  courts  may  not  go 
beyond  the  letter  of  such  consent 
SchUllnger  v.  U.  S.  (1894)  15  Sup.  Ct 
85,  155  U.  S.  163,  39  L.  Ed.  108.  And 
may  prescribe  the  conditions  on  which 
he  will  be  sued.  Treat  v.  Farmers' 
Loan  &  Trust  Co.  (1911)  185  Fed. 
760,  108  C.  C.  A.  98.  affirming  judg- 
ments Central  Trust  Co.  of  New  York 
V.  Treat  (C.  C.  1909)  171  Fed.  301; 
and  Farmers'  Loan  &  Trust  Co.  v. 
Same  (C.  C.  1909)  Id.  302.  And  may 
withdraw  its  consent  whenever  it  may 
suppose  that  justice  to  the  public  re- 
quires it  Beers  v.  Arkansas  (1857)  20 
How.  527,  15  li.  Ed.  991.  The  United 
States  may  not,  without  its  consent,  be 
sued  by  a  state.  Kansas  v.  U.  S. 
(1907)  27  Sup.  Ct.  388,  390,  204  U.  S. 
331,  51  L.  Ed.  510.  Suits  in  this  court 
against  the  government  are  not  suits 
at  common  law.  The  right  of  suit 
against  the  government  is  a  grant,  and 
one  of  the  conditions  of  the  grant  is 
that  the  government  may  set  up  and 
recover  on  counterclaims  against  the 
soitor.  McElrath  v.  U.  S.  (1876)  12 
Ct  CL  312. 

(ingress  can  confer  upon  the  court 
powers  not  strictly  judicial  such  as 
those  of  a  quasi  international  tribunal; 
but  when  its  judgment  may  be  review- 
ed in  the  Supreme  Court,  its  decision 
must  be  confined  to  the  legal  rights  of 
the  parties.  Western  Cherokee  Indi- 
ans V.  U.  S.  (1891)  27  Ct  CI.  1.  And 
may  provide  by  law  that  the  rights  of 
the  United  States,  other  than  those  of 
political  dominion  and  sovereignty,  may 
be  submitted  to  judicial  cognizance  and 
determination.  TiUou  v.  U.  S.  (1865) 
1  Ct  CL  220. 

The  doctrine  that  the  government 
cannot  be  sued  without  its  consent  does 
not  apply  to  officers  and  agent  who 
holding  for  public  uses  possession  of 
real  property  are  sued  therefor  by  a 
person  claiming  to  be  the  owner  there- 
of or  entitled  thereto.  Where  the  act 
of  a  public  officer  or  agent  is  unlaw- 
^  an  action  at  law  will  lie  against 
him  personally  for  the  wrong;  although 
the  Tucker  Act  affords  no  remedy.  It 
i*  a  fundamental  principle  of  constitu- 
tional law  that  every  one  who  has  suf- 


fered a  legal  wrong  shall  have  legal 
redress.  Garber  v.  U.  S.  (1911)  46 
Ct  CL  503. 

See  Ford  v.  U.  S.  (1884)  19  Ct  CL 
696,  for  history  of  jurisdiction  and  pro- 
cedure of  the  court.  See  In  re  U.  S. 
(1873)  17  Wall.  439,  443,  21  L.  Ed.  696. 
See,  also,  Emerson  v.  Hall  (1830)  13 
Pet  409,  10  L.  Ed.  223,  holding  that  a 
claim  having  no  foundation  in  law  but 
depending  entirely  on  the  generosity 
of  the  government  constitutes  no  basis 
for  action.  See,  also,  Blagge  v.  Balch 
(1896)  16  Sup.  Ct  853,  162  U.  S.  439, 
40  L.  Ed.  1039,  and  U.  S.  v.  Borcher- 
Ung  (1902)  22  Sup.  Ct  607,  185  U.  S. 
223,  46  L.  Ed.  884. 

2. Rights     of     parties.  —  Where 

plaintiff  has  instituted  proceedings  in 
the  Court  of  Claims  to  recover  for 
lands  condemned  for  public  purposes,  it 
cannot  then  be  heard  to  say  that  the 
law  establishing  the  court  is  unconsti- 
tutional because  it  takes  away  the  right 
of  trial  by  jury  and  establishes  a  court 
unknown  to  the  Constitution,  and  it  is 
immaterial  that  plaintiff  invoke  the  ju- 
risdiction of  the  court  from  fear  that 
if  it  did  not  do  sro,  it  might  lose  the 
right  to  demand  compensation.  Great 
Falls  Mfff.  Co.  V.  Garland  (1888)  8 
Sup.  Ct.  631,  638,  124  U.  S.  581,  31  L. 
Ed.  527. 

Where  a  foreign  subject  comes  into 
this  country  for  business  or  travel,  and 
he  is  here  subjected  to  a  wrong,  he 
must  take  such  remedy  as  our  laws 
provide.  But  this  rule  applies  only  to 
the  standing  laws  of  the  country,  ad- 
ministered by  its  judicial  tribunals,  and 
it  has  no  reference  to  martial  law, 
which  depends  upon  the  will  of  the  mil- 
itary officer.  Therefore,  where  a  Prus- 
sian ship  is  detained  in  the  port  of 
New  Orleans  by  the  order  of  the  com- 
manding general,  after  the  port  had 
been  thrown  open  to  commerce  by  the 
President's  proclamation,  the  owner  is 
entitled  to  indemnity,  and  if  the  juris- 
diction to  hear  the  claim  be  conferred 
by  act  of  Congress  he  will  be  entitled 
to  recover  in  the  Court  of  Claims. 
Diekelman  v.  U.  S.  (1872)  8  Ct  CL 
371. 

3.  Construotlon  and  operation  of 
statute  in  generaldP-General  provisions 
of  statutes  relating  to  the  Court  of 
Claims  cannot  be  applied  indiscrim- 
inately to  all  of  its  jurisdictions.  Lin- 
coln V.  U.  S.  (1914)  49  Ct  CL  300. 
The  court  was  established  to  relieve 
congress,  to  protect  the  government  by 
regular  investigation,  and  to  benefit 
claimants  by  affording  them  a  certain 
mode  of  examining  and  adjudicating  on 
their  claims,  and  the  court  must  hear 
and  determine  claims  founded  on  any 
law  of  congress,  on  any  regulation  of 
an  executive  department,  or  on  any 
^contract  express  or  implied  with  the 
government  U.  S.  v.  Klein  (1871)  13 
WaU.  128,  144,  20  L.  Ed.  519.  The 
broadening  of  its  general  jurisdiction 
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by  Act  March  3,  1887,  c  359,  did  not 
destroy  the  exception  set  forth  in  R.  S. 
§  1066,  post,  §  1144,  by  which  such 
claims  as  grow  out  of,  or  are  depend- 
ent on,  treaty  stipulations,  are  exclud- 
ed from  the  jurisdiction  of  that  court. 
Eastern  Extension.  Australasia  &  China 
Telegraph  Co.  v.  U.  S.  (1913)  34  Sup. 
Ct.  57,  231  U.  S.  326,  58  L.  Ed.  250. 
The  scope  and  powers  of  Act  1887,  c 
359,  are  to  extend  the  liability  of  the 
government  to  be  sued,  and  does  not 
take  away  jurisdiction  already  existing 
nor  give  to  the  decisions  of  accounting 
officers  a  conclusive  eflfest.  Harmon  v. 
U.  S.  (C.  C.  1890)  43  Fed.  560,  565, 
affirmed  (1893)  13  Sup.  Ct.  327,  147 
U.  S.  268,  37  L.  Ed.  164.  And  does 
not  authorize  suits  against  the  govern- 
ment which  are  brought  not  for  the  re- 
covery of  money,  but  for  equitable  re- 
lief by  specific  performance  to  compel 
the  issuance  and  delivery  of  a  patent. 
U.  S.  V.  Jones  (1889)  9  Sup.  Ct.  669, 
670,  131  U.  S.  1,  33  L.  Ed.  90.  And 
does  not  authorize  a  suit  to  restrain 
the  execution  of  a  judgment  on  the 
ground  that  it  had  been  recovered 
through  a  misunderstanding  between 
complainant  and  the  United  States. 
Buckley  v.  U.  S.  (D.  0.  1912)  196  Fed. 
429.  Executive  officer&r  are  not  author- 
ized to  entertain  and  settle  claims  for 
unliquidated  damages.  William  Cramp 
&  Sons  Ship  &  Engine  Bldg.  Co.  v. 
U.  S.  (1910)  30  Sup.  Ct.  392,  395,  216 
U.  S.  494,  54  L.  Ed.  587  (reversing 
judgment  William  Cramp  &  Sonsr  Co. 
V.  U.  S.  [1908]  43  Ct  CI.  202). 

The  words  "all  claims'*  are  restricted 
by  the  provision  "in  respect  of  which 
claims  the  party  would  be  entitled  to 
redress  against  the  United  States  ei- 
ther in  a  court  of  law,  equity  or  admi- 
ralty if  the  United  States  were  suable," 
so  that  the  effect  of  the  act  is  to  pro- 
vide that  if  a  party  has  a  claim  of  the 
classes  mentioned  in  the  act  whi2h  he 
would  otherwise  have  a  right  to  prose- 
cute in  a  court  of  law,  equity  or  ad- 
miralty, he  is  not  debarred  from  so  do- 
ing by  the  fact  that  the  United  States 
is  the  adverse  party,  but  if  there  ex- 
ists any  reason  or  rule  of  law  why  a 
court  has  not  jurisdiction  of  the  claim 
or  the  relief  sought,  this  act  does  not 
confer  it.  Sioux  City  &  St  P.  R.  Co. 
V.  U.  S.  (C.  C.  1888)  36  Fed.  610,  611. 

This  section  makes  the  constitutional 
obligations  of  the  government  to  the 
citizen  the  subject  of  jurisdiction  and 
extends  to  obligations  for  the  occupa- 
tion or  taking  of  real  property.  StovaU 
V.  U.  S.  (1891)  26  Ct  CI.  226. 

There  is  no  inconsistency  between  R. 
S.  §  1059,  embodied  herein,  and  the 
Bowman  Act  of  1883.  The  two  were 
enacted  for  entirely  different  objects, 
they  confer  different  jurisdictions,  and 
the  latter  does  not  repeal  the  former. 
S.  S.  Webb  &  Co.  v.  U.  S.  (1885)  20  Ct 
CL  487. 

Act  July  4,  1864,  13  Stat  381,  does 
not  extend   to  claims  founded  on  ex- 
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press  contracts.  Furlong  ▼.  U.  S. 
(1888)  23  Ct  CL  32. 

See  Miller-Magee  Co.  ▼.  Carpenter 
(C.  C.  1888)  34  Fed.  433,  as  to  repeal 
of  statutes. 

4. ''Hear  and  determine"  within 

statute.— The  words  "hear"  and  "de- 
termine" imply  an  ajudication  conclu- 
sive as  between  the  parties  in  the  na- 
ture of  a  judgment  or  award.  Harmon 
V.  U.  S.  (C.  C.  1890)  43  Fed.  560,  564, 
affirmed  (1893)  13  Sup.  Ct  327,  147 
U.  S.  268.  37  L.  Ed.  164.  See  Nourse 
V.  U.  S.  (1866)  2  Ct  CL  214,  holding 
that  judgments  of  the  court  as  it  exist- 
ed under  Act  Feb.  24,  1855,  and  prior 
to  Its  reorganization  under  Act  March 
3.  1863,  have  not  the  final  and  con- 
clusive character  of  judicial  decrees. 
Jurisdiction  of  the  subject-matter  is  the 
power  to  hear  and  determine  cases  of 
the  general  class  to  which  the  proceed- 
ings in  question  belong.  U.  S.  v.  New 
York  *  O.  S.  S.  Co.  (1914)  216  Fed. 
61,  132  C.  C.  A.  305. 

5. Special  acts.— A  special  act  of 

congress  authorizing  the  court  of  claims 
to  inquire  into  the  merits  of  a  claim,  to 
determine  what  are  the  just  rights  in 
law  of  the  claimant,  "and  if,  on  a  full 
hearing,  the  court  shall  find  the  said 
claim  is  just."  to  render  judgment 
against  the  United  States  for  the  sum 
due,  commits  to  the  court  the  de- 
termination of  the  legal  rights  of  the 
claimant,  and  empowers  it  to  pass  upon 
all  questions  of  law  or  fact  affecting 
such  rights.  Oakes  v.  U.  S.  (1899)  19 
Sup.  Ct  864,  866,  174  U.  S.  778.  43 
li.  Ed.  1169,  affirming  judgment  (1895) 
30  Ct  a.  378. 

Jurisdiction  of  a  petition  which  raises 
the  question  as  to  the  due  and  proper 
execution  of  a  prior  judgment  of  the 
court  of  claims  making  an  award  to 
the  Pottawatomie  Indians,  but  leaving 
to  the  Indian  department  the  identifica- 
tion of  the  claimants  entitled  to  share 
in  its  distribution,  was  given  such  court 
by  the  act  of  March  19,  1890,  c.  39,  con- 
ferring upon  it  jurisdiction  to  try  all 
questions  arising  out  of  treaty  stipula- 
tions between  such  Indians  and  the 
United  States,  and  to  render  judgment 
thereon.  Pam-to-pee  v.  U.  S.  (1902) 
23  Sup.  Ct  142,  147,  187  U.  S.  371,  47 
L.  Ed.  221,  affirming  judgment  (1901) 
36  Ct.  CL  427. 

WTiere  a  statute  provides  that,  if  a 
share  of  money  paid  into  the  treasury 
in  lieu  of  a  fine  or  penalty  claimed  by 
an  informer,  the  Secretary  of  the 
Treasury  "shall  determine  whether  any 
claimant  is  entitled  to  such  share" 
"and  to  whom  the  same  shall  I  e  paid," 
his  jurisdiction  of  the  matter  is  exclu- 
sive, and  no  action  can  be  maintained  in 
the  Court  of  Claims.  Ramsey  y.  U.  S. 
(1878)   14  Ct  CL  367. 

Where  one  statute  expressly  excludes 
certain  cases  from  the  jurisdiction  of  a 
court,  a  subsequent  one  which  indicates 
that  the  court  is  then  supposed  to  have 
jurisdiction  of  them  is  inauffident  to 


Ch.7) 


THE  JUDICIAL  CODE 


§  1136 


confer  it.  Ludington  ▼.  TT.  S.  (1879)  15 
Ct  CI.  453. 

Where  Congress  creates  a  class  of 
claims,  such  as  custom  cases,  or  inter- 
nal revenue  cases,  or  pension  cases,  and 
provides  a  jurisdiction  for  their  ascer- 
tainment and  allowance,  that  jurisdic- 
tion is  exclusive.  Foster  y.  U.  S. 
(1897)  32  Ct.  CI.  170. 

Where  a  case  is  referred  to  the  court 
of  claims  to  "hear  and  determine  the 
difference,"  etc.,  it  confers  authority  to 
enter  judgment  Fond  du  Lac  Band  of 
Chippewa  Indians  v.  U.  S.  (1899)  34 
Ct  CI.  426. 

An  appropriation  act  directing  the 
payment  of  such  claims  as  "may  be  cer- 
tified to  be  due  by  the  accounting  of- 
ficers of  the  treasury"  does  not  vest  in 
them  exclusive  jurisdiction,  and  the 
jurisdiction  of  the  court  of  claims  re- 
mains unimpaired.  Sanderson  v.  U.  S. 
(1906)  41  Ct  CI.  230. 

The  court  of  claims  has  jurisdiction 
where  a  private  act  directed  the  ac- 
counting officers  '*to  settle  and  adjust" 
an  army  officer's  right  to  back  pay. 
McLean  v.  U.  S.  (1910)  45  Ct  CI.  95. 

Sec  Lamar  v.  McCuUoch  (1885)  115 
V.  S.  163,  6  Sup.  Ct  1,  29  L.  Ed.  360, 
holding  that  an  action  was  barred 
by  R.  S.  §  1059.  And  see  Austin  v. 
U.  S.  (1894)  155  U.  S.  417,  15  Sup. 
Ct  167.  39  L.  FA,  206,  affirming 
(1890)  25  Ct  CI.  437,  holding  that  pro- 
viso in  Act  March  3,  1883,  referring 
claims  of  representatives  of  one  A.,  for 
cotton  taken  by  the  military  authorities 
during  the  war  to  the  court  of  claims 
for  adjustment  operates  on  the  entire 
enacting  clause;  making  loyalty  of  A. 
a  jurisdictional  fact 

6.  Jorlsdictlon  In  generalw— This  pro- 
vision contemplates  four  classes  of 
cases:  (1)  Those  founded  on  the  con- 
stitution or  any  law  of  congress,  with 
an  exception  of  pension  cases;  (2) 
cases  founded  on  a  regulation  of  an  ex- 
ecutive department;  (3)  cases  of  con- 
tract, express  or  implied,  with  the  gov- 
ernment; (4)  actions  for  damages, 
liquidated  or  unliquidated,  in  cases  "not 
sounding  in  tort,"  the  quoted  words 
referring  only  to  the  fourth  class. 
Dooley  v.  U.  S.  (1901)  21  Sup.  Ct 
762.  182  U.  S.  222,  45  L.  Ed.  1074; 
Chiistie-Street  Commission  Co.  v.  U. 
S.  (1905)  136  Fed.  326,  329,  69  C.  C. 
A.  464.  See  Southern  Pac.  R.  Co.  v. 
U.  S.  (C.  C.  1889)  38  Fed.  55,  holding 
that  under  Act  March  3,  1887,  §§  1,  2, 
the  word  "claims"  embraced  a  claim  to 
a  patent  to  lands  earned  by  a  land 
grant  railroad  company,  and  that  the 
United  States  circuit  court  has  juris- 
diction of  an  action  to  determine  the 
right  to  a  patent  under  the  grant 

The  Court  of  Claims  must  take 
judicial  notice  of  the  limits  of  its  oVhi 
jurisdiction.  Montgomery  v.  U.  S. 
(1914)  49  Ct  CL  574.  It  was  not  in- 
stituted to  try  a  case  for  mere  nominal 
damages.  Grant  v.  U.  S.  (1868)  7 
WalL  331,  338, 19  L.  Ed.  194.    Nor  has 


it  jurisdiction  over  a  suit  to  establish 
a  claim  to  land  or  to  obtain  specific 
performance,  but  over  money  demands 
alone.  V.  S.  v.  Jones  (1889)  131  U.  S. 
1,  9  S.  Ct  669,  33  L.  Ed.  90,  reversing 
decree  Jones  v.  U.  S.  (C.  C.  1888)  35 
Fed.  561,  and  Montgomery  v.  Same  (C. 
C.  1888)  36  Fed.  4.  The  provision  giv- 
ing it  jurisdiction  to  hear  and  determine 
claims  against  the  United  States,  does 
not  authorize  it  to  entertain  a  petition 
to  cancel  a  judgment  lien  unlawfully 
placed  on  the  property  of  the  petition- 
ers by  a  United  States  officer  in  an  at- 
tempt to  enforce  a  judgment  recovered 
by  the  United  States.  Holmes  v.  U.  S. 
(D.  C.  1897)  78  Fed.  513.  A  bill  was 
not  i^aintainable  jointly  against  the 
United  States  and  the  United  States 
marshal  to  restrain  the  seizure  of  com- 
plainant's property  on  a  judgment  in 
favor  of  the  United  States  on  a  for- 
feited recognizance.  Kirk  v.  U.  S.  (C. 
C.  1904)  131  Fed.  331,  decree  affirmed 
(1905)  137  Fed.  753,  70  C.  C.  A.  187, 
which  is  affirmed  U.  S.  v.  Kirk  (1907) 
27  S.  Ct.  788,  204  U.  S.  668,  51  L.  Ed. 
671.  The  court  is  competent  to  pro- 
tect itself  of  frauds,  or  attempted 
frauds,  on  its  jurisdiction.  U.  S.  v. 
Moore,  3  MacArthur  (D.  C.  1879)  226. 
It  is  of  limited  jurisdiction,  but  of 
broad  powers  within  the  scope  of  its 
jurisdiction,  and  is  not  restrained  by 
narrow  rules  of  technical  pleading. 
Thomas'  Adm'r  v.  U.  S.  (1879)  15  Ct 
CI.  335.  Where  the  suit  is  to  recover 
money  paid  to  officers  of  the  govern- 
ment, the  general  principle  which  gov- 
erns jurisdiction  requires  either  that 
the  money  reached  the  treasury,  or  that 
it  was  paid  to  some  officer  authorized  to 
receive  it  Cartas  v.  U.  S.  (1913)  48 
Ct.  CI.  161.  The  court  of  claims  alone 
has  jurisdiction  to  render  money  judg- 
ments against  the  government  Case  v. 
Terrell  (1870)  11  Wall.  199.  202,  20  L. 
Ed.  134.  See  Jones  v.  U.  S.  (1865)  1 
Ct  CI.  383,  stating  and  reviewing  the 
jurisdiction  of  the  court  See  U.  S.  v. 
Moore  (D.  C.  1879)  3  MacArthur,  226, 
holding  that  the  court  of  claims  is  the 
only  judicial  tribunal  which  can  proper- 
ly render  a  judgment  against  the  United 
States  that  the  government  is  in  duty 
bound  to  respond  to  by  way  of  appro- 
priation. And  see  Brown  v.  U.  S. 
(1870)  6  Ct  CI.  17L  See  Case  v.  Ter- 
reU  (1870)  78  U.  S.  (11  WaU.)  199, 
20  L.  Ed.  134,  holding  that  neither  the 
receiver  of  an  insolvent  national  bank 
nor  the  comptroller  of  the  currency 
has  power  to  submit  to  the  determina- 
tion of  the  federal  circuit  court,  in  a 
suit  against  them  by  creditors  of  the 
bank,  the  question  of  priority  of  pay- 
ment, or  the  amount,  of  claims  of  the 
United  States;  the  court  of  claims 
alone  having  jurisdiction.  See,  also, 
Sioux  City  &  St.  P.  R.  Co.  v,  U.  S. 
(1888)  36  Fed.  610,  holding  that  Act 
March  3,  1887,  which  confers  on  juris- 
diction to  hear  and  determine  all  claims 
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founded  on  the  constitution  of  the 
United  States,  or  any  law  of  congress, 
or  on  any  regulation  of  an  ezecutiye  de- 
partment, or  on  any  contract,  express 
or  implied,  with  the  government  and 
gives  the  circuit  courts  concurrent  ju- 
risdiction with  the  court  of  claims, 
simply  removes  the  exemption  of  the 
United  States  from  suit  in  those  cases, 
and  does  not  confer  upon  the  circuit 
court  jurisdiction  to  restrain  the  public 
land  department  officials  from  allow- 
ing land  claimed  by  a  railroad  company 
to  have  been  earned  under  its  grant,  to 
be  entered  as  the  public  domain. 

7. Territorial    Jurisdiction^— The 

court  has  general  territorial  jurisdic- 
tion. It  never  finds,  as  a  matter  of 
fact,  the  law  of  any  state,  and  always 
administers  the  laws  of  different  states 
by  taking  judicial  cognizance  of  them. 
Sykes  v.  U.  S.  (1872)  8  Ct  CI.  330. 
It  is  a  national  court,  with  jurisdiction 
throughout  the  United  States.  King  v. 
U.  S.  (1892)  27  Ct.  CI.  529.  Its  ju- 
risdiction extends  throughout  the  United 
States.  In  all  cases  relating  to  con- 
tracts, title  to  property,  and  the  prop- 
er parties  to  prosecute,  it  is,  to  all  in- 
tents and  purposes,  sitting  where  the 
cause  of  action  arose.  Borcherling  v. 
U.  S.  (19(X))  35  Ct  CL  311.  A  daim 
against  the  United  States  is  not  a  lo- 
cal asset  in  the  District  of  Columbia. 
King  V.  U.  S.  (1892)  27  Ct.  CI.  529; 
Rutherford  v.  U.  S.  (1892)  27  Ct.  CI. 
539. 

8.  Admiralty         Jurisdiction.— 

Though  jurisdiction  over  cases  of  sal- 
vage is  vested  in  the  district  courts. 
Congress  may,  as  it  has  done  by  Act 
March  3,  1887,  give  jurisdiction  to  the 
court  of  claims  in  cases  in  which  one 
wHl  be  entitled  to  redress  in  a  court  of 
admiralty  as  well  as  in  a  court  of  law 
or  equity.  U.  S.  v.  Morgan  (1900)  99 
Fed.  570,  573,  39  C.  C.  A.  653,  ap- 
peal dismissed  (1901)  22  Sup.  Ct  931, 
46  L.  Ed.  1263. 

The  court  has  not  jurisdiction  of  a 
case  of  marine  tort.  Dennis  v.  U.  S. 
(18(J6)  2  Ct  CI.  210. 

Its  general  jurisdiction  does  not  ex- 
tend to  maritime  collisions.  St.  Louis 
&  M.  V.  Trans.  Co.  v.  U.  S.  (1898)  33 
Ct  CI.  251. 

9. Common-law      Jurisdiction.— 

The  court  has  common-law  jurisdiction 
of  an  action  for  salvage.  McGowan 
V.  U.  S.  (1885)  20  Ct  CI.  147. 

10.  —    Equity     Jurisdiction.  — The 

equity  jurisdiction  of  the  court  is  not 
general.  It  cannot  grant  injunctions 
or  decree  the  performance  of  contracts; 
but  where  a  suit  wiU  result  simply  in  a 
decree  for  the  payment  of  money,  it  has 
jurisdiction  as  fully  as  other  courts  of 
equity.  Milliken  Imprinting  Co.  v.  U. 
S.  (1904)  40  Ct  CI.  81.  And  has  equity 
power  to  reform  a  contract  South 
Boston  Iron  Works  v.  U.  S.  (1899)  34 
Ct  CI.  174;  Mtnsi  Const  Co.  v.  U.  S. 
(1911)  46  Ct.  CL  113.    Under  Act  1887, 
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c.  359,  the  jurisdiction  of  the  court  is 
restricted  to  money  demands,  and  the 
court  cannot  establish  as  against  the 
United  States  land  claims,  nor  decree 
specific  performance.  U.  S.  v.  Jones 
(1889)  9  Sup.  Ct  669,  670,  131  U.  S. 
1,  33  L.  Ed.  90.  An  injunction  cannot 
issue  to  restrain  employes  of  the  Unit- 
ed States  from  using  an  article  made 
by  the  United  States  in  infringement  of 
a  patent,  and  which  is  owned  by  and  in 
the  possession  of  the  government,  the 
United  States  being  an  indispensable 
party.  Belknap  v.  Schild  (1896)  16 
Sup.  Ct  443,  445,  161  U.  S.  10,  40  L. 
Ed.  599.  See  Bonner  v.  U.  S.  (1869) 
9  WalL  156,  159,  19  D.  Ed.  666,  hold- 
ing that  the  court  cannot  take  juris- 
diction of  causes  on  merely  equitable 
considerations.  See  Burke  v.  U.  S. 
(1877)  13  Ct  CI.  231,  reviewing  former 
opinions  respecting  equity  jurisdiction. 
See  Jackson  v.  U.  S.  (1891)  27  Ct  CL 
74,  holding  that  the  court  has  not  ju- 
risdiction of  a  suit  in  equity  to  set 
aside  a  sale  of  land  made  by  a  third 
party  on  the  ground  that  it  was  in  fraud 
of  the  rights  of  the  present  claimants. 
See  Verdier  v.  U.  S.  (1893)  28  Ct  d. 
268,  holding  that  in  the  exercise  of  its 
equity  powers  it  wUl  not  enforce  the 
payment  of  interest  on  a  judgment  in 
favor  of  the  United  States,  which  would 
not  have  been  recovered  if  their  officers 
had  duly  complied  with  the  law.  And 
see  Hale  v.  U.  S.  (1874)  10  Ct  Cl. 
289,  433  (affirmed  on  appeal  [1875] 
92  U.  S.  698,  23  L.  Ed.  690),  and 
Eastern  Band  of  Cherokees  v.  U.  S. 
(18S5)  20  Ct.  CL  449,  holding  that  a 
finding  of  facts  is  not  required  in  a 
suit  brought  under  an  act  conferring 
equity  jurisdiction. 

M. Release  as  affecting  Jurisdic- 
tion d— Claims  for  unliquidated  damages 
on  account  of  extra  work  caused  by  the 
federal  government  are  not  included  in 
a  release  given  to  the  United  States 
by  the  builders  of  a  battleship,  of  all 
and  all  manner  of  debts,  dues,  sum  and 
sums  of  money,  accounts,  reckonings, 
claims,  and  demands  whatsoever,  in 
law  or  in  equity,  for  or  by  reason  of  or 
on  account  of,  the  construction  of  the 
vessel  under  the  contract,  provided  that 
the  release  shaU  not  be  taken  to  Indade 
claims  arising  under  the  contract  other 
than  those  which  the  Secretary  of  the 
Navy  has  jurisdiction  to  entertain,  al- 
though the  release,  if  in  the  form  speci- 
fied in  the  contract,  would  have  extin- 
guished all  claims  against  the  United 
States  growing  out  of  such  contract. 
William  Cramp  &  Sons  Ship  &  Engine 
Bldg.  Co.  V.  U.  S.  (1910)  30  Sup.  Ct 
392,  394,  216  U.  S.  494,  54  L.  Ed.  587, 
reversing  judgment  William  Cramp  A 
Sons  Co.  V.  U.  S.  (1908)  43  Ct  CL 
202. 

A  release  not  under  seal  and  without 
consideration,  exacted  by  an  ex  parte 
commission  appointed  by  the  Secretary 
of  War,  cannot  be  upheld  by  the  doctrine 
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of  arbitrament  and  award,  nor  as  the 
release  of  an  existing  indebtedness;  and 
if  exacted  before  Act  March  3,  1863, 
reorganizing  the  Court  of  Claims,  it 
cannot  be  upheld  as  the  compromise  of 
a  doubtful  claim.  Keeside  ▼.  U.  S. 
(1866)  2  Ct  CI.  L 

A  release  by  the  United  States  to  a 
foreign  government,  in  part  considera- 
tion of  a  cession  of  territoiy,  of  an 
indebtedness  to  an  American  citizen, 
acknowledged  to  be  valid,  is  a  taking  of 
private  property  for  public  use.  But 
where  a  special  mode  for  obtaining  com- 
pensation is  designated  by  statute  or  by 
treaty,  or  where  the  power  of  assess- 
ing or  deciding  is  lodged  in  a  special 
tribunal,  the  remedy  designated  can 
alone  be  pursued,  and  no  action  there- 
for can  be  maintained  in  this  court 
Meade  v.  U.  S.  (1866)  2  Ct.  CI.  224. 

See  U.  S.  V.  Borcheriing  (1902)  22  S. 
Ct.  607,  611,  185  U.  S.  223,  46  L.  Ed. 
884,  holding  that  payment  to  a  creditor 
of  the  United  States  by  the  secretary 
of  the  treasury  after  due  notice  of  the 
appointment,  by  a  court  of  chanceiy 
of  the  state  where  the  creditor  was 
domiciled  and  personally  served  with 
process,  of  a  receiver  of  such  credi- 
tor's personal  property  for  the  payment 
of  an  unsatisfied  judgment  against  him, 
and  of  an  order  of  such  court  restrain- 
ing such  creditor  from  receiving  any 
part  of  the  debt  to  his  credit,  is  no  de- 
fense to  a  claim  by  the  receiver  to  re- 
cover from  the  United  States  in  the. 
court  of  claims  the  amount  so  paid. 

12.  — —  Action  by  congress,  officers, 
or  other  courts  as  affecting  Jurisdiction. 

— Where  congress  has  acted  upon  a 
claim  for  damages  to  property  from  its 
occupancy  by  the  government  troops, 
no  further  allowance  can  be  made.  U. 
S.  V.  Williams  (C.  C.  1849)  Fed.  Cas. 
No.  16,720;  Id.  (C.  C.  1850)  Fed.  Cas. 
No.  16,721. 

A  judgment  for  defendant  in  an  ac- 
tion by  the  United  States,  rendered  by 
a  court  of  competent  jurisdiction,  is 
conclusive  of  the  same  matter  coming  in 
question  between  the  same  parties  in 
another  court.  Therefore  the  verdict 
of  a  jury  in  the  circuit  court  of  the 
United  States  for  the  southern  district 
of  New  York,  certifying  a  balance 
against  the  government,  and  the  judg- 
ment entered  thereon,  are  final  and 
conclusive  in  the  Court  of  Claims,  and 
the  matters  in  controversy  cannot  be 
re-examined.  Tillou  v.  U.  S.  (1865) 
1  Ct  CI.  220. 

That  the  decision  of  an  accounting 
officer  does  not  bar  an  action  in  the 
Court  of  Claims  is  affirmed.  Alire  v. 
U.  S.  (1865)  1  Ct.  CI.  233;  Bogert  v. 
U.  S.  (1867)  3  Ct.  CI.  18. 

13.  Claims  founded  on  the  constitu- 
tions—The use  of  a  patented  devise  of 
an  individual  by  the  government  is  made 
through  its  right  of  eminent  domain, 
and  the  party  aggrieved  thereby  should 
seek  his  remedy  in  the  court  of  claims. 
Hollister  v.  Benedict  &  Burnham  Mfg. 
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Co.  (1885)  5  Sup.  Ct  717.  113  U.  S. 
50,  28  L.  Ed.  901.  For  the  recovery 
of  compensation  for  a  taking  of  prop- 
erty by  the  United  States  for  an  au- 
thorized improvement,  Act  1887,  c. 
359,  authorizes  an  action.  Coleman  v. 
U.  S.  (C.  C.  1910)  181  Fed.  599. 

The  government  is  liable  for  prop- 
erty taken  to  be  destroyed  as  for  prop- 
erty taken  to  be  used.  Wiggins  v.  U. 
S.  (1867)  3  Ct.  CI.  412.  The  adoption 
by  it  of  act  of  naval  officer  who  has 
destroyed  private  property  makes  it 
act  of  government,  if  he  had  held  pre- 
cedent authority.  Wiggins  v.  U.  S. 
(1867)  3  Ct  CI.  412.  A  pubUc  emer- 
gency justifies  the  forcible  taking  of 
private  property;  but  the  constitution- 
al obligation  to  pay  for  property  taken 
for  public  use,  where  no  emergency 
justified  the  taking,  is  equally  strong. 
Mills  V.  U.  S.  (1884)  19  Ct  CI.  79. 
Where  private  property  was  taken  un- 
der military  necessity  by  an  officer  in 
the  state  militia,  but  by  order  of  a 
United  States  officer  for  federal  pur- 
poses, and  the  expenses  of  the  militia 
were  ultimately  paid  by  the  general 
government,  an  obligation  exists  on  the 
part  of  the  United  States.  Kettler  v. 
U.  S.  (1886)  21  Ct  CI.  175.  Where  the 
extraordinary  use  to  which  land  is  put 
by  the  government  (a  military  camp) 
impairs  its  value,  the  reversioner  may 
recover  for  the  damage  done.  Alexan- 
der V.  U.  S.  (1904)  39  Ct  CI.  383.  The 
jurisdiction  of  the  court  extends  to  a 
case  where  private  property  was  taken 
for  public  use  under  legal  proceedings, 
and  the  government  failed  to  make  just 
compensation  therefor  to  the  rightful 
owner.  Dunnington  v.  U.  S.  (1889)  24 
Ct  CI.  404. 

Where  the  architect  of  the  capitol 
contracted  with  C.  for  the  construc- 
tion of  concrete  pavement,  and  C.  em- 
ployed a  method  covered  by  a  patent  to 
plaintiff,  who,  after  the  completion 
and  acceptance  by  the  government,  filed 
a  petition  in  the  court  of  claims  for 
damages  from  the  United  States,  such 
claim  was  not  one  founded  on  the  con- 
stitution. Mr.  Justice  Harlan  and  Mr. 
Justice  Shiras  dissenting.  Schillinger 
V.  U.  S.  (1894)  15  Sup.  Ct  85,  86,  155 
U.  S.  163,  39  L.  Ed.  108.  A  claim  by 
owners  for  the  difference  between  sums 
received  from  year  to  year  as  compen- 
sation for  rent  and  the  fair  rental  value 
is  not  founded  on  the  constitutional  ob- 
ligation to  make  just  compensation  for 
private  property  taken  for  public  use. 
Hooe  V.  U.  S.  (1910)  31  Sup.  Ct  85, 
218  U.  S.  322,  54  L.  Ed.  1055.  A  claim 
for  the  lawless  destruction  of  property 
by  soldiers  is  not  an  obligation  in  a 
constitutional  sense.  Garber  v.  U.  S. 
(1911)  46  Ct  CI.  503.  See  Peabody 
v.  U.  S.  (1911)  46  Ct  CI.  39,  holding 
that  reducing  the  value  of  private  prop- 
erty by  acts  of  governmental  officials 
does  not  amount  to  a  taking  of  private 
property  for  public  use.  And  see  Walls 
V.  U.  S.  (1909)  44  Ct  CI.  482,  holding 

(1473) 


§  1136 


THE  JUDICIAL  CODE 


(Tit.  12o 


that,  where  the  erection  of  a  public 
work  is  followed  by  consequential  in- 
jury to  private  property,  the  govern- 
ment is  not  liable. 

Court  of  Claims  has  no  jurisdictibn 
of, an  action  against  United  States  bas- 
ed on  the  torts  of  its  agents  by  which 
claimant  alleges  he  was  deprived  of 
rights  under  the  federal  Constitution. 
Basso  V.  U.  S.  (1916)  36  Sup.  Ct  226. 

14.  Claims  founded  on  any  law  of 
Congress.— A  claimant,  to  maintain  an 
action,  must  establish  a  statutory  lia- 
biUty.  Ludington  v.  U.  S.  (1879)  15 
Ct.  CI.  453.  The  fact  that  congress  has 
passed  special  acts  allowing  specified 
claims  does  not  thereby  make  the  Unit- 
ed States  liable  for  all  similar  claims. 
U.  S.  v.  Jones  (1887)  7  Sup.  Ct.  850, 
121  U.  S.  89,  30  L.  Ed.  861.  Where, 
after  reversal  of  judgment  and  remand- 
ing cause  for  further  proceedings,  and 
the  filing  of  the  mandate  and  of  motion 
for  judgment,  but  before  entry  of  judg- 
ment, the  act  of  congress  on  which  the 
proceeding  was  based,  which  conferred 
a  mere  gratuity,  was  repealed.  The 
court  had  no  jurisdiction  to  enter  judg- 
ment. In  re  Hall  (1897)  17  Sup.  Ct. 
723,  724,  167  U.  S.  38,  41  L.  Ed.  69. 
A  claim  arising  out  of  the  bombardment 
of  a  town  is  not  within  the  court's  ju- 
risdiction, when  not  founded  on  any 
law  of  congress  or  regulation  of  any 
executive  department.  Perin  v.  U.  S. 
(1870)  12  WaU.  315,  316,  20  L.  Ed. 
412. 

The  court  has  jurisdiction  of  claims 
which  Congress  acknowledges  as  rights 
against  the  government.  Ilukill  v.  U. 
S.  (1880)  16  Ct.  CI.  502.  It  has  juris- 
diction generally  of  a  claim  founded  on 
a  law  of  Congress;  and  an  act  appro- 
priating money  for  the  payment  of  ar- 
rears of  pay  due  to  volunteers  and  au- 
thorizing the  accounting  officers  to  set- 
tle and  certify  the  amounts  due,  is  such 
a  statute.  Sowle  v.  U.  S.  (1903)  38 
Ct.  CI.  525.  It  has  original  jurisdic- 
tion of  a  case  founded  on  an  application 
for  a  land  warrant  which  has  been  de- 
cided upon  by  the  Commissioner  of  Pen- 
sions, notwithstanding  that  the  law  pro- 
vides that  the  decision  of  the  Commis- 
sioner is  final,  subject  only  to  appeal  to 
the  Secretary  of  the  Interior.  Alire  v. 
U.  S.  (1865)  1  Ct.  CI.  233.  Where 
Congress  creates  a  dass  of  claims,  such 
as  claims  for  a  surplus  in  the  treasury 
derived  from  property  sold  for  taxes, 
or  the  direct  tax  cases,  with  directions 
to  the  Secretary  of  the  Treasury  to  pay 
the  amount  found  due  to  the  persons 
entitled  thereto,  no  special  jurisdiction 
is  thereby  created,  and  an  action  lies  in 
the  court;  or  claims,  such  as  for  hors- 
es and  vessels  lost  or  destroyed  in  the 
military  service,  and  refers  the  claims 
for  investigation  and  settlement  to  the 
accounting  officers,  no  jurisdiction  to 
finally  determine  a  legal  right  is  cre- 
ated, and  the  court  has  jurisdiction. 
Foster  v.  U.  S.  (1897)  32  Ct.  CI.  170. 

A  claimant  presenting  a  claim  found- 
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ed  on  a  law  of  congress,  has  a  legal 
right  to  a  definitive  adjudication;  and 
the  power  of  the  court  to  afford  that 
cannot  be  considered  as  interfered  with 
by  anything  short  of  a  lodgment  of  the 
power  of  definite  adjudication  in  some 
other  tribunal  or  officer.  Thomas  v. 
U.  S.  (1880)  16  Ct.  CI.  522. 

Where  no  contract  to  pay  for  the 
use  of  a  vessel  is  shown  except  that 
created  by  an  act  of  Congress  directing 
the  Secretary  of  the  Treasury  to  pay  to 
the  owners  thereof  the  amount  there 
appropriated,  and  the  Secretary  hears 
the  parties,  decides  who  are  owners, 
and  pays  out  all  the  money  to  them, 
this  court  has  no  jurisdiction  to  review 
the  action  of  the  Secretary,  and  a  re- 
jected claim  in  such  case  has  no  stand- 
ing in  this  court.  Bofinger  v.  U.  S. 
(1883)  18  Ct.  CI.  148. 

Where  an  officer,  clothed  with  au- 
thority to  investigate  and  allow,  deter- 
mines the  facts  of  a  case  and  refers  it 
to  the  court  for  the  determination  of  a 
question  of  law,  or  where  the  officer, 
having  allowed  a  claim,  transmits  it  to 
the  accounting  officers  for  payment,  and 
they  or  the  Secretary  of  the  Treasury 
refuse  to  give  effect  to  the  award,  an 
action  thereon  lies  in  this  court.  Fos- 
ter V.  U.  S.  (1897)  32  Ct.  CI.  170. 

Where  an  officer's  account  is  sus- 
pended at  the  treasury  for  explanation, 
and  none  is  given,  the  court  will  not  ex- 
ercise jurisdiction.  Allen  v.  U.  8. 
•(1905)  40  Ct.  CI.  170. 

The  approval  of  the  commissioner's 
account  by  the  circuit  court  is  not  a 
prerequisite  to  institution  of  suit  for 
the  recovery  of  the  amount  claimed. 
U.  S.  V.  Ewing  (1891)  11  Sup.  Ct  743. 
140  U.  S.  142,  35  L.  Ed.  388;  U.  S.  v. 
Knox  (1888)  9  Sup.  Ct  63,  128  U.  S. 
230,  32  L.  Ed.  465. 

Claimants  having  imported  linseed 
and  manufactured  it  into  oil  and  cake, 
and  exported  a  large  quantity  of  the 
cake,  applied  for  a  drawback  thereon, 
under  Act  Aug.  5,  1861,  providing  that 
"there  shall  be  allowed  on  all  articles 
wholly  manufactured  of  materials  im- 
ported, on  which  duties  have  been  paid, 
when  exported,  a  drawback  equal  in 
amount  to  the  duty  paid  on  such  mate- 
rial, and  no  more,  as  prescribed  by  the 
secretary  of  the  treasury."  The  draw- 
back was  refused  by  the  collector,  act- 
ing under  the  instructions  of  the  secre- 
tary of  the  treasury.  Held,  a  valid 
claim,  of  which  the  court  of  claims  has 
jurisdiction,  as  founded  on  an  act  of 
congress,  and  arising  out  of  the  im- 
plied contract  of  the  United  States  to 
refund  the  duty.  Campbell  v.  U.  S. 
(1883)  2  Sup.  Ct  759,  107  U.  S.  407, 
27  li.  Ed.  592. 

15.  —  Alabama  claims.— A  suit  on  a 
judgment  of  the  second  class  named  in 
Act  June  5,  1882,  re-establishing  the 
court  of  commissioners  of  Alabama 
claims,  and  providing  for  the  distribu- 
tion of  unappropriated  moneys  of  the 
Geneva  award,  is  founded  on  a  law  of 
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congress.  U.  S.  ▼.  Weld  (1888)  8  Sup. 
Ct.  1000,  1003,  127  U.  S.  51,  32  L. 
Bd.  62. 

16. Claims  by  statesw— The  court 

of  claims  has  jurisdiction  of  an  action 
by  a  state  against  the  United  States 
for  a  demand  arising  on  an  act  of  con- 
gress. U.  S.  V.  Louisiana  (1887)  8  Sup. 
Ct.  17,  19.  123  U.  S.  32,  31  L.  Ed.  60. 
Same  y.  Alabama  (1887)  8  Sup.  Ct  21, 
123  U.  S.  39,  31  L.  Ed.  73. 

17.  — >  Informers'  claims.^— Act  June 
24,  1874,  I  6,  abolishing  the  right  of 
informers  to  one-fourth  of  all  moneys 
recovered  for  a  violation  of  the  cus- 
toms laws,  and  providing  that  such  in- 
formers shall  receive  a  reasonable  com- 
pensation to  be  paid  by  the  secretary  of 
the  treasury,  but  that  no  payment  shall 
be  made  to  any  person  furnishing  such 
information  in  any  case  wherein  judi- 
cial proceedings  shall  have  been  institut- 
ed, unless  his  claim  be  established  to 
the  satisfaction  of  the  court  having 
cocrnizance  of  such  proceedings  and  cer- 
tified by  it  to  the  secretary  of  the  treas- 
ory,  does  not  apply  to  claims  for  infor- 
mation furnished  in  cases  in  which  pro- 
ceedings were  instituted  before  the  pas- 
sage of  the  act,  and  hence  the  court  of 
claims  has  jurisdiction  of  a  claim  for 
furnishing  such  information,  though  the 
United  States  recovered  judgment  for 
the  penalty  and  forfeiture  incurred,  and 
the  court  rendering  the  judgment  fail- 
ed to  certify  to  the  value  of  the  in- 
former's services,  where  such  judgment 
was  recovered  prior  to  the  passnge  of 
said  act.  In  re  Jayne  (D.  C.  1886)  28 
Fed.  419.  See  Shelton  v.  U.  S.  (1872) 
8  Ct.  CI.  487,  holding  that  the  Court  of 
Claims  has  jurisdiction  of  an  action  by 
an  informer  to  recover  his  portion  of 
a  forfeiture  under  the  revenue  laws. 
And  see  Bradley  v.  U.  S.  (1876)  12  Ct. 
CI-  578,  examining  the  jurisdiction  of 
the  court  over  suits  by  informers  and 
seizing  officers  to  recover  a  share  of 
fines,  forfeitures,  or  penalties  paid  into 
the    treasury. 

18. Officers'    claims.-»The    court 

may  hear  and  determine  claims  for  le- 
gal salaries  or  fees.  Harmon  v.  U.  S. 
(C.  C.  1890)  43  Fed.  560,  564,  565 
affirmed  (1893)  13  Sup.  Ct.  327,  147 
U.  S.  268,  37  L.  Ed.  164.  Though  the 
statute  fixing  a  salary  be  a  revenue  act 
Patton  V.  U.  S.  (1871)  7  Ct.  CI.  362. 
A  postmaster  may  assert  his  right  to 
commissions  for  canceling  stamps  in  an 
independent  suit  in  the  court  of  claims. 
U.  S.  V.  Hutcheson  (C.  C.  1889)  39  Fed. 
540,  2  li.  R.  A.  805.  The  court  has  ju- 
risdiction of  a  case,  by  one  formerly  an 
officer  in  the  navy  of  the  Republic  of 
Texas,  for  pay  aUowed  to  him  as  such 
surviving  officer  by  an  act  of  Congress, 
as  a  claim  founded  on  a  law  of  congress. 
Moore  v.  U.  S.  (1868)  4  Ct.  CI.  139. 
*rhe  compensation  of  members  of  con- 
gress comes  within  the  jurisdiction  of 
the  court.  Wilson  y.  U.  S.  (1909)  44 
Ct.  GL  42& 


The  pay  of  an  officer  can  be  recover- 
ed in  this  court,  notwithstanding  re- 
fusal of  the  head  of  the  department  to 
recognize  him  as  in  office.  McLfean  v. 
U.  S.  (1910)  45  Ct  CI.  95.  A  United 
States  deputy  surveyor,  appointed  un- 
der R.  S.  §  2223,  post,  §  4457,  was  not 
an  "officer  of  the  United  States"  within 
this  section.  Scully  v.  U.  S.  (C.  C. 
1910)  193  Fed.  185. 

A  suit  by  a  judge  of  the  Commerce 
Court  to  recover  the  expense  allowance 
provided  for  by  Jud.  Code,  §  200,  held 
not  one  to  recover  fees,  requiring  the 
claim  to  be  presented  to  the  account- 
ing officer  as  a  condition  precedent,  un- 
der paragraph  2  of  this  section.  Arch- 
bald  V.  U.  S.  (D.  C.  1914)  217  Fed.  165. 

19.  •— i-  Pensions.— The  subject  of 
pensions  is  specially  excepted  from  the 
jurisdiction  of  this  court.  Gordon  v. 
U.  S.  (1891)  26  Ct.  CL  307.  An  action 
cannot  be  maintained  for  a  pension, 
though  founded  on  the  commissioner's 
certificate.  Cole  v.  U.  S.  (1894)  29 
Ct.  CL  47. 

20.  —  Repayment  of  fees  and  pur- 
chase money  on  homestead  or  other 
entries.— Act  June  16,  1880,  c.  244,  S 
2,  post,  §  4596,  did  not  provide  an  ex- 
clusive remedy  by  application  to  the 
secretary  of  the  interior,  but  the  court 
had  jurisdiction  after  repayment  had 
been  denied  by  the  secretary.  Medbury 
V.  U.  S.  (1899)  19  Sup.  Ct.  503,  504, 
173  U.  S.  492,  43  L.  Ed.  779. 

Where  a  claimant  entered  land  within 
the  boundaries  of  a  railroad  grant  and 
paid  the  price  fixed  by  the  statute,  and 
both  parties  regarded  that  as  the  value 
of  the  land,  but  the  government  did  not 
guarantee  performance  on  the  part  of 
the  grantee,  a  suit  cannot  be  maintain- 
ed because  Congress  annulled  the  grant 
in  consequence  of  the  railroad  com- 
pany's inaction.  Foster  v.  U.  S.  (1897) 
32  Ct.  CI.  170. 

21.  _  Revenue  laws.— The  court 
has  jurisdiction  of  actions  for  recovery 
of  duties  illegally  exacted.  Douley  v. 
U.  S.  (1901)  21  Sup.  Ct  762,  763,  182 
U.  S.  222,  45  U  Ed.  1074.  Under  this 
section,  whether,  in  view  of  the  discus- 
sion by  Mr.  Justice  Brown  in  Dooley  v. 
U.  S.  (1901)  182  U.  S.  222,  21  Sup. 
Ct.  762,  45  L.  Ed.  1074,  that  a  United 
States  Circuit  Court  has  jurisdiction 
of  a  suit  to  recover  from  the  United 
States  taxes  claimed  to  have  been  illegal- 
ly exacted  from  pluintift'  by  a  collector 
under  color  of  the  internal  revenue 
laws,  quajre.  Christie-Street  Commis- 
sion Co.  V.  U.  S.  (C.  C.  1903)  126  Fed. 
991. 

The  court  has  jurisdiction  of  suits  to 
recover  back  internal  revenue  taxes 
and  penalties  collected  without  authori- 
ty. U.  S.  V.  Real  Estate  Sav.  Bank 
(1881)  104  U.  S.  728,  732,  26  L.  Ed.  908. 
Where  the  commissioner  of  internal 
revenue  had  certified  to  the  comptroller 
of  the  treasury  that  the  claimant  was 
entitled  to  have  refunded   to  him  the 
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value  of  returned  special  tax  stamps 
after  deducting  therefrom  five  per  cent., 
the  claim  therefor  is  within  the  juris- 
diction of  the  court  U.  8.  v.  Kaufman 
(1877)  96  U.  S.  567,  24  L.  Ed.  792.  A 
claim  to  recover  back  taxes  illemllv  ex- 
acted under  a  misconstruction  of  the 
war  revenue  law  of  1898  is  founded  on 
a  law  of  Congress.  Christie-Street 
Commission  Co.  v.  U.  S.  (1906)  136 
Fed.  326,  69  C.  C.  A.  464.  See  U.  S. 
v.  Hyams  (1906)  146  Fed.  15,  76  C.  C. 
A.  523,  holding  that  under  the  Tucker 
Act,  which  declares  that  the  court  of 
claims  shall  have  jurisdiction  over  all 
claims  against  the  United  States  found- 
ed on  the  constitution  of  the  United 
States  or  any  law  of  congress  except 
for  pensions,  the  circuit  court  had  ju- 
risdiction of  a  claim,  involving  the  req- 
uisite amount,  for  a  tobacco  tax  re- 
bate granted  by  Act  April  12,  1902,  c. 
500,  §  4,  though  it  involved  no  contrac- 
tual liability.  See  U.  S.  v.  Finch 
(1912)  201  Fed.  95,  119  C.  C.  A.  433, 
Ann.  Cas.  1916A,  319. 

The  court  has  jurisdiction  of  a  claim 
under  the  revenue  laws  which  is  based 
upon  an  implied  promise  to  repay  mon- 
ey erroneously  exacted,  although  Con- 
gress may  have  provided  another  rem- 
edy by  action  against  the  collector. 
Schlesinger  v.  U.  S.  (1863)  1  Ct.  CI.  16. 

Where  a  party  deposits  money  with 
a  collector  of  internal  revenue,  with  au- 
thority to  apply  it  to  a  proposed  com- 
promise of  certain  revenue  demands  then 
pending  against  the  depositor,  and  the 
collector,  after  the  proposed  compro- 
mise has  been  rejected  by  the  govern- 
ment, applies  the  money  to  an  assess- 
meot  for  taxes  and  penalties  against 
the  depositor,  and  pays  the  money  into 
the  treasury,  the  court  has  jurisdiction 
of  an  action  to  recover  it  back.  Bough- 
ton  V.  U.  S.  (1876)  12  Ct.  CI.  330. 
And  has  jurisdiction  of  a  case  to  re- 
cover drawback  on  exported  sugar. 
Durant  v.  U.  S.  (1893)  28  Ct.  CI.  356. 

Where  Congress  pledge  the  faith  of 
the  United  States  in  consideration  of  a 
person  doing  some  act,  such  as  that  in 
the  drawback  cases  or  in  the  sugar 
bounty  cases,  presenting  thereby  an  ob- 
ligation in  the  nature  of  an  implied  con- 
tract, the  action  of  the  accounting  offi- 
cers is  not  conclusive,  and  suit  will  lie 
on  the  statutory  obligation  of  the  gov- 
ernment. Foster  v.  U.  S.  (1897)  32 
Ct.  CI.  170. 

Where  importers  had  failed  to  pro- 
ceed for  the  recovery  of  excessive  du- 
ties by  filing  protests,  and  thus  se- 
curing a  decision  by  the  Board  of  Gen- 
eral Appraisers,  as  provided  by  §  5595, 
post,  they  are  precluded  from  recovery 
in  the  Circuit  Court  as  a  court  of 
claims,  under  Tucker  Act  March  3, 
1887,  c.  359.  Gulbenkian  v.  U.  S.  (C. 
C.  1909)  175  Fed.  860,  judgment  af- 
firmed (1911)  186  Fed.  133,  108  C.  C. 
A.  245. 

That  an  action  is  brought  to  recover 
internal  revenue  taxes  voluntarily  paid 
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does  not  change  the  rule  that  the  taxes 
cannot  be  recovered  unless  R.  S.  §t 
3226-3228.  post,  §§  5949-5951,  have 
been  complied  with.  Farrell  v.  U.  S. 
(D.  C.  1909)  167  Fed.  639.  But  see 
Nichols  V.  U.  S.  (1868)  7  Wall.  122, 
128,  19  L.  Ed.  126,  holding  that  cases 
arising  under  the  revenue  laws  are  not 
within  the  jurisdiction  of  the  court 
And  see  Bough  ton  v.  U.  S.  (1876)  12 
Ct.  CI.  330,  construing  this  decision. 
And  see  Jones  v.  U.  S.  (1868)  4  Ct.  CL 
197,  holding  that  the  Income  tax  im- 
posed on  officers'  pay  cannot  be  collect- 
ed by  the  court,  nor  taken  into  aecount 
when  rendering  a  judgment  against  the 
government  for  such  pay.  And  see 
PorUand  Co.  v.  U.  S.  (1869)  5  Ct.  CI. 
441,  holding  that  the  court  has  no  ju- 
risdiction of  an  action  to  recover  a 
drawback  under  Internal  Revenue  Act 
June  30,  1864,  on  manufactured  arti- 
cles, exported  from  the  United  States, 
on  which  an  internal  revenue  tax  has 
been  paid.  And  see  Doherty  v.  U.  S. 
(1870)  6  Ct.  CI.  90,  holding  that  cases 
arising  under  the  revenue  laws  are  not 
within  the  jurisdiction  of  the  court,  and 
where  an  importer's  goods  were  sold  for 
the  nonpayment  of  duties,  and  he  sues  to 
recover  the  balance  of  the  proceeds  of 
sale,  the  amount  being  disputed,  it  is  a 
case  arising  under  the  revenue  laws. 
And  see  Turner  v.  U.  S.  (1873)  9  Ct 
CI.  307,  holding  that  the  court  has  not 
jurisdiction  of  a  case  to  recover  an 
allowance  for  leakage  of  distilled  spirits 
to  which  a  distiller  is  entitled  by  treas- 
ury regulations,  but  "which  the  Commis- 
sioner of  Internal  Revenue  has  refused 
to  allow.  And  see  Kaufman  v.  U.  S. 
(1875)  11  Ct.  CL  659,  holding  that  when 
a  controversy  under  the  revenue  law  is 
by  law  required  to  be  determined  by 
other  officers  and  other  tribunals,  this 
court  is  without  jurisdiction;  but  where 
the  proper  officer  has  determined  a 
question,  and  awarded  an  allowance,  and 
filed  a  certificate  and  exhausted  his  ju- 
risdiction, and  the  treasury  has  refused 
to  carry  out  the  award  by  making  pay- 
ment, the  court  has  jurisdiction  of  an 
action  for  the  award.  And  see  also 
Campbell  v.  U.  S.  (1876)  12  Ct  CL 
470,  holding  that  the  court  has  juris- 
diction in  the  following  cases  arising 
from  or  connected  with  the  revenue 
laws:  (1)  Where  the  Secretary  of 
the  Treasury  transmits  a  claim  which 
arose  under  the  revenue  laws,  accom- 
panied by  his  statement  of  the  facts, 
and  submits  to  the  court  questions  of 
law  arising  therefrom.  (2)  Where  the 
law  declares  that  upon  a  party's  doing 
some  defined  act  he  shall  be  entitled  to 
money,  and  the  right  thereto  is  not  de- 
pendent upon  the  action  of  an  executive 
officer,  but  is  complete  upon  the  doing 
of  the  act  (3)  Where  the  right  of  a 
party  to  money  is  dependent  upon  some 
such  decision  or  action,  and  the  same 
has  been  rendered  or  taken  in  the  par- 
ty's favor.  But  has  not  jurisdiction  in 
the  following  cases  arising  under  the 
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lerenue  laws:  (1)  Where  the  right  of 
a  party  to  money  is  dependent  upon  the 
decision  or  action  of  an  executive  offi- 
cer, and  the  same  has  been  rendered  or 
taken  against  the  party.  (2)  Where  the 
right  is  dependent  upon  such  decision 
or  action,  and  none  has  been  rendered 
or  taken,  but  the  matter  is  still  in  fieri 
in  an  executive  department. 

22.  — -  Spanish  war  clatm8.~A  claim 
by  a  subject  of  Spain  for  the  seizure 
and  use  of  a  vessel  in  Spanish  waters 
during  the  war  with  Spain  is  not  found- 
ed on  any  act  of  congress.  Nephews  ▼. 
U.  S.  (1908)  43  Ct  CI.  430. 

23.  —  Witness  fees.— There  being 
no  statute  assuring  to  witnesses  before 
Congress  compensation,  and  no  implied 
contract  arising  from  their  attendance, 
as  in  the  case  of  witnesses  attending  in 
ordinary  tribunals  for  private  parties, 
the  court  has  no  jurisdiction  of  an  ac- 
tion to  recover  fees  for  attending  as  a 
witness  before  a  committee  of  Congress. 
Lilley  v.  U.  S.  (1878)  14  Ct.  CI.  539. 

24.  Claims  founded  on  regulations  of 
executive  departments.— A  "regulation 
of  an  executive  department"  is  a  rule 
made  by  the  head  of  the  department 
for  its  action,  under  an  act  of  Congress 
conferring  power  so  to  do.  Harvey  v. 
U.  S.  (1867)  3  Ct.  CI.  38;  Maddux  v. 
U.  S.  (1885)  20  Ct.  CI.  193.  When 
Congress  permit  the  orders  of  an  ex- 
ecutive department  to  be  formulated  as 
regulations,  and  published,  and  carried 
into  effect,  the  legislative  ratification 
must  be  implied.  Maddux  v.  U.  S. 
(1885)  20  Ct.  CI.  193. 

Where  not  founded  upon  any  partic- 
ular law  of  Congress  or  regulation  of 
any  executive  department  or  a  contract, 
a  claim  arising  out  of  the  bombardment 
of  a  town  is  not  within  the  jurisdiction 
of  the  court.  Perin  v.  U.  S.  (1870)  12 
Wall.  315,  316,  20  L.  Ed.  412. 

The  treasury  regulations,  which  pro- 
vide for  a  sjale  and  resale  of  property 
under  Act  July  2,  1864,  §  8, 13  Stat.  375, 
were  valid,  and  a  party  residing  in  New 
Orleans  had  no  legal  right  to  bring  in 
cotton  from  the  west  bank  of  the  Mis- 
sissippi, in  September  or  December, 
1864,  except  upon  the  terms  and  condi- 
tions imposed  by  the  statute  and  the 
regulations.  Block  v.  U.  S.  (1872)  8 
Ct.  CI.  461. 

Contracts  authorized  by  treasury  reg- 
ulations ''for  the  purchase  of  products 
of  the  insurrectionary  states"  were  in- 
tended not  to  interfere  with  the  right 
of  capture  while  the  property  was  in 
store.  Noble  v.  U.  S.  (1875)  11  Ct  CI. 
008. 

Of  a  claim  for  drawback  on  exported 
articles  under  Act  Aug.  5,  1861,  {  4, 
12  Stat  292,  which  provides  that  the 
drawback  shall  be  "ascertained  under 
such  regulations  as  shall  be  prescribed 
by  the  Secretary  of  the  Treasury"  the 
court  has  no  jurisdiction,  there  being 
BO  fixed  right  to  any  specific  sum  of 
money  until  the  amount  of  the  draw- 


back is  ascertained  under  the  regula- 
tions. Campbell  v.  U.  S.  (1876)  12 
Ct  CI.  470. 

If  nothing  had  been  paid  for  serv- 
ices because  the  express  contract  under 
which  they  were  rendered  was  void,  the 
court  might  imply  a  contract  from  the 
services  within  the  limit  prescribed  by 
regulations.  Arthur  v.  U.  S.  (1880)  16 
Ct.  CI.  422. 

The  removal  of  a  carrier  is  beyond 
review  by  the  court  of  claims.  Dearie 
V.  U.  S.  (1900)  36  Ct.  CI.  5. 

Where  a  vessel  was  docked  under 
regulations  forming  a  contract  for  a 
stipulated  consideration  it  was  a  case 
of  contract  within  the  statute;  and 
the  want  of  ordinary  care  on  the  part 
of  the  u gents  of  the  Government  was  a 
breach  of  the  contract  and  a  cause  of 
action  within  the  jurisdiction  of  the 
court  of  claims.  Gulf  Transit  Co.  ▼. 
U.  S.  (1908)  43  Ct.  CL  183. 

A  claim  by  a  subject  of  Spain  for  the 
seizure  and  use  of  a  vessel  in  Spanish 
waters  during  the  war  with  Spain  is 
not  founded  on  any  regulation  of  an  ex- 
ecutive department  Nephews  v.  U.  S. 
(1908)  43  Ct  CI.  430. 

25.  Claims  founded  on  contracts  In 
general.— To  give  the  court  jurisdiction 
the  claim  sued  on  must  be  founded  on 
a  convention  between  the  parties — "a 
coming  together  of  minds."  Russell  v. 
U.  S.  (1901)  21  Sup.  Ct  899,  904.  182 
U.  S.  516,  45  L.  Ed.  1210.  The  court 
has  jurisdiction  of  all  actions  ex  con- 
tractu, but  not  of  actions  ex  delicto. 
Ingram  v.  U.  S.  (1807)  32  Ct  CI.  147. 
A  claimant  must  establish  a  contract, 
express  or  implied.  Ludington  v.  U.  S. 
(1879)  15  Ct  CI.  453.  In  cases  of  im- 
plied contract  the  jurisdictional  ques- 
tion is  simply  whether  private  property 
was  taken  as  such  by  authorized  officers 
for  use  of  the  government  or  was  ac- 
tually used  so  that  the  government  de- 
rived a  benefit  from  the  taking.  Mann 
V.  U.  S.  (1897)  32  Ct.  CI.  580.  See 
Gibson  v.  U.  S.  (1913)  208  Fed.  534, 
125  C.  C.  A.  536,  as  to  Uability  of  the 
United  States  on  an  implied  trust  or  an 
implied  contract.  And  see  Bigby  v.  U. 
S.  (1903)  23  Sup.  Ct  408,  188  U.  S. 
400,  47  L.  Ed.  519,  discussing  the  term 
"upon  any  contract  express  or  im- 
plied," and  citing  cases.  And  see  Green 
V.  U.  S.  (1883)  18  Ct  CI.  93,  holding 
that  a  contract  presupposes  action  and 
agreement  of  two  parties. 

The  liability  of  the  government  in 
actions  on  contract,  express  or  implied, 
is  simply  that  which  the  claimant  might 
pursue  against  another  defendant  in  an- 
other court  Deming  v;  U.  S.  (1865)  1 
Ct.  CI.  190;  Curtis  ▼.  U.  S.  (1866)  2 
Ct  CI.  144;  Southern  Pac.  Co.  v.  U. 
•  S.  (1893)  28  Ct  CI.  77.  The  court 
must  apply  the  ordinary  principles  of 
contracts.  Smoots*  Case  (1872)  15 
Wall.  36,  45,  21  L.  Ed.  107.  The  rule 
as  to  effect  of  written  contract  when 
the  United  States  are  a  party  is  the 
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Rame  as  between  man  and  man.  Gil- 
bert V.  U.  S.  (1883)  1  Ct  CI.  28.  For 
the  acts  of  its  contracting  agents,  with- 
in the  scope  of  their  authority,  the  gov- 
ernment is  liable  as  a  contracting  party. 
For  the  general  acts  of  a  military  offi- 
cer acting  for  the  public  defense  it  is 
not  so  liable,  though  the  acts  operated 
as  an  interference,  and  directly  pre- 
vented the  performance  of  the  contract. 
Wilson  V.  U.  S.  (1875)  11  Ct.  CI.  513. 
One  who  deals  with  a  government  offi- 
cial is  bound  to  know  the  extent  of  his 
authority.  Ackerlind  v.  U.  S.  (1914) 
49  Ct.  CI.  635. 

Under  Act  Aug.  7,  1882,  authorizing 
the  quartermaster  general  to  examine 
and  adjust  a  certain  war  claim,  to  con- 
sider the  evidence  thereon,  and  report 
to  conjrress,  his  report,  recommending 
the  payment  of  a  certain  sum,  does  not 
constitute  against  the  United  States  an 
account  stated,  nor  is  it  accepted  or 
made  such  by  the  act  of  July  5,  1884, 
authorizing  the  payment  of  a  portion  of 
the  amount  recommended.  Nutt  v.  U. 
S.  (1888)  8  Sup.  Ct.  997,  999,  125  U. 
S.  650,  31  L.  Ed.  821,  affirming  (1888) 
23  Ct.  CI.  68. 

An  act  which  gives  control  of  the 
Congressional  Library  to  the  chief  of 
engineers  of  the  army  and  rescinds  all 
prior  contracts  thereto,  but  provides 
that  all  loss  or  damages  under  such  con- 
tracts, together  with  the  value  of  the 
architect's  plan,  "may  be  adjusted  and 
determined  by  the  Secretary  of  the  In- 
terior, to  be  paid  out  of  the  sums  here- 
tofore or  hereby  appropriated,"  does  not 
exclude  the  court  of  claims  from  the 
jurisdiction  over  the  architect's  claim 
which  it  had  before  the  passage  of  the 
act,  but  merely  gives  the  architect  an 
additional  remedy.  Smithmeyer  v.  U. 
S.  (1893)  13  Sup.  Ct.  321,  326,  147  U. 
S.  342,  37  L.  Ed.  196. 

A  petition  for  the  reformation  of  a 
contract  with  the  federal  government, 
and  for  damages  for  breach  of  con- 
tract as  reformed,  is  within  the  juris- 
diction of  the  court  U.  S.  v.  Milliken 
Imprinting  Co.  (1906)  26  Sup.  Ct.  572, 
573,  202  U.  S.  168,  50  L.  Ed.  980,  re- 
versing decree  Milliken  Imprinting  Co. 
V.  U.  S.  (1904)  40  Ct.  CI.  81;  Acker- 
lind V.  United  States  (1914)  49  Ct  CL 
635. 

The  Secretary  of  the  Navy  may  ac- 
cept a  release  to  the  government  from 
the  builders  of  a  battleship,  which 
leaves  for  determination  in  the  courts 
claims  for  unliquidated  damages  grow- 
ing out  of  the  contract.  William 
Cramp  &  Sons  Ship  &  Engine  Bldg. 
Co.  V.  U.  S.  (1910)  30  Sup.  Ct  392, 
394,  216  U.  S.  494,  54  L.  Ed.  587,  re- 
versing judgment  William  Cramp  & 
Sons  Co.  V.  U.  S.  (1908)  43  Ct.  CI.  202. 

Where  from  the  record  it  appears* 
that  the  accounting  officers,  in  the  set- 
tlement of  plaintiff's  account,  failed, 
by  mistake,  to  pay  him  all  that  was  due, 
judgment  will  be  rendered  in  his  favor 
for  such  sums  as  are  shown  to  be  due 
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him  under  the  terms  of  his  contract  of 
employment  Gove  v.  U.  S.  (1914)  49 
Ct  CI.  251. 

Where  a  charter  party  provides  that 
the  government  may  take  a  vessel  at 
an  appraised  value  and  a  military  offi- 
cer seizes  her,  she  is  to  be  regarded  as 
taken  under  the  express  contract,  and 
not  by  the  exercise  of  the  right  of  emi- 
nent domain,  and  hence  the  court  has 
jurisdiction  of  an  action  for  the  value 
fixed  by  the  charter  party.  Bogert  v. 
U.  S.  (1866)  2  Ct  CI.  159. 

An  action  cannot  be  maintained 
against  the  government  in  the  court  of  ~ 
claims  on  a  contract  for  secret  services 
during  the  war,  made  between  the  presi- 
dent and  the  claimant  Totten  v.  U. 
S.  (1875)  92  U.  S.  105,  23  L,.  Ed. 
605;  De  Arnaud  v.  U.  S.  (1891)  26  Ct 
CI.  370. 

26. Validity  and  construction  of 

contracts  in  general.— A  public  officer 
cannot  bind  the  government  by  contract 
unless  authorized  by  law,  but  such  au- 
thority may  be  implied  by  statute. 
Rives  V.  U.  S.  (1893)  28  Ct  CL  249. 

An  assistant  special  agent  of  the 
treasury  department  held  not  author- 
ized to  bind  the  government  by  contract 
to  repay  expenses  of  transporting  aban- 
doned or  captured  property.  Whiteside 
V.  U.  S.  (1876)  93  U.  S.  247,  248,  23 
L.  Ed.  882.  See  U.  S.  v.  Burns  (1870) 
12  Wall.   246,  251,  20  L.  Ed.  388. 

The  court  will  not  give  effect  to  a 
contract  where  the  contractor  attempt- 
ed to  corruptiy  influence  a  public  offi- 
cer. Garman  v.  U.  S.  (1899)  34  Ct  CI, 
237. 

The  rule  that  a  contract  is  to  be 
construed  most  strongly  against  the 
party  who  prepares  it  applies  to  the 
United  States  as  to  its  contracts  with 
private  parties.  U.  S.  v.  Newport 
News  Shipbuilding  &  Dry  Dock  Co. 
(1910)  178  Fed.  194,  101  C.  C.  A.  514. 
See,  also.  Garrison  v.  U.  S.  (1868)  7 
Wall.  688,  19  L.  Ed.  277. 

27. Implied  contracts  in  general. 

—To  constitute,  an  implied  contract 
there  must  have  been  some  considera- 
tion moving  to  the  United  States,  or 
they  must  have  received  the  money 
charged  with  a  duty  to  pay  it  over, 
or  the  claimant  must  have  had  a  lawful 
right  to  it  when  it  was  received,  as  in 
the  case  of  money  paid  by  mistake. 
Knote  V.  U.  S.  (1877)  95  U.  S.  149,  24 
L.  Ed.  442.  Contracts  or  obligations 
cannot  be  implied  from  a  tort  Harley 
V.  U.  S.  (1905)  25  Sup.  Ct  634.  636, 
198  U.  S.  229,  49  L.  Ed.  1029,  and 
cases  cited.  By  the  use  of  the  term 
'Implied  contract"  it  cannot  be  infer- 
red that  congress  intended  to  inclade 
mere  breaches  of  duty  productive  of 
injury  to  the  licensee  on  property  of 
the  government  Bigby  v.  U.  S,  (O. 
C.  1900)  103  Fed.  597,  affirmed  (1903) 
23  Sup.  Ct  468,  188  U.  S.  400,  47  I4. 
Ed.  519.    The  mere  payment  of  a  cer- 
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tain  sum  on  a  claim  for  a  much  larger 
sum  as  compensation  for  services  ren- 
dered in  deliyering  captured  or  aban- 
doned property  to  the  government— 
for  which  services  it  was  under  no  le- 
gal obligation,  express  or  implied,  to 
make  compensation — cannot  be  deemed 
a  recognition  of  a  legal  liability  to 
make  further  payments  on  such  claim. 
Camp  v.  U.  S.  (1885)  5  S.  Ct  687,  113 
U.  S.  648.  28  L.  Bd.  1081.  In  respect 
to  a  recovery  on  an  implied  contract, 
the  evidence  applicable  to  individuals 
is  applicable  to  an  individual  and  the 
government  Brooke  V.  U.  S.  (1866) 
2  Ct  CI.  180.  Implied  contracts  in 
fact  do  not  arise  from  the  denials  and 
contentions  of  parties,  but  from  their 
common  understanding  in  the  ordinary 
course  of  business  whereby  mutual  in- 
tent to  contract  without  formal  words 
therefor  is  shown.  Knapp  v.  U.  S. 
(1911)  46  Ct  CI.  601. 

The  government  is  liable  for  refus- 
ing to  receive  and  pay  for  what  it  has 
agreed  to  purchase.  Gibbons  v.  U.  S. 
(1868)  8  Wall.  209,  272,  19  L.  Bd.  453. 
A  claim  for  the  annual  subsidy  pro- 
vided for  in  Spanish  concessions  for  the 
construction  and  operation  of  subma- 
rine cables  in  the  Philippine  Islands  is 
founded  on  an  implied  contract.  Bast- 
ern  Kxtension,  Australasia  &  Chiua 
Telegraph  Co.  v.  U.  S.  (1913)  34  Sup. 
Ct  57,  231  U.  S.  326,  58  L.  Ed.  250. 

A  party  against  whom  a  judgment  is 
recovered  for  an  act  done  by  him  under 
the  direction  of  the  proper  oflicer  of 
the  United  States,  and  of  which  they 
receive  the  benefit,  may  recover  back 
the  amount  of  the  judgment  King  v. 
U.  S.  (1803)  1  Ct  CI.  38. 

A  blacksmith,  employed  to  shoe  gov- 
ernment horses  by  an  assistant  quar- 
termaster, who  dies  before  giving  the 
nsaal  voucher  for  the  work,  may  recov- 
er, on  proof  of  the  work  and  its  value. 
Donahue  v.  U.  S.  (1866)  2  Ct  CI.  340. 
Where  the  government  is  owner,  the 
salvor  may  bring  his  action  in  the 
Court  of  Claims.  Bryan  ▼.  U.  S. 
(1870)  6  Ct  CI.  128. 

Where  a  manufacturer  furnishes  his 
own  die  for  stamps  under  an  internal 
revenue  act,  the  transaction,  so  far  as 
the  commission  to  be  allowed  him  is  in- 
volved, is  in  the  nature  of  contract 
Daily  v.  U.  S.  (1871)  7  Ct  CI.  383. 

Where  a  party  carries  gold  certifi- 
cates for  redemption  to  the  proper  of- 
ficer of  the  government,  and  is  induced, 
by  a  fraudulent  conspiracy  between  the 
officer  and  a  third  person,  to  leave 
the  certificates  in  the  subtreasury  over- 
night, and  the  officer  treats  them  as 
being  received  from  the  third  person 
(to  whom  he  has  lent  government  mon- 
ey), and  applies  them  toward  making 
good  his  own  defalcation,  the  owner 
may  maintain  against  the  government 
a  common-law  action  of  assumpsit  for 
money  had  and  received.  State  Nat 
Bank  of  Boston  y.  U.  S.  (1874)  10  Ct 


CI.  519.  Where  the  owner  of  gold 
certificates  presented  them  to  the  prop- 
er officer  of  the  government  for  re- 
demption, and  he  canceled  and  fraud- 
ulently misapplied  them  to  his  own 
indebtedness  to  the  government,  an 
action  for  the  money  will  lie.  State 
Nat  Bank  of  Boston  v.  U.  S.  (1889) 
24  Ct  CI.  488. 

Where  there  is  a  statutory  duty  on 
an  officer  to  pay  over  money  on  de- 
mand, an  implied  contract  to  pay  it 
over  arises.  Taylor's  Adm'r  v.  U.  S. 
(1878)  14  Ct  CI.  339. 

The  court  has  jurisdiction  of  an  ac- 
tion for  an  unpaid  balance  of  a  judg- 
ment Ilobbs  V.  U.  S.  (1884)  19  Ct  CI. 
220.  Has  jurisdiction  of  an  action  to 
recover  money  in  the  treasury  derived 
from  the  sale-  of  property  illegally 
seized  and  sold  by  agents  of  the  gov- 
ernment Thayer  v.  U.  S.  (18S5)  20 
Ct  CI.  137. 

A  voluntary  payment  by  mistake,  of 
$2.50  per  acre  for  public  lands  which, 
under  the  acts  of  Congress,  could  be 
purchased  for  $1.25  per  acre,  gives  the 
purchaser  no  lawful  claim  against  the 
United  States  for  repayment  of  the 
overcharge,  where  the  mistake  on  his 
part  was  not  induced  by  any  attempt 
to  deceive  or  misrepresentation  by  the 
government  officials.  U.  S.  v.  Edmons- 
ton  (1901)  21  Sup.  Ct  718,  720,  181  U. 
S.  500,  45  L.  Bd.  971. 

One  injured  through  the  incompe- 
tence of  a  person  in  charge  of  a  pas- 
senger elevator  in  a  post-office  build- 
ing may  not  sue  the  government  on 
contract  Bigby  v.  U.  S.  (C.  C.  1900) 
103  Fed.  597,  judgment  affirmed  (1903) 
23  Sup.  Ct  468,  188  U.  S.  400,  47  L. 
Bd.  519. 

Where  congress  directed  a  change  in 
the  conditions  previously  prescribed  by 
it  for  the  construction  of  a  bridge,  and 
authorized  the  bridge  company  to  sue 
the  United  States  for  the  necessary 
cost  and  expenditures  to  be  incurred  in 
making  the  change,  held,  that  this  did 
not  authorize  the  recovery  of  damages 
for  which  the  bridge  company  became 
liable  to  a  material  man  for  a  breach  of 
contract  rendered  necessary  by  the 
change.  Newport  &  C.  Bridge  Co.  v, 
U.  S.  (C.  C.  1874)  Fed.  Cas.  No.  10,- 
186. 

A  contract  can  be  implied  to  refund 
money  paid  into  the  treasury  to  sat- 
isfy a  fine  imposed  by  a  military  com- 
mission on  a  conviction  void  for  want 
of  jurisdiction.  Carver  v.  U.  S.  (1880) 
16  Ct  CI.  361. 

The  court  has  not  jurisdiction  of  an 
action  to  recover  a  part  of  the  Ala- 
bama fund  in  the  treasury.  The  obli- 
gation to  pay  it  is  not  a  contract,  ex- 
press or  impUed,  for  the  government 
is  not  liable  on  an  implied  assumpsit 
for  money  had  and  received  in  its  sov- 
ereign  capacity   from   another    sover- 
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eign.     Great  Western  Ins,  Co.  v.  U.  S. 
(1884)  10  Ct  CL  206. 

28. Contracts  arising  from  ap- 
propriation or  distinction  of  or  injury 
to  proporty.— When  the  government  ap- 
propriates property  without  asserting 
title,  an  implied  contract  to  pay  its 
value  arises.  U.  S.  v.  Great  Falls 
Mfg.  Co.  (1884)  5  Sup.  Ct  306,  112  U. 
S.  645,  28  L.  Ed.  846;  Hill  v.  U.  S. 
(1893)  13  Sup.  Ct.  1011,  149  U.  S.  593, 
37  L.  Ed.  862  (reversing  judgment  [C. 
C.  18891  39  Fed.  172) ;  U.  S.  v.  Lynah 
(1903)  23  Sup.  Ct  349,  188  U.  S.  445, 
47  L.  Ed.  539;  Great  FaUs  Mfg.  Co.  y. 
U.  S.  (1880)  16  Ct  CI.  160;  Schillinger 
V.  U.  S.  (1889)  24  Ct  CI.  278;  Jack- 
son V.  U.  S.  (1891)  27  Ct  CI.  74;  Mor- 
ris V.  U.  S.  (1895)  30  Ct  CI.  162; 
Henry  v.  U.  S.  (1903)  38  Ct  CI.  635; 
Brooks  v.  U.  S.  (1904)  39  Ct  CI.  494; 
Philippine  Sugar  Estates  Development 
Co.  v.  U.  S.  (1904)  40  Ct  CI.  33;  Beth- 
lehem Steel  Co.  V.  U.  S.  (1907)  42  Ct 
CI.  305;  Peabody  v.  U.  S.  (1907)  43 
Ct  CI.  5;  Walls  v.  U.  S.  (1909)  44  Ct 
CI.  482;  Tompkins  v.  U.  S.  (1910)  45 
Ct  CI.  66;  Hood  v.  U.  S.  (1910)  46 
Ct  CI.  30. 

Where  the  government  in  time  of  war 
or  of  immediate  and  impending  public 
danger  takes  private  property,  a  con- 
tract to  reimburse  the  owner  is  im- 
plied. U.  S.  V.  Russell  (1871)  13  WalL 
623,  627,  20  L.  Ed.  474.  Where  a 
quartermaster  impresses  a  steamboat 
to  carry  freight,  and  she  does  so  re- 
maining in  the  custody  of  her  own- 
er, he  manning,  coaling,  and  paying  all 
her  expenses,  the  quartermaster  pay- 
ing in  part  for  her  services  and  re- 
leasing her  so  soon  as  the  exigency  is 
passed,  the  court  has  jurisdiction  of 
an  action  for  the  value  of  the  services. 
Russell  V.  U.  S.  (1869)  5  Ct  CI.  121. 
A  building,  seized  and  appropriated  by 
the  army  as  a  hospital,  held  under  con- 
tract. Provine  v.  U.  S.  (1869)  5  Ct 
CI.  455.  An  implied  promise  is  created 
by  law  that  the  owner  of  property  shall 
receive  its  value  from  the  government 
on  appropriating  it.  Hersch  v.  U.  S. 
(1879)  15  Ct  CI.  385.  Where  private 
property  was  tiiken  for  public  use,  and 
money  appropriated  to  pay  for  it  failed 
to  reach  the  owner  by  a  misdirection 
on  the  part  of  the  government  for 
which  the  owmer  was  not  responsible, 
the  facts  constitute  an  implied  con- 
tract Dunnington  v.  U.  S.  (1889)  24 
Ct  CI.  404.  Where  the  government  oc- 
cupies land  by  the  overflow  of  water 
with  no  claim  of  title  or  right,  it  is  the 
exercise  of  the  right  of  eminent  do- 
main, from  which  an  implied  contract 
arises.  Merriara  v.  U.  S.  (1894)  29 
Ct  CI.  250.  Where  the  agents  of  the 
government  sold  land  which  they  had 
no  authority  to  sell,  the  received  mon- 
ey is  recoverable  in  an  action  on  im- 
plied contract  Ingram  v.  U.  S.  (1897) 
32  Ct  CI.  147.  Where  the  land  of  a 
citizen,  not  within  the  area  of  war,  is 
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taken  as  private  property  for  a  mili- 
tary camp,  an  implied  contract  arises. 
Alexander  v.  U.  S.  (1904)  39  Ct  CI. 
383.  Where  a  military  officer  in  an 
emergency  impresses  a  ^agon  train 
against  the  consent  of  the  owner,  who 
protests  and  refuses  to  sign  bills  of 
lading,  but  performs  the  required  serv- 
ice, an  implied  contract  arises.  Mason 
V.  U.  S.  (1878)  14  Ct  CI.  59.  Where 
no  appropriation  of  a  vessel  is  intend- 
ed, but  a  military  necessity  for  in- 
stant use  compels  an  officer  to  order 
her  into  service,  the  owners  assenting 
and  their  captain  and  crew  (paid  and 
victualed  by  them)  navigating  her, 
there  is  an  implied  contract  Kettler 
v.  U.  S.  (1886)  21  Ct  CI.  175. 

See  Thayer  v.  U.  S.  (1885)  20  Ct. 
CI.  137,  holding  that,  though  the  sot- 
ernment  be  not  responsible  for  the 
trespass  of  officers  who  illegally  seize 
the  property  of  a  citizen,  yet  if  the 
proceeds  pass  into  the  Treasury  the 
government  will  be  liable  on  implied 
contract  to  account  to  the  owner  there- 
for. See  Radoviah  v.  U.  S.  (1869)  5 
Ct  CI.  541,  holding  that  when  the  own- 
er of  a  steamer  voluntarily  tenders  her 
use  to  the  commander  of  the  fleet  of 
the  United  States,  and  she  is  received 
with  the  expectation  of  returning  her 
to  her  owner,  but  is  retained  as  a 
transport  and  converted  into  a  gunboat* 
and  finally  destroyed  in  an  action  with 
the  enemy,  it  is  not  a  case  of  land  cap- 
ture, nor  of  maritime  prize,  nor  of 
tortuous  taking,  and  therefore  the 
claimant  is  entitled  to  a  hearing,  and  a 
judgment  of  the  court  on  the  facts. 
And  see  (1869)  13  Op.  Atty.  Gen.  164, 
declaring  that  a  claim  for  property 
captured  while  in  the  military  service 
of  the  United  States  is  founded  on  a 
law  of  congress. 

No  contract  arises  where  the  govern- 
ment claims  right  or  title  to  property 
taken.  HiU  v.  U.  S.  (1893)  13  Sup.  Ct. 
1011,  149  U.  S.  593,  37  L.  Ed.  802; 
Dykes'  Adm'r  v.  U.  S.  (1880)  16  Ct.  CL 
289;  Jackson  v.  U.  S.  (1891)  27  Ct.  CI. 
74;  Merriam  v.  U.  S.  (1894)  29  Ct.  CI. 
250;  Johnson  v.  U.  S.  (1896)  31  Ct.  CL 
262;  Bedford  v.  U.  S.  (1901)  36  Ct.  CL 
474;  Henry  v.  U.  S.  (1903)  38  Ct.  CL 
635;  Peabody  v.  U.  S.  (1907)  43  Ct. 
CI.  5. 

Owners  of  buildings  receiving  the 
sums  which  congress  has  from  year  to 
year  appropriated  as  full  compensation 
for  the  rent  of  quarters  for  the  civil 
service  commission  cannot  sue  tlie  sov- 
ernment  for  the  difference  between 
such  sums  and  the  fair  rental  value  of 
the  building  for  the  claim  ia  not  found- 
ed on  a  contract  Hooe  v.  U.  S.  (1910) 
31  Sup,  Ct  85,  218  U.  S.  322,  54  L. 
Ed.  1055. 

There  is  no  implied  contract  to  make 
compensation  to  an  American  corpora- 
tion on  account  of  the  destruction  of 
its  property  in  Cuba  in  the  course  of 
military  operations  daring  the  war  ^vrith 
Spain  for  the  purpose  of  protectini;  the 
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health  and  lives  of  the  soldiers  then 
actually  engaged  in  the  war.  Juragna 
Iron  Co.  V.  U.  S.  (1909)  29  Sup.  Ct 
885,  390,  212  U.  S.  297,  53  L.  Ed.  520 
affirming  judgment  (1907)  42  Gt.  GL 
99.  A  claim  by  a  subject  of  Spain  for 
the  seizure  and  use  of  a  vessel  in  Span- 
ish waters  during  the  war  with  Spain 
is  not  founded  on  any  contract,  express 
or  implied.  Nephews  v.  U.  S.  (1908) 
43  Ct  CI.  430.  A  claim  for  the  law- 
less destruction  of  property  by  soldiers 
is  neither  a  legal  nor  equitable  one  in 
the  sense  of  contract.  Garber  v.  U. 
S.  (1911)  46  Ct.  Gl.  503. 

Where  the  government  does  not  take 
property  within  the  meaning  of  the 
Constitution  and  the  law,  no  contract 
arises.  Friend  v.  U.  S.  (1895)  30  Ct. 
Gl.  94.  Where  the  government  does' 
not  take  possession  of  land  nor  enter 
upon  it,  and  the  damage  alleged  is  sim- 
ply consequential,  resulting  from  the 
negligence  of  public  agents  in  not  re- 
moving a  wrecked  vessel  belonging  to 
the  United  States,  no  contrast  can  be 
Implied.  McArthur  v.  U.  S.  (1894)  29 
Ct.  CI.  191.  Where  damages  were 
caused  by  the  illegal  acts  and  intimi- 
dations of  government  officers,  no  con- 
tract can  be  implied.  Willink  v.  U.  S. 
(1903)  38  Ct.  CI.  693.  A  contract 
cannot  be  implied  where  the  govern- 
ment by  faulty  construction  of  a  dam 
causes  injury  to  a  person's  land,  there 
being  no  taking  or  appropriation.  Hay- 
ward  V.  U.  S.  (1895)  30  Ct.  Gl.  1^19. 

The  government  is  not  liable  on  im- 
plied contract  to  any  person,  loyal  or 
disloyal,  for  property  taken  by  its 
agents,  civil  or  military,  during  the  re- 
bellion, within  the  insurrectionary  dis- 
trict. Green  v.  U.  S.  (1874)  10  Ct. 
CI.  466.  Nor  liable  for  the  burning  of 
a  building  which  it  has  seized  and  used 
as  a  smallpox  hospital,  and  it  is  im- 
material whether  it  has  given  up  pos- 
session or  whether  it  remains  construc- 
tively in  possession.  Lagow  v.  U.  S. 
(1874)  10  Ct.  Gl.  266.  Nor  liable  for 
the  proceeds  of  property  taken  by  cap- 
ture from  the  public  enemy  because  it 
had  belonged  to  a  loyal  citizen  and 
been  unlawfully  confiscated.  Fawcett 
V.  U.  S.  (1890)  25  Ct  Gl.  178. 

Where  the  seizure  of  a  turnpike  was 
by  force  for  military  purposes,  with  no 
intent  to  compensate  the  owners,  no 
contract  can  be  implied.  Brown  v.  U. 
&  (1894)  29  Ct  Gl.  394. 

The  court  has  not  jurisdiction  of  an 
action  against  the  government  for  the 
use  and  occupation  of  real  property, 
unless  claimant  can  establish  a  prom- 
ise, express  or  implied,  to  pay  rent. 
An  action  for  rent  must  be  governed 
by  the  principles  of  the  common  law. 
Dykes'  Adm'r  v.  U.  S.  (1880)  16  Ct 
CL  289.  The  court  has  no  jurisdic- 
tion of  a  case  for  the  occupation  of  a 
building  in  Memphis  by  military  au- 
thority during  the  rebellion,  there  be- 
ing no  valid  lease.  Ayres  v.  U.  S. 
(1867)  3  Ct  CL  1     When  claimant's 


right  of  property  is  established,  the 
government  will  be  deemed  to  have  en- 
tered as  his  tenant  under  an  implied 
lease.  Johnson  v.  U.  S.  (1868)  4  Ct 
a.  248;  Johnson  v.  U.  S.  (1872)  8 
Ct  Gl.  243.  Payment  of  stipulated 
rent  by  the  government  is  sufficient 
evidence  that  its  entry  was  under  and 
as  assignee  of  a  lease  from  the  owner 
to  a  third  party.  Kugler  v.  U.  S. 
(1868)  4  Ct  Gl.  407.  For  occupation 
of  land  on  the  river  frontage  by  the 
engineer  officer  in  charge  of  river  and 
harbor  improvements,  a  tenancy  should 
be  implied.  Willink  v.  U.  S.  (1903)  38 
Ct  Gl.  693.  Where  the  government 
holds  under  an  implied  lease,  the  meas- 
ure of  the  damages  must  be  limited  to 
the  value  of  the  occupancy.  Johnson  v. 
U.  S.  (1868)  4  Gt  Gl.  248;  Waters  v. 
U.  S.  (1868)  4  Ct  CL  389.  Where 
implied  rent  or  yearly  value  of  the  oc- 
cupancy is  judicially  settled,  it  will  re- 
main fixed  as  though  the  parties  had 
leased  and  rented  the  premises  on 
those  terms;  but  the  government  may 
surrender  the  premises  and  make  a 
new  contract,  or  hold  over  under  the 
implied  agreement  Johnson  v.  U.  S. 
(1872)  8  Ct  GL  243. 

A  claim  for  rent  received  by  the  Unit- 
ed States  for  a  plantation  is  not  with- 
in the  jurisdiction  of  the  court,  where 
the  leasing  of  the  plantation  was  but 
an  incident  to  the  unlawful  appropria- 
tion and  spoliation  thereof.  Pugh  v. 
U.  S.  (1871)  13  WaU.  633,  635,  20  L. 
Ed.  711.  A  claim  for  use  and  occupa- 
tion of  lands  taken  and  retained  by 
force  under  an  assertion  of  title  in  the 
United  States  is  not  bnsed  on  an  im- 
plied contract.  Lang  ford  v.  U.  S. 
(1879)  101  U.  S.  341,  342,  25  L.  Ed. 
1010;  Kinkead  v.  U.  S.  (1883)  18  Ct 
CL  504. 

A  judgment  in  ejectment  against  an 
agent  of  the  government  will  negative 
all  presumptions  of  privity  of  contract 
in  the  nature  of  an  implied  lease  be- 
tween the  owner  of  the  premises  and 
the  governmnt,  and  will  defeat  an  ac- 
tion for  the  implied  rent  during  the 
government's  prior  occupancy.  Lang- 
ford  V.  U.  S.  (1876)  12  Gt.  CL  338. 

29. Contracts   arising  from   use 

of  patented  article8.r— An  action  on  con- 
tract for  use  of  a  patented  article  may 
be  brought  in  the  court  of  claims.  U. 
S.  V.  Palmer  (1888)  9  Sup.  Ct  104, 
106,  128  U.  S.  262,  32  L.  Ed.  442;  U. 
S.  V.  Berdan  Firearms  Mfg.  Go.  (1895) 
15  Sup.  Gt  420,  424,  156  U.   S.  552, 

39  L.  Ed.  530;  Belknap  v.  Schild 
(1896)  16  Sup.  Gt  443,  161  U.  S.  10, 

40  L.  Ed.  599.  Patent  jurisdiction  is 
essentially  that  of  the  state  courts, 
amplified  by  jurisdiction  of  cases  of  im- 
plied contract  GUI  v.  U.  S.  (1890)  25 
Ct  CL  415.  A  suit  on  a  patent  is  an 
action  on  a  contract  and  not  for  in- 
fringement Hartman  v.  U.  S.  (1900) 
35  Ct  Gl.  106.  An  action  cannot  be 
maintained  for  the  use  of  a  patented 
invention,  unless  founded  on  contract^ 
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express  or  implied.  Forehand  v.  U.  S. 
(1888)  23  Ct.  CL  477;  Gill  v.  U.  S. 
(1890)  25  Ct.  01.  415;  Kirk  v.  U.  S. 
(1893)  28  Ct.  CI.  41;  Coston  v.  U.  S. 
(1898)  33  Ct.  CI.  438;  Dashiell  v.  U. 
S.  (1901)  36  Ct.  CI.  115;  Henry  v.  U. 
S.  (1903)  38  Ct  CI.  635. 

Right  to  compensation  for  use  of  an 
invention  must  be  determined  by  the 
principles  which  obtain  in  ordinary  cas- 
es between  private  persons.  Hubbell  v. 
U.  S.  (1869)  5  Ct.  CI.  1.  See  Schil- 
linger  v.  U.  S.  (1889)  24  Ct  01.  278, 
holding  that  the  use  of  a  patented  pro- 
cess or  article  deprives  the  owner  of 
nothing  of  intrinsic  value,  and  is  per  se 
only  an  invasion  of  a  right. 

An  implied  contract  to  pay  for  the 
use  of  a  patent,  justiciable  in  the 
Court  of  Claims,  arises  out  of  its  use 
by  the  United  States  with  the  pat- 
entee's consent.  U.  S.  v.  Society  Ano- 
nyme  Des  Anciens  Etablissements  Cail 
(1912)  32  Sup.  Ct.  479,  480,  224  U.  S. 
309,  56  L.  Ed.  778  (affirming  judgment 
Soci6t6  Anonyme  Des  Anciens  Etablis- 
sements  Call  v.  U.  S.  [1907]  43  Ct.  CL 
25);  Eager  v.  U.  S.  (1900)  35  Ct  CI. 
556.  In  patent  cases  on  implied  con- 
tract, the  implication  must  be  drawn 
from  all  the  facts,  and  not  merely  frvom 
the  infringement.  Gill  v.  U.  S.  (1890) 
25  Ct  01.  415.  The  court  has  jurisdic- 
tion of  a  suit  on  a  special  contract  with 
a  patentee  for  the  use  of  his  invention 
by  the  government  at  a  price  agreed 
on.  Burns  v.  U.  S.  (1868)  4  Ct.  CL 
113.  Has  jurisdiction  of  an  action  on 
an  implied  license  to  manufacture  a 
patented  article,  the  manufacture  by 
the  government  being  with  the  pat- 
entee's assent,  and  the  damages  sought 
a  reasonal)le  license  fee.  McKeever  v. 
U.  S.  (1878)  14  Ct.  CL  396.  And  has 
jurisdiction  where  the  government  has 
used  a  patented  invention  and  the  suit 
to  recover  for  its  use  is  founded  on 
contract.  A  plea  that  the  patent  is 
void  for  want  of  novelty  does  not  take 
away  the  jurisdiction  once  acquired. 
Morse  Arms  Co.  v.  U.  S.  (1880)  16  Ct 
CI.  296. 

Where  an  invention  is  made  before 
the  inventor  enters  the  service  of  the 
government,  and  is  adopted  by  the 
proper  officers  with  the  understanding 
that  a  patent  will  be  taken  out  and 
compensation  shall  be  paid,  an  action 
may  be  maintained.  For  where  an  in- 
vention is  adopted  by  the  government 
with  the  inventor's  consent,  and  with 
knowledge  that  he  intends  to  take  out 
a  patent,  and  with  the  understanding 
that  if  it  succeeds  he  shall  be  paid  a 
ro^'alty,  a  contract  may  be  implied. 
Talbert  v.  U.  S.  (1890)  25  Ct  01.  141. 
Where  an  inventor  is  in  communisation 
with  officers,  exhibiting  his  inventions 
and  urging  their  adoption,  and  they, 
without  accepting  or  rejecting  his 
propositions,  use  a  device  covered  by 
his  patent,  a  contract  will  be  implied. 
Berdan  Fire  Arms  Mfg.  Co.  v.  U.  S. 
<1890)    26  Ct   CL  4a     When  an  in- 
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ventor  proffers  his  invention,  notifies 
the  government's  officers  that  it  is  pat- 
ented, and  names  his  price,  and  the 
proper  purchasing  agents  of  the  gov- 
ernment adopt  the  invention  and  use 
it,  a  contract  must  be  implied.  Paa- 
queau  v.  U.  S.  (1891)  26  Ct.  OL  509. 
Where  there  was  an  invitation  to  pre- 
sent the  details  of  a  patent  to  the  gov- 
ernment, and  an  examination  by  a 
board  of  officers,  and  a  user  by  the 
government  without  claim  of  owner- 
ship, a'  contract  must  be  implied.  So- 
ci^t6  Anonyme  Des  Anciens  Etablisse- 
ments  Cail  v.  U.  S.  (1907)  43  Ct 
CL  25. 

The  use,  by  a  contractor  with  the 
government  of  a  patented  process  in 
doing  work  afterwards  accepted  and 
used  by  the  government,  does  not  lay 
a  foundation  for  a  claim  against  the 
government  under  the  constitution  of 
the  United  States,  so  as  to  give  the 
court  of  claims  jurisdiction.  Schil- 
linger  v.  U.  S.  (1894)  155  U.  S.  163, 
15  Sup.  Ct  85,  39  L.  Ed.  108.  An  im- 
plied  contract  to  pay  a  patentee  for 
an  infringement  of  his  patent  by  the 
United  States  does  not  arise  from  the 
fact  that  he  presented  his  claim  of  in- 
fringement by  a  gun  adopted  by  the 
war  department,  not  only  to  the  chief 
of  ordnance  but  to  the  commissioner  of 
patents,  both  of  whom  referred  him  to 
the  courts.  Russell  v.  U.  S.  (1901) 
21  Sup.  Ct.  899,  182  U.  S.  516,  45  L. 
Ed.  1210.  The  use  by  the  United 
States  of  a  device  patented  by  a  govern- 
ment employ^,  with  the  understanding 
on  his  part,  not  shared  by  the  govern- 
ment officials,  that  compensation  would 
be  made,  does  not  give  a  contract  right 
to  compensation.  Harley  v.  U.  S. 
(1905)  25  Sup.  Ct  6^54,  636,  198  U. 
S.  229,  49  L.  Ed.  1029.  Where  it  is 
the  duty  of  an  employ^  to  secure  the 
most  efficient  service  of  machines  under 
his  charge,  and  he  devises  an  improve- 
ment and  perfects  the  invention  during 
working  hours  with  government  ma- 
terial and  appliances,  and  the  govern- 
ment pays  for  taking  out  the  patent, 
no  contract  can  be  implied.  McAleer 
V.  U.  S.  (1890)  25  Ct  CL  238.  Where 
the  inventor  was  an  adjutant  general 
bringing  his  invention  to  the  notice  of 
the  ordnance  department  through  his 
commanding  officer,  using  the  time  and 
skill  and  experience  of  government  ex- 
perts and  its  machinery  to  perfect  his 
invention,  and  introducing  the  •  device 
into  the  service  before  it  was  patented, 
no  contract  will  be  implied.  Kelton  v. 
U.  S.  (1897)  32  Ct  CL  314.  Where 
an  officer  is  assigned  to  the  task  of 
devising,  preparing,  or  making  an  im- 
plement for  the  public  service,  the 
government  bearing  the  expense,  the 
officer  receiving  his  salary  for  his  serv- 
ices, a  contract  for  the  use  of  his  in- 
vention cannot  be  implied.  Knapp  y. 
U.  S.  (1911)  46  Ct.  CL  601.  An  im- 
plied contract  does  not  arise  in  favor 
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•f  an  inyentor  wlio  has  submitted  in 
response  to  an  invitation  an  invention 
for  a  self-canceling  stamp,  if  the  de- 
fendants adopt  and  use  tiie  somewhat 
similar  desisn  of  another.  If  the  gov-  4 
emment  adopt  the  design  or  one  in- 
ventor, and  a  patent  is  subsequently 
issued  to  another  for  the  same  device, 
the  court  has  not  jurisdiction  of  an 
action  for  infringement.  Fletcher  v. 
U.  S.  (1875)  11  Ct  CI.  748.  A  con- 
tract cannot  be  implied  from  the  naked 
use  of  an  invention  by  government. 
Forehand  v.  U.  S.  (1888)  23  Ct  CI. 
477.  When  the  proper  agent  of  the 
government  does  not  acknowledge  the 
validity  of  a  patent,  nor  recognize  the 
work  done  by  his  authority  as  embody- . 
ing  or  infringing  the  invention,  no  con- 
tract can  be  implied.  SchUlinger  v.  IT. 
S.  (1889)  24  Ct  CI.  278.  When  gov- 
ernment officers  decline  to  purchase 
a  patented  invention,  and  subsequently 
use  a  device  different  in  form  and  in 
practical  operation,  the  case  is  at  most 
one  of  involuntary  infringement,  which 
cannot  be  turned  into  a  case  of  im- 
plied contract  Wood  y.  U.  S.  (1901) 
36  Ct  CI.  418.  And  see  Shavor  v.  U. 
S.   (i{$68)  4  Ct  CI.  440. 

3D.  Claims  for  damages  In  cases  not 
sounding  In  tort.— The  court  of  claims 
has  no  jurisdiction  of  claims  against 
the  government  for  torts.  Gibbons  v. 
U.  S.  (1868)  8  Wall.  269,  19  L.  Ed. 
453;  Morgan  v.  U.  S.  (1871)  14  WalL 
531,  20  L.  Ed.  738;  Hill  v.  U.  S.  (1893) 
13  Sup.  Ct  1011,  149  U.  S.  593,  37  L. 
Ed.  862;  Schillinger  v.  U.  S.  (1894) 
155  U.  S.  163,  15  Sup.  Ct  85,  39  L. 
Ed.  108;  Mann  v.  U.  S.  (1897)  32 
Ct  CI.  580. 

In  cases  founded  on  negligence  or  tor- 
tious acts  of  public  agents,  referred  to 
the  court  by  special  statutes  indicating 
that  legal  relief  is  intended,  the  lia- 
bility assumed  is  that  which  would  at- 
tach to  a  corporation  or  an  individual 
employer  at  common  law.  Walton  v. 
U.  S.  (1889)  24  Ct  CI.  372.  And  see 
Bigby  v.  U.  S.  (1903)  23  Sup.  Ct  468, 
188  U.  S.  400,  47  L.  Ed.  519,  for  a 
discussion  of  the  term  '^sounding  in 
tort" 

31.  —  Acts  of  employes  or  officers 
of  govern  ment.r— The  government  is  not 
liable  on  an  assumpsit  for  the  torts  of 
its  officer  committed  while  in  its  serv- 
ice and  apparently  for  its  benefit. 
When  the  injury  merits  redress  by  the 
government,  the  remedy  is  with  Con- 
gress. Gibbons  v.  U.  S.  (1868)  8  WaU. 
269,  272,  19  L.  Ed.  453.  It  is  not  re- 
sponsible for  the  wrongful  acts  of  its 
agents  or  officers.  United  States  y. 
Wickersham  (C.  C.  1882)  10  Fed.  505. 
It  is  not  liable  for  the  wrongful  act  of 
the  register  of  the  United  States  treas- 
ury in  permitting  a  transfer  of  regis- 
tered bonds  of  the  Unitfd  States  be- 
longing to  a  trust  estate  on  insufficient 
evidence  of  authority  in  the  holder  to 
demand  the  transfer.    German  Bank  y. 


U.  S.  (1893)  13  Sup.  Ct  702,  705,  148 
U.  S.  573,  37  L.  Ed.  564.  It  nas  not 
permitted  itself  to  be  sued  for  torts 
by  its  officers  as  for  a  trespass  on  pri- 
vate lands.  Hill  v.  U.  S.  (1893)  13 
Sup.  Ct.  1011,  149  U.  S.  593,  37  L. 
Ed.  862.  Nor  for  the  loss  of  a  vessel 
caused  by  negligence  of  the  govern- 
ment's agents  in  omitting  to  place  a 
light  on  a  pier  which  the  government 
is  then  constructing.  Flushing  College 
Point  &  New  York  Steam  Ferry  Co.  v. 
U.  S.  (1870)  6  Ct  CI.  1;  Walton  v.  U. 
S.  (1889)  24  Ct  CI.  372.  Act  1887, 
c  359,  giving  the  court  of  claims  and 
district  courts  jurisdiction  to  hear  and 
determine  claims  against  the  United 
States,  does  not  authorize  those  courts 
to  entertain  a  petition  to  cancel  a  judg- 
ment lien  unlawfully  placed  on  the 
property  of  the  petitioners  by  a  Unit- 
ed States  officer  in  an  attempt  to  en- 
force a  judgment  recovered  by  the 
United  States.  Holmes  v.  U.  S.  (D. 
C.  1807)  78  Fed.  513.  The  negUgence 
of  a  public  agent  in  failing  to  remove 
the  wreck  of  a  vessel  does  not  create 
an  obligation  on  the  part  of  the  govern- 
ment McArthur  v.  U.  S.  (1894)  29 
Ct  CI.  191.  One  injured  through  the 
incompetence  of  a  person  in  charge  of 
a  passenger  elevator  in  a  post  office 
building  may  not  sue  the  government 
for  damages  on  theory  of  a  claim  for 
damages  not  sounding  in  tort  Bigley 
V.  U.  S.  (C.  C.  1900)  103  Fed.  597, 
judgment  affirmed  (1903)  23  Sup.  Ct 
468,  188  U.  S.  400,  47  L.  Ed.  519.  But 
an  action  for  money  illegally  exacted 
under  compulsion  is  not  an  action 
sounding  in  tort.  Basso  v.  U.  S.  (1905) 
40  Ct.  CI.  202.  And  where  officers 
charged  with  the  supervision  of  con- 
tract work  hinder  or  delay  the  con- 
tractor he  may  recover  such  damages 
as  are  the  natural  consequeDce  of  a  sus- 
pension of  his  work.  Smith  v.  U.  S. 
(1875)  11  Ct  CI.  707.  See  Milwaukee 
&  R.  R.  Canal  Co.  v.  U.  S.  (1865)  1 
Ct  CI.  187,  holding  that  the  court  has 
no  jurisdiction  of  an  action  for  aiding 
in  the  wrongful  diversion  of  the  pro- 
ceeds of  lands  to  which  claimants  may 
be  entitled.  And  see  State  Nat.  Bank 
of  Boston  V.  U.  S.  (1874)  10  Ct  CI. 
519,  holding  that  an  action  for  the  law- 
ful acts  of  officers  will  not  be  defeated 
by  reason  of  their  subsequent  wrong- 
ful acts  to  which  the  other  party  is  a 
stranger,  and  from  which  the  govern- 
ment would  reap  an  advantage.  And 
see,  also,  Johnson  v.  U.  S.  (1860)  2  Ct. 
CI.  391,  holding  that  the  government  is 
never  guilty  of  tort  nor  liable  for  the 
tortious  or  unnecessarily  arbitrary  acts 
of  its  officers. 

32. Acts  of  military  authorities. 

—The  United  States  is  not  suable  in 
the  Court  of  Claims  on  a  claim  for  the 
value  of  the  use  by  the  military  au- 
thorities of  a  Spanish  merchant  vessel 
captured.  Ribas  y  Hijo  v,  U.  S.  (1904) 
24  Sup.  Ct  727,  729,  194  U.  S.  315,  48 
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U  Ed.  994;  Herrera  v.  U.  S.  (1912)  32 
Sup.  Ct  179,  183,  222  U.  S.  558,  56  L. 
Ed.  316;  Diaz  v.  U.  S.  (1912)  32  Sup. 
Ct  184,  222  U.  S.  574,  56  L.  Ed.  321. 
A  claim  for  compensation  for  unlawful 
and  unnecessary  destruction  of  prop- 
erty during  the  war  under  the  order  of 
the  general  commanding  is  one  "sound- 
ing in  tort"  Juragua  Iron  Go.  v.  U. 
S.  (1909)  29  Sup.  Ct  385,  388,  212  U. 
S.  297,  53  L.  Ed.  520,  affirming  judg- 
ment (1907)  42  Ct  CL  99.  So  is  a  case 
growing  out  of  the  seizing  of  a  vessel 
by  the  military  forces  of  the  United 
States  in  the  prosecution  of  a  war  with 
a  foreign  power.  Nephews  v.  U.  S. 
(1908)  43  Ct  CL  430. 

Where  the  contractors  of  a  treasury 
agent  are  to  receive  one -half  of  such 
cotton  as  they  may  recover  for  the 
government,  or,  if  the  cotton  be  re- 
leased, are  to  be  paid  their  expenses, 
and  the  cotton  which  they  seize  and 
transport  never  comes  into  the  pos- 
session of  the  government,  nor  10  re- 
leased by  the  treasury  department,  but 
is  forcibly  and  illegally  taken  by  a 
military  officer  in  January,  1866,  and 
given  up  to  the  alleged  owners,  the  con- 
tractors' loss  is  due  to  the  unlawful 
act  of  the  officer,  and  no  action  lies. 
W.  H.  Whiteside  &  Co.  v.  U.  S.  (1872) 
8  Ct  CI.  532.  Where  naval  officers 
take  a  vessel  from  the  possession  of 
the  master  against  his  protest,  their 
act  is  tortious.  Plant  Investment  Co. 
V.  U.  S.  (1910)  45  Ct  CI.  374.  The 
wanton  destruction  of  property  by 
soldiers  is  a  matter  as  to  which  the 
court  is  without  jurisdiction.  Garber 
V.  U.  S.  (1911)  46  Ct  CL  503.  See 
Clark  V.  V.  S.  (1864)  1  Ct  CL  145, 
holding  that  an  action  for  the  use  and 
occupation  of  a  building  by  the  civil 
service  of  the  government  does  not 
fall  within  the  prohibition  of  the  act 
to  restrict  the  jurisdiction  of  the  court, 
though  it  was  taken  possession  of  by 
the  military  governor  of  the  District 
of  Columbia  during  the  war  of  the 
rebellion.  See  Carver  v.  U.  S.  (1880) 
16  Ct  CL  361,  holding  that  no  action 
can  be  maintained  for  money  illegally 
exacted  while  it  remains  in  the  hands 
of  militfiry  officers. 

33.  — >  Breach  of  contraet.^-On  the 

cancellation  as  invalid  of  patents  to 
public  lands,  the  claimant  under  such 
patents  cannot  recover  from  the  United 
States  the  cost  of  improvements  made 
on  the  land  or  taxes  paid  thereon  imder 
the  laws  of  the  State.  Bradford  v.  U. 
S.  (1915)  222  Fed.  258, 138  C.  C.  A.  69. 

An  action  may  be  brought  by  a  con- 
tractor for  extra  work  done  by  him  un- 
der the  direction  of  the  government's 
agent,  and  for  damages  for  an  improper 
interference  by  such  agent  with  the 
fulfillment  of  the  contract.  Bowe  v.  U. 
S.  (C.  C.  1890)  42  Fed.  761. 

A  lease  of  real  property  made  by 
authority  of  the  Secretary  of  War  for  a 
term  of  ten  years  is  not  ultra  vires,  and 
if  the  lessee  be  dispossessed  before  the 
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expiration  of  the  term,  and  contrary  to 
the  intent  of  the  agreement,  an  ac* 
tion  for  unliquidated  damages  is  within 
the  jurisdiction  of  the  court  Dunbar 
.  V,  U.  S.  (1887)  22  Ot  CL  109. 

34.  —  Copyright,  Infringement  old-* 

Where  the  infringement  of  a  copyri^fht 
is  alleged  to  have  been  tortious,  and  the 
acts  set  up  would  make  the  action  ex 
delicto  at  common  law,  the  court  is 
without  jurisdiction.    Lanman  v.  U.  S. 

(1892)  27  Ct  CL  260. 

35.  —  False  arrest  or  Imprlson- 
mentw— The  court  has  no  jurisdiction 
of  an  action  for  damages  for  illegal  ar- 
rest and  imprisonment.  Spicer  v.  U.  S. 
(1865)  1  Ct  CL  316. 

36. Impairment  of  navigation^— 

An  action  to  recover  damages  for  im- 
pairing a  navigable  waterway  by  the 
erection  of  a  dike  is  not  within  the 
jurisdiction  of  the  court  Gibson  y.  U. 
S.  (18W)  29  Ct  CL  18. 

37.  —  Injury  to  or  trespass  on 
property^— A  claim  for  damages  by  rea- 
son of  the  draining  and  destruction  of 
a  well  located  about  500  feet  from  the 
right  of  way,  and  not  embraced  in  the 
lands  taken,  may  be  presented  to  the 
court   of   claims.    U.    S.   y.   Alexander 

(1893)  13  Sup,  Ot  529,  148  U.  S.  186, 
37  L.  Ed.  415  (foUowing  Great  Falls 
Mfg.  Co.  y.  ;farland  [188S]  8  Sup. 
Ct  631,  124  U.  S.  581,  596,  31  L.  Ed. 
527);  U.  S.  v.  Truesdell  (1893)  13 
Sup.  Ot  532,  148  U.  S.  196,  37  L.  Ed. 
419. 

An  action  for  damages  for  injury  to 
property  caused  by  the  faulty  construc- 
tion of  a  dam  is  an  action  "sounding 
in  tort"  Hayward  v.  U.  S.  (1895)  30 
Ct.  CL  219.  The  court  is  without  juris- 
diction of  an  action  for  damages  caused 
by  a  national  cemetery  which  is  so 
placed  as  to  operate  as  a  detriment  to 
the  adjacent  property  of  the  person  on 
whose  land  it  is.  Johnson  v.  U.  S. 
(1896)  31  Ct  CL  262.  A  petition 
which  contains  the  elements  of  a  dec- 
laration in  trespass  quare  clausum 
fregit,  possession  by  claimant  and  an 
entry  illegal,  violent,  and  forcible  by 
the  defendants,  does  not  state  a  cause 
of  action  of  which  the  court  has  juris- 
diction. Pugh  V.  U.  S.  (1869)  5  Ct  CL 
113. 

The  United  States  is  not  suable  in  the 
Court  of  Claims  for  injuries  to  a  vessel 
chartered  for  military  purposes,  where 
the  injuries  were  received  while  per- 
forming services  outside  the  contract 
on  compulsion  of  government  officers. 
New  Orleans-Belize  Royal  Mail  &  Cent 
American  S.  S.  Co.  v,  U.  S.  (1915)  36 
S.  Ct.  76. 

38.  — >  Patents,    Infringement    of^— 

A  claim  for  the  construction  of  concrete 
pavement  on  the  capitol  grounds  by  a 
contractor  using  a  method  patented  by 
plaintiff,  who  subsequent  to  its  accept- 
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ance  filed  a  claim  against  the  govem- 
ment  for  damages,  was  a  claim  for  a 
mere  tort,  of  which  the  court  had  no 
jurisdiction.  Schillinger  v.  U.  S. 
(1894)  15  Sup.  Ct  85,  86,  155  U.  S. 
163,  39  L.  Ed.  108.  Jurisdiction  does 
not  extend  to  an  action  for  mere  in- 
fringement of  a  patent.  U.  S.  v.  Ber- 
dan  Firearms  Mfg.  Co.  (1895)  16  Sup. 
CL  420.  424,  156  U.  S.  552,  39  L.  Ed. 
530;  Belknap  v.  Schild  (1896)  16  Sup. 
Ct.  443,  445,  161  U.  S.  10,  40  L.  Ed. 
599;  Pitcher  v.  U.  S.  (1863)  1  Ct  CI. 
7.  The  element  of  tort  must  be  exclud- 
ed ab  initio.  GUI  v.  U.  S.  (1890)  25 
Ct  CI.  415.  And  see  Schillinger  v.  U. 
S.  (1889)  24  Ct  CI.  278,  holding  that, 
when  there  is  a  denial  of  private  right 
in  an  alleged  invention  used  by  the 
government,  the  appropriation  or  use 
is  in  the  nature  of  a  tort,  and  the  court 
is  without  jurisdiction. 

Where  the  jurisdiction  of  the  court, 
as  well  as  plaintiff's  right  to  recover, 
depends  upon  the  use  of  the  alleged  in- 
vention under  such  circumstances  as  to 
warrant  an  implied  contract  therefor, 
the  use  of  the  plaintiff's  invention  must 
be  established.  Farnham  v.  U.  S. 
(1913)  49  Ct  CI.  19. 

This  court  is  without  jurisdiction  to 
invalidate  a  patent.  Its  judgments  do 
not  assume  to  do  so.    Id. 

39.  '.'War  olaima"  within  statutes- 
War  claims  are  those  described  in  pre- 
vious acts  as  claims  growing  out  of  the 
destruction  or  appropriation  of  or  dam- 
age to  property  by  the  army  or  navy 
engaged  in  the  suppression  of  the  re- 
bellion. Where  a  railroad  company 
operated  for  the  Confederate  govern- 
ment was  seized  by  the  federal  govern- 
ment, and  where,  while  the  federal 
government  retained  possession,  it  re- 
moved rails,  which  it  sold  for  its  own 
benefit  after  the  close  of  the  war  and 
surrender  of  the  railroad  by  it,  the 
company's  claim  for  the  value  of  the 
rails  was  a  "war  daim."  U.  S.  v. 
Winchester  &  P.  R.  Co.  (1896)  16  Sup. 
Ct  993,  998,  163  U.  S.  244,  41  L.  Ed. 
145.  AlU  enemy  cannot  demand  com- 
pensation for  loss  or  damage  resulting 
from  military  operations.  Gallego, 
Messa  &  Co.  ▼.  U.  S.  (1908)  43  Ct  CI. 
444. 

The  United  States  are  not  responsible 
for  the  destruction  of  private  property 
by  their  military  operations  during  the 
late  Civil  War,  nor  are  private  parties 
chargeable  for  works  constructed  on 
their  property  by  the  United  States  to 
facilitate  such  operations.  U.  S.  v. 
Pacific  R.  R.  (1887)  7  Sup.  Ct  490, 120 
U.  S.  227,  30  L.  Ed.  634;  Same  v. 
Atlantic  &  Pacific  R.  Co..  (1887)  7  Sup. 
Ct  496,  120  U.  S.  241,  30  L.  Ed.  639. 


40.  Parties^— An  assignee  of  a  claim 
against  the  United  States  is  the  party 
to  whom  the  claim  belongs,  and  he  is 
entitled  to  redress  against  the  United 
States.  Emmons  v.  U.  S.  (C.  C.  1891) 
48  Fed.  43,  45.  See  U.  S.  v.  Gillis 
(1877)  95  U.  S.  407,  415,  24  L.  Ed.  503, 
holding  that  under  the  act  of  1855,  es- 
tablishing the  Court  of  Claims,  and  act 
1853,  claims  against  the  United  States 
cannot  be  assigned,  so  as  to  enable  the 
assignee  to  sue  in  his  own  name. 

The  Court  of  Claims  has  no  jurisdic- 
tion of  an  action  against  a  state,  or  in 
which  a  state  is  impleaded  as  party 
defendant,  and  is  a  necessary  party. 
Milwaukee  &  R.  R.  Canal  Co.  v.  U.  S. 
(1SC5)  1  Ct  CI.  187. 

Corporations,  counties,  towns,  cities, 
and  states  may  bring  actions  in  the 
Court  of  Claims.  State  of  Louisiana  v. 
U.  S.  (1887)  22  Ct.  CI.  85. 

A  naturalized  citizen  may  sue  in  the 
Court  of  Claims.  Bulwinkle  v.  U.  S. 
(18C8)  4  Ct.  CI.  395. 

As  to  claims  against  individual  In- 
dians as  citizens  of  the  United  States, 
see  Green  v.  Menominee  Tribe  of  In- 
dians in  Wisconsin  (1914)  34  S.  Ct 
706,  233  U.  S.  558,  58  L.  Ed.  1093.  af- 
fiiming  judgment  (1912)  47  Ct  CI.  281. 

A  sale  of  cotton  seized  by  the  govem- 
m'ent  having  been  made  without  "a  li- 
cense to  trade"  by  a  loyal  citizen  of  the 
United  States  on  March  6,  1865,  when 
Savannah  was  occupied  by  the  federal 
troops,  to  a  loyal  citizen  of  New  York, 
and  the  full  consideration  paid,  the 
vendor  could  not  sustain  a  suit  in  the 
court  of  claims,  under  the  abandoned 
and  captured  property  act,  for  the  pro- 
ceeds thereof,  either  for  himself  or  his 
vendee.  The  vendor  was  not  entitled 
to  sue  for  himself  because  he  had  been 
paid  in  full,  nor  for  his  vendee  because 
the  sale  was  unlawful  and  void.  Cutner 
V.  U.  S.  (1873)  84  U.  S.  (17  Wall.)  517, 
21  L.  Ed.  656. 

Cited  witliout  definite  application, 
U.  S.  V.  Alire  (1867)  6  Wall.  573,  574, 
18  Ll  Ed.  947;  Haycraft  v.  U.  S. 
(1874)  22  Wall.  81,  22  L.  Ed.  738;  U. 
S.  V.  O'Grady  (1874)  22  WaU.  641,  22 
L.  Ed.  772;  Ford  v.  U.  S.  (1886)  6 
Sup.  Ct  360,  361,  363,  116  U.  S.  213, 
29  L.  Ed.  608;  U.  S.  v.  Davis  (1889) 
9  Sup.  Ct.  657,  131  U.  S.  36,  33  L.  Ed. 
93;  U.  S.  V.  Jones  (1889)  9  Sup.  Ct 
669,  670,  131  U.  S.  1,  33  L.  Ed.  90; 
Pennington  v.  U.  S.  (1914)  34  Sup.  Ct. 
269,  271,  231  U.  S.  631,  58  L.  Ed.  410; 
U.  S.  V.  Morgan  (1S94)  64  Fed.  4,  12 
C.  C.  A.  6;  U.  S.  V.  American  Surety 
Co.  (C.  C.  1907)  155  Fed.  941  (re- 
versed [19091  171  Fed.  408,  96  C.  C. 
A.  364) ;  Neitzey  v.  District  of  Colum- 
bia (1881)  17  Ct  CI.  111. 


(2)  Set-offs. 

Second.  All  set-ofFs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever  on  the  part 
of  the  Government  of  the  United  States  against  any  claimant  against 
the  Government  in  said  court:     Provided,  That  no  suit  against  the 
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Government  of  the  United  States,  brought  by  any  officer  of  the  United 
States  to  recover  fees  for  services  alleged  to  have  been  performed  for 
the  United  States,  shall  be  allowed  under  this  chapter  until  an  ac- 
count for  said  fees  shall  have  been  rendered  and  finally  acted  upon 
as  required  by  law,  unless  the  proper  accounting  officer  of  the  Treas- 
ury fails  to  act  finally  thereon  within  six  months  after  the  account  is 
received  in  said  office. 

Act  March  3,  1887.  c.  359,  §  1,  par.  2,  24  Stat.  505,     Act  June  27,  1898, 

c.  DU3.  §  1,  30  Stat.  494.     Act  July  1,  1898,  c.  546,  |  3,  30  Stat.  649.     Act 

March  3,  1911,  c.  231,  |  145,  par.  2,  36  Stat.  1137. 


Notes  of  Deoisions 


1. 
2. 
3. 


Construction  and  operation  in  general. 
Jurlsdii  tion  In  general. 

Rendition  of  accounts  and  actions 

thereon  by  accounting  officers. 
4.    Concurrent  jurisdiction  of  district  court. 
6.    Actions  in  which  remedy  of  set-off  or 
counterclaim  is  available. 

6.  Claims  available  for  set-off  or  counter- 

claim in  general. 

7.    Assigned  claims  or  demands. 

8.  Necessity  of  pleading  set-off  or  counter- 

claim. 

9.  Filing  or  pleading  set-off  or  counter- 

claim. 

10.    Objections. 

11.  Burden  of  proof. 

12.  Evidence  sustaining  set-off  or  counter- 

claim. 

13.  Discontinuance. 

14.  Judgment. 

1.  Construction  and  operation  in  gen- 
eral.— ^The  court  may  hear  and  deter- 
mine demands  of  the  United  States,  of 
every  kind,  against  the  claimant,  or 
those  whom  the  claimant  represents, 
whether  liquidated  or  unliquidated,  and 
to  set  off  against  the  claim  in  suit  the 
amount  found  in  favor  of  the  United 
States.  Allen  v.  U.  S.  (1872)  17  Wall. 
207.  210,  21  L.  Ed.  553;  Macauley  v. 
U.  S.  (1875)  11  Ct.  CI.  603.  The 
right  to  resort  to  a  cross-action  against 
a  claimant  is  certainly  as  comprehen- 
sive as  the  similar  right  given  to  the 
crown  by  the  Petitions  of  Right  Act  of 
18G0  (23  &  24  Vict.  c.  34).  Roman  v. 
U.  S.  (1875)  11  Ct.  CI.  761.  The  law 
of  set-off  is  the  same  as  if  the  contro- 
versy were  between  individuals,  fetate 
of  Louisiana  v.  U.  S.  (1887)  22  Ct.  CI. 
284.  And  see  Wisconsin  Central  R. 
Co.  V.  U.  S.  (1896)  17  Sup.  Ct.  45,  164 
U.  S.  190,  41  L.  Ed.  399,  holding  that 
the  government  need  not  set  up  as  a 
counterclaim  a  demand  for  money  ille- 
gally paid  to  claimant  suing  to  recover 
further  sums,  and  citing  U.  S.  v.  Burns 
(1870)  12  Wall.  246,  20  L.  Ed.  388; 
Clark  V.  U.  S.  (1877)  95  U.  S.  539,  24 
L.  Ed.  518;  U.  S.  v.  Behan  (1884)  110 
U.  S.  338,  4  Sup.  Ct.  81,  28  L.  Ed.  168; 
U.  S.  y.  Carr  (1890)  132  U.  S.  644,  10 
Sup.  Ct.  182,  33  L.  Ed.  483.  And  see, 
also.  Hart  v.  U.  S.  (1886)  118  U.  S. 
62,  6  Sup.  Ct.  961,  30  L.  Ed.  96. 

2.  Jurisdiction  In  general.— Where  the 
court  is  without  jurisdiction  of  the 
claim  in  suit,  a  counterclaim  falls  with 
it  Baltimore  &  O.  U.  Co.  v.  U.  S. 
(1899)  34  Ct  CI.  484.  If  a  claim  be 
dismissed  for  want  of  jurisdiction,  the 


counterclaim  goes  with  it.  Boehm  v. 
U.  S.  (1886)  21  Ct  CL  290. 

'   3. Rendition    of    accounts     and 

actions  thereon  by  accounting  officers. 

—The  conditions  imposed  must  be  com- 
plied with,  unless  the  proper  account- 
ing officers  fail  to  finally  act  within  six 
months  after  an  account  is  received,  in 
which  event  the  effect  of  the  provision 
is  to  supersede  the  necessity  for  such 
final  action  as  a  condition  precedent. 
Collins  V.  U.  S.  (1900)  35  Ct  CI.  146; 
Summey  v.  U.  S.  (1904)  39  Ct  CI.  199. 
See  Cameron  v.  U.  S.  (1895)  30  Ct. 
CI.  340,  holding  that  the  jurisdiction  of 
the  court  extends  to  all  claims,  wheth- 
er presented  to  an  ex'ecutive  depart- 
ment or  not,  but  if  presented  before 
suit,  and  suspended  for  the  production 
of  vouchers  and  explanations,  the  court 
should  not  proceed  with  the  case  unless 
the  department  neglects  to  pass  upou 
the  claim  within  a  reasonable  time. 
And  see  Sweeney  v.  U.  S.  (1869)  5  Ct 
CI.  285;  Daily  v.  U,  S.  (1881)  17  Ct- 
Cl.  144;  Ravesiea  ▼.  U.  S.  (1886)  21 
Ct  CI.  243;  Bryan  v.  U.  S.  (1886)  21 
Ct  CI.  249;  Spann  v.  U.  S.  (1886)  21 
Ct  CI.  267;  Ramsay  v.  U.  S.  (18S6) 
21  Ct  CL  443. 

4.  Concurrent  Jurisdiction  of  district 
court. — See  ante,  §  991—20,  and  notes 
thereunder. 

5.  Actions  in  which  remedy  of  set- 
off    or     counterclaim     is     available.^ — 

Where  the  government  might  have  col- 
lected an  internal  revenue  tax  on  per- 
sonal property  but  for  a  mistalce  of  a 
treasury  agent  in  releasing  it  to  the 
owners  *'free  from  all  fees  and  internal 
revenue  taxes,"  and  the  owners  bring 
suit  for  the  proceeds  of  property  with- 
held from  them  by  the  agent  in  the 
same  transactions,  the  government  may 
plead  as  a  set-off  the  tax  on  the  prop- 
erty released  to  the  owners,  but  not  on 
that  retained  by  the  agent  Roman  v. 
U.  S.  (1875)  11  Ct  CL  761. 

6.  Claims  available  for  set-off  or 
counterclaim  in  general.^A  government 

debtor  cannot  evade  his  liability  to  a. 
judgment  against  him  by  consigning  his 
property  to  a  factor  and  obtaining  ad- 
vances, and  the  factor  cannot  recover 
aU  that  is  in  the  treasury  due  to  hia 
principal  where  the  government  has 
claims  against  the  latter,  who  is  the 
real  party  in  interest     U.  S.  y,  Villa> 
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l<mgtL  (1874)  23  WaO.  35,  44,  23  L. 
Ed.  64.  Where  disbursing  officers,  sup- 
posing that  a  retired  naval  officer  was 
entitled  to  more  pay  than  in  fact  the 
law  allowed,  haye  overpaid  him,  the 
excess  is  a  proper  subject  of  counter- 
claim in  an  action  by  the  officer  to  re- 
cover salary  accruing  after  the  over- 
payments.    U.  S.  V.  Burchard   (1888) 

8  Sup.  Ct.  832,  833,  125  U.  S.  176,  31 
L.  Ed.  662.  Difference  in  quality  and 
fuel  value  between  the  coal  called  for 
by  the  contract  and  a  cargo  of  inferior 
coal  furnished  to  the  government  and 
paid  for  may  be  set  oS  against  the 
government's  liability  to  the  same  con- 
tractors under  a  later  contract,  where 
the  parties  agreed  that  the  acceptance 
of  the  inferior  coal  should  be  a  pur- 
chase outside  the  contract,  and  the 
contractors  were  notified  before  deliv- 
ery that  they  would  be  charged  with 
the  difference  if  the  coal  proved  infe- 
rior. Barry  v.  U.  S.  (1913)  33  S.  Ct. 
681,  229  U.  S.  47,  57  L.  Ed.  1060.  af- 
firming judgment  Peabody  v.  Same 
(1910)  45  Ct.  CI.  532.  The  govern- 
ment may  set  off  against  a  claim  by  a 
district  attorney  for  compensation  for 
prosecutions  an  excess  retained  by  him 
over  the  statutory  allowance  in  a  par- 
ticular case.  Bliss  v.  U.  S.  (C.  O. 
1889)  38  Fed.  230.  May  set  up  a  tax 
by  way  of  counterclaim  in  an  action 
where  the  claimant  deposited  money 
with  a  collector  of  internal  revenue  for 
a  special  purpose  and  the  latter  im^ 
properly  applied  it  to  the  payment  oi 
a  disputed  tax,  though  the  collector 
himself  may  have  had  no  right  to  make 
that  application  of  the  claimant's  mon- 
ey held  in  pledge  by  him.  Howser  v. 
U.  S.  (1877)  13  Ct  CI.  284.  Money 
paid  on  a  fraudulent  voucher  may  be 
recovered  back  on  a  plea  of  counter- 
claim. Charies  v.  U.  S.  (1884)  19  Ct 
OL  316.  Where  a  mail  contractor  sues 
for  one  month's  pay  conceded  to  be  due 
him,  the  United  States  can  maintain 
a  counterclaim  to  recover  back  over- 
payments on  the  same  contract.  Cos- 
grove  V.  U.  S.  (1896)  31  Ct.  CI.  332. 
Losses  suffered  by  the  government  in 
the  wrecking  of  a  train  may  be  set  up 
by  way  of  counterclaim  in  a  suit  by 
the  railroad  on  a  distinct  transaction. 
Florida  Cent  &  P.  R.  Co.  v.  U.  S. 
(1908)  43  Ct  CL  572.     And  see  post, 

9  1137,  and  notes  thereunder. 

7. Assigned  olaims  or  demands. 

—The  government,  having  recovered  a 
judgment  against  A.,  may  take  an  as- 
signment from  him  of  a  judgment 
against  B.  and  set  it  off  in  a  suit 
brought  by  B.  on  award  made  in  his 
favor  by  Congress;  and  this  right  of 
set-off  exists  though  B.  assigned  his 
award  to  M.,  who  is  the  party  claim- 
ant if  the  set-off  was  acquired  before 
notice  of  the  assignment.  Macauley  v. 
U.  S.  (1875)  11  Ct  CI.  693. 

8.  Necessity   of   pleading    set-off   or 
^■Rterolaln^— The  iorms   of   pleading 


are  not  so  strict  as  to  require  that  the 
omission  to  set  up  a  counterclaim  for 
moneys  illegally  paid,  in  an  action  by 
the  party  receiving  them  to  recover 
further  sums  from  the  government, 
should  be  held  fatal  to  the  rendition  of 
such  judgment  as  the  facts  demand. 
Wisconsin  Cent  R.  Co.  v.  U.  S.  (1896) 
17  Sup.  Ct  45,  52,  164  U.  S.  190,  41 
L.  Ed.  399;  Huske  v.  U.  S.  (1910)  46 
Ct  CI.  35.  In  a  suit  for  the  proceeds 
of  property  sold  under  the  captured 
and  abandoned  property  act,  the  gov- 
ernment must  plead  by  way  of  set-off 
or  counterclaim  the  cotton  tax.  U.  S. 
V.  O'Grady  (1874)  89  U.  S.  (22  Wall.) 
641,  22  L.  Ed.  772.  For  a  counter- 
claim ought  to  be  pleaded  as  promptly 
as  possible.  Huske  v.  U.  S.  (1910)  46 
Ct  CI.  35.  And  see  ante,  9  1136(2), 
and  notes  thereunder. 

9.  Fifing  or  pleading  set-off  or  coun- 
terclaim.— ^A  counterclaim  must  be  set 
up  in  the  pleadings  or  on  motion  for  a 
new  trial,  pursuant  to  R.  S.  §  1088, 
post  S  1166.  U.  S.  V.  O'Grady  (1874) 
22  Wall.  641,  646,  22  L.  Ed.  772.  But 
sums  improvidently  paid  to  an  army 
officer  by  the  auditor  for  the  War  De- 
partment cannot  be  deducted  from  the 
extra  pay  sued  for,  where  the  United 
States  filed  no  set-off  or  counterclaim. 
U.  S.  V.  Mitchell  (1907)  27  Sup.  Ct. 
463,  465,  205  U.  S.  161,  51  L.  Ed.  752, 
reversing  judgment  Mitchell  v.  U.  S. 
(1905)  41  Ct  CI.  36.  And  see  Florida 
Cent  &  P.  R.  Co.  v.  U.  S.  (1908)  43 
Ct  CI.  572,  holding  that,  where  peti- 
tion discloses  the  whole  of  the  defend- 
ants' case,  and  they  do  not  file  a  coun- 
terclaim, the  court  will  consider  and 
dispose  of  the  case  as  if  a  counter- 
claim has  been  filed.  And  see  post,  § 
1137,  and  notes  thereunder. 

10. Objections.— The     sufficiency 

of  a  counterclaim  cannot  be  determin- 
ed on  a  motion  to  suppress  evidence. 
Camden  Iron  Works  v.  U.  S.  (1911) 
47  Ct  CI.  124. 

11.  Burden  of  proof.— The  govern- 
ment, pleading  a  set-off  to  a  claim  by 
an.  officer  for  fees,  has  the  burden  of 
proving  it  Jones  v.  U.  S.  (D.  C. 
1889)  39  Fed.  410,  judgment  reversed 
U.  S.  V.  Jones  (1893)  13  Sup.  Ct  437, 
147  U.  S.  672,  37  L.  Ed.  325. 

12.  Evidence  sustaining  set-off  or 
counterclaim.— A  restated  account  con- 
sisting of  errors  and  omissions,  which 
are  in  fact  new  charges  founded  on  ex- 
trinsic evidence,  after  a  long  period 
of  time,  is  not  sufficient  to  sustain  a 
set-off  or  counterclaim.  Patterson  v. 
U.  S.  (1893)  28  Ct  CI.  321. 

13.  Discontinuance.— Where  there  is 
evidence  accompanying  a  motion  for 
leave  to  file  a  counterclaim  which  tends 
to  establish  fraud,  and  the  right  to  have 
judgment  for.  a  larger  amount  than  the 
claimant  can  recover  a  discontinuance 
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should  not  be  allowed.    Huske  y.  U.  S. 
(1910)  46  Ct  CI.  86. 

14.  Judgmentv^A  set-off  in  favor  of 
the  United  States  against  the  demand 
of  a  commissioner  of  a  federal  Circuit 
Court  for  five  cents  more  per  folio  fof 
drawing  complaints  in  civil  rights  cases 
than  the  amount  he  had  been  paid  as 
in  full  for  such  services  may  be  allowed 
to  the  extent  of  fees  improperly  and 
unlawfully  paid  him  in  the  settlement 
of  his  former  account,  which  was  ap- 
proved by  the  Circuit  Court  "subject  to 
revision  by  the  accounting  officers  of 
the  United  States  treasury/'  though 
some  of  such  illegal  payments  were 
made  later  than  the  filing  of  the  claim. 
Allen  V.  U.  S.  (1907)  27  Sup.  Ct  324, 
325.  204  U.  S.  581,  51  L.  Ed.  634. 
Where  a  settlement  of  the  account  be- 
tween the  plaintiff  and  the  defendants, 
taking  into  consideration  the  defend- 
ants' valid  counterclaim,  shows  a  bal- 
ance in  favor  of  the  government,  a 
judgment  in  favor  of  the  defendants  for 
said  balance  will  be  entered  therefor. 


Johnson  v.  District  of  Columbia  (1913) 
49  Ct.  CI.  8;  U.  S.  v.  Saunders  (1897) 
79  V  \  407,  24  0.  C.  A.  649.  See 
Looney  v.  District  of  Columbia  (1884) 
19  Ct  CI.  230,  as  to  the  power  to  ren- 
der judgment  against  a  claimant  on  a 
counterclaim.  And  see  Howser  y.  U. 
S.  (1877)  13  Ct.  CI.  284,  holding  that 
where  an  assignee  in  bankruptcy  is 
claimant,  and  the  defendants  set  np  a 
counterclaim  for  a  larger  amount  than 
the  claimant  is  entitled  to  have  judg- 
ment for,  but  do  not  desire  that  the  va- 
lidity of  the  counterclaim  be  finally  de- 
termined in  the  court  of  claims  for  the 
purpose  of  ascertaining  the  amount 
due  to  be  proved  in  bankruptcy,  judg- 
ment will  be  entered  allowing  the  claim, 
but  setting  it  off  against  a  like  amount 
of   the   defendants'    counterclaim. 

Cited    without    definite    application, 

McKnight  v.  U.  S.  (1878)  98  U.  S.  179, 
186,  25  L.  Ed.  115;  Neitzey  v.  U.  S. 
(1881)  17  Ct  Ca.  Ill;  Atlantic  Con- 
tracUng  Co.  y.  U.  S.  (1899)  35  Ct  CL 
30. 


(3)  Disbursing  officers. 

Third.  The  claim  of  any  paymaster,  quartermaster,  commissary  of 
subsistence,  or  other  disbursing  officer  of  the  United  States,  or  of  his 
administrators  or  executors,  for  relief  from  responsibility  on  account 
of  loss  by  capture  or  otherwise,  while  in  the  line  of  his  duty,  of  Gov- 
ernment funds,  vouchers,  records,  or  papers  in  his  charge,  and  for 
which  such  officer  was  and  is  held  responsible. 

B.  S.  S  1059.    Act  March  3,  1911,  c.  231,  {  145,  par.  3,  36  Stat  1137. 

Nutes  of  Deoiilona 

Losses  within  statu t6.F-"Lo8se8  by 
capture  or  otherwise"  are  losses  \ff 
capture,  robbery,  theft,  fire,  or  un- 
avoidable accident,  but  not  losses  suf- 
fered through  forgeries  committed  by 
the  officer's  clerk,  as  to  which  he  would 
have  recourse  against  the  depositary. 
Hall  V.  U.  S.  (1873)  9  Ct  CI.  270.  The 
words  "or  otherwise"  apply  to  losses 
occurring  in  any  other  way  than  by 
capture.  Stevens  v.  U.  S.  (1906)  41 
Ct  CI.  344.  An  officer  is  entitled  to 
credit  for  money  taken  from  him,  dur- 
ing his  absence  on  duty,  by  a  raiding 
party  of  rebels;  he  having  left  it  safe- 
ly locked  in  a  chest  in  a  building  where 
other  disbursing  officers  kept  their 
funds,  the  building  being  in  the  charge 
of  a  sergeant  detailed  for  duty  in  the 
office.  Prime  v.  U.  S.  (1867)  3  Ct  CI. 
209.  An  officer  in  the  receipt  of  pub- 
lic money,  who  is  daily  called  on  to 
disburse  the  same,  should  receive  cred- 
it therefor,  where  his  vouchers  were 
captured  by  the  enemy;  it  appearing 
that  the  return  was  prevented  by  in- 
cessant duty  of  the  officer  and  his 
clerk,  the  danger  of  capture  not  having 
been  supposed  to  be  imminent  Mur- 
phy V.  U.  S.  (1867)  3  Ct  CL  212.  A 
disbursing  officer,  who  in  good  faith 
deposited  money  in  a  designated  de- 
pository, is  not  liable  for  loss  through 
the   bank's   failure.     Hobbs   t.    U.    S. 


Construction  and  operation  In  general. 
— ^The  provision  is  prospective,  and 
gives  jurisdiction  in  cases  which  might 
occur,  as  well  as  in  cases  which  had 
occurred  at  the  time  of  its  passage. 
Glenn  v.  U.  S.  (1868)  4  Ct  CI.  501. 
Gives  disbursing  officers  a  right  to  re- 
lief which  they  did  not  possess  before. 
Boggs  V.  U.  S.  (1909)  44  Ct  CI.  367. 
Is  not  limited  to  times*  of  war.  Pen- 
rose V.  U.  S.  (1906)  42  Ct  CI.  29. 

Disbursing  officers   within  statute.-* 

This  provision  is  not  limited  to  officers 
of  the  army  and  navy,  but  extends  to 
disbursing  officers  of  the  executive  de- 
partments. Hobbs  V.  U.  S.  (1881)  17 
Ct  CI.  189.  The  term  "other  disburs- 
ing officer**  must  be  confined  to  the 
class  of  disbursing  officers  previously 
described.  Henderson  v.  U.  S.  (1907) 
42  Ct.  CI.  449.  An  acting  commissary 
of  subsistence  intrusted  with  govern- 
ment funds  is  within  the  statute. 
Wood  V.  U.  S.  (1889)  25  Ct  CI.  98. 
The  officer  intrusted  with  a  company 
fund  is  as  responsible  for  it  as  for  any 
other  money  confided  to  his  care  as  a 
disbursing  officer.  Wood  v.  TJ.  S. 
(1913)  48  Ct  CI.  80.  A  postmaster 
and  his  money  order  superintendent 
are  not  Henderson  v.  U.  S.  (1907) 
42  Ct  CI.  449.  Nor  is  a  collector  of 
internal  revenue.  Stapp  y.  U.  S.  (1868) 
4  Ct  CI.  219. 
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(1881)  17  Ct  CL  189.  And  an  oflScer 
who  gives  receipts  and  accepts  cash 
from  his  predecessor  assumes  respon- 
sibility for  the  correctness  of  the  bal- 
ances transferred  to  him,  and  if  he'* 
does  not  verify  them  is  responsible  for 
any  resulting  loss.  Boggs  v.  U.  S. 
(1909)  44  Ct  CI.  367.  In  an  action 
of  trover  in  the  United  States  circuit 
court  against  an  ex- secretary  of  the 
treasury  for  the  value  of  certain  cotton, 
it  appeared  that,  so  far  as  defendant 
was  concerned,  the  cotton  was  seized 
in  good  faith  as  captured  or  abandoned 
property.  Held  that,  irrespective  of 
whether  or  not  it  was  captured  or 
abandoned  property,  the  action  is  bar- 
red by  R.  S.  f  1069,  embodied  herein. 
Umar  v.  McCulloch  (1885)  6  S.  Ct 
1,  115  U.  S.  163,  29  L.  Ed.  360.  See 
Hobbs  V.  U.  S.  (1881)  17  Ct  CI.  189, 
holding  that  provision  extends  to  loss- 
es caused  by  the  failure  of  a  designated 
depository.  And  see  Hall  v.  U.  S. 
(1873)  9  Ct  CI.  270,  holding  that  loss- 
es suffered  through  forgeries  by  a 
derk  as  to  which  the  officer  had  a  re- 
course against  the  depositary  was  not 
within  statute.  And  see  post,  §  1138, 
and  notes  thereunder. 

Juri8dictlon.^-Juri8diction  is  acquired 
by  claimant  appearing  and  filing  his  pe- 
tition for  relief.  Boggs  v.  U.  S.  (1909) 
44  Ct  CI.  367.  But  a  petition  does  not 
became  a  claim  until  there  has  been  on 
the  part  of  the  government  some  au- 
thoritative demand  for  payment  or  a 
refusal  to  allow  credit    Scott  v.  U.  S. 


(1882)  18  Ct  CI.  1.  The  power  given 
to  accounting  officers  to  duplicate  lost 
checks  is  not  exclusive,  and  does  not 
affect  the  jurisdiction  of  the  court 
Becker  v.  U.  S.  (1891)  26  Ct  CI.  172. 

Burden  of  p roof .f— The  burden  of 
proof  rests  on  the  officer.  Boggs  v.  U. 
S.  (1909)  44  Ct  CI.  367.  And  his  tes- 
timony alone  is  insufficient,  when  there 
were  disinterested  parties  cognizant  of 
all  the  circumstances.  Pattee  v.  U.  S. 
(1867)  3  Ct  CL  397.  And  see  Clark 
V.  U.  S.  (1911)  46  Ct  CI.  416,  holding 
that  an  officer's  precautionary  meas- 
ures were  insufficient  And  see  post,  § 
1138,  and  notes  thereunder. 

Flndingsv^The  court  should  set  forth 
in  its  findings  the  amount  of  loss,  if 
any,  which  the  petitioner  has  sustained. 
U.  S.  V.  Clark  (1876)  94  U.  S.  73,  75, 
24  L.  Ed.  67. 

Rules  regulating  appeals.— Act  May 
9,  1866,  14  Stat  44,  incorporated  into 
this  provision,  does  not  dispense  with 
the  requirements  of  the  supreme  court 
rules  regulating  appeals  from  the  court 
of  claims.  U.  S.  v.  Clark  (1876)  94  U. 
S.  73,  75,  24  L.  Ed.  67. 

Cited  without  definite  application, 
U.  S.  V.  Clark  (1877)  96  U.  S.  37,  24  L. 
Ed.  696;  U.  S.  v.  Curtis  (1879)  100  U. 
S.  119,  120,  25  L.  Ed.  571;  U.  S.  v. 
Smith  (1881)  105  U.  S.  620,  26  L.  Ed. 
1191  (see  note  under  S  1069);  McClure 
v.  U.  S.  (1885)  6  Sup.  Ct.  321.  323,  116 
U.  S.  145.  29  li.  Ed.  572. 

§  1136a.  (Act  March  4,  1915,  c.  140,  §  5.)  Jurisdiction  not  to 
extend  to  certain  civil  war  claims,  nor  to  claims  barred  by  law. 
From  and  after  the  passage  and  approval  of  this  Act  the  juris- 
diction of  the  Court  of  Claims  shall  not  extend  to  or  include 
any  claim  against  the  United  States  based  upon  or  growing  out 
of  the  destruction  of  any  property  or  damage  done  to  any  property 
by  the  military  or  naval  forces  of  the  United  States  during  the 
war  for  the  suppression  of  the  rebellion;  nor  to  any  claim  for 
stores  and  supplies  taken  by  or  furnished  to  or  for  the  use  of  the 
military  or  naval  forces  of  the  United  States,  nor  to  any  claim 
for  the  value  of  any  use  and  occupation  of  any  real  estate  by 
the  military  or  naval  forces  of  the  United  States  during  said 
war;  nor  shall  said  Court  of  Claims  have  jurisdiction  of  any  claim 
which  is  now  barred  by  the  provisions  of  any  law  of  the  United 
States.    (38  Stat.  996.) 

This  section  was  section  5  of  *'An  act  making  appropriation  for  pa3'ment  of 
certain  claims  in  accordance  with  findings  of  the  Court  of  Claims,  reported 
under  the  provisions  of  the  acts  approved  March  third,  eighteen  hundred  and 
eighty-three,  and  March  third,  eighteen  hundred  and  eighty-seven,  and  com- 
monly known  as  the  Bowman  and  the  Tucker  Acts,  and  under  the  provisions 
of  section  numbered  one  hundred  and  fifty-one  of  the  act  approved  March  3. 
nineteen  hundred  and  eleven,  commonly  known  as  the  Judicial  Code,"  cited 
above. 

§  1137.  (Jud.  Code,  §  146.)     Judgments  for  set-off  or  counterclaims ; 
how  enforced. 
Upon  the  trial  of  any  cause  in  which  any  set-off,  counterclaim, 
claim  for  damages,  or  other  demand  is  set  up  on  the  part  of  the 
Government  against  any  person  making  claim  against  the  Gov- 
ernment in  said  court,  the  court  shall  hear  and  determine  such  claim 
2  U.S.CoMF.'16— 94  (1489) 
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or  demand  both  for  and  against  the  Government  and  claimant;  and 
if  upon  the  whole  case  it  finds  that  the  claimant  is  indebted  to  the 
Government  it  shall  render  judgment  to  that  effect,  and  such  judg- 
ment shall  be  final,  with  the  right  "^f  appeal,  as  in  other  cases  pro- 
vided for  by  law.  Any  transcript  of  such  judgment,  filed  in  the  clerk's 
office  of  any  district  court,  shall  be  entered  upon  the  records  thereof, 
and  shall  thereby  become  and  be  a  judgment  of  such  court  and  be  en- 
forced as  other  judgments  in  such  court  are  enforced. 

R.  S.  {  1061.     Act  March  8,  1911,  c.  231,  §  146,  36  Stat.  1137. 

Notes  of  Decisloiui 


Validity  of  statute.— The  provision 
that  on  the  trial  of  any  cause  in  which 
any  set-off  or  counterclaim  is  set  up 
by  the  government  the  court  shall  hear 
and  determine  the  claim  and  demand 
for  and  against  the  government  and 
claimant  and  render  proper  judgment  is 
valid.  McElrath  v.  U.  S.  (1880)  102 
U.  S.  426,  26  L.  Ed.  189. 

Jurisdiction  of  court.— See  ante,  | 
1136(2),  and  notes  thereunder. 

Claims  available  as  set-off  or  coun- 
terclainiv— A  demand  by  the  United 
States  for  the  proceeds  of  Indian  trust 
bonds  unlawfully  converted  to  their 
own  use  by  persons  who  had  illegally 
procured  and  sold  them  and  had  after- 
wards become  insolvent  is  a  demand 
arising  on  an  implied  contract,  or  one 
which  may  be  so  treated  by  a  waiver  of 
the  alleged  fraud  in  the  conversion  of 
the  bonds,  and  is  a  proper  subject  of 
set-off  by  the  United  States  to  a  de- 
mand made  by  the  general  assignees 
in  insolvency  of  the  parties  who  had 
thus  converted  the  bonds  to  their 
own  use,  for  the  price  of  certain  prop- 
erty formerly  belonging  to  the  insol- 
vents and  by  their  said  general  as- 
signees sold  to  the  United  States.  Al- 
len V.  U.  S.  (1872)  17  Wall.  207,  209,  21 
L.  Ed.  553.  In  a  proceeding  by  the 
state  of  Louisiana  to  recover  from  the 
United  States  moneys  due  under  Act 
Feb.  20,  1811,  granting  the  state  5  per 
cent,  of  the  net  proceeds  of  the  sale  of 
lands  to  be  used  in  constructing  roads 
and  levees,  as  the  legislature  might  di- 
rect, and  moneys  due  under  Act  Sept. 
28,  1850,  and  Act  March  2,  1855, 
granting  to  the  states  all  swamp  lands 
therein,  and  the  price  of  some  already 
sold,  held,  that  these  funds  were  not 
subject  to  such  a  property  trust  for  a 
particular  purpose  as  would  prevent  a 
state  from  applying  them  to  general 
purposes;  and  the  United  States  could 
offset  a  claim  against  the  state  for  in- 
terest on  what  are  known  as  "Indian 
Trust  Bonds,"  issued  by  the  state.  U. 
S.  V.  Louisiana  (1888)  8  Sup.  Ct  1047, 
1049,  127  U.  S.  182,  32  L.  Ed.  66. 
Where  a  private  act  for  the  relief  of 


certain    claimants    directs   that   reduc- 
tion be  made  for  money  advanced  for 
the  repairs,  etc.,  of  a  steamer  lost  in 
the  government  service,  the  court  can- 
not go  beyond  the  act  and  allow  an- 
other   set-off.      Ely   v.    U.    S.,   19   Ct. 
CI.   658.     Money  paid  to  a  public  of- 
ficer on  the  settlement  of  his  accounts 
cannot   ordinarily    be    recovered    back; 
but  if  he  opens  the  settlement  by  bring- 
ing a  suit  for  compensation,  which  n.t 
the  time  it  was  supposed  he  was  not 
entitled  to  receive,  he  opens  the  whole 
case,  and  the  defendants  can  maintain 
a  counterclaim  for  moneys  erroneous- 
ly paid  him.     Yoes  v.  U.  S.  (1896)  31 
Ct.  CI.  293.    Money  paid  a  mate  in  the 
navy  for  mileage,  in  violation  of  law, 
may  be   recovered   on  a   counterclaim. 
Baxter  v.  U.  S.  (1897)  32  Ct.  CL  75. 
The  action  of  accounting  officers  in  ap- 
proving and  allowing  the  accounts   of 
a  contractor  does  not  preclude  defend- 
ants  from  disputing  their  correctness 
by  setting  up  a  counterclaim  to  recov- 
er  back   illegal   or   unauthorized    pay- 
ments.   Ceballos  v.  U.  S.  (1907)  42  Ct. 
CI.  318.     And  see  Heinzel  v.  U.  S.  (1908) 
43    Ct.    CI.    331,    following    Barnes    v. 
District  of  Columbia  (1887)  22  Ct.  CI. 
366,   holding   that,    while   moneys   ille- 
gally paid  by  a  public  officer  may  be 
'recovered    back,    moneys   legally    paid, 
though  in  error  of  judgment,  cannot  be 
recovered.     And  see   McCallum   v.    U. 
S.  (1909)  44  Ct.  CI.  194,  holding  that, 
where   the   Secretary  of  State  agreed 
to  pay  $1,500  extra  compensation  for 
editing   the  laws   of   an   extraordinary 
session  of  Congress  and  Congress  ap- 
propriated the  money,  it  cannot  be  re- 
covered back  upon  the  ground  that  it 
exceeded  the  compensation  fixed  by  the 
original    contract,    or    that    it    comes 
within  the  rule  that  money  paid  in  mis- 
take   of   fact  can   be   recovered    back. 
And    see   ante,    §    1136(2),    and    notes 
thereunder. 

Judgment^See  ante,  §  1136(2),  and 
notes  thereunder. 

Cited    without    definite    application, 

U.  S.  V.  Saunders  (1897)  79  Fed.  407, 
24  C.  C.  A.  649;  Neitzey  v.  District  of 
Columbia  (1881)   17  Ct  CI.  111. 


§  1138.  (Jud.  Code,  §  147.)     Decree  on  accounts  of  disbursing  of- 
ficers. 
Whenever  the  Court  of  Claims  ascertains  the  facts  of  any  loss 

by  any  paymaster,  quartermaster,  commissary  ot  subsistence^  or 
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Other  disbursing  officer,  in  the  cases  hereinbefore  provided,  to  have 
been  without  fault  or  negligence  on  the  part  of  such  officer,  it  shall 
make  a  decree  setting  forth  the  amount  thereof,  and  upon  such  de- 
cree the  proper  accounting  officers  of  the  Treasury  shall  allow  to  such 
officer  the  amount  so  decreed  as  a  credit  in  the  settlement  of  his  ac- 
counts. 

R.  S.  I  1062.    Act  March  3,  1911,  c  231,  |  147,  36  Stat.  1137. 

Notes  of  lieoirions 


L  Construction  and  operation  In  general. 

2.  Offlcera  enUtled  to  relief. 

8.  Jurisdiction  of  court 

4.  Limitations. 

6.  Failure  of  officer  to  give  bond  as  affect- 

ing right  to  relief. 

1  Fault  or  negligence. 

7.  Embezzlement  by  clerk. 

8.  Larceny  by  cleric 

9.  Robbery. 

10.  Reward  for  recovery  of  stolen  funds. 

U.  Payment  of  loss  as  affecting  right  to  re- 
lief. 

12.  Presumptions   and  burden  of  proof. 

13.  Amount  of  loss. 

14.  Witnesses,  competency  of. 

i.  Construction  and  operation  In  gen- 
eral.-—This  statute  is  prospective  in  its 
operation  and  gives  jurisdietion  in  cas- 
es which  might  occur  or  in  cases  which 
had  occurred.  Glenn  y.  U.  S.  (1868) 
4  Ct.  CI.  501.  It  is  not  limited  to 
times  of  war.  Penrose  v.  U.  S.  (1906) 
42  Ct  CI.  29.  It  was  intended  to  be 
auxiliary  to  the  general  system  of  the 
treasury,  which  enables  the  accounting 
officers  to  secure  the  immediate  pay- 
ment of  balances  due  from  disbursing 
officers  and  yet  open  and  readjust  their 
accounts  at  any  time.  Smith  v.  U.  S. 
(1878)  14  Ct  CI.  114.  And  to  give  dis- 
bursing officers  a  right  to  relief  which 
they  did  not  possess  before.  And 
though  the  legal  liability  of  disbursing 
officers  remains  unchanged,  the  court 
can  award  specific  redress  where  the 
officer  can  show  that  his  conduct  was 
faultless.  Boggs  v.  U.  S.  (1909)  44 
Ct  CL  367. 

2.  Officers  entitled  to  relief.— An  act- 
ing commissary  of  subsistence,  intrust- 
ed with  government  funds,  is  entitled  to 
rtlief  from  responsibility  for  their  loss. 
Wood  V.  U.  S.  (1889)  25  Ct  CI.  98. 
See  Morrison  v.  U.  S.  (1877)  13  Ct 
CL  1,  affirmed  on  appeal  (1877)  96  U. 
S.  232,  24  L.  Ed.  688;  GreaUsh  v.  U. 
S.  (1885)  20  Ct  CL  486.  And  see, 
also,  Scott  V.  U.  S.  (1882)  18  Ct  CL  1; 
Hoyle  V.  U.  S.  (1886)  21  Ct  CL  300. 
And  see  ante,  {  1136(3),  and  notes 
thereunder. 

3.  Jurisdiction  of  court.— The  court 
has  jurisdiction  of  every  loss  which  was 
without  fault  or  negligence  of  the  offi- 
cer. Penrose  v.  U.  S.  (1906)  42  Ct 
CI.  29.  And  see  ante,  |  1136(3),  and 
notes  thereunder. 

4.  Limitations.— limitations  do  not 
begin  to  run  until  demand  of  payment, 
or  refusal  by  accounting  officers  to  al- 
low a  credit  Scott  v.  U.  S.  (18S2)  18 
Ct  CL  1.  And  see  post,  f  1147,  and 
notes  thereunder. 


5.  Failure  of  officer,  to  give  bond  as 
affecting  right  to  re.ief.— The  failure  of 
a  disbursing  officer  to  give  a  bond  does 
not  preclude  him  from  relief  for  lost 
funds.  Wood  V.  U.  S.  (18S9)  26  Ct 
CL  98. 

6.  Fault  or  negligence.— The  words 
''without  fault  or  negligence"  must  be 
taken  in  their  common  signification. 
The  former  imports  error;  the  latter, 
omission.  The  degree  of  care  and  dil- 
igence which  the  act  requires  is  that 
which  a  prudent  man  would  exact  of 
his  agent  in  a  like  manner.  Malone  v. 
U.  S.  (1809)  5  Ct  CL  486.  Cases  must 
be  examined  by  the  light  of  surrounding 
circumstances.  What  should  be  exact- 
ed from  a  disbursing  officer  as  pruden- 
tial depends  on  his  situation,  necessities, 
and  condition.  What  might  excuse  the 
conduct  of  a  party  at  one  time  or  place 
would  not  under  another  state  of  facts. 
What  caution  and  wariness  might  re- 
quire sometimes  would  not  be  necessary 
at  others.  Glenn  v.  U.  S.  (1868)  4  Ct 
CL  501;  Martin  v.  U.  S.  (1902)  37  Ct 
CL  527.  An  officer  having  money  in 
his  possession  must  exercise  the  care 
and  diligence  of  an  intelligent  and  faith- 
ful business  roan  in  his  specialty.  Mar- 
tin V.  U.  S.  (1902)  37  Ct  CL  527.  Neg- 
ligence precludes  relief.  Woog  v.  U.  S- 
(1913)  48  Ct  CL  80. 

Where  a  disbursing  officer  carries 
money  in  the  way  such  officers  generally 
carry  it  on  similar  occasions,  and  the 
money  is  lost,  but  lost  amid  circum- 
stances utterly  free  from  suspicion,  and 
Is  accompanied  by  the  most  diligent  ef- 
forts to  recover  it,  the  disbursing  offi- 
cer will  be  entitled  to  a  decree  reliev- 
ing him  from  responsibility.  Whittelsey 
V.  U.  S.  (18(59)  5  Ct  CL  452. 

Where  a  paymaster  sends  a  package 
of  money  to  a  treasury  depository  in 
the  same  place,  for  safe-keepinc,  by 
an  orderly  who  has  been  detailed  for 
service  in  his  office,  and  the  package  ia 
stolen  by  or  from  the  orderly-  before  it 
is  received  by  the  depository,  and  the 
loss  is  not  discovered  by  the  paymaster 
for  some  days,  it  cannot  be  held  to 
have  been  "without  fault  or  negligence." 
Hoiman  v.  U.  S.  (1875)    11  Ct  CL  642. 

If  a  disbursing  officer  in  good  faith, 
without  knowledge  or  suspicion  of  a 
bank's  insolvency,  and  without  the  ex- 
pectation of  gain  or  other  private  mo- 
tive, withdrew  public  moneys  from  the 
treasury  and  deposited  them  with  the 
bank,  a  designated  depository,  and  the 
deposits  being  at  that  time  authorized 
by  law,  the  loss  of  the  moneys  through. 
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the  failure  of  the  bank  cannot  be  im- 
puted to  the  fault  or  negligence  of  the 
officer.  Hobbs  v.  U.  S.  (1881)  17  Ct 
CI.  189. 

For  a  paymaster  to  allow  a  messenger 
carrying  money  to  pass  out  of  his  sight, 
and,  on  finding  him,  to  receive  back  the 
satchel  in  which  the  money  had  been 
placed  without  examination,  held  to  be 
negligence.  Stevens  v.  U.  S.  (1906)  41 
Ct  CI.  344. 

Where  a  disbursing  officer  did  not 
verify  the  monthly  statements,  and 
his  omission  enabled  his  clerk  to  use 
the  receipts  belonging  to  one  quarter 
so  as  to  show  a  false  balance  existing 
at  the  beginning  of  another  quarter,  it 
cannot  be  held  that  the  loss  was  "with- 
out fault  or  negligence";  and  the  fact 
that  the  Navy  Regulations 'require  pay 
officers  to  be  responsible  for  the  char- 
acter of  the  clerks  they  nominate,  and 
that  the  claimant  retained  a  clerk  of 
his  successor  and  relied  upon  recom- 
mendations of  character,  does  not  re- 
lieve him  from  responsibility,  where  he 
is  himself  negligent.  Boggs  v.  U.  S. 
(1909)  44  Ct  CI.  367. 

Officer's  precautionary  measures  held 
insufficient  to  entitle  him  to  the  benefit 
of  the  statute.  Clark  v.  U.  S.  (1911) 
46  Ct  CI.  416. 

7.  Embezzlement  by  clerk.— A  dis- 
bursing officer  held  responsible  for  a 
loss  caused  by  the  embezzlement  of  his 
clerk  in  abstracting  money  from  a  safe. 
Where  a  quartermaster's  clerk  embez- 
zles money  from  the  quartermaster,  and 
transmits  money  to  the  treasury  to 
make  good  the  account  of  another  quar- 
termaster, the  first  quartermaster  is 
not  entitled  to  a  decree  directing  that 
the  money  in  the  treasury  be  credited 
to  himself.  Penrose  v.  XJ.  S.  (1906)  42 
Ct  CI.  29. 

8.  Larceny  by  clerk.— The  act  ex- 
tends to  the  case  of  an  officer  of  engi- 
neers, whose  chief  clerk,  having  a  key 
and  access  to  the  office  safe,  steals 
money  therefrom  and  absconds;  it  at 
the  same  time  being  shown  that  the 
officer  found  the  chief  clerk  in  the  po- 
sition when  he  assumed  the  duties  of  the 
office,  and  that  the  clerk  has  borne  a 
good  character,  and  that  the  officer  ex- 
ercised prudence  in  the  care  of  the  mon- 
ey and  diligence  to  recover  it  Howell 
v.  U.  S.  (1871)  7  Ct  CI.  512.  See, 
also,  Glenn  v.  U.  S.  (1868)  4  Ct.  CI. 
501,  allowing  relief  from  loss  by  theft 

9.  Robbery.— A  paymaster  in  the 
army,  traveling  under  orders  to  pay 
troops,  attacked  and  robbed  of  govern- 
ment funds  by  a  highwayman,  is  entitled 
to  reUef.  Broadhead  v.  U.  S.  (1883) 
19  Ct  CI.  125.  See  Wood  v.  U.  S. 
(1889)  25  Ct  CI.  98,  holding  that  an 
assistant  commissary  was  entitled  to 
relief  for  loss  by  robbery. 

10.  Reward  for  recovery  of  stolen 
fttnde.— Money  judiciously  paid  by  a 
paymaster  as  a  reward  for  the  recovery 
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of  government  funds  stolen  from  him 
without  fault  on  his  part  should  not 
fall  on  him.  Glenn  v.  U.  S.  (1868)  4 
Ct  CI.  501. 

M.  Payment  of  loee  as  affecting  right 
to  relief.— Where  a  paymaster,  without 
protest,  pays  over  to  the  treasury  a 
deficiency  found  against  him,  and  his 
account  is  settled  and  closed,  it  is  too 
late  for  him  to  seek  relief  under  Act 
May  9,  ISGQ;  and  his  payment  of  the 
deficiency  wiJl  conclude  him,  although 
it  was  made  under  the  pressure  of  his 
suspension,  the  stoppage  of  his  pay, 
and  his  liability  to  be  court-martialed 
and  dismissed.  Hall  v.  U.  S.  (1873)  9 
Ct  CI.  270.  But  the  accounts  of  pay- 
masters in  the  army  never  being  closed, 
the  court  may  render  a  decree  for  a 
credit,  though  claimant  has  been  requir- 
ed to  make  good  the  loss.  Stevens  v. 
U.  S.  (1906)  41  Ct  CL  344. 

12.  Presumptions     and     burden      of 

proof.— Where  a  paymaster's  petition 
seeking  relief  avers  that  he  drew  checks, 
which  his  clerk  fraudulently  raised,  it 
will  be  presumed  that  the  checks  were 
drawn  on  some  bank  or  banker,  against 
whom  the  paymaster  would  have  re- 
course for  the  wrongful  payment  Hall 
V.  U.  S.  (1873)  9  Ct  CI.  270. 

The  burden  of  proof  rests  on  the  offi- 
cer. Boggs  V.  U.  S.  (1909)  44  Ct  CL 
367. 

13.  Amount  of  loss.— Where  it  is 
clearly  shown  that  a  loss  occurred,  for 
which  a  disbursing  officer  was  not  re* 
sponsible  and  with  which  he  should  not 
be  charged,  and  that  it  is  absolutely 
impossible  to  establish  the  precise 
amount  of  the  loss  by  positive  evidence, 
and  the  claimant  has  produced  all  the 
circumstantial  evidence  that  the  nature 
of  the  case  admits  of,  the  court  v^ill  de- 
cree relief  for  the  amount  which  it  is 
satisfied  was  actually  lost  Clark  ▼. 
U.  S.  (1875)  11  Ct  CI.  698.  Circum- 
stantial evidence,  being  all  that  the 
circumstances  of  the  case  admit  of.  sup- 
ported by  evidence  of  the  officer's  good 
character,  is  sufficient  to  establish  the 
amount  of  the  funds  otherwise  shown 
to  have  been  captured.  Christian  ▼.  U* 
S.   (1871)  7  Ct  CL  431. 

14.  Witnessee,  oompetency  of.— A.  dis- 
bursing officer,  seeking  relief  by  suit, 
is  a  competent  witness  to  prove  the 
amount  of  money  lost,  if  the  loss  be 
established  by  other  testimony,  lloyle 
V.  U.  S.  (1886)  21  Ct  CI.  300.  See 
Christian  v.  U.  S.  (1871)  7  Ct.  CL 
431,  holding  that  a  commissary  bringing 
a  suit  cannot  be  a  witness  on  his  own 
behalf  to  prove  the  contents  of  the  cap- 
tured package,  or  the  amount  of  the 
captured  funds.    But  see  post,  {  1177. 

Cited     without     definite    application, 

U.  S.  V.  Clark  (1877)  96  U.  S.  37,  45, 
24  L.  Ed.  696;  U.  S.  v.  Smith  (1881) 
105  U.  S.  620,  26  li.  EO.  1191;  McGlure 
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V.  U.  S.  (1886)  6  Sup.  Ot  321.  323.  34,  affirmed  (1901)  107  Fed.  376,  46 
116  U.  S.  145,  29  L.  Ed.  572;  U.  S.  C.  C.  A.  354;  Reynolds  v.  U.  S.  (1879) 
V.  Smythe   (C.  C.  1900)   120  Fed.  30,      16  Ct.  CL  314. 

§  1139.  (Jud  Code»  §  148.)     Claims  referred  by  departments. 

When  any  claim  or  matter  is  pending  in  any  of  the  executive 
departments  which  involves  controverted  questions  of  fact  or  law, 
the  head  of  such  department  may  transmit  the  same,  with  the 
vouchers,  papers,  documents  and  proofs  pertaining  thereto,  to  the 
Court  of  Claims  and  the  same  shall  be  there  proceeded  in  under  such 
rules  as  the  court  may  adopt.  When  the  facts  and  conclusions  of  law 
shall  have  been  found,  the  court  shall  report  its  findings  to  the  de- 
partment by  which  it  was  transmitted  for  its  guidance  and  action: 
Provided,  however,  That  if  it  shall  have  been  transmitted  with  the 
consent  of  the  claimant,  or  if  it  shall  appear  to  the  satisfaction  of  the 
court  upon  the  facts  established,  that  under  existing  laws  or  the  pro- 
visions of  this  chapter  it  has  jurisdiction  to  render  judgment  or  de- 
cree thereon,  it  shall  proceed  to  do  so,  in  the  latter  case  giving  to  ei- 
ther party  such  further  opportunity  for  hearing  as  in  its  judgment 
justice  shall  require,  and  shall  report  its  findings  therein  to  the  de- 
partment by  which  the  same  was  referred  to  said  court.  The  Secre- 
tary of  the  Treasury  may,  upon  the  certificate  of  any  auditor,  or  of 
the  Comptroller  of  the  Treasury,  direct  any  claim  or  matter,  of  which, 
by  reason  of  the  subject  matter  or  character,  the  said  court  might  un- 
der existing  laws,  take  jurisdiction  on  the  voluntary  action  of  the 
claimant,  to  be  transmitted,  with  all  the  vouchers,  papers,  documents 
and  proofs  pertaining  thereto,  to  the  said  court  for  trial  and  adjudi- 
cation. 

R.  S.  I  1063.    Act  March  3,  1883,  c.  116.  §  2,  22  Stat  485.     Act  March  3, 

1887,  c.  359,  a  12,  13,  24  Stat  507.    Act  March  3,  1911,  c.  231,  I  148,  36 

Stat  1137. 

Nutes  of  Deoiflloni 

•    ST^^^V^l*;  "?,<>?««*>^  *«»  K«"«™l-      sues,  bat  to  aflPord  reUef  and  assistance 

t    ^Z  ZSiTrexecutlve    depart-  ^,  l^.^^^^J^'"^"^^  ^%^^«  investigation 

ment                                            *^  of  claims  alive  and  under  consideration 

4,   Conclusiveneaa  of  departmental  action.  therein,   and  to  authorize   the  head  of 

6.  Authority  to  refer  claims  in  general.  an  executive  department  to  transmit  to 
€.    Departmental  head  authorized  to  this  court  for  judicial  examination  any 

refer  claims.  claim  op  matter  which  the  department 

7.    Manner  of  making  reference.  had  power  to  adjust  and  settle,  and  no 

f   77*4*  5**'       reference.  others.    McClure  v.  U.  S.  (1883)  19  Ct. 

9.  Ldmitetions.     ^  ,       ^  d.  18.    Thus  it  affords  assistance  and 

10.  Jurisdiction  and  power  of  court  ,.  ",  V    ""*'  "•  «**^v*««»  «db*ouwiwj  ouu 

11.  Trial.  rehef  to  departments  in  the  mvestiga- 

12.  Judgments.  tion  of  claims.  .Tackson  v.  17.  S.  (1884) 
U.  Review.  19   Ct   CI.  504.     The  purpose  of  Act 

June  25,  18G8,  §  7.  incorporated  into 
I.  Construetion  and  operation  In  gen-  this  section,  was  to  confer  on  the  ex- 
eral.«-R.  S.  §  1063,  Act  March  3,  1883,  ecutive  departments  a  judiciid  means  of 
C  116,  §  2,  and  Act  March  3,  1887,  c  investigation  of  claims.  Lippitt  v.  U.  S. 
359,  §  12  (embodied  in  this  section),  (1878)  14  Ct  CI.  148.  And  see  Car- 
may  be  regarded  as  parts  of  one  gen-  mick  v.  U.  S.  (1866)  2  Ct  CI.  126, 
eral  system,  covering  different  states  holding  that  a  claim  for  unliquidated 
of  cases  and  standing  together,  without  damages  is  not  a  subject  for  settle- 
conflict  in  any  essential  particular.  U.  ment  before  the  accounting  officers, 
g.  V.  New  York  (1896)  16  Sup.  Ct  402,  And  see  (1869)  13  Op.  Atty.  Gen.  164, 
408,  160  U.  S.  598,  40  L.  Ed.  551.  for  a  comparison  of  Act  March  30, 
This  section  confers  on  claimants  nei-  1868,  c.  36,  incorporated  into  R.  S.  § 
ther  right  nor  remedy  which  did  not  191,  repealed  by  Act  1894,  c.  174,  ante, 
exist  before  and  does  not  extend  to  §  425,  and  Act  June  25,  1868,  c.  71,  in- 
claims  reserved  for  future  legislation  by  corporated  into  this  section. 
B.  S.  §  3480,  post,  I  6387.     It  cannot 

be  invoked  in  aid  of  jurisdiction,  when  2.  Claims  within  statutOw^Any  daim 

payment  is  forbidden  by  a  constitutional  embraced  by  R.  S.  §  1063,  incorporated 

act.     Hart's  Adm'r  v.  U.  S.   (1880)  16  in  this   section,  without  regard   to  its 

Ct  CL  459-    The  intent  of  Congress  in  amount,  and  whether  the  claimant  con- 

pasfing  the  Bowman  Act  of  1883  was  sents  or  not,  may  be  transmitted,  under 

not    to    resuscitate    claims    previously  Act  March  3,  1883,  c  116,  to  the  court 

barred,  nor  to  reopen  old  and  dead  is-  by   the  head  of  the  executive  depart- 
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ment  in  which  it  is  pending,  for  re- 
port to  such  department  of  facts  and 
conclusions  of  law  for  'its  guidance 
and  action."  Any  such  claim  may,  in 
the  discretion  of  the  executive  depart- 
ment in  which  it  is  pending,  and  with 
the  expressed  consent  of  the  plaintiff, 
be  transmitted  to  the  court  of  claims 
under  Act  March  3,  1887,  c.  359,  with- 
out regard  to  amount  involved  for  re- 
port, merely  advisory  in  its  character,  of 
facts  and  conclusions  of  law.  U.  S.  v. 
New  York  (1890)  16  Sup.  Ct.  402,  404, 
160  U.  S.  598,  40  L.  Ed.  551.  Where 
a  departmental  head  is  prohibited  by 
law  from  paying  a  claim,  he  is  pro- 
hibited from  referring  it  to  the  court. 
Chesapeake  &  O.  R,  Co.  v.  U.  S.  (1885) 
20  Ct.  CI.  49.  A  department  has  ju^ 
risdiction  of,  and  may  transmit  to  the 
court,  under  the  Bowman  Act  (Act 
1883,  c.  116),  a  claim  for  liquidated 
damages,  though  the  amount  cannot  be 
ascertained  by  the  precise  means  con- 
templated by  a  contract.  McClure  v. 
U.  S.  (1884)  19  Ct.  CI.  173.  The  sec- 
retary of  the  navy  cannot  take  cogni- 
zance of  a  claim  growing  out  of  a  col- 
lision between  a  United  States  ship  of 
war  and  a  merchantman,  nor  transmit 
it  to  the  court  under  the  Bowman  Act; 
nor  can  the  court  entertain  jurisdiction. 
Pitman  v.  U.  S.  (1885)  20  Ct.  CI. '253. 
The  Tucker  Act  of  1887  neither  directly 
nor  by  implication  forbids  the  trans- 
mission of  a  claim  to  the  court  of  claims 
by  a  department,  because  of  its  grow- 
ing out  of  treaty  stipulations,  except  in 
rases  where  the  decision  will  be  final. 
The  Chickasaw  Treaty  of  1852  author- 
izes, as  preliminary  to  the  secretary's 
decision,  an  investigation  which  he  has 
a  right  to  depute;  and  for  that  purpose 
he  may  transmit  those  claims  to  the 
court  under  Act  1883.  Chickasaw  Na- 
tion V.  U.  S.  (1887)  22  Ct.  CI.  222. 
The  accounting  officers  have  no  right 
to  settle  a  stale  claim;  and  the  secre- 
tary of  the  treasury  is  without  power 
to  transmit  it  under  the  Bowman  Act 
(Act  1883,  c.  116).  Waddell  v.  U.  S. 
(1890)  25  Ct  CI.  323.  If  the  disal- 
lowance of  a  claim  by  a  comptroller  is 
not  opened  for  fraud,  mistake  in  cal- 
culation, or  the  filing  of  material  new 
evidence,  the  decision  is  final,  and  it  is 
not  within  the  power  of  the  secretary  to 
transmit  the  claim  to  the  court  of 
claims.  Armstrong  v.  U.  S.  (18B4)  29 
Ct  CI.  148.  Where  a  portion  of  an 
account  is  rejected  and  a  balance  cer- 
tified for  the  remainder,  and  both  the 
accounting  officers  and  the  claimant 
treat  the  ruling  as  final,  the  claim  for 
the  unpaid  balance  cannot  be  trans- 
mitted to  this  court-  Cotton  v.  U.  S. 
(1894)  29  Ct  CI.  207.  Where  a  claim 
has  been  disallowed  in  part  and  the 
balance  certified  for  the  residue  paid  on 
requisition  of  the  head  of  the  depart- 
ment, he  cannot  refer  the  disallowed 
portion  to  the  court  of  claims.  Balti- 
more &  O.  R.  Co.  V.  U.  S.  (1S99)  34 
Ct  CI.  484. 
A  claim    under   Act   March   8,   1849, 
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§  2,  post,  S  6396  (R.  a  f  3483),  held 
subject  to  reference  under  R.  S.  | 
10G3,  embodied  herein.  (1869)  13  Op. 
Atty.  Gen.  164.  In  determining  ques- 
tions with  reference  to  bounty  arising 
under  R.  S.  S  4635,  the  Secretary  of 
the  Navy  is  authorized  to  submit  the 
case  to  the  court  or  he  may  determine 
for  himself  the  question  arising  and 
award  the  money.  (1898)  22  Op.  Atty. 
Gen.  205.  A  claim  for  profits  and  ex- 
penses incurred  in  the  construction  of 
a  pier,  under  a  contract  with  the  Unit- 
ed States  which  was  annulled  for  lack  of 
diligence  in  prosecuting  the  work,  in- 
volving disputed  facts,  and  possibly 
controverted  questions  of  law,  is  prop- 
erly referable  under  the  first  clause  of 
section  10(33,  R.  S.,  embodied  herein. 
The  claim,  being  one  which  might  have 
been  originally  commenced  in  the  court 
by  the  voluntary  action  of  the  claim- 
ant, is  not  covered  by  the  proviso  to 
the  section.  (1899)  22  Op.  Atty.  Gen. 
424.  Where,  on  appeal  to  the  Comp- 
troller of  the  Treasury  from  disallow- 
ances made  by  the  Auditor  for  the  War 
Department  in  the  settlement  of  the  ac- 
counts of  a  disbursing  officer  of  the 
Army,  the  Comptroller  is  unable,  be- 
cause of  disputed  questions  of  fact,  to 
determine  the  question  presented,  and 
certifies  such  fact  to  the  Secretary  of 
the  Treasury,  the  latter  officer  has  no 
authority,  under  R.  S.  f  1063,  embodied 
herein,  to  direct  that  the  matter  be  re- 
ferred to  the  court  for  trial  and  adjudi- 
cation, it  not  being  a  claim.  But  it  is  a 
matter  contemplated  by  Act  March  3, 
1883,  c.  116,  §  2,  which  makes  provision 
for  advisory  action  only  without  the  en- 
try of  judgment,  while  by  R.  S.  §  1063, 
embodied  herein,  the  court  must  have 
jurisdiction  of  the  matter  so  as  to  be 
ol)le  to  render  judgment  therein. 
(1902)  24  Op.  Atty.  Gen.  545.  And  see 
State  of  Maine  v.  U.  S.  (1901)  36  Ct. 
CI.  531,  for  distinction  between  cases 
which  may  be  transmitted. 

3.  Claims  pending  In  executive  de- 
partment.— ^An  application  to  the  in- 
terior department,  asking  the  govern- 
ment to  retain,  out  of  moneys  due  an 
Indian  tribe,  a  certain  amount  alleged 
to  be  due  the  claimant  under  a  con- 
tract with  the  Indians,  may  be  consid- 
ered a  ''matter  pending  in  a  depart- 
ment involving  controverted  questions 
of  fact  and  law,"  which  may  be  referred 
to  the  court  of  claims  under  this  sec- 
tion; but  it  is  not  a  suit  against  the 
United  States,  within  section  9,  which 
allows  appeals  to  the  supreme  court 
In  re  Sanborn  (1893)  13  Sup.  Ct  577, 
579,  148  U.  S.  222,  37  L.  Ed.  429.  "A 
claim  or  matter  is  pending"  in  a  de- 
partment when  presented  for  paymont 
Jackson  v.  U.  S.  (1884)  19  Ct  CI.  504? 
Jayne  v.  U.  S.  (1886)  21  Ct  CI.  311. 
A  claim  reopened  and  reconsidered  by 
the  auditor  for  the  war  department 
may  be  treated -by  the  comptroller  of 
the  treasury  as  a  pending  claim  and 
transmitted.     Blazek  y.  U.  a   (1909> 
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44  Ct  GL  188.  Claim  of  an  Indian 
held  pending  In  the  treasury  depart- 
ment Byrd  v.  IT,  S.  (1909)  44  Ct  CL 
498.  But  a  claim  is  not  pending  in  a 
department  haying  no  authority  to  take 
cognizance    of    it.      Pitman    v.    U.    S. 

(1885)  20  Ct.  CJL  253;  Cantua  v.  U.  S. 
(1908)  43  Ct  CL  569.  When  the  sec- 
retary of  the  navy  has  no  jurisdiction 
of  a  matter,  a  claim  founded  thereon 
cannot  be  deemed  to  be  "pending"  in 
his  department,  and  cannot  be  trans- 
mitted  to   the  court     Pope  ▼.   U.   S. 

(1886)  21  Ct  CI.  50. 

4.  Conolusiveneas  of  departmental  ac- 
tion.—The  principle  of  res  ad  judicata 
applies    to   departmental    action    of   a 
final  nature.     (1891)  20  Op.  Atty.  Gen. 
280.      A    decision    by    one    secretary 
cannot  be   reversed   by   his   successor. 
Lavalette  v.  U.  S.  (1864)  1  Ct  CI.  147; 
State  of  niinois  v.  U.  S.  (1885)  20  Ct 
CL  342.     If  no  material  testimony  be 
afterwards    discovered    and    produced. 
Jackson  v.  U.  S.  (1884)  19  Ct  CL  504. 
A   decision  of  a  secretary   of  the  in- 
terior concerning  the  public  lands,  gen- 
eral  in  its   intention   and    application, 
and   covering  all  lands  within  the  de- 
scription of  certain  statutes,  is  obliga- 
tory on  his  successors,  who  can  nei- 
ther reverse  his  rulings  nor  reopen  the 
controversy    by    transferring    a    claim 
fairly  covered  by  the   decision  to   the 
court    SUte  of  Illinois  v.  U.  S.  (1885) 
20  Ct  CL  342.    A  final  decision  on  the 
merits  by  one  secretary  precludes  his 
successor  from  transmitting  it  to  the 
conrt  of  claims  for  adjudication;    but 
a  decision  is  not  final,  and  a  claimant 
is  not  bound,  if  it  was  made  without 
notice  to  him  or  an  opportunity  of  be- 
ing heard.     Jayne  v.  U.  S.   (1886)  21 
Ct  CL  311.    Where  a  secretary  deter- 
mined as  a  matter  of  law  that  an  in- 
former was  only  entitled  to  the  sum  of 
$5,000  as  maximum  compensation,  and 
a  subsequent  secretary  transmitted  the 
claim,   it  must  be  held  that  the  deci- 
sion of  the  former  was  conclusive  on 
the  latter,  and  that  no  further  action 
can  be  taken  by  the  department    Jack- 
son  ▼.    r.   S.    (1884)    19  Ct   CL   504. 
The    accounting    ofiicers    cannot    open 
and  re-examine  cases  decided  by  their 
predecessors  except  for  fraud,  errors  of 
calculation,    or   newly    discovered    evi- 
dence;   and  the  secretary  of  the  treas- 
ury   cannot   transmit   to   the   court   a 
claim    rejected  by  the  accounting  offi- 
cers   under    one    of    his    predecessors. 
Waddell  v.  U.  S.  (1890)  25  Ct  CL  323. 
When    tlie   secretary   of  war  makes   a 
requisition   for   a   balance   certified   by 
the  second  comptroller,  and  the  amount 
ao  certified  is  paid  to  the  claimant,  it 
is  a  final  settlement  so  far  as  the  war 
department   is   concerned.      Cotton    v. 
U.  S.   (1894)  29  Ct  CL  207.     But  any 
public    ofiicer  in  an  executive  depart- 
ment may  correct  his  own  errors,  and 
open,   reconsider,  or  reverse  any  case 
decided  by  himself.    An  order  of  a  Sec- 
retary   that   an   account    "be   allowed 


without  prejudice  to  the  parties  to 
claim  a  balance  still  due  them**  is  not  a 
final  determination  of  the  claim.  An 
official  letter  from  the  acting  secretary 
of  the  interior  to  the  attorney  general, 
stating  that  "the  secretary  has  ordered 
the  case  reopened,"  is  conclusive  proof 
of  that  fact  Rollins  &  Presbrcy  v.  U. 
S.  (1888)  23  Ct  CL  106. 

5.  Authority  to  refer  daims  in  gen- 
erai.^An  application  to  the  interior  de- 
partment, asking  the  government  to  re- 
tain out  of  the  moneys  due  an  Indian 
tribe  an  amount  alleged  to  be  due 
claimant  under  a  contract  with  the  In- 
dians, may  be  referred  to  the  court; 
but  it  is  not  a  suit  against  the  United 
States.  In  re  Sanborn  (1893)  13  Sup. 
Ct  577,  579,  148  U.  S.  222,  37  L.  Ed. 
429.  Any  claim  embraced  by  R.  S.  § 
1063,  embodied  herein,  may,  in  the  dis- 
cretion of  the  department  in  which  it 
is  pending,  and  with  the  express  con- 
sent of  the  plaintiff,  be  transmitted  to 
the  court,  without  regard  to  the  amount 
involved,  for  a  report,  merely  advisory 
in  its  character,  of  facts  and  conclu- 
sions of  law.  And  any  claim,  without 
regard  to  its  amount,  and  whether 
claimant  consents  or  not,  may  be  trans- 
mitted, under  Bowman  Act  March  3, 
1883,  c.  116,  for  report  of  facts  and 
conclusions  of  law  for  guidance  and  ac- 
tion. U.  S.  V.  New  York  (181)6)  16 
Sup.  Ct  402,  405.  160  U.  S.  598,  40 
L.  Ed.  551.  And  a  claim  may  be  trans- 
mitted by  the  head  of  a  department  on 
his  own  motion,  without  the  consent  of 
the  claimant  In  re  Billings  (1888)  23 
Ct  CL  160.  But  it  is  only  by  virtue 
of  the  pendency  of  a  claim  that  a  de- 
partment may  refer  it  to  the  court  of 
claims  for  adjudication.  Armstrong  v. 
U.  S.  (1894)  29  Ct  CL  148.  The  head 
of  a  department  may  transmit  a  claim 
under  R.  S.  §  1063,  after  the  auditor 
and  comptroller  of  the  treasury  have 
settled  it  and  certified  a  balance  due 
to  the  claimant  Winnisimmet  Co.  v. 
U.  S.  a876)  12  Ct  CL  319.  But  can- 
not transmit  a  claim  under  R.  S.  §  1063, 
embodied  herein,  on  the  ground  that 
it  involves  disputed  facts  or  contro- 
verted quesrtions  of  law,  if  he  be  by 
law  forbidden  to  pay  the  claim,  as  by 
R.  S.  §  3480,  post.  $  0387.  Hart's 
Adm'r  v.  U.  S.  (1870)  15  Ct  CI.  414. 
Under  a  statute  which  provides  in  cer- 
tain cases  that  a  surveyor  general  shall 
"issue  to  a  claimant  or  his  legal  rep- 
resentatives" a  certificate  of  location, 
the  issuing  of  the  certificate  to  one  ap- 
parently a  legal  representative  leaves 
the  interior  department  functus  of- 
ficio, and  without  power  to  transmit 
the  claim  to  the  court  of  claims  under 
the  Bowman  Act  Hodge  v.  U.  S. 
(1885)  20  Ct  CL  852.  The  interior 
department  cannot  relieve  itself  from 
the  investigation  of  claims,  except 
where  there  are  controverted  questions 
of  law  or  fact  Hayes  v.  U.  S.  (1909) 
44  Ct  a.  493.  It  is  a  question  wheth- 
er the  head  of  a  department  can  trans - 
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znit  to  the  court,  for  its  adjudication,  a 
coDtroverted  question  of  law,  to  be  de- 
termined on  an  agreed  statement  of 
facts,  under  R.  S.  §  1063,  on  which  four 
of  the  judges  of  the  court  of  claims  are 
divided.  Amoskeag  Mfg.  Co.  v.  U.  S. 
(1870)  6  Ct  CI.  99.  And  see  (1869) 
13  Op.  Atty.  Gen.  164,  holding  that  it 
is  for  the  head  of  a  department  alone 
to  determine  whether  it  is  his  duty  to 
transmit  a  case  to  the  court 

6.  —  Departmental  head  authorized 
to  refer  olaims.— The  revision  of  a  bal- 
ance found  due  may  be  instituted  by 
the  head  of  the  executive  department 
to  which  the  balance  is  certified.  Dela- 
ware Steamboat  Co.  v.  U.  S.  (1869)  5 
Ct.  CI.  55.  The  head  of  a  department 
cannot  transmit  a  claim  to  the  court, 
unless  it  be  one  over  which  he  then  has 
jurisdiction  and  which  has  not  already 
been  finally  disposed  of.  Cotton  v.  U. 
S.  (1894)  29  Ct.  CI.  207.  The  war  de- 
partment is  the  proper  department  for 
a  claim  for  railroad  supplies  furnished 
to  the  army.  If  the  claim  remains  in 
the  war  department,  neither  allowed 
nor  transmitted  to  the  accounting  of- 
ficers, the  secretary  of  the  treasury 
cannot  refer  it.  Alexandria,  L.  &  H. 
R.  R  V.  U.  S.  (1891)  26  Ct.  CI.  327. 
Questions  involving  claims  of  individ- 
uals against  the  Hawaiian  government, 
accruing  prior  to  annexation,  may  be 
submitted  by  the  department  of  state 
to  the  court  of  claims  for  determina- 
tion.    (1899)  22  Op.  Atty.  Gen.  584. 

Any  claim  embraced  by  R.  S.  §  1063, 
embodied  herein,  without  regard  to  its 
amount,  and  whether  the  claimant  con- 
sents or  not,  may  be  transmitted  to 
the  court  of  claims  by  the  head  of  the 
executive  department  in  which  it  is 
pending,  for  a  report  to  such  depart- 
ment of  facts  and  conclusions  of  law 
for  **its  guidance  and  action."  U.  S.  v. 
State  of  New  York  (1896)  16  S.  Ct. 
402,  160  U.  S.  598,  40  L.  Ed.  55^. 

Any  claim  made  against  an  executive 
department  ''involving  disputed  facts  or 
controverted  questions  of  law,  where 
the  amount  in  controversy  exceeds 
$3,000,  or  where  the  decision  will  affect 
a  class  of  cases,  or  furnish  a  precedent 
for  the  future  action  of  any  executive 
department  in  the  adjustment  of  a 
class  of  cases,  without  regard  to  the 
amount  involved  in  the  particular  case, 
or  where  any  authority,  right,  privi- 
lege, or  exemption  is  claimed  or  denied 
under  the  constitution,"  may  be  trans- 
mitted to  the  court  of  claims  by  the 
head  of  such  department,  under  R.  S. 
§  1063,  embodied  herein,  for  final  ad- 
judication, provided  such  claim  be  not 
barred  by  limitation,  and  be  one  of 
which,  by  reason  of  its  subject-matter 
and  character,  that  court  could  take  ju- 
dicial cognizance  at  the  voluntary  suit 
of  the  claimant.  U.  S.  v.  State  of  New 
York  (1896)  16  Sup.  Ct  402,  160  U.  S. 
598,  40  L.  Ed.  551, 
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7.  —  Manner  of  making  reference. 

— The  reasons  for  a  reference  should  be 
stated  in  the  letter  of  reference-  Hayes 
V.  U.  S.  (1909)  44  Ct.  CI.  493.  It 
should  appear  on  the  records  or  in  the 
proceedings  of  a  department,  when  a 
claim  is  to  be  transrmitted  under  R.  S. 
§  1063,  embodied  herein,  to  the  court, 
that  disputed  facts  or  controverted 
questions  of  law  are  involved  in  it,  and 
that  either  the  amount  in  controversy 
exceeds  $3,000,  or  (without  regard  to 
the  amount  involved  in  the  particular 
case)  that  the  decision  will  affect  a 
class  of  cases,  or  furnish  a  precedent 
for  the  future  action  of  the  department 
in  the  adjustment  of  a  class  of  cases* 
or  that  an  authority,  right,  privilege,  or 
exemption  is  claimed  or  denied  under 
the  constitution,  and,  furthermore,  what 
the  facts  disputed  or  questions  of  law 
controverted  are.  The  head  of  a  de- 
partment should  also  transmit  to  the 
court  such  a  certificate  as  will  show 
that  the  claim  is  one  "of  the  character, 
amount,  or  class  limited"  in  the  said 
seventh  section,  that  it  may  appear 
upon  the  face  of  the  papers  transmit- 
ted that  the  court  has  jurisdiction  of 
the  case.  (1869)  13  Op.  Atty.  Gen. 
164. 

8. Effect  of  reference.— Where  a 

claim  for  services  by  a  district  attorney, 
for  which  the  statute  fixes  no  fees,  has 
been  allowed  by  the  attorney  general, 
a  recovery  will  not  be  denied  on  the 
ground  that  it  has  been  referred  to  the 
court  of  claims  by  the  comptroller  of 
the  treasury,  under  R.  S.  §  1063,  em- 
bodied herein,  and  that  he  desires  that 
court*s  decision  on  the  questions  in- 
volved for  future  guidance.  Winston 
V.  U.  S.  (C.  C.  1894)  63  Fed.  690; 
Glynn  v.  U.  S.   (1897)  32  Ct.  CI.  82. 

9.  LImitationSw— A  claim  referred  pur- 
suant to  R.  S.  §  1063,  embodied  here- 
in, is  not  barred  by  the  limitation  of 
R.  S.  §  1069,  post,  §  1147,  if  it  was  not 
barred  when  presented  to  the  depart- 
ment U.  S.  V.  Lippitt  (1879)  100  U. 
S.  683,  665,  25  L.  Ed.  747.  A  claim 
transmitted  to  the  court  by  the  head  o£ 
a  department  is  not  "barred,"  unless 
it  be  barred  in  such  department.  Mc- 
Clure  V.  U.  S.  (1883)  19  Ct.  CI.  18. 
When  it  appears  by  the  records  of  a 
department  that  a  claim  referred  \iras 
presented  to  the  department  within  six 
years,  though  in  an  informal  manner, 
it  is  not  barred.  Winchester  &  Poto- 
mac R.  Co.  V.  U.  S.  (1892)  27  Ct.  CL 
494.  It  must  appear  that  it  was  pre- 
sented to  the  proper  department  within 
six  years,  or  it  will  be  barred  by  the 
statute  of  limitations.  Alexandria,  L. 
&  H.  R.  R.  V.  U.  S.  (1891)  26  Ct.  CI. 
327.  Where  a  claim  was  presented 
within  six  years  to  the  proper  depart- 
ment, and  never  abandoned,  and  never 
formally  rejected,  the  secretary,  after 
the  lapse  of  26  years,  may  refer  it  to 
the  court  notwithstanding  limitations. 
New  York  y.  U.  S.  (1891)  26  Ct.   CL 
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407.  But  where  a  claim  was  not  pre- 
sented to  the  department  in  which  it 
originated  before  it  became  barred  by 
the  statute  of  limitations,  it  cannot  be 
referred  by  that  department  to  this 
court  under  this  section,  and  the  court 
does  not  acquire  jurisdiction  by  such 
a  reference.  Savage  v.  U.  S.  (1888) 
23  CL  CI.  255.  And  see  Lippitt  v.  U. 
&  (1878)  14  Ct  GL  148,  holding  that 
limitations  should  not  be  used  to  de- 
feat the  purpose  of  the  act.  And  see 
post,  f  1147. 

10.  Jurisdiction  and  power  of  court.— 

The  court  of  claims  has  jurisdiction  of 
a  case  transmitted.  Delaware  liiyer 
Steamboat  Co.  v.  U.  S.  (1889)  5  Ct. 
CL  55.  Where  a  claim  transmitted 
under  R.  S.  §  1063,  embodied  herein, 
appears  to  be  founded  on  contract  for 
an  amount  exceeding  $3,000,  and  in- 
volving disputed  facts,  the  court  has 
and  must  assume  jurisdiction;  and  if 
there  be  two  contesting  claimants,  each 
seeking  to  recover  the  same  rent  for 
real  property  occupied  by  the  defend- 
ants, one  of  them  cannot  resist  in 
lin&lne  by  a  plea  to  the  jurisdiction,  on 
the  ground  that  the  suit  will  involve  a 
disputed  title  to  a  tract  of  land. 
Bright  V.  U.  S.  (1870)  6  Ct.  CI.  118. 
Jurladiction  is  not  conferred  by  trans- 
mission from  a  department,  where  ju- 
risdiction of  it  is  expressly  denied  by 
law  to  the  department.  Hart's  Adm'r 
V.  U.  S.  (1879)  15  Ct.  CL  414.  The 
transfer  of  a  claim  does  not  carry  with 
it  an  increase  of  power  over  the  mat- 
ter in  controversy.  If  the  department 
be  without  jurisdiction  of  the  claim, 
the  court  is  without  power  to  deter- 
mine the  case  upon  its  merits.  State 
of  Illinois  V.  U.  S.  (1S85)  20  Ct.  CL 
342.  Where  a  claim  is  transmitted, 
which  the  officer  transmitting  it  is  by 
law  forbidden  to  pay,  the  court  does  not 
acquire  jurisdiction.  Hart's  Adm'r  v. 
U.  S.  (1880)  16  Ct.  CL  459.  Jurisdic- 
tion is  acquired,  if  at  all,  by  virtue  of 
the  reference,  and  not  by  the  filing  of 
the  petition.  Armstrong  v.  U.  S. 
<1894)  29  Ct.  CL  148.  Where  a  peti- 
tion in  a  ease  transmitted  contains 
counts  for  liquidated  and  others  for  un- 
liquidated damages,  the  court  has  juris- 
diction by  virtue  of  the  'former,  and 
the  case  will  not  be  dismissed  for  want 
of  jurisdiction  because  of  the  latter. 
Dennis  v.  U.  S.  (1885)  20  Ct  CL  119. 
When  a  department  sends  a  claim  to 
the  court,  the  court  has  jurisdiction  of 
demands  for  unliquidated  damages, 
though  the  department  has  not  Myer- 
le  V.  U.  S.  (1896)  31  Ct  CL  105; 
Id.  (1897)  33  Ct  CL  1.  In  the  case  of 
conflicting  rights  the  court  must  as- 
sume jurisdiction  and  render  judgment 
for  one  claimant  against  the  other. 
Borcherling  v.  U.  S.  (1900)  35  Ct  CL 
311.  A  pending  claim,  on  being  trans- 
mitted, becomes  a  competent  matter  of 
jurisdiction;  and  the  department  is  to 
be  guided  by  the  decision  of  the  court, 
though  it  may  be  merely  that  the  fur- 


ther consideration  of  the  claim  by  the 
department  is  unauthorized  by  law. 
Jackson  v.  U.  S.  (1884)  19  Ct  CL  504. 

In  matters  of  executive  discretion, 
the  court  expresses  no  opinion  as  to 
how  it  shall  be  exercised;  but  where 
controverted  questions  of  law  arise  up- 
on the  rulings  of  the  accounting  officers, 
the  head  of  a  department  is  entitled  to 
the  conclusions  and  opinions  of  the 
court  of  claims  before  acting.  W^here 
the  head  of  an  executive  department 
ti'ansmits  "a  matter"  to  this  court, 
without  the  consent  of  the  claimant  and 
without  designating  specifically  the  stat- 
ute under  which  he  transmits  it,  ju- 
risdiction will  be  taken  under  the  Bow- 
man Act  In  re  Billings  (1888)  23  Ct 
CL  166. 

The  court  is  not  authorized  to  sit  in 
review  of  the  decisions  of  the  quarter- 
master general,  or  the  Southern  Claims 
Commission,  and  when  a  claimant  does 
not  pursue  his  remedy  by  new  evidence, 
his  claim  must  be  dismissed.  Calhoon 
V.  U.  S.  (1889)  24  Ct  CL  414. 

The  court  has  no  power  to  render 
judgment  upon  the  merits  where  a 
claim  is  barred  by  the  statute  of  limi- 
tations. Waddell  v.  U.  S.  (1890)  25 
Ct  CL  323. 

When  a  claim  is  transmitted,'  the 
court  is  to  determine  the  law  appli- 
cable to  the  case  in  the  department. 
Wilson  V.  U.  S.  (1890)  25  Ct  CL  339. 

A  bank  which  advances  funds  for  the 
erection  of  a  public  building  upon  the 
faith  of  an  arrangement  with  the  Secre- 
tary of  the  Treasury  and  the  builder 
that  it  shall  receive  the  10  per  cent, 
reserved  from  monthly  payments  ac- 
quires no  right  or  equity  which  can  be 
recognized  by  the  court  of  claims,  al- 
though all  claims  upon  the  10  per  cent 
fund  are  referred  to  the  court  by  the 
Secretary,  and  the  parties  are  brought 
before  it  by  proceedings  in  the  nature 
of  interpleader.  Hitchcock  v.  U.  S. 
(1892)  27  Ct.  CL  185. 

Claims  for  bounty  are  within  the  gen- 
eral jurisdiction  of  the  court  Samp- 
son V.  U.  S.  (1900)  35  Ct  CL  578. 

The  court  is  without  jurisdiction  of 
a  diplomatic  daim  presented  by  a  for- 
eign government  to  the  Secretary  of 
State.  Berger  v.  U.  S.  (1901)  36  Ct 
CL  243. 

W^here  a  letter  of  transmittal  does 
not  state  whether  the  reference  of  a 
claim  is  by  reason  of  controverted  ques- 
tions of  law  or  fact,  and  the  claimant 
fails  to  appear,  the  court  will  neverthe- 
less proceed.  Campbell  v.  U.  S.  (1909) 
44  Ct  CL  488. 

Where  the  Secretary  of  the  Interior 
has  allowed  the  claim  of  an  innocent 
assignee  for  the  repayment  of  fees  paid 
into  the  land  office  by  him,  and  has 
certified  the  claim  to  the  treasury  for 
final  settlement  and  the  claimant  has 
filed  his  petition  to  recover  the  award, 
the  court  has  jurisdiction  of  the  person 
of  the  claimant  and  of  the  subject-mat- 
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ter.  Denny  ▼.  U.  S.  (1910)  45  Ct  CL 
162. 

Where  a  claimant  appeared  and  de- 
manded judgment,  held,  that  the  court 
would  disregard  the  reference.  Van 
Doren  v.  U.  S.   (1910)  45  Ct.  CI.  476. 

The  court  has  authority  to  hear  and 
determine  questions  of  bounty  for  the 
capture  or  destruction  of  a  vessel,  ei- 
ther as  a  claim  founded  upon  a  law 
of  Congress,  or  as  one  which  may  be 
transmitted  to  it  by  the  head  of  a  de- 
partment, under  R.  S.  §  1063,  and  Act 
March  3,  1887  (embodied  herein). 
(1898)  22  Op.  Atty.  Gen.  205. 

11.  TrlaL—See  Smith  v.  U.  S.  (1884) 
19  Ct.  CI.  690.  And  see  post,  §  1140, 
and  notes  thereunder. 

12.  Judgments.— The  provision  as  to 
rendition  of  judgment  is  mandatory  and 
does  not  depend  on  the  consent  of  the 
parties,  Stovall  v.  U.  S.  (1891)  26 
Ct  CI.  226.  The  doctrine  of  res 
judicata  is  applicable  to  cases  referred. 
G.  A.  Le  More  &  Co.  v.  U.  S.  (1899) 
35  Ct.  CI.  9.    Form  of  judgment  under 


Bowman  Act  1883,  c.  116,  prescribed  by 
the  court  Beaman  ▼.  TJ.  S.  (1883)  19 
Ct  CI.  5.  And  see  post,  §  1140,  and 
notes  thereunder. 

13.  —  Review.— See   post,   S   1172, 
and  notes  thereunder. 

Cited    without    definite    applioation, 

Hart  V.  U.  S.  (1886)  6  Sup.  Ct  961, 
118  U.  S.  62,  30  L.  Ed.  96;  Finn  v.  U. 
S.  (1887)  8  Sup.  Ct  82,  85,  123  U.  S. 
227,  31  L.  Ed.  128;  U.  S.  v.  Gleeeon 
(1888)  8  Sup.  Ct  502,  503,  124  U.  S. 
255,  31  L.  Ed.  421;  Interstate  Com- 
merce Commission  v.  Brimson  (1894) 
14  Sup.  Ct  1125,  1136,  154  U.  S.  447, 
38  L.  Ed.  1047;  U.  S.  v.  Barlow  (1902) 
22  Sup.  Ct  468,  473,  184  U.  S.  123,  46 
L.  Ed.  403;  In  re  Jayne  (D.  C.  1886) 
28  Fed.  419,  421;  Buckley  v.  U.  S.  (D. 
O.  1912)  196  Fed.  429;  Green  v.  U.  S. 

(1883)  18  Ct  OL  93;  MiUs  ▼.  U.   S. 

(1884)  19  Ct  OL  79;  SkeUy  v.  U.  S. 
(1897)  32  Ct  CI.  227;    Sams  v.  U.  S. 

(1900)  35  Ct  CL  151;    Stete  v.  U.  S. 

(1901)  36  Ct  CL  563;  Bogga  v.  U.  8. 
(1909)  44  Ct  CL  367. 


§  1140.  (Jud.  Code,  §  149.)     Procedure  in  cases  transmitted  by  de- 
partments. 
All  cases  transmitted  by  the  head  of  any  department,  or  upon 
the  certificate  of  any  auditor,  or  of  the  Comptroller  of  the  Treas- 
ury, according  to  the  provisions  of  the  preceding  section,  shall  be  pro- 
ceeded in  as  other  cases  pending  in  the  Court  of  Claims,  and  shall, 
in  all  respects,  be  subject  to  the  same  rules  and  regulations. 
R.  S.  §  1064.    Act  March  3,  1911,  c.  231,  {  149,  36  Stat.  1138. 

Nutes  of  Deoiiloiui 


Appearance.— When  a  claim  is  trans- 
mitted by  the  head  of  a  department,  the 
claimant  may  voluntarily  appear  and 
file  his  petition,  or  the  court,  on  the 
defendant's  application,  will  order  a 
citation  to  issue,  requiring  him  to  ap- 
pear and  proceed.  Bright  ▼.  U.  S. 
(1870)    6  Ct.  CI.  118. 

Procedure  in  general.— If,  while  a  de- 
partmental case  is  pending,  Congress 
enact  that  the  accounting  officers  shall 
re-examine  and  allow  such  claims,  fur- 
ther action  by  the  court  of  claims  will 
be  unnecessary,  and  the  papers  in  the 
case  will  be  returned.  Commonwealth 
of  Mass.  V.  U.  S.  (1902)  37  Ct  CI.  524. 
And  where  the  references  are  accom- 
panied with  data  sufficient  to  enable  the 
court  to  determine  What  were  the  con- 
troverted issues  upon  which  the  ac- 
counting officers  refused  payment,  the 
court  will  consider  and  determine  every 
issue  necessary  to  the  proper  disposi- 
tion of  the  matter.  State  of  Penn- 
sylvania V.  U.  S.  (1902)  37  Ct  CI.  514. 
The  rule  that  where  the  ultimate  fact, 
in  the  findings  of  a  court,  on  which 
judgment  rests,  is  founded  on  incompe- 
tent evidence,  there  must  be  a  reversal, 
governs  conclusions  in  the  court  Ex 
parte  affidavits  ordinarily  are  procured 
by  the  claimant  alone;  the  officers  of 
the  government  knowing  nothing  of  the 
affiants  and  having  no  opportunity  to 

(1498) 


cross-question  them.  Affidavits  taken 
by  an  officer  in  the  course  of  an  in- 
vestigation authorized  by  treaty  are 
clearly  distinguishable  from  ex  parte 
affidavits.  Chickasaw  Nation  v.  U.  S. 
(1884)  19  Ct  CI.  133.  And  see  ante,  § 
1139,  and  notes  thereunder. 

Judgmenta.— Prior  to  Act  March  8, 
1863,  the  court  established  in  1855  was 
but  a  commission  appointed  by  the  gov- 
ernment  to  hear  and  pass  on  claims,  but 
whose  determination  had  no  force  un- 
til confirmed  by  Congress.  U.  S.  w. 
Adams  (1868)  7  Wall.  463,  481,  19  !#. 
Ed.  249.^  The  judgments  of  the  court  of 
claims  are,  in  the  absence  of  an  appeal, 
conclusive  of  the  rights  of  the  parties. 
U.  S.  V.  O'Grady  (1874)  22  WaU.  647. 
22  L.  Ed.  772.  See,  also,  Balmer  ▼.  TJ. 
S.  (1890)  26  Ct  CL  82.  And  see  also 
Blazek  v.  U.  S.  (1909)  44  Ct  CI.  188. 
holding  that,  where  a  claim  transmitted 
by  an  executive  department  is  one  of 
which  the  court  has  jurisdiction  under 
existing  laws,  it  shall  proceed  to  render 
judgment  if  the  claim  is  not  barred. 

A  claim  may  be  transmitted  for  final 
adjudication  provided  it  was  not  barred 
by  limitations  and  the  court  could  take 
judicial  cognizance  at  the  voluntary 
suit  of  claimant  U.  S.  v.  New  York 
(1896)  16  Sup.  Ct  402,  404,  160  U- 
S.  598,  40  L.  Ed.  551.  The  judicial  in- 
vestigation and  determination  of  a  daim 
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transmitted  to  the  court  is  a  finality. 
Berger  v.  U.  S.  (1901)  36  Ct  CI.  243. 
Final  judgment  can  be  rendered  only 
where  a  claimant  could  recover  if  the 
suit  had  been  brought  under  the  general 
jurisdiction  of  the  court  State  v.  U. 
S.  (1901)  36  Ct  CL  131.  But  may  be 
rendered  for  bounty  claims.  Engage- 
ment oft  Santiago  Bay  (1901)  36  Ct 
CL  200.  Under  Act  March  3,  1883,  c. 
116,  §  2,  the  Secretary  of  the  Treasury 
is  entitled  to  have  the  facts  found  by 
the  court  and  its  conclusions  of  law  and 
opinion  thereon  for  the  ''guidance  and 
action"  of  the  Department,  though  the 
claimant  does  not  appear  to  prosecute 
the  case.  Pennsylvania  R.  Co.  v.  U.  S. 
<1900)  35  Ct  CI.  584.  And  see  ante,  { 
1139,    and   notes   thereunder. 

— -  Default  Judgments.— Where  a 
claim  is  transmitted  by  a  department  on 
the  grotmd  that  there  are  two  adverse 
parties  seeking  to  recover  rent  for 
premises  occupied  by  the  government  as 


tenant,  and  one  of  these  parties  appears 
and  prosecutes  his  claim,  and  the  other 
fails  to  do  so,  and  the  government  in- 
terposes no  defense,  the  party  prosecut- 
ing cannot  take  judgment  by  default 
Bright  V.  U.  S.  (1872)  8  Ct  CI.  326. 

Review  by  Supreme  Court.— See  ante, 
§  11.39,  and  notes  thereunder. 

Satisfaction  of  claims-— Receiving 
payment  of  a  sum  for  a  disputed  claim 
against  the  government  and  giving  a  re- 
ceipt in  full  therefor  will,  an  the  absence 
of  proof  of  mistake,  be  deemed  a  satis- 
faction of  the  claim.  U.  S.  v.  Clyde 
(1871)  13  Wall.  35,  37,  20  L.  Ed.  479. 

Cited  without  definite  application, 
Hart  V.  U.  S.  (1886)  6  Sup.  Ct  961, 118 
U.  S.  62,  30  L.  Ed.  96;  Finn  ^.  U.  S. 
(1887)  8  Sup.  Ct  82,  85,  123  U.  S. 
227,  31  L.  Ed.  128;  Lewis  Blind  Stitch 
Co.  V.  Arbetter  Felling  Mac!).  Co.  (C. 
C.  1910)  181  Fed.  974;  Denny  v.  U.  S. 
(1910)  45  Ct  CL  162. 
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ecutors  or  administrators. 
Op.  Atty.  Gen.  115. 


Cited    without    definite    application, 

Hart  V.  U.  S.  (1886)  6  Sup.  Ct.  961. 
118  U.  S.  62,  30  L.  Ed.  96;  Finn  v.  U. 
S.  (1887)  8  Sup.  Ct  82,  84,  123  U.  S. 
227,  31  L.  Ed.  128;  U.  S.  v.  New  York 
(1896)  16  Sup.  Ct  402,  405,  160  U.  S. 
598,  40  L.  Ed.  551. 


§  1141.  (Jud.  Code,  §  150.)     Judgments  in  cases  transmitted  by 
departments ;  how  paid.  .  .     r 

The  amount  of  any  final  judgment  or  decree  rendered  in  favor 
of  the  claimant,  in  any  case  transmitted  to  the  Court  of  Claims 
under  the  two  preceding  sections,  shall  be  paid  out  of  any  specific 
appropriation  applicable  to  the  case,  if  any  such  there  be;  and  where 
no  such  appropriation  exists,  the  judgment  or  decree  shall  be  paid 
in  the  same  manner  as  other  judgments  of  the  said  court. 

R,  S.  §  1065.    Act  March  3,  1911,  c  231,  i  150,  36  Stat  1138. 

Nutes  of 

Payments.-^A  proper  construction  of 
the  last  clause  of  Act  March  3,  1891, 
c  687,  for  the  allowance  of  claims  for 
stores  and  supplies  taken  and  used  by 
the  United  States  Army  as  reported  by 
the  Court  of  Claims  under  Act  March 
3,  1883,  c.  116,  does  not  warrant  the 
making  of  a  Treasury  draft  payable  or 
deliverable  to  any  other  parties  than 
those  named  in  the  act  or  to  their  ex- 

§  1142.  (Jud.  Code,  §  151.)  Either  House  of  Congress  may  re- 
fer certain  claims  to  court. 
Whenever  any  bill,  except  for  a  pension,  is  pending  in  either 
House  of  Congress  providing  for  the  payment  of  a  claim  against 
the  United  States,  legal  or  equitable,  or  for  a  grant,  gift,  or  bounty 
to  any  person,  the  House  in  which  such  bill  is  pending  may,  for  the 
investigation  and  determination  of  facts,  refer  the  same  to  the  Court 
of  Claims,  which  shall  proceed  with  the  same  in  accordance  with 
such  rules  as  it  may  adopt  and  report  to  such  House  the  facts  in  the 
case  and  the  amount,  where  the  same  can  be  liquidated,  including 
any  facts  bearing  upon  the  question  whether  there  has  been  delay 
or  laches  in  presenting  such  claim  or  applying  for  such  grant,  gift, 
or  bounty,  and  any  facts  bearing  upon  the  question  whether  the  bar 
of  any  statute  of  limitation  should  be  removed  or  which  shall  be 
claimed  to  excuse  the  claimant  for  not  having  resorted  to  any  estab- 
lished legal  remedy,  together  with  such  conclusions  as  shall  be  suffi- 
cient to  inform  Congress  of  the  nature  and  character  of  the  demand, 
either  as  a  claim,  legal  or  equitable,  or  as  a  gratuity  against  the  United 
States,  and  the  amount,  if  any,  legally  or  equitably  due  from  the 
United  States  to  the  claimant:    Provided,  however,  That  if  it  shall 
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appear  to  the  satisfaction  of  the  court  upon  the  facts  established, 
that  under  existing  laws  or  the  provisions  of  this  chapter,  the  subject 
matter  of  the  bill  is  such  that  it  has  jurisdiction  to  render  judgment 
or  decree  thereon,  it  shall  proceed  to  do  so,  giving  to  either  party 
such  further  opportunity  for  hearing  as  in  its  judgment  justice  shall 
require,  and  it  shall  report  its  proceedings  therein  to  the  House  of 
Congress  by  which  the  same  was  referred  to  said  court. 

Act  March  3,  1887,  c.  359,  {  14,  24  Stat  507.    Act  June  25,  1910,  c.  409,  36 
Stat  837.     Act  March  3,  1911,  c.  231,  §  151,  36  Stat  1138. 
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Construction  and  operaUon  In  general. 
Bills  referable  In  general. 

Legal  or  equitable  claims. 

Bills  for  payment  ot  claim,  legal 

or  equitable. 

Limitations. 

Jurisdiction  and  power  of  court. 

Procedure. 

Parties. 

Defenses   and   waiver  thereof. 

Findings. 

— •   Re-reference  or  new  trial. 

Review  or  correction  of  errors. 

Report  of  court  and  return  of  documents 

and  evidence. 

Effect  of  report 

Judgment  or  determination. 

Res  Judicata. 


I.  Construction  and  operation  In  gen- 
eral.—The  statute  is  a  consent  that  the 
United  States  may  be  sued  in  cases  re- 
ferred. S.  S.  Webb  &  Co.  v.  U.  S. 
(1885)  20  Ct  CI.  487.  It  is  to  relieve 
Congress  by  securing  a  judicial  investi- 
gation and  final  determination  of  a 
claim.  Burdette  v.  U.  S.  (1879)  15 
Ct  CI.  465.  But  it  creates  no  new 
cause  of  action,  and  no  legal  right  save 
that  of  making  the  government  de> 
fendant  in  a  judicial  tribunal.  S.  S. 
Webb  &  Co.  V.  U.  S.  (1885)  20  Ct  CI. 
487.  And  it  does  not  revive  a  legal 
right  of  action  which  was  exclusive  and 
has  expired.  Where  a  claim  before 
Congress  is  for  the  proceeds  of  cotton 
captured,  the  reference  of  the  claim  by 
one  of  the  houses  of  Congress  does  not 
confer  jurisdiction  or  revive  the  claim- 
ant's right  to  come  into  court  after  the 
jurisdictional  period  therefor  has  ex- 
pired. Brandon  v.  U.  S.  (1911)  46  Ct 
CL  559. 

The  intent  of  Congress  was  to  grant 
to  either  house  the  power  to  refer  any 
claim  which  Congress  might  constitu- 
tionally pay,  independent  of  loyalty  to 
the  government  at  any  time.  Chieves 
V.  U.  S.  (1906)  42  Ct  CI.  21.  And  a 
resolution  referring  a  claim  is  merely 
the  medium  by  which  a  bill  is  transmit- 
ted to  the  court  and  performs  no  other 
office.  State  of  Missouri  v.  U.  S. 
(1908)  43  Ct  CI.  327.  And  does  not 
broaden  or  affect  jurisdiction,  which  is 
derived  from  the  statute  alone.  Samp- 
son V.  U.  S.  (1907)  42  Ct  CI.  378.  A 
simple  reference  of  a  claim  by  Con- 
gress to  the  court  will  not  change  by 
implication  the  law  otherwise  applica- 
ble to  the  facts  of  the  case,  except  that 
it  may  waive  in  some  cases  the  statute 
of  limitations,  and  in  others  may  oper- 
ate as  a  ratification  of  a  transaction 
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which  was  made  subject  to  the  approv- 
al of  Congress.  Cruger  ▼.  U.  S.  (1875) 
11  Ct  CL  766.  Where  a  statute  refers 
a  claim  to  the  court,  without  defining 
it,  the  court  must  ascertain  what  the 
claim  referred  is.  In  construing  acts 
of  reference,  the  court  in  each  case 
will  from  the  language  of  the  act,  and 
from  the  nature  of  the  case,  and  from 
the  surrounding  circumstances,  endeav- 
or to  ascertain  and  carry  out  the  legis- 
lative intent.  If  parties  whose  claims 
are  referred  "to  be  heard  and  deter- 
mined according  to  law  and  justice,"  or 
other  equivalent  phrase,  cannot  recover 
on  ordinary  legal  principles,  their  cases 
are  beyond  the  remedial  purpose  of 
Congress,  and  must  fail.  Braden  v.  U. 
S.  (1880)  16  Ct  CI.  389.  And  see  S. 
S.  Webb  &  Co.  v.  U.  S.  (1885)  20  Ct 
C1..487,  holding  that  there  is  a  differ- 
ence between  the  transmission  of  a  pe- 
tition by  the  Secretary  of  the  Senate 
or  the  Clerk  of  the  House,  under  R.  S. 
§  1060,  and  a  formal  reference  of  a 
claim  by  the  Senate  or  House.  And 
see,  also,  Cahalan  v.  U.  S.  (1907)  42 
Ct  CI.  280,  holding  that,  where  the 
bill  referred  merely  provides  that  the 
claimant  may  bring  suit,  it  is  a  bill  to 
take  the  claim  out  of  the  dominion  of 
Congress,  and  the  court  cannot  be  call- 
ed on  to  exercise  in  advance  the  lesser 
judicial  function  of  finding  the  facts  in 
a  case  which,  •if  the  bill  becomes  a  law, 
it  will  later  be  called  on  to  "hear  and 
determine."  And  see,  also,  Braden  v. 
U.  S.  (1880)  16  Ct.  CI.  389.  holding 
that  where  the  court  has  jurisdiction 
of  the  cause  of  action  without  the  aid 
of  a  referring  act,  and  the  statute  of 
limitations  does  not  bar  a  considera- 
tion of  the  case  upon  its  merits,  and 
the  defect  in  the  claimant's  case  is  ap- 
parent upon  the  face  of  his  contract, 
and  the  facts  and  circumstances  which 
would  prevent  a  recovery  upon  the 
merits  were  known  to  Congress,  it 
must  be  held  that  the  purpose  of  the 
referring  act  was  to  operate  upon  the 
cause  of  action. 

Bowman  Act  1883,  c.  116,  is  reme- 
dial, intended  to  give  redress  to  the 
citizen  and  relief  to  Congress,  and  is 
liberally  construed.  Its  object  was  to 
afford  assistance  and  relief  to  Congress 
in  the  investigation  of  claims.  Jackson 
V.  U.  S.  (1884)  19  Ct  CL  504-  And 
to  provide  for  judicial  investigation  of 
matters  in  which  no  legal  right  of  re- 
covery exists  and  as  to  which  the  dis- 
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cretion  of  Congress  cannot  constitu- 
tionally be  conferred  upon  any  tribunal. 
Ford  ▼.  U.  S.  (1884)  10  Ct.  01.  596. 
And  is  an  enlargement  of  jurisdiction 
by  the  finding  of  facts  to  assist  Con- 
gress in  the  determination  of  claims. 
Norfolk  County  Ferry  Committee  y.  U. 
B.  (1887)  23  Ct  CL  19.  But  it  was 
not  its  purpose  to  disturb  settled  con- 
ditions of  legal  repose.  Duplantier  y. 
U.  S.  (1892)  27  Ct  CI.  323.  Congress 
intended  to  authorize  either  house  or 
any  committee  to  haye  the  facts  in  any 
pending  matter  or  business  ascertained 
in  the  court  Taylor  v.  U.  S.  (1889) 
25  Ct  CI.  75.  A  committee  of  Con- 
gress cannot,  under  Bowman  Act  1883, 
c.  116,  open  a  final  judgment,  nor  grant 
a  new  trial,  nor  waiye  a  legal  defense, 
nor  take  a  claim  out  of  the  operation 
of  the  statute  of  limitations.  Choteau 
▼.  U.  S.  (1885)  20  Ct  CI.  250.  Tuck- 
er Act,  i  14,  does  not  authorize  a  ref- 
erence **of  a  claim  or  matter,"  and  is 
not  an  amendment  of  the  act  of  1883. 
And  the  reference  to  it  is  to  obtain 
rules  of  procedure.  Dowdy  y.  U.  S. 
(1891)  26  Ct  CI.  220.  And  see  Ford 
V.  U.  S.  (1884)  19  Ct.  CI.  596,  as  to 
the  history  of  the  procedure  of  Con- 
gress and  the  court  in  cases  which 
arose  under  former  legislation  and  the 
evils  which  led  to  the  passage  of  Bow- 
man Act  1883,  c  116. 

2.  Bills  referable  In  generals— A  bill 
referring  a  claim  must  be  one  involv- 
ing payment  Cahalan  v.  U.  S.  (1907) 
42  Ct.  CI.  280.  Any  bill,  except  for  a 
pension,  may  be  referred.  Dowdy  v. 
U.  S.  (1891)  26  Ct  CI.  220.  But  Con- 
gress can  refer  a  claim  without  its  be- 
ing appealable,  if  the  object  is  to  as- 
certain a  particular  fact  to  guide  the 
government  in  the  execution  of  its 
treaty  stipulations.  Ayres  y.  U.  S. 
(1908)  44  Ct  CI.  110.  In  any  case 
where  a  claim  for  money  is  before  Con- 
gress, either  house  may  refer  it  for 
adjudication  under  R.  S.  §  1059.  Ei- 
ther house  may  confer  on  the  court 
jurisdiction  of  a  claim  for  the  proceeds 
of  captured  property,  but  the  claim 
will  not  constitute  a  legal  cause  of  ac- 
tion unless  jurisdiction  be  conferred  by 
statute.  S.  S.  Webb  A  Co.  v.  U.  S. 
(1885)  20  Ct  CI.  487.  Where  a  peti- 
tioner  in  Congress  seeks  the  passage  of 
a  law  which  will  enable  him  to  acquire 
realty,  whereof  the  legal  title  is  vested 
in  the  government,  on  the  payment  of 
such  stun  as  may  be  just  and  equitable, 
the  matter  may  be  transmitted.  Tay- 
lor V.  U.  S.  (1889)  25  Ct  CI.  75.  And 
see  State  of  Missouri  v.  U.  S.  (1908) 
43  Ct.  CI.  327,  holding  that  where  a 
bill  ia  referred  it  must  be  expressly 
and  explicitiy  for  a  grant,  gift,  or 
bounty,  or  for  the  payment  of  a  claim, 
and  for  nothing  else,  and  the  claim 
must  be  legal  or  equitable.  And  see 
Shawnee  &  Delaware  Indians  y.  U.  S. 
(1912)  47  Ct  CI.  321,  holding  that  a 
bill  which,  if  enacted,  would  be  a  gen- 
eral law  providing  for  the  payment  of 


a  class  of  claims,  is  not  a  bill  which 
may  be  referred. 

After  a  claim  has  been  dismissed  for 
want  of  jurisdiction  in  a  case  under 
Act  1883,  either  house  may  refer  it  un- 
der Tucker  Act,  §  14,  and  claimant  may 
then  show  whether  the  bar  of  any  stat- 
ute of  limitation  should  be  removed  by 
Congress  with  the  other  facts  in  the 
case.  Farrar  v.  U.  S.  (1891)  26  Ct 
CI.  151. 

3.  ^—  Legal  or  equitable  claims.— 
Where  there  was  no  liability  incurred 
by  the  city  of  Washington  in  changing 
the  grade  of  a  street,  there  is  no  claim, 
"legal  or  equitable,"  on  the  part  of  an 
abutting  owner.  Wilkes  v.  TJ.  S.  (1908) 
43  Ct  CI.  152.  Where  a  building  was 
taken  by  local  authorities  and  used  as 
a  hospital  for  yellow  fever  patients,  a 
claim  for  reimbursement  is  neither  "le- 
gal" nor  "equitable."  McClenny  v.  U.  S. 
(1910)  45  Ct  CI.  305.  Where  a  bill  is 
to  reimburse  a  settler  for  expenses  in- 
curred in  the  discovery,  exploration, 
and  development  of  a  cavern,  and  the 
evidence  fails  to  show  the  amount  ex- 
pended, the  court  cannot  advise  Con- 
gress as  to  what  might  be  a  reasonable 
appropriation.  Such  a  claim  is  not  a 
legal  or  equitable  one.  Jefferson  Lime 
Co.  V.  U.  S.  (1913)  48  Ct  CI.  274. 
But  where  one  authorized  to  enlist  a 
regiment  authorized  another  person  to 
enlist  a  company,  and  this  person  en- 
listed a  number  insuflScient  to  form  a 
company,  the  claim  for  reimbursement 
is  not  a  "legal"  one  within  the  statute, 
and  is  an  "equitable"  one  only  so  far 
as  the  government  received  the  benefit 
of  the  men  mustered  into  its  service. 
Oilman  v.  U.  S.  (1913)  48  Ct  CI.  391. 
Where  property  was  occupied  and  used 
by  the  military  authorities  during  the 
Civil  War,  with  no  intent  to  appropriate 
the  same  permanentiy,  and  the  defend- 
ants received  a  benefit  from  such  use 
and  occupation,  a  olaim  for  reasonable 
rent  is  an  "equitable  claim."  Duncan 
v.  U.  S.  (1913)  48  Ct  CI.  488. 

4. Bills   for   payment    of   claim, 

legal  or  equitable.— A  bill  setting  forth 
the  claim  for  the  use  and  occupation  of 
real  estate,  and  referring  the  claim  to 
the  court  for  adjudication,  is  equivalent 
to  a  bill  "for  the  payment  of  a  claim 
against  the  United  States,  legal  or 
equitable."  Leahy  v.  U.  S.  (1906)  41 
Ct  CI.  265.  But  a  bill  which  does  not 
provide  for  the  payment  of  a  claim, 
but  which  is  simply  a  direction  to  the 
Secretary  of  War  to  investigate  con- 
cerning the  alleged  tairing  or  destruc- 
tion of  property,  is  not  Bellah  v.  XJ. 
S.  (1904)  39  Ct  CI.  396.  A  bill  direct- 
ing the  court  to  make  findings  and  re- 
port to  Congress  is  not  for  the  pay- 
ment of  a  claim  or  for  a  grant,  gift,  or 
bounty.  State  of  Missouri  v.  U.  S. 
(1908)  43  Ct  CI.  327.  A  biU  which 
does  not  provide  for  the  payment  of 
any  amount,  unless  sometliing  be  found 
due  by  the  Secretary  of  the  Interior 
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after  he  shall  have  examined  and  ad- 
justed the  claims  of  certain  Indians  in 
accordance  with  directions  in  the  bill, 
is  not  for  the  payment  of  a  claim. 
White  River  Utes  v.  U.  S.  (1908)  43 
Ct  CI.  260. 

In  cases  of  congressional  references 
involving  bills  for  payment  of  claims 
for  "stores  and  supplies/*  and  perhaps 
other  bills,  the  Judicial  Code  requires 
a  preliminary  investigation  into  the 
question  of  loyalty.  Montgomery  v.  U. 
S.  (1914)  49  Ct.  CI.  574.  While  the 
fact  that  the  Court  of  Claims  may  nev- 
er have  had  jurisdiction  to  render  judg- 
ment in  a  particular  class  of  cases  does 
not  prevent  the  exercise  by  said  court 
of  the  statutory  jurisdiction  in  congres- 
sional references,  such  fact  may  be 
looked  to  in  ascertaining  whether  a 
particular  claim  or  class  of  claims  is  le- 
gal or  equitable.  Id.  While  Congress 
might  confer  upon  the  Court  of  Claims 
the  authority  to  draw  conclusions  and 
give  their  opinions  to  Congress,  or  ei- 
ther house  thereof,  upon  the  question 
of  whether  or  not  any  claim,  though  not 
legal  or  equitable  in  the  judicial  sense, 
may  yet  be  of  a  moral,  honorary,  or 
just  nature,  which  should  appeal  to 
Congress  for  the  claimant's  relief,  the 
Congress  has  not  bestowed  that  author- 
ity upon  said  court.  Id.  The  conclu- 
sions which  the  court  is  directed  to 
make  are  for  the  information  of  Con- 
gress, and  in  determining  the  meaning 
of  the  terms  "legal  or  equitable"  or  "the 
amount  legally  or  equitably  due,"  as 
used  in  the  statutes,  the  court  should 
confine  itself  to  the  meaning  of  those 
terms  as  found  in  other  statutes  or 
authoritative  decisions.     Id. 

5.  —'  Limitations.— Where  a  judg- 
ment was  rendered  against  a  claimant 
in  a  former  suit  because  his  cause  of 
action  was  barred  by  limitations,  a 
congressional  suit  on  the  same  cause  of 
action  is  barred.  Battelle  v.  XJ.  S. 
(1886)  21  Ct.  CI.  250.  But  limitations, 
though  barring  an  action  against  the 
District  of  Columbia,  cannot  preclude 
one  of  the  houses  from  referring  a 
bill.  Mackey  v.  U.  S.  (1911)  47  Ct  CL 
121. 

Bowman  Act  1883,  c  116,  prohibits 
the  court  from  exercising  jurisdiction 
ot  barred  claims.  Blair  v.  U.  S.  (1886) 
21  Ct,  CI.  253;  Burke  v.  Same,  Id.  317; 
McDonald  v.  Same,  Id.  319;  McLenore 
V.  Same,  Id.  327.  A  claim  founded  on 
a  contract  barred  by  limitations  is  not 
within  the  jurisdiction  of  the  court. 
Myers  v.  U.  S.  (1887)  22  Ct,  CI.  80. 
A  claim  within  the  general  jurisdiction 
of  the  court,  but  which  was  barred  by 
limitations  at  the  time  of  the  enact- 
ment of  the  Bowman  Act,  cannot  be 
transmitted,  if  it  be  for  unliquidated 
damages.  Dennis  v.  U.  S.  (1888)  23 
Ct  CI.  324.  But  either  house  can  au- 
thorize judicial  investigation  of  the 
facts  relating  to  a  claim  which  was 
barred    by    limitations,    and    only    the 
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houses  of  Congress.  Balmer  v.  U.  S. 
(1890)  26  Ct  CL  82.       . 

6.  Jurisdiction  and  power  of  court.— > 

In  the  exercise  of  its  statutory  juris- 
diction to  investigate  and  determine 
facts  and  report  to  Congress,  the  au- 
thority of  the  court  is  conferred,  con- 
trolled, and  limited  by  the  statutes— 
the  Tucker  Act  and  the  Judicial  Code. 
Montgomery  v.  U.  S.  (1914)  49  Ct  CL 
574.  It  is  not  controlled  by  its  juris- 
diction to  proceed  to  judgment  in  cases 
wherein  the  United  States  are  defend- 
ants. Id.  The  court  has  not  jurisdic- 
tion of  a  claim  referred,  unless  it  be 
a  claim  against  the  United  States.  Vin- 
cent V.  U.  S.  (1904)  39  Ct  CI.  45a 
But  see  Widmayer  v.  U.  S.  (1907)  42 
Ct  CL  519,  holding  that  either  house 
or  a  committee  thereof  may  refer  a 
claim  against  the  District  of  Columbia. 
CONTRA,  Strachan  v.  District  of  Co- 
lumbia (1885)  20  Ct  CL  484.  Jurisdic- 
tion does  not  extend  to  Indian  depreda- 
tions. Church  y.  U.  S.  (1913)  48  Ct 
CL  262. 

The  court  has  jurisdiction  of  a  claim 
for  compensation  for  the  use  of  prop- 
erty during  the  Civil  War,  referred  un- 
der the  statute,  though  the  loyalty  of 
the  owners  is  neither  alleged  nor  estab- 
lished. Duncan  v.  U.  S.  (1913)  48  Ct 
CL  488.  For  loyalty  is  not  a  jurisdic- 
tional requirement,  but  the  court  may 
find  the  fact  of  loyalty  or  disloyalty  at 
the  request  of  either  party,  for  consid- 
eration of  Confess.  Hunt  v.  U.  S. 
(1910)  45  Ct  CL  566.  Or  find  the 
facts  relating  to  the  merits,  leaving  it 
to  Congress  to  determine  whether  the 
claimant  shall  be  paid.  Daigle  v.  U.  S. 
(1907)  42  Ct  CL  124. 

A  bill  providing  only  for  an  "account- 
ing" is  one  of  which  the  court  does  not 
have  jurisdiction.  Meeha  v..  U.  S. 
(1913)  48  Ct  CL  258.  See  Boehm  v.  U. 
S.  (1886)  21  Ct  CL  290,  holding  that 
reference  of  a  claim  for  the  refund  of 
an  internal  revenue  tax  confers  no  ju- 
risdiction. And  see  U.  S.  v.  Irwin 
(1888)  8  Sup.  Ct.  1033,  127  U.  S.  125, 
32  L.  Ed.  99,  holding  that  under  Act 
July  8, 1886,  which  referred  to  the  court 
for  adjudication  claims  '*for  property 
taken  and  impressed  into  the  service 
of  the  United  States,"  it  was  error  for 
the  court  to  render  judgment  based  on 
damages  arising  from  mere  detention 
and  delay  of  the  property.  And  see, 
also,  McLean  v.  U.  S.  (1912)  33  Sup.  Ct 
122,  226  U.  S.  374,  57  L.  Ed.  260,  hold- 
ing that  jurisdiction  of  the  court  of 
claims  to  entertain  a  claim  against  the 
United  States  under  a  private  relief  act 
was  not  excluded  because  that  statute 
directed  the  proper  accounting  officers 
to  settle  and  adjust  the  claim.  And 
see,  also,  Dowdy  v.  U.  S.  (1891)  26 
Ct  CL  220,  holding  that,  if  the  intent 
appears  that  the  investigation  shall  be 
under  Tucker  Act  1887,  §  14,  the  court 
will  give  effect  to  it,  notwithstanding 
defects  and  ambiguities  in  the  resolu- 
tion. 
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Where  a  bill  referred  fixes  the  value 
of  property  at  an  amount  named,  the 
court  is  without  authority  to  exceed 
the  amount  when  finding  value.  Love 
▼.  U.  S.  (1913)  48  Ct  CL  74. 

When  jurisdiction  is  exhausted  un- 
der the  terms  of  some  general  law,  new 
jurisdiction  cannot  be  acquired  for  an  in- 
vestigation under  this  statute.  Chieves 
V.  U.  S.  (1906)  42  Ct  CI.  21.  And 
see  Creecy  v.  U.  S.  (1885)  21  Ct  CI.  3, 
holding  that  jurisdiction  is  not  lost  so 
long  as  the  record  remains  in  the 
clerk's  office  and  within  the  custody  and 
control   of  the  court 

The  only  purpose  for  which  a  claim 
may  be  transmitted  by  a  committee  un- 
der Bowman  Act  1883,  c.  116,  u  "the 
investigation  and  ascertainment  of 
facts."  Calhoon  v.  U.  S.  (1889)  24  Ct 
CL  414.  But  jurisdiction  is  not  limited 
to  cases  in  which  the  legislative  relief 
will  be  by  the  paymei^t  of  money,  nor 
to  cases  in  which  no  other  court  or  de- 
partment has  jurisdiction.  Taylor  v. 
U.  S.  (1889)  25  Ct  CI.  75.  A  com- 
mittee cannot  invest  the  court  with  ju- 
«  risdiction  of  a  claim,  evc>n  for  the  mere 
investigation  of  the  facts,  if  at  the 
time  of  the  passage  of  that  act  it  was 
barred  by  any  law  of  the  United  States. 
Balmer  v.  U.  S.  (1890)  26  Ct  CI.  82. 
Cases  transmitted  involve  no  legal  ques- 
tion for  the  court  to  determine,  and  do 
not  necessarily  rest  on  a  legal  right. 
Osborne  v.  U.  S.  (18S9)  24  Ct  CL  416. 
The  court  has  no  jurisdiction  of  ques- 
tions of  law,  except  as  they  are  inci- 
dent to  the  settlement  of  the  facts. 
Griflin  V.  U.  S.  (1898)  33  Ct.  CL  228. 
And  cannot  find  the  facts  in  a  case 
founded  on  the  services  of  a  spy.  Allen 
V.  U.  S.  (1892)  29  Ct  CL  89.  And  is 
prohibited  from  exercising  jurisdiction 
of  cases  for  the  proceeds  of  abandoned 
or  captured  property.  Burke  v.  U.  S. 
(1886)  21  Ct  CL  317;  Mitchell  v. 
Same,  Id.  466;  Vance  v.  Same,  Id.  488. 
But  where  a  case  is  one  in  which  the 
court  may  find  the  facts  for  the  assist- 
ance of  Congress  it  should  not*  be  dis- 
missed because  the  claimant  asks  for 
other  relief.  Taylor  v.  U.  S.  (1889) 
25  Ct.  CL  75.  The  determination  of 
what  are  the  facts  involves  the  exer- 
cise of  the  judicial  function,  and  to 
this  extent  Congress  made  the  court  a 
court  of  last  resort.  Vance  v.  U.  S. 
(1896)  30  Ct  CL  252.  Though  the 
proceeding  is  to  give  Congress  authen- 
ticated information  necessary  for  legis- 
lative action.  Presbyterian  Church  at 
Murfreesboro  v.  U.  S.  (1898)  33  Ct  CL 
339. 

A  case  comes  to  the  court  with  what- 
ever limitations  Congress  may  pre- 
scribe, and  the  court  accepts  the  resolu- 
tion as  the  law  of  the  case.  Its  mean- 
ing cannot  be  extended  and  made 
applicable  to  any  other  suit,  without  ex- 
press words  to  that  effect  Cross  v. 
U.  S.  (1869)  5  Ct  CL  88.  A  statute 
whicli  refers  a  claim  for  hearing  "ac- 
cording to  law  and  justice"  confers  no 


equity  jurisdiction  oii  the  court,  and 
it  cannot  reform  a  contract  Braden 
V  U.  S.  (1880)  16  Ct  CL  389.  Where 
Congress  refers  claims,  the  court  will 
proceed,  in  compliance  with  the  legis- 
lative will,  to  adjudicate  them,  as  it 
does  all  others,  and  is  not  at  liberty  to 
stigmatize  them  as  stale  claims,  though 
barred  by  limitations  and  trivial  in 
amount  Valdez  v.  U.  S.  (1880)  16  Ct 
CL  550.  Where  a  committee  transmits 
a  ponding  bill  for  the  relief  of  a  claim- 
ant, jurisdiction  is  necessarily  restrict- 
ed to  the  claim  described  in  the  bill, 
and  the  cause  of  action  set  up  in  the 
petition  must  be  substantially  the  same. 
Choteau  v.  U.  S.  (1885)  20  Ct  CL  250. 
Where  no  obligation  is  cast  upon  the 
government,  either  by  public  or  statute 
law,  no  committee  of  Congress  has  au- 
thority to  confer  on  the  court  jurisdic- 
tion of  claims  for  property,  real  or  per- 
sonal, taken  or  used  in  the  Civil  War. 
Heflebower  v.  U.  S.  (1886)  21  Ct  CL 
228.  When  a  claimant  is  authorized  to 
bring  an  action  to  recover  what  may  be 
due  to  him  in  justice  and  equity  for  the 
loss  inflicted  upon  him,  the  principal 
duty  of  the  court  is  to  assess  damages 
as  a  jury  would  assess  them.  Boudinot 
V.  U.  S.  (1883)  18  Ct  CL  716.  See  De 
Cells'  Adm'r  v.  U.  S.  (1877)  13  Ct  CL 
117;  Creecy  v.  U.  S.  (1885)  21  Ct 
CL  3;  Dodd  v.  U.  S.  (1880)  21  Ct  CL 
117;  Marshall  v.  U.  S.  (1886)  21  Ct 
CL  307;  Myers  v.  U.  S.  (1887)  22  Ct. 
CL  80;  Cumming  v.  U.  S.  (1887)  22 
Ct  CL  344;  Nance  v.  U.  S.  (1888)  23 
Ct  CI.  463;  Cofer  v.  U.  S.  (1805)  30 
Ct  CL  181;  Moore  v.  U.  S.  (1891)  26 
Ct  CL  254;  Presbyterian  Church  at 
Murfreesboro  v.  U.  S.  (1898)  33  Ct  CL 
339. 

Where  the  evidence  shows  that  it 
was  one  of  destruction  or  damage  to 
property,  and  not  of  supplies  or  stores 
taken  for  use,  the  court  must  dismiss  it 
for  want  of  jurisdiction,  without  re- 
porting the  facts  to  Congress.  Bease- 
h  y.  U.  S.  (1886)  21  Ct  CL  225.  The 
requirement  that  "vouchers,  papers, 
proofs,  and  documents"  be  transmitted 
with  the  claim  was  not  made  to  change 
the  rules  of  evidence,  but  to  relieve 
committees  from  the  duty  of  passing 
upon  the  competency  of  the  matter 
transmitted.  Brannen  v.  U.  S.  (1885) 
20  Ct  CL  219. 

7.  — -  Procedure.— A  proceeding  is 
an  examination  to  ascertain  facts,  and 
is  not  based  on  the  strict  legal  rights  of 
the  parties.  Cofer  v.  U.  S.  (1895)  30 
Ct  CL  131.  A  claim  transmitted  will 
not  be  defined  arbitrarily  by  the  phrase- 
ology ot  the  letter  transmitting  it 
The  court  will  look  into  the  accompany- 
ing papers.  Id.  The  trial  is  conducted 
as  other  trials  are  and  governed  by  the 
same  rules  -of  evidence.  The  Walter 
B.  Chester's  Owners  v.  XJ.  S.  (1884)  19 
Ct  CL  681.  A  report  of  a  committee 
accompanying  a  bill  in  Congress  may 
be  referred  to  by  the  court  as  show- 
ing the  intent  of  thaj;  house  and  pre- 
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sumably  of  both  honses,  in  passing  the 
act  Bat  ex  parte  affidavits  filed  with 
a  committee  of  Congress  and  transmit- 
ted with  the  claim  are  not  competent 
evidence.  Smith  v.  U.  S.  (1884)  19  Ct 
Gl.  600.  Statements  of  a  committee 
will  not  be  considered.  U.  S.  v.  Weil 
(1900)  35  Ct.  CI.  42.  Where  a  private 
act  refers  a  claim  ''on  the  proofs  here- 
tofore presented,  and  such  other  proofs 
as  may  be  adduced,"  letters  and  pa- 
pers before  Congress,  though  not  ad- 
missible under  the  ordinary  law  of  evi- 
dence, may  be  considered.  Joseph  C. 
Irwin  &  Co.  v.  U.  S.  (1888)  23  Ct  CL 
149.  And  the  rules  of  the  common  law 
must  be  recognized  and  enforced.  Allen 
V,  U.  S.  (1893)  28  Ct  CI.  141.  And  in- 
formation for  Congress  must  be  ob- 
tained in  conformity  with  rules  of  ju- 
dicial procedure  and  from  competent 
evidence.  State  of  West  Virginia  v. 
U.  S.   (1902)   37  Ct   CI.  201. 

8.  —  Parties.— Where  a  claim  is  re- 
ferred under  R.  S.  §  lOGO,  the  court 
does  not  acquire  jurisdiction  of  the  per- 
son of  the  claimant;  and  before  a 
claim  so  referred  can  be  dismissed  for 
non  pros,  the  claimant  must  appear  or 
be  cited  to  come  in  and  prosecute. 
Where  heirs  at  law  prefer  their  peti- 
tion to  Congress  for  the  payment  of  a 
debt  due  to  theit  ancestor,  and  one  of 
the  two  houses  refers  the  claim,  peti- 
tion, and  papers  to  the  court,  the  ad- 
ministrator of  the  ancestor  has  a  right 
to  appear  and  prosecute  the  action. 
Burdette  v.  U.  S.  (1879)  15  Ct  CI.  465. 

9. Defenses  and  waiver  thereof. 

— The  mere  recital  that  claimant  had  a 
prior  lien,  contained  in  Act  May  27, 
1902,  c.  887,  empowering  the  Court  of 
Claims  to  hear  and  determine  a  claim 
against  the  government  on  account  of 
a  sale  of  real  estate  to  satisfy  unpaid 
internal  revenue  taxes,  is  not  an  ad- 
mission of  that  fact,  where  it  is  mani- 
fest that  Congress  intended  that  the 
claim  was  to  be  judicially  investigated, 
and  determined  according  to  all  the 
facts  as  disclosed  by  the  evidence  ad- 
duced. Blacklock  v.  U.  S.  (1908)  28 
Sup.  Ct.  228,  230,  208  U.  S.  75,  52  L. 
Ed.  396,  affirming  judgment  (1906)  41 
Ct  CI.  89.  Where  a  statute  authorizes 
the  court  to  hear  claims  against  a  for- 
eign government  and  determine  them 
"according  to  the  principles  of  justice 
and  international  law,"  and  it  appears 
that  this  government  formerly,  with 
knowledge  of  the  facts,  asserted  them 
to  be  valid,  and  demanded  reparation 
for  them,  it  will  be  held  that,  as  be- 
tween the  claimants  and  this  govern- 
ment, the  point  was  settled  that  the 
claims  constituted  a  legitimate  reclama- 
tion upon  the  other  country.  Hubbell  ▼. 
U.  S.  (1879)  15  Ct  CI.  546.  Where 
Congress,  by  act  of  reference,  waives 
a  certain  technical  defense  and  in- 
structs the  court  to  consider  facts 
going  to  the  merits,  other  technical  de- 
fenses known  to  Congress  will  be  deem- 
ed waived   and  the  case  adjudged  on 


the  merits.  Where  the  government  has 
a  special  defense,  and  the  facts  con- 
stituting it  are  known  to  Congress,  it 
is  unreasonable  to  suppose  that  Con- 
gress would  refer  the  daim  to  the  court 
with  intent  that  the  special  defense 
should  be  set  up.  Dahlgren  y.  U.  S. 
(1880)   16  Ct  CI.  30. 

10. Findings.— The    findings    by 

the  court  should  show  everything  neces* 
eary  for  an  understanding  of  the  case 
in  Congress.  The  Friendship  (1914) 
49  Ct.  CI.  204.  .And  be  so  framed  as  to 
give  rise  to  no  misunderstanding  in 
Congress  as  to  the  legal  or  equitable 
conditions  of  a  case.  But  should  re- 
frain from  finding  facts  which  imply 
that  a  legal  right  was  impaired  when,  in 
the  opinion  of  the  court,  no  such  legal 
right  existed.  The  findings,  to  present 
questions  of  law,  may  show,  for  the 
convenience  of  Congress,  the  relations 
of  the  facts  to  the  law,  and  advert 
to  the  law  which  will  be  applicable 
to  the  facts.  Vance  v.  U.  S.  (1895) 
30  Ct  CI.  252.  Where  a  bill  referred 
is  for  payment  of  a  specific  amount  "in 
full  payment  and  discharge  of  the  « 
claim,"  the  findings  must  be  limited  to 
that  amount.  Sampson  v.  U.  S.  (1907) 
42  Ct  CI.  378.  Where  a  claim  is  nei- 
ther legal  nor  equitable,  the  court  will 
find  the  facts,  but  cannot  assess  the 
damages.  Widmayer  v.  U.  S.  (1907)  42 
Ct.  CL  519.  The  findings  are  to  inform 
the  legislative  authority  of  those  things 
which  are  necessary  for  the  exercise  of 
the  legislative  intelligence.  They  are 
not  intended  to  present  to  Congress 
legal  questions  for  judicial  determina- 
tion. But  the  court  will  advert  to  the 
law  applicable  to  the  facts,  to  the  end 
that  a  clear  and  unmistakable  under- 
standing of  the  facts  shall  be  secured. 
Vance  v.  U.  S.  (1895)  30  Ct  CI.  252; 
Wilkes  V.  U.  S.  (1908)  43  Ct  a.  152. 
And  the  court  cannot  make  a  finding 
which  will  tend  to  fasten  a  legal  liabil- 
ity when  none  exists.  A  finding  involv- 
ing a  conclusion  of  law  is  not  a  proper 
finding  hi  such  cases.  Congress  must 
determine  the  question  of  liability  on 
the  specific  facts.  Guttormsen  v.  U.  S. 
(1908)  43  Ct  CI.  299.  But  every  is- 
sue material  to  a  full  investigation  may 
be  found  for  the  information  of  Con- 
gress, so  that  the  "findings"  and  "con- 
clusions" shall  unmistakably  show  the 
character  of  the  case  and  of  the  re- 
lief which  should  be  given  by  legis- 
lation. Atlantic  Works  v.  U.  S.  (1911) 
46  Ct  CI.  57.  And  whether  a  stat- 
ute ought  to  be  considered  retroac- 
tive is  a  question  of  law,  which  the 
court  may  not  determine  where  juris- 
diction is  limited  to  the  ascertainment 
and  finding  of  facts  for  consideration  of 
Congress.  Davison  v.  U.  S.  (1908)  43 
Ct.  CI.  308.  Where  the  findings  are 
sufficient  to  govern  intelligent  action 
by  Congress,  where  property  appears 
to  have  been  destroyed  by  acts  of  war, 
the  court  will  not  make  new  or  addi- 
tional findings   on  motion  for   a  new 


(1504) 


Ch.7) 


THS  JUDICIAL  GODB 


§  1142 


trial.  Presbyterian  Churcb  of.  Glas- 
gow, Missouri,  V.  U.  S.  (1900)  44  Ct  CI. 
408.  And  see  Moore  y.  U.  S.  (1889)  25 
Gt.  GL  82,  holding  that  the  court  should 
settle  the  ultimate  facts,  so  that  Con- 
gress may  assume  them  as  a  basis  for 
their  legislative  judgment  and  discre- 
tion, as  the  details  merged  in  the  ulti- 
mate facts  are  wholly  immaterial  to 
Congress. 

No  finding  of  fact  can  be  predicated 
upon  statements  ex  parte  in  character 
and  not  made  contemporaneous  with, 
but  long  subsequent  to,  the  occurrences 
that  resulted  in  the  condemnation  of 
the  vessel.  The  Betsey  (1913)  49  Ct. 
CL  125. 

Where  the  court  refuses  to  enter 
judgment  as  requested,  it  will  find  the 
facts  and  report  them  to  Congress,  as 
in  other  congressional  cases.  Post  y. 
U.  S.  (1913)  49  Ct.  CI.  105. 

II.  _  Re-reference  or  new  trial.— 

A  joint  resolution  referring  back  to  the 
court  a  case  that  had  been  reported  ad- 
versely to  Congress  by  the  former 
court  on  account  of  a  technical  objec- 
tion, and  which  is  designed  to  relieve 
the  claimant  from  that  objection,  can- 
not apply  to  any  other  than  the  cause 
then  remanded,  and  cannot  have  any 
operation  and  effect  beyond  the  case 
to  which  it  was  made  specially  to  re- 
late.   Cross  V.  U.  S.  (1869)  5  Ct.  CI.  8& 

Renewed  references  will  not  invest 
the  court  with  jurisdiction  to  consider 
matters  of  fact,  where  the  report  ap- 
pears to  be  final  under  previous  refer- 
ence on  the  same  issues,  except  as  it 
shall  be  made  to  appear  on  the  second 
reference  that  competent  testimony  has 
been  overlooked,  or  the  findings  are 
shown  to  have  been  based  on  false  or 
fraudulent  testimony,  or  were  prbcured 
through  the  misconduct  of  either  par- 
ty. Chieves  y.  U.  S.  (1906)  42  Ct.  CI. 
21. 

On  a  re-reference  the  court  will  re- 
consider the  case,  and  purge  away  tes- 
timony improperly,  procured,  and  find 
the  facts  on  the  testimony  as  if  the 
improper  part  had  not  been  admitted. 
Hartiens  v.  U,  S.  (1906)  42  Ct.  CI.  42. 

A  claimant's  motion  for  a  new  trial 
must  be  made  before  the  case  is  report- 
ed to  Congress.  When  the  record  goes 
np,  the  court  loses  jurisdiction,  and  a 
committee  is  without  authority  to 
award  a  new  trial  or  to  restore  juris- 
diction. Congress  alone  can  consent  to 
a  second  trial  or  waive  the  defense  of 
res  judicata.  Rymarkiewicz  v.  U.  S. 
(1906)  42  Ct  CI.  1. 

A  second  trial  cannot  be  obtained  by 
a  reference  of  a  bill  by  one  of  the  hous- 
es of  Congress,  unless  the  previous  find- 
ings were  procured  by  malpractice  or 
false  testimony.  Guttormsen  v.  U.  S. 
(1908)  43  Ct  CI.  299. 

Where  there  is  no  contention  that  the 
findings  were  based  on  false  or  fraud- 
ulent testimony  the  case  cannot  be  re- 
considered, though  referred  back  by  one 
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of  the  houses  of  Congress.     Davison 
v.  U.  S.  (1908)  43  Ct.  CI.  308. 

12.  —  Review  or  correction  of  er- 
rors.—Where  competent  evidence  was 
overlooked,  or  the  findings  were  based 
on  fraudulent  testimony,  or  were  pro- 
cured through  the  misconduct  of  either 
party,  the  court  can  correct  the  judg- 
ment or  the  findings.  Rymarkiewicz  v, 
U.  S.  (1906)  42  Ct  01.  1.  But  when 
the  court  has  once  taken  jurisdiction, 
judicially  investigated  it,  and  reported 
the  result,  the  matter  cannot  be  re- 
viewed, if  the  findings  are  free  from 
fraud  or  false  testimony.  Chieves  v. 
U.  S.  (1906)  42  Ct  CI.  21. 

Though  the  court  has  once  found  the 
facts  in  a  case  under  Bowman  Act  1883, 
c.  116,  and  has  held  that  the  claim  was 
compromised,  yet,  if  it  be  again  refer- 
red under  the  Tucker  Act,  the  court  will 
re-examine  the  case  and  again  report 
the  facts.  White  v.  U.  S.  (1S98)  33  Ct 
CI.  368. 

Under  Act  June  30,  1886,  referring  a 
claim  for  the  use  by  the  government 
of  a  patented  improvement  to  the  court 
of  claims,  with  authority  to  award  judg- 
ment according  to  its  value  to  the  gov- 
ernment, that  court  gave  judgment  for 
the  amount  of  such  value  as  found  by 
it  Held,  that  the  supreme  court  could 
not  review  such  finding.  Talbert  v.  U. 
S.  (1894)  15  Sup.  Ct.  4,  155  U.  S.  45, 
39  L.  Ed.  64,  affirming  (1890)  25  Ct. 
CI.  141. 

13.  Report  of  court  and  return  of 
documents  and  evidence.— The  court 
should  execute  the  reference  by  a  re- 
port of  the  facts  found  and  its  con- 
clusions. Montgomery  v.  TJ.  S.  (1914) 
49  Ct  CI.  574.  Though  it  renders 
judgment  Hood  v.  U.  S.  (1914)  49 
Ct  CI.  669.  The  court  in  its  report 
will  discriminate  between  claims,  le- 
gal or  equitable,  and  applications  for 
grants,  gifts,  or  bounties  unsupported 
by  equities,  and  its  responsibility  ends 
with  reporting  the  facts  to  Congress. 
Alleman  v.  U.  S.  (1908)  43  Ct  CL  144. 
The  court  must  report  to  the  house  of 
Congress  from  which  the  resolution  of 
reference  comes  "the  facts  in  the 
case."  White  v.  U.  S.  (1898)  aS  Ct  CI. 
368.  Unless  jurisdiction  is  inhibited, 
the  court  will  report  the  facts  proved, 
disregarding  matters  that  do  not  af- 
fect substantial  rights.  Gofer  v.  U. 
S.  (1895)  30  Ct  Gl.  131.  See  Dobyns  v. 
U.  S.  (1884)  19  Ct  CI.  494;  Carroll  v. 
U.  S.  (1885)  20  Ct  CL  426;  Presbyte- 
rian Church  at  Murfreesboro  v.  U.  S. 
(1898)  33  Ct  GL  339. 

In  cases  dismissed  for  want  of  ju- 
risdiction, wherein  no  facts  are  deter- 
mined and  none  are  reported  to  Con- 
gress, the  documents  and  evidence 
transmitted  to  the  court  will  be  re- 
turned on  the  request  of  the  commit- 
tee which  transmitted  them,  but  not  on 
the  motion  of  either  party.  For  when 
the  court  has  found  the  facts  and  re- 
ported  them   to   Congress  it   has  ex- 

(1505) 


S  iiti 


THE  JUDICIAL  CODB 


(Tit.  12c 


ka«st«d  its  power.  Ford  v.  U.  S. 
aSS4>  19  Ct  CL  696. 

I4« EffMt    of   report^A  report 

of  tbe  court  is  neither  a  judgment  nor 
u  award,  nor  a  recommendation  for 
tW  payment  of  the  claim.  It  is  merely 
a  r«<ital  of  proven  facts.  Widmayer 
T.  l\  S.  0907)  42  Ct.  CI.  519.  It  cre- 
ates no  vested  right,  though  favorable 
n»  a  claim.  Where  a  claim  is  neither 
k^gal  nor  equitable,  the  amount,  if  any- 
thing is  to  be  paid,  rests  with  Congress 
alone  by  way  of  gift  or  gratuity.  Alle- 
man  v.  U.  S.  (1908)  43  Ct  CI.  144. 
And  see  Dunbar  v.  U.  S.  (1884)  19  Ct, 
OL  674,  holding  that  where  a  case 
transmitted  by  a  committee  of  Con- 
gress has  been  dismissed  for  want  of 
jurisdiction,  and  the  decision  reported 
to  the  committee,  the  court  has  lost 
control,  and  is  without  power  to  al- 
low an  amended  petition  to  be  filed. 

15.  Judgment  or  determinationw— The 

Intent  of  the  proviso  is  that  cases  of 
which  the  court  has  jurisdiction  shall 
be  finally  disposed  of  by  the  judiciary. 
The  statute  was  not  intended  to  be 
executed  or  not  executed  at  the  op- 
tion of  the  claimant  Duncan  v.  U.  S. 
(1913)  48  Ct  CI.  488.  But  is  manda- 
tory. Post  V.  U.  S.  (1913)  49  Ct  CL 
1U6;  Hood  V.  U.  S.  (1914)  49  Ct  CL 
U09.  The  court  may  enter  judgment 
where  the  authority  given  was  ''to  hear 
and  determine"  a  matter.  Ayres  v.  U. 
S.  (1908)  44  Ct  CI.  110.  And  has  ju- 
risdiction  to  render  a  final  judgment 
where  the  cause  of  action  is  the  tak- 
ing of  private  property  for  public  use. 
Barnes  v.  U.  S.  (1910)  46  Ct  CI.  7. 
r>ut  neither  house  acting  alone  can  au- 
thorize the  court  to  adjudicate  a  claim 
and  render  a  final  judgment  Ayres  v. 
U.  S.  (1908)  44  Ct  CI.  110.  And  see 
Laughlin  v.  U.  S.  (1909)  44  Ct  CL 
224,  holding  that  allowances  made  by 
the  court  are  merely  ancillary  and  ad- 
visory to  Congress.  And  see  Ayres  v. 
U.  S.  (1908)  44  Ct  CL  110,  holding 
that,  where  a  jurisdictional  act  re- 
quires the  court  to  determine  the  exist- 


ence of  a  title  "according  to  the  rules 
and  principles  of  law  and  equity*'  and 
to  determine  "what  amount  should  be 
paid,  if  anything,'*  to  the  claimant  "for 
the  appropriation  of  the  land,"  the  de- 
cision involves,  pot  merely  averments 
of  fact,  but  a  conclusion  of  law,  though 
the  court  is  required  to  report  the  facts 
to  Congress.  And  see  U.  S.  v.  Irwin 
(1888)  8  Sup.  Ct  1033,  127  U.  S.  125, 
32  Ij.  Ed.  99,  holding  that  the  quoted 
words  in  Act  July  8,  1880,  which  refer- 
red claims  to  the  court  "for  adjudica- 
tion according  to  law,  on  the  proofs,** 
etc.,  required  complete  and  final  judg- 
ment by  the  court 

16. Res   judicataw— The   doctrine 

of  res  judicata  is  applicable  to  cases 
referred  to  the  court  G.  A.  Le  More 
&  Co.  V.  U.  S.  (1809)  35  Ct  CL  9; 
Hartiens  v.  U.  S.  (1906)  42  Ct.  CL  42. 
A  judgment  by  a  court  of  competent  ju- 
risdiction, rendering  a  question  rea  ju- 
dicata between  the  same  parties,  can- 
not be  re-examined  in  a  case  referred. 
Le  More  &  Co.  v.  U.  S.  (1904)  39  Ct 
CL  484.  But  a  finding  of  disloyalty  in 
a  former  case  held  not  to  render  the 
case  res  judicata.  Hunt  v.  U.  S. 
(1910)  45  Ct  CL  566.  That  the  court 
found  a  claimant  loyal  in  a  captured 
property  case  held  not  to  preclude  it 
making  a  contrary  finding  in  a  congres- 
sional case.  Markham  v.  U.  S.  (1909) 
44  Ct  CL  519.  And  see  Fowler  v.  U. 
S.  (1890)  25  Ct  CL  122,  holding  that 
where  a  claim,  involving  the  loyalty  of 
the  husband  and  not  of  the  wife  was 
presented  to  the  quartermaster  gen- 
eral, it  cannot  be  regarded  as  identical 
with  a  claim  which  involves  the  loyalty 
of  the  wife  and  not  of  the  husband, 
though  the  property  taken  was  the 
same.  Such  a  claim  is  barred,  and  the 
Court  of  Claims  is  prohibited  from  en- 
tertaining jurisdiction  thereof  by  the 
Bowman  Act  And  see  Small  v.  U.  S. 
(1898)  33  Ct  CL  451;  Calhoon  v.  tJ. 
S.  (1889)  24  Ct  CL  414;  Stern  y.  U. 
S.  (1897)  32  Ct  CL  533. 

§  1143.  (Jud.  Code,  §  152.)  Costs  may  be  allowed  prevailing 
party. 
If  the  Government  of  the  United  States  shall  put  in  issue  the 
right  of  the  plaintiff  to  recover,  the  court  may,  in  its  discretion, 
allow  costs  to  the  prevailing  party  from  the  time  of  joining  such 
issue.  Such  costs,  however,  shall  include  only  what  is  actually 
incurred  for  witnesses,  and  for  summoning  the  same,  and  fees  paid 
to  the  clerk  of  the  court. 

Act  March  3,  1887,  c.  359,  t  15,  24  Stat  508.    Act  March  3,  1911,  c  231,  | 
152.  36  Stat  1138. 

Notes  of  Deoisions 

Allowance  of  costSw— No  judgment  or 
decree  can  be  rendered  directly  against 
the  United  States  for  costs  and  ex- 
penses. The  Antelope  (1827)  12 
Wheat  546,  550,  6  L.  Ed.  723.  Un- 
less by  Congressional  warrant  Treat 
V.  Farmers'  Loan  &  Trust  Co.  (1911) 
185  Fed.  760,  108  C.  O.  A.  98.    Where 


plaintiff  sues  the  United  States  for  a 
small  balance  due  for  rent  of  a  build- 
ing and  for  damages,  for  breach  of  con- 
tract to  rent  the  building  for  a  term 
of  years,  the  amount  of  the  dainois 
sued  for  aggregating  $9,500.62,  and 
recovers  $46  rental,  he  is  entitled  to 
his  costs.    Abbott  v.  U.  S.  (0.  0.  1895) 
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66  Fed.  447,  460,  affirmed  (1896)  72 
Fed.  686,  18  C.  C.  A.  679.  See  U.  S. 
V.  Harmon  (1893)  13  Sup.  Ct  327.  147 
U.  S.  268,  37  L.  Ed.  164,  holding  that 
costs  were  properly  awarded  to  claim- 
ant because  of  the  frivolous  and  vex- 
ations objections  to  the  greater  part 
of  his  claim.     And  see  Jacobus  v.  U. 


S.  (C.  C.  1898)  87  Fed.  99,  for  case 
in  which  petitioner  was  allowed  costs. 

Cited  without  definite  appiication, 
U.  S.  V.  Dean  Llnseed-OU  Co.  (1898) 
87  Fed.  453,  457,  31  C.  C.  A.  51,  writ 
of  certiorari  denied  (1898)  19  Sup.  Ct 
884,  172  U.  S.  647,  43  h.  Ed.  1181. 


§  1144.  (Jud.  Code,  §  153.)  Claims  growing  out  of  treaties  not 
cognizable  therein. 
The  jurisdiction  of  the  said  court  shall  not  extend  to  any  claim 
against  the  Government  not  pending  therein  on  December  first, 
eighteen  hundred  and  sixty-two,  growing  out  of  or  dependent  on 
any  treaty  stipulation  entered  into  with  foreign  nations  or  with 
the  Indian  tribes. 

B.  S.  i  1066.    Act  March  3,  1911,  c  231,  {  153,  36  Stat  1138. 

Notes  of  Deoisions 

Jurisdiction  of  court  in  generaid^The 
broadening  of  the  general  jurisdiction 
of  the  court  made  by  Act  March  3, 
1887,  c.  359,  incorporated  into  sec- 
tion 1136,  ante,  did  not  destroy  the 
exception  in  this  section,  by  which  such 
claims  as  grow  out  of,  or  are  dependent 
upon,  treaty  stipulations  are  excluded 
from  the  jurisdiction.  Eastern  Exten- 
sion, Australasia  &  China  Telegraph 
Co.  ▼.  U.  S.  (1913)  34  Sup.  Ct  57,  231 
U.  S.  326,  58  L.  Ed.  250.  An  act  al- 
lowing appeals  by  the  United  States 
from  final  judgments  adverse  to  the 
United  States  did  not  change  the  char- 
acter of  the  claims  of  which  the  court 
could  take  jurisdiction,  and  claims  un- 
der treaty  stipulations  are  not  within 
its  jurisdiction,  and  when  jurisdiction 
over  such  claims  is  conferred  by  special 
act  the  authority  of  that  court  and  the 
Supreme  Court  is  controlled  by  that 
act  In  re  U.  S.  (1873)  17  WalL 
439,  444,  21  L.  Ed.  696;  Great  West- 
em  Ins.  Co.  ▼.  U.  S.  (1884)  5  Sup.  Ct 
99,  103,  112  U.  S.  193,  28  L.  Ed.  687. 

Claims  growing  out  of  or  dependent 
on  treaty  stipulations.— To  make  a 
daim  one  arising  out  of  a  treaty,  the 
right  which  the  petition  makes  the 
foundation  of  the  claim  must  have  its 
origin  from  some  treaty  stipulation. 
U.  S.  V.  Weld  (1888)  8  Sup.  Ct.  1000, 
1003,  127  U.  S.  51,  32  L.  Ed.  62.  The 
statute  contemplates  a  direct  and  proxi- 
mate connection  between  the  claims 
and  the  treaty.  Dninese  v.  U.  S.  (1879) 
15  Ct  CL  64;  Eastern  Extension,  Aus- 
tralasia &  China  Telegraph  Co.  v. 
Same  (1911)  46  Ct.  CI.  646.  A  suit  on 
a  judgment  named  in  Act  June  6,  1882, 
re-establishing  the  court  of  commis- 
sioners of  Alabama  claims,  does  not 
grow  out  of  a  treaty.  U.  S.  v.  Weld 
(1888)  8  Sup.  Ct  1000,  1003,  127  U. 
8.  51,  32  L.  Ed.  62.  A  claim  for  an- 
nual subsidy  provided  for  in  Spanish 
concessions  for  the  construction  and 
operation  of  submarine  cables  in  the 
Philippine  Islands  does  not  arise  out 
of  treaty  stipulations.  Eastern  Exten- 
sion, A«  &  C.  Telegraph  Co.  v.  U.  S. 


(1913)  34  Sup.  Ct  67.  231  U.  S.  326, 
58  L.  Ed.  250.  The  court  has  juris- 
diction of  a  claim  for  consular  salary, 
as  it  is  not  a  claim  "growing  out  of  or 
dependent  upon  any  treaty  stipulation.** 
Dainese  v.  U.  S.  (1879)  15  Ct  CL  64. 
A  claim  for  moneys  awarded  by  the 
commission  under  the  convention  of 
July  4,  1868,  with  Mexico,  is  founded 
on  and  growing  out  of  a  treaty,  and 
authority  to  distribute  these  awards 
having  been  conferred,  by  act  of  June 
18,  1878,  on  the  Secretary  of  State. 
AlUng  V.  U.  S.  (1885)  5  Sup.  Ct  1080, 
114  U.  S.  582,  29  L.  Ed.  272.  A  claim 
based  on  the  transfer  of  sovereignty  of 
the  Philippine  Islands  from  Spain  to 
the  United  States,  on  the  theory  that 
thereby,  under  the  principles  of  inter- 
national law,  an  obligation  in  favor  of 
claimant  was  imposed  on  the  United 
States,  is  one  growing  out  of,  or  de- 
pendent on,  treaty  stipulations.  East- 
em  Extension,  Australasia  &  China 
Telegraph  Co.  v.  U.  S.  (1913)  34  Sup. 
Ct  57,  231  U.  S.  326,  58  L.  Ed.  250. 
The  court  is  without  jurisdiction  to  en- 
force an  obligation  assumed  by  the  gov- 
ernment for  the  Indians  by  treaty. 
Langford  v.  U.  S.  (1876)  12  Ct  CI.  338. 
When  it  appears  that  a  claimant's  right 
to  recover  depends  upon  the  terms  of  a 
treaty,  the  court  has  no  further  juris- 
diction. Kinkead  v.  U.  S.  (1883)  18 
Ct  CI.  504. 

Cases  transmitted  by  departments.— 

This  jurisdictional  restriction  does  not 
extend  to  cases  transmitted  by  depart- 
ments. Thingvalla  Line  v.  U.  S.  (lS8t)) 
24  Ct  CL  255;  Hayes  v.  U.  S.  (1909) 
44  Ct  CI.  493.  It  relates  to  cases  of 
final  adjudication  defined  by  sections 
1136,  1139,  ante,  and  not  to  a  case 
transmitted,  where  the  decisions  will 
be  only  advisory.  Chickasaw  Nation  v. 
U.  S.  (1887)  22  Ct  CI.  222.  And  see 
ante,  {  1139,  and  notes  thereunder. 

Private  oiaims  founded  on  taw  of 
Congress  or  regulation  of  an  executive 
department.~Private  claims  against  the 
government,  founded  on  any  law  of 
Congress  or  regulation  of  an  executive 
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department,  are  within  the  jurisdiction 
of  the  Court  of  Claims.  Meade  v.  U. 
S.  (1869)  9  Wall.  691,  709,  19  L.  Ed. 
687.  When  jurisdiction  over  claims  un- 
der treaty  stipulations  is  conferred  by 
special  act,  the  authority  of  the  Court 
of  Claims  to  hear  and  determine  them 
and  of  the  Supreme  Court  to  review  its 
action  is  limited  and  controlled  by  that 
act  In  re  U.  S.  (1873)  17  WaU.  439, 
443,  21  L.  Ed.  696.  The  Court  of 
Claims  cannot  order  the  payment  of 
losses  out  of  the  fund  received  by  the 


United  States  from  Great  Britain  as 
indemnity  for  the  destruction  of  ves- 
sels by  the  Confederate  steamer  Ala- 
bama. Great  Western  Ins.  Co.  v.  U. 
S.  (1884)  5  Sup.  Ct  99.  103.  112  U. 
S.  193,  28  L.  Ed.  687. 

Cited    without    definite    application, 

Pam-to-pee  v.  U.  S.  (1902)  23  Sup.  Ct 
142,  152,  187  U.  S.  371,  47  L.  Ed.  221 
(in  dissenting  opinion) ;  Juragua  Iron 
Co.  V.  U.  S.  (1909)  29  Sup.  Ct  385, 
390,  212  U.  S.  297,  53  L.  Ed.  520. 


§  1145.  (Jud.  Code,  §  154.)     Claims  pending  in  other  courts. 

No  person  shall  file  or  prosecute  in  the  Court  of  Claims,  or  in 
the  Supreme  Court  on  appeal  therefrom,  any  claim  for  or  in  re- 
spect to  which  he  or  any  assignee  of  his  has  pending  in  any  other 
court  any  suit  or  process  against  any  person  who,  at  the  time  when 
the  cause  of  action  alleged  in  such  suit  or  process  arose,  was,  in 
respect  thereto,  acting  or  professing  to  act,  mediately  or  immediately, 
under  the  authority  of  the  United  States. 

B.  S.  §  1067.    Act  March  3,  1911,  c.  231.  §  154.  36  Stat  113a 

Notes  of  Deoisions 

Claims  pending  in  otiier  courts.— A 
suit  pending  in  a  United  States  circuit 
court,  no  matter  in  what  part  of  the 
country,  cannot  be  treated  as  pending 
in  a  court  of  foreign  jurisdiction.     All 


courts  of  the  United  States  are  within 
the  territorial  jurisdiction  of  the  court 
of  claims.  Peterson  v.  U.  S.  (1890) 
26  Ct  CL  93. 


§  1146.  (Jud.  Code,  §  155.)    Aliens. 

Aliens  who  are  citizens  or  subjects  of  any  government  which  ac- 
cords to  citizens  of  the  United  States  the  right  to  prosecute  claims 
against  such  government  in  its  courts,  shall  have  the  privilege  of 
prosecuting  claims  against  the  United  States  in  the  Court  of 
Claims,  whereof  such  court,  by  reason  of  their  subject  matter  and 
character,  might  take  jurisdiction. 

R.  S.  §  1068.     Act  March  3,  1911,  c.  231,  {  155,  36  Stat  1139. 

Notes  of  Decisions 


Construction  and  operation  in  general. 
—A  claimant  naturalized  after  bringing 
his  action  and  before  Act  July  27,  1868, 
is  not  afitected  by  its  provisions,  and 
can  maintain  an  action  in  the  court. 
Mintz  &  Fass  v.  U.  S.  (1868)  4  Ct.  CI. 
471.  The  disability  imposed  on  aliens 
does  not  apply  to  one  who  declared  his 
intentions  before  bringing  suit,  and  was 
naturalized  before  plea  of  alienage  was 
filed.  Scharfer  v.  U.  S.  (1868)  4  Ct.  CL 
529;  Wagner  v.  U.  S.  (1869)  5  Ct.  CI. 
637.  The  right  to  sue  extends  to  aliens 
residing  in  the  colonies  of  foreign  gov- 
ernments and  to  corporate  as  well  as 
to  natural  persons.  Philippine  Sugar 
Estates  Development  Co.  v.  U.  S. 
(1904)  39  Ct  CI.  225.  A  citizen  of 
Porto  Rico  is  not  an  alien,  and  is  not 
prohibited  from  maintaining  an  action 
in  the  court  of  claims.  Basso  v.  U. 
S.  (1905)  40  Ct.  CI.  202. 

The  "Abandoned  or  captured  proper- 
ty act,**  was  designed  to  favor  our  own 
citizens  who  maintained  their  fealty; 
but  foreigners  may  participate  in  its 
benefits.  McElhose  v.  U.  S.  (1867)  3 
Ct    CI.   240.     An  alien  resident  who 
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proves  to  the  satisfaction  of  the  court 
his  complete  neutrality  during  the  re- 
bellion will  recover  for  cotton  captur- 
ed, if  he  shows  himself  to  be  within 
the  act.  Waltjen  v.  U.  S.  (1867)  3  Ct 
CI.  238.  Though  commercial  inter- 
course between  persons  in  the  loyal 
states  and  persons  within  the  insur- 
rectionary districts  during  the  rebellion 
must  be  held  unlawful,  still  the  Non- 
intercourse  Act  does  not  apply  to  non- 
resident aliens.  Commercial  inter- 
course between  a  neutral  and  a  bellig- 
erent is  not  only  lawful,  but  to  be  pro- 
tected by  courts,  so  long  as  it  is  im- 
partial and  not  intended  to  violate  any 
blockade  or  siege,  or  to  deal  in  goods 
contraband  of  war.  Hence  where  an 
alien,  resident  in  France,  purchased 
goods  through  an  agent  during  the  re- 
bellion within  the  insurrectionary  dis- 
tricts, and  it  does  not  appear  that  the 
appointment  of  the  agent  or  the  means 
to  purchase  the  goods  were  transmitted 
during  the  rebellion,  and  it  does  appear 
that  the  alien  formerly  resided  at  New 
Orleans,  and  on  his  departure  left  a 
large  amount  of  property  in  the  South, 
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the  parchase  will  be  held  valid  and  tbe 
alien  entitled  to  relief  under  the  act. 
La  Plante  v.  U.  S.  (1870)  6  Ct.  CI.  811. 
A  foreigner,  who  has 'the  protection  of 
his  consul,  and  who  purchases  cotton 
in  the  regular  line  of  his  business,  with- 
out any  suspicious  circumstances  at- 
tending the  transaction,  and  at  a  time 
when  the  surrender  of  Charleston  is 
not  imminent,  and  who  has  not  given 
aid  or  comfort  to  the  rebellion,  will  re- 
cover the  net  proceeds  in  the  treasury. 
Bruning  v.  U.  S.  (1887)  3  Ct.  CI.  242. 
An  alien  being  entitled  to  sue  the  Unit- 
ed States  in  the  court  of  claims,  a  fed- 
eral district  court  had  concurrent  ju- 
risdiction of  the  subject-matter  under 
Tucker  Act,  §  2.  New  York  &  O.  S.  8. 
Co.  V.  U.  S.  (D.  C.  1012)  202  Fed.  311. 

Aliens  entitled  to  sue.— Those  aliens 
who  are  citizens  or  subjects  of  a  gov- 
ernment which  accords  to  citizens  of 
the  United  States  the  right  to  prosecute 
claims  against  such  government  in  its 
own  courts  are  the  only  aliens  who 
have  the  privilege  of  prosecuting  claims 
(concurring  opinion).  U.  S.  v.  0*Keefe 
(1870)  11  Wall.  178,  182,  20  L.  Ed. 
131,  affirming  7  Ct,  CI.  192;  CoUie  v. 
U.  S.  (1876)  12  Ct.  CI.  648.  The 
Belgian  government  accords  to  citizens 
of  the  United  States  the  right  to  prose- 
cute claims  against  it  in  its  courts.  De 
Give  V.  U.  S.  (1871)  7  Ct,  CI.  617. 
France  accords  to  citizens  of  the  United 
States  the  right  to  maintain  actions 
against  it  Dauphin  v.  U.  S.  (1870)  6 
Ct  CI.  221.  By  the  "petition  of  right" 
Great  Britain  accords  to  citizens  of  the 
United  States  the  right  to  prosecute 
claims  against  it,  and  subjects,  if  other 
wise  entitled,  may  prosecute  claims 
against  the  United  States  in  the  (3ourt 
of  Claims.  U.  S.  v.  O'Keefe  (1870)  11 
Wall.  178,  182,  20  L.  Ed.  131;  CarUsle 
V.  U.  S.  (1872)  16  Wall.  147,  156,  21 
U  Ed.  426;  O'Keefe  v.  U.  S.  (1860) 
6  Ct  CI.  674.  A  British  subject  cannot 
recover  the  proceeds  of  cotton  which  he 
purchased  three  days  before  the  sur- 
render of  Charleston,  no  matter  how 
ignorant  he  may  have  been  of  the  dif- 
ference between  loyal  and  rebel  ci|izens, 
unless  it  is  made  to  appear  that  the 
cotton  would  not  have  been  proper 
booty  to  the  victors.  McElhose  v.  U. 
8.  (1867)  3  Ct  CI.  240.  A  Canadian 
corporation  having  an  admiralty  claim 
against  the  United  States  could  prose- 


cute the  same  in  the  Court  of  Claims. 
Reid  Wrecking  Co.  v.  U.  S.  (D.  C. 
1913)  202  Fed.  314.  An  American  cit- 
izen may  maintain  an  action  against 
Italy  in  its  courts,  and  a  subject  of 
Italy  may  maintain  an  action  under  the 
Abandoned  or  Captured  Property  Act 
against  the  United  States.  Fichera  v. 
U.  S.  (1873)  9  Ct  CI.  254.  Though 
the  law  of  Prussia  requires  foreigners 
bringing  suit  against  the  state  to  give 
security  for  costs,  yet  if  an  American 
citizen  may  bring  such  a  suit  in  the 
courts  of  that  country  at  any  time,  and 
have  execution  against  the  property  of 
the  government,  it  is  a  sufficient  com- 
pliance with  the  condition  imposed. 
Brown  v.  U.  S.  (1860)  5  Ct  CI.  571. 
Spain  accords  to  citizens  of  the  United 
States  the  right  to  maintain  actions 
against  it,  within  the  meaning  of  Act 
July  27, 1868  (15  Stat  243).  Molina  v. 
U.  S.  (1870)  6  Ct  CI.  269.  When,  by 
the  laws  of  Switzerland,  a  private 
citizen  may  maintain  an  action  against 
the  Confederation  in  its  federal  tribu- 
nal, if  the  object  of  litigation  is  of  the 
value  of  at  least  3,000  francs,  and  when 
by  treaty  citizens  of  the  United  States 
'^hall  be  at  li  erty  to  prosecute  and  de- 
fend their  rights  before  courts  of  jus- 
tice in  the  same  manner  as  native  citi- 
zens," the  government  of  Switzerland 
will  be  deemed  to  "accord  to  citizens  of 
the  United  States  the  right  to  prosecute 
claims  against  such  government  in  its 
courts."  Hence  a  citizen  of  Switzer- 
land may  maintain  an  action  for  the 
proceeds  of  captured  property  in  the 
Court  of  Claims.  Lobsiger  v.  U.  S. 
(1869)  6  Ct  CL  687. 

Pleadings^— A  plea,  confessed  by  de- 
murrer, of  the  alienage  of  claimant  in 
an  action  under  Abandoned  and  Captur- 
ed Property  Act,  is  sufficient  to  bar  the 
action.  Defendants  need  not  in  their 
plea  negative  the  exceptions  in  the 
statute,  but  it  is  for  claimant  to  set 
up  and  prove  that  he  comes  within  the 
statute.  Muller  v.  U.  S.  (1868)  4  Ct 
CI.  61.  And  see  Hill  v.  U.  S.  (1872)  8 
Ct  CI.  470,  holding  that  an  alien  suing 
in  the  court  of  claims  to  recover  pro- 
ceeds of  captured  property  must  aver 
that  he  has  not  voluntarily  aided  or 
abetted  the  rebellion. 

Cited  without  definite  application, 
De  Arnaud  v.  U.  S.  (1891)  26  Ct  CI. 
370. 


§  1147.  (Jud.  Code,  §  156.)     All  claims  to  be  filed  within  six  years; 
exceptions. 

Every  claim  against  the  United  States  cognizable  by  the  Court 
of  Claims,  shall  be  forever  barred  unless  the  petition  setting  forth 
a  statement  thereof  is  filed  in  the  court,  or  transmitted  to  it  by  the 
Secretary  of  the  Senate  or  the  Clerk  of  the  House  of  Representa- 
tives, as  provided  by  law,  within  six  years  after  the  claim  first  ac- 
crues: Provided,  That  the  claims  of  married  women,  first  accrued 
during  marriage,  of  persons  under  the  age  of  twenty-one  years,  first 
accrued  during  minority,  and  of  idiots,  lunatics,  insane  persons,  and 
persons  beyond  the  seas  at  the  time  the  claim  accrued,  entitled  to  the 
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claim,  shall  not  be  barred  if  the  petition  be  filed  in  the  court  or  trans- 
mitted, as  aforesaid,  within  three  years  after  the  disability  has  ceased ; 
but  no  other  disability  than  those  enumerated  shall  prevent  any  claim 
from  being  barred,  nor  shall  any  of  the  said  disabilities  operate  cum- 
ulatively. 

R.  S.  §  1069.    Act  March  3,  1911,  c  231,  §  156,  36  Stat  1139. 

Ift>tes  of  Deoisiomfl 


1.  Construction  and  operation  In  generaL 

2.    Repeal  of  statutes. 

3.    Retroaction  operation. 

4.    Limitations  against  government. 

5.  Applicability  of  statute  in  general. 

6.    Claims  transmitted  to  court. 

7.    Claims  founded  on  or  created  by 

statute. 

8.    Claims  founded  on  written  instru- 
ments. 

9.  Accrual  of  right  of  action  In  general. 

10.    Presentation    to    and    decision    by 

head  of  executive  departments. 

11.    Claims  on  contracts.  » 

12.    Claims  on  accounts. 

13.    CompensaUon  and  allowance  fixed 

by  statute. 

14.    Claims  of   disbursing   officers   for 

relief  for  loss  of  funds. 

15.    Claims  for  reimbursement. 

16.  — •—    Claims      founded      on      statutory 

grants  or  rights. 

17.    Claims  founded  on  fraud. 

18.    Claims   founded  on   trusts. 

19.    Claims  founded  on  patents. 

20.  Disabilities  in  general. 
21^   Loyalty. 

22.  Death  and  administration. 

23.    Disability  of  administrator. 

24.  Absence  or  "beyond  the  seas." 

25.  Pendency  of  proceedings  as  suspending 

the  running  of  limitations. 

26.  Commencement  of  action  in  general. 

27.    Substitution   of  parties. 

28.    Intervention  or  new  parties. 

29.  ~^    Amendment  of  pleadings. 

30.    Reinstatement  of  case. 

31.  Acknowledgment,     new    promise,     and 

part  payment. 

32.  Effect  of  statute. 

33.    Waiver  of  bar. 

34.    Revival  of  barred  claims. 

35.  Pleading  cause  of  action. 

36.  Pleading  statute  as  a  defense. 

I.  Construction  and  operation  in  gen- 
eral.—This  section  is  not  inconsistent 
with  a  section  of  the  Revised  Statutes 
which  fixes  the  limitation  for  a  par- 
ticular class  of  cases.  Ft.  Pitt  Gas  Co. 
V.  U.  S.  (1914)  49  Ct.  CI.  224.  It  is  not 
only  a  statute  of  limitation  but  likewise 
jurisdictional.  Federal  Mfg.  &  Printing 
Co.  V.  U.  S.  (1906)  41  Ct.  CI.  318, 
citing  U.  S.  V.  Wardwell  (1898)  19  Sup. 
Ct  86,  172  U.  S.  48,  43  L.  Ed.  360. 
It  requires  the  claim  to  be  put  in  suit 
by  the  voluntary  action  of  the  claimant 
or  presented  to  the  proper  department 
for  settlement  within  six  years,  and 
does  not  permit  a  claim  to  be  present- 
ed to  the  department  after  the  six 
years  has  expired  and  then  be  deter- 
mined by  the  court  when  transmitted  by 
the  secretary  of  the  department  to  that 
court  De  Arnaud  v.  U.  S.  (1894)  14 
Sup.  Ct  374,  379,  151  U.  S.  483,  38  L.. 
Ed.  244.  Petitions  must  be  presented 
to  the  court  within  six  years  from  the 
time  the  cause  of  action  accrues.  U. 
S.  y.  Martinez  (1902)  22  Sup.  Ct  422, 


425,  184  U.  S.  441.  46  L.  Ed.  632.  A 
statute  of  limitations  restricts  the  time 
for  enforcing  rights.  McDonald  v.  U. 
S.  (1886)  21  Ct  CI.  319.  And  see  Mc- 
Clure  V.  U.  S.  (1883)  19  Ct  Gl.  18, 
holding  that  the  word  "barred"  is  prop- 
erly applicable  to  claims  in  this  court, 
whether  filed  by  claimants  or  transmit- 
ted by  Congress,  but  does  not  extend  to 
claims  in  the  departments,  and  claims 
transmitted  by  the  head  of  a  depart- 
ment under  R.  S.  |  1063,  ante,  |  1139, 
are  not  "barred,"  but  claims  which  the 
departments  have  no  power  to  adjust 
will  be  "barred"  if  action  be  not  brought 
within  time  prescribed.  And  see  State 
V.  U.  S.  (1901)  36  Ct  CL  531,  making 
distinction  between  cases  which  are  bar- 
red by  limitations  and  not  barred  in  the 
departments.  And  see  Henry  v.  U.  S. 
(1903)  38  Ct.  CI.  635,  reviewing  law 
relating  to  limitations.  And  see  Wade 
V.  U.  S.  (1886)  21  Ct  CI.  141,  for  rules 
for  construing  the  Revised  Statutes. 
And  see  Smith  v.  U.  S.  (1864)  1  Ct  CI. 
Ill,  holding  that  a  claim  may  le  valid, 
though  disallowed  by  the  Secretary  of 
the  Navy  as  stale. 

The  provision  that  "a  claim  shall  be 
forever  barred  unless  the  petition  set- 
ting forth  a  statement  of  the  claim 
be  filed  in  the  court  within  six  years 
after  the  claim  first  accrues"  is  in  ef- 
fect a  plea  of  limitation,  which  the 
court  is  bound  to  take  cognizance  of. 
Kendall  v.  U.  S.  (1878)  14  Ct  CI.  122. 
The  purpose  of  a  statute  of  limitations 
requires  that  the  time  at  which  the 
statute  is  to  attach  shall  not  be  left  to 
the  control  of  the  creditor.  Battelle  & 
Evans  v.  U.  S.  (1871)  7  Ct  CL  297. 

Where  the  right  to  sue  is  given  by  an 
act  of  Congress,  limitations  will  begin 
to  ruo  only  from  the  date  of  the  act; 
but  where  suit  might  have  been  brought 
in  the  name  of  another  (the  assignor  of 
a  lease)  on  the  same  cause  of  action  the 
statute  of  limitations  runs  from  the 
time  "the  claim  first  accrues."  An  act 
enabling  the  assignee  of  a  lease  to 
maintain  a  suit  already  pending  in  his 
own  name,  notwithstanding  a  technical 
defect  in  the  assignment,  will  not  take 
a  subsequent  suit  out  of  the  statute. 
Cross  V.  U.  S.  (1868)  4  Ct  CI.  271. 

The  purpose  of  the  amended  Court 
of  Claims  Act,  12  Stat  765,  ante,  S 
1127  et  seq.,  was  to  confer  on  a  claim- 
ant a  right  of  action  against  the  govern- 
ment The  purpose  of  Act  June  25, 
1868,  ante,  §  1139,  was  to  confer  on  the 
executive  departments  a  judicial  means 
of  investigation  against  claimants.  The 
two  statutes  having  been  enacted  for 
entirely  different  purposes,  the  statute 
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of  limitations,  which  is  contained  in  and 
forms  a  condition  attached  to  the 
earlier,  should  not  be  used  to  defeat  the 
purpose  of  the  later,  act.  Lippitt  v. 
U.  S.   (1878)  14  Ct  CI.  148. 

When  a  case  of  which  this  court  has 
jurisdiction  is  dismissed  under  the  stat- 
ute of  limitations  and  the  claimant  does 
not  appeal  to  the  Supreme  Court,  there 
remains  no  tribunal  or  authority  vested 
with  power  to  act  upon  the  claim. 
Dunbar  v.  U.  S.  (1884)  19  Ct  CI.  489. 

Where  a  judgment  was  rendered 
against  a  claimant  in  a  former  suit  be- 
cause his  cause  of  action  was  barred  by 
the  statute  of  limitations,  a  congres- 
sional suit  on  the  same  cause  of  action 
is  doubly  barred.  Battelle  y.  U.  S. 
(1886)  21  Ct.  CI.  250. 

If  a  cause  of  action  could  not  have 
been  asserted  in  the  court,  limitations 
did  not  attach  thereto,  and  the  claim  is 
not  barred  thereby,  so  as  to  preclude 
jurisdiction  under  the  Bowman  Act 
Dunbar  v.  U.  S.  (1887)  22  Ct,  CI.  109. 

A  stale  claim  is  one  that  has  not  been 
presented  for  a  long  period  of  time, 
during  which  the  claimant  has  slept 
upon  his  rights.  But  there  is  public  in- 
debtedness which  lapse  of  time  will  not 
render  stale,  such  as  bonds,  coupons, 
etc.  Waddell  ▼.  U.  S.  (1890)  25  Ct.  CL 
323. 

Lapse  of  time,  whilst  it  furnishes 
strong  presumptive  evidence  against 
the 'justice  of  claims,  is  no  bar  to  pay- 
ment. The  delay  may  be  accounted  for. 
(1831)  2  Op.  Atty.  Gen.  463. 

2. Repeal  of  statutesw— The  un- 
qualified limitation  of  six  years  in  Act 
1887,  c.  359,  §  2,  did  not  repeal  the  pro- 
vision giving  to  persons  under  disability 
or  beyond  the  seas  an  additional  three 
years  after  removal  thereof.  U.  S.  v. 
Greatbouse  (1897)  17  Sup.  Ct  701, 166 
U.  S.  601,  41  L.  Ed.  1130. 

3.  — -  Retroactive    operation.  — The 

provision  that  "every  claim  against  the 
United  States  cognizable  by  the  court 
of  claims  shall  be  forever  barred,  un- 
less the  petition  is  filed  ♦  ♦  *  with- 
in six  years  after  the  claim  first  ac- 
crues," is  applicable  as  well  to  causes 
of  action  thereafter  created  as  to  those 
then  existing.  Rice  v.  U.  S.  (1887)  122 
U.  S.  611,  7  Sup.  Ct.  1377,  30  L.  Ed. 
793.  See  ParUn  v.  U.  S.  (1804)  1  Ct 
CL  174,  holding  that  the  statute  does 
not  apply  to  cases  then  pending  in  the 
court. 

4. Limitations  against  govern- 
ment.—No  statute  of  limitations  runs 
against  the  government  as  a  technical 
bar,  but  where  it  is  ereeking  to  main- 
tain a  set-oflf  it  is  bound  by  the  rules 
of  evidence  and  the  natural  presump- 
tions arising  from  the  facts  of  the  case. 
Patterson  v.  U.  S.  (1893)  28  Ct.  CI. 
321.  The  diiference  between  the  juris- 
dictional limitation  for  bringing  suits 
under  the  Abandoned  or  Captured  Prop- 
erty Act  and  an  ordinary  statute  of 
limitations     examined    and    explained. 
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Thomas*  AdmV  ▼.  U.  S.  (1879)  15  Ct 
CL  335. 

5.  Applicability  of  statute  In  general. 

—This  section  is  applicable  as  well  to  a 
cause  of  action  thereafter  created  as 
to  those  then  existing.  Rice  v.  U.  S. 
(1887)  7  Sup.  Ct  1377,  1381,  122  U. 
S.  611,  30  L.  Ed.  793.  A  claim  dis- 
missed under  this  section  is  a  claim 
barred.  Dunbar  v.  U.  S.  (1884)  19  Ct 
CL  489.  CJlaims  for  stores  and  sup- 
plies taken  in  the  seceded  states  during 
the  civil  war  are  not  barred  by  this 
section.  Lobsiger  v.  U.  S.  (1894)  29 
Ct  CL  430.  And  see  (1894)  20  Op. 
Atty.  Gen.  753,  holding  that  the  six-, 
year  limitation  of  time  for  presenting 
claims  under  Act  1887,  c  359,  §  1,  ap- 
plies only  to  suits  in  the  Court  of 
Claims. 

This  section  is  not  applicable  to  a 
particular  class  of  cases,  where  the 
statute  has  fixed  the  limitation  for  that 
particular  class  of  cases.  Ft  Pitt  Gas 
Co.  V.  U.  S.  (1914)  49  Ct  CL  224. 

6. Claims  transmitted  to  courts- 
Reference  by  the  Senate  to  the  court 
of  a  bill  before  that  body  for  the  relief 
of  a  claimant  does  not  invest  that  court 
with  full  jurisdiction  to  hear  and  de- 
termine the  claim,  relieved  from  the 
bar  of  limitations  prescribed  by  this 
section.  Ford  v.  U.  S.  (1886)  6  Sup. 
Ct  360-^63,  116  U.  S.  213,  29  L.  Ed. 
608.  But  the  statute  does  not  preclude 
jurisdiction  of  a  captured  property  case 
referred  by  the  Senate  under  R.  S.  S 
1059.  S.  S.  Webb  &  Co.  v.  U.  S. 
(1885)  20  Ct  CL  487.  And  does  not 
deter  action  of  the  Secretary  of  the 
Treasury.  State  v.  U.  S.  (1901)  36 
Ct  CL  507.  Where  a  judgment  was 
rendered  against  a  claimant  in  a  for- 
mer suit  because  his  cause  of  action 
was  barred  by  the  statute  of  limita- 
tions, a  congressional  suit  on  the  same 
cause  of  action  is  barred.  Battelle  v. 
U.  S.  (1886)  21  Ct  CL  250.  limita- 
tions, though  it  may  bar  an  action 
against  the  District  of  Columbia,  can- 
not preclude  one  of  the  houses  of 
Congress  from  referring  a  bill  under 
the  statute.  Mackey  v.  U.  S.  (1911) 
47  Ct  CL  121.  An  act  which  refers  a 
claim  and  relieves  it  from  the  opera- 
tion of  the  statute  of  limitations  nev- 
ertheless leaves  it  subject  to  all  pre- 
sumptions of  fact  Martin  v.  U.  S. 
(1893)  28  Ct  CI.  137.  The  statute 
does  not  extend  to  claims  in  the  execu- 
tive departments.  Where  a  claim  was 
presented  to  the  Secretary  of  War 
within  six  years  after  it  first  accrued, 
and,  having  been  held  by  him  without 
action  until  more  than  six  years  have 
elapsed,  is  then  transmitted  to  the 
Court  of  Claims  because  it  involves 
controverted  questions  of  law  and  the 
decision  thereof  will  affect  a  class  of 
cases,  the  statute  does  not  bar  the  con- 
sideration of  the  case  on  its  merits, 
liippitt  V.  U.  S.  (1878)  14  Ct  CL  148. 
When  a  claim  is  presented  to  a  de- 
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partment  within  six  years  after  the 
causre  of  action  accrued,  and  that  de- 
partment has  jurisdiction  to  settle  the 
same,  it  may  be  transmitted  to  the 
court  at  any  time  after  the  six-year 
limitation  has  expired.  Green  y.  U.  S. 
(1883)  18  Ct.  CL  93.  Even  after  the 
lapse  of  twenty-six  years.  State  of 
New  York  v.  U.  S.  (1891)  26  Ct.  01. 
467.  But  where  a  claim  is  referred  it 
must  appear  that  it  was  presented  to 
the  proper  Department  within  six 
years,  or  it  will  be  barred.  Alexandria, 
L.  &  H.  R.  R.  V.  TJ.  S-  (1891)  26  Ct. 
CI.  327.  And  a  claim  transmitted  by 
the  head  of  a  department  without  au- 
thority is  subject  to  the  bar  of  the 
statute,  of  which  the  court  is  bound  to 
take  notice.  Baltimore  &  O.  R.  Co.  ▼. 
U.  S.  (1899)  34  Ct.  CI.  484. 

7.  — — •  Claims  founded  on  or  created 
by  statute.— The  statute  extends  to 
claims  founded  on  special  acts.  An  act 
conferring  jurisdiction  of  a  captured 
property  claim,  though  silent  as  to  the 
time  in  which  suit  may  be  brought,  is 
operative  jurisdictionally  only  six  years, 
at  the  end  of  which  period  the  claim 
will  be  barred.  Rice  v.  U.  S.  (1886) 
21  Ct.  CL  413.  Act  Feb.  5,  1877,  au- 
thorizing  the  court  of  claims  to  take 
jurisdiction,  under  Act  March  12,  1863, 
providing  "for  the  collection  of  aban- 
doned property,"  etc.,  of  a  claim  "for 
property  alleged  to  have  been  taken 
from  claimant,"  contains  no  provision 
as  to  when  suit  shall  be  brought  there- 
under, and  a  suit  falls  within  this  sec- 
tion, and  is  barred  by  six  years.  Rice 
V.  U.  S.  (1887)  122  U.  8.  611,  7  Sup. 
Ct.  1377.  30  L.  Ed.  793. 

8.  —  Claims  founded  on  written  in- 
strumentSd— A  suit  may  be  maintained 
against  the  government  on  a  treasury 
draft  issued  in  payment  of  an  account 
audited  and  certified,  though  the  origi- 
nal cause  of  action  is  barred.  BuflTalo 
Bayou,  B.  &  C.  R.  Co.  v.  U.  S.  (1880) 
16  Ct.  CI.  238. 

9.  Accrual  of  right  of  action  In  gen- 
eral w— A  claim  first  accrues  when  a  suit 
may  first  be  brought  on  it.  Rice  v.  U. 
S.  (1887)  7  Sup.  Ct.  1377,  122  U.  S. 
617,  30  L.  Ed.  793,  affirming  judgment 
of  court  of  claims  by  equally  divided 
court.  A  cause  of  action  first  accrues 
when  claimant  is  entitled  to  his  money 
without  reference  to  demand  of  pay- 
ment except  in  some  special  cases. 
Ravesies  v.  U.  S.  (1886)  21  Ct.  CI.  243, 
citing  Battelle  &  Evans  v.  U.  S.  (1871) 
7  Ct.  CI.  297;  Taylor  v.  U.  S.  (1878) 
14  Ct.  CI.  340  (affirmed  an  appeal 
[1881]  lOi  U.  S.  216,  26  L.  Ed.  721); 
Bulkley  v.  U.  S.  (1872)  8  Ct.  CI.  519. 
A  creditor  cannot  by  his  own  act  post- 
pone the  time  when  the  statute  of  limi- 
tations will  begin  to  run.  Patterson  v. 
U.  S.  (1886)  21  Ct.  CL  322.  Congress 
alone,  by  the  enactment  of  a  law,  can 
take  a  claim  out  of  the  operation  of  the 
statute  of  limitations.  Balmer  v.  U. 
S.    (1890)   26   Ct.   CL   82.     A  ertatate 
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which  recites  the  matters  in  contro- 
versy, and  which  authorizes  officers  "to 
compromise,  adjust,  and  settle  all  such 
claims,"  prevents  the  running  of  the 
statute.  Louisville  &  N.  R.  jOo.  v.  U. 
S.  (1911)  47  Ct  CL  129. 

A  suit  barred  by  limitations.  CHark 
V.  U.  S.  (1878)  99  U.  S.  493,  25  U 
Ed.  481. 

10. Presentation  to  and  decision 

by   liead    of   executive   departments.— 

The  limitation  of  a  claim  against  the 
United  States  for  the  surplus  of  pro- 
ceeds of  a  tax  sale  of  land  runs  only 
from  the  presentation  of  the  claim  to 
the  Secretary  of  the  Treasury.  U.  S. 
V.  Taylor  (1881)  104  U.  S.  216,  221, 
26  L.  Ed.  721;   U.  S.  v.  Cooper  (1887) 

7  Sup.  Ct.  459,  460,  120  U.  S.  124,  30 
L.  Ed.  606;  Taylor's  Adm*r  v.  U.  S. 
(1878)  14  Ct.  CL  339;  Harrison  v.  U. 
S.  (1885)  20  Ct.  CL  175.  Until  final 
decision  of  Secretary  of  the  Interior, 
the  statute  does  not  begin  to  run 
against  a  claim  for  money  paid  for  pub- 
lic land.  Slocum  v.  U.  S.  (1900)  85 
Ct.  CL  485. 

A  claim  against  the  United  States  ac- 
cruing in  October,  1863,  but  never  pre- 
sented to  any  executive  department  of 
the  government  until  July,  1874,  and 
not  forwarded  to  the  court  by  the  Sec- 
retary of  the  Treasury  until  August, 
1886,  was  barred.    Finn  v.  U.  S.  (1887) 

8  Sup.  Ct.  82,  84,  123  U.  S.  227,  31 
L.  Ed.  128. 

Where  action  of  Secretary  of  the 
Treasury  was  taken  on  December  31, 
1881,  for  the  year  then  ending,  and  the 
suit  was  brought  on  October  31,  1887, 
the  demand  for  earnings  between  July 
1  and  October  31,  1881,  is  not  barred 
by  limitations.  Central  Pac.  BL  Co.  v. 
U.  S.  (1889)  24  Ct.  CL  145. 

II. Claims    on    contracts.— The 

statute  must  be  held  to  run  from  the 
time  when  delivery  of  goods  was  made, 
and  the  price  became  payable,  and  not 
from  the  time  a  department  disallowed 
the  claim.  Battelle  &  Evans  v.  U.  S. 
(1871)  7  Ct.  CL  297.  Where  the  de- 
fendants put  an  end  to  a  contract  dur- 
ing the  contractor's  performance,  a 
right  of  action  immediately  accrues, 
and  consequently  the  statute  of  limita- 
tions then  begins  to  run.  Shimmins  ▼. 
U.  S.  (1874)  10  Ct.  CL  465.  Where  a 
contractor  is  delayed  in  completing  his 
contract  by  the  action  of  the  Govern- 
ment, he  need  not  begin  suit  till  the 
work  is  finished;  and  items  arising 
more  than  six  years  before  suit  will 
not  be  barred  by  the  statute  of  limita- 
tions. Myerle  v.  U.  S.  (1897)  33  Ct. 
CL  1.  A  claim  "accrues"  upon  the, 
completion  of  the  contract  Presenta- 
tion to  a  department  and  its  rejection 
of  the  claim  do  not  suspend  the  run- 
ning of  the  statute.  Curtis  y.  U.  S. 
(1898)  34  Ct.  CL  1.  Where  several 
contracts  were  entered  into,  the  stat- 
ute of  limitations  began  to  run  when 
work  on  any  one  was  completed,  al- 
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though  the  preliminary  contract  con- 
templated a  single  contract  for  the  en- 
tire work.  Sanger  &  Moody  y.  TJ.  S. 
(1904)  40  Ct  CI.  47.  The  statute  does 
not  begin  to  run  at  the  time  when  the 
goods  were  approved,  if  the  contract 
provides  that  payment  shall  not  be 
made  until  "within  ten  days  after  the 
warrant. shall  have  been  passed  by  the 
Secretary  of  the  Treasury**;  and  the 
Secretary  is  entitled  to  reasonable 
time.  But  a  right  of  action  accrues, 
and  the  statute  begins  to  run,  when  a 
period  of  credit,  if  any,  expires.  Smith 
Courtney  Co.  v.  U.  S.  (1911)  46  Ct. 
CL  262. 

If  an  implied  contract  existed  be- 
tween the  Supervising  Architect  of  the 
Treasury  and  the  government  for  his 
services  as  architect  of  the  new  State, 
War,  and  Navy  Department  Building, 
his  right  of  action  accrued  not  later 
than  when  he  severed  his  connection 
with  the  work,  and  the  statute  of  lim- 
itations then  began  to  run.  MuUett  v. 
U.  S.  (1890)  25  Ct.  CI.  409. 

A  naval  contractor,  who  has  furnish- 
ed extra  work  and  incurred  expenses 
caused  by  the  action  of  the  depart- 
ment, is  not  obliged  to  sue  upon  each 
item  thereof  separately;  and  the  stat- 
ute of  limitations  does  not  begin  to  run 
until  the  completion  of  the  contract 
work.  Myerle  v.  U.  S.  (1896)  31  Ct, 
CI.  105. 

12.  Claims  on  accounts.— A  mu- 
tual open  account  is  not  terminated  un- 
til a  final  balance  is  arrived  at,  which 
balance  constitutes  an  independent 
debt,  and  from  the  date  thereof  the 
statute  begins  to  run.  Louisville  &  N. 
R.  Co.  V.  U.  S.  (1911)  47  Ct  CI.  129. 
Pensions  unpaid  for  a  series  of  years 
do  not  constitute  such  running  accounts 
as  to  take  them  out  of  the  application 
of  the  statute  of  limitations.  Leonard 
V.  U.  S.  (1883)  18  Ct.  CI.  382.  A 
statement  of  indebtedness  of  a  railroad 
by  the  Commissioner  of  Railroads  and 
the  accounting  officers  of  the  treasury 
is  neither  an  account  stated  nor  an 
award.  The  officers  are  not  arbitra- 
tors, nor  have  they  power  to  make  ad- 
missions against  the  government.  Cen- 
tral Pac.  R.  Co.  V.  U.  S.  (1889)  24  Ct. 
CI.  145. 

13.  Compensation  and  allowance 

fixed  by  statute.— The  legal  fees  of  a 
collector  of  customs  are  due  and  recov- 
erable at  law  so  soon  as  his  quarterly 
accounts  are  rendered,  and  collections 
paid  over  to  the  treasury,  and  limita- 
tions run  from  that  time.  Carter  v.  U. 
S.  (1870)  6  Ct  CI.  31.  Limitations  be- 
gin to  run  from  the  end  of  each  fiscal 
year  for  compensation  due  to  him  (on 
the  settlement  of  his  accounts)  during 
the  year.  Ellsworth  v.  U.  S.  (1878) 
14  Ct  CI.  382.  But  do  not  run  in  re- 
gard to  his  percentage  of  fees  and  col- 
lections while  the  money  remains  in  his 
official  custody.  The  statute  begins  to 
run  when  he  pays  the  money  over  to 


the  treasury.  Lawson  v.  tJ.  S.  (1878) 
14  Ct  CI.  332.  The  compensation  to 
which  a  surveyor  of  a  nonenume rated 
port,  acting  as  collector  and  designated 
depositary,  is  entitled,  is  an  annual 
compensation,  and  as  it  is  derived  from 
his  official  acts  within  each  fiscal  year, 
it  becomes  due  at  the  end  of  each  year, 
and,'  if  not  paid,  a  right  of  action  then 
accrues.  The  same  principle  applies  to 
that  portion  of  his  compensation  which 
consists  of  commissions  upon  deposits. 
Bachelor  v.  U.  S.  (1872)  8  Ct  CI.  235. 
Where  a  quartermaster's  voucher 
states  a  certain  day  as  the  time  when 
compensation  became  due  for  the  serv- 
ice rendered,  and  there  is  no  other  evi- 
dence to  show  that  the  performance  of 
the  service  was  completed  at  a  later 
day,  limitations  will  be  held  to  run 
from  day  named.  In  re  Bulkley  (1872) 
8  Ct  CI.  517.  A  claim  for  pay  and  al- 
lowances due  when  a  soldier  is  mus- 
tered out  of  the  service  accrues  then, 
and  then  the  statute  begins  to  run,  and 
refusal  of  the  officers  of  the  treasury 
to  examine  his  accounts  until  certain 
charges  of  desertion  are  removed  does 
not  suspend  his  right  of  action,  or  re- 
lieve his  claim  from  the  operation  of 
the  statute.  Bowman  v.  U.  S.  (1874) 
10  Ct  CI,  408.  Where  claimant  acqui- 
esced for  twenty-three  years  in  an  ex- 
ecutive construction  of  statutes  relat- 
ing to  his  pay  as  a  soldier,  it  is  too 
late  for  the  accounting  officers  to  settle 
it,  or  for  the  Secretary  of  the  Treas- 
ury to  transmit  it  Wilson  v.  U.  S. 
(1800)  25  Ct  CI.  339.  Though  an  of- 
ficer, suspended  from  rank  and  duty 
for  twelve  years  with  a  forfeiture  of 
half  his  pay,  waited  six  years  before 
bringing  an  action,  it  cannot  be  held 
that  he  acquiesced  in  the  sentence,  or 
that  he  is  concluded  from  contesting  its 
legality  by  accepting  the  half  pay  with- 
out rendering  service.  Swaim  v.  U.  S. 
(1893)  28  Ct.  CI.  173.  A  claim  for  a 
commissioner's  fees  is  barred  as  to 
any  item  in  the  account  rendered  more 
than  six  years  before  the  filing  of  the 
petition.  Patterson  v.  U.  S.  (1886)  21 
Ct  CI.  322.  The  law  provides  that  the 
officers  and  men  of  the  navy  "shall  be 
entitled  to  receive  annual  pay  at  the 
rate  herein  stated,"  but  they  have  nev- 
er been  paid  annually,  and  in  the  case 
of  death,  resignation,  or  dismissal  pay 
runs  to  the  day  when  the  officer  leaves 
the  service.  Therefore  the  statute  of 
limitations  excludes  pay  anterior  to  a 
period  of  six  years  prior  to  the  bring- 
ing of  the  action.  Book  v.  U.  S. 
(1896)  31  Ct  CI.  272. 

Where  fees  have  been  allowed  and 
paid  to  a  clerk,  and  the  legality  of  the 
allowance  subsequently  becomes  a  ques- 
tion, and  the  fees  paid  are  deducted, 
in  the  settlement  of  subsequent  ac- 
counts, the  statute  does  not  run 
against  the  original  cause  of  action. 
Chinn  v.  U.  S.   (1902)  37  Ct  CI.  521. 

14. Claims  of  disbursing  officers 

for  relief  for  loss  of  funds.— The  limi- 
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tation  is  applicable  to  a  suit  under  R. 
S.  §§  1059  (3),  1062,  ante,  §§  1136  (3). 
1138,  by  a  paymaster  in  the  army  from 
whom  funds  had  been  stolen,  the 
amount  of  which  he  had  paid  to  his 
chief  paymaster  under  order  of  the 
Paymaster  General.  U.  S.  v.  Smith 
(1881)  105  U.  S.  620,  26  L.  Ed.  1191. 
The  claim  of  an  assistant  paymaster 
for  relief  from  responsibility  for  the 
loss  of  a  package  of  government  funds 
by  robbery  without  his  fault,  under  R. 
S.  §§  1059  (3),  1062,  ante,  §|  1136  (3), 
1138,  asserted  by  suit  after  the  United 
States  had  sued  in  a  court  of  general 
jurisdiction  on  his  bond  for  the  amount 
of  the  loss,  is  not  subject  to  limita- 
tions provided  by  this  section.  U.  S. 
V.  Clark  (1877)  96  U.  S.  37,  24  L.  Ed. 
096.  But  limitations  do  not  begin  to 
run  until  he  "is  held  responsible"  for 
the  loss  as  indicated  by  the  Disburs- 
ing Officers  Act,  and  as  he  cannot  bring 
a  suit  for  relief  until  he  be  so  "held 
responsible,"  his  claim  for  relief  does 
not  accrue  when  the  loss  occurs. 
Clark  V.  U.  S.  (1875)  11  Ct  CI.  698. 
And  limitations  run  from  the  time  an 
account  is  stated,  holding  the  officer  re- 
sponsible for  the  amount  lost,  and,  if 
there  be  several  successive  accounts,  it 
runs  from  the  last  one.  Hobbs  v.  U. 
S.  (1881)  17  Ct.  CI.  189.  So  long  as 
the  government  holds  a  disbursing  offi- 
cer responsible  for  losses  by  capture  of 
otherwise,  and  refuses  or  neglects  to 
bring  suit  against  him  in  a  court  where 
his  defense  can  be  heard,  so  long  will 
the  right  survive  to  petition  this  court 
for  relief  under  the  Disbursing  Officers 
Act.  Hobbs  V.  U.  S.  (1881)  17  Ct.  CI. 
189.  When  a  disbursing  officer  seeks 
relief  from  responsibility  on  account  of 
the  loss  of  public  money  in  his  cus- 
tody, by  capture  or  otherwise,  while  in 
the  line  of  his  duty,  limitations  do  not 
begin  to  run  until  there  has  been  an 
authoritative  demand  of  payment  from 
him,  or  a  refusal  by  the  accounting  of- 
ficers to  allow  a  credit  in  his  account. 
Scott  v.  U.  S.  (1882)  18  Ct  CI.  1.  Or 
until  an  account  so  charging  him  has 
been  stated  by  the  accounting  officers. 
Wood  V.  U.  S.  (1889)  25  Ct.  CI.  98. 
Lapse  of  time  does  not  preclude  the 
government  from  charging  a  military 
officer  with  an  overpayment  made  to 
him  contrary  to  law.  Crowell  v.  TJ.  S. 
(1887)  22  Ct.  CI.  69.  And  see  Smith 
v.  U.  S.  (1878)  14  Ct.  CI.  114.  on  point 
that  whether  limitations  bar  a  suit 
brought  for  relief  under  the  Disburs- 
ing Officers  Act  is  rendered  doubtful  by 
the  decision  of  the  Supreme  Court  in 
Clark's  Case  (1877)  96  U.  S.  37,  24 
L.  Ed.  690.  And  see  Hobbs  v.  U.  S. 
(1881)  17  Ct.  CI.  189,  holding  that  the 
Disbursing  Officers  Act  is  not  limited 
to  officers  of  the  Army  and  Navy.  It 
extends  to  disbursing  officers  of  the 
executive  departments,  and  to  losses 
caused  by  the  failure  of  a  designated 
depository. 
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15. Claims  for  reimbursement.^ 

The  statute  of  limitations  runs  against 
the  claims  from  the  time  each  commis- 
sion was  withheld,  and  only  those 
claims  can  be  successfully  prosecuted 
which  have  arisen  within  six  years. 
Swift  &  Courtney  &  Beecher  Co.  v.  U. 
S.  (1884)  4/  S.  Ct  244,  111  U.  S.  22. 
28  L.  Ed.  341. 

A  receiver  of  the  land  office  can  only 
recover  so  much  of  a  claim  for  office 
rent  as  was  paid  by  him  within  six 
years  immediately  before  bringing  suit 
therefor.  Hughes  v.  U.  S.  (C.  C. 
1898)  86  Fed.  1022. 

16.  —  Claims  founded  on  statutory 
grants  or  rights.— An  action  by  a  state 
for  moneys  received  by  the  United 
States  from  sales  of  swamp  lands 
granted  to  the  state  by  Act  Sept  28, 
1850,  is  not  barred  by  limitations  until 
six  years  after  the  amount  is  ascer- 
tained from  proofs  of  the  sales,  before 
the  commissioner  of  the  general  land 
office.  U.  S.  V.  Louisiana  (1887)  8 
Sup.  Ct  17.  19,  123  U.  S.  32,  31  L.  Ed. 
69.  This  section  applies  to  a  suit  by 
the  state  of  Louisiana,  to  recover  from 
the  United  States  moneys  due  under 
Act  Feb.  20,  1811,  granting  the  state  5 
per  cent  of  the  net  proceeds  of  lands 
sold,  and  moneys  due  under  Act  Sept 
28,  1850,  and  Act  March  2,  1855,  grant- 
ing to  the  states  all  swamp  lands 
therein,  and  the  price  of  some  already 
sold.  U.  S.  V.  Louisiana  (1888)  8  S. 
Ct  1047,  1049,  127  U.  S.  182,  32  L. 
Ed.  66. 

A  claim  accrues  when  the  act  making 
the  grant  passes.  Cross  v.  U.  S. 
(1868)  4  Ct  CI.  271;  Mumford  v.  U. 
S.  (1896)  31  Ct.  CI.  210.  And  where 
an  action  is  founded  on  a  statutory, 
right,  limitations  begin  to  run  from  the 
time  when  the  appropriation  for  the 
payment  of  the  claim  first  became 
available.  Bernard  v.  U.  S.  (1891)  26 
Ct  CI.  312. 

An  action  under  the  statute  for  the 
collection  of  abandoned  property  in  in- 
surrectionary districts  would  not  be 
barred  by  the  limitation  of  six  years. 
An  action  can  be  brought  only  within  a 
period  of  two  years,  commencing  with 
the  suppression  of  the  rebellion.  Tib- 
betts  V.  U.  S.  (1864)  1  Ct  CL  169. 
And  the  president's  proclamation  of 
August  20,  1866,  14  Stat  817,  was  an 
authoritative  declaration  that  the  re- 
bellion was  then  suppressed,  and  it  is 
to  be  so  regarded  on  and  after  that 
day.  The  recognition  and  adoption  of 
the  time  so  designated  in  a  statute 
gives  to  it  the  force  and  sanction  of 
positive  law,  and  makes  it  binding  and 
conclusive  on  the  courts.  Claims  for 
the  proceeds  of  abandoned  or  captured 
property  preferred  to  the  court  of 
claims  within  two  years  after  August 
20,  1866,  are  not  barred  by  limitations. 
Grossmeyer  v.  U.  S.  (1868)  4  Ct  CI.  1. 

The  right  of  one  of  the  Pacific  rail- 
roads to  bring  suit  for  money  improp- 
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erly  withheld  by  the  Secretary  of  the 
Treasury  as  net  earnings,  under  the 
Thurman  Act  (20  Stat  66),  accrues  at 
the  time  the  money .  is  so  applied. 
Central  Pac.  R.  Co.  ▼.  U.  S.  (1889)  24 
Ct.  CI.  145. 

The  statute  of  limitations  does  not 
run  against  an  informer's  share  until 
the  award  of  the  Secretary  of  the 
Treasury  is  made.  Horton  t.  TJ.  S. 
(1896)  31  Ct.  CL  148. 

The  proviso  of  appropriation  act  of 
March  3,  1873  (17  Stat.  500),  bars 
claims  for  horses  lost  in  the  Indian  war 
of  1855-56  and  not  presented  until  the 
year  1890.  (1891)  20  Op.  Atty.  Gen. 
152. 

17.  — -  Claims  founded  on  frauds— 

Where  a  suit  is  founded  on  fraud,  lim- 
itations do  not  begin  to  run  until  dis- 
covery of  the  fraud;  but  where  an  ac- 
.  tion  is  founded  on  a  contract,  ignorance 
on  the  part  of  the  plaintiff  as  to  the 
existence  of  his  right  of  action  does 
not  suspend  the  running  of  the  stat- 
ute. Green  ▼.  U.  S.  (1881)  17  Ct  CL 
174. 

18.  ~—  Claims  founded  on  trusts^* 
A  claim  to  recover  from  the  United 
States  money  covered  into  the  treas- 
ury under  R.  S.  §f  306-308,  ante,  §{ 
480-482,  on  account  of  checks  issued 
and  not  presented  for  payment  within 
three  years,  whioh  sum  was  credited  to 
the  payee  of  the  checks,  to  be  paid  him 
at  any  time  the  checks  should  be  pre- 
sented, does  not  accrue,  until  demand 
has  been  made  for  payment  by  the  per- 
son entitled  thereto,  and  refused.  U.  S. 
V.  Wardwell  (1898)  19  Sup.  Ct  86, 
172  U.  S.  48,  43  L.  Ed.  360,  affirming 
judgment  Wardwell  v.  U.  S.  (1895)  32 
Ct  CL  30.  Where  in  1872  a  statement 
made  by  the  comptroller  of  the  treas- 
ury showed  that  a  certain  amount  had 
been  erroneously  deducted  as  income 
tax  from  the  salary  of  a  United  States 
district  judge  between  1864  and  1869, 
and  in  1875  a  draft  was  issued  by  the  ■ 
government  for  the  payment  of .  the 
claim,  bi]t  remaining  unclaimed,  it  was 
in  1887  covered  into  the  treasury  and 
no  demand  of  payment  was  ever  made 
until  1891,  and  payment  was  then  re- 
fused, after  the  draft  was  issued,  the 
government  held  the  fund  in  the  nature 
of  a  trust,  and  limitations  did  not  be- 
gin to  run  until  demand.  Ray  v.  U.  S. 
(D.  C.  1892)  50  Fed.  166.  The  stat- 
ute does  not  run  against  a  trust  fund 
until  the  trustee  disavows  the  trust 
Wayne  v.  U.  S.  (1891)  26  Ct.  CL  274. 
The  doctrine  that  limitations  do  not 
run  as  between  a  trustee  and  his  ces- 
tui que  trust  is  not  applicable  to  a  suit 
founded  on  the  Abandoned  or  Captured 
Property  Act  As  between  the  govern- 
ment and  the  owner  of  the  fund  in  the 
treasury  that  relation  did  not  exist 
Rice  V.  U.  S.  (1886)  21  Ct  CL  413. 
Limitations  do  not  begin  to  run  against 
a  claim  for  the  surplus  of  a  tax  sale 
antU  demand  has   been   made  at   the 


treasury  by  the  owner,  and  payment 
refused.  Lawton  v.  U.  S.  (1883)  18  Ct 
CL  595.  A  person  entitled  to  a  re- 
fund of  money  collected  as  a  direct  ta^ 
without  warrant  of  law  can  allow  it 
to  remain  in  the  treasury  for  an  indefi- 
nite period  without  losing  his  right  to 
demand  and  receive  it,  for  limitations 
do  not  begin  to  run  till  demand  be 
made.  Simons  v.  U.  S.  (1884)  19  Ct 
CI.  601.  Limitations  cannot  be  set  up 
against  money  credited  to  claimant  in 
the  appropriation  account  of  "out- 
standing liabilities."  Such  money  is 
held  as  a  trust  fund,  payable  on  de- 
mand, without  limit  of  time.  Wayne 
V.  U.  S.  (1891)  26  Ct  CL  274.  The 
fund  established  by  R.  S.  306,  ante,  f 
480,  bears  on  it  the  impress  of  a  trust, 
and  limitations  cannot  be  set  up  against 
money  credited  to  claimant  in  the  per- 
manent appropriation  for  outstanding 
liabilities.  Wardwell  v.  U.  S.  (1895) 
32  Ct  CI.  30.  Where  the  Treasury 
Department  holds  funds  in  the  nature 
of  a  trust  and  there  is  a  pre-existing 
obligation  and  congress  subsequently 
authorize  the  department  to  pay  the  ob- 
ligation, the  statute  will  not  begin  to 
run  until  application  for  payment  is 
made.  MUler  v.  U.  S.  (1899)  34  Ct  CI. 
335.  Money  deposited  in  the  land  of- 
fice for  the  purpose  of  purchasing  land 
is  held  in  trust  for  that  use,  and  the 
statute  does  not  begin  to  run  until  the 
final  action  of  the  department  Nelson 
V.  U.  S.  (1900)  35  Ct  CL  427.  Where 
money  appropriated  is  not  paid  to  the 
beneficiary,  but  is  covered  into  the 
treasury,  and  carried  to  the  credit  of 
the  party,  it  may  be  regarded  as  trust 
subject  to  the  qualification  that  the 
statute  will  begin  to  run  as  soon  as 
the  trust  is  disavowed  by  the  repeal  of 
the  appropriation.  Russell  v.  U.  S. 
(1902)  37  Ct  CL  113. 

19.  — -  Claims  founded  on  patents^— 

In  a  suit  involving  a  patent  limitations 
will  be  applied  as  in  a  case  of  contract 
and  not  of  infringement  Right  to  com- 
pensation for  a  patent  begins  when 
the  invention  is  embodied  In  the  man- 
ufactured article.  Hartman  v.  U.  S. 
(1900)  35  Ct.  CL  106.  And  in  an  ac- 
tion for  a  royalty  for  each  patented  ar- 
ticle manufactured  and  used  by  the 
government  without  a  license  or  ex- 
press agreement,  limitations  will  ap- 
ply to  all  that  entered  into  the  govern- 
ment's use  more  than  six  years  before 
the  bringing  of  the  action.  Butler  v. 
U.  S.  (1888)  23  Ct  CL  335. 

20.  Disabilities  in  general.— The  sus- 
pension of  limitations  is  restricted  to 
persons  laboring  under  disabilities  at 
the  time  their  claims  accrued,  and  can- 
not be  invoked  by  one  whose  disabil- 
ities subsequently  arose.  De  Arnand 
V.  U.  S.  (1894)  14  Sup.  Ct.  374,  379, 
151  U.  S.  483,  38  L.  Ed.  244.  When 
limitations  once  begin  to  run  against 
a  claim,  no  subsequently  occurring 
disability     can     arrest     its     progress. 
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Whitney's  Adm*x  t.  TT.  S.  a883)  18 
Gt  CL  19.  And  Umitations  do  not 
ran  against  claims  accrued  after  in- 
sanity, but  ran  against  all  claims  pre- 
viously accrued.  Leonard  ▼.  U.  S. 
(1883)  18  Ct  CL  382. 

21. '  Loyalty w— Disability      of      a 

party  to  bring  suit  against  the  govern- 
ment because  of  his  own  disloyalty  does 
not  suspend  the  running  of  the  stat- 
ute of  limitations.  Sierra  ▼.  U.  S. 
(1873)  9  Ct.  01.  224.  During  the  re- 
bellion limitations  did  not  run  against 
a  creditor  of  the  government  residing 
within  the  insurrectionary  district,  and 
this  period  of  suspension  continued  as 
to  a  person  residing  in  Florida  until 
the  Proclamation  of  April  2,  1866, 
when  the  rebellion,  so  far  as  Florida 
was  concerned,  was  at  an  end.    Id. 

That  a  claim  accrued  at  a  time  when 
the  government  came  under  legal  obli- 
gation to  pay  the  amount  thereof,  or 
when,  had  the  transaction  occurred 
with  a  citizen,  it  would  have  accrued 
against  that  citizen,  and  that  the  claim- 
ant was  at  that  time,  or  at  any  time 
prior  thereto,  unable,  by  reason  of  his 
connection  with  the  rebellion,  to  com- 
ply with  the  terms  on  which  the  gov- 
ernment had  consented  to  be  sued  in 
the  Court  of  Claims,  cannot  have  the 
effect  of  enlarging  the  time  fixed  by  the 
statute.  Kendall  v.  U.  S.  (1883)  2  Sup. 
Ct  277,  107  U.  S.  123,  27  L,  Ed.  437. 
That  a  claimant  was  a  rebel  during  the 
war  of  the  rebellion,  is  not  a  disabil- 
ity. Kendall  v.  U.  S.  (1878)  14  Ct 
CI.  374. 

22.  Death    and    administration.— The 

statute  does  not  begin  to  run  if  there 
be  no  person  in  existence  when  the 
claim  accrues  who  is  qualified  to  sue 
upon  it  Where  the  contractor  dies 
before  the  claim  accrues,  and  adminis- 
tration does  not  take  place  until  aft- 
erward, the  statute  will  not  begin  to 
run  till  an  administrator  be  appointed, 
and  he  may  bring  his  action  more  than 
six  years  after  the  claim  accrues,  not- 
withstanding the  provision  that  "no 
other  disability  than  those  enumerated 
shall  prevent  any  claim  from  being  bar- 
red." Johnston  v.  U.  S.  (1873)  9  Ct 
CL  403.  Limitations  do  not  begin  to 
run  against  an  estate,  if  there  be  no 
administrator.  McDonald  v.  U.  S. 
<188G)  21  Ct  CI.  319. 

23. Disability   of   administrator. 

—The  disability  of  an  administrator  to 
bring  suit  against  the  government  be- 
cause of  his  own  disloyalty  does  not 
suspend  the  running  of  the  statute  of 
limitations  against  the  claim  of  the  in- 
testate. Sierra  v.  U.  S.  (1873)  9  Ct 
CI.  224. 

24.  Absence  or  "beyond  the  seas."— 
A  consul  in  a  foreign  port  is  "beyond 
the  seas."  Mosby  v.  U.  S.  (1888)  24 
Ct  CL  1.  If  a  claimant,  beyond  seas 
when  the   claim   accrued,   returned   to 
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this  country,  limitationB  began  to  run, 
and  were  not  suspended  by  his  de- 
parture to  foreign  parts.  Savage  t.  U. 
8.  (1888)  23  Cf  CL  255. 

25.  Pendency  of  proceedings  as  sus- 
pending the  running  of  llmltationSd— A 

claim  referred  by  a  department  pursu- 
ant to  R.  S.  S  1063,  ante,  §  1139,  is  not 
barred  by  this  section,  if  not  barred 
when  presented  to  the  department  U. 
S.  V.  Lippitt  (1879)  100  U.  S.  663,  665, 
25  L.  Ed.  747.  The  running  of  limita- 
tions is  not  suspended  by  the  fact  that 
papers  which  would  have  established 
the  validity  of  the  claim  are  mislaid  in 
a  public  office,  and  that,  until  found, 
the  claimant  was  not  aware  that  he 
possessed  a  good  cause  of  action. 
Green  v.  U.  S.  (1881)  17  Ct  CL  174. 
That  a  daim  which  had  accrued  twen- 
ty years  before  suit  brought  was  pre- 
sented to  the  Treasury  Department  for 
payment  does  not  take  it  out  of  the 
statute.  Ihrie  v.  U.  S.  (1886)  21  Ct 
CI.  216u  Proceedings  before  the  Sixth 
Auditor  do  not  take  the  case  out  of  the 
statute.  Mississippi  Cent  R.  R.  v.  U. 
S.  (1888)  23  Ct  CL  27.  Erroneous 
ruling  of  accounting  officers  in  similar 
cases,  whereby  a  claimant  was  misled 
as  to  the  interpretation  of  the  law  and 
consequent  existence  of  his  legal  rights, 
does  not  take  his  case  out  of  the  stat- 
ute. Lisle  V.  U.  S.  (1888)  23  Ct  CL 
270.  Presentation  of  a  daim  to  the 
proper  department  by  the  original 
claimant  is  sufficient  for  his  assignee 
in  bankruptcy,  or  a  purchaser  in  bank- 
ruptcy proceedings.  Warder  v.  U.  S. 
(1890)  25  Ct  CL  159.  Presentation 
of  claim  for  rent  of  rooms  for  post  of- 
fice to  the  dty  postmaster  and  his 
transmission  of  it  to  the  department 
is  sufficient  Id.  A  claim  presented 
to  a  department  within  six  years, 
though  in  an  informal  manner,  is  not 
barred.  Winchester  &  Potomac  R.  Co. 
V.  U.  S.  (1892)  27  Ct  CL  494.  A  daim 
is  not  barred  if  kept  pending  and  alive 
in  a  department,  and  is  sent  to  the 
court  by  the  department  Bla^ek  v.  U. 
S.  (1909)  44  Ct  CL  188. 

Limitation  is  not  suspended  by  the 
fact  that  a  mail  carrier  is  ignorant  of 
the  amount  due  him  and  dependent  on 
the  department  for  information,  and 
that  he  relies  on  statements  w^hieh 
profess  to  give  the  amounts  due,  but 
do  not  Pacific  Mail  S.  S.  Co.  v.  U.  S. 
(1892)    28  Ct  CL  1. 

26.  Commencement  of  action  In  gen- 
erals—A  preliminary  petition  filed  under 
rule  8  stops  the  running  of  limitations, 
if  it  designates  the  claims  with  suffi- 
cient definiteness  to  lay  a  foundation 
for  the  action.  Hillborn  v.  U.  S. 
(1892)  27  Ct  CL  547.  Where  a  suit  is 
brought  by  one  who  has  sublet  a  por- 
tion of  his  contract,  the  statute  ceases 
to  run  as  to  all  the  parties  interested 
at  the  time  of  the  bringing  of  the  suit. 
Carman  v.  U.  S.  (1899)  34  Ct  CL  237. 
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27. Substitution     of     parties.— 

Where  an  infant  brings  an  action,  as 
heir,  by  his  guardian,  for  the  proceeds 
in  the  treasury  of  captured  property, 
and  the  defendants  raise  no  objection 
to  the  form  of  the  action  or  the  right 
of  the  heirs  to  sue  as  such,  until  after 
a  new  action  by  the  administrator 
would  be  barred,  the  court  will  save, 
if  possible,  the  just  rights  of  the  in- 
fant claimant  by  joining  the  administra- 
tor as  co-claimant  and  allowing  him  to 
file  a  supplemental  petition.  Cowan  ▼. 
U.  S.  (1869)  5  Ct  CI.  106. 

To  save  a  right  of  action  from  being 
barred,  courts  will  aUow  an  assignor 
to  be  substituted  for  the  assignee  as 
party  plaintiff,  and  a  substitution  will 
be  allowed  in  a  suit  under  the  Abandon- 
ed or  Captured  Property  Act,  though 
the  daim  of  the  assignor  is  barred. 
Payan  ▼.  U.  S.  (1871)  7  Ct  CI.  400. 

The  owner  of  captured  property,  who 
has  neglected  to  bring  his  suit  for  the 
proceeds  within  the  time  prescribed 
by  the  statute,  can  neither  bring  suit 
afterward  nor  be  substituted  by  con- 
sent as  claimant  for  one  who  without 
title  has  brought  suit  for  the  proceeds 
of  the  same  property.  Mount  v.  U.  8. 
(1875)  11  Ct.  CI.  509. 

One  for  whose  use  a  suit  is  brought 
under  the  Abandoned  or  Captured  Prop- 
erty Act,  the  vendee  after  capture,  and 
who  appears  on  the  record  as  equitably 
entitled  to  an  interest  in  a  fund  de- 
rived from  the  captured  property,  may 
be  substituted  as  claimant,  though  the 
jurisdictional  period  for  bringing  suit 
has  expired.  Hall  v.  U.  S.  (1875)  11 
Ct.  CI.  704. 

Where  the  rightful  claimant  under 
the  Abandoned  or  Captured  Property 
Act  came  into  court  within  the  ju- 
risdictional period  and  inadvertently 
neglected  to  describe  the  representative 
capacity  in  which  she  sued  as  execu- 
trix, and  to  correctly  allege  the  owner- 
ship of  the  property  at  the  time  of 
capture,  the  proper  party  was  before 
the  court  in  due  time,  and  an  amend- 
ment should  be  allowed  enabling  her 
to  sue  in  her  representative  capacity, 
and  to  allege  the  ownership  of  her  tes- 
tator. Thomas'  Adm'r  v.  U.  S.  (1879) 
15  Ct.  CI.  335. 

A  subcontractor  cannot  come  in  on 
the  contractor's  death  and  prosecute 
in  his  own  name  by  filing  an  amended 
petition  without  its  boing  subject  to 
the  operation  of  the  statutes  of  limi- 
tation. Weighel  v.  U.  S.  (1912)  47  Ct. 
CI.  528. 

28.  Intervention  or  new  parties. 

— One  claiming  to  be  the  owner  of  cot- 
ton captured  during  the  rebellion,  but 
neglecting  to  sue  for  its  proceeds  with- 
in the  time  prescribed  by  the  Abandon- 
ed or  Captured  Property  Act,  cannot 
come  in  afterward  and  file  an  interven- 
ing petition  against  one  who  properly 
brought  his  suit  for  the  same  proceeds 
within  the  prescribed  time.  It  is  only 
where  a  party  has  a  standing  in  court. 


by  having  brought  his  suit  within  the 
jurisdictional  period,  that  he  can  at- 
tack the  title  of  another  who  is  prose- 
cuting a  claim  for  the  same  proceeds. 
IIUl  V.  U.  S.  (1872)  8  Ct,  CL  361. 

In  cases  where  admitting  new  parties 
to  set  up  a  different  title  and  prosecute 
an  existing  suit,  after  the  statutory 
period  had  expired,  would  be  in  effect 
allowing  them  to  bring  a  new  suit  as  to 
which  the  court  is  excluded  from  ju- 
risdiction, such  amendments  have  never 
been  allowed.  Ilamner  v.  U.  S.  (1877) 
13  Ct.  CI.  7. 

29. Amendment    of    pleadings*— 

Amendments  to  petition  proper,  as 
against  limitations,  when  no  new  cause 
of  action  is  introduced.  Buck  v.  U. 
S.  (1890)  25  Ct  CI.  120.  Limitations 
cannot  be  pleaded  to  an  amendment 
which  merely  increases  the  ad  damuum. 
Devlin  v.  U.  S.  (1876)  12  Ct.  CI.  266. 
But  no.  amendment  can  be  allowed 
which  will  enable  claimant  to  sue  for 
a  larger  quantity  of  captured  proper- 
ty than  that  for  which  he  at  first  pre- 
ferred his  claim.  Kidd  v.  U.  S.  (1872) 
8  Ct.  CI.  259.  And  new  causes  of  ac- 
tion cannot  be  introduced  by  amend- 
ment when  a  new  suit  would  be  barred. 
Lamar  v.  U.  S.  (1871)  7  Ct.  CI.  603. 

30. Reinstatement  of  case- 
There  cannot  be  reinstatement  of  a 
case  merely  to  evade  the  statute  of 
Umitations.  Sowle  v.  U.  S.  (1911)  46 
Ct.  CI.  92. 

31.  Acknowledgment,  new  promise, 
and  part  payment.— An  acknowledgment 
by  Congress  of  a  debt  due  by  the  de- 
fendants, if  unqualified  and  uncondi- 
tional, will  imply  a  new  promise  and 
take  a  case  out  of  the  statute  of  limi- 
tations. But  an  acknowledgment  of  the 
original  justice  of  a  claim  will  not  take 
a  case  out  of  the  operation  of  the  stat- 
ute. The  acknowledgment  must  go  to 
the  fact  that  the  debt  is  still  due. 
Cross  V.  U.  S.  (1868)  4  Ct.  CI.  271. 
But  acknowledgments  and  promises  by 
executive  officers  of  the  government  do 
not  bind  the  United  States,  where  they 
are  not  made  under  express  or  im- 
plied authority  of  acts  of  Congress, 
and  do  not  prevent  the  operation  of 
the  statute.  Leonard  v.  U.  S.  (1883) 
18  Ct  CI.  382.  An  appropriation  for 
the  payment  of  barred  claims  is  a  new 
promise  to  pay,  founded  on  the  old  con- 
sideration. Sanderson  v.  U.  S.  (1906) 
41  Ct  CI.  230.  It  is  a  promise  to  pay 
what  is  due.  Sowle  v.  U.  S.  (1903)  38 
Ct  CI.  525.  An  appropriating  of  mon- 
ey for  the  payment  of  contractors  takes 
their  cases  out  of  the  statute.  Wray  v. 
U.  S.  (1884)  19  Ct  CI.  154.  And  re- 
lieves the  claim  from  the  operation  of 
the  statute.  Galm  v.  U.  S.  (1903)  39 
Ct  CI.  55.  But  the  rule  that,  where 
Congress  appropriates  money  for  the 
payment  of  a  designated  claim  or  class 
of  claims  barred  by  limitations,  the  leg- 
islative intent  is  to  give  a  new  prom- 
ise, cannot  be  extended  to  a  case  where 
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the  claim  in  suit  is  payable  out  of  a 
permanent  fund.  Latham  v.  U.  S. 
(1912)  47  Ct.  CI.  533. 

Where  there  is  a  dispute  as  to  the 
amount  of  a  claim,  a  payment  of  the 
amount  admitted  to  be  due  does  not  toll 
limitations  as  to  the  balance.  U.  S.  v. 
Wilder  (1871)  13  Wall.  254,  255,  20 
L.  Ed.  681.  And  see  Wilder  v.  U.  S. 
(1869)  5  Ct.  CI.  462,  on  point  whether 
payment  of  a  part  within  six  years  will 
take  a  case  out  of  the  statute,  especial- 
ly when  the  balance  was  never  admitted 
by  the  defendant's  agents  to  be  due, 
and  the  payment  was  made  by  them  on 
another  and  different  contract  previ- 
ously subsisting  between  the  parties, 
though  relating  to  the  same  services. 

32.  Effect  of  statute.— The  statute 
differs  from  ordinary  statutes  of  limi- 
tation in  barring  the  demand,  instead 
of  applying  a  prescription  to  the  right 
of  action.  Kendall  v.  U.  S.  (1878)  14 
Ct  CI.  122.  The  bar  is  not  jurisdic- 
tional, for  the  statute  also  prescribes 
exceptions  whereby  a  case  may  be 
taken  out  of  its  limitations.  B.  S. 
Webb  &  Co.  V.  U.  S.  (1885)  20  Ct.  CI. 
487.  And  see  (1897)  21  Op.  Atty.  Gen. 
564,  holding  that  statutes  of  limitations 
apply  to  the  legal  remedies  and  not  to 
the  rights  of  parties. 

33. Waiver     of     bar.— An     act 

which  refers  a  claim  to  the  Court  of 
Claims  with  jurisdiction  to  try  the  case, 
with  waiver  of  limitations,  leaves  the 
cause  of  action  precisely  as  it  would 
have  been  if  suit  had  been  brought 
within  six  years.  Bishop  v.  U.  S. 
(1903)  38  Ct  CI.  473. 

34. Revival   of   barred  claims.— 

Where  there  is  no  reason  in  law  except 
the  statute  of  limitations  why  a  claim- 
ant should  not  recover  for  premises 
leased  to  the  government,  and  that 
limitation  is  removed  by  law,  the  claim- 
ant is  entitled  to  recover.  Board  of 
Field  Officers,  etc.,  v.  U.  S.  (1886)  22 
Ct  CI.  58.  But  an  act  prohibiting  the 
consideration  of  claims  by  the  account- 
ing officers  "growing  out  of  the  service 
of  volunteers"  cannot  revive  claims 
already  barred  by  the  statute  of  limi- 
tations. Latham  v.  U.  S.  (1912)  47 
Ct  CI.  533. 

The  reference  by  the  senate  to  the 
court  of  claims  of  a  bill  for  the  relief 
of  a  claimant  does  not  invest  that  court 
with  jurisdiction,  relieved  from  limita- 
tions. Ford  V.  U.  S.  (1886)  6  S.  Ct 
360,  116  U.  S.  213,  29  L.  Ed.  608. 

35.  Pleading  cause  of  action.— The 
statute  cannot  be  set  up  if  the  original 
petition  embraced  the  services  sued  for 
by  general  allegations.  Buck  v.  U.  S. 
(1890)  25  Ct  CI.  120. 

A  petition  stating  a  cause  of  action, 
which  accrued  more  than  six  years  be- 
fore  the  filing  of  the  petition,  and  not 
bringing  the  case  within  any  of  the  ex- 
ceptions, is  demurrable.  E.  J.  Seeds  A 
Co.   V.   U.    S.    (1914)    49  Ct  CL  381. 
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A  petition  filed  May  22,  1871,  on  a 
cause  of  action  alleged  to  have  occurred 
in  1863  and  1864,  presents  a  case  bar- 
red by  limitations,  and  so  not  within 
the  jurisdiction  of  the  court  Whit- 
ney's Adm'x  V.  U.  S.  (1883)  18  Ct  CI. 
19.  But  where  a  claimant  is  entitled 
to  recover  for  so  much  of  his  demand 
as  has  accrued  within  six  years  prior 
to  the  filing  of  the  petition,  it  cannot 
be  held  that  the  facts  alleged  do  not 
constitute  a  cause  of  action.  Louis- 
vUle  &  N.  R.  Co.  V.  U.  S,  (1911)  47 
Ct  CI.  129.  The  statute  is  so  far  ju- 
risdictional that  it  must  affirmatively 
appear  that  the  petition  was  filed  with- 
in six  years,  unless  the  case  is  one  ex- 
cepted by  the  statute.  Peysert  v.  U. 
S.   (1906)  41  Ct  CI.  311. 

36.  Pleading  statute  as  a  defense^ — 

The  rule  that  limitation  does  not  operate 
by  its  own  force  as  a  bar,  but  is  a  de- 
fense, and  the  party  making  it  must 
plead  it  has  no  application  to  suits  in 
the  court  of  claims  against  the  United 
States.  Finn  v.  U.  S.  (1887)  8  Sup.  Ct. 
82,  85,  123  U.  S.  227,  31  L.  Ed.  128. 
Limitation  is  not  pleadable  against  a 
claim  which  has  been  referred  by  the 
head  of  department  for  judicial  deter- 
mination, provided  such  daim  was  pre- 
sented for  settlement  at  the  proper  de- 
partment within  six  years  after  its  ac- 
crual. U.  S.  V.  New  York  (1896)  16 
Sup.  Ct  402,  409,  160  U.  S.  598,  40  L. 
Ed.  551.  The  statute  is  applicable, 
whether  pleaded  or  not.  Mosby  v.  U.  S. 
(1888)  24  Ct  CI.  1;  Peysert  v.  U.  S. 
(1906)  41  Ct  CI.  311.  When  it  appears 
by  the  record  of  a  case  submitted  with- 
out argument  that  more  than  six  years 
have  elapsed  since  the  claim  accrued, 
and  nothing  appears  on  the  record  ta 
take  the  case  out  of  the  statute,  the 
petition  will  be  dismissed.  Campbell 
V.  U.  S.  (1877)  13  Ct  CL  108. 

The  statute  cannot  be  pleaded  when 
the  claimant's  petition  has  not  been 
voluntarily  filed  by  himself  or  trans- 
mitted to  the  court  by  the  secretary  of 
the  Senate  or  the  clerk  of  the  House  of 
Representatives.  Where  a  claim  has 
been  transmitted  to  the  court  by  the 
head  of  a  department,  under  R.  S.  | 
1063,  ante,  §  1139,  the  purpose  of  the 
statute  requires  an  adjudication  upon 
the  merits,  and  the  case  is  not  one  of 
those  in  which  the  statute  of  limita- 
tions can  be  set  up.  Winnisimmet  Co. 
V.  U.  S.  (1876)  12  Ct  CI.  319. 

Cited  without  defloite  application^ 
Haycraft  v.  U.  S.  (1874)  22  WaU.  81, 
82,  22  L.  Ed.  738;  U.  S.  v.  Watson 
(18S9)  9  Sup.  Ct  430,  431,  130  U. 
S.  80.  32  L.  Ed.  852;  U.  S.  v.  Con- 
nor (1891)  11  Sup.  Ct  229,  231,  138 
U.  S.  61,  34  li.  Ed.  860;  Austin  v.  U. 
S.  (1894)  15  Sup.  Ct.  167,  168,  155 
U.  S.  417,  39  L.  Ed.  206;  Thurston  v. 
U.  S.  (1914)  34  Sup.  Ct  394,  396,  232 
U.  S.  469,  58  L.  Ed.  688;  Great  North-  • 
ern  Ry.  Co.  ▼.  U.  S.  (1907)  155  Fed. 
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945,  84  C.  0.  A.  93,  affirmed  (1008) 
28  Sup.  Ct  313,  208  U.  S.  452,  52  L. 
EkL  567;  Arkansas  Fertilizer  Co.  ▼. 
U.  S.  (Com.  Ct  1911)  193  Fed.  687; 


AUen  T.  U.  a  (1892)  27  Ct  CL  89; 
Rives  T.  U.  S.  (1893)  28  Ct  CI.  249; 
Cotton  V.  U.  S.  (1894)  29  Ct  CI.  207; 
SkeUy  v.  U.  S.  (1897)  32  Ct  CL  227. 


1. 

Rules  of  practice. 

2. 

Attorneys. 

3. 

Department  cases. 

4. 

New  trial. 

5. 

Compliance  with  Supreme  Court  rules. 

8. 

Procedure  in  generaL 

7. 

Pleadings. 

8. 

— —   Findings. 

9. 

Reference. 

10. 

Record  on   appeal. 

§  1148.  (Jud.  Code,  §  157.)      Rules  of  practice;   may  punish  con- 
tempts. 
The  said  court  shall  have  power  to  establish  rules  for  its  gov- 
ernment and  for  the  regulation  of  practice  therein,  and  it  may  pun- 
ish for  contempt  in  the  manner  prescribed  by  the  common  law,  may 
appoint  commissioners,  and  may  exercise  such  powers  as  are  nec- 
essary to  carry  into  effect  the  powers  granted  to  it  by  law. 
R.  S.  t  1070.    Act  March  3,  1911,  c  231,  {  157,  86  Stat  1139. 

Notes  of  Deolsions 

may  administer  jnstice  between  con- 
tending parties  by  forms  the  most  sim- 
ple and  convenient,  and  to  that  end  will 
.  make  such  interlocutory  orders  as  will 
lead  to  the  doing  of  complete  justice 
without  prolonged  litigation.  Brown  v. 
District  of  Columbia  (1881)  17  Ct  CI. 
803.  And  recognizes  and  enforces  the 
general  and  substantial  rules  of  judicisl 
procedure  recognized  by  common-law 
courts.  Peterson  ▼.  U.  S.  (1890)  28 
Ct.  <^.  93.  The  proceedings  are  goy- 
erned  by  the  common-law  rules  of  evi- 
dence, unless  a  different  rule  be  pre- 
scribed by  statute.  Allen  v.  U.  S. 
(1893)  28  Ct  CI.  141. 

The  court  will  not  indulge  in  the  prac- 
tice of  allowing  a  discontinuance  or 
dismissal  coupled  with  any  right  of 
restoration  to  the  docket  and  a  case  dis- 
continued without  prejudice  will  not  be 
restored  after  the  term.  McMullin  t. 
U.  8.  (1914)  49  Ct  CL  379. 

7. Pteadingsw— Where  in  a  cor- 
responding case  in  another  court  a  de- 
fendant denying  the  originality  of  an  in- 
vention is  required  to  give  notice  of 
the  proof  which  he  will  offer,  it  is  prop- 
er for  the  defendant,  the  government, 
in  the  Court  of  Claims  to  set  up  what  it 
expects  to  prove  in  the  form  of  special 
pleas.  Morse  Arms  Mfg.  Co.  v.  U.  S. 
(1880)  16  Ct  CI.  296. 

8.  — -  Flndino8.^Where  a  case  is 
not  appealable,  a  finding  of  specific  facts 
is  useless.  Howe  v.  U.  S.  (1908)  43 
Ct  CI.  175. 

9. Reference^— The     court     may 

refer  complicated  accounts  and  facts  to 
commissioners,  but  the  report,  when 
made,  must  be  considered  by  the  court, 
which  must  render  judgment  Inter- 
mingled Cotton  Cases  (1875)  92  U.  S. 
651,  23  li.  Ed.  756.  Where  the  interests 
of  several  parties  are  united  or  repre- 
sented in  one  action,  and  their  right  to 
recover  is  clearly  established  as  against 
the  defendants,  but  the  amount  of  their 
respective  interests  is  left  obscure,  the 
court  will  order  a  reference  to  deter- 
mine the  same.  Crowell  v.  U.  S.  (1870) 
6  Ct  CI.  23,  Where  a  case  will  involve, 
on  the  hearing,  the  examination  of  a 
mass  of  vouchers  and  accounts,  with 
intricate  arithmetical  calculations, 
which  can  be  better   done  by   an  ac- 


I.  Rules  of  practice.^A  rule  requir- 
ing parties  to  present  their  claims  to  an 
executive  department  before  suing  is 
unauthorized  and  void,  as  establishing 
a  jurisdictional  requirement  which  alone 
Ongress  could  establish.  U.  S.  v. 
Clyde  (1871)  13  WaU.  38,  39,  20  L. 
Ed.  479.  A  rule  cannot  enlarge  the 
scope  of  a  statute,  nor  modify  condi- 
tions imposed  on  the  jurisdiction  of  the 
court  The  Brig  Hiram  (1888)  23  Ct 
CL  431.  A  rule  does  not  make  or  re- 
strict law,  and  is  only  an  order  or  di- 
rection of  a  court.  It  regulates  prac- 
tice, but  does  not  confer  rights.  Gil- 
bert V.  U.  S.  (1900)  35  Ct  CL  573. 

2. Attorneysw^See  Carver  v.  U. 

S.  (1871)  7  Ct,  CL  499;  Lockwood  v. 
U.  S.  (1873)  9  Ct  Ca.  346;  Johnson  v. 
U.  8.  (1875)  11  Ct  a.  725;  Tyler's 
Motion  (1883)  18  Ct  C5L  25. 

3.  — -  Department  easesw— See  Smith 
V.  U.  S.  (1884)  19  Ct  CL  690. 

4^  —  New  triald— See.  Calhoun  v. 
U.  S.  (1878)  14  Ct  CL  193;  Ford  v. 
U.  S.  (1883)  18  Ct  CL  62;  Roche  t. 
District  of  Columbia  (1883)  18  Ct  CI. 
289. 

5.  Compliance  with  Supreme  Court 
rulesw— The  court  of  claims  is  bound  by 
the  rules  prescribed  by  the  Supreme 
Court  to  make  findings  of  facts  estab- 
lished by  the  evidence,  and  a  separate 
statement  of  the  conclusions  of  law 
upon  the  facts  so  found.  Gallagher,  L. 
Sc  Co.  V.  Dist  of  Columbia  (1883)  18 
Ct  CL  705.  See  U.  S.  v.  Adams  (1867) 
6  Wall.  101,  18  K  Ed.  792;  Ex  parte 
Russell  (1871)  13  WaU.  664,  20  L.  Ed. 
632. 

6.  Procedure  in  general^^The  court 
may  use  such  machinery  as  courts  of 
more  general  jurisdiction  employ  under 
circumstances  to  aid  in  their  investiga- 
tion. Intermingled  Cotton  Cases  (1875) 
92  U.  &  661,  654,  23  L.  Ed.  756.    And 
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countant  than  a  court,  it  is  a  proper 
case  to  be  referred  to  a  special  commis- 
sioner to  take  proofs  and  state  an  ac- 
count, and  it  will  be  so  referred,  at  any 
time,  upon  ipotion.  The  practice  upon 
such  a  reference  settled  and  stated. 
The  commissioners!  authorized,  being 
unrestricted  to  any  specified  duty,  may 
be  appointed  to  perform  any  official 
service  which,  in  courts  of  law  and 
equity,  is  ever  performed  by  commis- 
sioners. Lawrence  v.  U.  S.  (1870)  d 
Ct  CI.  79. 

In  the  absence  of  a  rule  of  this  court 
relative  to  a  matter  arising  on  a  refer- 
ence, it  will  be  governed  by  the  rules  in 
similar  cases  governing  references  to 
referees  and  masters  adopted  by  other 
federal  courts.  Johnson  v.  District  of 
Columbia  (1913)  49  Ct  CI.  8. 


ID.  Reoord  on  appeal^-Where  a  case 
has  been  referred  to  a  special  commis- 
sioner to  state  an  account  and  to  find 
the  facts,  and  his  report  has  been  heard 
upon  exceptions  filed,  and  the  facts 
found  are  deemed  by  the  court  to  be 
established  by  the  evidence  and  relative 
to  the  case,  they  wiU  be  returned  to 
the  Supreme  Court,  if  an  appeal  be 
taken  as  the  finding  of  the  court.  As 
to  facts  prayed  for  by  the  parties,  not 
allowed  by  the  court,  they  will  be  cer- 
tified up,  with  the  reasons  of  the  court 
for  its  refusal.  Lawrence  ▼.  U.  8. 
(1872)  8  Ct  CJl.  252. 

Cited  without  definite  application, 
Herbert  v.  U.  S.  (1906)  41  Ct.  CI.  378; 
Whitmire  v.  U.  S.  (1911)  46  Ct.  CL 
227. 


§  1149.  (Jud..Code,  §  158.)     Oaths  and  acknowledgments. 

The  judges  and  clerks  of  said  court  may  administer  oaths  and 
affirmations,  take  acknowledgments  of  instruments  in  writing,  and 
give  certificates  of  the  same. 

R.  S.  f  1071.    Act  March  3,  1911,  c.  231.  f  158,  36  Stat  1139. 

§.  1150.  (Jud.  Code,  §  159.)     Petitions  and  verification. 

The  claimant  shall  in  all  cases  fully  set  forth  in  his  petition  the 
claim,  the  action  thereon  in  Congress  or  by  any  of  the  departments, 
if  such  action  has  been  had,  what  persons  are  owners  thereof  or 
interested  therein,  when  and  upon  what  consideration  such  per- 
sons became  so  interested;  that  no  assignment  or  transfer  of  said 
claim  or  of  any  part  thereof  or  interest  therein  has  been  made,  except 
as  stated  in  the  petition;  that  said  claimant  is  justly  entitled  to  the 
amount  therein  claimed  from  the  United  States  after  allowing  all 
just  credits  and  offsets;  that  the  claimant  and,  where  the  claim  has 
been  assigned,  the  original  and  every  prior  owner  thereof,  if  a  citi- 
zen, has  at  all  times  borne  true  allegiance  to  the  Government  of  the 
United  States,  and,  whether  a  citizen  or  not,  has  not  in  any  way 
voluntarily  aided,  abetted,  or  given  encouragement  to  rebellion  against 
the  said  Government,  and  that  he  believes  the  facts  as  stated  in  the 
said  petition  to  be  true.  The  said  petition  shall  be  verified  by  the 
affidavit  of  the  claimant,  his  agent  or  attorney. 

R.  S.  t  1072.    Act  March  3,  1911,  c.  231,  §  159,  36  Stat  1139. 

Notes  of  Decisions 


Construction  and  operation  In  general. 

—This  is  a  permanent  statute,  of  pres- 
ent as  well  as  prospective  operation, 
and  is  not  to  be  confined  to  acts  trans- 
piring during  the  Civil  War.  Lincoln  v. 
U.  S.  (1914)  49  Ct.  CI.  300.  This  sec- 
tion, and  sections  1151,  1152,  are  per- 
sonal disability  statutes,  which  deal  in- 
cidentally with  property  rights,  and,  be- 
ing enactments  of  former  statutes,  are 
to  be  construed  as  the  original  statutes 
were  construed  by  the  Supreme  Court. 
Id.  This  section,  being  taken  verbatim 
from  the  Revised  Statutes,  must  be  ex- 
ecuted with  the  limitations  previously 
imposed  by  the  Supreme  Court  The 
proceedings  go  on  under  the  Code  as 
under  the  original  statutes  relating  to 
loyalty.  Duncan  ▼.  U.  S.  (1913)  48 
Ct.  CI.  488.  The  provision  as  to  assign- 
ments is  limited  to  assignments  of 
claims  which  have  abeady  accrued  and 
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does  not  involve  the  assignment  of  prop- 
erty out  of  which  the  claim  arose. 
Bates  V.  U.  S.  (18C8)  4  Ct.  CI.  569.  R. 
S.  §  1072,  embodied  herein,  does  not 
require  an  executor  to  prove  the  loy- 
alty of  his  testator.  But  requires  only 
proof  of  the  loyalty  of  him  who  brings 
the  action.  White  v.  U.  S.  (1884)  19 
Ct.  CI.  436.  A  body  corporate,  doing 
nothing  in  its  corporate  capacity  to  aid 
the  rebellion,  cannot  be  charged  with 
the  offense  of  its  officers  in  their  in- 
dividual capacity.  Board  of  Field  Of- 
ficers of  South  Carolina  Troops  v.  U. 
S.  (1885)  20  Ct.  CI.  18.  See  AusHn  ▼. 
U.  S.  (1894)  15  Sup.  Ct.  167,  155  U. 
S.  417,  39  L.  Ed.  206,  holding  that  a 
statute  made  the  establishment  of  loy- 
alty in  fact  a  prerequisite  to  the  juris- 
diction. 

Parties.— The  assignee  of  one-half  of 
the  benefits  of  a  patent  which  was  used 
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by  the  federal  govemment  as  a  licensee 
may  present  his  claim  to  the  Court  of 
Claims  for  the  benefits  arising  out  of 
that  assignment,  notwithstanding  that 
his  assignor  joined  the  Confederacy  up- 
on the  Rebellion.  TT.  S.  v.  Burns 
(1870)  12  Wall.  246,  253,  20  L.  Ed.  388. 
The  court  will  not  enforce  equitable 
rights  of  an  assignee  of  a  claim  against 
the  United  States  under  an  assignment 
which  is  made  in  violation  of  a  statute. 
Burke  v.  U.  S.  (1877)  13  Ct.  CL  231. 
foUowing  U.  S.  V.  Gillis  (1877)  95  U. 
S.  407.  Where  a  claim  has  been  as- 
signed for  the  benefit  of  creditors,  the 
assignee  may  sue  in  the  name  of  the 
assignor.  Morgan  v.  U.  S.  (1878)  14 
Ct.  CL  319.  Actions  may  be  brought 
by  assigrnees  of  a  chose  in  action  in  the 
name  of  their  assignors,  to  the  use  of 
the  assignees.  Federal  Manufacturing 
&  Printing  Co.  v.  U.  S.  (1906)  41  Ct 
CI.  318. 

An  action  may  be  maintained  by  a 
principal  in  his  own  name,  though  the 
contract  is  in  the  name  of  his  agent. 
And  joining  the  agent  as  party  plaintiff, 
though  he  have  no  legal  interest,  will 
not  defeat  the  action.  Ramsdell  v.  U. 
S.  (1866)  2  Ct.«Cl.  50a 

Claimants  having  distinct  causes  of 
action,  but  rights  depending  on  the 
same  question  of  law,  may  be  included 
in  a  single  petition;  but  the  litigation 
must  end  in  several  and  distinct  judg- 
ments, and  no  right  of  appeal  will  exist 
in  favor  of  the  claimants  collectively. 
Peysert  v.  U.  S.  (1906)  41  Ct.  CI.  311. 
(Tlaimants.  alleging  an  undivided  inter- 
est in  a  common  fund,  may  unite  in  one 
petition.  But  where  no  one  of  the 
claimants  has  any  right,  title,  or  inter- 
est in  the  causes  of  action  of  the  oth- 
ers, it  is  a  misjoinder  of  parties.  Jones 
&  LaughUn  v.  U.  S.  (1907)  42  Ct.  a. 
178. 

The  court  has  power  to  bring  in  par- 
ties alleged  to  have  an  interest.  Globe 
Works  V.  U.  S.  (1910)  45  Ct.  C31.  497. 

Pleadings  and  procedure  In  generals— 

The  court,  in  deciding  on  the  rights  of 
claimants,  is  not  bound  by  any  special 
rules  of  pleading.  U.  S.  v.  Burns 
(1870)  12  Wall.  240,  254,  20  L.  Ed. 
388;  Little  v.  D.  C.  (1884)  19  Ct  CI. 
323.  But  the  allegations  and  proofs 
must  so  far  correspond  as  to  secure  to 
defendant  the  benefit  of  the  principle  of 
res  judicata.  Little  v,  D,  C.  (1884)  19 
Ct  CI.  323.  And  where  it  is  apparent 
that  the  plaintiff  must  recover,  if  at  all, 
under  the  terms  of  the  contract,  which 
is  set  out  in  or  attached  to  the  petition, 
the  question  of  the  right  of  recovery 
may  be  and  often  is  properly  presented 
by  demurrer.  New  Jersey  Foundry  & 
Mtkch.  Co.  V.  U.  S.  (1914)  49  Ct  CI. 
235.  The  pleadings  need  not  present  a 
ringle  issue  as  in  trials  by  jury.  The 
court  wiU  be  controlled  by  the  substance 
of  things  rather  than  by  forms  or  tech- 
nicalities, Peirce  v.  U.  S.  (1865)  1  Ct 
CL  105.  Th€  forms  of  pleading  in  the 
Court    of   Claims    do    not    preclude    a 
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plaintiff  from  recovering  that  which  i« 
justly  due  him  upon  the  facts  stated  in 
the  petition  and  proven,  although  there 
be  no  amount  in  the  petition  on  the  im- 
plied contract  Wood  v.  U.  S.  (1913) 
49  Ct.  CL  119.  But  the  allegations  of 
a  petition  cannot  be  general  and  indefi- 
nite. SchierUng  v.  U.  S.  (1888)  23  Ct 
CL  301.  The  rule  that  a  plain  state- 
ment of  facts  is  all  that  the  rules  of 
pleading  require  does  not  mean  that  the 
statement  may  be  so  general  as  to  leave 
the  defendants  in  doubt  as  to  what  de- 
mands they  must  meet.  Atlantic  Works 
V.  U.  S.  (1911)  46  Ct  CL  57.  See  U. 
S.  V.  Stratton  (1898)  88  Fed.  54,  31 
C.  C.  A.  384,  holding  that  a  petition 
must  contain  a  succinct  statement  of 
facts  on  which  the  claim  is  based. 

An  amended  petition,  based  upon  a 
certain  contract  and  its  extensions,  may 
be  filed,  instead  of  attempting  to  file  a 
substitute  for  the  original  petition, 
where  the  original,  which,  with  all  the 
records  in  the  case,  has  been  lost  was 
based  on  that  contract  and  its  exten- 
sions, with  others  in  addition.  District 
of  Columbia  v.  Talty  (1901)  21  Sup. 
Ct  896,  182  U,  S.  510,  45  L.  Ed.  1207. 

The  forms  of  procedure  so  far  as  they 
relate  to  pleading  are  not  rigid,  but  the 
rules  and  practice  are  strict  in  matters 
of  jurisdiction.  Murray  v.  U.  S.  (1911) 
46  Ct  CL  94. 

Loyalty  as  Jurisdictional  fact^— An  al- 
legation that  the  owner  of  cotton  taken 
under  the  Captured  or  Abandoned 
Property  Act  was  pardoned  for  any  aid 
to  rebellion  during  the  Civil  War  is  a 
compliance  with  the  provision  requir- 
ing an  allegation  of  continuous  loyalty. 
Houston  V.  U.  S.  (1914)  49  Ct  CL  318. 

The  effect  of  the  general  amnesty  and 
pardon  granted  by  the  President  was  to 
relieve  all  persons  who  had  participat- 
ed in  the  Civil  War  from  any  imputa- 
tion of  disloyalty;  and  a  claimant  may 
plead  loyalty,  and  prove  the  averment 
by  the  said  pardon,  or  he  may  allege 
the  fact  of  participation  in  the  Civil 
War,  and  in  connection  therewith  plead 
the  said  effect  of  the  pardon.  Lincoln 
V.  U.  S.  (1914)  49  Ct  CL  300.  See,  al- 
so, Witkowski  V.  U.  S.  (1871)  7  Ct  CL 
393.  It  is  not  necessary  to  prove  adhe- 
sion to  the  United  States  during  the  war, 
or  personal  pardon.  Armstrong  v.  U.  S. 
(1871)  13  WaU.  154,  155,  20  L.  Ed. 
614;  Pargoud  v.  tJ.  S.  (1871)  13  Wall. 
156,  157,  20  L.  Ed.  640.  In  a  claim  by 
an  administrator  it  is  no  bar  that  dece- 
dent gave  aid  or  comfort  to  the  rebel- 
lion where  the  property  was  taken  from 
the  administrator  who  never  gave  such 
aid  or  comfort  Carroll  v.  U.  S.  (1871) 
13  Wall.  151,  153,  20  L.  Ed.  565.  See 
Peirse  v.  U.  S.  (1865)  1  Ct  CL  195, 
holding  that  the  jurisdiction  of  the 
court  depends  on  the  allegations  that 
the  claimants  and  all  former  owners  of 
the  claim  have  borne  true  allegiance, 
etc.,  to  the  govemment,  and  have  not 
aided,  etc.,  the  rebellion.  Therefore 
they  are  allegations  of  substance,  and 
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if  an  issue  raised  thereon  should  be 
found  against  the  claimant  it  would  be 
an  end  of  the  case.  See  Brockett  ▼. 
U.  S.  (1866)  2  Ct.  CI.  213,  holding  that 
averment  of  loyalty  in  a  petition  is  es- 
sential, as  the  solicitor  has  a  right  to 
traverse  it,  and  he  cannot  traverse 
what  is  not  averred.  The  omission  of 
such  averment  is  fatal.  Lieave  to  plead 
specially  to  these  allegations,  after  is- 
sue joined,  will  be  granted.  This 
course  will  better  promote  the  conven- 
ience of  suitors  than  one  whi^h  would 
require  the  solicitor  to  interpose  that 
plea  in  all  cases.  See  Carlisle  v.  XJ.  S. 
(1872)  16  WaU.  147,  21  L.  Ed.  426; 
Austin  V,  U.  S.  (1894)  15  Sup.  Ct  167, 
155  U.  S.  417,  39  L.  Ed.  206;  Green  v. 
U.  S.  (1872)  8  Ct  CI.  412. 

— *  Evidence  of  loyalty^— See  post,  { 
1152,  and  notes  thereunder. 

Assignments.— One  who  is  in  legal  ef- 
fect merely  the  assignee  of  a  claim 
against  the  government  cannot  main- 
tain an  action  upon  it,  though  he  holds 
an  oflSdal  voucher  for  it  issued  to  him 
in  his  own  name.  Johnston  v.  U.  S. 
(1877)  13  Ct  CI.  217. 

The  provision  that  the  petition  shall 
set  forth  any  assignment  relates  to  as* 
signments  which  actually  prescribe  a 
legal  or  equitable  interest  and  does  not 
require  the  setting  forth  of  assignments 
which  on  their  face  are  null  and  void. 
The  extent  and  legality  of  an  assign- 
ment are  open  to  inquiry  where  the 
proper  plea  of  fraud  is  filed  by  the  de- 
fendants. Globe  Works  v.  U.  S.  (1910) 
45  Ct  CI.  497. 

Petitions  iield  ln8ufflclent.^A  petition 
held  insufficient  U.  S.  v.  Stratton 
(1898)  88  Fed.  54,  31  C.  C.  A.  384. 

Where  the  petition  avers  as  a  con- 
clusion that  the  dredging  was  to  be 
done  by  defendants  "through  other 
agencies"  in  such  manner  as  not  to  in- 
terfere with  or  delay  plaintiff,  but  fails 
to  aver  a  contractual  obligation  in  that 
regard,  it  does  not  state  a  cause  of  ac- 
tion. New  Jersey  Foundry  &  Mach. 
€o.  V.  XJ.  S.  (1914)  49  Ct  CI.  235. 

Claimants  who,  having  no  joint  in- 
terest whatever,  unite  their  several 
claims  in  one  petition,  present  a  prece- 
dent in  violation  of  all  rules  of  plead- 
ing. Wilson  V.  U.  S.  (1865)  1  Ct  CL 
318. 

An  amended  petition,  showing  that 
one  of  the  parties  has  no  interest  in 
the  claims  set  up,  establishes  a  fatal 
misjoinder  of  parties  and  interests. 
Parish  V.  U.  S.  (1865)  1  Ct  CI.  345. 

A  petition  not  averring  that  an  ap- 
plication has  been  made  to  the  proper 
department  to  have  the  claim  adjusted 
will  be  dismissed.  Calkins  v.  U.  S. 
(1865)  1  Ct  CI.  382. 

It  is  a  fatal  objection  to  a  recovery 


that   the   petition  asks   for  no   relief. 
Patterson  v.  U.  S.  (1870)  6  Ct  OL  40. 

Verifloatlon  of  petit ion^^This  section 
does,  not  make  verification  of  the  peti- 
tion a  jurisdictional  requisite.  The 
court  acquires  jurisdiction  by  the  filing 
of  the  petition,  and  it  may  be  verified 
at  any  time  with  the  leave  of  the  court 
Griffin  v.  U.  S.  (1877)  13  Ct  CI.  257. 
Eastern  Band  of  Cherokee  Indians  v. 
Cherokee  Nation  West  (1883)  19  Ct 
CI.  35.  But  when  Congress  provides 
specially  in  a  certain  case  that  the  suit 
must  be  brought  within  a  specified  pe- 
riod and  that  the  petition  must  be  veri- 
fied by  a  designated  officer  of  the  claim- 
ants, the  requirements  take  the  case 
out  of  the  general  provisions  of  law 
and  must  be  strictly  complied  with. 
Eastern  Band  of  Cherokee  Indians  v. 
Cherokee  Nation  West  (1883)  19  Ct 
CI.  35. 

Where  a  suit  is  prosecuted  by  the  as- 
signor of  a  claim  to  the  use  of  the  as- 
signee the  verification  of  the  petition 
by  the  executrix  of  the  assignor,  on  her 
dying  pendente  lite,  sufficiently  con- 
nects him  with  the  case.  Pullen  v.  U. 
S.  (1871)  7  Ct  CL  507.* 

Where  a  suit  is  brought  in  the  name 
of  the  assignor  of  a  claim  for  the  use 
of  the  assignee,  the  assignor  must  be 
connected  with  the  case  by  verifying 
the  petition,  or  filing  a  warrant  of  at- 
torney, under  rule  II,  or  proving  the 
assignment  Silverhill  v.  U.  S.  (1869) 
5  Ct  CI.  610. 

Where  a  suit  is  brought  in  the  name 
of  two  parties,  setting  up  a  joint  title 
and  common  ownership,  and  the  evi- 
dence indicates  that  only  one  of  the 
parties  is  entitled  to  the  proceeds,  yet 
if  he  verified  the  petition  presenting 
the  joint  title,  judgment  will  be  ren- 
dered accordingly,  and  not  for  him  in- 
dividually. Richmond  v.  U.  S.  (1871) 
7  Ct  CI.  533. 

Where  a  claimant  neglects  to  verify 
his  petition,  the  defendants  should 
move  to  dismiss  it  for  the  irregularity. 
They  cannot  take  advantage  of  the 
omission  as  a  jurisdictional  defect 
Griffin  V.  U.  S.  (1877)  13  Ct  CL  257. 

Grounds  of  reco very w— The  Supreme 
Court  cannot  act  upon  a  statement 
found  in  the  opinion  of  the  lower  court 
as  to  a  fact  necessary  to  support  the 
claim,  which  is  not  found  in  claimant's 
petiUon.  Johnson  v,  U.  S.  (1896)  16 
Sup.  Ct  377,  378.  160  U,  S.  546,  40 
L.  Ed.  529.  And  a  recovery  cannot  be 
had  on  a  ground  presented  by  argu- 
ment, but  not  set  forth  in  petition. 
Brown  v.  U.  S.  (1865)  1  Ct  CL  377. 

Cited  without  definite  application, 
Kendall  t.  U.  S.  (1883)  2  Sup.  Ct.  277, 
107  U.  S.  123,  27  L.  Ed.  437. 


§  1151.  (Jud.  Code,  §  160.)     Petition  dismissed,  when. 

The  said  allegations  as  to  true  allegiance  and  voluntary  aiding, 
abetting,  or  giving  encouragement  to  rebellion  against  the  Govern- 
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ment  may  be  traversed  by  the  Government,  and  if  on  the  trial  such 
issues  shall  be  decided  against  the  claimant,  his  petition  shall  be 
dismissed. 

R.  S.  I  1073.    Act  March  3,  1911,  c  231,  §  160,  36  Stat  1139. 

Notes  of  Deoiflions 


Construction  and  operation  In  gen- 
erals—This  statute,  being  an  enactment 
of  former  statutes,  is  to  be  construed 
as  the  original  statutes  were  construed 
by  the  Supreme  Court.  Lincoln  v.  U. 
S.  (1914)  49  Gt.  CL  300.  And  must 
be  executed  with  the  limitations  previ- 
ously imposed  by  the  Supreme  Court. 
The  proceedings  go  on  under  the  Code 
just  as  under  the  original  statutes  re- 
lating to  loyalty.  Duncan  v.  U.  S. 
(1913)  48  Ct.  CI.  488.  If  one  member 
of  a  business  firm  within  the  insur- 
rectionary districts  give  aid  or  comfort 
to  the  rebellion,  it  defeats  a  recovery 
as  to  all  of  the  firm,  for  the  court  can- 
not sever  the  copartners,  nor  ascertain 
their  individual  interests.  Schreiner  v. 
U.  S.  (1870)  6  Ct  CI.  359.  But  where 
the  joint  owners  of  captured  property 
bring  a  joint  suit  for  the  proceeds,  and 


the  one  establishes  his  loyalty  and  the 
other  fails  to  do  so,  judgment  will  be 
rendered  in  favor  of  the  one  to  the  ex- 
tent of  his  joint  interest  in  the  fund, 
and  the  petition  of  the  other  will  be 
dismissed.  Meldrim  v.  U.  S.  (1871)  7 
Ct  CI.  595.  R.  S.  §  1073,  embodied 
herein,  does  not  require  an  executor  to 
prove  the  loyalty  of  his  testator,  for 
only  proof  of  the  loyalty  of  him  who 
sues  is  required.  White  v.  U.  S.  (1884) 
19  Ct  CI.  436.  And  see  ante,  f  1150, 
and  notes  thereunder,  and  post,  §§  1152, 
1153,  and  notes  thereunder. 

Is8ue8.^-When  a  party  sells  goods  to 
one  whom  he  alleges  to  be  the  agent 
of  a  quartermaster,  and  all  of  the  al- 
legaitions  of  the  petition  are  traversed, 
he  must  prove  the  appointment  of  both 
the  quartermaster  nnd  of  his  acent 
Calkins  v.  U.  S.  (1865)  1  Ct  CI.  382. 

§  1152.  (Jud.  Code,  §  161.)     Burden  of  proof  and  evidence  as  to> 
loyalty. 

Whenever  it  is  material  in  any  claim  to  ascertain  whether  any 
person  did  or  did  not  give  any  aid  or  comfort  to  forces  or  govern- 
ment of  the  late  Confederate  States  during  the  Civil  War,  the 
claimant  asserting  the  loyalty  of  any  such  person  to  the  United  States 
during  such  Civil  War  shall  be  required  to  prove  affirmatively  that 
such  person  did,  during  said  Civil  War,  consistently  adhere  to  the 
United  States  and  did  give  no  aid  or  comfort  to  persons  engaged  in 
said  Confederate  service  in  said  Civil  War. 

R.  S.  8  1074.    Act  March  3,  1911,  c.  231,  §  161,  36  Stat  1139. 

Notes  of  Decisions 

Power  of  Congress.— Where  a  claim- 
ant's rights,  if  any.  are  created  by  the 
statute  which  refers  the  claim,  it  is 
within  the  constitutional  authority  of 
Congress  to  specify  as  a  condition  to 
relief  that  he  be  found  loyal  in  fact. 
Austin  V.  U.  S.   (1890)  25  Ct  CI.  437. 

Congress  may  require  proof  of  loyal- 
ty in  fact,  as  distinguished  from  inno- 
cence in  law,  as  a  condition  precedent 
to  the  jurisdiction  of  courts,  without  re- 
gard to  pardon.  Lincoln  v.  U.  S.  (1914) 
49  Ct  CI.  300. 

Construction   and   operation  in   gen- 

erald— This  statute,  being  an  enactment 
of  former  statutes,  is  to  be  construed  as 
the  original  statutes  were  construed  by 
the  Supreme  Court  Lincoln  v.  U.  S. 
(1914)  49  Ct  CI.  300.  And  this  sec- 
tion must  be  executed  with  the  limita- 
tions previously  imposed  by  the  Su- 
preme Court.  The  proceedings  go  on 
under  the  Code  just  as  under  the  orig- 
inal statutes  relating  to  loyalty.  Dun- 
can ▼.  U.  S.  (1913)  48  Ct  CI.  488. 
This  section,  though  anterior  to  Bow- 
man Act  1883,  post,  S  1175,  controls 
cases  under  it    Watson  y.  U.  S.  (1890) 


25  Ct  CI.  110;    Austin  v.  U.  S.  (1800) 
25  Ct  CI.   437. 

"Aid  or  comfort"  to  rebellion  In  gen- 
eral.^" Aid  or  comfort"  defined.  Young 
V  U.  S.  (1877)  97  U,  S.  39.  24  L.  Ed. 
992.  A  loyal  person  surrounded  by  con- 
tending armies  is  not  hound  to  a'^nnrlon 
his  family;  and  removing  it  to  a  retired 
place  of  safety,  though  within  the  Con- 
federate lines,  is  not  aid  and  comfort 
Hayden  v.  U.  S.  (1868)  4  Ct  CI.  475. 
Involuntary  patrol  duty  in  the  "home 
guard"  of  Mobile,  not  military,  but  in 
the  nature  of  police  duty,  is  not  "aid 
or  comfort"  Miller  v.  U.  S.  (1868)  4 
Ct  CI.  2S8.  It  is  not  aid  or  comfort 
to  the  rebellion  for  an  alien,  resident 
abroad,  to  purchase  the  products  of  the 
insurrectionary  districts  for  ordinary 
business  purposes  througu  a  commercial 
house  within  the  rebel  lines,  and  to  ac- 
cept and  pay  drafts  abroad  drawn  for 
the  purchase  price  of  the  products. 
Harrison  v.  U.  S.  (1870)  6  Ct  CI.  323. 
The  mere  writing  of  a  letter  during  the 
rebellion  by  a  British  subject  resident 
within  the  insurrectionary  districts,  ad- 
dressed to  the  head  of  the  rebel  gov- 
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emment,  unaccompanied  by  the  sending, 
uttering,  or  publishing  thereof,  is  not  an 
act  of  aid  or  comfort  to  the  rebellion, 
though  it  contain  proffer  of  services. 
But  the  writing  and  sending  of  such  a 
letter  is  aid  and  comfort  to  the  rebel- 
lion, in  Yiolation  of  the  alien's  proper 
neutraUty.  Medway  v.  U.  S.  (1870)  6 
Ct.  CI.  421.  To  unite  in  forming  a  co- 
partnership for  the  purpose  of  run- 
ning the  blockade,  shipping  cotton,  and 
bringing  into  the  insurrectionary  states 
articles  suited  to  the  wants  of  the  peo- 
ple, the  sanction  of  the  government  to 
be  first  given,  and  nothing  in  fact  being 
done  by  the  copartnership,  does  not 
constitute  aid  or  comfort  to  the  rebel- 
lion. Austell  V.  U.  S.  (1871)  7  Ct.  CI. 
599.  The  bombardment  of  Sumter  was 
the  beginning  of  the  rebellion,  and  if 
from  that  event  a  citizen  did  faithfully 
and  consistently  adhere  to  the  United 
States,  his  previous  errors  should  not 
be  deemed  sufficient  to  attach  to  him 
the  infamy  of  treason.  Culliton  v.  U. 
S.  (1869)  5  Ct  CL  627.  See  Lynch  v. 
U.  S.  (1867)  3  Ct.  CI.  392. 

Presumptions  and  burden  of  proof.— 

The  presumptions  of  loyalty  are  in  fa- 
vor of  a  claimant  residing  before  and 
during  the  rebellion  in  a  loyal  state, 
though  he  continue  to  own  and  work  a 
plantation  in  Louisiana,  as  they  are 
against  one  residing  in  a  disloyal  state. 
Turner  v.  U.  S.  (1867)  3  Ct.  CI.  400; 
Wayne  v.  U.  S.  (1868)  4  Ct.  CI.  426; 
Fordham  v.  U.  S.  (1868)  4  Ct.  CI.  469. 
But  see  Thomas  v.  U.  S.  (1867)  3  Ct 
CI.  52,  as  to  presumptions  as  to  a  col- 
ored freeman  residing  in  insurgent 
states. 

The  residence  of  a  citizen  of  a  loyal 
state,  for  the  purpose  of  gain,  in  a  ter- 
ritory where  the  rebel  force  holds  sway, 
is  prima  facie  evidence  of  giving  aid  and 
comfort  Stark  v.  U.  S.  (1868)  4  Ct 
CL  280.  But  where  a  claimant  shows 
that  his  residence  within  the  insurrec- 
tionary states  during  a  part  of  the  re- 
bellion was  involuntary,  and  establishes 
his  loyalty  for  the  remainder,  a  pre- 
sumption exists  in  favor  of  his  loyalty. 
Ealer  v.  U.  S.  (1868)  4  Ct  CL  372. 
The  presumption  of  disloyalty  does  not 
attach  to  the  citizen  of  a  loyal  state 
who  was  temporarily  in  the  South  at 
the  outbreak  of  the  rebellion,  and,  be- 
ing aged,  infirm,  and  poor,  was  unable 
to  escape.  Spain  v.  U.  S.  (1869)  5  Ct 
CL  598.  The  court  will  regard  with 
suspicion  the  loyalty  of  a  person  who 
held  Confederate  bonds,  or  who  em- 
barked in  the  organization  of  a  com- 
pany designed  to  purchase  steamers 
with  a  view  to  import  and  export  mer- 
chandise. Claussen  v.  U.  S.  (1867)  3 
Ct.   CL   253. 

A  claimant  should  establish  the  fact 
that  he  did  not  give  aid  and  comfort  by 
his  intimate  associates,  or  at  least  by 
witnesses  of  whom  some  knowledge  ex- 
ists that  they  themselves  were  loyal,  and 
ztot  by  his  employes,  or  those  interested 
in  the  property,  the  value  of  which  is 
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claimed.  Id.  And  must  show  that  he 
complied  with  the  rigid  requirements  of 
the  law  in  relation  to  allegiance  and 
conduct  during  the  rebellion.  Gross- 
meyer  ▼.  U.  S.  (1868)  4  Ct  CL  1. 
Direct  and  positive  proof  of  loyalty  is 
required.  Dothage  v.  U.  S.  (1868)  4Ct 
CL  208.  Claimanto  held  required  to 
prove  affirmatively  their  loyalty.  Zell- 
ner  v.  U,  S.  (1868)  4  Ct  CL  480.  Tes- 
timony  of  a  single  witness  negative  in 
its  character,  is  not  satisfactory  proof 
of  loyalty,  where  the  claimant  volun- 
tarily resided  during  the  rebellion  with- 
in the  insurrectionary  districts,  and  h*ad 
friends  and  neighbors  who  might  testify 
as  to  his  conduct  during  the  war.  Pat- 
terson V.  U.  S.  (1870)  6  Ct  CL  40. 

It  is  sufficient  for  a  body  corporate 
to  show  that  it  never  gave  aid  or  com- 
fort to  the  rebellion,  by  showing  that 
it  was  incorporated  for  a  lawful  pur- 
pose, and  that  it  never  applied  any  part 
of  its  funds  to  aid  the  rebellion.  He- 
brew Conjrregation  Benai  Berith  Jacob 
V.  U.  S.  (1870)  6  Ct  CL  241.  Loyalpr 
which  a  claimant  may  seek  to  establish 
must  be  shown  both  negatively  and 
positively— that  he  never  gave  aid  or 
comfort  to  the  rebellion,  that  be  has 
consistently  adhered  to  the  United 
States.  Wylie  v.  U.  S.  (1870)  6  Ct 
CL  295. 

See,  also,  Dereef  v.  U.  S.  (1807)  3 
Ct  CL  163;  Byrnes  v.  U.  S.  (1867)  3 
Ct  CL  195;  Pollard  v.  U,  S.  (1868)  4 
Ct  CL  328;  Knee  v.  U.  S.  (1868)  4 
Ct  CL  583;  Stern  v.  U.  S.  (1860)  5 
Ct  CL  596;  Tayloe  v.  U.  S.  (1869)  5 
Ct  CL  701;  Mills  v.  U.  S.  (1870)  6  Ct 
CL  253;  Nugent  v.  U.  S.  (1870)  6  Ct 
CL  305;  Stoddart  v.  U.  S.  (1870)  6  Ct 
CL  340;  CarUsle  v.  U.  S.  (1870)  6  Ct 
CL  398;  Green  v.  U.  S,  (1874)  10  Ct 
CL  466. 

—  Amnesty^— The  proclamation  of 
December  25,  1868,  relieves  a  citizen 
coming  within  its  terms  from  making 
proof  of  loyalty.  Witkowski  v.  U.  S. 
(1871)  7  Ct  CL  393;  Waring  v.  U. 
S.  (1871)  7  Ct  CL  501.  See  U.  S.  v. 
Padelford  (1869)  9  WaU.  531,  19  L. 
Ed.  788.  And  see  Pargoud  y.  U.  S. 
(1868)  4  Ct  CL  337. 

The  Court  of  Claims  will  take  judicial 
notice  of  this  proclamation.  Lincoln 
v.  U.  S.  (1914)  49  Ct  CL  300. 

Stipulations^— A  stipulation  between 
a  claimant's  attorney  and  the  Attorney 
General  that  ex  parte  affidavits  may  be 
taken  instead  of  depositions  cannot  be 
upheld  by  the  court,  so  as  to  dispense 
with  competent  evidence  which  it  deems 
material.  Jones  &  Laughlin  y.  U.  S. 
(1907)  42  Ct.  CL  178. 

Loyaity  proved^— The  provision  re- 
quiring a  claimant  to  allege  that  he  had 
never  given  aid  to  rebellion,  i^  met  by 
allegation  and  proof  of  pardon  for  any 
acts  of  disloyalty  committed  during  the 
Civil  War,  and  for  that  purpose  the 
general  amnesty  granted  December  25, 
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1868,  furnishes  sufficient  proof.     Lin- 
coln V.  U.  S.  (1914)  49  Ct  CI.  800. 

Expressed  sentiments  of  loyalty,  go- 
ing beyond  the  Confederate  lines,  acts 
of  kindness  to  Union  prisoners,  render- 
ing services  to  United  States  military 
forces,  or  freeing  slaves  held  proof  of 
loyalty.  Foley  v.  U.  S.  (1867)  3  Ct 
CI.  53;  ReUs  v.  U.  S.  (1867)  3  Ct  CI. 
61;  Graver  v.  U.  S.  (1867)  3  Ct  CL 
83;  Hancock  v.  U.  S.  (1867)  3  Ct 
CL  177;  Reynolds  v.  U.  S.  (1867)  3 
Ct  CI.  232;  Hudnal  v.  U.  S.  (1867) 
3  Ct  CL  291;  Potter  v.  U.  S.  (1867) 
3  Ct  CL  390;  Fennerty  v.  U.  S.  (1867) 
3  Ct  CL  437.  See  Aubert  v,  U.  S. 
(1867)  3  Ct  CI.  84;  Koester  v.  U.  S. 
(1867)  3  Ct  CL  95;  Edmonds  v.  U.  S. 
(1867)  3  Ct  CL  179;  Clark  v.  U.  S. 
(1867)  3  Ct  CL  228;  Armstrong  v.  U. 
S.  (1867)  3  Ct  CI.  243;  HUbom  v.  U. 
S-  (1867)  3  Ct  CL  270;  Grossmeyer  v. 


U.  S.  (1869)  4  Ct  CL  1;  Padelford  v. 
U.  S.  (1868)  4  Ct  CL  316;  Baler  v. 
U.  S.  (1868)  4  Ct  CL  372;  Quinby  ▼. 
U.  S.  (1868)  4  Ct  CL  417;  Ayers  v.  U. 
S.  (1868)  4  Ct  CL  422;  Foster  v.  U. 
S.  (1869)  5  Ct  CL  412;  Koester  v. 
U.  S.  (1869)  5  Ct  CL  642;  Price  v. 
U.  S.  (1869)  5  Ct  CL  706. 

Loyalty  not  proved.-^earing  v.  U. 
S.  (1867)  3  Ct  CL  165;  McKay  v.  U. 
S.  (1867)  3  Ct  CL  181;  Donnelly  v. 
U.  S.  (1867)  3  Ct  a.  276;  Stark  v.  U. 
S.  (1868)  4  Ct  CL  280;  Bates  v.  U. 
S.  (1868)  4  Ct  CL  569;  Armstrong  v. 
U.  S.  (1869)  5  Ct  CL  623;  Fisher  v. 
U.  S.  (1870)  6  Ct  CL  235;  Witkowski 
v.  U.  S.  (1870)  6  Ct  CL  406;  Young  v. 
U.  S.  (1876)  12  Ct  CL  648. 

Cited  without  definite  application, 
Hall  v.  U.  S.   (1892)   27  Ct  CL  438. 


§  1153.  (Jud.  Code,  §  162.)     Claims  for  proceeds  arising  from  sales 
of  abandoned  property. 

The  Court  of  Claims  shall  have  jurisdiction  to  hear  and  deter- 
mine the  claims  of  those  whose  property  was  taken  subsequent 
to  June  the  first,  eighteen  hundred  and  sixty-five,  under  the  provi- 
sions of  the  Act  of  Congress  approved  March  twelfth,  eighteen  hun- 
dred and  sixty-three,  entitled  "An  Act  to  provide  for  the  collection 
of  abandoned  property  and  for  the  prevention  of  frauds  in  insur- 
rectionary districts  within  the  United  States/'  and  Acts  amendatory 
thereof  where  the  property  so  taken  was  sold  and  the  net  proceeds 
thereof  were  placed  in  the  Treasury  of  the  United  States;  and  the 
Secretary  of  the  Treasury  shall  return  said  net  proceeds  to  the  own- 
ers thereof,  on  the  judgment  of  said  court,  and  full  jurisdiction  is 
given  to  said  court  to  adjudge  said  claims,  any  statutes  of  limita- 
tions to  the  contrary  notwithstanding. 

Act  March  3,  1863,  c.  120,  f  3,  12  Stat  820.    Act  March  3,  1911,  c.  231,  § 
162,  36  SUt  1139. 

Notes  of  Deoisions 


1.  Construction  and  operation  In  general. 

S.  "Owners"   within    statute. 

S.  Proof  of  ownership. 

4.  Jurisdiction. 

5.  Parties. 

6.  Interpleader. 

7.  Pleadings  and  proof. 

8.  Loyalty. 

9.  Relief  awarded. 

10.  Decisions  under  Act  1863,  o.  120,  in  gen- 
eral. 

I.  Construction  and  operation  In  gen- 
eralw— No  suit  could  be  maintained  if 
the  property  was  neither  captured, 
seized,  nor  sold,  and  the  proceeds  were 
not  in  the  treasury.  Spencer  v.  U.  S. 
(1875)  91  U.  S.  577,  578,  23  L.  Ed.  462. 
A  suit  is  one  in  equity  against  a  specific 
fund,  partaking  of  the  nature  of  a  pro- 
ceeding in  rem.  Jurisdiction  depends 
on  there  being  a  fund.  An  action  may 
be  maintained  and  a  decree  rendered 
when  the  **net  proceeds"  are  construc- 
tively in  the  treasury,  though  not  ap- 
pearing in  that  fund..  Hudnal  v.  U.  S. 
(1867)  3  Ct  CI.  291.  The  United 
States  are  liable  only  for  the  proceeds 
of  property  which  actually  in  some 
form  reached  the  treasury.  Thomas  v. 
U-  S.  (1876)  12  Ct  CL  273;   Irvine  & 


Field's  Representatives  v.  U.  S.  (1883) 
18  Ct  CI.  615.  For  the  purpose  of 
abandoned  or  captured  property  act 
was  that  all  suits  affecting  the  fund 
should  be  before  the  court  at  the  same 
time.  Where  this  condition  has  been 
complied  with  by  a  petition  suflSciently 
defining  the  property  and  intelligibly 
setting  forth  the  title  by  which  it  was 
acquired,  so  as  to  constitute  a  notice 
of  lis  pendens  against  those  proceeds, 
a  change  of  parties  can  be  allowed, 
though  the  jurisdictional  period  for 
bringing  a  new  suit  has  passed;  but 
where  a  petition  merely  alleges  pos- 
session and  ownership  in  the  claimant 
at  the  time  of  capture,  when  they  in 
fact  were  in  her  husband,  the  court  is 
without  power  to  substitute  his  exec- 
utor as  claimant  Thomas  v.  U..  S. 
(1876)  12  Ct  CI.  273.  Was  to  secure 
the  seizure  of  property  of  loyal  as  well 
as  disloyal  persons  in  enemy's  country, 
and  to  create  a  new  channel  whereby 
the  proceeds  might  reach  the  treasury. 
If  the  proceeds  reached  the  treasury, 
it  constitutes  no  defense  to  show  that  a 
moiety  of  the  proceeds  was  deposited 
under  an  order  of  a  court  of  admiralty 
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and  subsequently  paid  out  and  distribut- 
ed as  prize  iponey  under  a  decree  of 
the  same  court  Winchester  v.  U.  S. 
(1878)  14  Ct.  CI.  13.  Sep  U.  R.  v.  Pugh 
(1878)  ©9  U.  a  265.  267,  25  L.  Ed. 
322;  Gearing  v.  U.  S.  (1867)  3  Ct  CL 
165;  Mayer  v.  U.  S.  (1867)  3  Ct  CI. 
249;  Grossmeyer  v.  U.  S.  (1868)  4  Ct 
CI.  1;  Wylie  v.  U.  S.  (1870)  6  Ct  CI. 
295;  Slawson  ▼.  U.  S.  (1870)  6  Ct  CI. 
370;  Moore  v.  U.  S.  (1874)  10  Ct  CL 
375. 

2.  "Owners"       within       statute.-A 

colored  citizen,  resident  during  the 
rebellion  at  Charleston,  who  purchased 
cotton  more  than  a  year  previous  to  the 
occupation  of  the  city  by  the  United 
States  forces,  is  the  owner.  Oliver  v. 
V.  S.  (1867)  3  Ct  CI.  62. 

Where  a  person  residing  in  a  loyal 
state  directs  his  debtor,  living  in  an  in- 
surrectionary state,  to  invest  the 
amount  due  him  in  cotton  and  keep  it 
for  him  till  rebellion  be  suppressed,  and 
debtor  makes  the  purchase  in  good 
faith  and  turns  it  over  to  another  to  be 
held  for  use  of  creditor,  the  creditor 
is  the  owner.  Grossmeyer  v.  XJ.  S. 
(1868)  4  Ct  CI.  1. 

Partners  efore  the  rebellion,  the  one 
residing  in  New  York,  the  other  in 
Mobile,  are  joint  owners  and  entitled 
to  the  net  proceeds.  Miller  v.  U.  S. 
(1868)  4  Ct  CI,  288. 

Where  one  claiming  to  be  merely  an 
agent  or  debtor  at  the  South  buys  cot- 
ton, and  holds  and  after  capture  re- 
ports it  in  his  own  name,  an  action 
cannot  be  maintained  by  the  Northern 
principal  or  creditor  for  the  proceeds  in 
the  treasury.  Tait  v.  U.  S.  (1869)  6 
Ct  CI.  638. 

Where  personal  property  of  the  wife 
before  marriage  was  captured  by  the 
army  after  marriage,  a  suit  for  the 
net  proceeds  cannot  be  maintained  by 
the  widow  in  her  own  right.  Roddin  v. 
U.  S.   (1870)  6  Ct  CI.  308. 

A  factor,  intrusted  with  property  for 
sale,  though  he  has  made  advances  on 
it,  for  which  he  has  a  lien,  cannot  be 
deemed  nhe  owner."  U.  S.  v.  Villa- 
longa  -(1874)  90  U.  S.  (23  WaU.)  35, 
23  L.  Ed.  64. 

An  administrator  in  possession  is 
the  owner.  Carroll  v.  U.  S.  (1871)  7 
Ct  CI.  255.  An  infant,  who  inherits 
and  is  possessed  of  a  plantation  in  Mis- 
sissippi, is  owner  of  the  products  of 
the  plantation,  and  may  maintain  a 
suit  by  her  guardian  for  the  proceeds. 
Moore  v.  U.  S.  (1871)  7  Ct  CI.  356. 
A  husband  may  recover,  though  the 
petition  alleges  that  the  wife  was  '*the 
owner  and  in  possession,"  and  that  the 
cotton  was  purchased  with  money  re- 
ceived from  her  mother.  Green  v.  U. 
S.  (1871)  7  Ct  CL  496;  Foley  v.  U. 
S.  (1871)  7  Ct  CL  449;  ReUly  v.  U. 
S.  (1871)  7  Ct  CL  504.  But  where 
husband  and  wife  may  assert  adverse 
titles  to  personal  property,  the  ad- 
ministrator of  the  wife,  being  also  ad- 
ministrator of  the  husband,  cannot  set 
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up  the  title  of  the  husband  in  a  suit 
brought  by  her  to  recover  the  pro- 
ceeds of  her  individual  property. 
Thomas  v.  U.  S.  (1875)  11  Ot  CL  722. 
Where  property  is  bought  after  dis- 
solution of  a  firm,  and  while  its  affairs 
are  in  process  of  liquidation  by  the 
managing  partner  in  the  name  of  the 
firm,  but  with  his  own  funds,  he  is 
the  owner.  Low  ▼.  U.  S.  (1871)  7 
Ct.  CL  515.  Where  a  firm  buys  prop- 
erty with  money  of  a  member  as  agent 
of  the  children'  of  a  deceased  partner, 
and  the  purchase  is  in  the  name  of 
the  firm  and  mingled  with  the  mass  of 
its  own  property,  it  was  the  owner. 
Weed  V.  U.  S.  (1872)  8  Ct  CL  405.  A 
factor  in  possession,  with  a  lien  on  the 
property  for  advances  made,  is  the 
owner,  but  liable  to  his  principal  for 
the  surplus,  after  paying  his  own  ad- 
vances, as  if  this  suit  were  an  action  of 
trover.  Villalonga  v.  U.  S.  (1872)  8 
Ct  CL  452.  The  possibility  that  on 
the  settlement  of  an  intestate's  estate, 
his  son  may  be  entitled  to  a  distributive 
share  thereof,  does  not  make  him  the 
owner.  Hamner  v.  U.  S.  (1877)  13  Ct 
CL  7.  A  person  entitled  to  the  fund,  or 
a  portion  of  it,  is  a  proper  claimant  un- 
der the  statute,  whether  his  title  be 
legal  or  equitable.  The  technical  rule 
of  the  common  law  will  not  defeat  the 
equitable  title  of  a  feme  covert  to  cap- 
tured property  the  proceeds  whereof 
are  in  the  treasury.  If  she  was  en- 
titled in  equity  to  hold  the  property,  she 
may  recover  the  fund  derived  from  it, 
and  be  deemed  the  owner  within  the 
true  intent  of  the  statute.  Meriwether 
V.  U.  S.  (1877)  13  Ct  CL  259;  Bem- 
heimer  v.  U.  S.  (1869)  5  Ct  CL  549; 
Dillon  V.  U.  S.  (1869)  5  Ct  CL  586; 
Kohns  V.  U.  S.  (1869)  5  Ct  CL  603; 
Mix  V.  U.  S.  (1870)  6  Ct  CL  410; 
Gowdy  V.  U.  S.  (1870)  6  Ct  CL  328; 
Woodruff  V.  U.  S.  (1871)  7  Ct  CL  605. 

3. Proof  of  ownership^— Undis- 
turbed possession  for  two  years  before 
capture  is  sufficient  proof  of  owner- 
ship. Geilfyss  v.  U.  S.  (1868)  4  Ct  CL 
478. 

Evidence  held  to  show  ownership. 
Brown  v.  U.  S.  (1867)  3  Ct  CL  119. 

Facts  held  prima  facie  evidence  of 
OAvnership,  and,  in  the  absence  of  count- 
ervailing evidence,  is  sufficient  Tait  v. 
U.  S.  (1868)  4  Ct  CL  579. 

A  purchase  and  sale  held  not  to  con- 
stitute .  the  alleged  Luyer  owner.  Ma- 
han  V.  U.  S.   (1870)  6  Ct  CI.  331. 

See  Grossmeyeir  v.  U.  S.  (1868)  4  Ct 
CI.  1;  Bramhall  ▼.  U.  S.  (1868)  4  Ct 
CL  51. 

4.  Jurlsdiotionw— The  jurisdiction  of 
the  court  to  pass  on  claims  against  the 
United  States  growing  out  of  the  de- 
struction or  appropriation  of  property 
by  the  army  or  navy  engaged  in  the 
suppression  of  the  rebellion,  taken 
away  by  Act  July  4,  1864,  is  not  re- 
stored by  joint  resolution  of  December 
23,  1869.     U.  S.  Y.  Kimbal   (1871)  13 
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Wall.  636,  645.  20  L.  Ed.  503.  The 
existence  of  a  fund  in  the  treasury, 
actually  or  constructively,  is  a  jurisdic- 
tional fact,  forming  the  basis  of  the 
suit  Cones  ▼.  U.  S.  (1872)  8  OL  CL 
329.  Owners  of  cotton  seized  under 
authority  of  the  United  States  subse- 
quent to  June  1,  1865,  which  was  sold 
and  the  proceeds  of  sale  covered  into 
the  treasury,  may  maintain  suits  in  the 
CJonrt  of  Claims  for  the  recovery  of  the 
net  proceeds  of  such  sales.  Lincoln  v. 
U.  S.  (1914)  49  Ct  CI.  300.  Where  the 
proceeds  of  captured  property  were 
paid  by  the  sequestration  commission 
in  New  Orleans  to  one  claiming  to  be 
entitled  to  them  several  months  before 
the  Abandoned  or  Captured  Property 
Act,  the  court  has  no  jurisdiction. 
Smith  V.  U.  S.  (1878)  14  Ct.  CI.  189. 
The  court  has  no  jurisdiction  of  an 
action  for  the  value  of  property  taken 
by  military  forces  in  California  dur- 
ing the  war  with  Mexico  from  one  then 
domidled  there.  Garcia  v.  U.  S.  (1878) 
14  Ct  CI.  121.  See  Pugh  v.  U.  S. 
(1871)  13  WaU.  633,  635,  20  L.  Ed. 
711;  Slawson  v.  U.  S.  (1872)  16  Wall. 
310,  312,  21  L.  Ed.  356;  Lamar  v.  Mc- 
CuUoch  (1885)  6  Sup.  Ct,  1,  115  U. 
S.  163,  29  L.  Ed.  360;  Austin  v.  U.  8. 
(1894)  15  Sup.  Ct  167,  174,  155  U. 
S.  417,  39  L.  Ed.  206;  Gearing  v.  U. 
S.  (1867)  3  Ct  CI.  165;  Padelford  v. 
U.  S.  (1868)  4  Ct  CI.  316;  Pargoud 
V.  U.  S.  (1868)  4  Ct  CI.  337;  Deeson 
V.  U.  S.  (1869)  5  Ct  CI.  626;  Pennsyl- 
vania Co.  V.  U.  S.  (1871)  7  Ct  CI.  401; 
Sharp  V.  U.  S.  (1876)  12  Ct  CI.  638; 
Smith  V,  U.  S.  (1878)  14  Ct  CI.  189; 
Ludington  v.  U.  S.  (1879)  15  Ct  CL 
453;  Dykes*  Adm'r  v.  U.  S.  (1880) 
16  Ct  CL  289;  Nelson  v.  U.  S.  (1887) 
22  Ct  CL  159;  White  v.  U.  S.  (1894) 
29  Ct  CL  264. 

5.  Parties.— Two  parties,  claiming 
each  to  have  been  the  true  owner  of 
the  property  and  entitled  to  the  pro- 
ceeds, will  be  joined  as  parties  claim- 
ant, and  their  conflicting  claims  settled. 
Turner  v.  U.  S.  (1866)  2  Ct  CL  390. 
Where  action  is  brought  for  minor 
children  by  their  tutrix,  appointed  un- 
der the  laws  of  Louisiana,  and  some  of 
them  become  of  age  before  the  hearing, 
they  will  be  joined  as  parties  claimant 
in  their  own  right,  and  the  petition 
amended  accordingly.  Where  husband 
of  claimant  residing  in  Mississippi  files 
a  renunciation  pursuant  to  the  laws  of 
that  state  and  refuses  to  join  in  his 
wife's  action,  she  may  sue  alone. 
Stanton  v.  U.  S.  (1868)  4  Ct  CL  456. 
Where  cotton  is  bought  by  two  jointly, 
before  capture,  one  of  the  parties  can- 
not maintain  a  separate  action  for  half 
the  proceeds,  without  proof  to  show 
the  extent  of  his  interest.  Headman  v. 
U.  S.  (1869)  5.  Ct  CL  640.  Where 
captured  property  belonging  to  two 
several  owners  is  partially  burnt,  the 
one  cannot  disclaim  in  favor  of  the 
other,  and  the  claimant  can  only  recov- 
er his  proportion  of  the  part  s^vedp 


O'Keefe  v.  U.  S.  (1869)  5  Ct  CI.  674. 
Where  a  suit  is  brought  in  the  joint 
names  of  husband  and  wife,  through  a 
mistake  of  counsel,  and  it  appears  on 
the  trial  that  the  husband  was  the  law- 
ful owner  of  the  captured  property,  the 
court  will  correct  the  error  by  striking 
out  the  name  of  the  wife.  Benton  v. 
U.  S.  (1869)  5  Ct.  CL  692.  W^here,  by 
the  law  of  a  state,  a  married  woman 
may  hold  real  estate,  and  enjoy  the 
products  thereof  as  her  separate  prop- 
erty, she  may  maintain  an  action  in  the 
Court  of  Claims  for  half  of  the  pro- 
ceeds in  the  treasury  derived  from  cot- 
ton raised  and  captured  on  the  planta- 
tion belonging  to  herself  and  husband 
jointly.  Sykes  v.  U.  S.  (1872)  8  Ct 
CL  330.  An  administratrix  seeking  to 
recover  stands  in  the  stead  of  the  de- 
cedent, representing  his  rights,  entitled 
to'  his  equities,  and  subject  to  his  dis- 
abilities. CarroU  v.  U.  S.  (1869)  5  Ct 
CL  620.  WTiere  the  executrix,  being 
legatee,  stores  cotton  in  her  own  name, 
and  after  capture  brings  suit  in  her 
own  name  for  the  net  proceeds,  she 
will  be  deemed  to  hold  as  legatee,  and 
the  suit  rightly  brought.  That  the  es- 
tate was  closed,  and  she  discharged  as 
executrix  after  suit  brought,  does  not 
affect  her  right  to  sue  as  legatee. 
Where  a  will  gives  the  whole  of  the 
personal  estate  to  the  widow  for  life, 
and  at  her  death  to  such  of  the  chil- 
dren as  she  may  bequeath  the  same  to, 
the  remainder  to  the  children  is  con- 
tingent on  her  dying  intestate,  and 
they  need  not  join  as  co-claimants  in 
an  action  to  recover  the  net  proceeds 
of  a  part  of  the  estate.  Berg  v.  U.  S. 
(1869)  5  Ct  CL  632. 

Where  cotton  purchased  in  the  indi- 
vidual names  of  the  parties  was  deliv- 
ered to  their  carrier  as  their  joint 
property  immediately  before  capture, 
they  may  maintain  a  suit  as  joint  own- 
ers, and  judgment  will  be  rendered  ac- 
cordingly, leaving  it  to  them  to  settle 
their  respective  rights  between  them- 
selves. Rutherford  v.  U.  S.  (1872)  8 
Ct  CL  481. 

Where  claimant  has  a  prima  facie 
right  to  sue  for  the  proceeds  of  cap- 
tured property,  his  assignee  in  bank- 
ruptcy must  be  substituted  as  party 
claimant.  Person  v.  U.  S.  (1872)  8 
Ct  CL  543. 

Under  Act  Feb.  26,  1853,  a  claim 
against  the  United  States  for  proceeds 
of  property  under  the  abandoned  and 
captured  property  act  cannot  be  as- 
signed, so  as  to  enable  the  assignee  to 
prosecute  a  suit  in  his  own  name  in  the 
court  of  claims.  U.  S.  v.  Gillis  (1877) 
95  U.  S.  407,  24  L.  Ed.  503. 

An  assignee  in  bankruptcy  may  sell 
and  assign  such  claim  for  the  proceeds, 
and  the  purchaser  may  maintain  an  ac- 
tion therefor  in  his  own  name.  Burke 
V.  U.  S.  (1877)  13  Ct  CL  231. 

Amendments  to  add  or  substitute 
parties  are  allowed  liberally  in  further- 
ance of  juatice,  though  the  period  pre- 
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scribed  for  bringing  such  actions  by 
the  act  has  expired.  And  a  party  will 
be  allowed  to  sue  in  whatever  capaci- 
ties it  is  necessary  for  him  to  appear 
to  reach  a  fund  which  the  law  intends 
shalf  go  to  the  rightful  claimant  Kidd 
V.  U.  S.  (1872)  8  Ct  CI.  259. 

6.  —  Interpleader— When  one  suit 
is  to  recover  the  net  proceeds  and  an- 
other is  to  recover  for  work  and  serv- 
ices in  saving  and  transporting  the  cap- 
tured property,  pursuant  to  an  express 
contract  with  a  treasury  agent,  one- 
fourth  of  the  proceeds  being  the  agreed 
compensation,  the  defendants  cannot  be 
considered  as  stakeholders  between  ad- 
verse parties  seeking  to  recover  th<l 
same  thing,  and  an  order  for  inter- 
pleader cannot  be  allowed.  Woodruff 
V.  U.  S.  (1869)  5  Ct  CI.  646. 

7.  Pleadings  and  proof.— Where  both 
assignor  and  assignee  of  a  claim  join 
as  coclaimants,  the  assignor  verifying 
the  petition  and  the  petition  alleging 
that  the  suit  is  brought  for  the  use  of 
the  assignee,  it  is  not  necessary  that 
the  assignment  be  proven.  Tebbetts  v. 
U.  S.  (1869)  5  Ct  CI.  607. 

Where  nul  tiel  corporation  is  not 
pleaded,  and  the  property  has  been  tak- 
en from  the  possession  of  the  corpora- 
tion, or  has  been  duly  reported  as 
owned  by  it,  the  defendant  will  be 
deemed  to*have  dealt  with  it  in  its  cor- 
porate capacity  sufficiently  to  bring  it- 
self within  the  ordinary  rules  of  plead- 
ing. Hebrew  Congregation  Benal  Ber- 
ith  Jacob  v.  U.  S.  (1870)  6  Ct  CI.  241. 

An  alien,  suing  to  recover  the  pro- 
ceeds of  captured  cotton,  is  required  to 
aver  that  he  has  not  voluntarily  aided, 
abetted,  or  encouraged  the  rebellion. 
Where  the  government  does  not  trav- 
erse the  averment,  it  is  presumptively 
true.  Hill  v.  U.  S.  (1872)  8  Ct  CL 
470. 

Where  a  party  sets  up  his  private 
claim  to  the  proceeds  of  captured  cot- 
ton which  belonged  to  a  deceased  per- 
son, it  is  a  fraud  either  upon  the  es- 
tate of  the  deceased  owner  or  upon  the 
defendants,  who  are  entitled  to  have 
the  loyalty  of  the  true  owner  alleged 
and  proven.  Hamner  v.  U.  S.  (1877) 
13  Ct  CI.  7. 

And  see  ante,  §f  1150-1153,  and 
notes  thereunder. 

8.  Loyalty.— An  administrator,  guilty 
of  acts  of  aid  and  comfort  to  the  rebel- 
lion, is  not  thereby  barred  from  prose- 
cuting a  suit  for  the  benefit  of  the  dis- 
tributees of  an  estate  of  a  loyal  intes- 
tate. There  being  no  proof  of  the  loy- 
alty of  the  distributees  of  an  estate  of 
an  intestate  who  was  loyal,  the  admin- 
istrator is  not  thereby  barred  from  a 
recovery.  Wilson  v.  U.  S.  (1868)  4  Ct 
CI.  559.  Where  the  property  was  cap- 
tured during  the  lifetime  of  a  decedent, 
evidence  of  his  loyalty  is  sufficient  to 
maintain  an  action;  but  where  the 
seizure  was  after  administration,  the 
loyalty  of  the  decedent  is  immaterial, 
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and  the  right  to  maintain  the  action 
depends  upon  the  loyalty  of  the  admin- 
istrator. Carroll  v.  U.  S.  (1871)  7  Ct. 
CL  589.  Where  a  person  residing 
within  the  insurrectionary  district  took 
the  oath  prescribed  by  the  Amnesty 
Proclamation  of  December  8,  1863,  he 
not  being  within  any  of  the  exceptions 
named  in  the  proclamation,  and  subse- 
quently kept  the  oath,  his  executrix 
may  maintain  an  action  for  the  pro- 
ceeds, though  he  accepted  a  special' 
pardon  of  the  President  and  failed  to 
comply  with  its  conditions.  Hardee  v. 
U.  S.  (1872)  8  Ct.  CL  316.  And  see 
Duncan  v.  U.  S.  (1913)  48  Ct  CL  488, 
holding  that  the  court  has  jurisdiction 
of  a  claim  for  compensation  for  the  use 
of  property  during  the  Civil  War,  re- 
ferred under  the  statute,  though  the 
loyalty  of  the  owners  is  neither  alleged 
nor  established.  See  Willdnson  v.  U. 
S.  (1867)  3  Ct  CL  60;  Kuper  v.  U.  S. 
(1807)  3  Ct  CL  74.  And  see  ante,  §{ 
1150,  1151,  1152,  and  notes  thereunder. 

9.  Relief  awarded.— The  court  may 
render  judgment,  not  only  generally 
for  complainant,  but  for  a  specific  sum 
as  due  him.  U.  S.  v.  Anderson  (1869) 
9  Wall.  56,  72,  19  L.  Ed.  615. 

Two  claimants,  who  have  filed  a  joint 
petition  averring  that  they  were  the 
owners  and  praying  judgment  for  the 
net  proceeds,  will  be  allowed  to  sever 
by  amendment;  and  the  court,  being 
fully  agreed  as  to  the  one  and  equally 
divided  as  to  the  other,  will  render 
judgment  in  favor  of  the  former,  and 
continue  the  case  as  regards  the  lat- 
ter. Mott  V.  U.  S.  (1867)  3  Ct  CL 
218. 

A  claimant  is  limited  to  the  precise 
relief  which  the  statute  gives.  He  may 
have  the  net  proceeds  of  the  property 
seized.  Gaither  v.  U.  S.  (1867)  3  Ct 
CL  191:  Byrnes  v.  U.  S.  (1867)  3  Ct 
CL  195;  West  v.  U.  S.  (1867)  3  Ct 
CL  341;  Carroll  v.  tJ.  S.  (1867)  3  Ct 
CL  355;  Rudolph  v.  U.  S.  (1867)  3  Ct 
CL  356. 

A  recovery  must  be  restricted  to  the 
fund  actually  remaining  in  the  treasury 
at  the  time  of  judgment  Sharp  v.  U. 
S.  (1876)  12  Ct  CL  638.  One  who  is 
but  a  joint  owner  can  recover  only  a 
pro  rata  share  of  the  proceeds.  Fain 
▼.  U.  S.  (1868)  4  Ct  CL  237.  The 
court  may  approximate  as  nearly  as 
may  be,  and  direct  a  decree  for  a  pro- 
portionate part  of  the  "net  proceeds." 
Lynch  v.  U.  S.  (1867)  3  Ct  CL  392. 
Will  apportion  the  amount  received  by 
the  second  agent  among  the  different 
owners  in  proportion  to  the  amount  ac- 
tually taken  from  each  by  the  first 
Minor  v.  U.  S.  (1870)  6  Ct  CL  393. 

When  there  is  a  discrepancy  of 
proof  between  the  amount  of  property 
stored  by  the  claimants  and  the  amount 
captured  by  the  defendants,  judgment 
will  be  for  the  less  amount  Mints  & 
Fass  V.  U.  S.  (1868)  4  Ct  CL  471. 
See  Woodruff  v.  U.  S.  (1868)  4  Ct  01. 
486;  Geilfuss  ▼.  U.  S.  (1869)  6  Ct  CL 
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e97;  De  Bebian  ▼.  U.  S.  (1870)  6  Ot 
CL  377;  Martin  ▼.  U.  S.  (1871)  7  Ct. 
CI.  450;  Boyd  ▼.  U.  S,  (1873)  9  Ot 
CL  419. 

ID.  Decisions  under  Act  1863,  c.  i20. 
In  generalw— Rubey  v.  U.  S.  (1867)  8 
CL  CI.  59;  McMahon  v.  U.  S.  (1867)  3 
Ct  01.  120;  Igoe  v.  U.  S.  (1867)  3  Ct 
CL  226;  Howe  v.  U.  S.  (1867)  3  Ct  CL 
231;  Gerstmann  v.  U.  S.  (1867)  3  Ct 
CL  233;  Armstrong  v.  U.  S.  (1867) 
3  Ct  CL  243;  Mayer  v.  U.  S.  (1867)  3 
Ct  CL  249;  Watts  v:  U.  S.  (1867)  3 
Ct  CL  269;  Aiken  v.  U.  S.  (1867)  3 
Ct  CL  307;  Barringer  v.  U.  S.  (1867) 
3  Ct  CL  358;  Kenney  v.  U.  S.  (1867) 
3  Ct  a.  366;    Adler  v.  U.  S.    (1867) 

3  Ct  a.  380;   BramhaU  v,  U.  S.  (1868) 

4  Ct  CL  61;  Ealer  v.  U.  S.  (1868)  4 
Ct  CL  372;  Lowry  v.  U.  S.  (1868)  4 
Ct  CL  377:  Bulwinkle  v.  U.  S.  (1868) 
4  Ct  CL  395;  Quinby  v.  U.  S.  (1868) 
4  Ct  CL  417;  Wayne  v.  U.  S.  (1868) 
4  -Ct  CL  426;  Habersham  v.  U.  S. 
(1868)  4  Ct  CL  433;  Hunt  v.  U.  S. 
(1868)  4  Ct  CL  438;  HolLind  v.  U. 
S.  (1868)  4  Ct  CL  465;  Woodruff  v. 
U.  S.  (1868)  4  Ct  CL  486;  Haynes  v. 
U.  S.  (1868)  4  Ct  CL  489;  Silvey  v. 
U.  S.  (1868)  4  Ct  CL  490;  Mims  v.  U. 
S.  (1868)  4  Ct  a.  521;  Crussell  v. 
U,  S.  (1868)  4  Ct  CL  533;  Perrin  v. 
U.  S.  (1868)  4  Ct  CL  543;  Wilson 
T.  U.  S.  (1868)  4  Ct  CL  559;  Bates 
T.  U.  S.   (1868)  4  Ct  CL  569;    Bern- 


heimer  v.  U.  S.  (1869)  5  Ct  a.  549; 
Brown  ▼.  U.  S.  (1870)  6  Ct  CL  171; 
Mezeix  v.  U.  S.  (1870)  6  Ct  CI,  232; 
Lynch  ▼.  U.  S.  (1870)  6  Ct  CL  246; 
KilduflE  V.  U.  S,  (1870)  6  Ct.  CL  250; 
Cattel  V.  U.  S.  (1870)  6  Ct  CL  278; 
Willis  V.  U.  S.  (1870)  6  Ct  CL  385; 
Henry  v.  U.  S.  (1870)  6  Ct  CL  389; 
Minor  V.  U.  S.  (1870)  6  Ct  CL  393; 
Fernandez  v.  U.  S.  (1871)  7  Ct  CL 
541;  Terry  v.  U.  S.  (1872)  8  Ct  CL 
277;  Spencer  v.  U.  S.  (1872)  8  Ct  CL 
288;  Cones  v.  U.  S.  (1872)  8  Ct  CL 
329;  Bynum  v.  U.  S.  (1872)  8  Ct  CL 
440;  Houston  v.  U.  S.  (1872)  8  Ct  CL 
446;  Johnson  v.  U.  S.  (1872)  8  Ct  CL 
454;  Jenkins  v.  U.  S.  (1872)  8  Ct  CL 
464;  Dent  v.  U.  S.  (1872)  8  Ct  CI. 
474;  Haycraft  v.  U.  S.  (1872)  8  Ct 
CL  483;  Boyd  v,  U.  S.  (1873)  9  Ct 
CL  419;  Pugh  v.  U.  S.  (1874)  10  Ct 
CL  274;  Ross  v.  U.  S.  (1874)  10  Ct 
CL  424;  Persons'  Assignee  v.  U.  S. 
(1874)  10  Ct  CI.  502;  Ross  v.  U.  S. 
(1876)  12  Ct  CL  565;  Sharp  v.  U.  S. 
(1876)  12  Ct  CL  638;  Douglas  v.  U.  S. 
(1878)  14  Ct  CL  1;  Fluker's  Adm'r  v. 
U.  S.  (1878)  14  Ct  CL  252;  Rhine  v. 
U.  S.  (1878)  14  Ct  CL  268;  Johnson's 
Adm'r  v.  U.  S.  (1878)  14  Ct  CL  276; 
Goodman  v.  U.  S.  (1878)  14  Ct  CI. 
547;  Smith  v.  U.  S.  (1880)  16  Ct  CL 
1;  Briggs  V.  U.  S.  (1890)  25  Ct  CL 
126. 

Cited    without    definite    application, 
Brandon  v.  U.  S.  (1911)  46  Ct  CL  559. 


§  1154.  (Jud.  Code,  §  163.)     Commissioners  to  take  testimony. 

The  Court  of  Claims  shall  have  power  to  appoint  commissioners 
to  take  testimony  to  be  used  in  the  investigation  of  claims  which 
come  before  it,  to  prescribe  the  fees  which  they  shall  receive  for 
their  services,  and  to  issue  commissions  for  the  taking  of  such  testi- 
mony, whether  taken  at  the  instance  of  the  claimant  or  of  the 
United  States. 

R.  S.  f  1075.    Act  March  3. 1911,  c  231,  i  163,  36  Stat  1140. 


Competency      of      commissioner.— A 

commissioner  is  incompetent  if  he  be  the 
local  attorney  of  oae  of  the  parties  or 
has  an  interest,  no  matter  how  remote, 
in  the  result  of  the  suit  Hacker  ▼. 
U.  S.  (1901)  37  Ct  CL  86. 


Notes  of  Deoisions 

to  the  court  the  exact  evidence  taken. 
Manner  of  authenticating  and  return- 
ing the  testimony  stated.  Martin  v.  U. 
S.  (1867)  3  Ct  CI.  384.  Ex  parte  affi- 
davits are  not  evidence  in  the  court 
Wiggins  V.  U.  S.  (1866)  2  Ct  CL  345. 


Suppression     of     deposition.— Where 

the  right  to  cross-examine  a  witness 
appears  to  have  met  with  unreasonable 
interference  on  the  part  of  the  com- 
missioner, the  deposition  will  be  sup- 
pressed. Hacker  v.  U.  S.  (1901)  37 
Ct  CL  86. 


Vacation  of  commission  of  commis- 
sioners—The commission  of  a  special 
commissioner  will  be  vacated  on  the 
court's  own  motion,  whenever  it  ap- 
pears that  he  is  a  person  of  bad  char- 
acter. Martin  v.  U.  S.  (1867)  3  Ct 
CL  384. 

Duty  of  commissioner^— A  commis- 
sioner should  spare  no  pains  to  return 

§  1155.  (Jud.  Code,  §  164.)  Power  to  call  upon  departments  for 
information. 
The  said  court  shall  have  power  to  call  upon  any  of  the  depart- 
ments for  any  information  or  papers  it  may  deem  necessary,  and 
shall  have  the  use  of  all  recorded  and  printed  reports  made  by  the 
Committees  of  each  House  of  Congress,  when  deemed  necessary 
in  the  prosecution  of  its  business.    But  the  head  of  any  department 
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may  refuse  and  omit  to  comply  with  any  call  for  information  or  pa- 
pers when,  in  his  opinion,  such  compliance  w6uld  be  injurious  to  the 
public  interest. 

R.  S.  {  1076.    Act  March  3,  1911,  c  231,  |  164,  36  Stat  1140. 

Notea  of  Deoisioiu 


Rules  of  court.— A  rule  of  the  Court 
of  Claims  requiring  parties  to  present 
their  claims  to  an  executive  department 
before  suing  in  the  court  is  unauthor- 
ized as  a  condition  of  presenting  a 
claim  in  that  court,  in  view  of  the  act 
requiring  the  Attorney  General  to  ob- 
tain from  the  proper  department  and 
the  department  to  furnish  such  facts 
and  evidence  as  it  may  be  in  posses- 
sion of  in  relation  to  any  claim  pros- 
ecuted in  the  Court  of  Claims.  U.  S. 
V.  Clyde  (1871)  13  Wall.  38,  39,  20  L. 
Ed.  479.  See  ante,  §  1148,  and  notes 
thereunder. 

Authority  of  court  to  call  for  infor- 
mation or  papers.— <rhe  court  has  dis- 
cretion to  determine  whether  the  evi- 
dence sought  for  is  necessary  or  admis- 
sible. Woolverton  v.  U.  S.  (1891)  26 
Ct  CI.  215.  And  will  not  call  for  evi- 
dence presumptively  in  the  hands  of 
claimant.  In  re  Calls  for  Evidence 
(1898)  33  Ct.  CI.  354.  That  papers 
are  on  file  in  a  department  will  not  give 
a  party  a  right  to  have  them  brought 
into  court.  Woolverton  v.  U.  S.  (1891) 
26  Ct  CI.  215.  The  Auditor  of  the 
Treasury  for  the  Post  Office  Depart- 
ment is  an  officer  of  the  Treasury  De- 
partment and  accounts  of  postmasters 
in  his  custody  are  in  the  Treasury  De- 
partment, within  this  section.  (1894) 
20  Op.  Atty.  Gen.  677. 

Nature  and  requisites  of  cails^— A 
call  on  a  department  is  in  the  nature  of 
a  subpoena  duces  tecum  and  cannot  be 
turned  into  a  bill  of  discovery.  In  re 
Calls  for  Evidence  (1898)  33  Ct.  CL 
354. 

Calls  on  the  departments  are  for  "in-  . 
formation  and  papers,"  and  not  for  ac- 
knowledgments and  promises.  Leon- 
ard V.  U.  S.  (1883)  18  Ct.  CI.  382.  See 
In  re  Calls  for  Evidence  (1898)  33  Ct. 
CI.  354,  for  requisites  of  a  call. 

There  must  be  sufficient  particularity 
in  a  call  to  enable  an  intelligent  cierk 
in  the  ordinary  discharge  of  his  duty 
to  find  the  record.  The  responsibil- 
ity of  determining  what  is  relevant  can- 
not be  thrown  upon  the  department. 
The  evidence  must  appear  on  the  face 
of  the  call  to  be  relevant,  material,  and 
competent      A     call    for    correspond- 


ence between  the  department  and  its 
agents  may  be  allowed,  to  show  that 
other  contractors  were  guilty  of  the 
delay  and  that  claimant  was  compel- 
led to  wait  for  them.  Calls  should  not 
be  allowed  where  they  are  so  general 
that  they  throw  the  responsibility  of 
selecting  the  eviden^'e  upon  the  clerks 
or  where  they  are  presumably  in  the 
party's  possession.  Robinson  v.  U. 
S.  (1913)  48  Ct  CI.  454. 

Authority  and  duty  of  departmental 
heads.— Replies  to  calls  cannot  admit  or 
waive  any  valid  defense  to  a  claim,  nor 
create  a  cause  of  action.  Leonard  v. 
U.  S.  (1883)  18  Ct  CL  382.  The  head 
of  a  department  is  not  at  liberty  to  fur- 
nish on  call  information  or  papers, 
when  to  do  so  would,  in  his  opinion, 
be  injurious  to  the  public  interest 
(1871)  13  Op.  Atty.  Gen.  639.  And 
see.  also  (1905)  25  Op.  Atty.  Gen,  326, 
holding  that  he  may  decline  to  furnish 
papers  in  a  cause  between  private  per- 
sons, when  in  his  judgment  the  produc- 
tion thereof  may  prejudice  the  govern- 
ment or  the  public  interest,  and  may 
prohibit  the  chief  of  a  bureau  from 
producing  official  records,  citing  Boske 
v.  Comingore  (1900)  177  U.  S.  459,  20 
Sup.  Ct  701,  44  L.  Ed.  846. 

The  head  of  a  department  is  not  le- 
gally bound,  in  obedience  to  a  subpoena 
of  a  court,  to  appear  in  a  suit  between 
private  parties  and  testify  to  facts 
which  have  come  to  his  knowledge  offi- 
cially; but  he  may  appear  and  give 
such  testimony  as  he  shall  deem  prop- 
er.-  (1905)  25  Op.  Atty.  Gen.  326. 

Evidenced— Official  letters  of  public 
officers  have  always  been  received  as 
legal  testimony.  Savage  v.  U.  S. 
(1864)  1  Ct  CL  170.  Ex  parte  affi- 
davits and  other  m&tter  which  may  be 
transmitted  to  the  court  with  claim- 
ant's petition  by  Congress,  and  be 
printed  as  a  part  of  the  record  in  the 
case,  are  not  thereby  made  evidence. 
Clark  V.  U.  S.  (1865)  1  Ct  01.  246. 

Cited    without    definite    application, 

Oakes  v.  U.  S.  (1899)  19  Sup.  Ct  864, 
871,  174  U.  S.  778,  43  L.  Ed.  1169; 
Mumford  v.  U.  S.  (1896)  31  Ct.  €L 
210. 


§  1156.  (Jud.  Code,  §  165.)     When  testimony  not  to  be  taken. 

When  it  appears  to  the  court  in  any  case  that  the  facts  set  forth 
in  the  petition  of  the  claimant  do  not  furnish  any  ground  for  re- 
lief, it  shall  not  authorize  the  taking  of  any  testimony  therein. 
R.  S.  §  1077.    Act  March  3,  1911,  c  231,  §  165.  36  Stat.  1140. 

§  1157.  (Jud.  Code,  §  166.)     Examination  of  claimant. 

The  court  may,  at  the  instance  of  the  attorney  or  solicitor  ap- 
pearing in  behalf  of  the  United  States,  make  an  order  in  any  case 
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pending  therein,  directing  any  claimant  in  such  case  to  appear,  upon 
reasonable  notice,  before  any  commissioner  of  the  court  and  be  ex- 
amined on  oath  touching  any  or  all  matters  pertaining  to  said  claim. 
Such  examination  shall  be  reduced  to  writing  by  the  said  commis- 
sioner, and  be  returned  to  and  filed  in  the  court,  and  may,  at  the 
discretion  of  the  attorney  or  solicitor  of  the  United  States  appear- 
ing in  the  case,  be  read  and  used  as  evidence  on  the  trial  thereof. 
And  if  any  claimant,  after  such  order  is  made  and  due  and  reason- 
able notice  thereof  is  given  to  him,  fails  to  appear,  or  refuses  to  tes- 
tify or  answer  fully  as  to  all  matters  within  his  knowledge  mate- 
rial to  the  issue,  the  court  may,  in  its  discretion,  order  that  the  sPid 
cause  shall  not  be  brQught  forward  for  trial  until  he  shall  have  fully 
complied  with  the  order  of  the  court  in  the  premises. 

R.  S.  {  1080.    Act  March  8,  1911,  c  231,  |  166,  36  Stat.  1140. 

Notefl  of  Deoisioiui 


CoRstruotloii  and  operation  In  gen- 
eral^The  statute  recognizes  the  con- 
stitutional guaranties  of  the  citizen, 
and  an  order  for  examination  cannot  go 
beyond  the  statute.  Globe  Works  v. 
XJ.  S.  (1910)  45  Ct.  CI.  497.  The  pow- 
er may  be  invoked  for  different  pur- 
posea—the  former,  before  trial  with  the 
general  object  of  "discovery"  of  "any 
and  all  matters  pertaining  to  the 
claim*';  the  latter,  at  the  trial  as  evi- 
dence for  the  defense.  Atchison,  T.  & 
S.  F.  R.  R,  V.  U.  S.  (1879)  15  Ct  CI. 
1.  But  the  examination  cannot  be  ex- 
tended to  any  other  person  than  claim- 
ant. Id.;  Macauley  v.  U.  S.  (1875)  11 
Ct  CI.  575.  The  statute  extends  to 
corporations  claimant,  and  they  may 
be  required  to  produce  their  officers  for 
examination  in  the  same  manner  and 
to  the  same  extent  as  under  a  bill  of 
discovery.  Atchison,  T.  &  S.  F.  R.  R. 
▼.  U.  S.  (1879)  15  Ct  CL  1.  Where 
all  of  the  stock  of  a  company  is  owned 
by  two  persona,  they  are  proper  per- 
aons  to  be  examined.  Atlantic  Con- 
tracting Co.  V.  U.  S.  (1905)  40  Ct  CL 
244.  But  claimant  can  be  held  re- 
sponsible only  for  his  own  nonattend- 
ance  as  a  witness.  Macauley  v.  U.  S. 
(1875)  11  Ct  CI.  575. 

Repeal  of  statute.— This  section  is 
not  repealed  by  the  Indian  Depreda- 
tion Act  of  1891,  and  is  applicable  to 
cases  arising  under  it  Truitt  v.  U.  S. 
(1895)  30  Ct  CI.  19. 

DIsoretionary  power  of  court.— It  is 

within  the  discretion  of  the  court  to 
grant  or  refuse  an  application  for  ex- 
amination. Truitt  V.  U.  S.  (1895)  80 
Ct  CL  19.  But  the  court  will  exer- 
dae  the  discretion  of  a  court  of  equity 
to  prevent  the  examination  before  trial 


from  being  used  for  mere  fishing  pur- 
poses. Atchison,  T.  &  S.  F.  R.  R.  v. 
U.  S.  (1879)  15  Ct  CL  1. 

Procedure  for  examination  of  olaim- 
ant— If  the  government  desires  to  take 
the  deposition  of  a  claimant,  with  the 
privilege  of  using  it  or  not,  at  its  op- 
tion, this  section  provides  the  only  way 
in  which  it  can  be  done.  Earhart  v. 
U.  S.  (1895)  30  Ct  CL  343.       . 

Application  and  order  for  exam- 
inations—It is  sufficient  that  the  appli- 
cation satisfy  the  court  that  the  in- 
terests of  justice  and  the  proper  de- 
fense of  the  government  will  be  fur- 
thered by  the  examination  of  the  party. 
An  order  may  be  granted  on  ex  parte 
application.  Truitt  v.  U.  S.  (1895)  30 
Ct  CL  19. 

-^  Defenses  to  appllcation^^The 
rescission  of  a  contract  by  the  govern- 
ment for  the  alleged  failure  of  the  con- 
tractor to  perform  does  not  estop  it 
from  setting  up  fraud  or  from  exam- 
ing  the  claimants.  Where  a  plea  of 
fraud  is  interposed,  the  examination 
cannot  be  evaded  by  the  claimant  al- 
leging that  all  the  facts  are  within  the 
knowledge  of  the  defendants.  Atlan- 
tic Contracting  Co.  v.  U.  S.  (1905)  40 
Ct  CL  244. 

Staying   proseoutlon  of  cause.— 

Prosecution  may  be  stayed  until  com- 
pliance with  an  order  for  an  examina- 
tion. Atlantic  Contracting  CJo.  v.  U.  S. 
(1905)  40  Ct  CL  244. 

Cited  without  definite  application, 
U.  S.  V.  Clark  (1877)  96  U.  S.  37,  45, 
24  L.  Ed.  696;  Bradley  v.  U.  S.  (1881) 
104  U.  S.  442,  26  L.  Ed.  824;  U.  S.  v. 
Greathouse  (1897)  17  Sup.  Ct  701, 
703,  166  U.  S.  601,  41  Ix  Ed.  1130. 


§  1158.  (Jud.  Code,  §  167.)     Testimony;   where  taken. 

The  testimony  in  cases  pending  before  the  Court  of  Claims  shall 
be  taken  in  the  county  where  the  witness  resides,  when  the  same 
<:an  be  conveniently  done. 

B.  S.  i  1081.    Act  March  3,  1911,  c.  231,  !  167,  86  Stat  1140. 


Notes  oi  Deoisioiui 

Plaoo  of  taking  test! Hiony^— See  notes 
under  post,  §  1159. 
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§  1159.  (Jud.  Code,  §  168.)     Witnesses  before  commissioners. 

The  Court  of  Claims  may  issue  subpoenas  to  require  the  attend- 
ance of  witnesses  in  order  to  be  examined  before  any  person  com- 
missioned to  take  testimony  therein.  Such  subpoenas  shall  have 
the  same  force  as  if  issued  from  a  district  court,  and  compliance 
therewith  shall  be  compelled  under  such  rules  and  orders  as  the 
court  shall  establish. 

R.  S.  §  1082.     Act  March  3,  1911,  c.  231,  |  168,  36  Stat.  1140. 

Noiea  of  Deoiaioiu 

Writs  and  place  of  taking  testimony,  the    District   of    Columbia,    his   testi- 

— The  court  issues  writs  to  every  part  mony  may  be  taken  in  court  or  before 

of  the  United  States  and  may  enforce  a   commissioner;    when  at  a  di&rtance, 

them.     U.  S.  v.  Borcherling   (1902)  22  It  must  be  taken  by  commission.     BU- 

Sup.  Ct.  607,  185  U.  S.  223,  46  U  Ed.  ting  v.  U,  S.  (1892)  27  Ct  CI.  15& 
884.     But  when  a  witness  is  found  in 

§  1160.  (Jud.  Code,  §  169.)     Cross-examinations. 

In  taking  testimony  to  be  used  in  support  of  any  claim,  oppor- 
tunity shall  be  given  to  the  United  States  to  file  interrogatories, 
or  by  attorney  to  examine  witnesses,  under  such  regulations  as 
said  court  shall  prescribe;  and  like  opportunity  shall  be  afforded 
the  claimant,  in  cases  where  testimony  is  taken  on  behalf  of  the 
United  States,  under  like  regulations. 

R.  S.  I  1083.    Act  March  8,  1911,  c.  231,  |  169,  36  Stat  1140. 

Notea  of  Deoiaiona 

Cross-examinations  of  witnesses.—  to  recall  his  witnesses  for  cross-exam- 
Testimony  cannot  be  used  against  a  ination.  Woodruff  v.  U.  S.  (1868)  4 
party  who  has  had  no  opportunity  to  Ct  CI.  486.  Ex  parte  affidavits  trans- 
cross-examine  the  witness.  But  the  mitted  with  a  claim  are  not  competent 
court  cannot  interfere  before  the  hear-  as  evidence.  Smith  v.^U.  S.  (1884)  19 
Ing  and  order  the  first  of  several  ad-  Ct  CL  690. 
verse  claimants,  who  have  interpleaded, 

§  1161.  (Jud.  Code,  §  170.)     Witnesses;   how  sworn. 

The  commissioner  taking  testimony  to  be  used  in  the  Court  of 
Claims  shall  administer  an  oath  or  affirmation  to  the  witnesses 
brought  before  him  for  examination. 

R.  S.  I  1084.    Act  March  3,  1911,  c.  231,  §  170,  36  Stat  1140. 

§   1162.    (Jud.  Code,  §  171.)     Fees  of  commissioners,  by  whom  paid. 

When  testimony  is  taken  for  the  claimant,  the  fees  of  the  com- 
missioner before  whom  it  is  taken,  and  the  cost  of  the  commis- 
sion and  notice,  shall  be  paid  by  such  claimant;  and  when  it  is 
taken  at  the  instance  of  the  Government,  such  fees  shall  be  paid 
out  of  the  contingent  fund  provided  for  the  Court  of  Claims,  or  other 
appropriation  made  by  Congress  for  that  purpose. 

R.  S.  §  1085.    Act  March  3,  1911,  c  231,  §  171,  36  Stat.  114L 

§  1163.  (Jud.  Code,  §  172.)     Claims  forfeited  for  fraud. 

Any  person  who  corruptly  practices  or  attempts  to  practice  any 
fraud  against  the  United  States  in  the  proof,  statement,  establish- 
ment, or  allowance  of  any  claim  or  of  any  part  of  any  claim  against 
the  United  States  shall,  ipso  facto,  forfeit  the  same  to  the  Gov- 
ernment; and  it  shall  be  the  duty  of  the  Court  of  Claims,  in  such 
cases,  to  find  specifically  that  such  fraud  was  practiced  or  attempted 
to  be  practiced,  and  thereupon  to  give  judgment  that  such  claim  is 
forfeited  to  the  Government,  and  that  the  claimant  be  forever  barred 
from  prosecuting  the  same. 

R.  S.  I  1086.    Act  March  S,  1911,  c  231,  {  172,  36  Stat  1141. 

Notes  of  Deolsioiui 

Construction  In  generali^/rhis  section  false  and  fraudulent  claims.  Furay  t. 
must  be  enforced  rigidly  to  protect  the  U.  S.  (1899)  34  Ct.  CL  171;  TerriU 
gOTernment    against    the    payment    of      y.  U.  S.  (1900)  35  Ct  CL  2ia     For* 
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feitare  cannot  be  decreed  without  sat- 
isfactoiy  proof  of  fraud  or  attempted 
fraud.  Globe  Works  ▼.  U.  S.  (1910) 
46  Ct.  CL  497. 

Pleading  f raud^-^The  defendants  must . 
f3e  a  plea  setting  up  the  matters  con- 
stitutins  the  fraud.    Globe  Works  v.  U. 
S.  (1910)  45  Ct.  CI.  497. 

Burden  of  proofs— The  burden  of 
proving  fraud  rests  on  the  party  al- 
leging it  New  York  Market  Garden- 
ers* Ass'n  V.  U.  S.  (1908)  43  Ct.  CI. 
114;  Globe  Works  v.  U.  S.  (1910)  45 
Ct.  CI.  497. 

EvIdanca^-^This  section  must  be  ob- 
served when  a  suitor  fairly  brings  him- 
self within  its  terms,  not  merely  by 
suspicious  circumstances,  but  from 
such  a  preponderating  amount  of  evi- 
dence as  will  make  reasonably  certain 


the  conclusion  that  the  statute  has  been 
violated.  But  mere  discrepancy  in 
dates,  numbers,  locations,  and  exagger- 
ated statements  are  insufficient  to  sus- 
tain a  plea  of  fraud.  The  proof  must 
establish  corrupt  practice  with  an  in- 
tent to  defraud.  TerriU  v.  U.  S.  (1900) 
85  Ct  CI.  2ia  Circumstances  relied 
on  must  be  clear  and  convincing.  New 
York  Market  Gardeners'  Ass'n  v.  XT. 
S.  (1908)  43  Ct  CL  114. 

Claims  forfeited  for  frauds— An  offi- 
cer, presenting  an  account  part  of 
which  was  improperly  and  fraudulently 
charged,  will  be  precluded  from  recover- 
ing on  other  items.  Furay  v.  U.  S. 
(1899)  34  Ct  CI.  171. 

Judgment.— Form  of  judgment  pre- 
scribed. Peychaud  v.  U.  S.  (1880)  16 
Ct.  CI.  601. 


§  1164.  (JucL  Code,  §  173.)     Claims  under  act  of  June  16,  1874. 

No  claim  shall  be  allowed  by  the  accounting  officers  under  the 
provisions  of  the  Act  of  Congress  approved  June  sixteenth,  eight- 
een hundred  and  seventy-four,  or  by  the  Court  of  Claims,  or  by 
Congress,  to  any  person  where  such  claimant,  or  those  under  whom 
he  claims,  shall  willfully,  knowingly,  and  with  intent  to  defraud  the 
United  States,  have  claimed  more  than  was  justly  due  in  respect  of 
such  claim,  or  presented  any  false  evidence  to  (Congress,  or  to  any 
department  or  court,  in  support  thereof. 

Act  June  16,  1874,  c.  285,  {  2,  18  Stat  75.    Act  April  30.  1878,  c.  77,  {  2, 
20  Stat.  524.    Act  March  3,  1011,  c.  231,  {  173,  36  Stat  1141. 

The  proYisions  of  Act  June  16,  1874,  mentioned  in  this  section,  are  set 
forth,  ante,  f  471. 
See  notes  to  R.  S.  |  300  a,  ante,  |  409. 

§  1165.  (Jud.  Code,  §  174.)     New  trial  on  motion  of  claimant. 

When  judgment  is  rendered  against  any  claimant,  the  court  may 
grant  a  new  trial  for  any  reason  which,  by  the  rules  of  common 
law  or  chancery  in  suits  between  individuals,  would  furnish  suffi- 
cient ground  for  granting  a  new  trial. 

R.  S.  I  1087.    Act  March  3,  1911,  c.  231,  §  174,  36  Stat  1141. 
Notes  oi  Deoisloiui 

Construction  and  operation  In  general. 

—Congress  cannot  award  a  new  trial, 
but  may  consent  to  a  second  action. 
Nock  V.  U.  S.  (1866)  2  Ct.  CI.  451. 
This  provision  applies  to  the  conrt  an- 
der  its  present  organization,  and  pre- 
dades  a  new  trial  where,  by  the  rules 
of  the  common  law  dr  of  chancery,  it 
would  not  be  granted.  Deeson  y.  U.  S. 
(1870)  6  Ct.  CI.  227.  And  extends  to  a 
case  dismissed  for  want  of  jurisdiction 
under  Bowman  Act,  §  4,  post,  §  1175. 
Nance  v.  U.  S.  (1888)  23  Ct.  CI.  463. 

Where  the  facts  are  found  by  the 
judges  in  the  form  of  a  special  verdict, 
there  is  no  resemblance  to  the  action 
of  an  independent  body  of  jurors,  as  in 
courts  of  common  law;  and  motions 
analogous  to  motions  to  set  aside  a 
verdict  as  against  the  weight  of  evi- 
dence cannot  be  allowed  as  a  matter  of 
right  Calhoun  v.  U.  S.  (1878)  14  Ct 
CL  103. 

The  difference  between  the  regula- 
tions laid  down  by  the  statutes  for  new 


trials  to  claimants  and  to  the  govern- 
ment examined  and  stated.  Henry  v. 
U.  S.  (1879)  15  Ct  CI.  162.  And  see 
post,  §  1166,  and  notes  thereunder. 

Grounds  for  new  trial.— It  is  not  suf- 
ficient for  a  new  trial  that  important 
evidence  was  unknown  to  the  counsel 
who  tried  the  case,  which  was  known 
to  the  party,  and  that  she  was  an  aged 
woman,  unacquainted  with  business,  and 
ignorant  of  the  value  of  the  evidence. 
Armstrong  v.  U.  S.  (1870)  6  Ct  01. 
226.  Where  an  estoppel  was  implied 
from  the  supposed  receipt  of  a  letter 
not  properly  in  evidence  the  court  wUl 
grant  a  new  trial,  though  the  party 
was  negligent  Alvord  v.  XJ.  S.  (1873) 
9  Ct  CI.  133.  But  where  a  party,  mis- 
led by  a  brief  of  his  opponent,  submit- 
ted a  case  in  the  belief  that  the  only 
issue  was  a  question  of  amount,  a  new 
trial  may  be  allowed.  King  v.  U.  S. 
(1896)  31  Ct  CL  304.  Mistake  and 
inadvertence  of  counsel,  whereby  the 
whole  of  the  evidence  in  the  record  was 
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the  requisites  of  the  oommon  law. 
Nance  v.  U.  S.  (1888)  2^  Ct  CL  463. 
And  see  ante,  |  1148,  and  notes  there- 
nnder. 

Motions  for  now  trials— A  motion  for 
new  trial  for  newly  discovered  evidence 
will  not  be  granted  where  due  dili- 
gence would  have  discovered  the  evi- 
dence before  the  trial.  Garrison  v. 
U.  S.  (1866)  2  Ct  CI.  382;  Nance  v. 
U.  S.  (1888)  23  Ct  CL  463.  The  mo- 
tion should  aver  that  neither  claimant 
nor  his  attorney  could  have  discovered 
the  facts  before  trial,  if  due  diligence 
had  been  used.  Payan  v.  U.  S.  (1879) 
15  Ct.  CI.  56. 

Hearing  and  allowance  of  motion^ 

The  court  may  hear  a  motion  between 
an  application  for  appeal  by  the  party 
and  its  allowance  by  the  court  Ex 
parte  Roberts  (1872)  15  Wall.  384,  21 
L  Ed.  131.  Where  motion  for  new 
trial  for  newly  discovered  evidence  will 
come  substantially  within  the  rules  reg- 
ulating the  granting  of  new  trials,  if  it 
be  read  in  connection  with  an  affidavit 
supporting  it,  it  will  be  allowed.  John- 
son's Admr.  v.  U.  S.  (1879)  15  Ct  CI. 
62.  Claimant's  affidavit  should  be  for- 
tified by  the  affidavits  of  witnesses. 
But  if  he  shows  that  those  on  whom  he 
relies  are  clerks,  under  the  control  of 
the  government,  it  is  a  good  reason  for 
his  not  doing  so.  Murphy  ▼.  U.  S. 
(1879)  15  Ct  CI.  217. 

It  requires  more  than  a  mere  asser- 
tion of  witnesses  that  they  were  mis- 
taken as  to  a  date,  when  the  mistake 
is  of  vital  importance  and  judgment 
has  been  rendered  on  their  testimony. 
Where  it  appears  by  contemporaneous 
letters  and  papers  that  the  claimant 
acted  in  good  faith,  and  that  her  wit- 
nesses may  have  been  mistaken  when 
giving  a  date,  and  that  the  fact  can 
probably  be  rendered  certain,  the  court 
will  grant  a  new  trial  for  that  purpose. 
Burleson  v.  U.  S.  (1913)  48  Ct  CL  260. 

Denial  of  motion  is  res  judicata  on  a 
second  motion  for  the  same  grounds 
and  under  the  same  conditions.  Child 
V.  U.  S.  (1870)  6  Ct  CL  44. 

Cited  without  definite  application, 
Gorham  v.  U.  S.  (1804)  29  Ct  CL  97; 
Mackey  v.  U.  S.  (1911)  47  Ct  CL  121. 

§  1166.  (Jud.  Code,  §  175.)     New  trial  on  motion  of  United  States. 

The  Court  of  Claims,  at  any  time  while  any  claim  is  pending  be- 
fore it,  or  on  appeal  from  it,  or  within  two  years  next  after  the 
final  disposition  of  such  claim,  may,  on  motion,  on  behalf  of  the 
United  States,  grant  a  new  trial  and  stay  the  payment  of  any 
judgment  therein,  upon  such  evidence,  cumulative  or  otherwise, 
as  shall  satisfy  the  court  that  any  fraud,  wrong,  or  injustice  in  the 
premises  has  been  done  to  the  United  States;  but  until  an  order 
is  made  staying  the  payment  of  a  judgment,  the  same  shall  be  pay- 
able and  paid  as  now  provided  by  law. 

R.  S.  §  1088.    Act  March  3,  1911,  c.  231,  f  175,  36  Stat  1141. 


not  brought  to  the  attention  of  the 
■court,  is  no  ground  for  a  new  trial, 
though  the  court  may  be  willing  to 
rectify  its  mistakes  occasioned  by  the 
inadvertence  of  counsel.  Calhoun  v. 
U  S.  (1878)  14  Ct  CL  193. 

A  new  trial  will  not  be  allowed  on 
the  expectation  that  a  more  elaborate 
discussion  may  lead  to  a  different  re- 
sult Rhine  v.  U.  S.  (1879)  15  Ct  CL 
59.  Nor  for  alleged  error  In  law  or 
fact  when  the  motion  therefor  indicates 
that  the  party  making  it  desires  only 
to  reargue  the  whole  case  upon  the 
facts  and  the  law  exactly  as  they  were 
presented  at  the  trial,  without  any  in- 
dication that  he  has  anything  new  to 
offer.  Roche  v.  Dist  of  Columbia 
(1883)  18  Ct.  CL  289.  Nor  for  the 
mere  purpose  of  reopening  a  case  for 
reargument  by  the  parties  on  the  same 
evidence  as  before.  Power  v.  U.  S. 
(1883)  18  Ct  CL  493. 

The  insanity  of  a  party  at  the  time  of 
trial  is  no  ground  for  a  new  trial  after 
he  has  been  restored.  Unless  it  is  made 
to  appear  to  the  court  that  a  different 
result  would  probably  be  reached  if  a 
new  trial  were  granted,  or  that  injustice 
was  done  on  the  original  trial,  the  for- 
mer decision  will  not  jbe  disturbed. 
Bramhall  v.  U.  S.  (1870)  6  Ct  CL  238. 

A  judgment  for  the  defendants  in  an- 
other suit,  wherein  a  third  person 
sought  to  recover  the  same  property 
which  the  claimant  seeks  to  recover 
in  this  suit,  is  no  ground  for  a  new 
trial.  Calhoun  v.  U.  S.  (1878)  14  Ct 
CL  193. 

A  new  trial  will  not  be  allowed  be- 
cause the  court  omitted  to  find  a  fact 
which,  if  proven  and  found,  would  not 
control  other  evidence  in  the  case. 
Rhine  v.  U.  S.  (1879)  15  Ct  CL  59. 

Though  newly-discovered  evidence, 
produced  on  a  motion  for  a  new  trial, 
may  not  change  the  judgment  of  the 
court,  yet  it  may  change  the  basis  of 
the  judgment  and  entitle  the  party  to  a 
review  on  the  law.  Murphy  v.  U.  S. 
(1879)  15  Ct  CL  217. 

See,  post,  I  1166,  and  notes  there- 
under. 

Rules  of  oourtd— The  court,  in  the 
application  of  the  statute,  has  adopt- 
ed   rules   conforming   in   substance    to 


1.  Power   of   Ck)ngress. 

2,  Constnictlon   and  operation  of   statute 

in  generaL 


Notes  of  Deoisioii.8 

8.    Orounds  for  new  trial  in  general. 

4.    Errors  of  law  as  grounds. 

6.  ^—  Newly  discovered  evldenoo. 
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6.  -: —   MiBCondQct  of  counsel. 

7.    Set-offs  or  counterclaims. 

8.  Motions  to  amend  findings  as  motions 

for   new    trial. 

9.  Time    for    application. 
10.    Objections. 

U.    Ck>urt     authorized     to     determine 

question. 

12.  Time  to  decide  application. 

13.  Effect  of  motion  for  or  granting   new 

trial. 

14.  Hearing  of  application  for  new  trial. 

15.  Order  on  application  for  new  trial. 

16.  Review  of  ruling  on  application  for  new 

trial. 

17.    Mandamus. 

IB.    Procedure  on  second  trial. 

1.  Power  of  Congress.— The  power  to 
grant  a  new  trial  after  adjournment  of 
the  term  can  be  given  by  statute,  and 
when  the  United  States  consents  to  be 
sued  it  may  attach  conditions  and  give 
to  itself  the  right  to  apply  for  new  trial 
after  term  as  is  done  by  this  section, 
thoagh  such  right  is  not  given  to  claim- 
ants. Sanderson  v.  U.  S.  (1908)  28 
Sup.  Ct  661,  210  U.  S.  168,  52  L.  Ed. 
1007. 

2.  Construction  and  operation  of 
statute  in  generai.— The  words  "final 
disposition"  mean  the  final  determina- 
tion of  the  suit  on  appeal,  if  an  appeal 
is  taken,  or,  if  none  is  taken,  then  its 
final  determination  in  the  court  of 
claims.  Ex  parte  Russell  (1871)  13 
WalL  664,  20  L.  Ed.  632.  The  design 
of  this  section  is  to  protect  the  gov- 
ernment against  unconscionable  advan- 
tages gained  over  it  without  laches  or 
mistake  of  its  officers,  but  not  to  give 
it  unconscionable  advantages  through 
such  laches  or  mistake.  Child  y.  XT. 
S.  (1870)  6  Ct.  CI.  44;  Gorham  v.  U. 
S.  (1894)  29  Ct.  CI.  97.  The  power 
is  not  taken  away  by  affirmance  of 
judgment  on  appeal  and  fiOling  a  man- 
date of  affirmance.  Ex  parte  Russell 
(1871)  13  WaU.  664,  20  L.  Ed.  632; 
Ex  parte  U.  S.  (1872)  16  Wall.  699,  21 
L.  Ed.  507.  Nor  affected  by  the  pend- 
ency of  an  appeal,  or  in  any  way  re- 
stricted by  a  mandate  from  the  su- 
preme court.  Belknap  v.  U.  S.  (1893) 
14  Sup.  Ct.  183,  150  U.  S.  588,  37  L. 
Ed.  1191.  The  statute  embraces  claims 
under  Indian  Depredation  Act  March  3, 
1891,  c.  538.  Sanderson  v.  U.  S.  (1908) 
28  Sup.  Ct  661,  210  U.  S.  168,  52  L. 
Ed.  1007;  McCollum  v.  U.  S.  (1898) 
33  Ct.  CI.  469. 

The  provision  seems  to  apply  to  the 
court  of  claims  only.  Lynah  v.  U.  S. 
(C.  C.  1901)  106  Fed.  121,  and  gives 
to  it  special  powers,  but  does  not  ex- 
clude the  United  States  from  moving 
under  the  general  rules  concerning  mo- 
tions for  new  trials.  Murdock  v.  Dis- 
trict of  Columbia  (1888)  23  Ct.  CI.  41. 

"Evidence"  includes  testimony  taken 
in  the  more  satisfactory  form  of  ques- 
tion and  answer.  In  re  McKay  (1894) 
30  Ct  CL  1.  The  word  "may"  means 
"shall."  The  statute  confers  power; 
and  this  power  must  be  exercised  when 
new  testimony  will  change  the  result 


Purcell  Envelope  Co.  v.  U.  S.  (1913) 
48  Ct  CI.  66.  An  amendment  to  a 
motion  for  new  trial,  striking  out  the 
words  "in  accordance  -with  the  provi- 
sions of  section  1088"  (this  section), 
does  not  impair  the  motion,  if  it  be 
authorized  by  the  statute.  McCollum 
v.  U.  S.  (1898)  33  Ct  CL  469. 

3.  Grounds  for  new  trial  in  generals— 

This  section  authorizes  the  court  to 
grant  a  new  trial  if  fraud,  wrong,  or 
injustice  has  been  done  to  the  United 
States.  Child  v.  U.  S.  (1870)  6  Ct  CI. 
44.  But  a  new  trial  in  a  case  appealed 
from  can  only  be  granted  on  the  ground 
that  wrong  and  injustice  has  been 
done.  And  a  motion  will  not  be  grant- 
ed when  the  object  of  it  is  to  interpose 
a  mere  technical  defense  against  a 
just  claim  which  would  inflict  wrong 
and  injustice  on  claimants.  Ford  v.  U. 
S.  (1883)  18  Ct  CI.  62. 

It  is  fraud,  wrong,  or  injustice,  with- 
in the  meaning  of  the  act,  if  the  claim- 
ant was  guilty  of  having  aided  to  over- 
throw the  government  of  the  United 
States  and  concealed  such  guilt  from 
the  court  when  making  proof  of  his 
loyalty.  Tait  v.  U.  S.  (18G9)  5  Ct  CI. 
()38.  But  where  a  judgment  is  wholly 
in  favor  of  the  United  States  it  can- 
not be  held  that  "fraud,  wrong,  or  in- 
justice" has  been  done  to  them,  and  a 
new  trial  cannot  be  granted.  Monroe 
V.  U.  S.  (1901)  37  Ct  CI.  79. 

4.  —  Errors  of  iaw  as  grounds.^- 

A  new  trial  cannot  be  granted  on  the 
ground  that  the  decision  is  shown  by 
a  later  decision  of  the  supreme  court 
to  have  been  erroneous,  since  this  sec- 
tion refers  to  matters  of  fact  whereby 
fraud,  wrong,  or  injustice  has  been 
done.  In  re  District  of  Columbia 
(1901)  21  Sup.  Ct  357,  180  U.  S.  250, 
45  L.  Ed.  516.  Fraud,  wrong,  or  in- 
justice has  not  been  done  by  an  error 
of  law,  when  there  existed  an  ample 
measure  of  redress  by  appeal.  The 
inconveniences  of  an  appeal  constitute 
no  ground  for  the  motion,  and  the  fail- 
ure to  appeal,  or  to  prosecute  an  ap- 
peal, under  a  misapprehension  of  their  , 
legal  rights,  must  be  deemed  the  de- 
fendants' misfortune.  Ealer  v.  U.  S. 
(1869)  5  Ct  CL  708.  It  was  never 
contemplated  that  the  statute  would  be 
applied  where  an  error  of  law  might 
be  corrected  on  appeal.  Purcell  Envel- 
ope Co.  V.  U.  S.  (1913)  48  Ct  CI.  66. 
And  see  Axman  v.  U.  S.  (1913)  48^ 
Ct  CI.  376,  holding  that  litigation  can- 
not be  prolonged  by  innumerable  mo- 
tions to  correct  errors,  unless  it  is 
apparent  that  the  correction  will  bring 
about  a  different  result 

5.  — —  Newly  discovered  evidence.— ^ 

Where  claimants'  evidence,  uncontra- 
dicted on  the  trial,  establishes  the  cap- 
ture and  seizure  of  a  large  quantity 
of  cotton  by  United  States  troops,  not,, 
however,  identified,  and  the  Attorney 
General    subsequently    discovers    what 
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troops  made  the  captnre,  and  prodaccs 
their  affidavits  to  show  that  no  cotton 
was  seized  and  brought  out,  so  that  the 
court  is  satisfied  prima  facie  that  gross 
wrong  and  injustice,  if  not  fraud,  have 
been  done  to  the  defendants,  a  new 
trial  will  be  granted.  Douglas  v.  U. 
S.  (1875)  11  Ct  CL  655.  But  where 
before  trial  evidence  is  known  to  the 
assistant  to  the  Attorney  General  who 
tries  a  case,  and  is  not  presented  be- 
cause not  deemed  material,  a  new  trial 
will  not  be  granted  on  the  ground  that 
such  evidence  has  been  newly  discover- 
ed, oi*  because  it  was  not  presented  to 
the  court  at  the  proper  time.  The 
doctrine  that  the  measure  of  diligence 
which  the  common  law  applies  to  ordi- 
nary parties  mo\'ing  for  new  trials  is 
to  be  applied  to  the  government,  in 
motions  made  under  this  section,  over- 
ruled. Ford  V.  U.  S.  (1883)  18  Ct.  CI. 
62,  overruling  Silvey  v.  U.  S.  (1871) 
7  Ct  CI.  305. 

The  statute  does  not  mean  that  in 
all  cases  any  cumulative  evidence  that 
the  defendants  have  been  wronged  will 
entitle  them  to  a  new  trial.  It  must 
be  such  cumulative  evidence  as  any 
nisi  prius  court  would  have  heard  upon 
the  first  trial.  A  new  trial  will  not  be 
allowed  for  newly  discovered  cumula- 
tive e\'idence  if  all  the  evidence  of  the 
same  character,  properly  allowable,  is 
already  in  the  case.  Goodrich  v.  U.  S. 
(1913)  48  Ct.  CI.  61.  But  the  court 
cannot  refuse  to  hear  newly  discovered 
evidence,  unless  the  point  in  dispute 
has  been  so  clearly  established  upon 
the  trial  that  the  court  is  unable  to  so 
apply  the  additional  testimony  as  to 
reach  a  different  result  Purcell  En- 
velope Co.  V.  U.  S.  (1913)  48  Ct  CL  66. 
And  see  Silvey  v.  U.  S.  (1871)  7  Ct 
CL  305,  holding  that  a  new  trial  in  a 
suit  under  the  Abandoned  or  Captured 
Property  Act  will  not  be  granted  on 
the  government's  motion  because  a 
subsequent  treasury  report  indicates 
that  the  proceeds  of  the  captured 
property  are  not  in  the  treasury. 

6.  —  Misconduct  of  counsel.— When 

•the  alleged  "injustice"  results  solely 
from  the  omission  of  the  government 
counsel  to  offer  at  the  trial  the  very 
evidence  then  in  their  possession,  which 
is  relied  on  for  new  trial,  the  "injus- 
tice" was  inflicted  on  defendants  by 
their  own  officers,  and  not  by  the  claim- 
ants, and  they  cannot  take  advantage 
of  it  The  design  of  the  statute  is  to 
protect  the  government  from  uncon- 
scionable advantages  gained  over  it 
without  laches  or  mistake  on  the  part 
of  its  officers,  not  to  give  it  unconscion- 
able advantages  over  the  claimants 
through  such  laches  or  mistake.  Child 
v.  U.  S.  (1870)  6  Ct  CL  44.  And  see 
Gorham  v.  U.  S.  (1894)  29  Ct  CL  97, 
holding  that  mistake,  error,  or  negli- 
gence of  an  officer  may  be  so  serious, 
that  it  will  be  a  wrong  and  injustice  to 
allow  a  judgment  to  stand. 
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7.  —  Set-offs  or  coanterclalms^lB 

a  suit  for  the  proceeds  of  property  sold 
under  the  captured  and  abandoned 
property  act,  the  government,  meaning 
to  set  up  the  cotton  tax  as  a  counter- 
claim, but  not  pleading  it  by  way  of 
set-off  or  counterclaim,  must  move  for 
a  new  trial  and  cannot,  after  judgment 
has  been  given  for  the  amount  claimed, 
set  up  and  claim  at  the  treasury  the 
counterclaim  when  the  amount  award- 
ed by  the  decree  of  the  court  is  pre- 
sented for  payment  U.  S.  v.  0*Grady 
(1874)  89  U.  S.  (22  WalL)  641,  22  L. 
Ed.  772. 

A  new  trial  should  be  granted  if  an 
unsatisfied  judgment  exists  which  may 
properly  be  pleaded  as  a  set-off,  the  ex- 
istence of  it  being  unknown  to  the  de- 
fendant's attorneys  at  the  triaL  Childs 
v.-  Dist  of  Columbia  (1884)  19  Ct  CL 
332.  A  counterclaim  by  the  govern- 
ment must  be  set  up  in  the  pleadings  or 
on  motion  for  a  new  trial.  U.  S.  v. 
O'Grady  (1874)  22  WalL  641,  646,  22 
L.  Ed.  772. 

8.  Motions  to  amend  findings  as  mo- 
tions for  new  trial.— Defendants'  mo- 
tion to  amend  the  findings  may  be  con- 
sidered as  made  under  this  section. 
And  on  the  motion  the  court  may  with- 
draw its  findings  and  set  aside  its  judg- 
ment and  file  new  findings  and  enter 
a  second  judgment  The  court  can  en- 
tertain motions  from  either  side  to 
amend  its  findings  until  the  granting 
of  an  appeal.  Plumley  v.  U.  S.  (1910) 
45  Ct  CL  185. 

9.  Time  for  application^— A  motion 
for  new  trial  may  be  made  within  two 
years  after  final  disposition  of  the 
claim.  For  limitation  as  to  the  time  for 
filing  the  motion,  and  not  as  to  the  de- 
cision thereon,  is  made  by  this  section. 
Sanderson  v.  U.  S.  (1908)  28  Sup.  Ct 
661,  210  U.  S.  168,  52  L.  Ed.  1007, 
citing  Bellocq  v.  U.  S.  (1877)  13  Ct 
CL  195.  And  see,  also,  Mitchell  v. 
Overman  (1880)  103  U.  S.  62,  26  L. 
Ed.  369;  McCollum  v.  U.  S.  (1898)  33 
Ct  CL  469. 

The  final  disposition  of  the  daim, 
within  two  years  of  which  the  new  trial 
may  be  granted,  is  its  final  determina- 
tion on  appeal,  if  an  appeal  is  taken, 
or,  if  none  is  taken,  then  its  final  de- 
termination in  the  court  of  claims,  and 
a  new  trial  may  be  granted  even  after 
the  decision  of  the  case  on  appeaL  In 
re  Russell  (1871)  13  WalL  664,  669, 
20  L.  Ed.  632.  The  court  acquires  ju- 
risdiction if  the  motion  be  filed  within 
the  prescribed  time.  Bellocq,  Noblom 
&  Co.'s  Assignee  v.  U.  S.  (1877)  13 
Ct.  CL  195.  Motions  should  be  made 
within  the  same  time  that  ordinary 
motions  for  new  trials  are  required  to 
be  made,  unless  it  affirmatively  appears 
that  additional  errors  of  importance 
have  been  discovered.  Axman  v.  U.  S> 
(1913)  48  Ct  CL  376. 

10. Objections.— That  more  than 

two  years  had  elapsed  since  the  Judg- 
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ment  is  a  matter  of  objection  to  a  mo- 
tion for  a  new  trial  which  should  be 
addressed  to  the  court  U.  S.  v.  Cm- 
sell  (1870)  12  WalL  175,  176,  20  L. 
Ed.  884. 

il. Court  authorized  to  deter- 
mine questlouw-ZThe  Court  of  Claims, 
and  not  the  United  States  Supreme 
Court,  must  first  determine  whether 
the  application  for  a  new  trial  is  sea- 
sonably made.    U.  S.  v.  Crusell  (1870) 

12  WalL  175,  176,  20  L.  Ed.  384. 

12.  Time    to    decide    appiioationw— A 

motion  for  new  trial  made  in  time  may 
be  decided  after  the  expiration  of  the 
two  years.  Sanderson  y.  U.  S.  (1908) 
28  Sup.  Ct  661,  210  U.  S.  168,  52  L. 
Ed.  1007.  The  court  retains  jurisdic- 
tion to  hear  and  determine  the  motion 
-filed  in  time  after  the  period  of  filing 
has  elapsed.     BeUocq  y.  U.  S.   (1877) 

13  Ct  CI.  195. 

i3.  Effect  of  motion  for  or  granting 
new  trial-— While  granting  a  new  trial 
in  the  Court  of  Claims  will  deprive  the 
Supreme  Court  of  jurisdiction  on  ap- 
peal, the  mere  making  of  a  motion 
therefor  will  not  deprive  the  Supreme 
Court  of  jurisdiction  to  consider  the 
appeal.  Where  a  new  trial  has  been 
granted  under  this  section  while  an  ap- 
peal is  pending,  the  appeal  will  be  dis- 
missed. U.  S.  V.  Ayres  (1889)  9  Wall. 
608,  19  L.  Ed.  625.  The  Court  of 
Claims,  by  granting  new  trial  after  ren- 
dering judgment  and  while  an  appeal 
therefrom  is  pending  in  the  United 
States  Supreme  Court,  vacates  the 
judgment  and  resumes  control  of  the 
case  and  of  the  parties.  U.  S.  v.  Young 
(1876)  94  U.  S.  258,  259,  24  L.  Ed. 
153. 

14.  Hearing  of  application  for  new 
trialw— The  court  cannot  try  the  case  on 
the  merits;  if  the  defendants  show  dis- 
loyal acts  prima  facie,  it  is  sufficient; 
the  claimant  cannot  admit  them  and 
show  extenuating  circumstances  or 
compulsion.  Tait  v.  U.  S.  (1869)  5  Ct 
CI.  638. 

The  formal  "evidence"  required  is  not 
that  which  will  be  given  on  the  trial. 
Ex  parte  testimony,  of  the  kind  and 
character  usually  admitted  by  courts  on 
the  hearing  of  motions  for  new  trials, 
making  out  a  prima  fade  case,  is  suffi- 
cient Hence  it  is  not  necessary  for 
the  defendants  to  prove  a  bond  by  the 
subscribing  witness,  but  to  show  a  rea- 
sonable probability  that  they  can  prove 
it  on  the  trial.  Ayers  v.  U.  S.  (1869) 
6  Ct  CI.  712. 

When  a  motion  is  made  by  defend- 
ants, alleging  newly  discovered  evidence, 
the  onlv  question  to  be  determined,  if 
the  eridence  shows  that  injustice  has 
been  done,  is  whether  or  not  such  evi- 
dence was  known  to  the  Attorney  Gen- 
eral and  his  assistants  at  the  time  of 
the  trial.  Ejiowledge  by  other  officers 
of  the  government  or  want  of  diligence 
are  not  sufficient  to  defeat  the  motion. 
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Ford  V.  U.  S.  (1883)  18  Ct.  CI.  62, 
overruling  SUvey  v.  U.  S.  (1871)  7  Ct 
CL  305.  If  the  witness  appears  to  be 
an  unwilling  witness,  the  government 
Is  entitled  to  the  most  effective  form 
of  examination.  The  court  has  power 
to  enforce  obedience  to  a  writ  of  sub- 
poena and  to  compel  a  witness  to  ap- 
pear and  testify  in  regard  to  a  motion 
for  a  new  trial.  In  re  McKay  (1894) 
30  Ct  CI.  1. 

15.  Order  on  application  for  new 
trial.— The  court  is  without  discretion 
or  authority  to  annex  conditions  by 
granting  the  new  trial  subject  to  the 
reimbursement  of  the  other  party's 
costs  and  expenses.  Henry  v.  U.  S. 
(1879)  15  Ct  CL  162. 

16.  Review  of  roiing  on  application 
for  new  trial-— The  ruling  of  the  court 
in  a  case  within  its  jurisdiction  under 
this  section,  granting  a  new  trial,  is 
not  subject  to  the  control  of  the  Su- 
preme Court  Yt)ung  v.  U.  S.  (1877) 
95  U.  S.  641,  642,  24  L.  Ed.  467. 

17. MandamuSd— On  dismissal  of 

motion  by  the  United  States  for  a  new 
trial  after  the  determination  of  an  ap- 
peal on  the  ground  of  want  of  jurisdic- 
tion of  the  court  of  claims  to  hear  the 
motion,  the  remedy  of  the  United 
States  is  by  mandamus  to  compel  its 
consideration,  and  not  by  appeal.  But 
mandamus  does  lie  to  vacate  an  al- 
lowance of  the  motion.  Ex  parte  Rus- 
seU  (1871)  13  Wall.  664,  20  L.  Ed. 
632.  See  same  case  for  procedure 
where  the  government  has  appealed 
from  denial  of  motion  for  want  of  ju- 
risdiction. 

18.  Procedure     en     second     trials— 

When  a  certain  construction  is  given 
to  a  contract  by  the  Treasury  JL)epart- 
ment  by  the  Court  of  Claims,  under 
its  former  organization,  by  Congress, 
on  the  report  of  the  court  and  again 
by  a  resolution  granting  claimants  a 
rehearing,  and  finally  by  claimants,  that 
construction  will  be  adopted  by  the 
court  on  a  second  trial,  and  the  rights 
of  the  parties  determined  thereunder. 
Gibbons  v.  U.  S.  (1866)  2  Ct  CI.  353. 
Where  a  new  trial  has  been  granted 
on  the  defendant's  motion,  the  court 
will  proceed  with  the  second  trial,  and 
find  the  facts  of  fraud  and  conspiracy 
established  by  the  defendant's  evidence, 
though  the  original  judgment  in  the 
case  may  have  been  paid,  and  the  claim- 
ant neglects  to  offer  evidence  and  fails 
to  appear.  Peychaud  v.  U.  S.  (1880) 
16  Ct  CL  601. 

Cited    without    definite    application, 

Ex  parte  FuUer  (1901)  21  Sup.  Ct 
871.  874,  182  U.  S.  562,  45  L.  Ed.  1230; 
National  Home  For  Disabled  Volunteer 
Soldiers  v.  Parrish  (1912)  194  Fed. 
940,  114  C.  C.  A.  576,  affirmed  (1913) 
33  Sup.  Ct  944,  229  U.  S.  494,  57  L. 
Ed.  1296. 
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§  1167.  (Jud.  Code,  §  176.)     Cost  of  printing  record. 

There  shall  be  taxed  against  the  losing  party  in  each  and  every 
cause  pending  in  the  Court  of  Claims  the  cost  of  printing  the  rec- 
ord in  such  case,  which  shall  be  collected,  except  when  the  judg- 
ment is  against  the  United  States,  by  the  clerk  of  said  court  and  paid 
into  the  Treasury  of  the  United  States. 

Act  March  3,  1877,  c.  105,  f  1,  19  Stat.  344.    Act  March  8,  1911,  c.  231,  | 
176,  36  Stat  1141. 

§  1168.  (Jud.  Code,  §  177.)     No  interest  on  claims. 

No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of  the 
rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless  upon 
a  contract  expressly  stipulating  for  the  payment  of  interest. 
E.  S.  (  1091.    Act  March  3,  1911,  c  231,  |  177,  86  Stat  1141. 
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ConstrttotiOR  and  operation  ef  stat- 
ute in  generals— Under  this  section  in- 
terest is  not  *  recoverable  against  the 
United  States  on  unpaid  accounts  or 
claims,  in  the  absence  of  a  stipulation 
to  pay  interest,  or  *  a  statute  allow- 
ing it  U.  S.  V.  Sargent  (1908)  162 
Fed.  81,  89  C.  C.  A.  81.  And  cannot 
be  allowed  on  any  claim  except  "upon 
a  contract  expressly  stipulating  for  the 
payment  of  interest"  Tillou  v.  U.  S. 
(1865)  1  Ct  Gl.  220.  The  statute  does 
not  extend  to  a  case  coming  into  the 
court  under  a  special  act  and  resting 
on  a  treaty  providing  for  payment  of 
interest.  Western  Cherokee  Indians  y. 
U.  S.  (1891)  27  Ct  CI.  1.  See  itice  v. 
U.  S.  (1887)  7  S.  Ct  1377,  122  U.  S. 
611,  30  L.  Ed.  793,  as  to  applicability 
of  section  to  cases  under  subsequent 
special  acts  and  to  those  under  the 
Captured  or  Abandoned  Property  Act 
And  see,  also,  U.  S.  v.  Barber  (1896) 
74  Fed.  483,  486,  20  C.  C.  A.  616, 
holding  that  Act  March  3,  1887,  |  10, 
post  I  1578,  does  not  repeal  or  modi- 
fy this  section. 

Right  to  interest  In  generald— Gener- 
ally interest  is  not  allowable  on  claims 
against  the  government,  unless  it  has 
stipulated  to  pay  it  or  it  is  given  by 
statute.  National  Home  for  Disabled 
Volunteer  Soldiers  v.  Parrish  (1912) 
194  Fed.  940.  114  0.  C.  A,  576,  decree 
affirmed  (1913)  33  S.  Ct  944.  229  U. 
S.  494,  57  L.  Ed.  1296.  And  none  can 
be  recovered  on  unpaid  accounts  or 
claims,  though  they  are  just  and  allowed 
by  the  Treasury  Department  Baxter 
V.  U.  S.  (1892)  51  Fed.  671.  675, 2  C.  C. 
A.  411.  And  can  be  awarded  against 
the  United  States  only  by  congression- 
al warrant  Treat  v.  Farmers'  Loan 
&  Trust  Co.  (1911)  185  Fed.  760,  108 
C.  C.  A.  98,  affirming  judgment  Central 
Trust  Co.  of  New  York  v.  Treat  (C.  C. 
(1909)  171  Fed.  301.  And  can  be  re- 
covered from  a  sovereign  only  by  the 
sovereign's  consent;  and  where  a  sov- 
ereign consents  to  pay  interest  it  means 
simple  interest  ozdy.  Ute  Indians  y. 
U.  S.  (1910)  45  Ct  CI.  440.  Interest 
as  damages  is  controlled  by  the  stat- 
ute,  though  the  action  be  authorized 
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by  a  special  act  Ely  v.  U.  S.  (1884) 
19  Ct  CI.  658.  The  exceptions  to  the 
rule  that  interest  is  not  allowable  on 
claims  against  the  government  are 
found  only  in  cases  where  the  demands 
are  made  under  special  contracts,  or 
special  laws,  expressly  or  by  very  clear 
implication  providing  for  the  payment 
of  interest  (1855)  7  Op.  Atty.  Cten. 
523;  (1857)  9  Op.  Atty.  Gen.  57; 
(1882)  17  Op.  Atty.  Gen.  315.  Where 
money  is  due  and  payable  on  a  con- 
tract at  a  specific  time  and  is  withheld, 
the  creditor  is  entitled  to  demand^  and 
receive  interest  at  the  rate  prevuling 
in  the  forum  where  suit  is  brought  ex- 
cept as  against  the  government  of  the 
United  States  and  sovereign  states. 
(1898)  22  Op.  Atty.  Gen.  172. 

Claims  on  whioh  Interest  Is  allowed.— 

Where  Congress  removed  the  bar  of 
time  as  to  a  claim,  with  directions  to 
the  court  of  claims  to  be  "governed  by 
the  rules  and  regulations  heretofore 
adopted  by  the  United  States  in  settle- 
ment of  like  cases."  and  the  claim  was 
like  others  in  which  interest  was  to  be 
allowed  under  an  act  of  Congress,  the 
claimant  was  entitled  to  interest  U.  S. 
v.  McKee  (1875)  91  U.  S.  442,  448.  28 
L.  Ed.  326.  Where  demand  of  interest 
on  a  claim  founded  on  contract  forms  a 
subject  of  difference,  while  negotiations 
are  being  carried  on,  the  determination 
of  which  is  provided  for,  interest  is  re- 
coverable. U.  S.  V.  Old  Settlers  (1893) 
13  Sup.  Ct  650.  671,  148  U.  S.  427,  37 
L.  Ed.  509.  Interest  on  annuity  under 
treaty  with  the  Ohio  Shawnees,  Aug. 
8.  1831,  art  7.  held  rightly  allowed  as 
*'upon  a  contract  expressly  stipulating 
for  the  payment  of  interest"  U.  S.  v. 
Blackfeather  (1894)  15  Sup.  Ct  64. 
69,  155  U.  S.  180,  39  L.  Ed.  114.  In- 
'  terest  included  in  the  account  of  the 
sums  due  the  Indians  under  treaty 
stipulation,  transmitted  by  the  Secre- 
tary of  the  Interior  to  the  Cherokee 
Nation  pursuant  to  the  agreement  for 
the  cession  to  the  United  States  of  the 
Cherokee  Outlet,  made  between  the 
United  States  and  the  Cherokee  Na- 
tion on  December  19.  1891.  and  ratified 
by  Congress  in  Act  March  8,  1893,  c 
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209,  27  Stat  641»  is  properly  allowed 
notwithBtanding  this  section,  where  the 
question  of  interest  was  a  subject  of 
difference  while  the  negotiations  were 
being  carried  on  the  determination  of 
which  was  provided  for  in  the  agree- 
ment itself.  U.  S.  V.  Cherokee  Nation 
(1906)  26  Sup.  Ct  588,  698,  202  U.  S. 
101.  50  L.  Ed.  949. 

Interest  paid  by  New  York  on  moneys 
borrowed  by  it  to  raise  and  supply 
troops  in  suppressing  the  rebellion  Ls 
included  in  the  "costs,  charges  and  ex- 
penses properly  incurred"  for  that  pur- 
pose, for  which  the  acts  of  July  27, 
1861,  and  March  8,  1863,  obliged  the 
United  States  to  indemnify  the  respec- 
tive states.  Under  such  acts  the  state 
is  entitled  to  reimbursement  of  interest 
paid  by  it  on  moneys  borrowed  for  the 
purpose  of  suppressing  the  rebellion 
from  its  canal  fund.  U.  S.  v.  New  York 
(1806)  16  Sup.  Ct.  402,  410,  160  U.  S. 
698,  40  L.  Ed.  551.  See  New  York  v. 
U.  8.  (1891)  26  Ct  CI.  467;  State  v. 
U.  S.  (1901)  36  Ct  CI.  507,  563. 

Where  by  private  act  the  court  is 
directed  to  hear  a  claim  arising  out  of 
the  treaty  obligations  with  Mexico,  and 
is  authorized  to  use  evidence  taken  be- 
fore the  commission  which  sat  under 
the  provisions  of  the  treaty,  the  court 
must  be  regarded  as  taking  the  place 
of  the  commission.  And  where  the 
private  act  conferring  jurisdiction  lim- 
its the  relief  to  the  unexpended  balance 
of  a  fund  derived  from  Mexico  for  the 
satisfaction  of  such  claims,  the  suit 
must  be  regarded  as  against  Mexico 
and  not  as  against  the  Government  and 
the  court  is  not  prohibited  from  award- 
ing interest,  and  interest  will  be  allowed 
if  it  was  allowed  by  the  commission  in 
such  cases.  Atocha's  Adm'x  y.  U.  S. 
(1872)  8  Ct  CI.  427. 

See  U.  S.  V.  Verdier  (1896)  17  Sup. 
Ct  42,  164  U.  S.  213,  41  L.  Ed.  407,  as 
to  allowance  of  interest  on  final  settle- 
ment of  a  postmaster's  account  See, 
also,  Conant  v.  Kinney  (C.  C.  1908) 
162  Fed.  581,  judgment  affirmed  Eon- 
ney  v.  CJonant  (1909)  166  Fed.  720,  92 
C.  O.  A.  410,  writ  of  certiorari  denied 
(1909)  29  Sup.  Ct  703.  214  U.  S.  526, 
53  L.  Ed.  1068,  allowing  interest  from 
date  of  payment  of  legacy  tax  illegally 
exacted. 

An  amount  awarded  by  act  of  con- 
gress to  reimburse  a  claimant  for  excess 
of  taxes  paid  does  not,  unless  especial- 
ly 80  stated,  give  claimant  a  right  to 
recover  interest  from  the  time  of  the 
illegal  exaction.  Stuart  v.  Barnes  (C. 
C.  1890)  43  Fed.  281. 

In  view  of  the  general  rule  that  in- 
terest is  not  recoverable  against  the 
United  States,  and  the  statute  pro- 
hibiting the  allowance  of  interest 
against  it  by  the  Court  of  Claims,  inter- 
est cannot  be  allowed  by  a  court  of  ad- 
miralty on  a  daim  for  damages  for  the 
sinking  of  a  vessel  in  collision  by  a 
United  States  gunboat,  referred  to  such 
court  by  a  special  act  of  Congress,  un- 


less such  act  expressly  authorizes  it, 
and  a  provision  that  the  proceedings',  in- 
cluding "the  measurement  of  damages," 
shall  be  the  same  as  in  other  admiralty 
cases,  cannot  be  considered  such  ex- 
press authority.  Pennell  v.  U.  S.  (D.  C. 
1908)  162  Fed.  75. 

No  authority  exists  for  the  psyment 
of  interest  on  refunds  made  in  con- 
formity with  judgments  contained  in 
cases  of  appeal  under  section  15  of  the 
customs  administrative  act  of  June  10, 
1890  (26  Stat.  131).  (1891)  20  Op. 
Atty.  Gen.  23a 

oil  refundment  of  direct  taxes  levied 
under  the  act  of  June  7,  1862  (12  Stat 
422),  see  (1892)  20  Op.  Atty.  Gen. 
412. 

Claims  on  which  Interest  is  not  rocov- 
erablow— Under  a  special  statute  requir- 
ing the  court  }o  investigate  a  claim  and 
''ascertain,  determine  and  adjudge  the 
amount  equitably  due  such  firm  if  any, 
for  such  loss  or  damage,"  no  interest  is 
allowable  to  claimant  Tillson  v.  U.  S. 
(1879)  100  U.  S.  43,  46.  25  L.  Ed.  543. 

On  recovery  of  reasonable  value  of 
labor  and  materials  furnished  in  con- 
structing cofferdams,  interest  cannot 
be  allowed.  Harvey  v.  U.  S.  (1885)  5 
Sup.  Ct  465,  468.  113  U.  S.  243,  28  L. 
Ed.  987. 

When,  by  agreement  between  the 
United  States  and  a  foreign  nation,  the 
claim  of  a  citizen  of  the  United  States 
against  such  foreign  nation  is  laid  be- 
fore arbitrators  "on  the  part  of  the 
government  of  the  United  States,"  mon- 
ey paid  to  the  secretary  of  state  of  the 
United  States  on  the  award  of  such 
arbitrators,  and  by  him  withheld  from 
the  claimant,  is  withheld  by  the  govern- 
ment; and  claimant  is  not  entitled  to 
interest  on  the  same  for  the  time  it  is 
withheld,  under  the  rule  that  the  United 
States  is  not  liable  for  interest  on 
claims  against  it.  in  the  a  sence  of  a 
stipulation  or  express  statutory  provi- 
sion to  that  effect  U.  S.  v.  Bayard 
(1888)  8  Sup.  Ct  1156,  1159,  127  U. 
S.  251,  32  L.  Ed.  159.  A  court  of  ad- 
miralty, in  a  suit  against  the  United 
States,  under  a  special  act  of  (Congress, 
for  damages  for  loss  of  a  British  vessel 
through  collision  with  a  naval  vessel, 
has  no  authority  to  allow  interest  as  a 
part  of  such  damages,  where  the  special 
act  is  silent  on  the  subject  Watts  v. 
U.  S.  (D.  C.  1904)  129  Fed.  222.  In- 
terest cannot  be  allowed  by  a  court  of 
admiralty  on  a  claim  for  damages  for 
the  sinking  of  a  vessel  in  collision  by  a 
United  States  gunboat  referred  by 
special  act  of  Ck>ngress  unless  express- 
ly authorizing  it  and  a  provision  that 
the  proceedings  including  the  measure- 
ment of  damages  does  not  confer  au- 
thority. PenneU  v.  U.  S.  (D.  C.  1908) 
162  Fed.  75. 

Interest  cannot  be  allowed  on  a  claim 
against  the  United  States  arising  under 
a  contract,  unless  provided  for  by  the 
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contract  or  by  statute.  Scully  v.  U.  S. 
(D.  C.  1912)  197  Fed.  327. 

Claimants  held  not  entitled  to  recover 
interest.  Harvey  v.  U.  S.  (1883)  18 
Ct.  CI.  470. 

From  a  legal  obligation  created  solely 
by  statute  no  obligations  to  pay  interest 
will  arise.  Wightman  v.  U.  S.  (1888) 
23  Ct.  CL  144. 

Interest  cannot  be  recovered  where  a 
judgment  is  the  cause  of  action.  New 
York  Cent.  &  H.  R.  R.  Co.  v.  U.  S. 
(1888)  24  Ct.  CI.  22. 

Interest  cannot  be  recovered  on  gold 
certificates  which  are  payable  on  de- 
mand and  do  not  in  terms  promise  to 
pay  interest,  though  they  be  not  paid 
when  properly  presented.  State  Nat 
Bank  of  Boston  v.  U.  S.  (1889)  24  Ct 
CI.  488. 

Where  the  government  is  sued  as 
trustee  and  the  judgment  will  be  satis- 
fied out  of  a  trust  fund,  interest  in  the 
nature  of  damages  cannot  •  e  recovered. 
Citizen  Indians  of  the  Weas  v.  U.  S. 
(1891)  26  Ct  CI.  323. 

A  contractor  cannot  recover  interest 
paid  on  loans  necessitated  by  the  act  of 
defendants  in  suspending  the  work. 
Myerle  v.  U.  S.  (1896)  31  Ct  CI.  105. 
A  contractor,  forced  by  delay  of  the 
government  to  borrow  money,  cannot 
recover  back  interest  paid.  Myerle  v. 
U.  S.  (1897)  33  Ct  CI.  1. 

A  decision  of  the  Secretary  of  the 
Interior  on  a  claim  of  Redick  Mc- 
Kee,  made  under  an  act  for  the  relief 
of  claimant  that  the  claimant  was  en- 
titled to  be  reimbursed  the  money  paid 
out  by  him  as  interest  on  money  bor- 
rowed for  the  government,  is  as  far  as 
the  Secretary  was  authorized  to  go, 
and  an  allowance  of  interest  on  the 
amount  so  paid  out  would  have  been 
unwarranted.  (1882)  17  Op.  Atty. 
Gen.  315. 

The  United  States  are  under  no  ob- 
ligation to  allow  interest  on  the  awards 
made  by  the  Florida  judges  in  cases  of 
claims  of  Spanish  subjects  under  the 
ninth  article  of  the  treaty  with  Spain 
in  1819.     (1884)  17  Op.  Atty.  Gen.  644. 

Where,  in  a  treaty  with  the  United 
States,  an  Indian  tribe  released  their 
pre-emption  right  to  certain  lands,  and 
agreed  to  give  possession  on  payment  of 
the  purchase  and  improvement  money, 
such  payment  to  be  made  to  the  secre- 
tary of  war  of  the  United  States,  held, 
that  the  United  States  acted  simply  as 
the  agent  of  the  Indians,  and  were  not 
equitably    bound   to   allow  interest   on 
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such  payments  during  the  time  that  the 
Indians  refused  to  deliver*  possession, 
according  to  the  treaty.  McKeon  v. 
TiUotson  (N.  Y.  1864)  3  Abb.  Dec  110. 

Time  for  and  manner  of  oomputatlen 
of  Interest.— Act  March  3,  1887.  S  10, 
post,  §  1578,  does  not  authorize  the  re- 
covery of  interest  on  judgments  of  the 
court  of  claims  from  their  rendition  un- 
til an  appropriation  is  made  for  their 
payment  U.  S.  v.  Barber  (1896)  74 
Fed.  483,  486,  20  C.  C.  A.  616.  In- 
terest on  legacy  tax  illegally  exacted  is 
recoverable  from  date  of  payment  of 
tax.  Conant  v.  Kinney  (C.  C.  1908) 
162  Fed.  581,  judgment  affirmed  Kinney 
V.  Conant  (1909)  166  Fed.  720,  92  C. 
C.  A.  410,  writ  of  certiorari  denied 
(1909)  29  Sup.  Ct  703,  214  U.  S.  526, 
53  L.  Ed.  1068.  Interest  on  a  judgment 
in  favor  of  a  claimant  begins  to  run 
when  fli  certified  copy  is  presented  for 
payment,  and  ceases  to  run  when  the 
mandate  of  affirmance  is  issued  or 
ordered  to  be  issued.  Hobbs  v.  U.  S. 
(1884)  19  Ct  CI.  220.  But  interest  on 
a  judgment  appealed  from  can  only  be 
recovered  when  the  same  is  affirmed. 
Pacific  Railroad  v.  U.  S.  (1891)  26  Ct 
CL  564.  And  see  (1898)  22  Op.  Atty. 
Gen.  172,  holding  that  in  an  action 
for  use  and  occupation  or  for  mesne 
profits,  where  the  recovery  is  of  a  sum 
in  the  nature  of  rent,  interest  is  allow* 
ed  on  each  annual  sum  from  the  end 
of  the  year. 

Jurisdiction  of  courts  to  award  in- 
terest.^— The  circuit  court  cannot  allow 
interest  in  a  suit,  no  contract  having 
stipulated  for  interest  Marvin  v.  U.  S. 
(C.  C.  1890)  44  Fed.  405,  410,  appeal 
dismissed  (1893)  13  Sup.  Ct  1053,  149 
U.  S.  789,  37  L.  Ed.  901.  It  has  no 
jurisdiction  to  award  interest  on  a 
judgment  which  was  rendered  by  the 
court  of  claims  without  making  any 
provision  for  interest,  and  which  has 
been  paid.  Walton  v.  U.  S.  (C.  C. 
1894)  61  Fed.  486.  Interest  cannot  b« 
recovered  in  the  United  States  circuit 
court  on  a  judgment  rendered  in  the 
court  of  claims;  the  question  beinif 
incidental  to  the  original  suit,  and  the 
court  of  claims  being  the  proper  forum 
for  its  determination.  Bunton  v.  U.  S. 
(C.  C.  1894)  62  Fed.  171. 

Cited    without    definite    application. 

White  V.  Arthur  (C.  C.  1882)  10  Fed. 
80,  87;  Pacific  Coast  S.  S.  Co.  v.  U.  S. 
(1897)  33  Ct  CI.  36. 


§  1169.  (Jud.  Code,  §  178.)     Effect  of  payment  of  judgment. 

The  payment  of  the  amount  due  by  any  judgment  of  the  Court  of 
Claims,  and  of  any  interest  thereon  allowed  by  law,  as  provided 
by  law,  shall  be  a  full  discharge  to  the  United  States  of  all  claim 
and  demand  touching  any  of  the  matters  involved  in  the  contro- 
versy. 

R.  S.  §  1092.    Act  March  8,  1911,  c.  231,  {  178,  36  Stat  1141. 
Notes  of  Deoisioiiji 
Construction  In  general^The  statute      charged  unless  both  judgment  and  ln« 
implies  that  the  claim  will  not  be  dia-      terest  be  paid.    Hobbs  y.  U.  S.  (1884) 
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10  Ct  CI.  220.  Interest  on  judgmenU 
is  recriilated  by  Act  Sept  30, 1890,  post, 
f  6406,  and  not  by  Tucker  Act,  §  10, 
post.  §  1578.  Pacific  Coast  S.  S.  Co. 
V.  U.  S.  (1897)  33  Ct.  CI.  36;  Mosby 
V.  U.  S.  (1897)  33  Ct.  CL  58.  And  can- 
not lawfully  be  paid  on  a  judgment 
against  the  United  States  where  no  ap- 
propriation is  made  therefor.  (1892) 
20  Op.  Atty  Gen.  423. 

Payment,  when  authorlzed.^Where  a 

judgment  against  the  United  States 
was  recovered  in  the  Court  of  Claims, 
and  a  stipulation  was  made,  which  is 
of  record  in  the  case,  that  neither  plain- 
tiff uor  defendant  would  take  an  appeal 
from  such  judgment,  there  is  no  legal 
objection  to  payment  of  the  judgment 
before  the  expiration  of  the  time  allow- 
ed for  taking  an  appeal.  (1889)  19 
Op.  Atty.  Gen.  281. 

Payment,  to  whom  made^— It  is  prop- 
er to  make  a  payment  direct  to  the 
judgment  creditor  in  a  judgment 
against  a  dollector  of  internal  revenue 
in  satisfaction  of  a  judgment  where 
payment  has  not  been  made  by  the  of- 
ficer. U.  S.  V.  Frerichs  (1888)  8  Sup. 
CL  514.  124  U.  S.  315,  31  L.  Ed.  471. 
Payment  to  a  judgment  creditor  of  a 
claim  against  the  government  in  favor 
of  the  judgment  debtor,  if  made  without 
the  consent  of  the  latter,  is  unau- 
thorized by  law.  (1884)  17  Op.  Atty. 
Gen.  675. 

Where  an  act  in  making  appropria- 
tion for  the  payment  of  a  claim,  incor- 
rectly stated  an  initial  letter  in  the 
name  of  the  claimant,  the  claim  could 
be  paid,  provided  its  identity  with  that 
provided  for  in  the  act  be  clearly  es- 
tablished. (1886)  18  Op.  Atty.  Gen. 
501. 

Payment  of  amount  due  estate  of  a 
decedent  for  services  in  connection  with 
improvement  of  the  Mississippi  river, 
may  lawfully  be  made  to  the  executors 
and  trustees  under  his  will.  (1887)  18 
Op.  Atty.  Gen.  604. 

Where  a  contractor  with  the  quarter- 
master's department  failed  to  perform 
certain  work  and  an  arrangement  was 
eflfected  whereby  his  bondsmen  should 
take  charge  of  and  complete  the  work, 
the  contractor  executing  and  delivering 
to  them  a  power  of  attorney  by  which 
they  were  authorized  to  receive  and 
receipt  for  the  money  due  on  the  con- 


tract, the  department  could  recognize 
the  power  of  attorney,  and  payment  to 
the  bondsmen  on  their  receipted  vouch- 
ers thereunder  would  discharge  the 
government  (1889)  19  Op.  Atty.  Gen. 
239. 

Payment,  effect  of.— Persons  having 
claims  against  the  United  States  which 
are  disputed  by  the  officers  authorized 
to  adjust  the  same  may  compromise  the 
same  and  accept  a  smaller  sum  than 
the  contract  price,  and  when  that  is 
done  the  claimant  cannot  subsequently 
recover  for  any  part  of  the  claim  vol- 
untarily relinquished  in  the  compromise. 
Mason  v.  U.  S.  (1872)  17  Wall.  67,  70, 
21  L>.  Ed.  564.  A  claimant  voluntarily 
entering  into  a  compromise  and  accept- 
ing a  smaller  sum  and  executing  a  dis- 
charge for  the  whole  claim  is  bound 
thereby.  Sweeny  v.  U.  S.  (1872)  17 
Wall.  75^  77,  21  L.  Ed.  575.  A  payment 
of  a  judgment  satisfies  the  demand.  U. 
S.  V.  Frerichs  (1888)  8  Sup.  Ct.  514, 
124  U.  S.  315,  37  L.  Ed.  471;  Vaughn 
V.  U.  S.  (1899)  34  Ct.  a.  342.  The 
statute  precludes  the  court  from  cor- 
recting the  amount  of  a  judgment  aft- 
er it  has  been  satisfied.  Russell  v.  U. 
S.  (1879)  15  Ct.  CL  168;  Vaughn  v. 
U.  S.  (1899)  34  Ct.  CI.  342.  And  see 
(1849)  5  Op.  Atty.  Gen.  176,  deter- 
mining that  a  claim  having  been  dis- 
posed of  by  payment  cannot  be  re- ex- 
amined to  correct  errors. 

A  claim  investigated  by  the  court 
and  paid  by  Congress  on  the  statutory 
condition  that  the  receipt  of  the  amount 
awarded  by  the  court  shall  be  "a  full 
and  final  discharge"  of  the  claim  is  ex- 
tinguished and  barred,  and  cannot  be 
re-examined  by  the  court  by  virtue  of 
a  second  reference.  Pilkington  v.  U. 
S.  (1901)  36  Ct.  CL  357.  Receiving 
the  sum  allowed  by  the  decisions  and 
awards  estops  claimant  from  question- 
ing that  such  allowance  and  payment 
constituted  a  full  and  final  satisfaction 
of  his  entire  claim.  (1849)  5  Op.  Atty. 
Gen.  122.  Good  faith  demands  that 
money  should  not  be  taken  except  as  a 
discharge.  And  a  claimant  is  concluded 
by  his  receipt  of  the  award.  (1849)  5 
Op.  Atty.  Gen.  176. 

Cited     without    definite    application, 

White  V.  Arthur  (C.  C.  (1882)  10  Fed. 
80,  87;  Michot  v.  U.  S.  (1896)  31  Ct. 
CL  299. 


§  1170.  (Jud.  Code,  §  179.)     Final  judgments  a  bar. 

Any  final  judgment  against  the  claimant  on  any  claim  prosecut- 
ed as  provided  in  this  chapter  shall  forever  bar  any  further  claim 
or  demand  against  the  United  States  arising  out  of  the  matters 
involved  in  the  controversy. 

R.  S.  {  1093.    Act  March  3,  1911,  c.  231,  §  179,  36  Stat  1141. 

Ketea  of  Deoisioma 

Finality   of  Judgmanta^A  judgment  Supreme  Court  until  it  is  set  aside  on 

of  the  court  of  claims  from  which  no  motion  for  new  trial.    U.  S.  ▼.  O'Grady 

appeal  is  taken  is  as  conclusive  under  (1874)   22  Wall.  641,   22  L.  Ed.  772. 

eziBtiDf  laws  as  the  judgment  of  the  The  finality  of  a  judgment  cannot  be 
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contested  by  defendant  on  account  of  Ct.  CI.  18L    But  a  Judsnnent  appealed 

the  filing  of  amended  findings  of  fact,  from,  while  the  appeal  is  pending,  is 

where  this  was  done  at  his  own  request  not  final.    Green  v.  U.  S.  (1883)  18  Ct. 

in  connection  with   a  motion  for  new  CI.    93.      And    see    Osborn    y.    U.   S. 

trial,  and  he  also  subsequently  took  an  (1878)   9  Ct.   CI.   153,  holding  that  a 

appeal  from  the  judgment  after  his  mo-  final  judgment  in  the  Court  of  Claims 

tion  for  new  trial  was  overruled.     An  cannot  be  evaded  by  a  second  action  on 

amendment  of  its  findings  of  fact  may  the  same  cause;    and,  notwithstanding 

properly  be  made  by  the  court  of  claims  the   Supreme   Court   in  a   similar  sait 

in  order  to  make  its  findings  conform  has  reversed  the  doctrine  of  the  Court 

to  the  truth,  though  final  judgment  has  of    Claims,    still    the   former   recovery 

already    beem    entered,    but    while    its  against  the  present  claimant  determines 

record  has  not  yet  passed  out  of  its  the  rights  of  the  parties,  and.  if  plead- 

control  by  the  allowance  of  an  appeal.  ed  by  the  defendants,  bars  his  second 

U.  S.  V.  St.  Louis  &  M.  V.  Transp.  Co.  action.    And  see  Green  v.  U.  S.  (1883) 

(1902)  22   Slip.   Ct.  350,  351,  184  U.  18  Ct  CI.  93,  holding  that  a  judgment 

S.  247,   46   L.   Ed.  520.     This  section  of  dismissal  for  want  of  jurisdiction  is 

relates    to   judgments   on    the    merits,  not  final.     And  see,  also.  Belt's  Ex'x 

and  merely  attaches  to  the  final  judg-  y.  U.  S.   (1879)  15  Ct  CI.  92,  holding 

ments  of  the  court  the  conclusiveness  that  a  judgment  of  the  court  as  former- 

which  the  common  law  ascribes  to  the  ly  organized  was  not  final  under  Act 

final  judgments  of  all  courts  of  compe-  1855,  10  Stat  613,  {  8,  until  confirmed 

tent  jurisdiction.    Spicer  v.  U.  S.  (1869)  by  Congress. 
5  Ct  CI.  34.     A  judgment  under  the 

court's     general     jurisdiction,      which         Cited     without     defliilte  ^application, 

stands    unvacated    and    unreserved,    is  Runkle  v.  U.  S.  (1887)  7  Sup.  Ct  1141. 

final,  though  founded  upon  an  erroneous  1142,  122  U.  S.  543,  30  L.  Ed.  1167: 

ruling  of  law.     Adams  v.  U.  S.  (1901)  Hooe  v.  U.  S.  (191Q)  31  Sup.  Ct  85. 

36  Ct  CI.   104.     And  is  obligatory  on  218  U.  S.  322,  54  L.  Ed.  1055;  White  v. 

the  government  and  claimant,  and  is  a  Arthur   (C.  C.  1882)   10  Fed.  80,  87; 

guide  and  precedent  for  executive  de-  Strong  v.  U.  S.  (D.  C.  1888)  34  Fed. 

partments.     Meigs  v.  U.  S.  (1885)  20  17,  18. 

§  1171.  (Jud.  Code,  §  180.)  Debtors  to  the  United  States  may 
have  amount  due  ascertained. 
Whenever  any  person  shall  present  his  petition  to  the  Court  of 
Claims  alleging  that  he  is  or  has  been  indebted  to  the  United 
States  as  an  officer  or  agent  thereof,  or  by  virtue  of  any  contract 
therewith,  or  that  he  is  the  guarantor,  or  surety,  or  personal  repre- 
sentative of  any  officer  or  agent  or  contractor  so  indebted,  or  that  he 
or  the  person  for  whom  he  is  such  surety,  guarantor,  or  personal  rep- 
resentative has  held  any  office  or  agency  under  the  United  States,  or 
entered  into  any  contract  therewith,  under  which  it  may  be  or  has 
been  claimed  that  an  indebtedness  to  the  United  States  had  arisen 
and  exists,  and  that  he  or  the  person  he  represents  has  applied  to  the 
proper  department  of  the  Government  requesting  that  the  account 
of  such  office,  agency,  or  indebtedness  may  be  adjusted  and  settled, 
and  tliat  three  years  have  elapsed  from  the  date  of  such  application, 
and  said  account  still  remains  unsettled  and  unadjusted,  and  that  no. 
suit  upon  the  same  has  been  brought  by  the  United  States,  said  court 
shall,  due  notice  first  being  given  to  the  head  of  said  department  and 
to  the  Attorney  General  of  the  United  States,  proceed  to  hear  the 
parties  and  to  ascertain  the  amount,  if  any,  due  the  United  States  on 
said  account.  The  Attorney  General  shall  represent  the  United  States 
at  the  hearing  of  said  cause.  The  court  may  postpone  the  same  from 
time  to  time  whenever  justice  shall  require.  The  judgment  of  said 
court  or  of  the  Supreme  Court  of  the  United  States,  to  which  an  ap- 
peal shall  lie,  as  in  other  cases,  as  to  the  amount  due,  shall  be  binding 
and  conclusive  upon  the  parties.  •  The  payment  of  such  amount  so 
found  due  by  the  court  shall  discharge  such  obligation.  An  action 
shall  accrue  to  the  United  States  against  such  principal,  or  surety,  or 
representative  to  recover  the  amount  so  found  due,  which  may  be 
brought  at  any  time  within  three  years  after  the  final  judgment  of 
said  court;  and  unless  suit  shall  be  brought  within  said  time,  such 
claim  and  the  claim  on  the  original  indebtedness  shall  be  forever  bar- 
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red.    The  provisions  of  section  one  hundred  and  sixty-six  shall  apply 
to  cases  under  this  section. 

Act  March  3.  1887,  c.  359,  §§  8,  8,  24  Stat  505,  506.    Act  March  3.  1911,  c. 
231,  {  180,  36  Stat.  1141. 

Jud.  Code,  {  166,  mentioned  in  the  last  sentence  of  this  section,  is  set  forth 
ante,  f  1157. 

Kotes  of  Decisions 
Construction  in  generals— The  object 


of  the  statute  is  to  secure  a  speedy  and 
final  settlement  of  the  goyemment's 
demands.  Gerding  y.  U.  S.  (1891)  26 
Ct  a.  319. 

jMrisdiction   and    power  of   court.— 

The  court,  on  proper  petition,  may  ad- 
judicate and  settle  matters  unadjust- 
ed in  the  department  in  which  claimant 
does  not  demand  a  judgment  or  claim 
an  indebtedness  to  him,  but  concedes 
that  he  is  or  has  been  indebted  to  the 
United  States  as  an  officer  or  agent 
There  can  be  no  affirmatiye  judgment 
in  fayor  of  the  claimant  Gerding  y. 
U.  S.  (1891)  26  Ct  CI.  819.  And  the 
utmost  that  the  court  can  determine  in 


fbvor  of  the  claimant  is  that  he  owes 
nothing.  Gerding  y.  U.  S.  (1893)  28 
Ct  CI.  531. 

Pleadlngsw— The  petition  must  allege 
that  there  is  or  has  been  an  indebt- 
edness to  the  United  States,  and  oth- 
er facts  disclosing  jurisdiction.  The 
allegation  "that  it  has  been  claimed  that 
the  said  W.  V.,  under  his  said  office, 
and  upon  his  said  accounts,  is  indebt- 
ed to  the  United  States,"  is  not  suffi- 
cient, if  it  is  likewise  alleged  that  the 
claimant  neyer  was  indebted  to  the 
goyernment,  and  that  the  goyernment, 
in  fact,  was  indebted  to  him.  Gerding 
y.  U.  S.  (1891)  26  Ct  a.  319. 


§  1172.  (Jud.  Code,  §  181.)     Appeals. 

The  plaintiff  or  the  United  States,  in  any  suit  brought  under 
the  provision  of  the  section  last  preceding,  shall  have  the  same  right 
of  appeal  as  is  conferred  under  sections  two  hundred  and  forty- 
two  and  two  hundred  and  forty-three;  and  such  right  shall  be  exer- 
cised only  within  the  time  and  in  the  manner  therein  prescribed. 

Act  March  3,  1887,  a  359,  {  9,  24  Stat  607.     Act  March  3,  1911,  c  231, 
I  181,  36  Stat  1142. 

Jud.  Code,  K  242.  243,  mentioned  in  this  section,  are  set  forth  post,  || 
1218, 1219. 

Notes  of  Decisions 

Construction  in  generalw— The  refer- 
ence in  Act  March  1887,  c.  359,  {  9, 
is  to  R.  S.  (f  707,  post,  |  1219.  In  re 
Sanborn  (1893)  13  Snp.  Ct  677,  679, 
148  U.  S.  222,  37  L.  Ed.  429. 


Powers  of  Treasury  Departments— 
Rev.  St  S  236,  ante,  {  368,  does  not 
give  that  department  power  to  go  be- 
hind or  revise  judgments  of  the  court 
of  claims,  or  operate  to  deny  an  appeal 
to  the  United  States  supreme  court; 
the  claims  mentioned  in  section  368  re- 
ferring to  a  different  class  from  those 
passed  on  by  the  court  of  claims,  and 
Rev.  St  I  1089,  post,  t  6405,  making  it 
the  duty  of  the  secretary  of  the  treas- 
ury to  pay  judgments  of  the  court  of 
claims  "on  presentation  of  a  copy  of 
said  judgment  certified  according  to 
law."  U.  S.  V.  Jones  (1886)  119  U. 
S.  477,  7  Sup.  Ct  283,  30  L.  Ed.  440. 

Judgments  roviewable^-The  appeal 
allowed  by  this  section  extends  only  to 
judgments.  Sanborn  v.  U.  S.  (1892) 
27  Ct  CL  486.  An  appeal  lies  on  be- 
half of  the  government  from  a  judgment 
against  it  in  the  district  court  under 
Act  March  3,  1887,  though  the  amount 
is  only  $26  and  costs.  U.  S.  v.  Davis 
(1889)  9  Sup.  Ct.  667,  131  U.  S.  36, 
30  li.  Ed.  93.  The  findings  of  fact 
and  conclusions  of  law  which  the  court 
makes  and  transmits  to  a  department 
on  any  "claims  or  matter"  referred  to 
it  by  anch  department  with  the  claim- 


ant's consent,  under  this  section,  is  ad- 
visory only,  and  is  not  a  judgment 
subject  to  review  in  the  supreme  court 
In  re  Sanborn  (1893)  13  Sup.  Ct  677, 
579.  148  U.  S.  222,  37  I^  Ed.  429,  af- 
firming (1892)  27  Ct  CI.  485.  The 
right  of  appeal  is  the  same  right  as  is 
given  to  aggrieved  parties  to  appeal 
from  the  court  of  claims.  Reid  v.  U.  S. 
(1909)  29  Sup.  Ct  171.  211  U.  S.  529, 
63  L.  Ed.  313.  See  In  re  U.  S.  (1873) 
17  Wall.  439,  445,  21  L.  Ed.  696,  hold- 
ing that  Act  Feb.  14, 1865^  directing  the 
court  to  examine  into  the  claim  of  an 
individual,  with  power  to  fix  and  de- 
termine the  pjbiount  of  the  damage 
sustained  by  the  individual,  makes  the 
decision  of  the  court  final,  and  no  appeal 
lies  to  the  supreme  court.  And  see,  al- 
so, In  re  U.  S.  (1873)  17  Wall.  439,  443, 
21  L.  Ed.  696,  holding  that  the  act  of 
1863  granted  an  appeal.  And  see,  also, 
(1803)  6  Op.  Atty.  Gen.  602,  holding 
that  the  United  States  need  not  com- 
pensate parties  neglecting  to  prosecute 
appeals.  And  see  post,  |  1219,  and 
notes  thereunder. 

Manner   of  obtaining    review/^Judg- 

ments  held  reviewable  by  writ  of  error. 
Chase  v.  U.  S.  (1894)  15  Sup.  Ct  174, 
155  U.  S.  489,  39  L.  Ed.  284. 

Cited     without    definite    application, 

U.  S.  V.  Gleeson  (1888)  8  Sup.  Ct  502, 
603,  124  U.  S.  256,  31  L.  Ed.  421. 
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§  1173.  (Jud.  Code,  §  182.)     Appeals  in  Indian  cases. 

In  any  case  brought  in  the  Court  of  Claims  under  any  Act  of 
Congress  by  which  that  court  is  authorized  to  render  ^  judgment 
or  decree  against  the  United  States,  or  against  any  Indian  tribe 
or  any  Indians,  or  against  any  fund  held  in  trust  by  the  United  States 
for  any  Indian  tribe  or  for  any  Indians,  the  claimant,  or  the  United 
States,  or  the  tribe  of  Indians,  or  other  party  in  interest  shall  have 
the  same  right  of  appeal  as  is  conferred  under  sections  two^  hundred 
and  forty-two  and  two  hundred  and  forty-three ;  and  such  right  shall 
be  exercised  only  within  the  time  and  in  the  manner  therein  prescribed. 
Act  March  3,  1891.  c.  538,  §  10,  26  Stat.  854.  Act  March  3,  1911,  c  231, 
I  182,  36  Stat.  1142. 

Jud.  Code,  §§  242,  243,  mentioned  in  this  section,  are  set  forth  post,  ||  1218, 
1219. 

§  1174.  (Jud.  Code,  §  183.)  Attorney  General's  report  to  Congress. 
The  Attorney  General  shall  report  to  Congress,  at  the  begin- 
ning of  each  regular  session,  the  suits  under  section  one  hundred 
and  eighty,  in  which  a  final  judgment  or  decree  has  been  rendered,  giv- 
ing the  date  of  each  and  a  statement  of  the  costs  taxed  in  each  case. 
Act  March  3,  1887,  c.  359,  §  17,  24  Stat.  607.    Act  March  3,  1911,  c.  231,  f 

183,  36  Stat  1142. 
Jud.  Code,  I  180,  mentioned  in  this  section,  is  set  forth  ante,  |  1171. 

§  1175.  (Jud.  Code,  §  184.)  Loyalty  a  jurisdictional  fact  in  cer- 
tain cases. 
In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or  fur- 
nished to  any  part  of  the  military  or  naval  forces  of  the  United 
States  for  their  use  during  the  late  Civil  War,  the  petition  shall  aver 
that  the  person  who  furnished  such  supplies  or  stores,  or  from  whom 
such  supplies  or  stores  were  taken,  did  not  give  any  aid  or  comfort  to 
said  rebellion,  but  was  throughout  that  war  loyal  to  the  Government 
of  the  United  States,  and  the  fact  of  such  loyalty  shall  be  a  jurisdic- 
tional fact;  and  unless  the  said  court  shall,  on  a  preliminary  inquiry, 
find  that  the  person  who  furnished  such  supplies  or  stores,  or  from 
whom  the  same  were  taken  as  aforesaid,  was  loyal  to  the  Govern- 
ment of  the  United  States  throughout  said  war,  the  court  shall  not 
have  jurisdiction  of  such  cause,  and  the  same  shall,  without  further 
proceedings,  be  dismissed. 

Act  March  3,  1883,  c  116,  i  4,  22  Stat.  486.    Act  March  3,  1911,  c.  231,  t 

184,  36  Stat.  1142. 

Notea  of  Deoisioni 
L    Construction  and  operaUon  In  general.      The  war  continued  until  the  proclama- 
2,    "Supplies"  within  statute.  tion   of   the   President   declaring   it  at 

8.    ••Person"  within  statute.  ^n  end.     Carter  v.  U.  S.  (1888)  23  Ct. 

4.    Loyalty  as  a  Jurisdictional  fact  ^j    ^^Q.     And   see  U.   S.   v.   Anderson  I 

6.  A'cert^fnment    of    loyalty    on    prelim-       (1869)  9  Wall.  56.  19  L.  Ed.  615. 

inary  inquiry.  2.  "Supplies"   Within   statute.— If,   in 

7.  Persons  whose  loyalty  must  be  estab-      the  absence  of  hostiUties,  actual  or  im- 

e    T>!,!2?J?\#  «««^#  mediate,  the  military  took  the  material 

8.  Burden  of  proof.  ^        i.   lu*        ^  ^  it. 

9.  Claimants  held  loyal.  ^^   a  buildmg  for   purposes   of  use.   it 

10.  Claimants  held  not  loyal.  ^^y  ^^  regarded  as  "supplies."    Bease- 

11.  Res  judicata.  ly  V.  U.  S.  (1886)  21  Ct  CI.  225. 

12.  New  trial.  3   "person"      Within      statute.— The 
I.  Construotlon  and  operation  In  gen-      word  "person"  means  the  person  prop- 

eral.— Congress  did  not  intend  to  rec-  ®^^-^  ^°  possession  and  having  a  finan- 

ognize  any  liabiUty  growing  out  of  the  *^^}T^°i^7i®cQ^,  ^o-f  R^^^A^^lk-  •^®^°^"* 

prosecution    of    belligerent    operations  ^'  ^-  ^-  (1886)  21  Ct  CI.  20o. 

against  the  public  enemy.     Beasely  ▼.  4.  Loyalty  as  a  Jurisdictional  fact— 

U.    S.    (1886)    21    Ct    CI.    225.      The  The    fact   of   loyalty   is   jurisdictional, 

court  is  inhibited   from   exercising  ju-  Daigle  v.  U.  S.  (1907)  42  Ct  CI.  124. 

risdiction  of  a  claim  for  the  rent  of  a  Loyalty  of  claimant  during  the   entire 

building    in   Memphis    appropriated    by  period   of   the   war  is   a   jurisdictional 

the  army  for  hospital  purposes  imme-  fact,  though  the  property  sued  for  was 

diately  after  the   capture  of  the  city.  taken  after  the  cessation  of  active  hos- 

Stovall  V.  U.  S.  (1891)  26  Ct  CL  226.  tilities.    Carter  v.  U.  S.  (1888)  23  Ot 
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Lynch  v.  h.  S^  (1895)  31  Ct.  CI.  62. 
See  CarroU  v.  U.  S.  (1871)  13  Wall. 
151,  153,  20  L.  Ed.  565,  holding  that 
in  a  claim  by  an  administrator  it  is  no 
bar  that  decedent  gave  aid  or  comfort 
to  the  rebellion,  where  the  property 
was  taken  from  the  administrator,  who 
never  gave  aid  or  comfort  to  the  rebel- 
lion. See  Taliaferro  v.  U.  S.  (1898) 
33  Ct.  CI.  448,  holding  that  the  loyalty 
of  a  guardian,  from  whom  the  property 
was  taken,  must  be  established. 

8.  Burden  of  proof.— R.  S.  §  1074, 
ante,  §  1152,  controls  cases  under  this 
section.  Watson  v.  U.  S.  (1890)  25 
Ct.  CI.  116;  Austin  v.  U.  S.  (1890)  25 
Ct.  CI.  437. 

9.  Claimants  held  loyaL^Where  the 
only  thing  adverse  to  the  loyalty  of  a 
claimant  is  the  fact  that  he  with  other 
citizens  asked  that  a  company  of  sol- 
diers be  stationed  in  the  county  for 
the  protection  of  the  inhabitants,  his 
act  was  not  aid  or  comfort.  Love  v. 
U.  S.  (1913)  48  Ct.  CI.  74. 

\0,  Claimants  held  not  loyal/^Claim- 
ant  held  to  have  aided  rebellion.  Burn- 
ham  V.  U.  S.  (1897)  32  Ct.  CL  388; 
McDonald  v.  U.  S.  (1898)  33  Ct.  CI. 
209.  A  United  States  mail  contractor, 
who  continued  carrying  the  mails  for 
the  Confederate  States,  aided  the  re- 
bellion. Colbert  v.  O.  S.  (1897)  32  Ct. 
CL   393. 

i  I.  Res  Judicata.— 'The  rule  of  res  ju- 
dicata extends  to  the  findings  on  ju- 
risdictional issue  of  loyalty.  Rymark- 
iewicz  V.  U.  S.  (1906)  42  Ct.  CI.  1.  A 
dismissal  held  res  judicata.  Daigle  v. 
U.  S.  (1907)  42  Ct  CI.  124. 

12.  New  triai^F-See  ante,  f  1165,  and 
notes  thereunder. 

Cited  without  definite  application, 
Bibb  V.  U.  S.  (1890)  26  Ct  CL  100. 

§   1176.  (Jud.  Code,  §  185.)     Attorney  General  to  appear  for  the 
defense. 

The  Attorney-General,  or  his  assistants  under  his  direction,  shall 
appear  for  the  defense  and  protection  of  the  interests  of  the 
United  States  in  all  cases  which  may  be  transmitted  to  the  Court 
of  Claims  under  the  provisions  of  this  chapter,  with  the  same  power 
to  interpose  counter  claims,  offsets,  defenses  for  fraud  practiced  or 
attempted  to  be  practiced  by  claimants,  and  other  defenses,  in  like 
manner  as  he  is  required  to  defend  the  United  States  in  said  court. 
Act  March  3,  1883,  c.  116,  §  5,  22  Stat.  486.  Act  March  3,  1911,  c.  231,  f 
185,  36  Stat.  1142. 

§  1177.  (Jud.  Code,  §  186,  as  amended,  Act  Feb.  5,  1912,  c.  28.) 
Persons  not  to  be  excluded  as  witnesses  on  account  of  color  or 
because  of  interest;  plaintiff  may  be  witness  for  Government. 
No  person  shall  be  excluded  as  a  witness  in  the  Court  of  Claims 
on   account  of  color  or  because  he  or  she  is  a  party  to  or  inter- 
ested in  the  cause  or  proceeding;  and  any  plaintiff  or  party  in  inter- 
est may  be  examined  as  a  witness  on  the  part  of  the  Government. 

R.  S.  §  1078.     Act  March  3,  1883,  c.  116,  §  6,  22  Stat.  486.    Act  March  3, 
1887,  c.  359,  i  8,  24  Stat.  506.     Act  March  3,  1911,  c.  231,  {  186,  36  Stat. 
1143.    Act  Feb.  5,  1912.  c.  28.  37  Stat  61. 
The  amendmeiit  of  this  section  by  Act  Feb.  5,  1912,  c  28,  cited  above,  con- 
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CI.  326.  It  is  not  a  question  whether 
the  party  has  been  restored  to  a  con- 
dition of  legal  innocence,  but  whether 
the  fact  of  loyalty  existed  through  a 
defined  period.  Haym  v.  U.  S.  (1891) 
26  Ct.  CL  167.  See  AusHn  v.  U.  S. 
(1894)  15  Sup.  Ct.  167.  155  U.  S.  417, 
39  L.  Ed.  206;  Rymarkiewicz  v.  U.  S. 
(1906)  42  Ct  CI.  1. 

5.  Pleading.— The  court  cannot  look 
beyond  the  petition  to  ascertain  the 
person  whose  loyalty  must  be  estab- 
Ushed.  Kirtley  v.  U.  S.  (1892)  27  Ct 
CI.  348.  A  petition  which  merely  avers 
that  the  person  who  furnished  supplies 
or  stores  for  the  army  during  the  re- 
bellion "was  loyal"  does  not  comply 
with  the  statute.  Though  defendant's 
attorney  may  not  take  the  objection 
that  the  averment  of  loyalty  is  insuffi- 
cient, the  court  cannot  overlook  the 
omission.  Woody  v.  U.  S.  (1888)  23 
Ct  CL  160.  See  ante,  |  1150,  and 
notes  thereunder. 

6.  Ascertainment  of  loyalty  on  pre- 
liminary inquiry.— If  the  loyalty  of  the 
right  party  is  not  established  on  the 
preliminary  inquiry,  the  case  will  fail 
when  heard  on  the  merits.  Kirtley  v. 
U.  S.  (1892)  27  Ct  CI.  348. 

7.  Persons  whose  loyalty  must  be  es- 
tablished.— ^An  executor  in  possession 
after  the  heirs  are  entitled  to  the  prop- 
erty is  not  the  person  whose  loj'slty 
should  be  established.  The  heirs  must 
be  regarded  as  the  persons  from  whom 
the  property  was  taken.  Randolph  v. 
U.  S.  (1886)  21  Ct  CL  282.  A  claim 
may  be  proved  by  one  havidg  a  sub- 
stantial interest,  though  he  be  not  the 
legal  representative  of  the  original 
claimant  Cofer  v.  U.  S.  (1895)  30  Ct 
Gl.  131.  But  the  inquiry  is  confined 
to  the  person  from  whom  the  stores  or 
supplies  were  taken,  and  his  is  the 
only  loyalty  which  can  be  put  in  issue. 
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sisted  in  the  insertion  therein,  after  the  words  "on  account  of  color,'*  in- 
stead of  a  ccmma,  of  the  word  "or,"  making  the  section  read  as  set  forth  here. 

Notes  of  Decisions 


Statutes  establlshino  competency  of 

wItnessesw—Parties  may  testify,  though 
inhibited  from  so  doing  by  state  law. 
Christie  v.  U.  S.  (1913)  48  Ct  CI. 
293. 

Decisions  under  prior  statute8.«U.  S. 

V.  Anderson  (1869)  9  Wall.  56,  64,  67, 
19  L.  Ed.  615;  Bradley  v.  tJ.  S.  (1881) 
104  U.  S.  442,  443,  26  L.  Ed.  824; 
Jones  V.  U.  S.  (1865)  1  Ct  CI.  383; 
Grossmeyer  v.  U.  S.  (1868)  4  Ct  CL 
1;  HubbeU  v.  U.  S.  (1888)  4  Ct  CL 
37;  Waters  v.  U.  S.  (1868)  4  Ct  CI. 
389;    Anderson  t.  U.  S.  (1868)  4  Ct 

§  1178.  (Jud.  Code,  §  187.)     Reports  of  court  to  Congress. 

Reports  of  the  Court  of  Claims  to  Congress,  under  sections  one 
hundred  and  forty-eight  .and  one  hundred  and  fifty-one,  if  not 
finally  acted  upon  during  the  session  at  which  they  are  reported, 
shall  be  continued  from  session  to  session  and  from  Congress  to  Con- 
gress until  the  same  shall  be  finally  acted  upon. 

Act  March  3,  1883,  c.  116,  §  7,  22  Stat  486.    Act  March  8,  19U,  c.  231,  § 
187,  36  Stat  1143. 
Jud.  Code,  §1  148^  161,  mentioned  in  this  section,  are  set  forth    ante,  H 
'    1136,  1141. 


CI.  467;  Stoddart  v.  U.  S.  (1868)  4 
Ct  CI.  511;  Hebrew  Congregation 
Benai  Berith  Jacob  v.  U.  S.  (1870)  6 
Ct  CI.  241;  Bowles  v.  U.  S.  (1871)  7 
Ct  CL  454;  Wood  v.  V.  S.  (1874)  10 
Ct  CI.  395;  Macauley  v.  U.  S.  (1875) 
11  Ct  CL  575;  Atchison,  T.  &.  S.  F. 
R.  R.  V.  U.  S.  (1879)  15  Ct  CL  1; 
Kellogg  Bridge  Co.  v.  U.  S.  (1879)  15 
Ct  CL  111;  Merchants'  Exchange  Co. 
of  Baltimore  v.  U.  S.  (1879)  15  Ct  CL 
270;  Henegan  v.  U.  S.  (1881)  17  Ct 
CL  155;  Kulb  v.  U.  S.  (1883)  18  Ct 
CL  40;  Bofinger  v,  U.  S.  (1883)  18  Ct 
CL  148. 


CHAPTER  EIGHT 
The  Court  of  Customs  Appeals 


Sec  Sec 

1179.  Court  of  Customs  Appeals;    ap-  tions;    may  affirm,   modify,  or 

reverse  and  remand  case,  etc. 
]186.  Final  decisions  of  Board  of  Cren- 
eral  Appraisers  to  be  reviewed 
only  by  Customs  (3ourt ;   review 
by  Supreme  Court  of  decisions  . 
of  Customs  Court  in  certain  easy 
es  only. 
3187.  Other  courts  deprived  of  jurisdic- 
tion in  customs  cases;    pending 
cases  excepted. 

1188.  Transfer  to  Customs  Court  of 
pending  cases;  completion  of 
testimony. 

1189.  Appeals  from  Board  of  General 
Appraisers;  time  within  which 
to  be  taken;  record  to  be  trans- 
mitted to  Customs  Court.     - 

1190.  Records  filed  in  Customs  Court 
to  be  at  once  placed  on  calen- 
dar; calendar  to  be  called  ev- 
ery ftixty  days. 

§  1179.  (Jud.  Code,  §  188.)     Court  of  Customs  Appeals;  appoint- 
ment and  salary  of  judges ;  quorum ;  circuit  and  district  judges 
may  act  in  place  of  judge  disqualified,  etc. 
There  shall  be  a  United  States  Court  of  Customs  Appeals,  which 
shall  consist  of  a  presiding  judge  and  four  associate  judges,  each 
of  whom  shall  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  shall  receive  a   salary  of 
seven  thousand  dollars  a  year.    The  presiding  judge  shall  be  so  desig- 
nated in  the  order  of  appointment  and  in  the  commission  issued  to  him 
by  the  President;    and  the  associate  judges  shall  have  precedence 
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1180. 

1181. 
1182. 
1183. 

1184. 

1185. 


Court  of  Customs  Appeals;  ap- 
pointment and  salary  of  jndses; 
quorum;  circuit  and  district 
judges  may  act  in  place  of 
judge  disqualified,  etc. 

Court  to  be  always  open  for  busi- 
ness: terms  may  be  held  in  any 
circuit ;  when  expenses  of  judg- 
es to  be  paid. 

Marshal  of  the  court;  appoint- 
ment, salary,  and  duties. 

Clerk  of  the  court;  appointment, 
salary,  and  duties. 

Assistant  clerk,  stenographic 
clerks,  and  reporter;  appoint- 
ment, salary,  and  duties. 

Rooms  for  holding  court  to  be 
provided;  bailiffs  and  messen- 
gers. 

To  be  a  court  of  record ;  to  pre- 
scribe form  and  style  of  seal, 
and  establish  rules  and  regula- 
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according  to  the  date  of  their  commissions.  Any  three  members  of 
said  court  shall  constitute  a  quorum,  and  the  concurrence  of  three 
members  shall  be  necessary  to  any  decision  thereof.  In  case  of  a 
vacancy  or  of  the  temporary  inability  or  disqualification,  for  any  rea- 
son, of  one  or  two  of  the  judges  of  said  court,  the  President  may, 
upon  the  request  of  the  presiding  judge  of  said  court,  designate  any 
qualified  United  States  circuit  or  district  judge  or  judges  to  act  in 
his  or  their  place;  and  such  circuit  or  district  judges  shall  be  duly 
qualified  to  so  act. 

Act  Aug.  5.  1909,  c.  6,  §  28,  36  Stat  91,  105.    Act  Feb.  25.  1910,  c  62,  36 
Stat  214.    Act  March  3,  1911,  c.  231,  f  188,  36  Stat  1143. 

§  1180.  (Jud.  Code,  §  189.)  Court  to  be  always  open  for  business  r 
terms  may  be  held  in  any  circuit;  when  expenses  of  judges 
to  be  paid. 
The  said  Court  of  Customs  Appeals  shall  always  be  open  for  the 
transaction  of  business,  and  sessions  thereof  may,  in  the  discre- 
tion of  the  court,  be  held  in  the  several  judicial  circuits,  and  at  such 
places  as  said  court  may  from  time  to  time  designate.  Any  judge 
who,  in  pursuance  of  the  provisions  of  this  chapter,  shall  attend  a 
session  of  said  court  at  any  place  other  than  the  city  of  Washington, 
shall  be  paid,  upon  his  written  and  itemized  certificate,  by  the  mar- 
shal of  the  district  in  which  the  court  shall  be  held,  his  actual  and 
necessary  .expenses  incurred  for  travel  and  attendance,  and  the  ac- 
tual and  necessary  expenses  of  one  stenographic  clerk  who  may  ac- 
company him;  and  such  payments  shall  be  allowed  the  marshal  in 
the  settlement  of  his  accounts  with  the  United  States. 

Act  Aug.  5,  1909,  c.  6,  {  28,  36  Stat  91,  105.    Act  March  3,  1911,  c.  231,  § 
189,  36  Stat  1143. 

§  1181.  (Jud.  Code,  §  190.)     Marshal  of  the  court;   appointment, 

salary,  and  duties. 
Said  court  shall  have  the  services  of  a  marshal,  with  the  same 
duties  and  powers,  under  the  regulations  of  the  court,  as  are  now 
provided  for  the  marshal  of  the  Supreme  Court  of  the  United 
States,  so  far  as  the  same  may  be  applicable.  Said  services  within 
the  District  of  Columbia  shall  be  performed  by  a  marshal  to  be  ap- 
pointed by  and  to  hold  office  during  the  pleasure  of  the  court,  who 
shall  receive  a  salary  of  three  thousand  dollars  per  annum.  Said 
services  outside  of  the  District  of  Columbia  shall  be  performed  by 
the  United  States  marshals  in  and  for  the  districts  where  sessions  of 
said  court  may  be  held;  and  to  this  end  said  marshals  shall  be  the 
marshals  of  said  court.  The  marshal  of  said  court,  for  the  District 
of  Columbia,  is  authorized  to  purchase,  under  the  direction  of  the 
presiding  judge,  such  books,  periodicals,  and  stationery,  as  may  be 
necessary  for  the  use  of  said  court;  and  such  expenditures  shall  be 
allowed  and  paid  by  the  Secretary  of  the  Treasury  upon  claim  duly 
made  and  approved  by  said  presiding  judge. 

Act  Aug.  5,  1909,  c.  6,  §  28,  36  Stat  91,  105.    Act  Feb.  25,  1910,  c.  62,  36 
Stat  216.    Act  March  3,  1911,  c.  231,  §  191,  36  Stat  1144. 

§  1182.  (Jud.  Code,  §  191.)  Clerk  of  the  court;  appointment,  sal- 
ary, and  duties. 
The  court  shall  appoint  a  clerk,' whose  office  shall  be  in  the  city 
of  Washington,  District  of  Columbia,  and  who  shall  perform  and 
exercise  the  same  duties  and  powers  in  regard  to  all  matters  within 
the  jurisdiction  of  said  court  as  are  now  exercised  and  performed 
by  the  clerk  of  the  Supreme  Court  of  the  United  States,  so  far 
as  the  same  may  be  applicable.  The  salary  of  the  clerk  shall  be 
three  thousand  five  hundred  dollars  per  annum,  which  sum  shall  be 
in  full  payment  for  all  service  rendered  by  such  clerk;  and  all  fees 
of  any  kind  whatever,  and  all  costs  shall  be  by  him  turned  into  the 
United  States  Treasury.     Said  clerk  shall  not  be  appointed  by  the 
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court  or  any  judge  thereof  as  a  commissioner,  master,  receiver,  or 
referee.  The  costs  and  fees  in  the  said  court  shall  be  fixed  and  es- 
tablished by  said  court  in  a  table  of  fees  to  be  adopted  and  approved 
by  the  Supreme  Court  of  the  United  States  within  four  months  after 
the  organization  of  said  court:  Provided,  That  the  costs  and  fees 
so  fixed  shall  not,  with  respect  to  any  item,  exceed  the  costs  and  fees 
charged  in  the  Supreme  Court  of  the  United  States;  and  the  same 
shall  be  expended,  accounted  for,  and  paid  over  to  the  Treasury  of 
the  United  States. 

Act  Aug.  5,  1909,  c.  6,  §  28,  36  Stat.  91,  105.    Act  Feb.  25,  1910,  c  62,  36 
Stat.  214.    Act  March  3,  1911,  c  231,  §  191,  36  Stat  1144. 

§  1183.  (Jud.  Code,  §  192.)  Assistant  clerk,  stenographic  clerks, 
and  reporter;  appointment,  salary,  and  duties. 
In  addition  to  the  clerk,  the  court  may  appoint  an  assistant  clerk 
at  a  salary  of  two  thousand  dollars  per  annum,  five  stenographic 
clerks  at  a  salary  of  one  thousand  six  hundred  dollars  per  annum 
each,  one  stenographic  reporter  at  a  salary  of  two  thousand  five 
hundred  dollars  per  annum,  and  a  messenger  at  a  salary  of  eight 
hundred  and  forty  dollars  per  annum,  all  payable  in  equal  monthly 
installments,  and  all  of  whom,  including  the  clerk,  shall  hold  of- 
fice during  the  pleasure  of  and  perform  such  duties  as  are  assigned 
them  by  the  court.  Said  reporter  shall  prepare  and  transmit  to  the 
Secretary  of  the  Treasury  once  a  week  in  time  for  publication  in  the 
Treasury  Decisions  copies  of  all  decisions  rendered  to  that  date  by 
said  court,  and  prepare  and  transmit,  under  the  direction  of  said 
court,  at  least  once  a  year,  reports  of  said  decisions  rendered  to  that 
date,  constituting  a  volume,  which  shall  be  printed  by  the  Treasury 
Department  in  such  numbers  and  distributed  or  sold  in  such  manner 
as  the  Secretary  of  the  Treasury  shall  direct. 

Act  Aug.  5,  1909,  c.  6,  |  28,  36  Stat  91,  105.    Act  Feb.  25,  1910,  c  62,  36 
Stat  214.    Act  March  3,  1911,  c.  231,  §  192,  36  Stat  1144. 

§  1184.  (Jud.  Code,  §  193.)  Rooms  for  holding  court  to  be  pro- 
vided; bailiffs  and  messengers. 
The  marshal  of  said  court  for  the  District  of  Columbia  and  the 
marshals  of  the  several  districts  in  which  said  Court  of  Customs 
Appeals  may  be  held  shall,  under  the  direction  of  the  Attorney 
General,  and  with  his  approval,  provide  such  rooms  in  the*  public 
buildings  of  the  United  States  as  may  be  necessary  for  said  court: 
Provided,  That  in  case  proper  rooms  can  not  be  provided  in  such 
buildings,  then  the  said  marshals,  with  the  approval  of  the  Attorney- 
General,  may,  from  time  to  time,  lease  such  rooms  as  may  be  neces- 
sary for  said  court.  The  bailiffs  and  messengers  of  said  court  shall 
be  allowed  the  same  compensation  for  their  respective  services  as  are 
allowed  for  similar  services  in  the  existing  district  courts.  In  no  case 
shall  said  marshals  secure  other  rooms  than  those  regularly  occupied 
by  existing  district  courts,  or  other  public  oflficers,  except  where  such 
can  not,  by  reason  of  actual  occupancy  or  use,  be  occupied  or  used 
by  said  Court  of  Customs  Appeals. 

Act  Aug.  5,  1909,  c.  6,  §  28,  36  Stat  91,  105.    Act  March  3,  1911.  c  231,  f 
193,  36  Stat  1144. 

§  1185.  (Jud.  Code,  §  194.)     To  be  a  court  of  record;  to  prescribe 
form  and  style  of  seal,  and  establish  rules  and  regulations;  may 
affirm,  modify,  or  reverse  and  remand  case,  etc. 
The  said  Court  of  Customs  Appeals  shall  be  a  court  of  record, 
with  jurisdiction  as  in  this  chapter  established  and  limited.    It  shall 
prescribe  the  form  and  style  of  its  seal,  and  the  form  of  its  writs 
and  other  process  and  procedure,  and  exercise  such  powers  con- 
ferred by  law  as  may  be  conformable  and  necessary  to  the  exercise 
of  its  jurisdiction.     It  shall  have  power  to  establish  all  rules  and 
regulations  for  the  conduct  of  the  business  of  tlie  court,  and  as  may 
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be  needful  for  the  uniformity  of  decisions  within  its  jurisdiction  as 
conferred  by  law.  It  shall  have  power  to  review  any  decision  or 
matter  within  its  jurisdiction,  and  may  affirm,  modify,  or  reverse  the 
same  and  remand  the  case  with  such  orders  as  may  seem  to  it  proper 
in  the  premises,  which  shall  be  executed  accordingly. 

Act  Aug.  5,  1909,  c.  6,  {  28,  36  Stat.  91,  105.    Act  March  3,  1911,  c.  231,  { 
194,  36  Stat.  1145. 

Notes  of  Decisions 


Validity  of  statute  In  generals— Con- 
gress may  place  such  limitations  on  the 
power  of  a  court  in  customs  revenue 
cases  as  it  may  from  time  to  time  fix. 
Stegeman  v.  U.  S.  (1911)  1  Ct  Cust 
App.  208.  And  may  prescribe  the  con- 
ditions on  which  it  will  subject  the  gov- 
ernment to  the  judgment  of  the  courts 
in  the  collection  of  revenue.  Wolflf  v. 
U.  S.  (1911)  1  Ct.  Cust.  App.  181,  cit- 
ing Auffmordt  v.  Hedden  (1890)  11  Sup. 
Ct.  103,  137  U.  S.  310,  34  L.  Ed.  674. 
Claims  for  excessive  tariff  taxation 
may  in  the  discretion  of  Congress  be 
left  to  the  determination  of  a  Board  of 
General  Appraisers,  subject  to  review 
by  the  courts.  U.  S.  v.  American  Ex- 
press Co.  (C.  C.  1910)  177  Fed.  735. 
See  Gulbenkian  v.  U.  S.  (1911)  186  Fed. 
133,  108  C.  C.  A.  245,  holding  that  an 
importer  who  fails  to  conform  to  the 
statutory  method  for  the  correction  of 
errors  cannot  recover  excessive  duties 
paid. 

Ruiea  of  court.— Kule  11  of  the  court 
relating  to  amendments,  orders,  and 
judgments  should  be  construed  in  con- 
nection with  the  statute  giving  author- 
ity to  remand  a  case  to  the  board  by 
an  order  made  on  final  bearing  before 
the  court.  In  so  far  as  it  attempts  to 
extend  the  power  of  the  court  beyond 
the  limit  prescribed  it  is  in  excess  of 
authority.  Stegeman  v.  tJ.  S.  (1911)  1 
Ct.  Cust  App.  208. 

Power  of  court  In  general^Nord- 
linger  v.  U.  S.  (C.  C.  1900)  174  Fed. 
833;  Bartram  v.  U.  S.(C.  C.  1901)  106 
Fed.  878. 


—  Power  to  reverse.— ^o  warrant  a 
reversal  of  the  board  of  general  ap- 
praisers, the  court  must  be  satisfied 
that  the  finding  is  wholly  without  ev- 
idence or  clearly  contrary  to  the  weight 
of  the  evidence.  U.  S.  v.  Riebe  (1910) 
1  Ct  Cust.  App.  19;  Holbrook  v.  U. 
S.  (1911)  1  Ct  Cust  App.  263;  Car- 
son V.  U.  S.  (1911)  2  Ct  Cust  App. 
105.  See  In  re  Gerdau  (C.  C.  1893) 
54  Fed.  143,  holding  that  to  entitle  an 
importer  to  a  reversal  of  a  decision  by 
the  board  of  general  appraisers,  as  pro- 
vided in  Act  June  10,  1800,  it  must  be 
proved  that  the  classification  contended 
for  by  him  is  right,  and  not  merely  that 
the  collector's  classification  is  wrong. 
And  see  post,  §§  1186,  1189,  and  notes 
thereunder. 

—  Power  to  remand.— The  power  to 
remand  a  case  for  the  purpose  of  hav- 
ing additional  testimony  taken  is  not 
incident  to  the  right  of  appeal  itself, 
but  must  depend  on  express  statutory 

•authority,  which  is  not  directly  con- 
ferred by  the  act,  and  a  motion  to  re- 
mand to  take  additional  testimony  will 
be  denied.  Stegeman  v.  U.  S.  (1911) 
1  Ct  Cust  App.  208.  The  court  will 
not  remand  a  case  for  new  trial  mere- 
ly because  of  failure  of  proof.  Larkin 
Co.  V.  U.  S.  (1912)  2  Ct  Cust  App. 
483.  See  U.  S.  v.  National  Aniline  & 
Chemical  Co.  (1912)  3  Ct  Cust  App. 
10,  for  application  of  rule  under  which 
a  cause  may  be  remanded  for  new  trial 
when  necessary  for  the  purposes  of 
justice. 


§  1186.  (Jud.  Code,  §  195,  as  amended.  Act  Aug.  22,  1914,  c.  267.) 
Final  decisions  of  Board  of  General  Appraisers  to  be  reviewed 
only  by  Customs  Court;  review  by  Supreme  Court  of  deci- 
sions of  Customs  Court  in  certain  cases  only. 
The  Court  of  Customs  Appeals  established  by  this  chapter  shall 
exercise  exclusive  appellate  jurisdiction  to  review  by  appeal,  as 
herein  provided,  final  decisions  by  a  board  of  general  appraisers 
in  all  cases  as  to  the  construction  of  the  law  and  the  facts  respect- 
ing the  classification  of  merchandise  and  the  rate  of  duty  imposed 
thereon  under  such  classifications,  and  the  fees  and  charges  con- 
nected therewith,  and  all  appealable  questions  as  to  the  jurisdic- 
tion of  said  board,  and  all  appealable  questions  as  to  the  laws  and 
regulations  governing  the  collection  of  the  customs  revenues ;  and 
the  judgments  and  decrees  of  said  Court  of  Customs  Appeals  shall 
be  final  in  all  such  cases :   Provided,  however.  That  in  any  case  in 
which  the  judgment  or  decree  of  the  Court  of  Customs  Appeals  is 
made  final  by  the  provisions  of  this  title,  it  shall  be  competent  for 
the  Supreme  Court,  upon  the  petition  of  either  party,  filed  within 
sixty  days  next  after  the  issue  by  the  Court  of  Customs  Appeals 
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of  its  mandate  upon  decision,  in  any  case  in  which  there  is  drawn 
in  question  the  construction  of  the  Constitution  of  the  United 
States,  or  any  part  thereof,  or  of  any  treaty  made  pursuant  there- 
to, or  in  any  other  case  when  the  Attorney  General  of  the  United 
States  shall  before  the  decision  of  the  Court  of  Customs  Appeals  is 
rendered,  file  with  the  court  a  certificate  to  the  effect  that  the  case 
is  of  such  importance  as  to  render  expedient  its  review  by  the 
Supreme  Court,  to  require,  by  certiorari  or  otherwise,  such  case 
to  be  certified  to  the  Supreme  Court  for  its  review  and  determina- 
tion, with  the  same  power  and  authority  in  the  case  as  if  it  had 
been  carried  by  appeal  or  writ  of  error  to  the  Supreme  Court :  And 
provided  further.  That  this  Act  shall  not  apply  to  any  case  involv- 
ing only  the  construction  of  section  one,  or  any  portion  thereof, 
of  an  Act  entitled  "An  Act  to  provide  revenue,  equalize  duties,  and 
encourage  the  industries  of  the  United  States,  and  for  other  pur- 
poses," approved  August  fifth,  nineteen  hundred  and  nine,  nor  to 
any  case  involving  the  construction  of  section  two  of  an  Act  en- 
titled "An  Act  to  promote  reciprocal  trade  relations  with  the  Do- 
minion of  Canada,  and  for  other  purposes,"  approved  July  twenty- 
sixth,  nineteen  hundred  and  eleven. 

Act  Aug.  5,  1909,  c.  6,  |  28,  36  Stat  91,  105.  Act  March  3,  1911,  c  231, 
S  195,  36  Stat.  1145.    Act  Aug.  22,  1914,  c.  267,  38  Stat.  703. 

This  section,  as  enacted  in  the  Judicial  Ck>de,  was  amended  by  Act  Aug.  22, 
1914,  c.  267,  cited  above,  by  adding  thereto  all  that  part  thereof,  as  set  forth 
above,  beginning  with  the  first  proviso. 

The  Act  of  Aug.  5,  1909,  §  1,  mentioned  in  this  section,  was  Act  Aug.  5,  1909, 
c.  6,  f  1,  36  Stat.  11,  known  as  the  Payne-Aldrich  Tariff  Act,  which  was  super- 
seded by  the  present  tariff  act.  See  Act  Oct  3,  1913,  c.  16,  §  1,  as  amended, 
post,  §  5291.  The  Act  of  July  26,  1911,  §  2,  also  mentioned  in  this  section,  was 
Act  July  26,  1911,  c.  3,  §  2,  which  was  superseded  by  the  Underwood  Tariff 
Act    See  Act  Oct  3,  1913,  c.  16,  !  1,  post,  §  5291. 

Notes  of  Decisions 

Validity  of  statute  In   generals— See  Decisions  as  to  classification  of  mer- 

notes  under  ante,  §  1185.  chandlse  and  the  rate  of  duty  Imposed 

Construction  and  operation  In  gen-  thereo»^An  appeal  from  a  decision  of 
eral.-Only  appellate  jurisdiction  par-  ^?  .^<^^^J  ^^  ^.^''^^^^  appraisers  sus- 
taking  of  the  nature  of  an  appeal  in  i^^7°«  ^.^^  ^^^1°^  *>^  ^«  importer  of 
equity,  with  power  to  determine  ques-  ^°^1*P«  ^^'^  »  deduction  of  the  excess 
tions  of  fact  on  the  record  made  by  the  )^"«*\'  ^^^^^^^^  ^^  f^^  «o^d»  ^«?°«  ^^ 
board  of  general  appraisers,  is  con-  "  ''''}  an  appeal  from  a  decision  •re- 
ferred. Stegeman  v.  U.  S.  (1911)  1  Bpecting  the  classification  of  such  mer- 
Ct  Oust  App.  208.  And  the  statute  chandise,  and  the  rate  of  duty  imposed 
secures  a  speedy  determination  of  all  ^^tJ?^"^  ,°°^^^  «"^]l^^^?«!^^^?^^' 
cases  of  protest  Larkin  v.  U.  S.  within  Act  June  10,  1890,  givmg  juris- 
(1912)  2  Ct  Oust  App.  483.  See  Wolff  ^"^^^'^  /^  the  circuit  court  Foster  v. 
V.  U.  S.  (1911)  1  Ct  Cust  App.  181.  Vocke  (C.  C.  1894)  60  Fed.  745. 
And  see  In  re  Passavant  (C.  C.  1892)  IMode  of  revleww— Under  Act  June  10, 
50  Fed.  788,  holding  that  whether  any  1890,  c.  407,  §  15,  and  Act  March  3, 
relief  can  be  secured  by  an  importer  1891,  c.  517,  creating  the  circuit  court 
where  there  has  been  fundamental  er-  of  appeals,  proceedings  cannot  be  re- 
ror  in  fixing  the  value,  none  is  to  be  viewed  by  writ  of  error.  U.  S.  v.  Dia- 
found  under  Act  June  10,  1890,  by  ap-  mond  Match  Co.  (1902)  115  Fed.  288, 
peal  or  review.  53  C.  C.  A.  90. 

§  1187.  (Jud.  Code,  §  196.)     Other  courts  deprived  of  jurisdiction 
in  customs  cases ;  pending  cases  excepted. 

After  the  organization  of  said  court,  no  appeal  shall  be  taken  or 
allowed  from  any  Board  of  United  States  General  Appraisers  to 
any  other  court,  and  no  appellate  jurisdiction  shall  thereafter  be 
exercised  or  allowed  by  any  other  courts  in  cases  decided  by  said 
Board  of  United  States  General  Appraisers;  but  all  appeals  allowed 
by  law  from  such  Board  of  General  Appraisers  shall  be  subject  to 
review  only  in  the  Court  of  Customs  Appeals  hereby  established, 
according  to  the  provisions  of  this  chapter :  Provided,  That  nothing 
in  this  chapter  shall  be  deemed  to  deprive  the  Supreme  Court  of  the 
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United  States  of  jurisdiction  to  hear  and  determine  all  customs  cases 
which  have  heretofore  been  certified  to  said  court  from  the  United 
States  circuit  courts  of  appeals  on  applications  for  writs  of  certiorari 
or  otherwise,  nor  to  review  by  writ  of  certiorari  any  customs  case 
heretofore  decided  or  now  pending  and  hereafter  decided  by  any  cir- 
cuit court  of  appeals,  provided  application  for  said  writ  be  made 
within  six  months  after  August  fifth,  nineteen  hundred  ana  nine: 
Provided  further,  That  all  customs  cases  decided  by  a  circuit  or  dis- 
trict court  of  the  United  States  or  a  court  of  a  Territory  of  the 
United  States  prior  to  said  date  above  mentioned,  and  which  have 
not  been  removed  from  said  courts  by  appeal  or  writ  of  error,  and 
all  such  cases  theretofore  submitted  for  decision  in  said  courts  and 
remaining  undecided  may  be  reviewed  on  appeal  at  the  instance  of 
either  party  by  the  United  States  Court  of  Customs  Appeals,  pro- 
vided such  appeal  betaken  within  one  year  from  the  date  of  the  entry 
of  the  order,  judgment,  or  decrees  sought  to  be  reviewed. 

Act  Aug.  6,  1909,  c  6,  i  28,  36  Stat.  91,  105.    Act  March  3,  1911,  c.  231, 
1196,36  Stat  1146. 

Kotes  of  Deoisiona 

Procedure  for  appeal.— Where  a  man-  ance  of  appeals  and  the  appellants  per- 

date    had  issued  on  petition   directing  mitted   to  withdraw   the  original  peti- 

the  court  below  to  transmit  the  records  tions  with  certificates  of  allowance  of 

to  the  court  of  customs  appeal  for  ad-  appeals  to  be  used  in  having  the  cases 

judication,  and  it  was  contended  that  duly  certified  from  the  court  below  for 

the    cases   were   not    properly   in   the  determination.    Gross  y.  U.  S.  (1911)  1 

court  oa  appeal,  the  petitions  would  be  Ct    Oust  App.   289. 
treated  as  applications  for  the  allow- 

§  1188.  (Jud.  Code,  §  197.)  Transfer  to  Customs  Court  of  pending 
cases;  completion  of  testimony. 
Immediately  upon  the  organization  of  the  Court  of  Customs 
Appeals,  all  cases  within  the  jurisdiction  of  that  court  pending  and 
not  submitted  for  decision  in  any  of  the  United  States  circuit  courts 
of  appeals,  United  States  circuit,  territorial  or  district  courts,  shall, 
with  the  record  and  samples  therein,  be  certified  by  said  courts  to 
said  Court  of  Customs  Appeals  for  further  proceedings  in  accord- 
ance herewith :  Provided,  That  where  orders  for  the  taking  of  fur- 
ther testimony  before  a  referee  have  been  made  in  any  of  such  cases, 
the  taking  of  such  testimony  shall  be  completed  before  such  certifica- 
tion. 

Act  Aug.  5,  1909,  c.  6,  {  28,  36  Stat.  91,  105.    Act  March  3,  1911,  c.  231,  § 
197,  36  Stat.  1145. 

§  1189.  (Jud.  Code,  §  198.)  Appeals  from  Board  of  General  Ap- 
praisers; time  within  which  to  be  taken;  record  to  be  trans- 
mitted to  Customs  Court. 
If  the  importer,  owner,  consignee,  or  agent  of  any  imported  mer- 
chandise, or  the  collector  or  Secretary  of  the  Treasury,  shall  be 
dissatisfied  with  the  decision  of  the  Board  of  General  Appraisers 
as  to  the  construction  of  the  law  and  the  facts  respecting  the  clas- 
sification of  such  merchandise  and  the  rate  of  duty  imposed  thereon 
under  such  classification,  or  with  any  other  appealable  decision  of  said 
board,  they,  or  either  of  them,  may,  within  sixty  days  next  after  the 
entry  of  such  decree  or  judgment,  and  not  afterwards,  apply  to  the 
Court  of  Customs  Appeals  for  a  review  of  the  questions  of  law  and 
fact  involved  in  such  decision :  Provided,  That  in  Alaska  and  in  the 
insular  and  other  outside  possessions  of  the  United  States  ninety  days 
shall  be  allowed  for  making  such  application  to  the  Court  of  Customs 
Appeals.  Such  application  shall  be  made  by  filing  in  the  office  of  the 
clerk  of  said  court  a  concise  statement  of  errors  of  law  and  fact  com- 
plained of";  and  a  copy  of  such  statement  shall  be  served  on  the  collec- 
tor, or  on  the  importer,  owner,  consignee,  or  agent,  as  the  case  may  be. 
Thereupon  the  court  shall  immediately  order  the*  Board  of  General 
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Appraisers  to  transmit  to  said  court  the  record  and  evidence  taken  by 
them,  together  with  the  certified  statement  of  the  facts  involved  in  the 
case  and  their  decision  thereon;  and  all  the  evidence  taken  by  and 
before  said  board  shall  be  competent  evidence  before  said  G>urt  of 
Customs  Appeals.  The  decision  of  said  Court  of  Customs  Appeals 
shall  be  final,  and  such  cause  shall  be  remanded  to  said  Board  of  Gen- 
eral Appraisers  for  further  proceedings  to  be  taken  in  pursuance  of 
such  determination. 

Act  Aug.  5,  1909,  c  6,  §  28,  36  Stat  91,  105.    Act  March  3,  1911,  c  231, 
{  198,  36  Stat  1146. 

Notes  of  Deoisioiu 


4. 

6. 


6. 

7. 


h    Validity  of  statute  in  general. 

2.  Persons    entitled   to    appeal. 

3.  Necessity  of  aggrieved  party  to  appeal 

to  obtain  a  review. 
Time   to   appeal. 
Application  for  review  and  assignmenta 

of  error,  requisites  of  in  general. 

Parties    to    application. 

Record  on  appeal  and  return  by  board 

of  general  appraisers. 

8.  Bond  on  appeal. 

9.  "Competent  evidence"  within  statute. 

10.  Jurisdiction  and  power  of  court  in  gen- 

eral. 

11.    Power  to  reverse  or  remand. 

12.  Conclusiveness  of  decisions  of  board  of 

general  appraisers  and  review  there- 
of. 

18.  — —  Evidence  on  appeal  under  Act 
June  10,  1890,  c.  407,  8  16. 

14.    Relief    awarded. 

1.  Validity   of  statute   in   generaid-* 

See  notes,  ante,  f  1185. 

2.  Persons  entitled  to  appeai^Undez 
Act  June  10,  1890,  c.  40T,  §  15,  au- 
thorizing a  collector  or  the  Secretary 
of  the  Treasury,  if  dissatisfied,  to  apply 
for  a  review,  does  not  mean  that  the 
collector  may  appeal  against  the  de- 
cision or  wish  of  .the  Secretary.  (1895) 
21  Op.  Atty.  Gen.  203. 

3.  Necessity  of  aggrieved  party  to  ap- 
peal to  obtain  a  review.— A  party,  to 
obtain  a  review  and  a  more  favorable 
judgment  in  an  appellate  tribunal,  must 
take  his  own  appeal,  or  he  can  be  heard 
only  in  support  of  the  judgment  from 
which  appeal  is  taken  by  the  other 
party.  U.  S.  v.  Von  Oefele  (1913)  4 
Gt  Oust.  App.  284.  Thus  alleged  er- 
rors of  the  board  of  general  appraisers 
detrimental  to  the  government  cannot 
be  reviewed  on  appeal  taken  by  the 
importer,  where  he  abandons  his  op- 
position to  the  decision,  and  the  govern- 
ment took  no  steps  to  procure  a  re- 
view. U.  S.  V.  Lies  (1898)  18  Sup. 
Ct.  780,  782,  170  U.  S.  628,  42  L.  Ed. 
1170. 

4.  Time  to  appeaiw— On  the  organiza- 
Uon  of  the  court,  April  22,  1910,  the 
act  as  to  appeals  became  effective,  and 
sixty  days  marked  the  period  within 
which  an  appeal  could  be  taken.  U. 
S.  V.  Marsching  (1910)  1  Ct  Gust 
App.  8.  But  the  limitation  of  60  days 
begins  to  run  from  the  date  motion  for 
new  trial  is  disposed  of.  U.  S.  t. 
Vandegrift  &  Go.  (1912)  2  Gt  Gust 
App.  434.  Gustoms  Administrative 
Act  June  10,  1890,  c  407,  i  15,  pro- 


viding that  applications  for  review  of 
decisions  of  the  Board  of  General  Ap- 
praisers should  be  filed  "within  30  days 
next  after  such  decision,  and  not  after- 
wards/* is  mandatory;  and  a  delay  of 
1  day  beyond  the  period  prescribed  is 
as  fatal  as  a  longer  period.  An  appli- 
cation filed  after  30  days  must  be  dis- 
missed for  want  of  jurisdiction.  Car- 
riere  &  Son  v.  U.  S.  (G.  G.  1908)  163 
Fed.  1009.  See  Marine  v.  Lyon  (1894) 
62  Fed.  153,  10  G.  G.  A.  315,  holding 
that  Act  June  10,  1890,  requiring  ap- 
peals in  customs  cases  to  be  filed  with- 
in 30  days  from  the  date  of  the  deci- 
sion, applies  only  to  appeals  from  the 
board  of  appraisers,  and  to  the  rulings 
of  the  circuit  court  thereon.  It  does 
not  apply  to  a  decree  of  the  circuit 
court  upon  a  question  of  costs  and  in- 
terest, made  after  a  reversal  of  a 
former  decree  in  the  circuit  court  of 
appeals  and  a  remand  of  the  cause. 
An  appeal  from  such  a  decree  is  gov- 
erned by  the  general  nde. 

5.  Application  for  review  and  assign- 
ments of  error,  requisites  of  in  general. 
—Under  Gustoms  Administrative  Act 
June  10,  1890,  c.  407,  §  15,  prescribing 
that  petitions  for  review  shall  contain 
"a  concise  statement  of  the  errors  of 
law  and  fact  complained  of,"  a  petition 
alleging  that  imported  merchandise 
should  have  been  held  to  be  covered  by 
a  certain  paragraph  of  the  free  list  of 
a  tariff  act  is  not  sufficient  when  in 
fact  the  merchandise  comes  within  an- 
other paragraph  of  such  list  Where 
in  making  assignments  of  error,  on  ap- 
peal under  Gustoms  Administrative  Act 
June  10,  1890,  c.  407,  §  15,  an  importer 
omitted  from  his  specific  assignments  a 
reference  to  the  provision  of  law  un- 
der which  his  merchandise  should  have 
been  classified,  though  such  provision 
had  been  referred  to  in  his  protest, 
which  was  passed  on  by  the  board,  but 
he  added  a  general  assignment  that 
"the  protest  should  be  sustained  and 
the  collector's  decision  reversed,"  £he 
general  assignment  did  not  raise  any 
questions  additional  to  those  raised 
by  the  specific  assignments,  and  did 
not,  by  referring  to  the  protest,  have 
the  effect  of  making  the  protest  a  part 
of  the  petition  so  as  to  remedy  the 
omission  of  the  correct  contention.  F. 
B.  Vandegrift  &.  Go.  v.  U.  S.  (C.  C. 
1907)  154  Fed.  923.  Where  an  import- 
er made  eight  assignments,  in  none  of 
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which  was  the  point  ultimately  relied 
upon  referred  to  more  specifically  than 
by  two  general  assignments,  that  the 
board  had  erred  "in  overruling  the  pro- 
tests" and  "in  not  sustaining  the  pro- 
tests," which  contained  the  point  reUed 
upon,  there  was  a  compliance  with  the 
requirement  of  "a  concise  statement  of 
the  errors  of  law  and  fact  complained 
of."  U.  S.  V.  J.  Loewenthal  &  Co. 
(1909)  175  Fed.  777,  09  0.  C.  A.  349. 
Where  a  statement  of  21  errors  was 
made,  19  of  them  relating  to  the  mer- 
its, while  the  last  2  were  general,  al- 
leging only  that  the  "board  erred  as  a 
matter  of  law,"  the  2  assignments 
should  be  construed  with  reference  to 
the  preceding  19,  and  not  as  raising 
the  question  of  the  validity  of  the  pro- 
test on  which  the  proceedings  before 
the  board  were  based.  U.  S.  v.  Brown, 
DurreU  &  Co.  (1903)  127  Fed.  793,  62 
C.  C.  A.  473,  affirming  decree  In  re 
Brown,  Durrell  &  Co.  (C.  C.  1903)  121 
Fed.  605.  See  U.  S.  v.  H.  Bayersdorfer 
&  Co.  (1903)  126  Fed.  732,  62  C.  C. 
A.  16,  holding  that  an  importer  may 
not  set  forth  in  his  petition  a  claim 
based  on  a  paragraph  of  the  tariff  act 
not    referred   to   in   his   protest.     See 

F.  B.  Vandegrift  &  Co.  v.  U.  S.  (C. 
O.  1907)  154  Fed.  923,  as  to  amend- 
ments of  assignments  of  error. 

6.  Parties    to    application.»Or- 

derly  practice  as  well  as  compliance 
with  the  rules  of  court,  require  the 
caption  or  body  of  a  petition  for  review 
to  embrace  the  names  of  the  parties, 
and  the  names  of  the  appealing  parties 
should  be  signed  to  the  petition.  Meyer 
&  Ljinge  V.  U.  S.  (1913)  4  Ct.  Cust. 
App.  422. 

7.  Record  on  appeal  and  retarn  by 
board  of  general  appraisers^In  Cus- 
toms Administrative  Act  June  10,  1890, 
c  407,  S  15,  the  provision  that,  on  ap- 
peal, the  Board  of  General  Appraisers 
shall  return  "the  record  and  the  evi- 
dence taken  by  them,"  does  not  require 
the  return  of  evidence  which  was  ex- 
cluded. Harris  v.  U.  S.  (C.  C.  1910) 
177  Fed.  475.  The  return  must  em- 
body all  the  evidence  considered  in 
reaching  the  decision.  In  re  Van 
Blankensteyn    (1892)    66   Fed.   474,   5 

G.  G.  A.  579,  reversing  judgment  (C. 
C.  1892)  49  Fed.  220.  And  should  con- 
tain, in  addition  to  the  record  and  the 
evidence  taken  and  decision  on  the 
questions  of  law,  a  certified  statement 
of  the  facts  involved  in  the  case.  In 
re  Stembach  (C.  C.  1890)  44  Fed.  413. 
A  return  held  insufficient  In  re  Dieck- 
erhoff  (C.  C.  1891)  45  Fed.  235;  In  re 
Blumlein  (C.  C.  1891)  45  Fed.  236; 
In  re  Downing  (C.  C.  1891)  45  Fed. 
412;  U.  S.  V.  Brown,  Durrell  &  Co. 
(1903)  127  Fed.  793,  62  C.  C.  A.  473, 
affirming  (C.  C.  1903)  121  Fed.  605. 

To  enable  the  court  to  review  a  find- 
ing of  fact  by  the  board,  it  is  essential 
that  the  court  should  have  before  it  all 
the  testimony.    Sheldon  v.  U.  &  (1911) 
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2  Ct.  Cust.  App.  51.  Where  testimony 
was  offered  before  a  classification 
board  and  excluded  by  order  of  the 
board  over  objection  taken,  for  the 
court  to  determine  the  propriety  of  the 
exclusion,  all  the  testimony  excluded 
should  be  incorporated  in  the  record  on 
appeal.  Oelrichs  v.  U.  S.  (1911)  1  Ct. 
Ciust.  App.  203,  distinguishing  Harris 
V.  U.  S.  (C.  C.  1910)  177  Fed.  475. 

When  there  was  ample  time  to  in- 
spect the  record  as  made  up  and  to  ap- 
ply to  the  Board  of  Appraisers  for  any 
supposedly  needed  correction  therein 
prior  to  its  transmission  to  the  court 
and  there  was  a  failure,  without  any 
good  cause  shown,  so  to  apply,  the  ap- 
pellant may  not  question  the  truth  of 
that  record.  McKesson  v.  U.  S.  (1911) 
1  Ct.  Cust  App.  213.  See  Harris  v. 
U.  S.  (C.  C.  1910)  177  Fed.  4^5,  hold- 
ing that  under  Customs  Administrative 
Act  June  10,  1890,  c.  407,  §  15,  where 
it  is  desired  that  evidence  excluded  by 
the  board  of  general  appraisers  should 
be  passed  on  by  the  court,  it  is  requi- 
site either  that  an  exception  should 
have  been  taken  to  the  board's  ruling 
excluding  the  evidence,  and  the  matter 
brought  before  the  court  in  the  assign- 
ments of  error,  or  that  the  evidence 
should  have  been  offered  as  additional 
evidence  in  the  manner  provided  in 
said  section. 

8.  Bond  on  appeal.— See  In  re  Cer- 
tain Merchandise  (C.  C.  1894)  64  Fed. 
576,  holding  that  an  application  for  re- 
view under  Customs  Administrative 
Act  1800,  §  15,  prosecuted  in  good 
faith,  but  without  the  required  secu- 
rity for  costs,  will  not  be  dismissed  if 
the  ordinarj'  bond  is  filed  on  motion  to 
dismiss. 

9.  "Competent  evidence"  within  stat- 
ute.—The  word  "competent"  does  not 
clothe  testimony  improperly  admitted 
below  with  any  new  quality  or  give  it 
a  probative  force  never  inherently  pos- 
sessed by  it.  Knauth,  Nachod  &  Kuhne 
(C.  C.  1907)  155  Fed.  144,  distinguish- 
ed U.  S.  V.  National  Aniline  &.  Chemi- 
cal Co.  (1912)  3  Ct.  Cust.  App.  10. 
An  ex  parte  affidavit  improperly  admit- 
ted in  evidence  because  made  without 
notice  and  opportunity  of  cross-exam- 
ination is  not  made  competent.  U.  S. 
V.  Hoffman  (1911)  1  Ct.  Cust  App. 
276;  Strakosh  v.  U.  S.,  Id.  360;  Acker 
V.  U.  S.,  Id.  404;  U.  S.  v.  Freese  Co. 
(1913)  4  Ct.  Cust.  App.  271.  It  seems 
that  an  ex  parte  affidavit  talcen  abroad 
for  the  purpose  of  introducing  the  same 
before  the  Board  of  General  Apprais- 
ers may  not  be  competent  evidence  be- 
fore the  court.  Acker  v.  U.  S.  (1911) 
1  Ct  Cust  App.  404.  See  In  re  Muser 
(C.  C.  1892)  49  Fed.  831,  holding  that 
all  evidence  taken  before  the  board  is, 
by  Act  June  10,  1890,  c  407,  §  15, 
made  competent  before  the  circuit 
court  on  review,  but  the  importer  is 
then  entitled  to  controvert  it  under  the 
ordinary  rules  of  evidence.    And  see  U. 
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a  ▼.  Zucca  &  Co.  (C.  C.  1909)  175 
Fed.  578,  holding  that  affidavits  taken 
ex  parte,  without  notice  or  agreement, 
are  not  admissible  in  proceedings  in  the 
Circuit  Court  for  the  admission  of  evi- 
dence before  a  referee,  on  appeal. 

10.  Jurisdiction  and  power  of  court 
in  general.— The  court  has  power  to  re- 
view questions  of  fact  U.  S.  v.  Riebe 
(1010)  1  Ct.  Cust  App.  19;  U.  S.  v. 
Oberle  (1911)  1  Ct  Cust  App.  527; 
Sheldon  v.  U.  S.  (1911)  2  Ct  Cust 
App.  51.  Where  there  has  been  no  au- 
thoritative finding  of  fact  concurred  in 
by  a  majority  of  the  sitting  members 
of  the  Board  of  General  Appraisers, 
the  question  of  fact  is  open  for  deter- 
mination by  the  court  U.  S.  v.  Rosen- 
stein  (1911)  1  Ct  Cust  App.  304. 
When  a  decision  by  a  board  is  made  to 
rest  on  a  record  that  is  not  a  part  of 
the  record,  there  is  not  sufficient  tes- 
timony to  warrant  the  finding  being 
sustained.  U.  S.  v.  Oberle  (1911)  1 
Ct  Cust  App.  527.  It  is  not  within 
its  province  or  jurisdiction  to  make  a 
finding  of  the  market  value  of  imported 
goods.  Stein  v.  U.  S.  (1910)  1  Ct 
Cust  App.  36. 

In  the  absence  of  a  statute  regulat- 
ing procedure  on  an  application  for  a 
rehearing,  failure  of  counsel  sufficiently 
to  present  a  cause  afifords  ordinarily 
no  ground  on  which  such  an  application 
could  be  based.  Lunham  v.  U.  S. 
(1911)  1  Ct  Cust  App.  320.  See  In 
re  Klingenberg  (C.  C.  1893)  57  Fed. 
195,  reversed  in  U.  S.  v.  Klingenberg 
(1894)  153  U.  S.  93,  14  S.  Ct  790,  38 
L.  Ed.  647,  holding  that  the  right  of 
the  Circuit  Court  to  review  the  action 
of  the  board  of  appraisers  under  Act 
June  10,  1890,  c.  407,  §§  14-16  is  not 
restricted  to  questions  of  law  and  fact 
respecting  the  classification  of  imports 
and  the  rate  of  duty,  but  is  coextensive 
with  the  right  of  appeal  to  the  board 
of  appraisers  as  to  all  matters,  except 
the  dutiable  value  of  the  goods;  and 
hence,  on  the  assumption  that  the 
board  had  authority  to  review  the  ac- 
tion of  the  collector  in  respect  to  the 
value  of  the  florin,  its  decision  was 
subject  to  review  in  the  Circuit  Court 
See  In  re  Wyman  (C.  C.  1891)  45  Fed. 
469,  holding  that  the  jurisdiction  indi- 
cated is  vested  in  the  Circuit  Court  for 
the  district  where  the  port  of  entry  is 
situated.  And  see  (1899)  22  Op.  Atty. 
Gen.  456. 

1 1. Power  to  reverse  or  remand. 

—See  ante,  §  1185,  and  notes  there- 
under. 

12.  Conclusiveness  of  decisions  of 
board  of  general  appraisers  and  review 
thereofd— Where  a  board  of  three  gen- 
eral appraisers,  with  jurisdiction  of  the 
subject-matter  and  the  persons,  pro- 
ceeded in  conformity  to  law  to  appraise 
an  Importation  of  goods,  their  finding 
is  not  reviewable  by  any  classification 
board  or  by  this  court.  Beer  v.  U.  S. 
(1911)  1  Ct  Cust  App.  484.    Findings 
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on  doubtful  questions  of  fact,  turning 
on  the  intelligence  or  credibili^  of  wit- 
nesses, will  not  be  disturbed,  but  a 
finding  clearly  contrary  to  the  weight 
of  the  evidence  must  be  disregarded. 
In  re  Kursheedt  Bifg.  Co.  (C.  C.  1892) 
49  Fed.  633,  judgment  affirmed  (1893) 
54  Fed.  169,  4  C.  C.  A.  262;  Austin, 
Baldwin  &  Co.  y.  U.  S.  (C.  0.  1905) 
139  Fed.  1005;  Balaban  v.  tJ.  S.  (C. 
C.  1909)  174  Fed.  832;  U.  S.  v.  Riebe 

(1910)  1  Ct  Cust  App.  19;  Holbrook 
v.  U.  S.  (1911)  1  Ct  Cust  App.  263; 
U.  S.  V.  Spielmann  (1911)  1  Ct  Cust 
App.  279;    Pritchard  &  Co.  y.  U.  S. 

(1911)  2  Ct  Cust  App.  247;  Wolff  v. 
U.  S.  (1911)  1  Ct  Cust  App.  181; 
Harris  y.  U.  S.  (1912)  3  Ct  Cust 
App.  5;  Shallus  v.  U.  S.  (1912)  3  Ct 
Cust  App.  52;  Yandegrift  &  Co.  v.  U. 
S.  (1912)  3  Ct  Cust  App.  19&  This 
rule  under  Customs  Administrative  Act 
June  10,  1890,  c.  407,  §  15,  does  not 
extend  to  a  case  where  there  is  no  ex- 
press evidence  or  express  finding  on 
the  subject  Gallenkamp  v.  Wyman  (C. 
C.  1906)  178  Fed.  460.  Finding  was 
based  on  an  erroneous  construction  of 
the  law  is  not  within  the  rule.  Ameri- 
can Express  Co.  v.  U.  S.  (1913)  3  Ct 
Cust  App.  475.  It  will  be  presumed 
that  a  board  made  its  finding  within 
the  scope  of  its  authority.  Schoell- 
kopf,  Hartford  &.  Maclagan  v.  U.  S. 
(C.  C.  1906)  147  Fed.  855;  Briggs  y. 
U.  S.  (1911)  1  Ct  Cust  App.  408. 

Where  there  is  a  later  importation  of 
merchandise  identical  in  kind  with  a 
former  importation  and  a  new  and  dif- 
ferent issue  is  presented  as  to  the  true 
character  of  the  importation,  the  court 
will,  in  reaching  a  decision,  review  all 
the  testimony.  tJ.  S.  v.  Jackson  (1910) 
1  Ct  Cust.  App.  25,  declining  to  fol- 
low Bockmann  v.  U.  S.  (C.  C.  A.  1908) 
158  Fed.  807. 

The  objection  to  the  sufficiency  in 
form  of  the  protests  on  the  ground  of 
multifariousness,  raised  for  the  first 
time  on  appeal  comes  too  late.  U.  S. 
v.  Fuld  &  tk).  (1913)  4  Ct  Cust  App. 
234.  Formal  sufficiency  of  affidavits  of 
the  importer  going  to  show  the  impor- 
tation entitled  to  free  entry  cannot  be 
successfully  assailed  for  the  first  time 
on  appeal.  The  objection  comes  too 
late.  U.  S.  V.  Morris  European  & 
American  Express  C!o.  (1912)  3  Ct 
Cust.  App.  146.  See  U.  S.  v.  E.  L. 
Goodsell  Co.  (1899)  91  Fed.  519,  33 
C.  C.  A.  661.  A  motion  to  strike  out 
testimony  taken  before  the  board  will 
be  denied,  though  the  record,  as  certi- 
fied, states  that  the  facts  were  found 
"from  the  evidence  and  common  knowl- 
edge," and  included  evidence  taken  in 
other  cases,  in  which  the  importers 
were  not  concerned,  and  had  had  no 
opportunity  to  answer  or  con  troy  ert 
the  same.  In  re  Muser  (C.  C.  1892) 
49  Fed.  831.  The  regularity  of  the 
Board's  procedure  may  not  properly  be 
challenged  on  the  ground  of  the  pres- 
ence or  absence  of  different  General 
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Appraisers  while  the  testimony  is  be-  and  adjudge,  and  a  judgment  "that  the 
ing  taken.  U.  8.  v.  Pierce  (C.  C.  1905)  petitioner  recover"  is  not  erroneous. 
140  Fed.  962,  judgment  affirmed  (1906)  U.  S.  v.  Davis  (1893)  54  Fed.  147,  4 
147  Fed.  199,  77  C.  C.  A.  425.  O.  C.  A.  251.  But  interest  is  not  al- 
ia cuM..<u>  >.  .....I  ..rf..  lowable  in  favor  of  the  importer.  Ma- 
Art  J^iiir  10  lM?r«  407'^«  ^5-!r  I  'i°«  ^-  1-'°°  <189*>  82  Fed.  153,  10 
Plnmmer  &  'co  v  hi'  W^im  °-  «•  A.  315.  following  U.  S.  V.  Sher- 
Fed  rao  ^2  C  C  A  Im  ^~  F  '»'^°  (^^^S)  98  U.  8.  667,  25  L.  Ed. 
W  Mvf™  &  Co'  fC  C  1903^  m^ed'  ^35.  And  see.  in  accord,  In  re  Chase 
962-  Wmifm  F  Allen  &  Co  v  if  S  ^°-  C-  1892)  50  Fed.  695;  (1891)  20 
(SVl'KS7F:S.77?°aSen:  ^,i,^^:  ^  ^^  (1892)  20  Op. 
delson  &  Co.  v.  U.  S.  (C.  C.  1906)  146  ^^^^^  ^^  ^'^  recovered  against  the 
f:^  If"  ^^TcTll^.'if^^rVv  Un'ltedT.trin^hTab^ence'Kldal 

alc^'c^m^-  teo'^ed'^sST  wSi  ^iS  l'o7er^'\'^d?erU  ^8 

Wolff  &  Co.  V.  U.  8.  (C.  C.  1909)  168  ^-  ^f  2>  50  Fed.  695^    And  see  U.  8. 

v^A    cv7n.    a4>»^i. ...»«».  jft.    A««^  A^    -  ▼•  Davis   (1893)   D4  Fed.  147,  4  L».  O. 

FecL  970.    Strohmeyer  &  A^pe  Co.  y.  ^  ^51,  allowing  costs  according  to  R. 

U.  S.  (O.  C.  1910)  180  Fed.  636.  g    j  ^^^^^  ^^^^^  j  ^gg^      ^^^^  ^^^  j^^. 

14.  Relief    awarded.— The    award    of  rine  v.  Lyon   (1894)   62  Fed.  153,  10 

the  court  reviewing  under  Act  June  10,  G.  C.  A.  315,  holding  that  neither  the 

1890,  c  407.  §  15,  is  not  limited  to  giv-  costs  of  the  circuit  court,  nor  the  costs 

ing   a   certificate   of    the    amount   due  of  a  subsequent  appeal  to  the  circuit 

claimant,  but  under  Act  March  3,  1887,  court     of     appeals,     are     recoverable 

S  7,  post,  §  1577,  it  must  hear,  decide,  against  the  United  States. 

§  1190.  (Jud.  Code,  §  199.)  Records  filed  in  Customs  Court  to  be 
at  once  placed  on  calendar;  calendar  to  be  called  every  sixty 
days. 

Immediately  upon  receipt  of  any  record  transmitted  to  said  court 
for  determination  the  clerk  thereof  shall  place  the  same  upon  the 
calendar  for  hearing  and  submission ; .  and  such  calendar  shall  be 
called  and  all  cases  thereupon  submitted,  except  for  good  cause 
shown,  at  least  once  every  sixty  days :  Provided,  That  such  calen- 
dar need  not  be  called  during  the  months  of  July  and  August  of 
any  year. 

Act  Aug.  5,  1909,  c.  6,  {  28,  86  Stat.  91,  105.    Act  March  3,  1911,  c.  231,  § 
199,  36  Stat  1146» 


CHAPTER  NINE 

The  Commerce  Court 

(Jud.  Code,  §§  200-214.     Superseded  and  transferred.) 
This  chapter  of  the  Judicial  Code  included  sections  200-214.  It  incorporated 
the  provisions  of  sections  1-5  and  the  first  part  of  section  6  of  Act  June  18, 
1910,  c.  309,  36  Stat.  539,  relating  to  the  Commerce  Court,  which  were  re- 
pealed by  section  297  of  the  Judicial  Code,  post,  §  1274. 

The  Commerce  Court  was  abolished,  its  jurisdiction  was  transferred  to  the 
several  district  courts  and  all  acts  and  parts  of  acts  in  so  far  as  they  relat- 
ed to  the  establishment  of  the  court  were  repealed,  by  provisions  of  Act  Oct. 
22,  1913.  c.  32,  ante,  §  992.  Thereby  Jud.  Code,  §§  200,  202-206,  214,  which 
provided  for  the  establishment  and  organization  of  the  court,  the  appointment, 
designation,  etc.,  of  the  circuit  judges  composing  it,  its  officers,  sessions,  etc., 
and  the  transfer  to  it  of  cases  within  its  jurisdiction  pending  in  other  courts 
at  its  opening,  were  superseded,  and  are  omitted.  Jud.  Code,  §  201,  relating 
to  the  five  additional  circuit  judges  authorized  to  be  assigned  to  the  court 
by  said  Act  June  18,  1910,  c.  309,  §  1,  36  Stat  539,  who  were  to  continue  to 
act  under  assignment  as  in  said  act  provided,  as  judges  of  the  district  courts 
and  circuit  courts  of  appeals,  by  a  provision  of  said  Act  Oct  22,  1913,  c.  32, 
ante,  §  992,  is  placed,  with  other  provisions  of  the  Judicial  C^ode  relating 
to  circuit  judges,  in  chapter  6  thereof,  ante,  f  1110.  The  other  sections  of  this 
chapter,  Jud.  Code,  §§  207-217,  defining  the  jurisdiction  of  the  Commerce 
Court,  which  was  transferred  to  the  district  courts,  regulating  the  procedure 
tn  the  0>mmerce  Court,  which  was  to  be  the  same  in  such  cases  in  the  dis- 
trict courts,  and  providing  for  appeals  from  the  Commerce  Court  to  the 
Supreme  Court,  the  right  of  appeal  from  the  district  courts  in  such  cases 
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being  the  same,  are  placed,  with  other  provisions  of  the  Judicial  Code  and  of 
said  Act  Oct.  22,  1913,  c.  32,  relating  to  jurisdiction,  etc,  of  district  courts, 
under  chapter  2  of  the  Judicial  Code,  ante,  §{  903-1006. 

Notes  of  Decisions 


Jurisdiction  of  Commerce  Courtd* 
See  Procter  &  Gamble  Co.  v.  U.  S. 
(1912)  32  Sup.  Ct.  761,  762,  225  U. 
S.  282,  56  L.  Ed.  1091. 

Appeal  to  Commerce  Courts— See  In- 
terstate Commerce  Commission  v.  U.  S. 


ex  rel.  Humbolt  S.  S.  Co.  (1912)  32 
Sup.  Ct  556,  559,  224  U.  S.  474,  56  L. 
Ed.  849,  affirming  judgment  tJ.  S.  ez 
rel.  Humboldt  S.  S.  Co.  v.  Interstate 
Commerce  Commission  (1911)  37  Appu 
D.  C.  266. 


CHAPTER  TEN 
The  Supreme  Court 


Seo. 

1191.  Number  of  justices. 

1192.  Precedence  of  the  associate  jus- 

tices. 

1193.  Vacancy    in    the   office    of    Chief 

Justice. 

1194.  Salaries  of  justices. 

1195.  Clerk,  marshal,  and  reporter. 

1196.  The  clerk  to  give  bond. 

1197.  Deputies  of  the  clerk. 

1198.  Records  of  the  old  court  of  ap- 

peals. 

1199.  Tables  of  fees. 

1200.  Marshal  of  the  Supreme  Court 

1201.  Duties  of  the  reporter. 

1202.  Reporter's  salary  and  allowances. 

1203.  Distribution   of   reports   and   di- 

gests. 

1204.  Distribution  of  reports  to  libra- 

ries of  circuit  courts  of  appeals. 

1205.  Additional    reports    and    digests; 

limitation  upon  cost;  estimates 
to  be  submitted  to  Congress  an- 
nually. 

1206.  Distribution  of  Federal  Reporter, 

etc.,  and  Digests. 

1207.  Terms. 

1208.  Adjournment  for  want  of  a  quo- 

rum. 

1209.  Certain  orders  made  by  less  than 

quorum. 

1210.  Original  jurisdiction. 

1211.  Writs  of  prohibition  and  manda- 

mus. 

1212.  Issues  of  fact. 

1213.  Appellate  jurisdiction. 

1214.  Writs   of   error   from   judgments 

and  decrees  of  State  courts ;  cer- 
tiorari, etc.,  for  review  of  deci- 
sions not  reviewable  on  writ  of 
error. 

1215.  Appeals  and  writs  of  error  from 

United  States  district  courts. 

1216.  Circuit  court  of  appeals  may  cer- 

tify questions  to  Supreme  Court 
for  instructions. 

§  1191.  (Jud.  Code,  §  215.)     Number  of  justices. 

The  Supreme  Court  of  the  United  States  shall  consist  of  a  Chief 
Justice  of  the  United  States  and  eight  associate  justices,  any  six 
of  whom  shall  constitute  a  quorum. 

R.  S.  {  673.    Act  March  3,  1911,  c.  231,  §  215,  36  Stat  1152. 
Notes  of  Deoisions 
Decision  of  constitutional  questions,      involved,  unless  a  majority  of  the  judg- 
— Where    constitutional   questions    are      es  concur  in  opinion,  it  is  not  the  prac* 
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1217.  Certiorari  to  circuit  court  of  ap- 

peals. 

1218.  Appeals   and   writs   of   error  in 

other  cases. 

1219.  Appeals  from  Court  of  Claims. 

1220.  Time  and  manner  of  appeals  from 

the  Court  of  Claims. 

1221.  (Jud.  Code,  {  244.    Repealed.) 

1222.  Writs  of  error  and  appeals  from 

the  Supreme  Courts  of  Arizona 
and  New  Mexico. 

1223.  Writs  of  error  and  appeals  from 

the  Supreme  Court  of  Hawaii 
and  the  Supreme  Court  of  Porto 
Rico. 

1224.  Appeals  and  writs  of  error  from 

the  district  court  for  Alaska 
direct  to  Supreme  Court  in  cer- 
tain cases. 

1225.  (Jud.  Code,  §  24a     Superseded.) 
1225a.  Appeals  and  writs  of  error  from 

the  Supreme  C^urt  of  the 
Philippine  Islands. 
1225b.  Appeals  and  writs  of  error  from 
the  Supreme  Court  of  Philip- 
pine Islands  prohibited;  cases 
brought  up  by  certiorari. 

1226.  Appeals  and  writs  of  error  when 

a  Territory  becomes  a  State. 

1227.  Appeals  and  writs  of  error  from 

the  Court  of  Appeals  of  the 
District  of  Columbia. 

1228.  Certiorari   to  Court  of  Appeals, 

District  of  Columbia. 
1228a.  Time  for  application  for  writ  of 
error,  appeal,  or  certiorari. 

1229.  Appellate  jurisdiction   under   the 

bankruptcy  act. 

1230.  Precedence  of  writs  of  error  to 

State  courts. 

1231.  Cost  of  printing  records. 

1232.  Women  may  be  admitted  to  prac- 

tice. 


Ch.  10)  THE  JUDICIAL  CODE  §   1197 

tice  to  deliver  any  judsrment  except  in  stitutional  questions,  when  the  court  is 

cases  of  absolute  necessity.    Briscoe  y.  not  fuIL     City  of  New  York  y.  Miln 

Commonwealth    Bank    (1834)    8    Pet  (1835)  34  U.  S.  (9  Pet.)  85,  9  L.  Ed. 

lis,  122,  8  L.  Ed.  887.    The  court  re-  60. 
fuses  to  take  up  cases  that  involve  con- 

§  1192.  (Jud.  Code,  §  216.)     Precedence  of  the  associate  justices. 
The  associate  justices  shall  have  precedence  according  to  the 
dates  of  their  commissions,  or,  when  the  commissions  of  two  or 
more  of  them  bear  the  same  date,  according  to  their  ages. 
R.  S.  i  674.    Act  March  3,  1911,  c.  231,  |  216,  36  Stat.  1152. 

§  1193.  (Jud.  Code,  §  217.)  Vacancy  in  the  office  of  Chief  Justice. 
In  case  of  a  vacancy  in  the  office  of  Chief  Justice,  or  of  his  inabil- 
ity to  perform  the  duties  and  powers  of  his  office,  they  shall  devolve 
upon  the  associate  justice  who  is  first  in  precedence,  until  such 
disability  is  removed,  or  another  Chief  Justice  is  appointed  and  duly 
qualified.  This  provision  shall  apply  to  every  associate  justice  who 
succeeds  to  the  office  of  Chief  Justice. 

R.  S.  §  675.     Act  March  3,  1911,  c.  231,  §  217,  36  Stat  1152. 

§  1194.  (Jud.  Code,  §  218.)     Salaries  of  justices. 

The  Chief  Justice  of  the  Supreme  Court  of  the  United  States 
shall  receive  the  sum  of  fifteen  thousand  dollars  a  year,  and  the  . 
justices  thereof  shall  receive  the  sum  of  fourteen  thousand  five 
hundred  dollars  a  year  each,  to  be  paid  monthly. 

R  S.  I  676.    Act  Feb.  12,  1903,  c.  547,  32  Stat  825.    Act  March  3,  1911, 

c  231,  I  218,  36  Stat  1162. 

§  1195.  (Jud.  Code,  §  219.)     Clerk,  marshal,  and  reporter. 

The  Supreme  Court  shall  have  power  to  appoint  a  clerk  and  a 
marshal  for  said  court,  and  a  reporter  of  its  decisions. 
R.  S.  i  677.    Act  March  3,  1911,  c.  231,  |  219,  36  Stat  1152. 

See  Rule  1  of  Supreme  Court  printed 
in  notes  following  |  1232,  post 

§  1196.  (Jud.  Code,  §  220.)     The  clerk  to  give  bond. 

The  clerk  of  the  Supreme  Court  shall,  before  he  enters  upon  the 
execution  of  his  office,  give  bond,  with  sufficient  sureties,  to  be 
approved  by  the  court,  to  the  United  States,  in  the  sum  of  not  less 
than  five  thousand  and  not  more  than  twenty  thousand  dollars,  to 
be  determined  and  regulated  by  the  Attorney  General,  faithfully  to 
discharge  the  duties  of  his  office,  and  seasonably  to  record  the  decrees, 
judgments,  and  determinations  of  the  court  The  Supreme  Court 
may  at  any  time,  upon  the  motion  of  the  Attorney  General,  to  be 
made  upon  thirty  days'  notice,  require  a  new  bond,  or  a  bond  for  an 
increased  amount  within  the  limits  above  prescribed ;  and  the  failure 
of  the  clerk  to  execute  the  same  shall  vacate  his  office.  All  bonds 
given  by  the  clerk  shall,  after  approval,  be  recorded  in  his  office, 
and  copies  thereof  from  the  records,  certified  by  the  clerk  under  seal 
of  the  court,  shall  be  competent  evidence  in  any  court.  The  original 
bonds  shall  be  filed  in  the  Department  of  Justice. 

Act  Feb.  22,  1875,  c.  95,  f  3,  18  Stat  333.    Act  March  3,  1911,  c.  231,  § 
220,  36  Stat  1152. 

Cited    without    definite    application,      U.  S.  169,  30  L.  Ed.  627;    U.   S.  v. 
n.  S.  V.  Hill  (1887)  7  Sup.  Ct  510,  120      Ambrose  (C.  0. 1880)  2  Fed.  552. 

§  1197.  (Jud.  Code,  §  221.)     Deputies  of  the  clerk. 

One  or  more  deputies  of  the  clerk  of  the  Supreme  Court  may  be 
appointed  by  the  court  on  the  application  of  the  clerk,  and  may  be 
removed  at  the  pleasure  of  the  court.  In  case  of  the  death  of 
the  clerk,  his  deputy  or  deputies  shall,  unless  removed,  continue 
in  office  and  perform  the  duties  of  the  clerk  in  his  name  until  a  clerk 
is  appointed  and  qualified;   and  for  the  defaults  or  misfeasances  in 
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office  of  any  such  deputy,  whether  in  the  lifetime  of  the  clerk  or  after 
his  death,  the  clerk,  and  his  estate,  and  the  sureties  on  his  official 
bond  shall  be  liable;  and  his  executor  or  administrator  shall  have 
such  remedy  for  any  such  defaults  or  misfeasances  committed  after 
his  death  as  the  clerk  would  be  entitled  to  if  the  same  had  occurred 
in  his  lifetime. 

R.  S.  {  678.    Act  March  8,  1911,  c.  231,  {  221,  86  Stat  1153. 

Notes  of  Deoisioiu 

Authentication  of  transcript  of  record,  clerk  of  the  court  below  in  the  name  of 

—A  transcript   of   the  record  is  suffi-  and  for  the  derk  thereof.     Gnrneau  v. 

dently   authenticated   for   the   purpose  Dozier  (1879)  100  U.  S.  7,  25  L.  Ed. 

of  appeal  to  or  writ  of  error  from  the  536. 
Supreme  Court,  if  signed  by  the  deputy 

§  1198.  (Jud.  Code,  §  222.)     Records  of  the  old  court  of  appeals. 

The  records  and  proceedings  of  the  court  of  appeals,  appointed 
previous  to  the  adoption  of  the  present  Constitution,  shall  be  kept 
in  the  office  of  the  clerk  of  the  Supreme  Court,  who  shall  give 
copies  thereof  to  any  person  requiring  and  paying  for  them,  in  the 
manner  provided  by  law  for  giving  copies  of  the  records  and  proceed- 
ings of  the  Supreme  Court ;  and  such  copies  shall  have  like  faith  anO 
credit  with  all  other  proceedings  of  said  court. 

R.  S.  §  679.    Act  March  3,  1911,  c.  231,  §  222,  36  Stat.  1153. 

§  1199.  (Jud.  Code,  §  223.)     Tables  of  fees. 

The  Supreme  Court  is  authorized  and  empowered  to  prepare 
the  tables  of  fees  to  be  charged  by  the  clerk  thereof. 

Act  March  3,  1883,  c.  143,  f  1,  22  Stat.  631.    Act  March  3,  1911,  c  231,  f 
223,  36  Stat  1153. 

See  Hules  24  and  38,  printed  in  notes 
following  I  1232,  post. 

§  1200.  (Jud.  Code,  §  224.)     Marshal  of  the  Supreme  Court. 

The  marshal  is  entitled  to  receive  a  salary  at  the  rate  of  four 
thousand  five  hundred  dollars  a  year.  He  shall  attend  the  court 
at  its  sessions ;  shall  serve  and  execute  all  process  and  orders  issu- 
ing from  it,  or  made  by  the  Chief  Justice  or  an  associate  justice 
in  pursuance  of  law;  and  shall  take  charge  of  all  property  of  the 
United  States  used  by  the  court  or  its  members.  With  the  approval 
of  the  Chief  Justice  he  may  appoint  assistants  and  messengers  to 
attend  the  court,  with  the  compensation  allowed  to  officers  of  the 
House  of  Representatives  of  similar  grade. 

R.  S.  §  680.    Act  March  3,  1911,  c.  231,  f  224,  36  Stat.  1153. 
Provisions  relatinj^:  to  the  fees  for  services  of  the  marshal  were  made  by  R. 
S.  i  832,  post,  i  1393. 

§  1201.  (Jud.  Code,  §  225.)     Duties  of  the  reporter. 

The  reporter  shall  cause  the  decisions  of  the  Supreme  Court  to 
be  printed  and  published  within  eight  months  after  they  are  made; 
and  within  the  same  time  he  shall  deliver  three  hundred  copies  of 
the  volumes  of  said  reports  to  the  Attorney  General.  The  reporter 
shall,  in  any  year  when  he  is  so  directed  by  the  court,  cause  to  be 
printed  and  published  a  second  volume  of  said  decisions,  of  which 
he  shall  deliver  a  like  number  of  copies  in  like  manner  and  time. 
R.  S.  §  681.    Act  March  3,  1911,  c.  231,  f  225,  36  Stat.  1153. 

Netes  of  Decisions 

Copyright  by  reporter^— As  to  report-  642, 17  Ann.  Cas.  957,  dismissed  (1911) 

er's  right  to  secure  copyright,  see  Banks  32  S.  Ct  530,  223  U.  &  738,  56  U  £d. 

Law  Pub.  Co.  V.  Lawyers'  Co-op.  Pub.  636. 
Co.  (1909)  169  Fed.  386,  94  C.  a  A. 
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§  1202.  (Jud.  Code,  §  226.)     Reporter's  salary  and  allowances. 

The  reporter  shall  be  entitled  to  receive  from  the  Treasury  an 
annual  salary  of  four  thousand  five  hundred  dollars  when  his  re- 
port of  said  decisions  constitutes  one  volume,  and  an  additional 
sum  of  one  thousand  two  hundred  dollars  when,  by  direction  of  the 
court,  he  causes  to  be  printed  and  published  in  any  year  a  second 
volume;  and  said  reporter  shall  be  annually  entitled  to  clerk  hire  in 
the  sum  of  one  thousand  two  hundred  dollars,  and  to  office  rent, 
stationery,  and  contingent  expenses  in  the  sum  of  six  hundred  dol- 
lars :  Provided,  That  the  volumes  of  the  decisions  of  the  court  hereto- 
fore published  shall  be  furnished  by  the  reporter  to  the  public  at  a 
sum  not  exceeding  two  dollars  per  volume,  and  those  hereafter  pub- 
lished at  a  sum  not  exceeding  one  dollar  and  seventy-five  cents  per 
volume;  and  the  number  of  volumes  now  required  to  be  delivered 
to  the  Attorney  General  shall  be  furnished  by  the  reporter  without 
any  charge  therefor.  Said  salary  and  compensation,  respectively, 
shall  be  paid  only  when  he  causes  such  decisions  to  be  printed,  pub- 
lished, and  delivered  within  the  time  and  in  the  manner  prescribed 
by  law,  and  upon  the  condition  that  the  volumes  of  said  reports  shall 
be  sold  by  him  to  the  public  for  a  price  not  exceeding  one  dollar  and 
seventy-five  cents  a  volume. 

Act  Aug.  5,  1882,  c  388,  §  1,  22  Stat.  254.     Act  March  3,  1911,  c.  231,  § 

220,  36  Stat.  1153. 

Cited  without  definite  application,  C.  A.  642,  17  Ann.  Gas.  957,  dismissed 
Banks  Law  Pub.  Co.  v.  Lawyers'  Co-op.  (1911)  32  Sup.  Ct  530,  223  U.  S.  738, 
Pub.  Co.    (1909)   169  Fed.  380,  94  C.      56  L.  Ed.  636. 

§  1203.  (Jud.  Code,  §  227.)  Distribution  of  reports  and  digests. 
The  Attorney  General  shall  distribute  copies  of  the  Supreme 
Court  reports,  as  follows:  To  the  President,  the  justices  of  the 
Supreme  Court,  the  judges  of  the  Commerce  Court,  the  judges  of 
the  Court  of  Customs  Appeals,  the  judges  of  the  circuit  courts  of 
appeals,  the  judges  of  the  district  courts,  the  judges  of  the  Court  of 
Claims,  the  judges  of  the  Court  of  Appeals  and  of  the  Supreme  Court 
of  the  District  of  Columbia,  the  judges  of  the  several  Territorial 
courts,  the  Secretary  of  State,  the  Secretaiy  of  the  Treasury,  the 
Secretary  of  War,  the  Secretary  of  the  Navy,  the  Secretary  of  the 
Interior,  the  Postmaster  General,  the  Attorney  General,  the  Secretary 
of  Agriculture,  the  Secretary  of  Cqmmerce  and  Labor,  the  Solicitor 
General,  the  Assistant  to  the  Attorney  General,  each  Assistant  At- 
torney General,  each  United  States  district  attorney,  each  Assistant 
Secretary  of  each  Executive  Department,  the  Assistant  Postmasters 
General,  the  Secretary  of  the  Senate  for  the  use  of  the  Senate,  the 
Clerk  of  the  House  of  Representatives  for  the  use  of  the  House  of 
Representatives,  the  Governors  of  the  Territories,  the  Solicitor  for 
the  Department  of  State,  the  Treasurer  of  the  United  States,  the 
Solicitor  of  the  Treasury,  the  Register  of  the  Treasury,  the  Comp- 
troller of  the  Treasury,  the  Comptroller  of  the  Currency,  the  Com- 
missioner of  Internal  Revenue,  the  Director  of  the  Mint,  each  of  the 
six  Auditors  in  the  Treasury  Department,  the  Judge  Advocate  Gen- 
eral, War  Department,  the  Paymaster  General,  War  Department,  the 
Judge  Advocate  General,  Navy  Department,  the  Commissioner  of 
Indian  Affairs,  the  Commissioner  of  Pensions,  the  Commissioner  of 
the  (General  Land  Office,  the  Commissioner  of  Patents,  the  Commis- 
sioner of  Education,  the  Commissioner  of  Labor,  the  Commissioner 
of  Navigation,  the  Commissioner  of  Corporations,  the  Commissioner 
General  of  Immigration,  the  Chief  of  the  Burejiu  of  Manufactures, 
the  Director  of  the  Geological  Survey,  the  Director  of  the  Census,  the 
Forester,  Department  of  Agriculture,  the  Purchasing  Agent,  Post 
Office  Department,  the  Interstate  Commerce  Commission,  the  Clerk 
of  the  Supreme  Court  of  the  United  States,  the  Marshal  of  the  Su- 
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preme  Court  of  the  United  States,  the  Attorney  for  the  District  of 
Columbia,  the  Naval  Academy  at  Annapolis,  the  Military  Academy  at 
West  Point,  and  the  heads  of  such  other  executive  offices  as  may  be 
provided  by  law,  of  equal  grade  with  any  of  said  offices,  each  one 
copy ;  to  the  Law  Library  of  the  Supreme  Court,  twenty-five  copies ; 
to  the  Law  Library  of  the  Department  of  the  Interior,  two  copies; 
to  the  Law  Library.of  the  Department  of  Justice,  two  copies ;  to  the 
Secretary  of  the  Senate  for  the  use  of  the  committees  of  the  Senate, 
twenty-five  copies ;  to  the  Clerk  of  the  House  of  Representatives  for 
the  use  of  the  committees  of  the  House,  thirty  copies;  to  the  Mar- 
shal of  the  Supreme  Court  of  the  United  States,  as  custodian  of  the 
public  property  used  by  the  court,  for  the  use  of  the  justices  thereof 
in  the  conference  room,  robing  room,  and  court  room,  three  copies; 
to  the  Secretary  of  War  for  the  use  of  the  proper  courts  and  officers 
of  the  Philippine  Islands  and  for  the  headquarters  of  military  depart- 
ments in  the  United  States,  twelve  copies;  and  to  each  of  the  places 
where  district  courts  of  the  United  States  are  now  holden,  including 
Hawaii,  and  Porto  Rico,  one  copy.  He  shall  also  distribute  one  com- 
plete set  of  said  reports,  and  one  set  of  the  digests  thereof,  to  such 
executive  officers  as  are  entitled  to  receive  said  reports  under  this  sec- 
tion and  have  not  already  received  them,  to  each  United  States  judge 
and  to  each  United  States  district  attorney  who  has  not  received  a 
set,  to  each  of  the  places  where  district  courts  are  now  held  to  which 
said  reports  have  not  been  distributed,  and  to  each  of  the  places  at 
which  a  district  court  may  hereafter  be  held,  the  edition  of  said  re- 
ports and  digests  to  be  selected  by  the  judge  or  officer  receiving  them. 
No  distribution  of  reports  and  digests  under  this  section  shall  be  made 
to  any  place  where  the  court  is  held  in  a  building  not  owned  by  the 
United  States,  unless  there  be  at  such  place  a  United  States  officer 
to  whose  responsible  custody  they  can  be  committed.  The  clerks  of 
said  courts  (except  the  Supreme  Court)  shall  in  all  cases  keep  said 
reports  and  digest  for  the  use  of  the  courts  and  of  the  officers  thereof. 
Such  reports  and  digest  shall  remain  the  property  of  the  United 
States,  and  shall  be  preserved  by  the  officers  above  named  and  by 
them  turned  over  to  their  successors  in  office. 

R.  S.  §  683.  Act  Feb.  12,  1889,  c.  135,  25  Stat.  661.  Act  July  1,  1902,  c 
1355,  32  Stat.  630.    Act  March  3,  1911,  c.  231,  S  227,  36  Stat.  1154. 

A  subsequent  provision  for  distribution  of  the  Supreme  Court  Reports  to  the 
libraries  of  the  circuit  courts  of  appeals,  contained  in  Act  March  4,  1911,  c 
285,  §  1,  is  set  forth',  post,  |  1204. 

The  annual  sundry  civil  appropriation  acts  contain  a  provision  that  "the 
printing  for  the  Supreme  Court  shall  be  done  by  the  printer  it  may  employ, 
unless  it  shall  otherwise  order."  The  provision  for  the  fiscal  year  1917  was 
by  Act  July  1,  1916,  c.  209,  §  1,  39  Stat 

Notes  of  Deoisloiis 

Distribution    of    offloial    edition    and  titled  to  receive   the  decisions,    either 
reprints  of  reports.— Act  July  1,  1902,  under    the    act    or    prior    legislation, 
incorporated  into  this  section,  author-  (1902)  24  Op.  Atty.  Gen.  106. 
izes  the  distribution  of  the  official  edi-  «  ,    x.      •,     •  ^          r«..      .Lo- 
tion only  of  those  reports,  together  with  ,  Selection  by  judge8.^The  nghtof  ee- 
reprints  of  such  earUer  volumes  as  are  ^e^^^"^  P^®?,^^,;^^*  ^^^  ^'  .^^'.!°; 
out  of  print   or  otherwise   difficult   to  corporated  into  this  section,  is  limited 
procure.      (1902)    24    Op.    Atty.    Gen.  to  judges,  and  does  not  extend   to  the 
106.    In  making  up  sets  of  the  Reports  ^^^^^  distributees,  and  is  Umited  to  the 
for    the   places    to    be    suppUed   under  coP^^s  to   be  supplied  for   the   courts 
Act   Feb.   12.   1889,   incorporated   into  ^^^  does  not  include  reports  intended 
this    section,    the    volumes    heretofore  ^^L,?,®oi°i*^^l       "?f   ^%iS®   J"^**"" 
distributed  to   the   circuit  and   district  (lw2)  24  Op.  Atty.  Oen.  106. 
judges  are  not  to   be   taken  into  ac-  piaces    where    United    States   courts 
count.    (1889)  19  Op.  Atty.  Gen.  312.  ^^^  heid.^PUcea  where  the  territorial 

Distribution   of    digest8.^Under    Act  courts  sit  are  not  within  Act  Feb.  12, 

1902,  c.  1355,  digests  are  to  be  distrib-  1889,    incorporated   into    this    sectioiL 

uted  to  each  judge  or  other  official  en-  (1889)  19  Op.  Atty.  Gen.  S12. 
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§  1204.  (Act  March  4,  1911,  c.  285,  §  1.)     Distribution  of  reports  to 
libraries  of  circuit  courts  of  appeals. 

The  Secretary  of  the  Interior  shall  hereafter  distribute  the  Su- 
preme Court  Reports  to  the  libraries  of  the  United  States  circuit 
courts  of  appeals.    (36  Stat.  1419.) 

This  was  a  proviso  annexed  to  the  appropriation  for  payment  to  the  pub- 
lishers for  certain  volumes  of  the  decisions  of  the  Supreme  Court,  in  the  sun- 
dry civil  appropriation  act  for  the  fiscal  year  1912,  cited  above. 

Under  the  provisions  of  the  Judicial  Code,  §|  225-228,  ante,  §|  1201-1203, 
post,  I  1205,  relating  to  the  reports  of  the  Supreme  Court,  the  copies  thereof 
required  to  be  furnished  are  to  be  delivered  to  and  distributed  by  the  Attorney- 
General,  instead  of  the  Secretary  of  the  Interior,  as  in  this  and  other  previ- 
ous provisions. 

§  1205.  (Jud.  Code,  §  228.)     Additional  reports  and  digests;  limi- 
tation upon  cost;   estimates  to  be  submitted  to  Congress  an- 
nually. 
The  publishers  of  the  decisions  of  the  Supreme  Court  shall  de- 
liver to  the  Attorney  General,  in  addition  to  the  three  hundred 
copies  delivered  by  the  Reporter,  such  number  of  copies  of  each  report 
heretofore  published,  as  the  Attorney  General  may  require,  for  which 
he  shall  pay  not  more  than  two  dollars  per  volume,  and  such  number 
of  copies  of  each  report  hereafter  published  as  he  may  require,  for 
which  he  shall  pay  not  more  than  one  dollar  and  seventy-five  cents 
per  volume.     The  Attorney  General  shall  include  in  his  annual  esti- 
mates submitted  to  Congress,  an  estimate  for  the  current  volumes  of 
such  reports,  and  also  for  the  additional  sets  of  reports  and  digests 
required  for  distribution  under  the  section  last  preceding. 

Act  Feb.  12,  1889,  c.  135,  25  Stat  661.  Act  July  1,  1902,  c.  1355,  32  Stat 
630.    Act  March  3,  1911,  c.  231,  §  228,  36  Stat  1155. 

Notes  of  decisions 

Additional  reports^The  copies  to  be      of  the  official  reports.     (1902)  24  Op. 
distributed  under  Act  1902,  c.  1355,  i      Atty.  Gen.  106. 
3,  are  to  be  furnished  by  the  publishers 

§  1206.  (Jud.  Code,  §  229.)     Distribution  of  Federal  Reporter,  etc., 
and  Digests. 

The  Attorney  General  is  authorized  to  procure  complete  sets 
of  the  Federal  Reporter  or,  in  his  discretion,  other  publication  con- 
taining the  decisions  of  the  circuit  courts  of  appeals,  circuit  courts, 
and  district  courts,  and  digests  thereof,  and  also  future  volumes  of 
the  same  as  issued,  and  distribute  a  copy  of  each  such  reports  and 
digests  to  each  place  where  a  circuit  court  of  appeals,  or  a  district 
court,  is  now  or  may  hereafter  regularly  be  held,  and  to  the  Supreme 
Court  of  the  United  States,  the  Court  of  Claims,  the  court  of  Customs 
Appeals,  the  Commerce  Court,  the  Court  of  Appeals  and  the  Supreme 
Court  of  the  District  of  Columbia,  the  Attorney  General,  the  Solici- 
tor General,  the  Solicitor  of  the  Treasury,  the  Assistant  Attorney 
General  for  the  Department  of  the  Interior,  the  Commissioner  of  Pat- 
ents, and  the  Interstate  Commerce  Commission ;  and  to  the  Secretary 
of  the  Senate,  for  the  use  of  the  Senate,  and  to  the  Clerk  of  the  House 
of  Representatives,  for  the  use  of  the  House  of  Representatives,  not 
more  than  three  sets  each.  Whenever  any  such  court  room,  office, 
or  officer  shall  have  a  partial  or  complete  set  of  any  such  reports,  or 
digests,  already  purchased  or  owned  by  the  United  States,  the  Attor- 
ney General  shall  distribute  to  isuch  court  room,  office,  or  officer,  only 
sufficient  volumes  to  make  a  complete  set  thereof.  No  distribution 
of  reports  or  digests  under  this  section  shall  be  made  to  any  place 
where  the  court  is  held  in  a  building  not  owned  by  the  United  States, 
unless  there  be  at  such  place  a  United  States  officer  to  whose  respon- 
sible custody  they  can  be  committed.  The  clerks  of  the  courts  (ex- 
cept the  Supreme  Court)   to  which  the  reports  and  digests  are  'dis- 
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tributed  under  this  section,  shall  keep  such  reports  and  digests  for 
the  use  of  the  courts  and  the  officers  thereof.  All  reports  and  di- 
gests distributed  under  the  provisions  of  this  section  shall  be  and 
remain  the  property  of  the  United  States  and,  before  distribution, 
shall  be  plainly  marked  on  their  covers  with  the  words  *'The  Prop- 
erty of  the  United  States,"  and  shall  be  transmitted  by  the  officers 
receiving  them  to  their  successors  in  office.  Not  to  exceed  two  dol- 
lars per  volume  shall  be  paid  for  the  back  and  current  volumes  of 
the  Federal  Reporter  or  other  publication  purchased  under  the  pro- 
visions of  this  section,  and  not  to  exceed  five  dollars  per  volume  for 
the  digest,  the  said  money  to  be  disbursed  under  the  direction  of  the 
Attorney  General ;  and  the  Attorney  General  shall  include  in  his  an- 
nual estimates  submitted  to  Congress,  an  estimate  for  the  back  and 
current  volumes  of  such  reports  and  digests,  the  distribution  of  which 
is  provided  for  in  this  section. 

Act  March  8,  1911,  c.  231,  |  229,  36  Stat  1155. 

§  1207.  (Jud.  Code,  §  230,  as  amended.  Act  Sept.  6,  1916,  c.  448,  § 
1.)  Terms. 
The  Supreme  Court  shall  hold  at  the  seat  of  government  one  term 
annually,  commencing  on  the  first  Monday  in  October,  and  such  ad- 
journed or  special  terms  as  it  may  find  necessary  for  the  dispatch  of 
business. 

R.  S.  I  684.  Act  March  3,  1911,  c.  231,  §  230,  36  Stat  1156.  Act  Sept.  6, 
1916,  c.  448,  I  1,  39  Stat. 

This  section,  as  enacted  in  the  Judicial  Code,  fixed  the  time  for  the  com- 
mencement of  the  term  of  the  Supreme  Court  on  the  second  Monday  in  October. 
It  was  amended  by  Act  Sept.  6,  1916,  c.  448,  §  1,  cited  above,  to  read  as  set 
forth  here. 

§  1208.  (Jud.  Code,  §  231.)     Adjournment  for  want  of  a  quorum. 

If,  at  any  session  of  the  Supreme  Court,  a  quorum  does  not  at- 
tend on  the  day  appointed  for  holding  it,  the  justices  who  do  at- 
tend may  adjourn  the  court  from  day  to  day  for  twenty  days  after 
said  appointed  time,  unless  there  be  sooner  a  quorum.  If  a  quorum 
does  not  attend  within  said  twenty  days,  the  business  of  the  court 
shall  be  continued  over  till  the  next  appointed  session ;  and  if,  during 
a  term,  after  a  quorum  has  assembled,  less  than  that  number  attend 
on  any  day,  the  justices  attending  may  adjourn  the  court  from  day 
to  day  until  there  is  a  quorum,  or  may  adjourn  without  day. 
R.  S.  §  685.    Act  March  3,  1911,  c.  231,  i  231,  36  Stat  1156. 

§  1209.  (Jud.  Code,  §  232.)  Certain  orders  made  by  less  than 
quorum. 
The  justices  attending  at  any  term,  when  less  than  a  quorum  is 
present,  may,  within  the  twenty  days  mentioned  in  the  preceding" 
section,  make  all  necessary  orders  touching  any  suit,  proceeding, 
or  process,  depending  in  or  returned  to  the  court,  preparatory  to 
the  hearing,  trial,  or  decision  thereof. 

B.  S.  I  686.    Act  March  8,  1911,  c.  231,  |  232,  36  SUt.  1166. 

§  1210.  (Jud.  Code,  §  233.)     Original  jurisdiction. 

The  Supreme  Court  shall  have  exclusive  jurisdiction  of  all  con- 
troversies of  a  civil  nature  where  a  State  is  a  party,  except  between 
a  State  and  its  citizens,  or  between  a  State  and  citizens  of  other 
States,  or  aliens,  in  which  latter  cases  it  shall  have  original,  but 
not  exclusive,  jurisdiction.  And  it  shall  have  exclusively  all  such 
jurisdiction  of  suits  or  proceedings  against  ambassadors  or  other 
public  ministers,  or  their  domestics  or  domestic  servants,  as  a 
court  of  law  can  have  consistently  with  the  law  of  nations;  and 
original,  but  not  exclusive,  jurisdiction,  of  all  suits  brought  by  am- 
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bassadors,  or  other  public  ministers,  or  in  which  a  consul  or  vice 
consul  is  a  party. 

R.  S.  I  687.    Act  March  3,  1011,  c.  231,  i  238,  36  Stat.  1156. 

Notes  of  Deciaions 


1.  Validity  of  statute. 

2.  Construction  and  operation  in  general. 

5.  "Citizens"   defined. 

4.  ••Controversies"  defined. 

6.  '*State"   defined. 

8.  Actions  against  United  States. 

7.  Actions  by  or  against  states  in  general. 

8.  Boundaries  between  states. 

9.  Actions  affecting  consuls. 

10.  Habeas  corpus. 

11.  Equity  Jurisdiction. 

12.  Costs. 

U.  Process,  appearance,  and  Jurisdiction. 

i.  Validity  of  atatute.— The  original 
jurisdiction  of  the  supreme  court  is 
confined  to  cases  specified  in  the  con- 
stitution, and  congress  cannot  enlarge 
or  restrict  it  Marbury  y.  Madison 
(1803)  1  Cranch,  137,  2  L.  Ed.  60; 
Osbom  y.  United  States  Bank  (1824) 
9  Wheat  738,  6  L.  Ed.  204;  U.  S.  y. 
Ferreira  (1851)  13  How.  40,  14  L.  Bd. 
42;  California  y.  Southern  Pac.  Co. 
(1895)  15  Sup.  Ct  691,  157  U.  S.  229, 
39  li.  Ed.  683;  Baltimore  &  O.  R. 
Co.  y.  Interstate  Commerce  Com. 
(1909)  30  Sup.  Ct  86,  215  U.  S.  216, 
54  L.  Ed.  164;  Muskrat  y.  U.  S.  (1911) 
31  Sup.  Ct  250,  219  U.  S.  346,  55  L. 
Ed.  246. 

Congress  caimot  giye  the  supreme 
court  appellate  jurisdiction  where  the 
constitution  declares  that  it  shall  be 
original,  nor  original  jurisdiction  where 
the  constitution  declares  that  it  shall 
be  appellate.  Marbury  y.  Madison 
(1803)  1  Cranch,  137,  2  L.  Ed.  60. 
In  those  cases  in  which  original  ju- 
risdiction is  giyen  to  the  supreme  court, 
the  judicial  power  caimot  be  exercised 
in  its  appellate  form.  In  eyery  other 
case,  the  power  is  to  be  exercised  in 
its  original  or  appellate  form,  or  both, 
as  the  wisdom  of  congress  may  direct 
Osbom  y.  United  SUtes  Bank  (1824) 
22  U.  S.  (9  Wheat)  738,  6  L.  Ed.  204. 
The  proyision  that  jurisdiction  shall 
not  be  exdusiye  in  suits  to  which  a 
consul  is  a  party  is  constitutional. 
Pooley  y.  Luce  (D.  C.  1896)  76  Fed. 
146.  147. 

2.  Construotion  and  operation  In  gen- 
erals—The original  jurisdiction  of  the 
supreme  court  is  limited,  and  mani- 
festly intended  to  be  sparingly  exer- 
cised, and  should  not  be  expanded  by 
construction.  California  y.  Southern 
Pac.  Co.  (1896)  157  U.  S.  229,  15  Sup. 
Ct  591,  39  L.  Ed.  683.  See  New  Jer- 
sey y.  New  York  (1831)  5  Pet  284, 
8  L.  Ed.  127;  Rhode  Island  y.  Massa- 
chusetts (1838)  12  Pet  657,  720,  9  L. 
Ed.  1233. 

The  question  of  jurisdiction  precedes 
any  inquiry  into  the  merits.  Oregon 
T.  Hitchcock  (1906)  26  Sup.  Ct  568, 
202  U.  &  60,  50  L.  Ed.  935. 


3. ''Citizens"  defined.— A  cor- 
poration created  by  a  state  is  a  dti* 
zen  thereof.  Wisconsin  y.  Pelican  Ins. 
Co.  (1888)  8  Sup.  Ct  1370,  1372,  1373, 
127  U.  S.  265,  32  L.  Ed.  239.  See 
Notes  under  Const  art  3,  |  2. 

4.  —  "Controversies"       deflnedd— A 

bill  by  a  state  to  enjoin  the  secretary 
of  war  and  other  officers  from  carry- 
ing into  execution  acts  of  congress 
calls  for  a  judgment  on  a  political 
question,  not  within  the  jurisdiction 
of  the  supreme  court  Georgia  y.  Stan- 
ton (1867)  6  Wall  50,  71,  18  L.  Ed. 
721. 

The  original  jurisdiction  of  the  su- 
preme court  oyer  controversies  between 
states  does  not  embrace  the  determina- 
tion of  political  questions.  A  mere 
maladministration  of  the  laws  of  a 
state,  to  the  injury  of  the  citizens  of 
another  state,  does  not  constitute  a  con- 
troversy between  states  justiciable  in 
the  supreme  court  A  controversy  be- 
tween two  states  of  which  the  supreme 
court  can  take  original  jurisdiction  is 
not  created  by  the  enforcement  of  rules 
and  regulations  established  by  a  health 
officer,  which  the  state  has  not  au- 
thorized or  confirmed,  but  which  the 
governor  permits  to  be  executed, 
though  he  has  power  to  modify  or 
change  them,  whereby  an  embargo  is 
put  on  interstate  commerce  from  an- 
other state,  with  a  view  to  benefit  the 
former  state  and  one  city-  thereof  in 
particular,  at  the  expense  of  the  otner 
state,  and  especially  of  a  certain  city 
therein.  Louisiana  y.  Texas  (1900)  20 
Sup.  Ct  251,  256,  176  U.  S.  1,  44  L. 
Ed.  347. 

Construction  by  a  public  corporation, 
as  an  agency  of  the  state,  of  a  system 
of  public  works  to  promote  the  health 
and  prosperity  of  its  inhabitants,  but 
which  endangers  the  health  and  pros- 
perity of  the  inhabitants  of  another 
and  adjacent  state,  furnishes  a  suffi- 
cient basis  for  a  controversy  between 
the  states,  of  which  the  Supreme  Court 
can  take  original  jurisdiction.  Mis- 
souri y.  Illinois  (1901)  21  Sup.  Ct  331, 
337,  180  U.  S.  208,  45  L.  Ed.  497. 
See  notea  under  Const  art  3,  §  2. 

5.  "State"  defined^— For  a  state  to 
exercise  the  right  to  sue  in  the  su- 
preme court,  there  must  be  a  state 
government  competent  to  represent  it 
in  its  relations  with  the  national  gov- 
ernment, so  far  at  least  as  the  institu- 
tion and  prosecution  of  a  suit  is  con- 
cerned. The  state  of  Texas  continu- 
ed to  be  a  state  of  the  Union,  notwith- 
standing the  ordinance  of  secession; 
and  the  supreme  court  has  jurisdiction 
over  a  suit  instituted  in  behalf  of  such 
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state  by  Ihe  executive  officers  appoint- 
ed under  the  provisional  government. 
Texas  v.  White  (1868)  74  U.  S.  (7 
Wall.)  700,  19  L.  Ed.  227. 

6.  Actions    against    United    States.^ 

The  provision  that  "the  Supreme  Court 
shall  have  exclusive  jurisdiction  of  all 
controversies  of  a  civil  nature  where  a 
state  is  a  party"  has  no  application  to 
claims  against  the  United  States.  U. 
S.  V.  Louisiana  (1887)  8  Sup.  Gt  17, 
19,  123  U.  S.  32,  31  L.  Ed.  69;  State 
of  Louisiana  y.  U.  S.  (1887)  22  Ct. 
CL  85. 

The  court  has  no  original  jurisdic- 
tion of  a  suit  by  a  state  against  the 
Secretary  of  the  Interior  and  the  Com- 
missioner of  the  General  Land  Office 
to  restrain  them  from  allotting  and 
patenting  in  severalty  swamp  lands 
within  an  Indian  reservation.  Oregon 
V.  Hitchcock  (1906)  26  Sup.  Ct  568, 
202  U.  S.  60,  50  L.  Ed.  935.  See  Min- 
nesota V.  Hitchcock  (1902)  22  Sup.  Ct 
650,  185  U.  S.  373,  385,  46  L.  Ed.  954. 

7.  Actions  by  or  against  states  in 
general.— Before  the  eleventh  amend- 
ment, a  state  might  be  sued  in  the  su- 
preme court  by  a  citizen  of  another 
state.  Chishohn  v.  Georgia  (1793)  2 
DaU.  419,  1  L.  Ed.  440;  Grayson  v. 
Virginia  (1796)  3  DaU.  320,  1  L.  Ed. 
C19.  While  this  amendment  took  from 
the  supreme  court  all  jurisdiction  of 
all  controversies  between  states  and 
individuals,  it  left  its  exercise  over 
those  between  states  as  free  as  it  had 
been  before.  Rhode  Island  v.  Massa- 
chusetts (1838)  12  Pet  657,  731,  9  L. 
Ed.  1233. 

The  court  has  original  jurisdiction 
of  a  suit  by  a  state  against  citizens  of 
other  states.  Oregon  v.  Hitchcock 
(1906)  26  Sup.  Ct  568,  202  U.  S.  60, 
50  L.  Ed.  935,  and  cases  cited. 

The  court  may  exercise  its  original 
jurisdiction  in  suits  against  a  state, 
under  the  authority  conferred  by  the 
constitution  and  acts  of  congress.  The 
rule  respecting  the  process,  the  persons 
on  whom  it  is  to  be  served,  and  the 
time  of  service,  is  fixed,  and  the  course 
of  the  court  after  due  service  of  pro- 
cess has  also  been  prescribed.  New 
Jersey  v.  New  York  (1831)  30  U.  S. 
(5  Pet)  283,  8  L.  Ed.  127. 

In  all  cases  in  which  a  state  is  a 
party,  the  supreme  court  has  original 
jurisdiction.  Ames  v.  Kansas  ex  rel. 
Johnston  (1884)  4  Sup.  Ct  437, 443,  111 
U.  S.  449,  28  L.  Ed.  482.  Which  rests 
solely  on  the  character  of  the  parties, 
and  not  at  all  on  the  nature  of  the 
case;  and  where  the  parties  are  not  as 
prescribed  by  the  constitution,  the  ju- 
risdiction cannot  be  aided  by  showing 
that  a  federal  question  is  involved. 
California  v.  Southern  Pac.  Co.  (1895) 
157  U.  S.  229,  15  Sup.  Ct  591,  39  L. 
Ed.  683.  A  case  of  which  the  supreme 
court  has  original  jurisdiction,  by  rea- 
son of  the  interest  which  a  state  has 
in    the    controversy,    must   be    one    in 
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which  a  state  is  a  party,  either  nominal- 
ly or  substantially.  A  controversy  re- 
specting soil  or  jurisdiction  between 
two  states  that  arises  in  a  suit  between 
individuals,  to  which  neither  state  is  a 
party,  is  not  within  such  jurisdiction. 
Fowler  v.  Lindsey  (1799)  3  U.  S.  (3 
DaU.)   411,  1  L.  Ed.. 658. 

By  this  section  and  Const  art  3,  ( 
2,  the  Supreme  Court  has  original  ju- 
risdiction of  a  suit  by  a  state  against 
citizens  of  other  states.  Oregon  v. 
Hitchcock  (1906)  26  Sup.  Ct.  568, 
569,  202  U.  S.  60,  50  L.  Ed.  935. 
Original  jurisdiction  does  not  extend 
to  a  suit  brought  by  a  state  against  a 
citizen  of  another  state,  with  whom  is 
joined  a  citizen  of  the  state  bringing 
the  action.  California  v.  Southern  Pac 
Co.  (1895)  157  U.  S.  229,  15  Sup.  Ct 
591,  39  L.  Ed.  683,  following  Pennsyl- 
vania ▼.  Quicksilver  Min.  Co.  (1870) 
77  U.  S.  (10  Wall.)  553,  19  L.  Ed.  998; 
Minnesota  v.  Northern  Securities  Co. 
(1902)  22  Sup.  Ct  308,  322,  184  U. 
S.  199,  46  L.  Ed.  499. 

Injunction  will  not  be  granted,  to 
stay  proceedings  in  common-law  suits, 
at  the  instance  of  a  state,  not  a  party 
thereto,  nor  interested  in  their  deci- 
sion. New  York  v.  Connecticut  (1799) 
4  DaU.  1,  6,  1  L.  Ed.  715. 

In  an  action  wherein  the  governor  of 
a  state  is  sued,  not  by  his  name,  but 
by  his  style  of  office,  the  state  itself 
may  be  considered  a  party  to  the  rec- 
ord, and  the  supreme  court  alone  has 
jurisdiction.  Governor  of  Georgia  v. 
Madrazo  (1828)  26  U.  S.  (1  Pet)  110, 
7  L.  Ed.  73.  A  suit  by  or  against  the 
governor  of  a  state,  as  such,  tn  his  of- 
ficial character,  is  a  suit  by  or  against 
the  state.  Kentucky  v.  Dennlson 
(1860)  24  How.  66,  98.  16  L.  Ed.  717. 

No  private  person  has  a  right  to 
commence  an  original  suit  in  the  Su- 
preme Court  against  a  state.  Ex  parte 
Madrazzo  (1833)  7  Pet  627.  632.  8  L. 
Ed.  808. 

A  bUl  for  an  injunction  to  abate  a 
bridge  as  an  obstruction  of  a  naviga- 
ble river  is  maintainable  by  a  state 
whose  public  works  were  injured. 
Pennsylvania  v.  WheeUng  &  Belmont 
Bridge  Co.  (1851)  13  How.  518,  559,  14 
L.  Ed.  249. 

The  Supreme  Court  has  no  original 
jurisdiction  of  a  suit  by  a  state  ai^ainst 
its  own  citizens.  Pennsylvania  t. 
Quicksilver  Min.  Co.  (1870)  10  WaU. 
553.  556,  19  L.  Ed.  998. 

A  state,  filing  a  biU  to  enforce  its  lien 
on  state  bonds,  has  such  interest  in 
the  subject-matter  as  to  give  it  a 
standing  in  the  supreme  court  Florida 
V.  Anderson  (1875)  91  U.  S.  667.  23  U 
Ed.  290. 

The  supreme  court  has  no  jurisdic- 
tion of  an  action  by  a  state  against  an 
insurance  company  of  another  state  on 
a  judgment  for  penalty  imposed  by 
state  statute.  Wisconsin  v.  Pelican 
Ins.  Co.  (1888)  127  U.  S.  265.  8  Sup. 
Ct  1370.  32  L.  Ed.  239.    A  aUte  may 
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not  invoke  the  original  jurisdiction  of 
the  Supreme  Court  by  suit  on  its  be- 
half against  persons  or  corporations  of 
other  states,  where  the  primary   pur- 
pose of  the  suit  is  to  protect  its  citi- 
zens generally  against  the  violation  of 
its  laws  by  the  corporations  or  persons 
sued.    And  the  court  cannot  take  orig- 
inal jurisdiction  of  a  suit  by  the  state 
against  persons  or  corporations  of  oth- 
er states  to  enforce  by  injunction  the 
penal  legislation  of  the   state.     Okla- 
homa V.  Gulf,  C.  &  S.  F.  Ry.  Co.  (1911) 
31  Sup.  Ct  437,  440,  220  U.  S.  290,  55 
L.    Ed.    469,    Ann.    Cas.    1912C,    524. 
See  Postal  Teleg.  Cable  Co.  v.  Alabama 
aS^)  15  Sup.  Ct  192,  155  U.  S.  482, 
39  r^.  Ed.  231;    California  v.  Southern 
P.  Co.  (1895)  15  Sup.  Ct.  591,  157  U. 
S.  229,  39  L.  Ed.  683;    Missouri  v.  H- 
Unois  (1901)  21  Sup.  Ct  331,  180  IT. 
S.   208,  45  L.  Ed.  497;    Minnesota  v. 
Northern  Securities  Co.  (1902)  22  Sup. 
Ct.  308,  184  U.  S.  199,  46  L.  Ed.  499. 
An  original  biQ  by  one  state  against 
another     cannot     be     maintained     as 
against  a  health   oflScer  of  the  latter 
state    alone,    on    the    theory    that   his 
conduct  is  in  violation  or  in  excess  of 
a   valid  law  of  the  state,  when  there 
is   no  refusal  of  the  state  authorities 
to  fulfil  their  duty  in  regard  to  a  rem- 
edy.   Louisiana  v.  Texas  (1900)  20  Sup. 
Ct.   251,  259,  176  U.  S.  1,  44  L.  Ed, 
347. 

The  original  jurisdiction  of  the  Su- 
preme Court  does  not  extend  to  a  bill 
filed  by  the  Attorney  General  of  Kan- 
sas on  behalf  of  the  state  as  trustee 
for  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  lands  in  the  Indian 
Territory,  alleged  to  have  been  grant- 
ed by  Congress  to  the  state  for  the 
benefit  of  the  railway  company,  where 
the  name  of  the  state  is  being  used  sim- 
ply for  the  prosecution  of  the  claim 
of  the  railway  company.  State  of  Kan- 
sas V.  U.  S.  (1907)  27  S.  Ct.  388,  204 
U.  S.  331,  51  L.  Ed.  510.  But  extends 
to  a  controversy  between  the  states  of 
Kansas  and  Colorado  and  the  United 
States,  presenting  the  questions  wheth- 
er Kansas  has  a  right  to  the  continu- 
ous flow  of  the  water?  of  the  Arkansas 
river  as  that  flow  existed  before  any 
haman  interference  therewith,  or 
whether  Colorado  has  the  right  to  ap- 
propriate the  waters  of  that  stream 
so  as  to  prevent  that  continuous  flow, 
or  whether  the  amount  of  the  flow  is 
subject  to  the  superior  authority  and 
supervisory  control  of  the  United 
States.  State  of  Kansas  v.  State  of 
Colorado  (1907)  27  S.  Ct.  655,  206  U. 
S.  46,  51  L.  Ed.  956.  And  extends  to 
a  suit  by  Virginia  against  West  Vir- 
ginia to  determine  the  amount  due  to 
the  former  by  the  latter  as  the  eq- 
uitable proportion  of  the  public  debt  of 
the  original  state  of  Virginia  which  was 
assumed  by  West  Virginia  at  the  time 
of  its  creation  as  a  state.  Virginia  v. 
West    Virginia  (1907)  27   S.   Ct   732, 


206  U.  S.  290,  51  L.  Ed.  1068;  Virginia 
V.  West  Virginia  (1911)  31  Sup.  Ct. 
330,  220  U.  S.  1,  55  lu  Ed.  353. 

The  state  of  Oklahoma  has  no  such 
interest  in  its  corporate  capacity  as 
enables  it  to  invoke  original  jurisdic- 
tion by  a  suit  to  enjoin  a  foreign  rail- 
way company  from  charging  more  than 
certain  specified  rates  on  domestic 
shipments  of  lime.  Oklahoma  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  (1911)  31  Sup. 
Ct  434,  437,  220  U.  S.  277,  55  L.  Ed. 
465. 

Objections  as  to  multifariousness, 
laches,  and  the  like,  except  so  far  as 
they  affect  the  merits,  will  not  be  con- 
sidered in  a  suit  by  Virginia  against 
West  Virginia  to  determine  the  amount 
due  to  the  former  by  the  latter  as  the 
equitable  proportion  of  the  public  debt 
of  Virginia  which  was  assumed  by 
West  Virginia  at  the  time  of  its  crea- 
tion as  a  state.  For  the  suit  is  to  be 
considered  by  the  court  in  the  untech- 
nical  spirit  proper  for  dealing  with  a 
quasi  international  controversy.  Vir- 
ginia V.  West  Virginia  (1911)  31  S.  Ct 
330,  220  U.  S.  1,  55  L.  Ed.  353.  The 
extraordinary  nature  of  the  suit  re- 
quires that  West  Virginia  be  permit- 
ted, after  the  Supreme  Court  has  ad- 
judged the  amount  due,  to  file  a  sup- 
plemental answer  setting  up  credit 
which  would  materially  reduce  the  sum 
so  fixed,  and  alleging  objections  to 
the  allowance  of  interest  Virginia  v. 
West  Virginia  (1914)  34  S.  Ct  889, 
234  U.  S.  117,  58  L.  Ed.  1243.  See 
Virginia  v.  West  Virginia  (1913)  34 
S.  Ct  29,  231  U.  S.  89,  58  L.  Ed. 
135,  holding  the  assurance  by  the  At- 
torney General  of  West  Virginia  on 
behalf  of  that  state,  that  a  commis- 
sion appointed  by  the  state  Legislature 
is  endeavoring  to  settle  the  contro- 
versy with  the  commonwealth  of  Vir- 
ginia, and  needs  further  time,  requires 
the  denial  of  a  motion  by  such  com- 
monwealth to  determine  all  questions 
left  open  when  determining  the  amount 
West  Virginia  should  pay  as  a  share  of 
Virginia's  public  debt  And  see  Vir- 
ginia V.  West  Virginia  (1907)  27  Sup, 
Ct  732,  206  U.  S.  290,  51  K  Ed.  1068. 

8.  — —  Boundaries  between  states.^ 

The  supreme  court  has  jurisdiction  of 
controversy  between  states  as  to  their 
boundaries.  New  York  v.  Connecticut 
(1799)  4  U.  S.  (4  Dall.)  1,  1  L.  Ed. 
715;  New  Jersey  v.  New  York  (1831) 
30  U.  S.  (5  Pet)  284,  8  L.  Ed.  127; 
Rhode  Island  v.  Massachusetts  (1838) 
37  U.  S.  (12  Pet)  657,  9  L.  Ed.  1233; 
Florida  V.  Georgia  (1854)  17  How.  478. 
491,  15  L.  Ed.  181;  Virginia  v.  West 
Virginia  (1870)  11  Wall.  39,  20  L.  Ed. 
67.  And  this  jurisdiction  is  not  de- 
feated because  it  becomes  necessary  to 
exaifiine  into  and  construe  compacts 
or  agreements  between  those  stats,  or 
because  the  decree  which  the  court  may 
render  affects  the  territorial  limits  or 
the  political  jurisdiction  and  sovereigu- 
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ty  of  the  states  which  are  parties  to 
the  proceeding.  Yirginia  v.  West  Vir- 
ginia (1870)  78  U.  S.  (11  WalL)  39. 
20  L.  Ed.  67.  A  biU  and  cross-biU  is 
the  most  appropriate  mode  of  proceed- 
ing for  settling  the  dividing  line  be- 
tween two  states.  Missouri  y.  Iowa 
(1849)  7  How.  660,  667,  12  L.  Ed.  861. 
The  attorney  general  may  intervene  for 
the  United  States  and  adduce  proofs 
in  a  suit  to  fix  boundaries  between 
states  without  making  them  a  party  in 
the  technical  sense  of  the  term.  Flor- 
ida V.  Georgia  (1854)  17  How.  478, 
491.  15  L,  Ed.  181. 

The  power  of  the  court  over  the 
cause  ceased  ^ith  the  expiration  of 
term.  Virginia  v.  Tennessee  (1895) 
158  U.  S.  267,  15  Sup.  Ct  818,  39  L. 
Ed.  976. 

9.  Actions      affecting     eonsul8.~The 

constitutional  provision  giving  to  the 
supreme  court  "original  jurisdiction*'  in 
all  cases  aflfecting  ambassadors,  other 
public  ministers,  and  consuls  does  not 
make  that  jurisdiction  exclusive;  and 
R.  S.  S  687,  embodied  herein,  is  con- 
stitutionaL  Pooley  v.  Luco  (D.  C.  1896) 
76  Fed.  146.  The  supreme  court  ia 
invested  with  jurisdiction  without  ref- 
erence to  the  citizenship  of  the  par- 
ties of  suits  against  consuls  or  in 
which  consuls  are  parties.  Bors  v. 
Preston  (1884)  4  Sup.  Ct  407,  411, 
Ul  U.  S.  252,  28  li.  Ed.  419. 

A  consul  general  in  charge  of  lega- 
tions is  not  a  public  minister  within 
this  section,  and  hence  he  could  be 
sued  in  the  district  court  In  re  Baia 
(1890)  10  Sup.  Ct  854,  857,  135  U. 
S.  403,  34  L.  Ed.  222.  A  defendant 
held  not  entitled  to  the  .immunity  of 
this  section  as  a  public  minister  suable 
only  in  the  supreme  court  Hollander 
V.  Baiz  (D.  C.  1890)  41  Fed.  732,  733. 
See  U.  S.  V.  Ravara  (C.  C.  1793)  Fed. 
Cas.  No,  16,122,  holding  that  under  the 
Judiciary  Act  of  1789,  the  circuit 
courts  had  concurrent  jurisdiction  with 
the  supreme  court  in  cases  affecting 
foreign  consuls.  And  see  U.  S.  v.  Or- 
tega (1826)  11  Wheat  467,  469,  6 
L.  Ed.  521,  as  to  jurisdiction  of  in- 
dictment for  offering  violence  to  per- 
son of  foreign  minister.  See  Const 
art  3,  §  2,  and  notes  thereunder. 

10.  Habeas  corpus^— The  original  ju- 
risdiction of  the  supreme  court  does 
not  extend  to  the  case  of  a  petition  by 
a  private  individual  for  a  habeas  corpus 
to  bring  up  the  body  of  his  infant 
daughter,  alleged  to  be  unlawfully  de- 
tained from  him.  Ex  parte  Barry 
(1844)  43  U.  S.  (2  How.)  65,  11  L.  Ed. 
181.  Except  in  cases  affecting  ambas- 
sadors, other  public  ministers,  or  con- 
suls, and  those  in  which  a  state  is  a 
party,  the  court  can  issue  a  writ  of 
habeas  corpus  only  under  its  appellate 
jurisdiction.  Ex  parte  Hung  Hang 
(1882)  108  U.  S.  552,  2  Sup.  Ct  863, 
27  L.  Ed.  811. 

(1566) 


11.  Equity  Jurisiletion.— In  cases  in 
which  the  supreme  court  has  original 
jurisdiction,  the  form  of  proceedings  is 
not  regulated  by  congress,  but  by  the 
rules  and  orders  of  the  court  Florida 
T.  Georgia  (1854)  17  How.  478,  491, 15 
Lu  Ed.  181.  The  court  in  equity  cases 
is  guided  by  the  rules  and  principles  of 
the  chancery  court  of  England,  as  they 
existed  when  our  constitution  was 
formed.  Pennsylvania  t.  Wheeling  & 
B.  Bridge  Co.  (1855)  59  U.  S.  (18 
How.)  460,  15  L.  Ed.  497.  Aa  to  chan- 
cery practice  and  pleading  in  suits  be- 
tween states  contesting  a  question  of 
boundary,  see  Rhode  Island  v.  Massa- 
chusetts (1840)  14  Pet.  210,  263,  10 
L.  Ed.  423.  The  original  jurisdiction 
conferred  by  the  constitution  on  the 
supreme  court,  in  a  suit  between  two 
parties,  may  be  assumed  by  the  court 
without  any  act  of  congress  regulating 
the  mode  and  form  in  which  it  should 
be  exercised.  Kentucky  v.  Dennison 
(1860)  65  U.  S.  (24  How.)  66.  16  L. 
Ed.  717.  The  supreme  court  will  frame 
its  proceedings  according  to  those  which 
have  been  adopted  in  the  English  courts 
in  simili^r  cases,  and  the  rules  of  court 
in  chancery  should  govern  in  conducting 
the  case  to  a  final  issue;  but  the  court 
is  not  bound  to  follow  this  practice 
when  it  would  embarrass  the  case  by 
unnecessary  technicalities,  or  defeat  the 
purposes  of  justice.  California  v. 
Southern  Pac.  Co.  (1895)  157  U.  8. 
229,  15  Sup.  Ct  591,  39  L.  Ed.  683. 

On  the  filing  of  a  bill  in  equity  in  the 
supreme  court  of  the  United  States, 
by  the  state  of  Florida  against  the  state 
of  Georgia,  the  court  directed  that  pro- 
cess of  subpa?na  issue  against  "the 
state  of  Georgia."  Florida  v.  Georgia 
(1850)  52  U.  S.  (11  How.)  293,  13  L. 
Ed.  702, 

In  cases  of  original  jurisdiction  in 
equity  in  the  supreme  court,  a  motion 
for  leave  to  file  a  bill  wUl  be  heard 
only  on  the  part  of  the  complainant, 
10  printed  copies  of  the  bill  to  be  filed 
with  the  clerk  before  the  hearing. 
Georgia  v.  Grant  (1S67)  73  U.  S.  (6 
Wall.)  241,  18  Jj.  Ed.  848. 

12.  — »  CostSd— Under  its  original 
equity  jurisdiction  as  conferred  by  the 
constitution,  the  supreme  court  in  the 
exercise  of  its  chancery  powers,  has 
power  to  award  or  refuse  costs,  in  its 
discretion,  in  a  suit  brought  before  it 
as  a  court  of  original  jurisdiction,  un- 
der the  constitution.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  (1855)  59 
U.  S.  (18  How.)  460.  15  L.  Ed.  497. 

IS.  Process,  appearance  and  joris- 
dict ion. —Where  a  subposna  issues  out 
of  the  supreme  court  to  the  United 
States  in  any  suit  in  equity,  it  should 
be  served  on  the  defendant  60  days  be- 
fore the  return  day  of  the  writ  Gray- 
son v.  Virginia  (1796)  3  U.  S.  (3  DaU.) 
320.  1  U  Ed.  619. 

In  a  suit  by  one  state  against  another, 
the  service  of  the  process  of  the  court 
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on  the  governor  and  attorney  treneral 
of  the  defendant  state,  60  days  before 
the  return  day  of  the  process,  is  suffi- 
.dent.  After  due  service  the  state 
which  is  complainant  may  proceed  ex 
parte,  and  if  after  the '  service  of  an 
order  o£  the  court  for  the  hearing  of 
the  case  there  shall  not  be  an  appear- 
ance, the  court  will  proceed  to  a  final 
hearing.  New  Jersey  v.  New  York 
(1831)  5  Pet  284,  291,  8  L.  Ed.  127. 

A  demurrer  filed  by  the  Attorney 
General  of  the  State  considered  as  an 
appearance  for  the  State.  New  Jersey 
V.  New  York  (1832)  6  Pet  323,  327,  8 
h.  Ed.  414. 

A  defendant  state  does  not  conclude 
herself  by  appearing  and  pleading  to 
the  bill  voluntarily,  but  may  be  allowed, 
on  motion,  to  withdraw  her  appear- 
ance. If  the  state  shall  refuse  or  neg- 
lect to  appear  upon  due  service  of 
process,  no  coercive  measur^cs  will  be 
taken  to  compel  appearance,  but  the 
complainant  or  plaintiff  will  be  allowed 
to  proceed  ez  parte.  Massachusetts 
V.  Rhode  Island  (1838)  37  U.  S.  (12 
Pet)  755,  9  L.  Ed.  1272.  Where  a 
state  is  party  to  a  suit  in  the  circuit 
court,  the  cause  cannot  be  removed  to 
the  supreme  court;  but  the  state  must 
plead  to  the  jurisdiction  of  the  circuit 
court  Fowler  v.  Undsey  (1799)  3  XJ. 
S.  (3  Dall.)  411,  1  L.  Ed.  658. 

When  an  original  cause  is  pending  in 
the  supreme  court,  to  be  disposed  of 
there  in  the  first  instance,  and  in  the 
exercise  of  an  exceptional  jurisdiction. 


It  does  not  comport  with  the  gravity 
and  finality  which  should  characterize 
such  an  adjudication  to  proceed  to  judg- 
ment in  the  absence  of  parties  whose 
rights  would  be,  in  effect,  determined 
thereby,  even  though  they  might  not  be 
technically  bound  in  subsequent  litiga- 
tion in  other  tribunals  and  where  such 
absent  parties  could  not  be  made  par- 
ties to  the  suit  without  ousting  the  ju- 
risdiction of  the  court,  the  case  would 
be  dismissed.  California  v.  Southern 
Pac.  R.  Co.  (1895)  157  U.  S.  229,  15 
Sup.  Ct  591,  39  L.  Ed.  683. 

Neither  the  silence  of  counsel  nor 
the  express  consent  of  the  parties  will 
justify  the  supreme  court  of  the  United 
States  in  ignoring  the  question  whether 
it  has  original  jurisdiction  of  a  suit 
commenced  therein.  State  of  Minne- 
sota V.  Hitchcock  (1902)  22  Sup.  Ct 
650,  185  U.  S.  373,  46  K  Ed.  954. 

Lfeave  to  file  an  original  bill  in  the  su- 
preme court  of  the  United  States  is 
ordinarily  a  matter  of  course,  and  may 
be  granted  without  intimating  any 
opinion  upon  a  question  raised  as  to 
want  of  jurisdiction.  State  of  Washing- 
ton V.  Northern  Securities  Co.  (19U2) 
22  Sup.  Ct  623,  185  U.  S.  254,  46  L. 
Ed.  897. 

Cited  without  definite  application. 
Ex  parte  Vallandigham  (1868)  1  Wall. 
243,  250,  17  L.  Ed.  589;  U.  S.  v.  Texas 
(1892)  12  Sup.  Ct  488,  493,  143  U. 
S.  621,  36  L.  Ed.  285;  FaunUeroy  v. 
Lum  (1908)  28  Sup.  Ct  641,  643,  210 
U.  S.  230,  52  L.  Ed.  1039. 


§  1211.  (Jud.  Code,  §  234.)  Writs  o*  prohibition  and  mandamus. 
The  Supreme  Court  shall  have  power  to  issue  writs  of  prohibi- 
tion to  the  district  courts,  when  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction;  and  writs  of  mandamus,  in  cases  war- 
ranted by  the  principles  and  usages  of  law,  to  any  courts  appointed 
under  the  authority  of  the  United  States,  or  to  persons  holding 
office  under  the  authority  of  the  United  States,  where  a  State, 
or  an  ambassador,  or  other  public  minister,  or  a  consul,  or  vice  con- 
sul is  a  party. 

R.  S.  t  688.    Act  March  3,  1911,  c  231,  §  234,  36  Stat  1156. 
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DiscreUon. 
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Grounds  for  relief  in  general. 

Want  or  excess  of  jurisdiction. 

Particular  acts  or  proceedings. 
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Evidence. 
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15.  Scope  and  office  of  remedy  in  general. 
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edy. 

(B)  Acts  and  proceedings  of  federal  courts 
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17.  Bxerdse    of    Judicial    powers    in    gen- 

eraL 

18.  Matters   of  discretion. 

19.  Entertaining      and      proceeding      with 

cause. 

20.    Criminal  prosecutions. 

21.  Pleadings. 

22.  Intervention    and    substitution    of   par- 

ties. 

23.  Removal  of  causes. 

24.  Vacating   or   reversing  Judgments,  de- 

crees,  or  orders. 

25.  Mailing  up  records  and  entering  Judg- 
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26.  Allowance  or  vacation  of  allowance  of 

appeal  or  writ  of  error. 

27.  Signing  bill  of  exceptions'. 

28.  Disbarment  of  attorneys. 
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S.  Ct  453,  143  IT.  S.  472,  36  L.  Ed. 
232. 

M.  Evidenoe^— On  petition  to  prohib- 
it proceedings  in  a  district  court  for 
want  of  jurisdiction,  respondent  is  call- 
ed on  to  produce  any  evidence  that  ex- 
ists to  countervail  petitioner's  proof. 
In  re  Baiz  (1890)  10  Sup.  Gt.  854,  862, 
135  U.  S.  403,  34  L.  Ed.  222. 

12.  Scope  and  extent  of  relief.— Pro- 
hibition withheld,  with  liberty  to  coun- 
sel to  subsequently  apply  therefor,  if 
necessary,  where  an  appeal  had  been 
taken  to  an  inferior  court  from  orders 
made  without  authority  of  law.  Bron-. 
son  V.  Lacrosse  &  M.  R.  Co.  (1863)  1 
WalL  405,  17  L.  Ed.  616. 

li.  MANDAMUS 

(A)  Jurisdiction  to  issue  torit  and  na^ 
ture  and  grounds  in  general 

13.  Jurisdiction  and  authority  to  is- 
sue  writ.— A  writ  of  mandamus  issued 
under  this  section  is  to  revise  and  cor- 
rect proceedings  in  a  case  instituted  in 
the  courts,  and  is  a  part  of  the  appel- 
late jurisdiction  of  the  supreme  court, 
subject  to  such  regulations  as  Congress 
shall  make.  In  re  Winn  (1909)  29 
Sup.  Ct.  515,  517,  213  U.  S.  458,  53 
L.  Ed.  873.  The  court  has  power  to 
issue  mandamus  in  the  exercise  of  its 
appellate  jurisdiction.  Knickerbocker 
Ins.  Co.  V.  Comstock  (1872)  16  Wall. 
258,  21  L.  Ed.  493;  McClellan  v.  Car- 
land  (1910)  30  Sup.  Ct.  501,  217  U.  S. 
268,  54  L.  Ed.  762.  And  has  no  au- 
thority in  cases  over  which  it  possesses 
neither  original  nor  appellate  jurisdic- 
tion. Barber  Asphalt  Pav.  Co.  v.  Mor- 
ris (1904)  132  Fed.  945,  66  C.  C.  A. 
55,  67  L.  R.  A.  761;  In  re  Massachu- 
setts (1905)  25  Sup.  Ct.  512,  514,  197 
U.  S.  482,  49  L.  Ed.  845;  In  re  Glaser 
(1905)  25  Sup.  Ct  653,  198  U.  S.  171, 
49  L.  Ed.  1000. 

To  enable  the  court  to  issue  man- 
damus, it  must  be  shown  to  be  an  ex- 
ercise of  appellate  Jurisdiction,  or  be 
necessary  to  enable  the  court  to  exer- 
cise such  jurisdiction.  And  it  has  no 
power  to  issue  mandamus  to  the  secre- 
tary of  state,  the  issuing  of  such  writ 
being  the  exercise  of  an  original  juris- 
diction not  conferred  by  the  constitu- 
tion. The  authority  given  by  the  thir- 
teenth section  of  the  judiciary  act  of 
1789,  to  issue  writs  of  mandamus  to 
public  officers,  is  not  warranted  by  the 
constitution.  Marbury  v.  Madison 
(1803)  5  U.  S.  (1  Cranch)  137,  2  L. 
Ed.  60.  The  court  has  neither  an  orig- 
inal nor  an  appellate  jurisdiction  to  is- 
sue mandamus  to  persons  holding  office 
under  the  authority  -of  the  United 
States.  Where  mandamus  to  the  reg- 
ister of  a  United  States  land  office  to 
compel  entry  of  a  party's  application 
for  land  pursuant  to  a  statute  provid- 
ing for  its  sale  was  refused  by  the  Su- 
preme Court  of  the  state  wherein  it 
was  located,  the  United  States  Su- 
preme Court  had  no  jurisdiction  to  is- 
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sue  a  writ  moved  for  on  the  ground 
that  the  case  was  within  the  appellate 
jurisdiction  of  the  court.  McCluny  v. 
Silliman  (1817)  2  Wheat.  369,  4  L.  Ed. 
263. 

The  court  has  no  jurisdiction  to  issue 
mandamus  to  the  Circuit  Court  of  Ap- 
peals to  compel  it  to  receive  and  con- 
sider new  proofs  in  an  admiralty  ap- 
peal in  a  cause  which  is  within  the  le- 
gitimate jurisdiction  of  that  court  In 
re  Hawkins  (1893)  13  Sup.  Ct  512. 
527,  147  U.  S.  486,  37  L.  Ed.  25L  It 
cannot  grant  mandamus  to  compel  the 
judges  of  a  federal  court  to  take  juris- 
diction of  an  action  alleged  to  be  pend- 
ing in  that  court,  where  the  cause  was 
not  of  such  a  character  that  a  final 
judgment  therein  could  be  directly  re- 
viewed in  the  Supreme  Court  Ex 
parte  Glaser  (1905)  25  Sup.  Ct  653, 
654,  198  U.  S.  171,  49  L.  Ed.  1000. 
While  the  court  has  jurisdiction  to  is- 
sue mandamus  to  the  subordinate  court 
or  judge  in  the  exercise  of  and  in  aid 
of  its  appellate  jurisdiction,  it  has  no 
power  to  issue  it  in  a  case  not  review- 
able thereunder  by  appeal  or  writ  of 
error  challenging  its  final  decision  or 
otherwise,  or  to  issue  it  and  create  a 
case  for  the  exercise  of  its  appellate 
jurisdiction.  Barber  Asphalt  Pav.  Co. 
V.  Morris  (1904)  132  Fed.  945,  66  0. 
C.  A.  55,  67  L.  R.  A.  761. 

Where  a  circuit  court  dismisses  an 
action  of  replevin  for  want  of  jurisdic- 
tional amount  and  afterwards  orders  a 
return  of  the  property  and  renders 
judgment  for  damages,  the  supreme 
court  may  not  by  mandamus  compel  a 
reversal  of  the  judgment  and  order, 
the  amount  in  controversy  being  too 
small  for  a  writ  of  error.  In  re  Bur- 
dett  (1888)  8  Sup.  Ct  1394,  127  U.  S. 
771,  32  L.  Ed.  321. 

Where  a  district  court  refuses  to 
hear  a  cause  for  want  of  jurisdiction, 
and  the  question  may  be  certified  di- 
rectly to  the  supreme  court  under  Act 
March  3,  1891,  §  5,  post,  §  1215,  that 
court  only,  and  not  the  circuit  court  of 
appeals,  can  issue  a  mandamus  to  the 
lower  court  to  take  jurisdiction.  U.  S. 
V.  Swan  (1895)  65  Fed.  647,  13  C.  C. 
A.  77. 

The  court  has  no  jurisdiction  to  de- 
termine, on  application  for  mandamus, 
whether  or  not  a  district  judge  has 
abused  his  power  in  deposing  a  clerk 
of  the  district  court,  or  to  in  any  way 
exercise  control  over  the  appointment 
or  removal  of  such  clerk.  In  re  Hen- 
nen  (1&39)  38  U.  S.  (13  Pet)  225,  10 
L.  Ed.  138. 

14.  Discretion  of  court  in  granting 
writ. — A  writ  of  mandamus  is  subject 
to  the  discretion  of  the  court  and 
ought  not  to  be  issued  in  cases  of 
doubtful  right.  Life  &  Fire  Ins.  Co. 
V.  Wilson  (1834)  8  Pet  291,  302,  8  L. 
Ed.  949;  In  re  Key  (1903)  23  Sup. 
Ct  624,  189  U.  S.  84,  47  L.  Ed.  720. 

15.  Scope  and  offloe  of  remody  in 
genorai.— Mandamus  does  not  issue  in 
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▼irtue  of  aTiy  prerogative  power,  and 
in  modem  practice,  is  nothing  more 
than  an  ordinary  action  at  law  in  cases 
where  it  is  the  appropriate  remedy. 
Kentucky  v.  Dennison  (1860)  24  How. 
66,  97,  16  L.  Ed.  717.  It  is  an  estab- 
lished remedy  to  oblige  inferior  courts 
and  magistrates  to  do  that  justice 
which  they  are  in  duty,  and  by  virtue 
of  their  office,  bound  to  do.  It  does 
not  lie  to  control  judicial  discretion  ex- 
cept when  it  has  been  abused;  but  it 
is  a  remedy  when  the  case  is  outside 
of  such  discretion,  and  outside  of  the 
jurisdiction  of  the  court,  or  officer  to 
which,  or  to  whom,  the  writ  is  direct- 
ed. One  of  its  peculiar  and  most  com- 
mon uses  is  to  restrain  inferior  courts, 
and  keep  them  within  their  lawful 
bounds.  Virginia  v.  Rives  (1879)  1(X) 
U.  S.  313,  323,  25  L.  Ed.  667.  And 
will  not  ordinarily  be  granted  if  there 
is  another  legal  remedy,  nor  unless  the 
duty  sought  to  be  enforced  is  clear  and 
indisputable.  U.  S.  v.  DueU  (1899)  19 
Sup.  Ct  286,  287,  172  U.  S.  576,  49  L. 
Ed.  559.  It  is  not  a  writ  of  right.  It 
issues  to  remedy  a  wrong  and  will  not 
be  granted  in  aid  of  those  who  do  not 
come  into  court  with  clean  hands.  U. 
S.  ex  rel.  Turner  v.  Fisher  (1911)  32 
Sup.  Ct  37,  222  U.  S.  204,  56  L.  Ed. 
165.  And  see  Ex  parte  Newman 
(1871)  14  Wall.  152,  20  L.  Ed.  877, 
holding  that  applications  for  mandamus 
to  a  subordinate  court  are  warranted 
where  the  subordinate  court,  having  ju- 
risdiction, refuses  to  hear  and  decide 
the  controversy,  or,  having  heard  the 
cause,  refuses  to  render  judgment  or 
decree,  but  the  principles  and  judges  of 
law  do  not  warrant  the  use  of  the  writ 
to  re-examine  a  judgment  or  decree,  or 
direct  what  judgment  or  decree  shall 
be  rendered,  nor  will  the  writ  issue 
where  the  aggrieved  party  has  a  rem- 
edy by  appeal  or  writ  of  error.  But 
see  Ex  parte  Harding  (1911)  31  Sup. 
Ct.  324,  219  U.  S.  363,  65  L.  Ed.  252, 
37  li.  R.  A.  (N.  S.)  392. 

It  does  not  lie  to  correct  alleged  er- 
rors in  the  exercise  of  an  inferior 
court*s  judicial  discretion.  Ex  parte 
Loring  (1876)  94  U.  S.  418,  24  L.  Ed. 
165;  Ex  parte  Perry  (1880)  102  U.  S. 
183,  26  L.  Ed.  43;    Ex  parte  Morgan 

(1885)  5  Sup.  Ct.  825,  114  U.  S.  174, 
29     L.     Ed.    135;     Ex    parte    Brown 

(1886)  6  Sup.  Ct.  387,  116  U.  S.  401, 
29  L.  Ed.  676;  Ex  parte  Parker 
(1880)   9  Sup.  Ct.  708,  131  U.  S.  221, 

33  li.  Ed.  123;  Ex  parte  Harding 
(1911)  31  Sup.  Ct.  324,  219  U.  S.  363, 
55  L.  Ed.  252,  37  L.  R.  A.  (N.  S.) 
392;  Ex  parte  First  Nat  Bank  (1913) 
33  Sup.  Ct.  591,  228  U.  S.  516,  57  L. 
Ed.  946.  It  cannot  be  used  to  perform 
the  office  of  or  as  a  substitute  for  an 
appeal  or  writ  of  error.  Ex  parte 
Whitney  (1839)  13  Pet  404,  10  L.  Ed. 
221;  Ex  parte  Newman  (1871)  14 
WaU.  152,  20  L.  Ed.  877;  Ex  parte 
Schwab  (1878)  98  U.  S.  240,  25  L.  Ed. 
195;    Ex  parte  Perry  (1880)  102  U.  a 


183,  26  L.  Ed.  43;  Ex  parte  Hoard 
(1881)  105  U.  S.  578,  26  L.  Ed.  1176; 
Ex  parte  Morgan  (1885)  5  Sup.  Ct 
825,  114  U.  S.  174,  29  L.  Ed.  135; 
American  Construction  Co.  v.  Jackson- 
viUe,  T.  &  K  W.  R.  Co.  (1893)  13 
Sup.  Ct  758,  148  U.  S.  372,  37  L.  Ed. 
486;  In  re  Atiantic  City  R.  Co.  (1897) 
17  Sup.  Ct  208,  164  U.  S.  633,  41  L. 
Ed.  579;  Ex  parte  Union  Steamboat 
Co.  (1900)  20  Sup.  Ct  904,  905,  178 
U.  S.  317,  44  L.  Ed.  1084;  In  re  Key 
(1903)  23  Sup.  Ct  624,  189  U.  S.  84, 
47  L.  Ed.  720;  In  re  Pollitz  (1907)  27 
Sup.  Ct  729,  206  U.  S.  323,  51  L.  Ed. 
1081;  Ex  parte  Nebraska  (1908)  28 
Sup.  Ct.  581,  209  U.  S.  436,  52  L.  Ed. 
876;  In  re  Riggs  (1909)  29  Sup.  Ct 
598,  599,  214  U.  S.  9,  53  *L.  Ed.  887; 
Ex  parte  Harding  (1911)  31  Sup.  Ct. 
324,  219  U.  S.  363,  55  L.  Ed.  252,  37 
L.  R.  A.  (N.  S.)  392;  Ex  parte  Roe 
(1914)  34  Sup.  Ct  723,  234  U.  S.  70, 
58  L.  Ed.  1217.  Especially  when  it  is 
an  interlocutory  order  of  which  a  re- 
view is  sought  American  Construc- 
tion Co.  V.  Jacksonville,  T.  &  K.  W. 
Ry.  Co.  (1893)  13  Sup.  Ct  758,  761, 
148  U.  S.  372,  37  L.  Ed.  486.  And 
does  not  lie  to  review  a  final  judgment 
or  decree  sustaining  a  plea  to  the  ju- 
risdiction, even  if  no  appeal  or  writ  of 
error  is  given  by  law.  Ex  parte  New- 
man (1871)  14  Wall.  152,  20  L.  Ed. 
877;  American  Construction  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co. 
(1893)  13  Sup.  Ct  759,  148  TJ.  S.  372, 
37  L.  Ed.  486,  and  cases  cited;  In  re 
Key  (1903)  23  Sup.  Ct  624,  189  U.  S. 
84,  47  L.  Ed.  720.  And  the  fact  that 
the  petitioners  for  the  writ  are  without 
remedy  by  appeal  or  writ  of  error,  be- 
cause the  sum  in  controversy  is  less 
than  the  amount  required  to  give  that 
right,  makes  no  difference.  Ex  parte 
Newman  (1871)  81  U.  S.  (14  Wall.) 
152,  20  L.  Ed.  877.  Mandamus  is  only 
for  the  purpose  of  bringing  the  case  to 
a  final  judgment  or  decree,  so  that  it 
may  be  reviewed.  It  does  not  direct 
the  inferior  court  how  to  proceed,  but 
only  that  it  must  proceed  according  to 
its  own  judgment  to  a  final  determina- 
tion. Kendall  v.  U.  S.  (1838)  12  Pet 
527,  622,  9  L.  Ed.  1181. 

A  judgment  of  ouster  being  rendered 
by  the  Circuit  Court,  and  the  defend- 
ant having  filed  the  necessary  bond, 
and  sued  out  a  writ  of  error,  the  case 
is  not  proper  for  mandamus,  or  for  a 
rule  to  show  cause  why  the  judgment 
of  ouster  should  not  be  carried  out, 
though  the  term  of  office  expires  about 
the  time  the  writ  of  error  is  return- 
able. U.  S.  ex  rel.  Crawford  v.  Addi- 
son (1859)  22  How.  174,  183,  16  L. 
Ed.  304. 

16.  Existence  and  adequacy  of  other 
remedy.— Mandamus  is  a  remedy  where 
there  is  no  other  appropriate  relief, 
and  it  is  only  resorted  to  on  extraordi- 
nary occasions.  U.  S.  ex  rel.  Crawford 
V.  Addison  (1859)  22  How.  174,  183,  16 
L.   Ed.  304.     It  wiU  be  granted  only 
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when  there  is  no  other  adequate  rem- 
edy. Ex  parte  Newman  (1871)  14 
WaU.  152,  20  L.  Ed.  877;  In  re  Con- 
necticut Mut  life  Ins.  Co.  (1881)  131 
U.  S.  Append,  clxxx,  26  L.  Ed.  561; 
Ex  parte  Barksdale  (1884)  5  Sup.  Ct 
98,  28  L.  Ed.  691;  Bayard  v.  U.  S. 
(1888)  8  Sup.  Ct.  1223,  127  U.  S.  246, 
32  L.  Ed.  116;  Morrison  v.  District 
Court  (1893)  13  Sup.  Ct  246,  147  U. 
S.  14,  37  L.  Ed.  60;  In  re  Atlantic 
City  R.  Co.  (1807)  17  Sup.  Ct  208,  164 
U.  S.  633,  41  L.  Ed.  579;  Ex  parte 
Union  Steamboat  Co.  (1900)  20  Sup. 
Ct.  904,  905,  178  U.  S.  317,  44  L.  Ed. 
1084;  In  re  Key  (1903)  23  Sup.  Ct 
264,  189  U.  S.  84,  47  L.  Ed.  720;  In 
re  Winn  (1909)  29  Sup.  Ct  515,  213 
U.  S.  458,  53  L.  Ed.  873;  Ex  parte 
American  Steel  Barrel  Co.  (1913)  33 
Sup.  Ct  1007,  230  U.  S.  35,  57  L.  Ed. 
1379. 

A  judgment  on  plea  to  jurisdiction 
will  not  be  reviewed  on  motion  for 
mandamus.  Ex  pflrte  Des  Moines  & 
M.  R.  Co.  (1880)  103  U.  S.  794,  796, 
26  L.  Ed.  461. 

A  writ  of  mandamus  cannot  be  used 
to  bring  up  for  review  an  order  of  the 
circuit  court  vacating  aad  dismissing  a 
writ  of  replevin,  because  the  court  had 
no  jurisdiction  to  issue  the  same.  Such 
order  is  a  final  judgment,  subject  to 
review  only  on  a  writ  of  error.  Ex 
parte  Baltimore  &  O.  R.  Co.  (1883)  2 
Sup.  Ct.  876,  877,  108  U.  S.  506,  27  h. 
Ed.  812. 

Mandamus  should  not  be  granted,  to 
vacate  a  dismissal  and  reinstate  and 
try  the  cause,  when  the  libel  was  dis- 
missed for  w^ant  of  jurisdiction,  since 
libelant  had  a  remedy  by  direct  appeal 
to  the  Supreme  Court  on  the  question 
of  jurisdiction  under  Act  March  3, 
1891,  c.  517,  §  5,  if  the  jurisdiction  of 
the  District  Court  was  in  issue  in  that 
court,  or  by  appeal  to  the  Circuit  Court 
of  Appeals  under  section  6,  if  such  ju- 
risdiction was  not  in  issue.  Morrison 
V.  District  Court  of  U.  S.  for  South- 
ern Dist.  of  New  York  (1893)  13  Sup. 
Ct  246,  250,  147  U.  S.  14,  37  L.  Ed. 
60.  The  writ  will  not  issue  to  a  lower 
court  to  dismiss  a  bill  for  want  of  ju- 
risdiction, where  the  petitioner  will 
have  a  remedy  by  appeal  should  the  de- 
cree pass  against  him.  In  re  Atlantic 
City  R.  Co.  (1897)  17  Sup.  Ct  208, 
164  U.  S.  633,  41  L.  Ed.  579. 

The  decision  by  an  inferior  court  upon 
any  matter  left  open  by  the  mandate 
and  opinion  of  a  higher  court  can  be  re- 
viewed only  on  a  new  appeal,  and  not 
by  mandamus.  Ex  parte  Union  Steam- 
boat Co.  (1900)  20  Sup.  Ct  904,  905, 
178  U.  S.  317,  44  L.  Ed.  1084.  A  writ 
of  mandamus  will  not  be  granted  to 
compel  dismissal  of  a  suit  by  a  circuit 
court  for  want  of  jurisdiction,  where 
a  writ  of  prohibition  is  denied  on  the 
ground  that  there  is  an  adequate  rem- 
edy by  appeal.    In  re  Huguley  Mfg.  Co. 
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(1902)  22  Sup.  Ct  455>  456,  184  U.  S. 
297,  46  L.  Ed.  549. 

Mandamus  will  not  lie  to  compel  the 
court  of  appeals  of  the  District  of 
Columbia  to  reinstate  an  appeal  from 
the  supreme  court  of  the  District,  in 
an  action  originally  brought  before  a 
justice  of  the  peace,  where  such  ap- 
peal was  dismissed  by  the  court  of  ap- 
peals for  want  of  jurisdiction,  although 
the  decree  of  dismissal  cannot  be  re* 
viewed  on  appeal  or  writ  of  error.  In 
re  Key  (1903)  23  Sup.  Ct  624,  189  U. 
S.  84,  47  L.  Ed.  720. 

Right  to  require  by  mandamus  that 
petitioner  have  access  to  depositions 
and  exhibits  containing  material  evi- 
dence on  file  in  an  action  in  the  federal 
District  Court  which  was  sealed  by  or- 
der of  that  court  is  not  defeated  by  an 
order  not  appealed  from  rejecting  mo- 
tion for  leave  to  inspect  on  the  ground 
that  it  was  made  in  the  original  case, 
and  that  he  was  not  a  party  to  it,  nor 
by  denial  of  government's  motion  to  va- 
cate the  order  to  which  denial  excep- 
tions were  taken,  which  have  not  yet 
been  heard.  Ex  parte  Uppercu  (1915) 
36  S.  Ct  140. 

Where  the  remedy  by  appeal  is  inad- 
equate because  of  unavoidable  delay, 
the  Supreme  Court  may  correct  the 
error  by  mandamus.  Gaines  v.  Cald- 
well (1893)  13  Sup.  Ct  611,  617, 148  U. 
S.  228,  37  L.  Ed.  432,  holding  that  man- 
damus lies  where  the  remedy  by  appeal 
is  inadequate. 

(B)  Acts  and  proceedings  of  federal 
courts  and  judges 

17.  Exercise  of  Judicial  powers  in 
Oenerai.— The  court  can  issue  manda- 
mus to  compel  the  lowe;*  court  to  pro- 
ceed to  judgment  after  affirmance.  In 
re  Many  (1852)  14  How.  24,  25,  14  L. 
Ed.  311.  And  compel  execution  of  de- 
cree, in  accordance  with  mandate. 
Perkins  v.  Fourniquet  (1852)  14  How. 
328,  330,  14  L.  Ed.  441.  Without  re- 
gard to  the  value  of  the  matter  in 
dispute.  City  Nat  Bank  v.  Hunter 
(1894)  14  Sup.  Ct  675,  676,  152  U.  S. 
512,  38  L.  Ed.  534.  See  U.  S.  v.  Fas- 
sett  (1858)  21  How.  445,  16  L.  Ed. 
185,  and  In  re  Sanford  Fork  &  Tool 
Co.  (1895)  16  Sup.  Ct  291,  160  U.  S. 
247,  40  If.  Ed.  414,  for  mandamus  to 
enforce  decisions.  See  In  re  Burdett 
(1888)  8  Sup.  Ct  1394,  127  U.  S.  771, 
32  L.  Ed.  321. 

The  court  will  issue  mandamus  to 
compel  the  court  below  to  execute  its 
decree  on  appellant's  failure  to  give  the 
necessary  appeal  bond.  Stafford  v. 
Union  I$ank  (1854)  17  How.  275,  279, 
15  L.  Ed.  101;  Stafford  v.  New  Or- 
leans Canal  &  Banking  Co.  (1854)  17 
How.  283,  284,  15  L.  Ed.  102. 

Mandamus  awarded  directing  execa- 
tion  of  order  of  supreme  court  Mil- 
waukee &  M.  R.  Co.  V.  Judges  of  Cir- 
cuit Court  (1866)  5  Wall.  825, 18  L.  Ed. 
680. 
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An  error,  if  any,  reviewable  only  aft- 
er final  judgment.  Ex  parte  Schwab 
(1878)  98  U.  S.  240,  25  L.  Ed.  105. 

Mandamus  to  have  the  judgment  car- 
ried into  execution  is  not  the  remedy 
for  informality  in  a  writ  of  error.  Ex 
parte  French  (1879)  100  U.  S.  1,  5,  25 
L.  Ed.  529. 

A  judgment  on  a  plea  to  the  jurisdic- 
tion is  not  reviewable  by  mandamus. 
Ex  parte  Des  Moines  &  M.  R.  Co. 
(1880)  103  U.  S.  794,  26  L.  Ed.  461. 

Mandamus  cannot  be  used  to  review 
an  order  vacating  and  dismissing  a  writ 
of  replevin  on  the  ground  that  the 
court  had  no  jurisdiction.  Ex  parte 
Baltimore  &  O.  R.  Co.  (1883)  2  Sup. 
Ct.  876,  108  U.  S.  566,  27  L.  Ed.  812. 
Mandamus  cannot  be  had  to  com- 
pel an  inferior  court  to  pay  over  to  the 
petitioner  funds  in  such  court  involved 
in  pending,  litigation,  until  the  cause  is 
determined,  so  that  it  may  be  known 
affirmatively  how  such  funds  are  to  be 
disposed  of.  Ex  parte  Hughes  (1885)  5 
Sup.  Ct.  823,  114  U.  S.  147.  29  L.  Ed. 
134. 

Action  of  district  judge  discharging 
on  habeas  corpus  a  person  held  under 
state  process  cannot  be  controlled  by 
mandamus.  Virginia  v.  Paul  (1893)  13 
Sup.  Ct  536,  148  U.  S.  107,  37  L.  Ed. 
386. 

Mandamus  will  not  lie  from  the  Su- 
preme Court  to  compel  a  circuit  court 
to  vacate  orders  by  which,  in  a  sum- 
mary proceeding  and  after  hearing,  but 
without  undertaking  to  determine  the 
title,  it  recognizes,  as  the  proper  in- 
cumbents, a  district  attorney  and  mar- 
shal who  have  been  commissioned  by 
the  President  during  a  vacation  of  the 
Senate,  and  requires  the  former  in- 
cumbents, who  refuse  to  surrender 
their  offices,  to  turn  over  the  property 
and  prisoners  under  their  control,  re- 
spectively. In  re  Parsons  (1893)  14 
Sup.  Ct  50,  52,  150  U.  S.  150,  37  L. 
Ed.  1034. 

Action  of  the  trial  court,  not  a  dis- 
obedience of  a  Supreme  Court  man- 
date, cannot  be  corrected  by  manda- 
mus. In  re  City  Nat  Bank  (1894)  14 
Sup.  Ct  804,  805,  153  U.  S.  246,  38  D. 
Ed.  705. 

A  decree  on  a  summary  application 
by  receivers  of  a  railway  company  after 
proper  notice  to  the  parties  interested 
will  not  be  interfered  with  by  manda- 
mus, which  will  not  lie  to  compel  a 
judge  to  decide  in  a  particular  way  an 
application  by  receivers  of  a  railway 
company  for  authority  to  enter  into  an 
a^rreement  for  the  partial  readjustment 
of  the  aflfairs  of  the  company.  In  re 
Rice  (1894)  15  Sup.  Ct  149,  152,  155 
U.    S.   396,  39  L.   Ed.   198. 

An  adjudication  of  bankruptcy  against 
a  tunnel  company,  in  a  petition  alleg- 
ing that  it  was  engaged  in  the  busi- 
ness of  building  and  contracting,  calls 
for  a  decision  of  a  question  of  fact,  or 
of  mixed  law  and  fact,  as  to  whether 
the   principal  business  of  the  company 


was  that  of  manufacturing  and  con- 
tracting for  such  manufacturing  with- 
in the  bankruptcy  act,  which  decision 
is  not  reviewable  by  mandamus.  In  re 
Riggs  (1909)  29  Sup.  Ct  598,  599,  214 
U.  S.  9,  53  L.  Ed.  887. 

Mandamus  will  not  issue  to  compel 
a  federal  judge  to  dismiss,  for  lack  of 
jurisdiction,  a  suit  which  he  certifies 
that  he  is  satisfied  involves  a  contro- 
versy within  the  jurisdiction  of  the 
court,  brought  by  a  nonresident  trans- 
feree of  shares  in  an  insolvent  corpo- 
ration, for  the  benefit  of  all  the  share- 
holders,' to  have  a  receiver  appointed 
and  the  company  wound  up,  although 
the  transfer,  while  absolute,  was  made 
when  the  corporation  was  insolvent, 
and  for  the  purpose  of  bringing  the 
suit  In  re  Cleland  (1910)  30  Sup.  Ct 
647,  648,  218  U.  S.  120,  54  L.  Ed.  962. 

Where  the  supreme  court,  after  af- 
firming the  jurisdiction  of  the  circuit 
court,  remands  the  cause,  and  directs 
the  taking  of  an  account,  but  without 
in  any  way  passing  upon  the  amount  to 
be  found  due,  the  final  decree  of  the 
circuit  court,  ascertaining  such  amount, 
is  in  no  sense  a  mere  execution  of  the 
judgment  and  mandate  of  the  supreme 
court,  so  that  the  same  can  be  re- 
viewed by  mandamus.  Nashua  &  L.  R. 
Corp.  V.  Boston  &  L.  R.  Corp.  (1892) 
51  Fed.  929,  2  C.  C.  A.  542,  denying 
motion  to  dismiss  appeal  (C.  C.  1802) 
49  Fed.  774. 

18.  Matters  of  discretion.— The  su- 
preme court  will  not  direct  in  what  man- 
ner the  discretion  of  an  inferior  tribunal 
shall  be  exercised.  Ex  parte  Crane 
(1831)  5  Pet  190,  8  L.  Ed.  92;  Ex 
parte  (1832)  6  Pet  661,  663,  8  L.  Ed. 
537;  Life  &  Fire  Ins.  Co.  v.  Wilson 
(1834)  8  Pet  291,  304,  8  L.  Ed.  9*9; 
Bradstreet  v.  Huntington  (1834)  8  Fet 
588,  590,  8  L.  Ed.  1054;  Life  &  Fire 
Ins.  Co.  V.  Adams  (1835)  9  Pet.  573, 
602,  9  L.  Ed.  234;  Ex  parte  Hoyt 
(1839)  13  Pet  279,  10  L.  Ed.  161;  In 
re  Many  (1852)  14  How.  24,  25,  14  L. 
Ed.  311;  U.  S.  ex  rel.  Crawford  v.  Ad- 
dison (1859)  22  How.  174,  16  L.  Ed. 
304;  Ex  parte  Milwaukee  &  M.  R.  Co. 
(1866)  5  WaU.  188,  18  L.  Ed.  676; 
Ex  parte  Newman  (1871)  14  Wall.  152, 
20  L.  Ed.  877;  Ex  parte  Denver  &  R. 
G.  Ry.  Co.  (1879)  101  U.  S.  711,  25 
L.  Ed.  872;  Ex  parte  Perry  (1880)  102 
U.  S.  183,  26  L.  Ed.  43;  Ex  parte  Mor- 
gan (1885)  5  Sup.  Ct  825,  114  U.  S. 
174,  29  L.  Ed.  185;  In  re  Chateaugny 
Ore  &  Iron  Co.  (1888)  9  Sup.  Ct  150, 
128  U.  S.  544,  32  L.  Ed.  508;  In  re 
Parsons  (1893)  14  Sup.  Ct  50,  150  U. 
S.  150,  37  L.  Ed.  1034;  Hudson  v.  l>ar- 
ker  (1895)  15  Sup.  Ct  450,  454, 156  U. 
S.  277,  39  L.  Ed.  424;  In  re  PolUtz 
(1907)  27  Sup.  Ct  729,  206  TJ.  S.  323, 
51  L.  Ed.  1081. 

Mandamus  will  not  be  granted  to  com- 
pel a  judicial  officer  to  decide  other- 
wise than  according  to  his  own  judg- 
ment    U.    S.   Y.   Lawrence    (1795)    3 
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DaU.  43,  53, 1  L.  Ed.  502.  Motion  for  a 
new  trial  is  addressed  to  the  discretion 
of  the  conrt,  and  the  supreme  court  will 
not  control  by  mandamus  the  exercise 
of  discretion.  Life  &  Fire  Ins.  Co.  v. 
Wilson  (1834)  8  Pet  291,  303,  8  L. 
Ed.  049.  Application  for  mandamus  to 
command  a  district  judge  to  enter  a 
judgment,  and  to  receive  a  confession  of 
judgment  and  award  execution  there- 
on, and  to  compel  him  to  oblige  the 
marshal  to  execute  an  execution  in  his 
hands,  refused.  Life  &  Fire  Ins.  Co.  v. 
Adams  (1835)  9  Pet.  573,  590,  9  L. 
Ed.  234. 

Mandamus  does  not  lie  to  compel  a 
judge  to  proceed  according  to  the  rules 
of  equity.  In  re  Whitney  (18.39)  13  Pet. 
404,  407,  10  L.  Ed.  221;  Gaines  v.  Relf 
(1841)  15  Pet.  9,  10  L.  Ed.  642.  It 
will  not  issue  to  compel  an  inferior 
court  to  reverse  a  decision  which  it 
has  made  in  the  exercise  of  its  legiti- 
mate jurisdiction.  In  re  Flippin  (1876) 
94  U.  S.  348,  350,  24  L.  Ed.  194. 

The  court  has  no  jurisdiction  to  con- 
trol by  mandamus  discretion  in  granting 
or  refusing  a  supersedeas  on  appeal. 
In  re  Ilaberman  Mfg.  Co.  (1893)  13 
Sup.  Ct.  527,  528,  147  U.  S.  525,  37  L. 
Ed.  266.  It  will  not  lie  to  compel  a 
lower  court  to  decide  a  matter  before 
it  in  a  particular  way,  or  to  review  any 
action  taken  by  it  in  the  exercise  of  a 
legitimate  jurisdiction.  In  re  Parsons 
(1893)  14  Sup.  Ct.  50,  52,  150  U.  S. 
150,  37  L.  Ed.  1034.  It  will  not  lie  to 
review  the  ruling  of  a  federal  circuit 
judge  designating,  in  the  exercise  of  his 
jurisdiction  under  Judicial  Code,  §  14, 
ante,  §  981,  another  judge  in  the  room 
and  place  of  a  district  judge  who  had 
certified  his  withdrawal  from  bank- 
ruptcy proceedings  upon  the  filing  of 
an  affidavit  under  Judicial  Code.  |  21, 
ante,  |  988,  charging  him  with  personal 
bias  and  prejudice, — especially  where 
there  has  been  long  delay  in  asking  such 
extraordinary  remedy.  Ex  parte  Amer- 
ican Steel  Barrel  Co.  (1913)  33  Sup. 
Ct.  1007,  230  U.  S.  35,  57  L.  Ed.  1379. 

The  court  will  not  revise  by  manda- 
mus the  exercise  by  a  district  court  of 
its  discretion,  when  retaining  a  case  for 
an  actual  experiment  with  telephone 
rates  fixed  by  a  municipal  ordinance 
after  its  decree  enjoining  the  enforce- 
ment of  such  ordinance  as  confiscatory 
had  been  reversed  "without  prejudice" 
by  the  Supreme  Court,  in  refusing  to 
permit  a  telephone  subscriber  to  inter- 
vene as  representattve  of  a  class  under 
equity  rule  38.  for  the  purpose  of  suing 
for,  representing,  and  acting  for  all  the 
other  subscribers  with  respect  to  the 
restitution  of  the  sums  collected  in  ex- 
cess of  the  rates  fixed  by  the  ordinance 
during  the  pendency  of  the  injunction. 
In  re  Engelhard  &  Sons  Co.  (1914)  34 
Sup.  Ct.  258,  231  U.  S.  646,  58  L.  Ed. 
416. 

19.  Entertaining  and  proceeding  with 
cause. — ^The  court  may  issue  mandamus 
to    compel   an   inferior   court   to   take 
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jurisdiction  of  a  proper  cause,  or  to 
compel  it  to  decide  a  cause  within  its 
jurisdiction,  but  not  to  control  its  de- 
cision. Ex  parte  Bradstreet  (1832)  6 
Pet.  774,  8  L.  Ed.  577;  Ex  parte 
Bradstreet  (1833)  7  Pet.  634,  8  L.  Ed. 
810;  Life  &  Fire  Ins.  Co.  v.  Wilson 
(1834)  8  Pet.  291,  8  L.  Ed.  949;  U.  S. 
V.  Gomez  (1865)  3  Wall.  752,  18  L. 
Ed.  212;  Ex  parte  Roberts  (1872)  15 
Wall.  384,  21  L.  Ed.  131;  Knicker- 
bocker Insurance  Co.  v.  Comstock 
(1872)  18  Wall.  258,  21  L,  Ed.  493; 
Ex  parte  U.  S.  (1872)  16  WalL  699, 
21  L.  Ed.  507;  Railroad  Co.  v.  Wis- 
wall  (1874)  23  Wall.  507,  23  L.  Ed. 
103;  Ex  parte  Flippin  (1876)  94  U. 
S.  348,  24  L.  Ed.  194;  Ex  parte  Loring 
(1876)  94  U.  S.  418,  24  L.  Ed.  165; 
Ex  parte  SchoUenberger  (1877)  96  U. 
S.  369,  24  L.  Ed.  853;  Ex  parte  Rail- 
way Co.  (1879)  101  U.  S.  720;  Ex 
parte  Burtia  (1880)  103  U.  S.  238,  26 
L.    Ed.    392;     Harrington    v.    Holler 

(1884)  4  Sup.  Ct.  697,  111  U.  S.  796, 

28  L.    Ed.    602;     Ex    parte    Morgan 

(1885)  5  Sup.  Ct.  825,  114  U.  S.  174, 

29  L.  Ed.  135;  Ex  parte  Brown  (1886) 
6  Sup.  Ct  387,  116  U.  S.  401,  29  L. 
Ed.  676;  Ex  parte  Parker  (1887)  7 
Sup.  Ct.  767,  120  U.  S.  737,  30  L,  Ed. 
818;  Ex  parte  Parker  (1889)  9  Sup. 
Ct.  708,  131  U.  S.  221,  33  L.  Ed.  123; 
Ex  parte  Pennsylvania  Co.  (1890)  11 
Sup.  Ct.  141,  137  U.  S.  451.  34  L.  Bd. 
738;  In  re  Hohorst  (1893)  14  Sup. 
Ct.  221,  150  U.  S.  653,  37  L.  Ed.  1211; 
Hudson  V.  Parker  (1895)  15  Sup.  Ct. 
4.50,  156  U.  S.  277,  39  L.  Ed.  424; 
In  re  Atlantic  City  R.  Co.  (1897)  17 
Sup.  Ct.  208,  164  U.  S.  633,  41  L.  Ed. 
579;  In  re  Grossmayer  (1900)  20  Sup. 
Ct.  535,  177  U.  S.  48,  44  L.  Ed.  665; 
McClellan  v.  Cariand  (1910)  30  Sup. 
Ct.  501,  217  U.  S.  268.  54  L.  Ed.  762; 
Ex  parte  First  Nat  Bank  (1913)  33 
Sup.  Ct  591,  228  U.  S.  516,  57  L.  Ed. 
946;  Ex  parte  Roe  (1914)  34  Sup.  Ct 
722,  234  U.  S.  70,  58  L.  Ed.  1217. 
Unless  the  authority  to  issue  the  writ 
has  been  taken  away  by  statute.  In 
re  PoUitz  (1907)  27  Sup.  Ct  729,  206 
U.  S.  323,  51  L.  Ed.  1081,  and  cases 
cited.  And  see  Ex  parte  Nebraska 
(1908)  28  Sup.  Ct  581,  209  U.  S.  436, 
52  L.  Ed.  876. 

Mandamus  is  the  proper  remedy  when 
the  court  of  claims,  without  consider- 
ing a  motion  on  its  merits  for  a  new 
trial,  dismisses  it  under  an  assumption 
of  want  of  jurisdiction  to  grant  it 
In  re  Russell  (1871)  13  WaU.  664,  669, 
20  L.  Ed.  632.  It  lies  to  compel  a 
territorial  supreme  court  to  take  ju- 
risdiction on  appeal  of  a  cause  im- 
properly dismissed  by  it  Ex  parte 
Parker  (1887)  7  Sup.  Ct  767,  769,  120 
U.  S.  737,  30  L.  Ed.  818.  It  Ucs  to 
compel  a  lower  court  to  take  cogni- 
zance of  a  cause  in  which  proper  serv- 
ice has  been  made,  but  which  it  has 
wrongfully  dismissed  for  want  of  serv- 
ice or  power  to  make  service  in  the 
district,  when   the   order  of  dismissal 
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is  not  appealable  because  it  does  not 
dispose  of  the  case  as  to  all  defend- 
ants. In  re  Hohorst  (1893)  14  Sup. 
Ct  221,  225,  150  U.  S.  653,  37  L.  Ed. 
1211.  It  lies  to  compel  a  court  to  en- 
ter judgment  by  default,  where  it  er- 
roneously declines  to  take  jurisdiction 
of  the  case  after  sufficient  service  on 
defendant,  who  does  not  appear  except 
specially  to  contest  jurisdiction.  In  re 
GroBsmayer  (1900)  20  Sup.  Ct  535, 
536,  177  U.  S.  48,  44  L.  Ed.  665. 

20. Criminal  prosecutionSd— Man- 
damus does  not  lie  to  compel  a  judge 
to  issue  a  warrant  to  apprehend  a 
French  deserter.  U.  S.  v.  Lawrence 
(1795)  3  DaU.  42,  1  L.  Ed.  502. 

21.  PleadingSd— -The  court  will  not  is- 
sue manoamus  commanding  the  circuit 
court  to  strike  off  a  plea  which  it  per- 
mitted defendant  to  put  in,  and  to  com- 
pel him  to  enter  another  plea  which 
plaintiffs  counsel  deemed  proper  under 
a  certain  statute.  Bank  of  Columbia 
▼.  Sweeny  (1828)  1  Pet.  567,  569,  7  L. 
Ed.  265. 

Mandamus  will  not  lie  to  compel  a 
judge  of  a  district  court  to  restore  a 
plea  of  tender  stricken  out  as  a  nullity. 
Ex  parte  Davenport  (1832)  6  Pet.  661, 
663.  8  L.  Ed.  537. 

The  court  will  not  exercise  any  con- 
trol over  the  proceedings  of  an  inferior 
court  in  allowing  or  refusing  amend- 
ments to  pleadings.  Ex  parte  Brad- 
street  (1833)  7  Pet.  634,  8  L.  Ed.  810. 

22.  intervention   and  substitution  of 

partieSd— The  court  will  not  award  man- 
damus to  permit  intervention  of  a 
claimant  in  a  proceeding  by  another 
to  confirm  a  distinct  title  under  a  Mexi- 
can gr^nt.  In  re  Valentine  (1861)  1 
Black,  501,  17  L.  Ed.  227. 

Mandamus  is  the  proper  remedy  to 
compel  a  court  to  bring  in  a  party  to 
an  action,  when  it  has  erroneously  de- 
clined to  make  him  a  party  on  the 
ground  that  it  has  no  jurisdiction  to 
do  so.  Ex  parte  Connaway  (1900)  20 
Sup.  Ct.  951,  952,  178  U.  S.  421,  44 
L.  Ed.  1134. 

23.  Removai  of  causes.— Mandamus 
does  not  lie  to  compel  a  remand  of  a 
cause  to  the  state  court  where,  after 
final  judgment,  the  order  may  be  re- 
viewed on  appeal  or  writ  of  error. 
Ex  parte  Hoard  (1881)  105  U.  S.  578, 

26  li.  Ed.  1176;    In  re  PoUitz   (1907) 

27  Sup.  Ct  729,  206  U.  S.  323,  51  L. 
Ed.   1081;    Ex  parte  Nebraska   (1908) 

28  Sup.  Ct  581,  209  U.  S.  436,  52  L. 
Ed.  876;  Ex  parte  Oruetter  (1910) 
30  Sup.  Ct  690.  217  U.  S.  588.  54  L. 
Ed.  892;  Ex  parte  Harding  (1911)  31 
Sup.  Ct  324.  219  U.  S.  363,  55  L.  Ed. 
252,  37  L.  R.  A.  (N.  S.)  392;  Ex 
parte  Roe  (1914)  34  Sup.  Ct  723.  234 
U.  S.  70,  58  L.  Ed.  1217.  Mandamus 
does  not  ^e  to  compel  a  remand  and 
refused  because  of  the  opinion  that  the 
cause  presents  a  separable  controversy. 


In  re  PoUitz  (1907)  27  Sup.  Ct  729, 
208  U.  S.  323,  51  L.  Ed.  1081. 

Denial  of  a  motion  to  remand  a  cause 
to  a  state  court,  because  of  the  opin- 
ion that  the  grounds  of  the  motion, 
vis.,  that  the  suit  was  to  recover  a 
penalty,  and  was  not  therefore  one  of 
a  civil  nature,  that  the  petition  and 
record  did  not  show  that  the  suit  was 
sought  to  be  removed  to  the  circuit 
court  for  the  district  in  which  either 
plaintiff  or  defendant  resided,  and  that 
the  defendant  did  not  specifically  pray 
for  the  removal  of  the  cause,  are  not 
well  founded,  cannot  be  reviewed  by 
mandamus.  Ex  parte  Gruetter  (1910). 
30  Sup.  Ct  690,  691,  217  U.  S.  586,  54 
L.  Ed.  892. 

Refusal  to  remand  to  a  state  court 
a  suit  against  a  federal  corporation 
involving  the  jurisdictional  amount  and 
so  removable  unless  affected  by  Em- 
ployers* LiabiUty  Act  April  22,  1908, 
as  amended  by  Act  April  5,  1910,  is 
not  reviewable  by  mandamus.  Ex  parte 
Roe  (1914)  34  Sup.  Ct  722,  234  U.  S. 
70,  58  L.  Ed.  1217.  But  see  Ex  parte 
Wisner  (1906)  27  Sup.  Ct  150,  153, 
203  U.  S.  449,  51  L.  Ed.  264,  holding 
that  mandamus,  rather  than  prohibi- 
tion, is  the  proper  remedy  where  the 
Circuit  Court  refuses  to  remand  to  the 
state  court  from  which  it  was  removed 
a  case  over  which  the  federal  court  has 
no  jurisdiction.  And  see  In  re  Moore 
(1908)  28  Sup.  Ct  585,  708,  209  U.  S. 
490,  52  L.  Ed.  904,  14  Ann.  Cas.  1164. 
And  see  In  re  Winn  (1909)  29  Sup. 
Ct.  515,  518,  213  U.  S.  458,  53  L.  Ed. 
873,  holding  that  mandamus  lies  to 
compel  a  court  to  remand  a  cause  to 
the  state  court,  where  it  appears,  as  a 
matter  of  law,  from  the  record,  that 
the  federal  court  was  without  jurisdic- 
tion. See,  also.  Commonwealth  of  Vir- 
ginia V.  Paul  (1893)  148  U.  S.  107,  13 
Sup.  Ct  536,  37  L.  Ed.  386,  holding 
that  when  a  federal  court  has  unlaw- 
fully taken  jurisdiction  of  a  prosecu- 
tion commenced  in  a  state  court  against 
a  federal  revenue  officer,  the  supreme 
court  will  award  mandamus  directing 
a  remand.  See,  also,  Virginia  v.  Rives 
(1879)  100  U.  S.  313,  25  L.  Ed.  667. 

The  court  may  not  compel  by  manda- 
mus the  circuit  court  to  set  aside  its 
order  remanding  a  cause  to  a  state 
court,  on  the  ground  that  the  complaint 
on  which  petitioner  relied  to  show  his 
right  to  remove  was  not  before  the 
court  In  re  Sherman  (1888)  8  Sup. 
Ct  505,  124  U.  S.  364,  31  L.  Ed.  423. 

The  provision  of  Act  1887-88  that 
whenever  any  circuit  court  of  the  Unit- 
ed States  shall  decide  that  a  cause  has 
been  improperly  removed  from  a  state 
court,  and  shall  order  its  remand,  "such 
remand  shall  be  immediately  carried 
into  execution,  and  no  appeal  or  writ 
of  error,  from  the  decision  of  the  cir- 
cuit court,  remanding  such  cause,  shall 
be  allowed,"  incorporated  into  .Tudicial 
Code.  §  28,  ante,  §  1010,  takes  away 
also  the  remedy  of  mandamus  to  com- 
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pel  the  circuit  court  to  take  jurisdic- 
tion of  a  cause.  Ex  parte  Pennsyl- 
vania Co.  (1890)  137  U.  S.  451,  11 
Sup.  Ct.  141,  34  L.  Ed.  738;  Id.,  137 
U.  S.  457,  11  Sup.  Ct  143.  34  L.  Ed. 
741. 

24.  Vacating  or  reversing  Judgments, 
decrees,  or  orders.— Mandamus  does  not 
lie  to  compel  a  reversal  of  a  decision, 
final  or  interlocutory,  made  in  the  ex- 
ercise of  lawful  jurisdiction,  especially 
where  the  decision  may  be  reviewed  on 
writ  of  error  or  appeal.  Ex  parte  Roe 
(1914)  34  Sup.  Ct.  722.  234  U.  S.  70, 
58  L.  Ed.  1217.  Mandamus  wiU  not 
Ke  to  a  district  court  to  set  aside  a  de- 
fault judgment.  Ex  parte  Roberts 
(1832)  6  Pet.  216.  217,  8  L.  Ed.  375. 
Nor  compel  a  district  judge  to  reverse 
his  judgment.  In  re  Hoyt  (1839)  13 
Pet.  279,  290,  10  L.  Ed.  161. 

Mandamus  as  remedy  to  compel  a  dis- 
trict judge  to  reinstate  a  case  dismiss- 
ed. Ex  parte  Bradstreet  (1832)  6  Pet. 
774.  775,  8  L.  Ed.  577. 

Where  the. court  has  acted,  and  grant- 
ed a  motion  to  vacate  an  order  setting 
aside  a  nonsuit,  it  will  not  be  required 
by  mandamus  to  reverse  its  decision. 
In  re  Loring  (1876)  94  U.  S.  418,  419, 
24  L.  Ed.  105. 

The  court  cannot,  by  mandamus,  com- 
pel a  district  judge  to  reverse  his  ac- 
tion in  the  exercise  of  a  legitimate  ju- 
risdiction, though  he  may  have  been 
wrong.  Ex  parte  Burtis  (1880)  103 
U.  S.  238,  26  Ia  Ed.  392. 

Where  the  circuit  court  on  appeal 
from  a  decree  in  admiralty,  has  juris- 
diction to  enter  a  decree  against  the 
stipulators  as  well  as  the  claimant,  in 
a  suit  for  collision,  pending  an  appeal  to 
the  Supreme  Court,  a  mandamus  will 
not  issue  from  such  court,  to  vacate 
such  decree  against  the  stipulators.  Ex 
parte  Warden  (1833)  2  Sup.  Ct.  383, 
108  U.  S.  153,  27  L.  Ed.  685. 

The  Supreme  Court  would  not  by 
mandamus  direct  a  district  court  to  va- 
cate order  of  dismissal,  reinstate  cause, 
and  proceed.  Morrison  v.  District 
Court  of  U.  S.  for  Southern  Dist.  of 
New  Yorlc  (1893)  13  Sup.  Ct.  246,  250, 
147  IT.  S.  14,  37  L.  Ed.  60. 

Mandamus  is  the  proper  remedy  when 
a  federal  court  has  exceeded  jurisdic- 
tion by  vacating  a  judgment  after  the 
term.  In  re  Metropolitan  Trust  Co.  of 
the  City  of  New  York  (1910)  31  Sup. 
Ct.  18,  218  U.  S.  312,  54  L.  Ed.  1051. 

Mandamus  is  the  proper  remedy 
where  a  single  judge  in  violation  of 
law  vacates  a  temporary  restraining  or- 
der. Ex  parte  Metropolitan  Water  Co. 
of  West  Virginia  (1911)  31  Sup.  Ct. 
600,  220  U.  S.  539,  5(5  L.  Ed.  575.  See 
Ex  parte  Washington  &  G.  R.  Co. 
(1891)  11  Sup.  Ct.  673,  140  U.  S.  91, 
35  Ia  Ed.  339,  holding  that  mandamus 
would  lie  to  compel  the  vacation  of  a 
judgment. 

25.  Making  up  records  and  entering 
ludgmentSd-rThe  court  granted  manda- 
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mus  requiring  the  district  judge  to  have 
the  records  of  certain  cases  therein 
made  up  and  enter  judgments  thereon 
in  order  to  give  the  benefit  of  a  writ 
of  error  to  the  supreme  court.  Ex 
parte  Bradstreet  (1833)  7  Pet  634, 
647,  8  L.  Ed.  810. 

The  court  should  compel  a  judge  to 
sign  a  judgment  and  award  execution 
as  prayed  for.  life  &  Fire  Ins.  Co.  v. 
Wilson  (1834)  8  Pet.  291,  302,  8  L.  Ed. 
949.  See  Bradstreet  v.  Huntington 
(1834)  8  Pet.  588,  8  L.  Ed.  1054  as 
to  compelling  rendition  of  judgment. 

26.  Allowance  or  vacation  of  allow- 
ance of  appeal  or  writ  of 'error.— Man- 
damus lies  to  enforce  the  right  to  an 
appeal.  In  re  Jordan  (1876)  94  U.  S. 
248,  252,  24  L.  Ed.  123;  Ex  parte  South 

6  N.  A.  R.  Co.  (18T7)  95  U.  S.  221, 
24  L.  Ed.  355.  To  entitle  petitioners 
to  relief  they  must  show  that  they 
have  a  clear  right  to  an  appeal  which 
has  been  refused.  In  re  Cutting  (1876) 
94  U.  S.  14,  19,  24  L.  Ed.  49.  Man- 
damus to  compel  allowance  of  writ  of 
error  will  not  be  granted,  where  the 
petitioner  does  not  show  tliat  an  appli- 
cation has  been  made  to  have  the  se- 
curity approved  or  the  citation  signed, 
as  required  by  law.  Ex  parte  Commis- 
sioners of  the  Sinking  Fund  of  Vir- 
ginia (1884)  5  Sup.  Ct.  421,  112  U.  S. 
177,  28  L.  Ed.  691.  See  Mussina  v. 
Cavazos  (1857)  20  How.  280.  288,  15 
L.  Ed.  878.  for  refusal  of  mandamus  to 
compel  a  district  judge  to  allow  appeal. 

Mandamus  will  not  lie  to  compel  vaca- 
tion of  an  allowance  of  an  appeal  by 
the  court  of  claims,  but  it  seems  that  it 
might  lie  to  compel  such  vacation,  and 
the  hearing  of  a  motion  for  new  trial 
under  section  2  of  the  act  of  June  25, 
1868.  Ex  parte  Russell  (1871)  13  Wall. 
664,  670,  20  L.  Ed.  632. 

27.  Signing    bill    of    exceptions.— The 

court  may  issue  mandamus  commanding 
an  inferior  judge  to  settle  and  sign  a 
bill  of  exceptions.  Ex  parte  Crane 
(1831)  30  U.  S.  (5  Pet.)  190,  8  L.  Ed, 
92;  In  re  Chateaugay  Ore  &  Iron  Co. 
(1888)  9  Sup.  Ct.  150,  128  U.  S.  544, 
32  L.  Ed.  508.  But  mandamus  to  com- 
pel a  judge  to  sign  a  particular  bill  of 
exceptions  offered  to  him  after  term 
will  be  refused,  where  it  appears  that 
he  has  done  all  that  can  be  required 
from  him,  and  that  the  bill  oflfered  was 
not  such  as  he  could  sign.  Ex  parte 
Bradstreet  (1830)  4  Pet.  102,  106.  107, 

7  L.  Ed.  796.  The  judge  will  not  be  re- 
quired, by  mandamus,  to  resettle  a  bill 
of  exceptions  in  a  cause  tried  before 
him,  as  to  the  language  of  a  certain 
request  to  charge,  on  affidavits  that  the 
bill  of  exceptions,  as  settled  and  signed 
by  him,  was  incorrect  in  that  respect, 
where  a  motion  in  the  circuit  court  for 
such  resettlement  has  been  denied. 
In  re  Streep  (1895)  15  Su|^  Ct.  358, 
156  U.  S.  207,  39  L.  Ed.  399.  See  In 
re  Chateaugay  Ore  &  Iron  Co.  (1888) 
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9  Sup.  Ct.  150,  128  U.  S.  544,  32  L. 
Ed.  508. 

Mandamus  does  lie  to  revise  ruling 
sustaining  motion  to  strike  out  bill  of 
exceptions.  Ez  parte  First  Nat  Bank 
(1913)  33  Sup.  Ct.  591,  228  U.  S.  516, 
57  L.  Ed.  946. 

28.  Disbarment  of  attorneys^Appeal 
does  not  lie  from  an  order  disbarring 
an  attorney,  but  the  remedy,  if  any,  is 
by  mandamus.  Ex  parte  Robinson 
(1873)  19  Wall.  513,  514,  22  U  Ed. 
205.  When  the  inferior  court  had  no 
jurisdiction,  as  in  the  case  of  a  disbar- 
ment for  a  contempt  committed  before 
another  court.  In  re  Bradley  (1868) 
7  Wall.  364,  375,  19  L.  Ed.  214.  The 
authority  to  interfere  by  mandamus 
will  not  be  exercised,  unless  the  con- 
duct of  the  court  below  has  been  gross- 
ly irregular  and  unjust.  Ex  parte  Burr 
(1824)  9  Wheat.  529,  530,  6  K  Ed. 
152. 

The  court  has  no  power  to  issue  man- 
damus to  a  state  supreme  court,  re- 
quiring it  to  vacate  an  order  disbarring 
an  attorney  for  using  vituperative  and 
denunciatory  language  concerning  a 
state  judge  in  pleading  filed  in  the  Unit- 
ed States  circuit  court.  In  re  Green 
(1891)  141  U.  S.  325, 12  Sup.  Gt  11,  35 
L.  Ed.  765.  See  In  re  Secombe  (1856) 
19  How.  9,  14,  15  L.  Ed.  565,  holding 
that  mandamus  will  not  lie  to  review 
disbarment  proceedings.  And  see  In 
re  Winn  (1909)  29  Sup.  Ct.  515,  213 
U.  S.  458,  53  Jj.  Ed.  873. 

(C)  Acts  and  proceedings  of  public 
officers 

29.  Controlling  offlclai  actioOd^Man- 
damus  may  issue  when  the  duty  which 
the  court  is  asked  to  enforce  is  plain- 
ly ministered,  and  the  right  of  the  par- 
ty applying  for  it  is  clear,  and  he  is 
without  any  other  adequate  remedy, 
and  it  cannot  issue  to  control  the  head 
of  an  executive  department  in  the  dis- 
charge of  duties  involving  judgment  or 
discretion.  U.  S.  v.  Windom  (1891)  11 
Sup.  Ct.  197,  199,  137  U.  S.  636,  34 
li.  Ed.  811,  and  cases  cited. 

The  court  cannot  by  mandamus  act  di- 
rectly upon  the  officer,  and  control  his 
judjonent  or  discretion  in  matters  com- 
mitted to  his  care  in  the  ordinary  dis- 
charge of  his  duties.  Decatur  v.  Pauld- 
mg  (1840)  14  Pet  497,  515,  10  L.  Ed. 
559;  Carrick  v.  Lamar  (1886)  6  Sup. 
Ct.  424,  116  U.  S.  423,  29  L.  Ed.  677; 
Roberts  v.  U.  S.  (1900)  20  Sup.  Ct. 
376,  176  U.  S.  221,  44  L.  Ed.  443; 
U.  S.  ▼.  Hitchcock  (1903)  23  Sup.  Ct. 
098,  190  U.  S.  316,  47  L.  Ed.  1074. 
Mandamus  can  issue  only  in  cases  where 
the  act  to  be  done  is  merely  ministerial, 
and  with  regard  to  which  nothing  like 
judgment  or  discretion  is  left  to  the 
officer.  U.  S.  ex  rel  Goodrich  v.  Guthrie 
(1854)  17  How.  284,  304.  15  K  Ed. 
102.  See  Cox  v.  U.  S.  (1869)  9  Wall. 
298,  19  li.  Ed.  579.  And  see,  also,  U. 
S.  V.  Seaman  (1854)  17  How.  225,  15 
L.  Ed.  226. 


If  pursuant  to  statute,  directing  the 
commissioner  of  patents  to  grant  a  re- 
issue in  certain  cases  to  assignees,  he 
has  thoroughly  examined  and  decided 
an  applicant  is  not  an  assignee,  man- 
damus will  not  lie  to  compel  him  to 
refer  the  application  to  "the  proper  ex- 
aminer or  otherwise  examine  or  cause 
the  same  to  be  examined  according  to 
law."  Commissioner  of  Patents  v. 
Whiteley  (1866)  4  Wall.  622,  531,  18 
L.  Ed.  335. 

Mandamus  will  not  be  granted  to  com- 
pel performance  of  an  office,  such  as  is- 
suing a  patent  for  land,  where  numer- 
ous questions  of  law  and  fact  arise, 
some  of  them  depending  on  circum- 
stances resting  on  parol  proof  yet  to  be 
obtained,  and  where  the  exercise  of  ju- 
dicial functions,  some  of  them  of  a  high 
character,  is  required.  Nor  will  it  be 
granted  where  it  is  reasonable  to  pre- 
sume that  there  are  persons  at  the 
time  in  possession  under  another  title. 
U.  S.  V.  Commissioner  (1866)  5  Wall. 
563,  565,  18  L.  Ed.  692. 

Mandamus  will  not  lie  to  reverse  a 
judgment  of  the  court  below  refusing 
a  mandamus  against  the  Secretary  of 
the  Treasury  commanding  him  to  pay  a 
sum  of  money  awarded  relator  by  the 
Secretary  of  War,  in  pursuance  of  a 
joint  resolution  of  Congress,  and  to 
compel  the  court  below  to  issue  the 
writ.  In  re  De  Groot  (1867)  6  Wall. 
497,  18  L.  Ed.  887. 

Mandamus  to  compel  the  Secretary  of 
the  Treasury  to  deliver  a  warrant  un- 
der a  statute  directing  him  to  refund 
expenses  incurred  in  aiding  the  sup- 
pression of  the  rebellion  denied.  Ken- 
tucky V.  Boutwell  (1871)  13  Wall.  526, 
20  L.  Ed.  631. 

A  mandamus  to  collect  a  tax  for  the 
payment  of  a  judgment  or  a  mandamus 
to  pay  a  judgment  is  process  in  execu- 
tion and  under  the  power  of  a  court 
to  control  its  own  final  process,  so  that 
the  circuit  court  rightfully  decided  that 
its  order  for  a  levy  included  the  capi- 
tal of  merchants  taxable  under  the  law 
of  the  state  for  other  purposes.  Mem- 
phis V.  U.  S.  ex  rel.  Brown  (1877)  97 
U.  S.  300,  302,  24  lu  Ed.  924. 

Mandamus  will  lie  to  an  officer  to  do 
only  such  ministerial  duty  as  existed 
when  application  for  mandamus  was 
made,  or  to  sign  a  contract  in  accord- 
ance with  an  advertisement  for  public 
work  and  a  bid  therefor,  where,  before 
the  application,  the  work  was  readver- 
tised,  and  the  same  person  made  a  low- 
er bid,  under  which  he  obtained  a  con- 
tract for  the  work.  Nor  in  such  case 
will  mandamus  lie  to  the  officer  to  fur- 
nish evidence  that  the  contract  had  been 
entered  into.  U.  S.  v.  Lamont  (1894) 
15  Sup.  Ct.  97,  98,  155  U.  S.  303,  39  L. 
Ed.  160. 

The  action  of  the  secretary  of  the  in- 
terior in  discharging  a  clerk  in  his 
department  for  incompetency  is  not 
subject  to  review  in  the  court,  either  by 
mandamus  to  reinstate  the  derk,  or  by 
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compelling  a  payment  of  salary  as 
though  he  had  not  been  removed,  in  the 
absence  of  some  specific  provision 
therefor  by  act  of  Congress.  Keim  v. 
U.  S.  (1900)  20  Sup.  Ct.  674,  575,  177 
U.  S.  290,  44  L.  Ed.  774. 

The  court  may  not  by  mandamus  con- 
trol the  discretion  of  the  Secretary  of 
the  Treasury,  but  may  enforce  a  duty 
not  involving  exercise  of  discretion  as 
is  imposed  by  Act  Feb.  17,  1903,  c.  559, 
referring  to  him  a  claim  under  a  con- 
tract to  furnish  ice  to  the  government 
at  a  fixed  price.  U.  S.  ex  rel.  Parish 
v.  MacVeagh  (1909)  29  Sup.  Ct  556, 
557,  214  U.  S.  124,  53  L.  Ed.  936. 

Where  a  county  court,  authorized  to 
levy  for  county  purposes  a  tax  of  not 
more  than  one-half  of  one  per  cent, 
upon  the  assessed  value  of  the  taxa- 
ble property  of  the  county,  issued  bonds 
in  payment  for  railroad  stock  pursu- 
ant to  a  law  authorizing  a  special  levy 
not  to  exceed  one-twentieth  of  one  per 
cent,  to  pay  therefor,  and  such  levy 
was  insufficient,  mandamus  would  be 
awarded,  so  that  the  warrant  for  taxa- 
tion might  reach  the  general  revenues 
derived  from  the  levy  of  one -half  of 
one  per  cent.  U.  S.  v.  Knox  County  (C. 
C.  1880)  5  Fed.  556,  557,  affirmed 
(1883)  3  Sup.  Ct.  131,  109  U.  S.  229, 
27  L.  Ed,  914. 

A  state  court  cannot  issue  mandamus 
to  an  officer  of  the  United  States.  Mc- 
Clung  V.  Silliman  (1821)  6  Wheat.  598, 
5  L.  Ed.  340. 

(D)  Acts  and  proceedings  of  state  courts 
and  officers 

30.  Authority  of  Courtd^The  author- 
ity to  issue  writs  of  mandamus  to  fed- 
eral courts  and  officers  excludes  au- 
thority to  issue  such  writs  to  state 
officers.  Graham  v.  Norton  (1872)  15 
WaU.  427,  428,  21  L.  Ed.  177;  except 
where  issued  as  process  to  enforce 
judgments.  Graham  v.  Norton  (1872) 
15  Wall.  427,  428,  21  L.  Ed.  177;  In 
re  Blake  (1899)  20  Sup.  Ct.  42,  43, 
175  U.  S.  114,  44  L.  Ed.  94.  And 
see  In  re  Dowd  (C.  C.  1904)  133  Fed. 
747,  holding  that  the  federal  supreme 
court  has  power  to  issue  mandamus  to 
the  supreme  court  of  a  state,  either  in 
aid,  or  in  the  exercise  of  its  appellate 
jurisdiction,  and  thereby  exercise  super- 
visory power  over  the  state  court.  See 
Gordon  v.  Longest  (1842) '16  Pet  97, 
10  L.  Ed.  900. 

The  supreme  court  has  no  power  to 
issue  mandamus  to  a  state  supreme 
court,  requiring  it  to  vacate  an  order 
disbarring  an  attorney  for  using  vitu- 
perative and  denunciatory  language 
concerning  a  state  judge  in  pleading 
filed  in  the  United  States  circuit  court 
In  re  Green  (1891)  12  Sup.  Ct  11,  141 
U.  S.  325,  35  L.  Ed.  765. 

The  extent  to  which  the  writ  of  man- 
damus can  give  relief  against  decisions 
in  the  state  courts  involves  a  question 
respecting  the  process  of  the  federal 
courts,  and  it  is  peculiarly  within  the 
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province  of  the  supreme  court  to  de- 
cide all  questions  concerning  the  sub- 
ject U.  S.  ex  rel.  Butz  v.  Muscatine 
(1869)  8  Wall.  575,  584,  19  L.  Ed. 
490. 

Mandamus  will  not  lie  to  compel  the 
governor  of  a  state  to  deliver  up  a 
fugitive.  Kentucky  v.  Dennison  (1860) 
24  How.  66,  97,  16  L.  Ed.  717. 

(E)  Procedure 

31.  Time  to  proceed,  iaches.^Pend- 

ing  a  motion  for  a  new  trial  which  a 
United  States  district  judge  was  holding 
imder  advisement  till  the  succeeding 
term  in  accordance  with  the  usual 
practice  in  his  state,  the  supreme  court 
will  not  issue  a  writ  of  mandamus  to 
compel  him  to  enter  up  a  judgment  on 
the  verdict.  Brads treet  v.  Huntington 
(1834)  8  Pet  588,  589,  8  L.  Ed.  1054. 
Delay  in  applying  for  a  mandamus  re- 
quiring a  circuit  court  to  take  jurisdic- 
tion of  a  cause  does  not  constitute 
laches  when  mainly  due  to  failure  of  the 
opposite  party  to  move  in  the  Supreme 
Court  for  dismissal  of  an  appeal  by  the 
petitioner  from  an  order  dismissing 
his  bill;  such  order  not  being  appeal- 
able because  it  did  not  dispose  of  the 
case  as  to  all  defendants.  In  re 
Hohorst  (1893)  14  Sup.  Ct  221,  225, 
150  U.  S.  653,  37  L.  Ed.  1211.  See  In 
re  Eastern  Cherokees  (1911)  31  Sup. 
Ct  373,  220  U.  S.  83,  55  L.  Ed.  379. 

32.  Parties.— A  party  asking  the  sup- 
preme  court  for  a  mandamus  to  an  in- 
ferior court  to  make  a  rule  on  one  of 
its  ministerial  officers,  as  the  marshal, 
must  show  clearly  his  interest  in  the 
matter  presented  as  the  ground  of  his 
application.  Ex  parte  Fleming  (1864) 
2  Wall.  759,  762,  17  L.  Ed.  924. 

Persons,  not  parties  to  the  original 
judgment  or  to  the  writ  of  error,  may 
not,  by  mandamus,  ask  for  a  review  of 
the  action  of  the  Circuit  Court  in  the 
execution  of  the  mandate  of  the 
Supreme  Court,  and  the  judgment 
against  them  is  rendered  in  the  exer- 
cise of  judicicd  discretion  and  their 
remedy  is  by  writ  of  error.  Ex  parte 
Humes  (1893)  13  Sup.  Ct  836,  837, 149 
U.  S.  192,  37  L.  Ed.  698.  See  Labette 
County  V.  U.  S.  (1884)  5  Sup.  Ct  108, 
112  U.  S.  217,  28  L.  Ed.  698.  And  see 
ex  parte  Cutting  (1876)  94  U.  S.  14, 
24  L.  Ed.  49. 

33.  Pleadings  and  evidence.*— A  rule 
will  be  refused  for  the  judges  of  the 
circuit  court  of  the  District  of  C3olum- 
bia  to  show  cause  why  a  mandamus 
should  not  issue,  unless  a  case  is  pre- 
sented which  prima  facie  requires  the 
interposition  of  the  Supreme  Court, 
and  such  a  case  is  not  presented  where 
the  circuit  court  decided  that,  under 
an  act  of  Congress,  an  affidavit  was 
sufficient  to  hold  a  party  to  special  bail 
as  that  court  had  the  power,  by  the  act, 
to  exercise  its  judicial  discretion.  In 
re  Taylor  (1852)  14  fiow.  3,  12,  14  L. 
Ed.  302.    See  life  &  Fire  Ins.  Co.  y. 
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Adams  (1835)  9  Pet.  671,  572,  9  L.  Ed. 
233,  holding  that  under  the  circum- 
stances there  was  no  necessity  for  di- 
recting a  rule  to  be  entered  and  notice 
to  be  given.  The  supreme  court,  in 
mandamus  to  compel  the  dismissal  of 
proceedings  in  bankruptcy,  may  not  as- 
sume that  the  evidence,  not  disclosed, 
WAS  insufficient  to  show  that  the  prin- 
cipal business  of  the  alleged  bankrupt 
was  that  of  manufacturing  and  con- 
tracting for  such  manufacturing  within 
the     bankruptcy    act.      In    re     Riggs 


(1909)  29  Sup.  Ct  598,  599,  214  U.  S. 
9,  53  L.  Ed.  887. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Martin  v.  Hunter's  Lessee  (1816)  1 
Wheat.  304,  337,  4  L.  Ed.  97;  Riggs  v. 
Johnson  County  (1867)  6  Wall.  166, 
188,  202,  18. L.  Ed.  768;  Parks  v. 
Booth  (1880)  102  U.  S.  96,  97,  26  L. 
Ed.  64;  The  Underwriter  (D.  C.  1902) 
119  Fed.  713,  737. 


§  1212.  (Jud.  Code,  §  235.)     Issues  of  fact. 

The  trial  of  issues  of  fact  in  the  Supreme  Court,  in  all  actions  at 
law  against  citizens  of  the  United  States,  shall  be  by  jury. 
R.  S.  f  689.    Act  March  3,  1911,  c.  231,  §  235,  36  Stat.  1156. 

Notes  of  Beoiaiojia  / 

Trial  by  Jury.*— Trial  by  jury  defined.         Cited    without    definite    application, 
Capital  Traction  Co.  v.  Hof  (1889)  19      Parks  v.  Booth  (1880)  102  U.  S.  96,  97, 
Sup.  Ct.  580,  584,  174  U.  S.  1,  43  L.      26  L.  Ed.  54. 
Ed.  873. 

§  1213.  (Jud.  Code,  §  236.)     Appellate  jurisdiction. 

The  Supreme  Court  shall  have  appellate  jurisdiction  in  the  cases 
hereinafter  specially  provided  for. 

R.  S.  S  690.    Act  March  3,  1911,  c.  231,  §  236,  36  Stat  1156. 

Notes  of  Beoiaioaa 


Appeiiate   Jurisdiction    in    general.— 

An  appellate  jurisdiction  implies  some 
judicial  determination,  judgment,  de- 
cree, or  order  of  an  inferior  tribunal, 
from  which  an  appeal  has  been  taken. 
Baltimore  &  O.  R.  Co.  v.  Interstate 
Commerce  Commission  (1909)  30  Sup. 
Ct.  86,  215  U.  S.  216,  54  L.  Ed.  164. 
It  is  the  essential  criterion  of  appel- 
late jurisdiction  that  it  revises  and  cor- 
rects the  proceedings  in  a  cause  al- 
ready instituted,  and  does  not  create 
that  cause.  Marbury  v.  Madison  (1803) 
1  Cranch,  137,  2  L.  Ed.  60.  The  ap- 
pellate jurisdiction  of  the  supreme 
court  must  be  exercised  in  accordance 
"With  the  regulations  therefor  made  by 
congress,  and,  if  congress  has  made  no 
provision  in  a  given  case,  the  court  has 
no  jurisdiction  therein.  Wiscart  v. 
D'Auchy  (1796)  3  U.  S.  (3  Dall.)  321, 
1  L.  Ed.  619;  U.  S.  v.  More  (1805)  7 
U.  S.  (3  Cranch)  159,  2  L.  Ed.  397; 
Durousseau  v.  U.  S.  (1810)  10  U.  S.  (6 
Cranch)  307,  3  L.  Ed.  232;  Barry  v. 
Mercein  (1847)  5  How.  103,  119,  12  L. 
Ed.  70;  U.  S.  v.  Curry  (1848)  6  How. 
106.  12  L.  Ed.  363;  Crawford  v.  Pohits 
(1851)  13  How.  11,  14  L.  Ed.  29;  Ex 
parte  Yallandlgham  (1863)  1  Wall. 
243,  17  L.  Ed.  589;  In  re  McCardle 
(1868)  7  Wall.  506,  19  L.  Ed.  264; 
The  Lucy  v.  U.  S.  (1868)  8  Wall.  307, 
309.  19  L.  Ed.  394;  U.  S.  v.  Young 
(1876)  94  U.  S.  258,  24  L.  Ed.  153; 
The  Francis  Wright  (1881)  105  U.  S. 
381,  26  L.  Ed.  1100;  Wales  v.  Whit- 
ney (1885)  5  Sup.  Ct  1050,  114  U.  S. 
564,  29  L.  Ed.  277;  U.  S.  v.  Sanges 
(1892)  12  Sup.  Ct  609,  144  U.  S.  310, 
36  L.  Ed.  445;  National  Exch.  Bank  y. 


Peters  (1892)  144  U.  S.  570,  12  Sup. 
Ct  767,  36  L.  Ed.  545;  American  Con- 
struction Co.  V.  Jacksonville,  T.  &  K. 
W.  Ry.  Co.  (1893)  13  Sup.  Ct  758, 
761,  148  U.  S.  372,  37  L.  Ed.  486;  Col- 
orado Cent.  Consol.  Min.  Co.  v.  Turck 
(1893)  14  Sup.  Ct  35,  36,  150  U.  S. 
138,  37  L.  Ed.  1030;  Heike  v.  U.  S. 
(1910)  30  Sup.  Ct  539,  217  U.  S.  423, 
54  L.  Ed.  821;  Nashville,  C.  &  St  L. 
Ry.  Co.  V.  Taylor  (C.  C.  1898)  86  Fed. 
168,  171,  appeal  dismissed  (1899)  20 
Sup.  Ct  1022,  44  L.  Ed.  1219.  Con- 
gress cannot  give  the  supreme  court 
appellate  jurisdiction  where  the  consti- 
tution declares  that  it  shall  be  original, 
Marbury  v.  Madison  (1803)  1  Cranch, 
137,  2  L.  Ed.  60;  Osborn  v.  United 
States  Bank  (1824)  9  Wheat  738,  6 
L.  Ed.  204.  An  act  affirmatively  de- 
scribing appellate  jurisdiction  by  impli- 
cation denies  all  appellate  jurisdiction 
not  expressly  conferred.  Durousseau 
V.  U.  S.  (1810)  10  U.  S.  (6  Cranch) 
307,  3  L.  Ed.  232;  U.  S.  ex  rel.  At- 
torney General  v.  Judges  of  Circuit 
Court  (1865)  3  Wall.  673,  674,  675, 
18  L.  Ed.  Ill;  In  re  McCardle  (1868) 
7  Wall.  506,  512,  19  L.  Ed.  264;  U.  S. 
v.  American  Bell  Tel.  Co.  (1895)  16 
Sup.  Ct  69,  159  U.  S.  548,  40  L.  Ed. 
255.  Where  appellate  jurisdiction  is 
described  in  general  terms,  no  pre- 
sumption can  be  indulged  of  an  inten- 
tion to  oust  or  to  restrict  jurisdiction. 
U.  S.  v.  American  Bell  Tel.  Co.  (1895) 
16  Sup.  Ct.  69,  159  U.  S.  548,  40  L. 
Ed.  255.  Agreement  or  consent  of 
counsel  will  not  confer  jurisdiction. 
Kelsey  v.  Forsyth  (1858)  62  U.  S.  (21 
How.)   85,  16  L.  Ed.  32;    The  Lucy 
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(1868)  75  U.  S.  (8  WaD.)  307,  19  L. 
Ed.  3»4;  U.  S.  V.  The  Nonesuch  (1869) 
9  Wan.  504,  505,  19  JL.  Ed.  603. 

The  supreme  court  will  not,  when  re- 
quested by  the  counsel  for  plaintiff  and 
defendants  in  error,  in  a  case  in  which 
it  has  no  jurisdiction  to  affirm  or  re- 
verse the  judi^ment  of  the  state  court 
from  which  the  same  has  been  brought 
by  a  writ  of  error,  examine  into  the 
questions  in  the  case  and  decide  them. 
MUls  V.  Brown  (1842)  41  U.  S.  (16 
Pet.)  525,  10  L.  Ed.  1055.  See  Mc- 
Donald V.  Smalley  (1828)  26  U.  S.  (1 
Pet.)  620,  7  L.  Ed.  287,  for  a  case  in 
which  the  supreme  court  directed  coun- 
sel to  argue  only  question  of  jurisdic- 
tion. See  Hudgins  y.  Kemp  (1855)  18 
How.  530,  537,  15  L.  Ed.  511,  holding 
that  Act  March  3,  1803,  which  author- 
izes appeals,  does  not  require  an  ap- 
peal to  be  made  in  open  court  or  to  be 
in  writing  or  entered  on  the  minutes 
or  recorded,  whether  taken  in  court  or 
out  of  court  before  a  judge. 

An  actual  allowance  of  an  appeal  may 
be  inferred,  where  the  record  shows 
that  an  appeal  was  prayed  for  in  open 
court,  and  a  bond  filed  and  approved 
by  a  judge.  Washington,  G.  &  A.  R. 
Co.  V.  Washington  (1868)  7  Wall.  575, 
577,  19  L.  Ed.  274. 

A  motion  to  dismiss  for  want  of  ju- 
risdiction applies  solely  to  cases  where 
the  Supreme  Court  has  not  jurisdiction 
of  the  cause,  and  not  where  the  lower 
court  has  exceeded  its  proper  jurisdic- 
tion. Canter  v.  American  &  Ocean  Ins. 
Co.  (1829)  2  Pet  554,  7  L.  Ed.  517. 

Mode  of  review.— Jurisdiction  is  gov- 
erned by  the  Constitution  and  acts  of 
Congress  and  the  modes  of  reviewing 
by  the  Supreme  Court  need  not  con- 
form to  state  laws  or  practice.  Bayard 
V.  Lombard  (1850)  9  How.  530,  13  L. 
Ed.  245.  Causes  in  equity,  and  of  ad- 
miralty and  maritime  jurisdiction,  must 
be  removed  by  appeal,  and  not  by  writ 
of  error.    The  San  Pedro  (1817)  15  U. 


S.  (2  Wheat)  132.  4  L.  Ed.  202; 
Chase  v.  U.  S.   (1894)  155  U.  S.  489, 

15  Sup.  Ct  174,  39  L.  Ed.  284. 

The  supreme  court  will  not  take  cog- 
nisance of  a  case  brought  before  it  bj 
a  case  stated.  Dewhurst  v.  Coulthard 
(1799)  3  U.  S.  (3  Dall.)  409,  1  L.  Ed. 
658.  A  case  at  law  cannot  be  brought 
to  it  by  appeaL    Parish  v.  ElUs  (1842) 

16  Pet  451,  453.  10  L.  Ed.  1028.  See 
Blaine  v.  The  Charles  Carter  (1800)  4 
U.  8.  (4  Dall.)  22,  1  L.  Ed.  724,  hold- 
ing that  by  the  judiciary  act  of  1789 
all  cases  must  be  removed  by  writ  of 
error.  See  The  San  Pedro  (1817)  15 
U.  S.  (2  Wheat)  132,  4  L.  Ed.  202. 
And  see  ante,  §  1120,  and  post,  §§  1214, 
1215,  1646-1673,  and  notes  thereunder. 

Right  to  appeal  or  writ  of  error.— 

Ajx  appeal  to  the  supreme  court  in  a 
proper  case  is  a  matter  of  right,  while 
a  writ  of  error  ia  a  process  of  the 
court  and  is  issued  only  on  the  au- 
thority of  the  court  In  re  Jordan 
(1876)  94  U.  S.  248,  251,  24  L.  Ed. 
123;  Brown  v.  McConnell  (1888)  8 
Sup.  Ct  559,  560,  124  U.  S.  489,  31  L. 
Ed.  495. 

Any  person  or  corporation,  whom  the 
Supreme  Court  can  recognize  as  an 
entity  capable  of  sustaining  a  suit  in 
that  tribunal  and  connected  with  the 
controversy,  may  prosecute  an  appeal 
to  the  Supreme  Court  The  M.  Burns 
V.' Reynolds  (1869)  9  Wall.  237,  240, 
19  L.  Ed.  620. 

Where  both  parties  assert  rights  un- 
der the  order  of  a  district  court  of  the 
United  States  they  rely  on  rights  of 
federal  authority  and  where  the  rights 
of  one  are  denied,  a  writ  of  error  lies. 
Factors'  &  Traders'  Ins.  Co.  v.  Mur- 
phy (1884)  4  Sup.  Ct  679,  681,  111  U. 
S.  738,  28  L.  Ed.  582.  And  see  notes 
under  ante,  §  1120,  and  post,  §§  1214, 
1215. 

Cited  without  definite  application, 
Ex  parte  Cooper  (1892)  12  Sup.  Ct 
453.  463.  143  U.  S.  472,  36  L,  Ed.  232. 


§  1214.  (Jud.  Code,  §  237,  as  amended.  Act  Dec.  23,  1914,  c.  2,  and 
Act  Sept.  6,  1916,  c.  448,  §  2.)     Writs  of  error  from  judgments 
and  decrees  of  State  courts;   certiorari,  etc.,  for  review  of  de- 
cisions not  reviewable  on  writ  of  error. 
A  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a 
State  in  which  a  decision  in  the  suit  could  be  had,  where  is  drawn 
in  question  the  validity  of  a  treaty  or  statute  of,  or  an  authority 
exercised  under  the  United  States,  and  the  decision  is  against  their 
validity ;  or  where  is  drawn  in  question  the  validity  of  a  statute  of, 
or  an  authority  exercised  under  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their  validity,  may  be  re- 
examined and  reversed  or  affirmed  in  the  Supreme  (jourt  upon  a 
writ  of  error.     The  writ  shall  have  the  same  effect  as  if  the  judg- 
ment or  decree  complained  of  had  been  rendered  or  passed  in  a 
court  of  the  United  States.    The  Supreme  Court  may  reverse,  modi- 
fy, or  affirm  the  judgment  or  decree  of  "such  State  court,  and  may,  in 
its  discretion,  award  execution  or  remand  the  same  to  the  court 
from  which  it  was  removed  by  the  writ. 
(1580) 
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It  shall  be  competent  for  the  Supreme  Court,  by  certiorari  or 
otherwise,  to  require  that  there  be  certified  to  it  for  review  and  de- 
termination with  the  same  power  and  authority  and  with  like  effect  ^  y 
as  if  brought  up  by  writ  of  error,  any  cause  wherein  al  final  judg-  ^ 
ment  or  decree  has  been  rendered  or  passed  by  the  highest  court  of 
a  State  in  which  a  decision  could  be  had,  where  is  drawn  in  ques- 
tion the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is  in  favor  of  their  va- 
lidity ;  or  where  is  drawn  in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under  any  State,  on  the  ground  of  their  be- 
ing repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  against  their  validity ;  or  whgre  any  ti- 
tle, right,  privilege,  or  immunity  is  claimed  under  the  Constitution, 
or  any  treaty  or  statute  of,  or  commission  held  or  authority  exer- 
cised under  the  United  States,  and  the  decision  is  either  in  favor  of 
or  against  the  title,  right,  privilege,  or  immunity  especially  set  up 
or  claimed,  by  either  party,  under  such  Constitution,,  treaty,  stat- 
ute, commission,  or  authority. 

R.  S.  §  709.  Act  March  3,  1911,  c.  231,  §  237,  36  Stat.  1156.  Act  Dec.  23, 
1914,  c.  2,  38  Stat.  790.-  Act  Sept.  6,  1916,  c.  448,  §  2,  39  Stat. 

This  section,  as  enacted  in  the  Judicial  Code,  read  as  follows:  "A  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  a  State  in  which  a  decision 
in  the  suit  could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under,  the  United  States,  and  the  de- 
cision is  against  their  validity;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under  any  State,  on  the  ground  of 
their  being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their  validity ;  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  Constitution,  or  any  treaty  or 
statute  of,  or  commission  held  or  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  the  title,  right,  privilege,  or  immunity  especially 
set  up  or  claimed,  by  either  party  under  such "  Constitution,  treaty,  statute, 
commission  or  authority,  may  be  re-examined  and  reversed  or  aflSrmed  in  the 
Supreme  Court  upon  a  writ  of  error.  The  writ  shall  have  the  same  effect  as 
if  the  Judgment  or  decree  complained  of  had  been  rendered  or  passed  in  a  court 
of  the  United  States.  The  Supreme  Court  may  reverse,  modify,  or  affirm  the 
judgment  or  decree  of  such  State  court,  and  may,  at  their  discretion,  award 
execution  or  remand  the  same  to  the  court  from  which  it  was  removed  by 
the  writ."  It  was  amended  by  Act  Dec.  23,  1914,  c.  2,  cited  above,  by  adding 
thereto  the  following  provision:  "It  shall  be  competent  for  the  Supreme 
Court  to  require,  by  certiorari  or  otherwise,  any  such  case  to  be  certified  to 
the  Supreme  Court  for  its  review  and  determination,  with  the  same  power  and 
authority  in  the  case  as  if  it  had  been  carried  by  appeal  or  writ  of  error  to  • 

the  Supreme  Court,  although  the  decision  in  such  case  may  have  been  in 
favor  of  the  validity  of  the  treaty  or  statute  or  authority  exercised  under  the 
United  States  or  may  have  been  against  the  validity  of  the  State  statute  or 
authority  claimed  to  be  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
United  States,  or  in  favor  of  the  title,  right,  privilege,  or  immunity  claimed 
under  the  Constitution,  treaty,  statute,  commission,  or  authority  of  the  United 
States."  It  was  again  amended  by  Act  Sept.  6,  1916,  c.  448,  §  2,  cited  above, 
to  read  as  set  forth  above. 

Section  7  of  said  Act  Sept.  6,  1916,  c.  448,  39  Stat.,  provided  that  the  act 
should  take  effect  thirty  days  after  its  approval,  that  the  act  should  not  apply 
to  nor  affect  any  writ  of  error,  appeal  or  certiorari  already  applied  for,  and 
that  the  right  of  review  under  existing  laws  in  respect  of  judgments  and  de- 
crees entered  before  the  act  becomes  operative  should  remain  unaffected  for 
six  months  thereafter. 

See,  also,  R.  S.  §  1003,  post,  §  1662. 

Notes  of  Deoisioiui 

I.  Constitutionality    and    construction  8.    ^'Highest   court  of   a  state"   de- 

and  operation  In  general  fined. 

II.  Character   of   decisions  and   ques- 
tions reviewable 

9.    Amount  in  controversy. 

10.  Criminal  cases. 

11.  Diverse  ciUzenship  as  ground  for  re- 
view. 

22.    State  as  a  party. 
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1. 

Constitutionality. 

2. 

Construction  and  operation  in  general. 

6. 

•'Authority"  defined. 

4. 

Constitution   or    laws    of    the    United 

States. 

6. 

. ''State"    defined. 

C 

. "Statute"  defined. 

V. 
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II.  Character  of  decisions  and  questions 
reviewable — Cont'd. 

13.  United  States  as  a  party. 

14.  Final  Judgments  or  decrees. 
16.    Test  of  finality. 

16.  Determination  of  controversy. 

17.    Voluntary  submission. 

18.   Conditional  Judgment 

19.    Bankruptcy  cases. 

20.    Condemnation  proceedings. 

21.    Contempt. 

22.    Ejectment. 

23.    Execution. 

24.    Habeas  corpus. 

25.    Injunction. 

26.    Mandamiss. 

27.    Prohibition. 

28.    Receivers. 

29.    Criminal  cases. 

SO.    Removal  of  causes. 

31.    Pleadings. 

32.    Now  trial. 

33.    Rehearing. 

34.    Remanding  on  reversal  or  afl!rm- 

ance  or  dismissal  of  appeal. 

36.  Real  or  frivolous  federal  questions. 
86.    Decision  of  federal  question  presented. 

37.  Nature  of  decisions  reviewable  in  gen- 

eral. 

38.  Decisions  founded  on  federal  or  non- 

federal grounds. 

39.    Decisions  reviewable  because  not 

sustained  on  nonfederal  ground. 

40.    Decisions  sustained  on  nonfeder- 
al ground  and  not  reviewable. 

41.  Construction  of  United  States  statutes 

and  denial  of  rights  thereunder. 

42.  Validity    of    treaties    and    denial     of 

rights  thereunder. 

43.  Decisions   in  favor   of  or  against  au- 

thority     exercised      under      United 
States  or  officers  thereof. 

44.  Construction  or  validity  of  state  con- 

stitutions and  statutes  In  general. 

45.  Violation  of  state  constituaons.* 

46.  Decisions    in   favor  of  or  against  au- 

thority  exercised  under  a  state. 

47.  Construction  or  validity  of  municipal 

acts  and    ordinances. 

III.  Particular  classes  of  decisions  re- 
viewable as  involving 
federal  questions 

48.  Bankruptcy  acts. 

49.  Citizenship  and  naturalization. 

50.  Common  law. 

51.  Confederate  money  or  bonds. 

52.  Contempt. 
63.    Copyright. 

54.    Cruel  and  excessive  punishment. 

65.  Denying  faith  and  credit  to  constitu- 

tion  or  statute  of  another  state  or 
territory. 

66.  Denying    faith    and    credit    to    Judg- 

ment of  federal  court. 

67.  Denying    faith    and    credit    to    Judg- 

ments of  same  state. 

68.  Denying   faith    and   credit  to  records, 

Judgments,  and  proceedings  of  other 
states  and  territories. 

59.    Authentication. 

60.    Judgments    of   courts   of   foreign 

countries. 

61.  Dud    process   of    law   and   equal 

tection   of   laws. 

62.  Former   Jeopardy. 

63.  Habeas  corpus. 

64.  Impairment     of    obligations    of    con 

tracts. 
66.    Impairment  of  religious  liberty. 

66.  Indian  tribes,  actions  by  or  against. 

67.  Internal  revenue  laws. 

68.  Interstate  commerce. 
68.    Legal  tender  or  medium  of  payment. 


pro- 


70.  Mines  and  minerals. 

71.  National  banks. 

72.    Gifts  of  bank  shares. 

73.    Liability     of     officers,     directors, 

and  shareholders. 

74.    Powers   and   liabilities  of  banki. 

75.    Taxation  of  bank  shares. 

76.    Trusts. 

77.    Usury. 

78.  Navigable  waters. 

79.  Patent  laws. 

80.  Pleading  and  practice. 

81.  Privilege  against    self-incrimination. 

82.  Public  lands,  entries  thereon,  and  ti- 

tles   derived    from    state    or   United 
SUtes. 

83.  Removal  of  causes  to  federal  court 

84.  Questions  of  fact. 

85.  Slavery. 

86.  Taxation  and   assessments. 

■  87.  War  power,  military  operation  of 
United  States  forces,  and  interoonrse 
with  Confederates. 

IV.  Procedure,  record,  and  review 
(A)  Presentation  of  federal  question 

88.  Necessity  of   raising  federal  question. 

89.  Manner  and  time  of  presenting  federal 

question  in  general. 

90.    Federal  question  raised. 

91.    Federal  question  not  raised. 

92.    Appellate  court. 

93.    After  decision  on  appeal. 

94.  — -    On   rehearing. 

95.  Sufficiency  of   presentation   of  federal 

question  in  general. 

96.  Objections  based  oni  state  consti- 
tution. 

97.  — -    Decisions  of  federal  question  not 

pleaded. 

98.    Cases  In  which  federal  questions 

are  raised. 

99.    Cases  in  which  federal  questions 

are  not  raised. 

100.  Jurisdiction  to  determine  suffi- 
ciency of  presentation  of  federal 
question. 

(B)  Right   of   review   and  parties   entitled 
thereto 

101.  Federal  right  or  authority  directly  in 

issue. 

102.  Parties  entitled  to  a  review. 

103.    Personal  interest  in  litigation. 

104.    Death  of  party. 

105.    Substitution  of  parties, 

(C)  Writ  of  error  and  procedure  thereon 

106.  Form  of  remedy  for  review. 

107.  Allowance  of  writ  of  error. 

108.    Affidavit  of  party  as  evidence  of 

allowance  of  writ  of  terror. 

109.    Jurisdiction     of     lower     federal 

court 

110.  Issuance    of   writ   of   error   and    suffi- 

ciency thereof  and  return  thereto. 

111.  Security    to    prosecute    writ    of    error 

and  stay  of  proceedings. 

112.  Limitations. 

113.  Waiver  of  objection  to  Jurisdiction. 

114.  BfTect    of   transfer   on    Jurisdiction   of 

state  court. 

(D)  Record 

115.  Necessity   and    sufficiency   of  showing 

of   federal  question. 

116.    Effect  of  assignment  of  error. 

117.    Assignment  of  errors  as  part  of 

record. 

118.    Argument    of    counsel    in    state 

court  as  part  of  record. 

119.    Bill  of  exceptions  as  part  of  the 

record. 
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IV.  Procedure,     record,     and     review— 
Cont'd. 

(D)  Record— Conrd. 

Clerk's  certificate  as  part  of  rec- 


120. 
121. 
122. 


ord. 


—  Petition    for    writ    of    error    as 
part  of  record. 

—  Opinion  of  state  court  as  part  of 
record. 

123.    Amdndment    or    modification    of 

record. 

124.  Certificate  showing  federal  question. 

iB)  Scope  and  extent  of  review 

125.  Authority  of  court  in  general. 

126.  Review  of  denials  of  federal  rights. 

127.  Immaterial  questions. 

128.  Questions  not  raised  or  decided. 

129.  Construction  of  state  constitutions  or 

laws. 

130.  Validity  of  state  statutes  when  tested 

by  state  constitution. 

131.  Validity  of  state  statutes  when  tested 

by  federal  constitution. 

132.  £^ridence. 

133.  Questions  of  fact. 

(F)  Determination  and  disposition  of  cause 

134.  Authority  in  general. 

135.  Authority  to  render  final  decision  and 

efTect  thereof. 

136.    Moot  questions. 

137.  Authority  to  dismiss  cause. 

138.  Authority  to  affirm. 

139.  Authority  to  reverse. 

140.  Authority  to  modify. 

141.  Conclusiveness   of  ddcision. 

142.  Ifandate     and,    proceedings    In     state 

court 

I.    CONSTITUTIONALITY  AND  CON- 

8TRUCTI0N  AND  OPERATION 

IN  GENERAL 

I.  Constitutionality .*— The  appellate 
power  authorized  by  this  section  is  sup- 
ported by  the  constitution.  Martin  v. 
Hunter  (1816)  14  U.  S.  (1  Wheat.) 
304,  4  L.  Ed.  97  (reversing  Hunter  v. 
Martin  [1815]  4  Munf.  1);  Cohens  v. 
Virginia  (1821)  6  Wheat.  264,  5  L. 
EkL  257;  Tennessee  v.  Davis  (1879) 
100  U.  S.  257,  284,  25  L.  Ed.  648; 
Williams  v.  Bruffy  (1880)  102  U.  S. 
248,  26  L.  Ed.  135;  St.  Louis,  I.  M.  & 
S.  K.  Co.  v.  Taylor  (1908)  28  Sup.  Ct. 
616,  210  U.  S.  281,  52  L.  Ed.  1061; 
Ferris  v.  Coover  (1858)  11  Cal.  175; 
Piqua  Bank  v.  Knoup  (1856)  6  Ohio 
St.  342.  CONTRA,  Padelford  v.  City 
of  Savannah  (1854)  14  Ga.  438.  See, 
also,  Johnson  v.  Gordon  (1854)  4  Cal. 
368,  holding  that  neither  a  writ  of  error 
nor  appeal  lies  to  take  a  case  from 
a  state  court  to  the  supreme  court  of 
the  United  States.  And  see  Wetherbee 
V.  Johnson  (1817)  14  Mass.  412,  hold- 
ing that  an  appeal  does  not  lie  to  the 
courts  of  the  United  States  from  the 
judgment  of  a  state  court,  on  a  ver- 
dict in  a  cause  originally  cognizable  and 
commenced  in  such  court  And  see 
Buel  V.  Van  Ness  (1823)  8  Wheat. 
312,  324,  6  L.  Ed.  624,  holding  that, 
since  the  United  States  has  jurisdiction 
over  all  causes  arising  imder  its  own 
laws,  congress  may  determine  to  what 
extent  that  jurisdiction  shall  be  vested 
in  tbe  supreme  court    And  see  Randall 


V.  Howard  (1862)  67  U.  S.  (2  Black) 
585,  17  L.  Ed.  269,  holdhig  that  the 
court  has  no  jurisdiction  to  annul  a  de- 
cree of  a  state  court  which  had  com- 
plete jurisdiction  of  the  parties  and 
subject-matter.  And  see,  also,  Dennie 
V.  Harris  (1830)  26  Mass.  (9  Pick.) 
364,  holding  that,  where  the  federal 
supreme  court  has  passed  on  a  judg- 
ment by  a  state  court,  the  supreme 
court  of  the  state  has  a  right  to  ex- 
amine the  case  to  determine  whether 
the  federal  supreme  court  was  justified 
in  assuming  jurisdiction.  But  see 
Beekman  Lumber  Co.  v.  Acme  Har- 
vester Co.  (1908)  114  S.  W.  1087,  215 
Mo.  221,  holding  that  the  United  States 
Supreme  Court  is  the  final  authority  as 
to  what  constitutes  a  federal  question. 

A  transfer  of  the  record  into  the 
Supreme  Court  for  the  sole  purpose  of 
Inquiring  whether  the  judgment  violates 
the  constitution  or  laws  of  the  United 
States  is  not  a  suit  commenced  and 
prosecuted  against  a  state  within  the 
eleventh  amendment.  Cohens  v.  Vir- 
ginia (1821)  6  Wheat.  264,  410,  5  L. 
Ed.  257. 

State  courts  are  not  within  the  con- 
stitution conferring  appellate  jurisdic- 
tion on  the  supreme  court.  Johnson  v. 
Gordon  (1854)  4  Cal.  368;  Ferris  v. 
Coover  (1858)  11  Cal.  175;  Padelford 
V.  Savannah  (1854)  14  Ga.  438;  Stunt 
V.  The  Steamboat  Ohio  (1855)  3  Ohio 
Dec.  362.  But  see  Piqua  Bank  v. 
Knoup  (1856)  6  Chip  St  342,  holding 
that  the  provision  includes  the  courts 
of  last  resort  of  the  different  states. 
See  Stunt  v.  The  Steamboat  Ohio 
(1855)  3  Ohio  Dec.  362,  4  Am.  Law 
Reg.  (O.  S.)  49,  holding  that  the  su- 
preme court  has  no  supervising  power 
over  the  state  courts. 

2.  Construction  and  operation  in  gen- 
erai.— This  section  is  the  only  authority 
for  taking  a  case  from  the  highest 
court  of  a  state  to  the  federal  supreme 
court  Caper  ton  v.  Ballard  (1871)  14 
Wall.  238,  241,  20  L.  Ed.  885;  Mur- 
dock  V.  Memphis  (1874)  20  Wall.  590, 
22  L.  Ed.  429;  Whitten  v.  Tomlinson 
(1895)  16  Sup.  Ct.  297,  300,  160  U.  S. 
231,  40  L.  Ed.  406;  St  Louis  &  S.  F. 
R.  Co.  V.  Hadley  (C.  C.  1909)  168  Fed. 
317.  It  is  strictly  construed,  and  it 
gives  no  right  of  review  except  in  cases 
where  the  record  shows  on  its  face 
facts  bringing  the  case  within  the  sec- 
tion. Ferris  v.  Coover  (1858)  11  Cal. 
175.  It  is  limited  by  the  constitution, 
and  must  be  construed  so  as  to  confine 
it  within  such  limits;  but  to  construe 
it  so  that  a  case  can  arise  under  the 
constitution  or  a  treaty,  only  when  a 
right  is  created  thereby,  would  defeat 
the  obvious  purpose  of  the  constitution 
and  the  statute.  New  Orleans  v.  De 
Armas  (1835)  9  Pet  224,  234,  9  L. 
Ed.  109.  It  applies  only  to  a  writ  of 
error  to  review  a  final  judgment  or  de- 
cree in  a  suit  in  the  highest  court  of 
a  state.  Farnsworth  v.  Montana 
(1889)  9  Sup.  Ct  253,  254,  129  U.  S. 
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104,  82  L.  Ed.  616.  Appellate  juris- 
diction extends  only  to  eases  enumerat- 
ed. St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Taylor  (1908)  28  Sup.  Ct.  616,  620. 
210  U.  S.  281,  52  L.  Ed.  1061;  Mattin 
V.  Hunter's  Lessee  (1816)  1  Wheat. 
304,  327,  333,  4  L.  Ed.  97;  Cohens  v. 
Virginia  (1821)  6  Wheat.  264,  379.  5 
L.  Ed.  257;  In  re  Dowd  (C.  C.  1904) 
133  Fed.  747;  Ableman  v.  Booth 
(1858)  21  How.  506.  518,  16  L.  Ed. 
169;  Linton  v.  Stanton  (1851)  12  How. 
423,  425.  13  L.  Ed.  1050;  Barron.  Use 
of  Tiernan,  v.  Baltimore  (1833)  7  Pet 
243,  248,  8  L.  Ed.  672;  Fisher  ▼. 
CockereU  (1831)  5  Pet.  248,  256.  8  L. 
Ed.  114;  Sevier  v.  HaskeU  (1871)  14 
Wall.  12,  20  L.  Ed.  827;  Los  Angeles 
Farming  &  Milling  Co.  v.  Los  Angeles 
(1910)  30  Sup.  Ct.  452,  217  U.  S.  217. 
54  L.  Ed.  736.  And  extends  to  a  case 
where  both  parties  claim  a  right  or 
title  under  the  same  act  of  congress, 
and  the  decision  is  against  the  right 
or  title  claimed  by  either  party.  Buel 
▼.  Van  Ness  (1823)  8  Wheat  312.  324. 

5  L.  Ed.  624.  See  Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street 
RaUway.  Light  &  Power  Co.  (1899)  19 
Sup.  Ct  247,  253,  172  U.  S.  475,  43 
L.  Ed.  521,  for  a  discussion  of  the 
classes  of  cases  in  which  the  final  judg- 
ment or  decree  of  a  state  court  is  re- 
viewable.   And  see  Long  v.   Converse 

(1875)  91  U.  S.  105,  113,  23  L.  Ed. 
233,  for  history  of  legislation  and  effect 
of  changes  in  statute.  See,  also,  Way- 
man  V.  Southard   (1825)   10  Wheat  1, 

6  L.  Ed.  253;  Stockton  v.  Bishop 
(1846)  4  How.  155,  168,  11  L.  Ed.  918. 

See  Slaughter  House  Cases  (1869)  10 
Wall.  273.  290. 19  L.  Ed.  915;  Murdock 
V.  Memphis  (1874)  20  Wall.  590,  592, 
22   L.    Ed.    429;     Doyle   v.    Wisconsin 

(1876)  94  U.  S.  50.  52,  24  L.  Ed.  64. 
The  object  of  this  section  is  not  to 

give  a  right  of  review  wherever  the 
validity  of  an  act  of  Congress  is  drawn 
in  question,  but  to  prevent  states  from 
frittering  away  the  authority  of  the 
federal  government  by  limiting  too 
closely  the  construction  of  federal  stat- 
utes. De  Lamar's  Nevada  Gold-Min. 
Co.  V.  Nesbitt  (1900)  20  Sup.  Ct 
715,  177  U.  S.  523,  44  L.  Ed.  872.  The 
importance  of  preserving  uniformity 
in  the  construction  of  the  constitution, 
laws,  and  treaties  of  the  United  States 
is  such  that  the  power  in  respect  there- 
to has  been  vested  in  the  Supreme 
Court  Davis  v.  Packard  (1834)  8  Pet 
312,  313,  8  L.  Ed.  957. 

Jurisdiction  is  limited  to  cases  in- 
volving actual  controversies,  and  in 
which  its  judgment  will  be  effective; 
and  where  the  petition  of  the  alleged 
widow  of  an  intestate  to  revoke  admin- 
istration granted  to  his  next  of  kin  is 
dismissed  by  the  surrogate's  court  be- 
cause a  divorce  obtained  by  her  in 
another  state  from  a  former  husband 
was  void,  and  such  dismissal  is  affirm- 
ed by  the  court  of  appeals,  and  pending 
a  writ  of  error  it  appears  that  a  will 
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of  the  deceased  was  proved  after  judg- 
ment of  the  surrogate's  court,  so  that 
the  relief  sought  by  plaintiff  in  error 
cannot  be  afforded,  the  writ  of  error 
will  be  dismissed.  Kimball  v.  Kimball 
(1899)  19  Sup.  Ct  a39,  644.  174  U.  S. 
158.  43  L.  Ed.  932.  And  the  court 
cannot  decline  jurisdiction  to  protect 
constitutional  rights  denied  as  a  result 
of  a  decision  of  the  highest  court  of 
a  state.  Smithsonian  Institution  v.  St 
John  (1909)  29  Sup.  Ct  601,  603.  214 
U.  S.  19.  53  L.  Ed.  892.  The  federal 
supreme  court  has  not  been  constituted 
the  exclusive  tribunal  of  dernier  resort 
to  determine  all  controversies  in  rela- 
tion to  conflicts  of  authority  between 
the  federal  government  and  the  states 
of  the  American  Union.  Stunt  v.  The 
Steamboat  Ohio  (1855)  3  Ohio  Dec.  362. 
4  Am.  Law  Reg.  (O.  S.)  49.  A  district 
court  has  no  appellate  or  supervisory 
authority'  over  any  decision,  decree,  or 
judgment  of  a  state  court,  and  the 
supreme  court  has  only  the  jurisdiction 
conferred  by  this  section.  Lookout 
Mountain  R.  Co.  v.  Houston  (C.  C. 
1890). 44  Fed.  449,  451.  appeal  dismiss- 
ed (1895)  15  Sup.  Ct  1040.  159  U.  S. 
256.  40  L.  Ed.  143.  The  United  States 
circuit  court  has  no  jurisdiction  of  a 
writ  of  certiorari  to  a  state  court  to 
remove  proceedings  by  the  state  against 
a  railroad  company  under  Act  111.  May 
2.  1873.  Illinois  v.  Chicago  &  A  R. 
Co.  (C.  C.  1874)  Fed.  Cas.  No.  7.006. 
A  review  on  writ  of  error  of  a  de- 
cision of  a  state  court  on  the  ground  of 
federal  questions  as  impairing  the  ob- 
ligation of  contracts,  denying  due  pro- 
cess of  law  and  full  faith  and  credit,  is 
not  a  collateral,  but  a  direct,  proceeding 
in  the  same  case.  Hall  v.  Ames  (1911) 
190  Fed,  138,  111  C.  C.  A,  178. 

3.  ''Authority"  deflned^The  authori- 
ty conferred  by  a  state  on  its  supreme 
court  to  determine  cases  is  not  the 
"authority"  referred  to.  Bethell  ▼. 
Demaret  (1870)  77  U.  S.  (10  Wall.) 
537.  19  L.  Ed.  1007.  See  TeUuride 
Power  Transm.  Co.  v.  Rio  Grande  W. 
R  Co.  (1900)  20  Sup.  Ct  245.  175  U. 
S.  639.  44  L.  Ed.  305. 

4.  Constitution  or  laws  of  the  United 

States.— Questions  as  to  property 
rights  established  by  the  Ordinance  of 
1787,  for  the  government  of  the  North- 
west Territory,  are  not  questions  aris- 
ing under  the  constitution  or  laws  of 
the  United  States,  and  are  not  within 
the  jurisdiction  of  the  federal  courts. 
Menard  v.  Aspasia  (1831)  30  U.  S. 
(5  Pet)  505,  8  L.  Ed.  207. 

5. "State"    defined.— Territories 

are  not  states.  Messenger  v.  Mason 
(1870)  10  Wall.  507.  19  L.  Ed.  1028; 
Downes  v.  Bidwell  (1901)  21  Sup.  Ct 
770.  780,  182  U.  S.  244.  45  L.  Ed.  1088. 
When  a  bank  was  chartered  and  its 
charter  repealed  by  the  legislation  of 
a  territory,  the  validity  of  the  repeal- 
ing act  cannot  be  brought  before  the 
Supreme  Court    Miners*  Bank  y.  Iowa 
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(1851)  12  How.  1,  4,  13  L.  Ed.  867. 
And  see  Northern  Pac.  R.  Co.  v. 
Holmes  (1894)  15  Sup.  Gt.  28,  155  U. 
S.  137.  39  L.  Ed.  99. 

The  ordinance  of  secession  passed  by 
the  state  of  Louisiana  did  not  affect 
the  previous  jurisdiction  of  the  state 
supreme  court  or  its  relation  to  the 
appellate  power  of  the  supreme  court 
of  the  United  States.  White  v.  Cannon 
(1867)  6  Wall.  443,  450,  18  L.  Ed.  923. 

6. "Statute"  defined.— Any  enact- 
ment, of  the  legislature,  a  constitution, 
an  amendment  thereto,  a  by-law  or 
ordinance  enacted  within  power  dele- 
gated by  the  legislature,  or  a  regula- 
tion of  some  other  instrumentality  of 
the  state  exercising  delegated  legisla- 
tive authority,  is  a  state  statute.  Wil- 
liams V.  Bruffy  (1877)  96  U.  S.  176, 
183,  24  L.  Ed.  716;  Murray  v.  Charles- 
ton (1877)  96  U.  S.  432,  24  L.  Ed. 
760;  New  Orleans  Waterworks  Co.  v. 
Louisiana  Sugar  Ref.  Co.  (1888)  8 
Sup.  Cit.  741,  125  U.  S.  18,  31  L.  Ed. 
607;  Hamilton  Gaslight  &  Coke  Co.  v. 
HamUton  (1892)  13  Sup.  Ct  90,  146 
U.  S.  258,  36  L.  Ed.  963;  City  R.  Co. 
v.  Citizens'  Street  R,  Co.  (1897)  17 
Sup.  Ct.  653,  166  U.  S.  557,  41  L.  Ed. 
1114;  Penn  Mut.  L.  Ins.  Co.  v.  Aus- 
tin (1898)  18  Sup.  Ct.  223,  168  U.  S. 
685,  42  L.  Ed.  626;  Walla  WaUa  v. 
Walla  Walla  Water  Co.  (1898)  19  Sup. 
Ct.  77,  172  U.  S.  1,  43  L.  Ed.  341;  St. 
Paul  GasUght  Co.  v.  St.  Paul  (1901) 
21  Sup.  Ct.  575,  181  U.  S.  142,  45  L. 
Ed.  788;  Davis  &  F.  Mfg.  Co.  v.  Los 
Angeles  (1903)  23  Sup.  Ct.  498,  189  U. 
S.  207,  47  L.  Ed.  778;  Mercantile 
Trust  &  D.  Co.  v.  Columbus  (1908) 
27  Sup.  Ct  83,  203  U.  S.  311,  51  L. 
Ed.  198;  Northern  P.  R.  Co.  v.  Minne- 
sota (1908)  28  Sup.  Ct  341,  208  U. 
S.  583,  52  L.  Ed.  630;  Prentis  v.  At- 
lantic C.  L.  R.  Co.  (1908)  29  Sup.  Ct 
67,  211  U.  S.  210,  53  L.  Ed.  150; 
Grand  Trunk  Western  R  Co.  v.  RaU- 
road  Commission  (1911)  31  Sup.  Ct 
537,  221  U.  S.  400,  55  L.  Ed.  786; 
Ross  V.  Oregon  *  (1913)  33  Sup.  Ct 
220,  227  U.  S.  150,  57  L.  Ed.  458,  Ann. 
Cas.  1914C,  224;  Atiantic  Coast  Line 
R  Co.  V.  City  of  Goldsboro  (1914)  34 
Sup.  Ct  364,  232  U.  S.  548,  58  L,  Ed. 
721,  affirming  decree  (1911)  71  S.  E. 
514,  155  N.  C.  356;  Reinman  v.  City 
of  Littie  Rock  (1915)  35  S.  Ct  511, 
237  U.  S.  171,  59  L.  Ed.  900,  affirm- 
ing judgment  City  of  Little  Rock  v. 
Reinman  (1913)  155  S.  W.  105,  107 
Ark.  174. 

A  statute  must  be  passed  by  a  state 
which  is  a  member  of  the  Union,  and  a 
public  body  owing  obedience  and  con-  ' 
formity  to  its  jurisdiction  and  lawa 
A  law  passed  by  Virginia  before  the 
government  of  the  Union  took  effect 
cannot  be  examined  and  decided.  If 
public  bodies  not  duly  organized  or  ad- 
mitted into  the  Union  undertake,  as 
states,  to  pass  laws  which  might  en- 
croach  on   the    Union   or   its   granted 
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powers,  such  conduct  would  have  to  be 
reached,  either  by  the  power  of  the 
Union  to  put  down  insurrections,  or  by 
the  ordinary  penal  laws  of  the  states 
or  territories  within  which  these  bodies 
are  situated  and  acting.  Scott  v.  Jones 
(1847)  46  U.  S.  (5  How.)  343,  12  L. 
Ed.  181.  Laws  passed  by  Texas  before 
its  admission  into  the  Union  are  not 
reviewable.  League  v.  De  Young 
(1850)  11  How.  185,  203,  13  L.  Ed. 
657.  An  act  of  the  Confederate  States, 
recognized  and  enforced  as  law  in  one 
of  the  states  of  the  Confederacy,  is 
a  statute  of  such  state.  Williams  v. 
Bruffy  (1877)  96  U.  S.  176,  24  L.  Ed. 
716;  Ford  v.  Surget  (1878)  97  U.  S. 
594,  602,  24  L.  Ed.  1018. 

Where  the  validity  of  a  statute  of  a 
territory  is  drawn  in  question  in  the 
highest  court  of  a  state,  on  the  ground 
of  being  repugnant  to  the  constitution 
of  the  United  States,  the  decision  of 
the  state  court,  although  in  favor  of 
such  validity,  cannot  be  re-examined  in 
the  supreme  court  Miners*  Bank  v. 
Iowa  (1851)  53  U.  S,  (12  How.)  1>  13 
L.  Ed.  867;  Messenger  v.  Mason 
(1870)  77  U.  S.  (10  WaU.)  507,  19  L. 
Ed.  1028. 

A  state  constitution  as  a  statute. 
Central  Land  Co.  of  West  Virginia  v. 
Laidley  (1895)  16  Sup.  Ct  80,  159  U. 
S.  103,  40  L.  Ed.  91;  Turner  v.  Board 
of  Commissioners  of  Wilkes  Co.  (1899) 

19  Sup.  Ct  464,  173  U.  S.  461,  43  L. 
Ed.  768. 

7. "Suit"      defined.— The      term 

''suit'*  applies  to  any  proceeding  in  a 
court  of  justice,  by  which  an  individual 
pursues  in  a  court  of  justice  a  remedy 
w^hich  the  law  affords  him.  Weston  v. 
Charleston  (1829)  2  Pet.  449,  464.  7  L. 
Ed.  481;  Holmes  v.  Jennison  (1840) 
14  Pet  540,  10  L.  Ed.  579;  Kohl  v. 
U.  S.  (1875)  91  U.  S.  367,  23  L.  Ed. 
449;  Upshur  County  v.  Rich  (1890) 
10  Sup.  Ct.  651,  135  U.  S.  467,  34  L. 
Ed.  196. 

A  proceeding  not  in  a  court  of  jus- 
tice, but  carried  on  by  executive  officers 
in  the  exercise  of  their  proper  func- 
tions, is  not  a  suit.  Upshur  County 
V.  Rich  (1890)  10  Sup.  Ct  651,  135 
U.  S.  467,  34  L.  Ed.  196.  A  habeas 
corpus  proceeding  is  a  suit.  Holmes 
V.  Jennison  (1840)  14  Pet  540,  562, 
10  L.  Ed.  579;  Ex  parte  Milligan 
(1866)  4  Wall.  2,  18  U  Ed.  281. 

A  mandamus  proceeding  is  a  ''suit" 
KendaU  v.  U.  S.  (1838)  12  Pet  524, 
9  L.  Ed.  1181;  Kendall  v.  Stokes 
(1845)  3  How.  87,  11  L.  Ed.  506; 
Kentucky  v.  Dennison  (1860)  24  How. 
66,  16  L.  Ed.  717;  Hartman  v.  Green- 
how  (1880)  102  U.  S.  672,  28  L.  Ed. 
271;  McPherson  v.  Blacker  (1892)  13 
Sup.  Ct  3,  146  U.  S.  1,  36  L.  Ed.  869; 
American  Exp.  Co.  v.  Maynard  (1900) 

20  Sup.  Ct.  695,  177  U.  S.  404,  44  L. 
Ed.  823,  judgment  reversed  Attorney 
General  y.  American  Exp.  Co.   (1898) 
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77  N.  W.  317,  118  Mich.  682,  5  De- 
troit Leg.  N.  669. 

A  proceeding  for  a  writ  of  prohibi- 
tion to  restrain  a  municipality  from 
carrying  a  municipal  ordinance  into  ef- 
fect because  of  its  repugnancy  to  the 
federal  constitution  is  a  **suit."  Wes- 
ton V.  City  Council  of  Charleston, 
(1829)  27  U.  S.  (2  Pet)  449,  7  L.  Ed. 
481.  A  trial  in  the  courts  of  title  to 
a  state  office  is  within  this  section,  and 
denial  of  a  federal  right  interposed  in 
defense  is  reviewable.  Boyd  v.  Nebras- 
ka (1892)  12  Sup.  Ct  375.  143  U.  S. 
135,  36  L.  Ed.  103.  Legislative  pro- 
ceedings are  not  a  suit.  Prentis  v. 
Atlantic  Coast  Line  Co.  (1908)  29 
Sup.  Ct.  67,  69,  211  U.  S.  210,  53  L. 
Ed.  150. 

8. "Highest   court   of   a   state" 

defined.— McKnight  v.  James  (1895) 
155  U.  S.  685,  15  Sup.  Ct.  248,  39  L. 
Ed.  310. 

A  writ  of  error  lies  to  examine  the 
judgment  of  a  state  inferior  court 
which  is  the  highest  court  of  the  state 
to  which  the  case  may  be  carried.  Ka- 
nouse  V.  Martin  (1853)  15  How.  198, 
211,  14  L.  Ed.  660;  Downham  v.  Al- 
exandria (1869)  9  Wall.  659,  19  L.  Ed. 
807;  Missouri,  K.  &  T.  R.  Co.  v.  El- 
liott (1902)  22  Sup.  Ct.  446,  184  U.  S. 
530,  46  L.  Ed.  673;  Commonwealth  of 
Kentucky  v.  Powers  (1906)  26  S.  Ct 
387,  201  U.  S.  1,  50  L.  Ed.  633  (re- 
versing order  [C.  C.  19051  139  Fed. 
452) ;  Western  Union  Telegraph  Co.  v. 
Hughes  (1906)  27  Sup.  Ct  162,  203 
U.  S.  505,  51  L.  Ed.  294.  Though  it  is 
only  final  judgments  or  decrees  of  the 
highest  court  of  a  state  which  can  be 
re-examined  on  a  writ  of  error.  Hart 
V.  Burnett  (1862)  20  Cal.  169. 

The  court  cannot  review  a  decision  of 
a  state  subordinate  appellate  court  when  • 
it  does  not  affirmatively  appear  from 
the  record  that  a  decision  could  not 
have  been  had  in  the  highest  state 
court  Fisher  v.  Perkins  (1887)  7 
Sup.  Ct.  1227,  122  U.  S.  522,  30  L.  Ed. 
1192;  Mullen  v.  Western  Union  Beef 
Co.  (1899)  19  Sup.  Ct  404,  173  U.  S. 
116,  43  L.  Ed.  635,  dismissing  appeal 
(1897)  49  P.  425,  9  Colo.  App.  497. 
Nor  entertain  a  writ  of  error  to  the 
superior  court  of  Kentucky,  unless  the 
record  shows  affirmatively  that  a  deci- 
sion of  the  case  could  not  have  been 
had  in  the  court  of  appeals.  Fisher  v. 
Carrico  (1887)  122  U.  S.  522,  7  Sup. 
Ct  1227,  30  L.  Ed.  1192.  And  in  the 
absence  of  any  attempt  to  procure  a 
review,  it  cannot  be  said  that  the  state 
supreme  court  would  not  have  taken 
cognizance  of  the  case,  and  the  federal 
supreme  court  is  without  jurisdiction. 
Mullen  V.  Western  Union  Beef  Co. 
(1899)  19  S.  Ct.  404,  173  U.  S.  116, 
43  L.  Ed.  635,  dismissing  appeal  (1897) 
49  P.  425,  9  Colo.  App.  497. 

Where  the  legislature  of  a  state 
makes  the  judgment  of  its  own  district 
court,  in  a  certain  class  of  cases,  final 
and  without  appeal,  that  court  is,  for 

(1586) 


that  class  of  cases,  th%  highest 
Downham  v.  aty  of  Alexandria  (1869) 
76  U.  S.  (9  Wall.)  659,  19  L.  Ed,  807. 
A  judgment  of  the  trial  court  is  that 
of  the  highest  court  of  the  state  where 
the  highest  state  tribunal  has  denied  a 
writ  of  error  to  the  trial  court  Greg- 
ory V.  McVeigh  (1874)  23  Wall.  294, 
23  U  Ed.  166;    Bergemann  v.  Backer 

(1895)  15  Sup.  Ct  727,  728,  157  U.  S. 
655,  39  L.  Ed.  845;    Bacon  v.  Texas 

(1896)  16  Sup.  Ct  1023,  1027,  163  U. 
S.  207,  41  L.  Ed.  132;  Western  Union 
Telegraph  Co.  v.  Crovo  (1911)  31  Sup. 
Ct  399,  220  U.  S.  364,  55  L.  Ed.  498. 

Where,  in  the  trial  of  a  criminal 
case,  the  judge  in  the  superior  court 
refused  to  stay  judgment  and  certify 
exceptions,  and  proceeded  to  give  judg- 
ment and  sentence,  under  St  Mass. 
1864,  c.  250,  §  5,  and  the  prisoner  was 
thereupon  committed,  such  judgment 
must  be  considered  a  final  judgment  of 
the  highest  court.  Bryan  v.  Bates 
(1866)  94  Mass.   (12  Allen)  201. 

A  party  aggrieved  by  a  ruling  of  the 
superior  court  of  Massachusetts  can- 
not, without  bringing  the  question  be- 
fore the  supreme  judicial  court  for  ad- 
judication, at  once  apply  for  a  writ  df 
error.  Fleming  v.  Clarke  (1866)  94 
Mass.  (12  Allen)  191.  The  Missouri 
Court  of  Appeals  is,  on  matters  within 
its  jurisdiction,  a  court  of  final  resort 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott 
(1902)  22  Sup.  Ct  446,  184  U.  S.  530, 
46  L.  Ed.  673;  First  Nat  Bank  v.  Mis- 
souri Glass  Co.  (Mo.  1912)  147  S.  W. 
1030.  Ohio  court  of  appeals  is  not  the 
highest  court  of  the  state,  where  the 
Supreme  Court  of  Ohio  has  not  been 
asked  to  exercise  its  discretionary  pow- 
ers under  the  state  Constitution  to  re- 
view a  judgment  Stratton  v.  Stratton 
(1915)  36  S.  Ct  26.  The. superior 
court  of  Rhode  Island,  and  not  the  gen- 
eral assembly  (which  sometimes  exer- 
cises ultimate  judicial  authority),  is  the 
highest  court  of  law  in  that  state.  Ol- 
ney  v.  Arnold  (1796)  3  U.  S.  (3  DaU.) 
308,  1  L.  Ed.  614.  The  Texas  Court 
of  Civil  Appeals  is  the  highest  court 
of  the  state  in  a  case  in  which  the  Su- 
preme Court  of  the  state  has  dismiss- 
ed, for  want  of  jurisdiction,  an  appli- 
cation to  review  its  judgment  SulU- 
van  V.  State  of  Texas  (1908)  28  S.  Ct 
215,  207  U.  S.  416,  Adv.  S.  U.  S  215. 
52  L.  Ed.  274,  affirming  judgment  (Tex. 
Civ.  App.  1906)  95  S.  W.  645. 

A  judgment  of  an  inferior  state 
court,  entered  after  reversal,  by  the 
highest  court  of  the  state,  of  a  previ- 
ous judgment,  and  the  remand  of  the 
case  for  further  proceedings,  cannot  be 
directly  reviewed.  Great  Western  TeL 
Co.  V.  Burnham  (1896)  162  U.  S.  339, 
16  Sup.  Ct  850,  40  L.  Ed.  991,  distin- 
guishing Northern  Pac.  R,  Co.  v.  Ellis 
(1892)  144  U.  S.  458,  12  Sup.  Ct  724, 
36  L.  Ed.  504,  holding  that  a  decision 
that  a  former  judgment  was  res  judi- 
cata presents  no  federal  question.  See 
Williams  v.  Bruflfy   (1880)   102  U.   S. 
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248,  26  L.  Ed.  135,  holding  that  when 
the  highest  court  of  a  state,  by  any 
form  of  decision,  affirms  or  denies  the 
validity  of  a  judgment  of  an  inferior 
court,  over  which  it  by  law  can  exer- 
cise appellate  authority,  the  jurisdic- 
tion of  the  United  States  Supreme 
Court  to  review  such  decision,  if  it  in- 
volve a  federal  question,  will,  upon  a 
proper  proceeding,  attach.  It  cannot 
make  any  difference  whether,  after  an 
examination  of  the  record  of  the  court 
below,  such  decision  be  expressed  by 
refusing  a  writ  of  error  or  superse- 
deas, or  by  dismissing  a  writ  previous- 
ly allowed.  And  see,  also,  State  ex  rel. 
Iba  V.  Mosman  (1910)  133  S.  W.  38, 
231  Mo.  474,  holding  that  the  action  of 
a  state  trial  court  in  removing  a  cause 
to  the  federal  court  is  reviewable  by 
the  state  Supreme  Court  only,  and  not 
by  the  United  States  Supreme  Court; 
the  latter  court  not  having  jurisdiction 
of  an  appeal  from  an  order  or  judg- 
ment of  an  inferior  state  court  in  that 
or  any  other  case. 

11.  CHARACTER      OF      DECISIONS 
AND    QUESTIONS    RE- 
VIEWABLE 

9.  Amount  In  controversy.— The  right 
of  review  is  not  made  to  depend  on  the 
money  value  of  the  thing  in  controver- 
sy, but  on  the  character  of  the  right 
in  dispute  and  the  judgment  which  the 
state  court  has  pronounced  on  it.  Buel 
V.  Van  Ness  (1823)  8  Wheat.  312,  6 
L.  Ed.  624;  Btrry  v.  Mercein  (1847)  5 
How.  103,  120,  12  L.  Ed.  70. 

10.  Criminal  oases.— This  section  ap- 
plies to  criminal  as  well  as  to  civil 
cases.  Tvritchell  v.  Commonwealth 
(1868)  74  U.  S.  (7  Wall.)  321,  19  L. 
Ed.  223. 

11.  Diverse  citizenship  as  ground  for 
review.— A  writ  of  error  does  not  lie 
on  the  ground  that  the  parties  are 
citizens  of  different  states.  French  v. 
Hopkins  (1888)  124  U.  S.  524,  8  Sup. 
Ct  589,  31  L.  Ed.  536;  Barrington  v. 
Missouri  (1907)  27  Sup.  Ct  582,  584, 
205  U.  S.  483.  51  L.  Ed.  890;  Hamil- 
ton ▼.  Kneeland  (1865)  1  Nev.  60. 
See  Cohens  v.  Virginia  (1821)  6  Wheat. 
264,  5  L.  Ed.  257;  Virginia  Coupon 
Cases  (C.  C.  1885)  25  Fed.  657,  658. 

12.  State  as  a  party .*— The  court  has 
jurisdiction  to  review  a  decision  in  a 
suit  in  which  the  validity  of  a  state 
statute  was  attacked  on  the  ground  of 
its  alleged  repugnancy  to  the  constitu- 
tion of  the  United  States,  and  the  de- 
cision was  in  favor  of  its  validity, 
though  the  state  was  a  party  to  the 
suit,  and  it  might  originally  have  been 
brought  in  the  supreme  court.  Cohens 
v.  Virginia  (1821)  19  U.  S.  (6  Wheat) 
264,  5  L.  F^.  257. 

A  citizen  may  bring  an  appellate  suit 
in  the  federal  supreme  court  against  his 
own  to  reverse  a  judgment  against  him. 
Virginia  Coupon  Cases  (C.  C.  1885) 
25  Fed.  654. 


IS.  United  States  as  a  party^— Judg- 
ments in  the  state  courts  against  the 
United  States  cannot  be  brought  to  the 
supreme  court  for  re-examination  on 
a  writ  of  error,  except  in  cases  where 
the  same  relief  would  be  afforded  to 
private  parties.  U.  S.  v.  Thompson 
(1876)  93  U.  S.  586,  588,  23  L.  Ed.  982. 

14.  Final  Judgments  or  decrees.— The 
jurisdiction  extends  only  to  final  judg- 
ments or  decrees.  Loeber  v.  Schroeder 
(1893)  13  Sup.  Ct  934,  936,  149  U.  a 
580.  37  L.  Ed.  856;  Cotton  v.  Hawaii 
(1908)  29  Sup.  Ct.  85,  87,  211  U.  S. 
162,  53  L.  Ed.  131;  Missouri  &  K.  I. 
Ry.  Co.  V.  City  of  Olathe  (1911)  32 
Sup.  Ct.  46,  222  U.  S.  185,  56  L.  Ed. 
155;  Louisiana  Nav.  Co.  v.  Oyster 
Commission  (1912)  33  Sup.  Ct.  78,  226 
U.  S.  99,  57  L.  Ed.  138.  See  Campbell 
V.  Strong  (Super.  Ct.  Ark.  1832)  Fed. 
Cas.  No.  2,367b. 

15.  Test  of  finaiity.— Finality  of  a 
judgment  is  to  be  tested  by  its  form, 
and  the  court  cannot,  for  the  purpose 
of  determining  whether  its  reviewing 
power  exists,  resort  to  the  state  law  for 
the  purpose  of  converting  a  judgment 
not  on  its  face  final  into  one  final  in 
character.  Norfolk  &  S.  Tump.  Co.  v. 
Virginia  (1912)  32  Sup.  Ct  828,  225 
U.  S.  264,  56  L.  Ed.  1082;  Louisiana 
Nav.  Co.  V.  Oyster  Com.  of  Louisiana 
(1912)  33  Sup.  Ct.  78,  226  U.  S.  99, 
57  L.  Ed.  138.  See  Western  Union 
Tel.  Co.  V.  Crovo  (1911)  31  Sup.  Ct 
399,  220  U.  S.  364,  55  L.  Ed.  498.  And 
see  Gregory  v.  McVeigh  (1874)  23 
Wall.  294,  23  L.  Ed.  156. 

An  afBrmance  by  an  equal  division  of 
the  judges  of  the  decision  of  the  trial 
court  of  the  state  is  reviewable.  Les- 
sieur  v.  Price  (1851)  12  How.  59,  72, 
13  L.  Ed.  893.  See  Hartman  v.  Green- 
how  (1880)  102  U.  S.  672,  26  L.  Ed. 
271,  holding  that  it  is  immaterial 
whether  the  court  was  exercising 
original  or  appellate  jurisdiction. 

16.  Determination  of  controversy d— 
A  judgment  or  decree  which  terminates 
the  litigation  between  the  parties  on  the 
merits,  so  that  the  lower  court  may  ex- 
ecute its  judgment  on  affirmance,  is 
final.  Whiting  v.  Bank  of  United 
States  (1839)  13  Pet  6,  10  L.  Ed.  33; 
Forgay  v.  Conrad  (1848)  6  How.  201, 
12  L.  Ed.  404;  Craighead  v.  Wilson 
(1855)  18  How.  199,  15  L.  Ed.  332; 
Beebe  v.  Russell  (1856)  19  How.  283, 15 
L.  Ed.  668;  Bronson  v.  Railroad  Co. 
(1862)  2  Black,  524,  17  L.  Ed.  347; 
Thomson  v.  Dean  (1868)  7  WaU.  342, 
19  L.  Ed.  94;  St.  Clair  County  v. 
Lovingston  (1873)  18  WalL  628,  21  L. 
Ed.  813;  Parcels  v.  Johnson  (1874)  20 
Wall.  653,  22  L.  Ed.  410;  Crosby  v. 
Buchanan  (1874)  23  WalL  420,  23  L. 
Ed.  138;  Railroad  Co.  v.  Swasey 
(1874)  23  Wall.  405,  23  L.  Ed.  136; 
Commissioners  v.  Lucas  (1876)  93  U. 
S.  108,  23  L.  Ed.  822;  Bostwick  v. 
Brinkerhoff  (1882)  1  Sup.  Ct  15,  106 
U.  S.  8,  27  L.  Ed.  73;  Mower  v.  Fletch- 
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er  (1885)  6  Sup.  Ct.  799,  114  TJ.  S. 
127,  29  L.  Ed.  117;  Clark  v.  City  of 
Kansas  City  (1899)  19  Sup.  Ct.  207, 
208.  172  U.  S.  334,  43  L.  Ed.  467. 

A  **final  judgment"  is  one  which  de- 
termines the  particular  cause,  and  it  is 
not  required  that  such  judgment  shall 
finally  decide  on  the  rights  litigated. 
Thus,  where  a  prohibition  is  applied 
for,  to  restrain  a  party  from  doing  an 
act  alleged  to  be  repugnant  to  the  fed- 
eral constitution  and  the  court  refuses 
to  grant  it  on  the  ground  that  the  stat- 
ute which  authorizes  such  act  does  not 
violate  the  constitution,  a  writ  of  error 
lies.  Weston  v.  City  Council  of 
Charleston  (1829)  27  U.  S.  (2  Pet) 
449,  7  L.  Ed.  481.  But  no  judgment  is 
final  which  does  not  terminate  the  liti- 
gation between  the  parties.  St.  Clair 
County  V.  Lovingston  (1873)  18  WalL 
628,  21  L.  Ed.  813.  And  before  an  ap- 
peal can  be  prosecuted  by  any  one  or 
more  of  several  defendants  the  case 
should  be  determined  as  to  all. 
Meagher  v.  Minnesota  Thresher  Mfg. 
Co.  (1892)  12  Sup.  Ct  876.  877, 145  U. 
S.  608.  36  L.  Ed.  834. 

A  judgment  affirming,  on  a  third  ap- 
peal, a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff,  is  the  first  final 
judgment  in  the  action  which  is  re- 
viewable, where  the  highest  state  court, 
on  the  first  appeal,  reversed  the  order 
of  the  lower  court,  granting  a  petition 
for  the  removal  of  the  action  to  a  fed- 
eral Circuit  Court,  and  remanded  the 
case  for  trial,  and,  on  the  second  ap- 
peal, reversed  a  judgment  entered  on  a 
directed  verdict  in  favor  of  defendant, 
though  the  court,  on  such  third  appeal, 
regarded  itself  as  bound  by  its  prior  de- 
cision as  the  law  of  the  case,  and  de- 
clined again  to  consider  the  federal 
question.  Chesapeake  &  Ohio  Ry.  Co. 
V.  McCabe  (1909)  29  S.  Ct  430,  213 
U.  S.  207,  53  L.  Ed.  765,  reversing 
judgment  Maysville  &  B.  S.  R.  Co.  v. 
McCabe's  Adm'x  (1901)  100  S.  W.  219, 
30  Ky.  Law  Rep.  1009. 

A  judgment  ordering  a  canal  company 
to  deliver  its  water  way  to  the  state 
and  all  improvements  including  the 
roadways  which  comprise  all  the  prop- 
erty sued  for,  and  disposing  of  the  fed- 
eral right  asserted  by  the  canal  com- 
pany, is  final,  though  there  was  reserv- 
ed for  further  adjudication  a  dispute 
whether  a  small  piece  of  ground  was 
appurtenant,  and  an  accounting  was 
ordered,  and  such  judgment  authorizes 
a  writ  of  error  from  the  federal  Su- 
preme Court.  Carondelet  Canal  & 
Navigation  Co.  v.  State  of  Louisiana 
(1914)  34  S.  Ct  627,  233  U.  S.  362, 
58  L.  Ed.  1001,  reversing  judgment 
State  V.  Carondelet  Canal  &  Naviga- 
tion Co.  (1911)  56  So.  137, 129  La.  279. 

17.  — -  Voluntary  subml88ion.~A 
judgment  is  not  rendered  incapable  of 
being  reviewed  by  the  fact  that  it  was 
rendered  on  a  voluntary  submission 
under  state  code.    Aldrich  v.  .Xtna  Ins. 
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Co.  (1869)  8  WaU.  491,  494,  19  L.  Ed. 
473. 

18. Conditional       Judgment.'-A 

judgment  which  reverses  and  modifies 
a  judgment,  and  does  not  permit  fur- 
ther proceedings  in  the  inferior  court 
if  defendants  consent  to  a  modification 
as  to  damages,  which  they  do,  is  final. 
Atherton  v.  Fowler  (1875)  91  U.  S. 
143,  146,  23  L.  Ed.  265. 

19.  —  Bankruptcy  oasoSd^Where 
in  an  action  on  a  bond  a  judgment  dis- 
charging the  principal  was  reversed  in 
the  state  supreme  court  on  the  ground 
that  he  was  not  entitled  to  an  exemp- 
tion which  he  claimed  under  the  bank- 
ruptcy act,  and  a  judgment  against  his 
sureties  was  affirmed  because  they  were 
held  not  entitled  to  the  benefit  of  his 
discharge,  both  judgments  were  finaL 
0*Dowd  ▼.  Russell,  Use  of  Glendenning, 
(1871)  14  WalL  402,  20  L.  Ed.  857. 

20. Condemnation  proceedingsd— 

A  decree  of  the  highest  court  of  a  state 
in  which  a  decision  in  the  matter  could 
be  had,  passed  in  pursuance  of  an  act 
of  the  legislature,  ordering  an  inquisi- 
tion, held  by  a  sheriff's  jury  upon  lands 
taken  by  a  railroad  company  and  con- 
firmed by  the  court,  to  be  set  aside  and 
a  new  inquisition  to  be  held,  is  final 
judgment  Baltimore  &  S.  R.  Co.  v. 
Nesbit  (1850)  51  U.  S.  (10  How.)  395, 
13  L.  Ed.  469. 

In  condemnation  proceedings,  where 
the  right  to  condemn  ifi  contested,  a 
judgment  for  condemnation  is  final, 
though  the  compensation  is  still  to  be 
determined  by  commissioners  appointed 
to  estimate  it  Wheeling  &  B.  Bridge 
Co.  V.  Wheeling  Bridge  Co.  (1891)  11 
Sup.  Ct  301,  302,  138  U.  S.  287,  34  L. 
Ed.  967. 

21.  — -  Contemptd^A  decision  of  the 
highest  court  of  a  state  construing  its 
own  prior  judgment,  and  holding  that 
a  party  thereto  has  not  been  guilty  of 
contempt,  is  not  a  final,  appealable 
judgment  Newport  Light  Co.  v.  City 
of  Newport  (1894)  151  U.  S.  527,  14 
Sup.  Ct  429,  38  L.  Ed.  259. 

22. Ejectment.— A  judgment 

awarding  a  writ  of  restitution  in  eject- 
ment, where  in  the  execution  of  a  writ 
of  habere  facias  possessionem  the  sher- 
iff had  improperly  turned  a  person  out 
of  possession,  is  not  final.  Smith  v. 
Trabue  (1835)  9  Pet  4,  7,  9  L.  Ed.  30. 

23.  Executlon^An  order  over- 
ruling a  motion  to  quash  an  executioa 
is  not  final,  and  a  judgment  affirming 
such  an  order  is  not  renewable.  Loe- 
ber  V.  Schroeder  (1893)  13  Sup.  Ct. 
034,  935,  149  U.  S.  580,  37  L.  Ed.  856- 

24.  Habeas  corpus.— -An  order  by 

one  of  the  judges  of  a  superior  court, 
made  on  the  return  to  writ  of  habeas 
corpus  granted  by  him,  dismissing  the 
writ  and  remanding  the  prisoner,  is  not 
a  final  judgment  or  decree.  Clarke  y. 
.McDade  (1897)  17  S.  Ct  284,  165  U. 
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S.  168,  41  L.  Ed.  673.  See  Holmes  v. 
Jennison  (1840)  14  Pet.  540,  562,  10 
L.  Ed.  570,  as  to  whether  a  judgment 
in  habeas  corpus  is  final. 

25.  inJunction^A  decree  affirm- 
ing an  order  refusing  to  dissolve  an  in- 
junction is  not  reviewable.  Gibbons  v% 
Ogden  (1821)  6  Wheat  448,  449,  5  L. 
Ed.  302. 

Where  a  perpetual  injunction  was 
granted  by  a  subordinate  state  court, 
and  on  appeal  the  highest  court  decid- 
ed that  the  party  in  whose  favor  the 
injunction  had  been  granted  was  enti- 
tled to  relief,  and  remanded  the  cause 
to  such  subordinate  court,  there  was 
not  a  final  decree.  Pepper  v.  Dunlap 
(1847)  5  How.  51,  52,  12  L.  Ed.  46. 

A  decree  on  motion  to  dissolve  an  in- 
junction in  the  courts  of  a  chancery 
cause,  but  not  finally  disposing  of  the 
bill,  is  not  final.  Verden  v.  Coleman 
(1855)  18  How.  86,  15  L.  Ed,  272. 

A  decree  merely  dissolving  an  injunc- 
tion granted  in  an  inferior  court  is  not 
final  Moses  v.  Mobile  (1872)  15  WalL 
387,  390,  21  L.  Ed.  176. 

A  judgment  on  appeal  from  an  inter- 
locutory order  granting  a  temporary 
injunction,  which  reversed  the  order 
and  remanded  the  cause  with  directions 
to  dismiss  the  complaint,  is  final.  Tip- 
pecanoe County  V.  Lucas  (1876)  93  TJ. 
S.  108,  113,  23  L.  Ed.  822. 

26.  —  Mandamus.— A  judgment  de- 
nying a  writ  of  mandamus  is  final. 
Hartman  v.  Greenhow  (1880)  102  U. 
S.  672,  675,  676,  26  L.  Ed.  271. 

27.  Prohibition.— Judgment  dis- 
posing of  writ  of  prohibition  sued  out 
under  Code  Ala.  1907,  §§  4864-4867, 
4S72,  to  prevent  inferior  court  from 
taking  jurisdiction,  is  final  judgment. 
Mt.  Vernon-Woodberry  Cotton  Duck 
Co.  V.  Alabama  Interstate  Power  Co. 
(1916)  36  S.  Ct.  234. 

28.  —  Receivers^When  a  creditor 
of  a  railroad  company  obtained  the 
appointment  of  a  receiver  to  operate 
the  railroad,  and  apply  profits  to  the 
payment  of  its  debts,  and  thereafter 
the  comptroller  general  of  the  state 
was  authorized  to  take  possession  of 
the  road,  a  decision  on  appeal  which 
adjudged  that  the  comptroller  hold  and 
administer  such  road  according  to  the 
power  conferred  by  statute,  the  assets 
of  the  road  to  be  subject  to  the  direc- 
tion of  the  court,  was  not  final.  Hand 
T.  Hagood  (1880)  131  U.  S.  Append, 
dxxxi,  26  L.  Ed.  801. 

29. Crimlnai  casesw— Where  state 

court  reverses  a  conviction  in  a  capi- 
tal case,  so  that  it  must  be  sent  back 
for  trial  on  its  merits,  the  judgment  is 
not  final.  Rankin  v.  Tennessee  (1870) 
XL  Wall.  380,  381,  20  L.  Ed.  175. 

A  judgment  of  a  lower  state  court  in 
a  criminal  case  may,  after  denial  of  a 
writ  of  error  to  the  supreme  court,  be 
considered  final.     Clark  y.  Pennsylva- 


nia (1888)  128  U.  S.  395,  9  Sup.  Ct. 
113,  32  L.  Ed.  487. 

30. Removai  of  causes.— A  judg- 
ment dismissing  a  petition  for  removal 
to  the  federal  court  and  remanding  the 
cause  to  the  lower  court  is  not  final. 
Kamball  v.  Evans  (1876)  93  U.  S.  320, 
321,  23  L.  Ed.  920. 

31.  P leadings.— Where  an  infor- 
mation in  quo  warranto  called  upon  the 
president,  directors,  and  company  of 
the  Miners'  Bank  of  Dubuque  to  show 
by  what  warrant  they  claimed  the  right 
to  use  the  franchise,  and  the  plea  re- 
ferred to  an  act  of  incorporation,  to 
which  it  was  replied  that  the  act  had 
been  repealed,  and  the  rejoinder  alleged 
that  the  repealing  law  was  passed 
without  notice  to  the  parties,  and  with- 
out any  evidence  of  misuse  of  the  fran- 
chise, a  judgment  sustaining  a  demur- 
rer to  the  rejoinder  without  anything 
further,  was  not  final.  Miners'  Bank 
V.  U.  S.  (1847)  46  U.  S.  (5  How.)  213, 
12  L.  Ed.  121. 

Neither  a  judgment  reversing  a  judg- 
ment of  an  inferior  court  and  directing 
it  to  proceed  according  to  law,  nor  the 
judgment  subsequently  rendered  by  the 
latter  court  after  overruling  a  demur- 
rer to  replies  and  sustaining  an  answef 
in  accordance  with  the  decision  of  the 
highest  court,  is  final.  McComb  v. 
Knox  County  (1875)  91  U.  S.  1,  2,  23 
L.  Ed.  186. 

A  judgment  affirming  an  interlocutory 
order  overruling  a  demurrer  with  per- 
mission to  plead  further  is  not  final; 
Meagher  v.  Minnesota  Thresher  Mfg. 
Co.  (1892)  12  Sup.  Ct.  876,  877,  145 
U.  S.  608,  36  L.  Ed.  834. 

Where  the  statute  of  a  state  permits 
the  amendment  of  a  petition  when  a 
demurrer  thereto  has  been  sustained,  a 
judgment  reversing  the  decision  of  the 
lower  court  overruling  a  demurrer,  and 
directing  that  it  be  sustained,  is  not 
final.  Clark  v.  City  of  Kansas  City, 
Kan.  (1899)  19  S.  Ct.  207,  172  U.  S. 
334,  43  L.  Ed.  467. 

32.  New    trial.— A    record    in    a 

state  court  showing  a  verdict  and  mo- 
tion for  new  trial,  but  no  judgment  on 
the  verdict,  does  not  show  a  final  judg- 
ment National  Life  I^s.  Co.  v.  Schef- 
fer  (1882)  131  U.  S.  (Appendix)  cciii, 
26  L.  Ed.  1110. 

The  court  cannot  review  a  judgment 
affirming  an  order  refusing  a  new  trial. 
Beaupre  v.  Noyes  (1891)  11  Sup.  Ct. 
296,  298,  138  U.  S.  397,  34  L.  Ed.  991. 

33. Reliearing^A  decision  grant- 
ing or  refusing  a  rehearing  in  an  equity 
suit  is  not  re-examiuable.  Steines  v. 
Franklin  County  (1871)  14  Wall.  15, 
21,  22,  20  L.  Ed.  846. 

34. Remanding    on    reversal    or 

afflrmance  or  dismissal   of  appeal.- A 

judgment  or  decree  reversing  and  re- 
manding a  cause  for  further  proceed- 
ings is  not  final.  Houston  v.  Moore 
(1818)  16  U.  S.  (3  Wheat.)  433,  4  L. 
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Ed.  428;  Winn  v.  Jackson  (1827)  25 
U.  S.  (12  Wheat.)  136,  6  L.  Ed.  577; 
Brown  v.  Union  Bank  (1846)  4  How. 
465,  11  L.  Ed.  1058;  Pepper  v.  Dun- 
lap  (1847)  5  How.  51,  12  L.  Ed.  46; 
Tracy  v.  Holcombe  (1860)  24  How. 
426,  16  Xj,  Ed.  742;  Rankin  v.  State 
(1870)  78  U.  S.  (11  Wall.)  380,  20  L. 
Ed.  175;  Moore  v.  Robbina  (1873)  18 
Wall.  588,  21  L.  Ed.  758;  St.  Clair 
County  V.  Lovingston  (1873)  18  Wall 
628,  21  L.  Ed.  813;  McComb  v.  Knox 
County  (1875)  91  U.  S.  1,  23  L.  Ed. 
185;  Zeller  v.  Switzer  (1875)  91  U.  S. 
487,  488,  23  L.  Ed.  366;  Baker  v. 
WhHe  (1875)  92  U.  S.  176,  23  L.  Ed. 
480;  Davis  v.  Crouch  (1876)  94  U.  S. 
514,  517,  24  L.  Ed.  281;  Bostwick  ▼. 
Brinkerhoflf  (1882)  1  Sup.  Ct.  15,  106 
U.  S.  3,  27  L.  Ed.  73;  Johnson  v. 
Keith  (1886)  6  Sup.  Ct  669,  117  U.  S. 
199,  29  L.  Ed.  888;  Rice  Vi  Sanger 
(1892)  12  Sup.  Ct.  664,  144  U.  S.  197, 
36  L.  Ed.  403;  Meagher  v.  Minnesota 
Thresher  Manfg.  Co.  (1892)  12  Sup. 
Ct.  876,  145  U.  S.  608,  36  L.  Ed.  834; 
Cincinnati  St.  Ry.  Co.  v.  3nell  (1900) 
21  Sup.  Ct  205,  179  U.  S.  395,  45  L. 
Ed.  248;  Haseltine  v.  Central  Nat 
Bank  (1901)  22  Sup.  Ct  49,  50,  183 
U.  S.  130,  46  li.  Ed.  117;  Louisiana 
Nav.  Co.  V.  Oyster  Com.  of  Louisiana 
(1912)  33  Sup.  Ct  78,  226  U.  S.  99, 
57  L.  Ed.  138;  Hart  y.  Burnett  (1862) 
20  CaL  169. 

A  decree  affirming  the  decree  and  re- 
manding the  case  is  not  final.  Reddall 
V.  Bryan  (1860)  65  U.  S.  (24  How.) 
420,  16  L.  Ed.  740. 

A  judgment  reversing  a  judgment  on 
appeal,  and  affirming  it  on  a  cross-ap- 
peal and  remanding  cause,  is  not  final. 
Brown  v.  Marion  Nat.  Bank  (1892)  13 
Sup.  Ct  260,  261,  146  U.  S.  619,  36 
L.  Ed.  1106. 

An  order,  on  the  reversal  of  a  decree, 
fixing  the  rights  and  liabilities  of  the 
parties,  but  remanding  cause  for  a  ju- 
dicial purpose,  such  as  stating  an  ac- 
count upon  which  a  further  decree  is 
to  be  entered,  is  not  final.  California 
Nat  Bank  v.  Stateler  (1898)  19  Sup. 
Ct  6,  7,  171  U.  S.  447,  43  L.  Ed.  233. 

A  judgment  reversing  the  decree  of 
the  trial  court  in  an  equity  cause,  and 
remanding  the  cause  for  further  pro- 
ceedings in  harmony  with  its  opinion, 
is  not  final,  though  equity  causes  are 
heard  on  appeal  de  novo  in  the  state 
court,  and  the  successful  party  is  en- 
titled to  a  decree  in  that  court  if  he 
moves  for  it,  where  no  such  decree  was 
applied  for  or  rendered,  and,  under  the 
state  practice,  newly  discovered  evi- 
dence may  be  introduced  in  the  court 
below,  and  the  pleadings  amended  after 
the  cause  is  remanded.  Schlosser  v. 
Hemphill  (1905)  25  S.  Ct  654,  198  U. 
S.  173,  49  L.  Ed.  1000,  dismissing  writ 
of  error  (1902)  90  N.  W.  842,  118 
Iowa,  452. 

There  has  been  no  decision  of  the 
federal  question  in  the  highest  court  of 
the  state  in  which  a  decision  in  the  suit 
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could  be  had,  which  is  essential  to  sus- 
tain a  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  where  the 
highest  state  court  dismissed  an  appeal 
in  the  suit  because  of  a  defect  in  the 
parties  to  such  appeal.  Newman  v. 
Gates  (1907)  27  S.  Ct  220,  204  U.  S. 
89,  51  L.  Ed.  385,  dismissing  writ  of 
error  (1904)  72  N.  E.  638,  165  Ind. 
171. 

A  judgment  affirming,  without  direct- 
ing a  dismissal,  the  judgment  of  the 
court  below,  which  had  sustained  a  de- 
murrer to  the  petition  in  a  civil  suit 
on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of 
action,  but  had  not  dismissed  the  suit, 
is  not  final.  Missouri  &  K.  I.  Ry.  Co. 
V.  City  of  Olathe  (1911)  32  S.  Ct  46, 
222  U.  S.  185,  56  L.  Ed.  155,  dismiss- 
ing appeal  Edson  v.  Same  (Kan.  1909) 
105  P.  521. 

Until  judgment  by  state  trial  court 
under  mandate  from  state  Supreme 
Court  reversing  and  remanding  for  fur- 
ther proceedings  had  been  affirmed  on 
final  writ  of  error,  there  was  no  final 
judgment  **  Coe  v.  Armour  Fertilizer 
Works  (1915)  35  Sup.  Ct  625,  237  U. 
S.  413,  59  L,  Ed.  1027,  reversing  judg- 
ment Armour  Fertilizer  Works  v.  Par- 
rish  Vegetable  &  Fruit  Co.  (1912)  68 
So.  231,  63  Fla.  64. 

Decision  of  state  Supreme  Court  on 
a  second  appeal  affirming  judgment  on 
the  ground  that  former  decision  was 
the  law  of  the  case  is  not  reviewable, 
where  the  federal  question  was  involv- 
ed in  the  first  decision,  which  was  final. 
Rio  Grande  Western  Ry.  Co.  v.  String- 
ham  (1915)  36  S.  Ct  5,  239  U.  S.  44, 
60  L.  Ed.  — .  Judgment  reversing 
judgment  for  defendant  in  a  suit  by 
railroad  to  quiet  title  to  a  right  of  way 
under  Act  March  3,  1875,  and  to  which 
defendants  claimed  title  under  a  patent 
for  a  mining  claim,  and  remanding  the 
cause  with  directions,  is  final.    Id. 

35.  Real  or  frivoious  federal  ques- 
tions^-The  court  has  no  jurisdiction, 
unless  a  real,  and  not  a  fictitious,  fed- 
eral question  is  involved.  Millinger  v. 
Hartupee  (1867)  73  U.  S.  (6  Wall.) 
258,  18  L.  Ed.  829;  Twitchell  v.  Penn- 
sylvania (1868)  7  Wall.  321,  19  L.  Ed. 
223;  The  Anarchists'  Case  (1887)  8 
Sup.  Ct  22,  23,  123  U.  S.  131,  31  L. 
Ed.  80;  City  of  New  Orleans  v.  New 
Orleans  Waterworks  Co.  (1891)  142 
U.  S.  79,  12  Sup.  Ct  142,  35  L.  Ed. 
943;  Hamblin  v.  Western  Land  Co. 
(1893)  147  U.  S.  531,  13  Sup.  Ct  353, 
37  L.  Ed.  267;  St.  Louis,  C.  G.  &  Ft 
S.  Ry.  Co.  V.  Missouri  (1895)  158  U. 
S.  478,  15  Sup.  Ct  443,  39  L.  Ed.  602; 
Clarke  v.  McDade  (1897)  17  Sup.  Ct 
284,  165  U.  S.  168,  41  L.  Ed.  673; 
St  Joseph  &  G.  I.  R.  Co.  v.  Steele 
(1897)  17  Sup.  Ct  925,  167  U.  S.  659, 
42  L.  Ed.  315;  Wilson  v.  North  Caro- 
lina (1898)  18  Sup.  Ct  435,  169  U. 
S.  586,  42  L.  Ed.  865;  Lynde  v.  Lynde 
(1901)  21  Sup.  Ct  555,  556»  181  U. 
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S.  183,  45  L.  Ed.  810;  New  Orleans 
Waterworks  Co.  ▼.  Louisiana  (1902) 
22  Snp.  Ct.  091,  694,  185  U.  S.  336,  46 
L.  Ed.  936;  Equitable  Life  Assuf. 
Soc.  V.  Brown  (1902)  23  Sup.  Ct  123, 
124,  187  U.  S.  308,  47  L.  Ed.  190; 
Sawyer  ▼.  Piper  (1903)  23  Sup.  Ct 
633',  189  U.  S.  154,  47  L.  Ed.  757; 
Wabash  R.  Co.  v.  Flannigan  (1904) 
24  Sap.  Ct  224,  226,  192  U.  S.  29,  48 
L.  Ed.  328;  Deming  v.  Carlisle  Pack- 
ing Co.  (1912)  33  Sup.  Ct  80,  226  U. 
S.  102,  57  L.  Ed.  140;  ConsoUdated 
Turnpike  Co.  v.  Norfolk  &  Ocean  View 
Ry.  Co.  (1913)  33  Sup.  Ct  605,  228 
U.  S.  596,  57  L.  Ed.  982;  Seaboard  A. 
L.  R.  Co.  ▼.  Padgett  (1915)  35  Sup.  Ct 
481,  236  U.  S.  668,  59  L.  Ed.  777; 
Parker  y.  McLain  (1915)  35  Sup.  Ct 
632,   237  U.   S.  469,  59  L.   Ed.  1061. 

A  federal  question  may  have  been  so 
explicitly  foreclosed  by  prior  decisions 
as  to  afford  no  basis  for  a  writ  of  er- 
ror. Leonard  v.  Vicksburg,  S.  &  P.  R. 
Co.  (1905)  25  Sup.  Ct.  750,  198  IT.  S. 
416,  49  L.  Ed.  1108,  dismissing  writ  of 
error  Vicksburg,  S.  &  P.  R.  Co.  v. 
IHbbs   (1904)  36  So.  223,  112  La.  51. 

A  federal  question,  which  is  frivolous, 
cannot  be  made  substantial,  so  as  to 
serve  as  basis  for  a  writ  of  error  by 
asserting  another  proposition  of .  the 
same  character.  Erie  R.  Co.  v.  Solo- 
mon (1915)  35  S.  Ct  648,  237  U.  S. 
427,  59  L.  Ed.  1033,  dismissing  appeal 
(1913)  106  N.  E.  1055.  89  Ohio  St 
406.  But  writ  of  error  cannot  be  dis- 
missed, where  federal  questions  are  not 
wholly  frivolous.  Chicago,  R.  I.  & 
Pac.  Ry.  Co.  v.  Devine  (1915)  36  S. 
Ct  27,  239  U.  S.  52,  60  L.  Ed.  — . 
And  a  writ  of  error  will  not  be  dis- 
missed for  want  of  jurisdiction,  where 
a  federal  question  is  clearly  raised, 
merely  because  the  claim  by  which  it 
is  presented  is  not  well  founded.  3lythe 
V.  Hinckley  (1901)  21  S.  Ct  390,  180 
U.  S.  333,  45  L.  Ed.  557.  Question 
of  the  effect  of  an  order  remanding  a 
cause  from  a  circuit  court  of  the  Unit- 
ed States  to  a  state  court,  in  which  the 
contention  was  made  that  the  cause 
was  still  pending  in  the  federal  court, 
gives  color  for  a  motion  to  dismiss  a 
writ  of  error.  Whiteomb  v.  Smithson 
(1900)  20  S.  Ct  248,  175  U.  S.  635,  44 
L.  Ed.  303,  affirming  judgment  Smith- 
son  V.  Chicago  O.  W.  Ry.  Co.  (1898) 
73  N.  W.  853,  71  Minn.  216. 

A  motion  to  dismiss  a  writ  of  error 
on  the  ground  that  no  federal  question 
is  involved  must  be  denied  where  the 
protection  of  the  fourteenth  amendment 
is  invoked  in  the  answer,  and  the  de- 
fense is  at  least  plausible  on  its  face. 
American  Sugar-Refining  Co.  v.  State 
ot  Louisiana  (1900)  21  Sup.  Ct  43,  179 
U.  8.  89,  45  L.  Ed.  102,  affirming  judg- 
ment State  V.  American  Sugar-Refining 
Co.  (1898)  25  So.  447.  51  La.  Ann.  562. 

A  writ  of  error  will  be  dismissed, 
where  the  subject-matter  of  the  con- 
troversy is  not  inherently  federal,  and 
the    only   federal  question   raised   has 


been  tio  explicitly  decided  by  the  Unit- 
ed States  Supreme  Court  in  accordance 
with  the  ruling  of  the  lower  court  as 
to  preclude  further  argument  on  the 
subject.  Equitable  Life  Assur.  Soc.  v. 
Brown  (1902)  23  Sup.  Ct  123,  125,  187 
U.  S.  308,  47  L.  Ed.  190. 

A  writ  of  error  to  review  a  judgment 
adverse  to  a  title  claimed  under  a 
Spanish  grant  alleged  to  have  been 
perfected  under  a  treaty  and  a  patent 
from  the  United  States  in  alleged  con- 
firmation of  such  claim,  will  not  be 
dismissed  where  the  federal  questions 
cannot  be  considered  frivolous.  Mobile 
Transp.  Co.  v.  City  of  Mobile  (iiK)3) 
23  S.  Ct  170,  187  U.  S.  479,  47  L. 
Ed.  266,  affirming  judgment  (1900)  30 
So.  645,  128  Ala.  335. 

A  writ  of  error  will  not  be  dismiss- 
ed on  the  ground  that  the  federal  ques- 
tion has  been  so  conclusively  fore- 
closed by  prior  decisions  of  the  feder- 
al Supreme  Court  as  to  cause  it  to  be 
frivolous,  where  analysis  and  exposi- 
tion are  necessary  to  make  clear  the 
decisive  effect  of  such  prior  decisions 
and  there  is  some  conflict  in  the  opin- 
ions of  the  various  state  courts  of  last 
resort  on  the  question,  and  a  division 
of  opinion  in  the  court  below.  Louis- 
vUle  &  N.  R.  Co.  V.  Melton  (1910)  30 
S.  Ct  676,  218  U.  S.  36.  54  L.  Ed.  921, 
affirming  judgment  (1907)  105  S.  W. 
366,  127  Ky.  276. 

Claim  that  judgment  operate  to  take 
property  of  plaintiff  in  error  without 
compensation  does  not  give  jurisdiction 
unless  question  is  real  and  substan- 
tial and  not  concluded  by  previous  de- 
cisions. Consolidated  Turnpike  Co.  v. 
Norfolk  &  O.  V.  Ry.  Co.  (1913)  33 
S.  Ct  605,  228  U.  S.  596,  57  L.  Ed. 
982,  denying  rehearing  (1913)  33  S. 
Ct  510,  228  U.  S.  326,  57  L.  Ed.  857. 

A  bill  averring  tliat  a  railroad  char- 
ter, and  an  exemption  from  taxation 
for  20  years  contained  therein,  consti- 
tute a  contract  with  the  state,  which 
is  violated  by  subsequent  legislation 
repealing  the  exemption,  raises  a  fed- 
eral question,  for  which  there  is  suffi- 
cient color.  Gulf  &  S.  I.  R.  Co.  v. 
Hewes  (1901)  22  S.  Ct  26,  183  U. 
S.  66,  46  L.  Ed.  86. 

Question  wnether  the  California  Leg- 
islature could  enact  Act  April  2,  1866, 
ratifying  conveyances  made  by  the  cor- 
porate authorities  of  the  city  of  Mon- 
terey of  pueblo  lands  confirmed  to  that 
city  by  the  United  States,  and  after- 
wards patented  to  it,  its  successors 
and  assigns,  is  not  unsubstantial.  City 
of  Monterey  v.  Jacks  (1906)  27  S. 
Ct  67,  203  U.  8.  380,  51  L.  Ed.  220, 
affirming  judgment  (1903)  73  P.  436, 
139  Cal.  542. 

Contention  that  proceedings  under 
Gen.  St  Conn.  §§  3694,  3695,  by  a 
railway  company  which  is  the  lessee 
of  another  railway,  and  the  owner  of 
three-fourths  of  its  stock,  to  condemn 
the  outstanding  shares  owned  by  a  per- 
son who  refuses  to  agree  to  the  terms 
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of  purchase,  violate  the  due  process  of 
law  clause,  and  impair  contract  obliga- 
tions, is  not  frivolous.  Offield  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1906)  27 
S.  Ct.  72.  203  U.  S.  372,  51  L.  Ed. 
231,  afSrming  judgment  New  York,  N. 
H.  &  H.  R.  Co.  V.  Offield  (1905)  60 
A.  740,  78  Conn.  1. 

Questions  respecting  the  impairment 
of  contract  obligations  and  the  denial 
of  due  process  of  law  because  of  the 
additional  burden  of  taxation  to  which 
the  citizens  and  taxpayers  of  a  lesser 
city,  annexed  under  the  authority  of 
Act  Pa.  Feb.  7,  1906,  §§  1-9,  to  an  ad- 
joining and  larger  city,  will  be  subject- 
ed, are  not  unsubstantial.  Hunter  v. 
City  of  Pittsburgh  (1907)  28  S.  Gt.  40, 
207  U.  S.  161,  52  L.  Ed.  151,  affirming 
judgment  In  re  City  of  Pittsburg  (1907) 
66  A.  348,  217  Pa.  227. 

Federal  question  presented  by  a 
claim  of  right  and  title  under  a  patent 
from  the  United  States  to  land  within 
the  place  limits  of  the  grant  made 
in  aid  of  branch  railroads,  which  rests 
on  the  theory  that  such  grant  was  not 
one  in  prspsenti,  and  that  title  did  not 
pass  on  completion  of  the  raUroads  and 
compliance  with  the  terms  and  condi- 
tions of  the  grant,  but  the  land  remain- 
ed in  the  jurisdiction  of  the  Land  De- 
partment, whioh,  up  to  a  short  time 
before  the  execution  of  the  patent,  had 
assumed  and  exercised  jurisdiction  over 
controversies  respecting  the  land,  is 
not  frivolous.  Missouri  Valley  Land 
Co.  V.  Wiese  (1908)  28  S.  Ct.  294,  208 
U.  S.  234,  52  L.  Ed.  466,  affirming 
judgment  Wiese  v.  Union  Pac.  Ry.  Co. 
(Neb.  1906)  lOS  N.  W.  175;  Missouri 
VaUey  Land  Co.  v.  Wrich  (1908)  28 
S.  Ct.  299,  208  U.  S.  250,  52  L.  Ed. 
473,  affirming  judgment  Wrich  v.  Union 
Pac.  Ry.  Co.  (Neb.  1906)  108  N.  W 
178. 

Contention  that  the  exemption  of 
banks  or  trust  companies  and  bona  fide 
mortgages  from  the  operation  of  Pub. 
Acts  Conn.  1907,  c.  238,  prohibiting 
exacting  more  than  15  per  cent  on 
loans,  or  accepting  a  note  for  a  greater 
amount  than  that  actually  loaned,  with 
intent  to  evade  this  provision,  denies 
the  equal  protection  of  the  laws,  is 
not  lacking  in  merit.  Griffith  v.  State 
of  Connecticut  (1910)  31  S.  Ct  132, 
134.  218  U.  S.  563,  572,  54  L.  Ed. 
1151,  1155,  affirming  judgment  State 
V.  Griffith  (1910)  74  A.  1068,  83 
Conn.  1. 

Contention  that  faith  and  credit  were 
not  given  to  the  judgment  of  a  federal 
court  dismissing  an  action  by  a  foreign 
corporation  because  of  its  failure  to 
register  within  the  state  before  enter- 
ing into  the  contract  in  suit,  by  a  deci- 
sion of  a  state  court  holding  that  such 
judgment  was  not  a  bar  to  a  second 
action  between  the  same  parties  upon 
the  same  contract,  where  the  corpora- 
tion had  brought  itself  within  the  cura- 
tive provisions  of  Act  Pa.  May  23,  1907 
(P.   L.   205),  is  not  frivoloua.     West 
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Side  Belt  R.  Co.  ▼.  Pittsburgh  Const 
Co.  (1911)  31  S.  Ct  196,  219  U.  8. 
92,  55  L.  Ed.  107,  affirming  judgment 
Pittsburg  Const  Co.  v.  W^est  Side 
Belt  R.  Co.  (1910)  76  A.  1029.  227  Pa. 
90. 

Whether  a  provision  in  a  railway 
charter  exempting  the  company  from 
liability  for  the  death  of  any  person 
in  its  service,  even  if  caused  by  its  neg- 
ligence, created  a  contract  right  pro- 
tected against  repeal  by  the  contract 
clause  of  the  federal  Constitution,  is 
substantial.  Texas  &  N.  O.  R.  Co.  v. 
Miller  (1911)  31  Sup.  Ct  534,  221  U. 
S.  408,  55  L.  Ed.  789;  Same  v.  Gross 
(1911)  31  Sup.  Ct  536,  221  U.  S.  417, 
55  L.  Ed.  796.  A  writ  of  error  to  a 
state  court  from  the  federal  Supreme 
Court  will  not  be  dismissed  for  want  of 
jurisdiction  because  the  federal  rights 
passed  on  were  correctly  decided.  Mis- 
souri Pac.  R.  Co.  v.  Larabee  (1914)  34 
Sup.  Ct  979,  234  U.  S.  459.  58  L.  Ed. 
1398,  reversing  judgment  Larabee  Flour 
Mills  Co.  v,  Missouri  Pac.  Ry.  Co. 
(1911)  116  P.  901,  85  Kan.  214. 

Contention  that  a  decision  of  a  bank- 
ruptcy court  that  a  claim  was  not  prov- 
able, left  the  claim  unaffected  by  a  dis- 
charge raises  a  federal  question.  Les- 
ser V.  Gray  (1915)  35  Sup.  Ct  227,  236 
U.  S.  70,  59  L.  Ed.  471,  affirming  judg- 
ment (1911)  70  S.  E.  104,  8  Ga.  App. 
605. 

Contention  that  error  was  committed 
in  not  taking  from  jury  a  case  under 
the  federal  Employers'  Liability  Act, 
and  not  directing  verdict  for  defendant 
for  want  of  evidence,  is  not  frivolous, 
where  state  court  and  members  of  the 
federal  Supreme  Court  were  divided  on 
the  question.  Contention  that  jury 
was  misled  by  the  instructions  may 
serve  as  basis  of  a  writ  of  error.  Sea- 
board Air  Line  Ry.  v.  Padgett  (1915) 
35  S.  Ct  481,  236  U.  S.  668,  59  L.  Ed. 
777,  affirming  judgment  Padgett  v.  Sea- 
board Air  Line  Ry.  (1914)  83  S.  E. 
633,  99  S.  C.  356.  See  Swaffoid  v. 
Templeton  (1902)  22  Sup.  Ct  783,  185 
U.  S.  487,  46  L.  Ed.  1005.  discussing 
the  duty  of  the  court  to  determine 
whether  a  federal  question  arises.  And 
see  Hall  v.  Jordan  (1872)  15  Wall.  393, 
21  L.  Ed.  72,  holding  that  an  objec- 
tion, however  frivolous,  raised  a  federal 
question. 

The  validity  of  a  statute  or  treaty 
is  not  drawn  in  question  every  time 
rights  claimed  under  it  are  controvert- 
ed, nor  is  the  validity  of  an  authority 
every  time  an  act  done  by  such  authori- 
ty is  disputed.  Cook  County  v.  Calu- 
met &  C.  Canal  &  Dock  Co.  (1891) 
11  Sup.  Ct  435,  440,  138  U.  S.  635.  34 
L.  Ed.  1110;  Kennard  v.  Nebraska 
(1902)  22  Sup.  Ct  879.  881,  186  U. 
S.  304,  46  L.  Ed.  1175. 

A  nonresident  served  with  process  ac- 
cording to  state  law  having  challenged 
the  judgment  on  the  merits,  and  the 
decision  against  him  having  been  affirm- 
ed, there  is  color  for  a  motion  to  dia- 
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miss  on  the  grround  that  there  is  no 
federa]  question  presented,  as  by  his  ap- 
pearance he  is  precluded  from  ques- 
tioning the  judgment  as  not  being  due 
process.  Sugg  v.  Thornton  (1889)  10 
Sup.  Ct.  168,  165,  132  U.  S.  524,  33 
L.  Ed.  447. 

Where  neither  the  pleadings  in  the 
trial  court,  nor  the  assignment  of 
errors,  nor  the  opinion  of  the  supreme 
court,  contain  any  reference  to  the  fed- 
eral question,  there  is  color  for  a  mo- 
tion to  dismiss.  East  Tennessee,  Y.  &, 
G.  Ry.  Co.  V.  Frazier  (1891)  11  Sup. 
Ct.  517,  519,  139  U.  S.  288,  35  L.  Ed. 
196. 

Objection  to  jurisdiction  of  state 
court  on  the  untenable  groiud  that  the 
federal  courts  have  exclusive  jurisdic- 
tion will  lay  no  foundation  for  a  writ 
of  error.  Schuyler  Nat.  Bank  v.  Bol- 
long  (1S93)  150  U.  S.  85,  14  Sup.  Ct. 
24.  37  L.  Ed.  1008;  Id.,  150  U.  S.  90, 
14  Sup.  Ct.  26,  37  L.  Ed.  1010. 

A  judgment  ousting  the  state  railroad 
commissioner  from  his  office,  after  he 
had  been  suspended  by  the  governor, 
pursuant  to  statute  creating  the  office, 
does  not  present  color  for  averring 
want  of  due  process  of  law.  Wilson  v. 
State  of  North  Carolina  (1898)  18  S. 
Ct.  435,  169  U.  S.  586,  42  L.  Ed.  865. 

A  claim  that  a  forfeiture  of  the 
charter  of  a  waterworks  company  for 
maintaining  illegal  rates  by  a  decree  of 
a  state  court  after  full  hearing  by  all 
parties  in  a  proceeding  by  quo  warranto 
impaired'  the  obligation  of  a  contract, 
or  deprived  the  company  of  its  property 
without  due  process  of  law,  or  denied 
it  the  equal  protection  of  the  laws, 
because  by  its  charter  mandamus  was 
prescribed  as  the  remedy  for  illegal 
rates,  is  without  color  of  foundation. 
New  Orleans  Waterworks  Co.  v.  State 
of  Louisiana  (1902)  22  S.  Ct.  691,  185 
U.  S.  336,  46  L.  Ed.  936,  dismissing 
writ  of  error  State  v.  New  Orleans 
Waterworks  Co.  (1901)  31  So.  395, 
107  La.  1. 

That  plaintifiE  in  error  asserts  title 
to  real  estate  under  a  clause  of  '  the 
Constitution  or  an  act  of  Congress  is 
not  in  itself  sufficient  to  give  the 
Supreme  Court  jurisdiction,  unless 
there  be  at  least  a  plausible  foundation 
for  such  claim.  Iowa  v.  Rood  (1902) 
23  Sup.  Ct.  49,  51,  187  U.  S.  87,  47 
L.  Ed.  86. 

A  claim  that  a  right  under  the  federal 
Constitution  would  be  denied  by  a  de- 
cree of  foreclosure,  unless  leave  to  file 
a  supplementary  answer  should  be 
granted,  is  clearly  without  foundation, 
where  the  defense  sought  to  be  inter- 
posed is  without  merit.  Sawyer  t. 
Piper  (1903)  23  S.  Ct.  633,  189  U.  S. 
154,  47  L.  Ed.  757  dismissing  writ  of 
error  Piper  v.  Sawyer  (1899)  80  N.  W. 
970,  78  Minn.  221. 

Claim  of  right  under  the  federal  Con- 
stitution to  prove  the  truth  of  publish- 
ed articles  held  to  constitute  a  con- 
tempt   of  court  is  clearly   unfounded. 


Patterson  v.  People  of  State  of  Colo- 
rado (1907)  27  S.  Ct.  556,  205  U.  S. 
454,  51  L.  Ed.  879,  dismissing  writ  of 
error  People  v.  News-Time  Pub.  Co. 
(Colo.  1906)  84  P.  912. 

Refusal  to  grant,  for  local  prejudice, 
the  change  of  venue  asked  for  in  a 
criminal  case,  cannot  involve  a  federal 
question  of  merit,  where  the  highest 
state  court,  after  reviewing  the  testi- 
mony, decided  that  such  refusal  was  not 
an  abuse  of  the  discretion  vested  in  the 
trial  court.  Admission  of  evidence  in 
a  criminal  case  which  the  highest  state 
court  decides  did  not  violate  the  rights 
of  the  accused  under  the  state  Consti- 
tution and  laws  cannot  involve  a  ques- 
tion of  due  process  of  law  ef  merit: 
Demurring  to  an  indictment  in  a  state 
court,  on  the  ground  that  by  reason  of 
the  inconsistency,  multiplicity,  and  re- 
pugnancy of  the  different  counts  in 
such  indictment  the  defendant  is  be- 
ing proceeded  against  in  violation  of 
the  state  and  federal  guaranty  of  due 
process  of  law,  and  in  violation  of  his 
constitutional  right  to  be  specifically 
informed  of  the  nature  and  cause  of  the 
accusation  against  him,  does  not  raise 
a  federal  question  of  sufficient  merit 
A  decision  that  accused  has  been  tried 
in  accordance  with  the  local  procedure, 
though  the  names  of  all  the  witnesses 
were  not  indorsed  on  the  indictment, 
cannot  be  reviewed,  on  the  theory  that 
a  meritorious  federal  question  was  in- 
volved in  the  claim  that  the  accused 
was  a  subject  of  Great  Britain,  and  by 
virtue  of  treaties,  the  law  of  nations, 
the  laws  and  Constitution  of  the  United 
States,  and  the  laws  of  the  state,  was 
entitled  to  know  who  were  the  wit- 
nesses against  him.  Barrington  y. 
State  of  Missouri  (1907)  27  S.  St  582, 
205  U.  S.  483,  51  L.  Ed.  890.  dismissing 
writ  of  error  State  v.  Barrington 
(1906)  95  S.  W.  235,  198  Mo.  23. 

Contentions  that  immunities  secured 
by  the  Fourteenth  Amendment,  are 
violated  by  a  decision  of  a  state  court, 
that  forfeiture  of  a  corporate  franchise 
may  be  declared  for  nonuser,  and  by  its 
ruling,  following  its  conception  of  the 
rules  of  pleading,  that  the  charges  of 
nonuser  contained  in  an  information  in 
the  nature  of  quo  warranto  stand  as 
confessed  under  the  pleadings,  so  as  to 
sustain  a  motion  for  final  judgment  of 
ouster,  are  frivolous.  Delmar  Jockey 
Club  v..  State  of  Missouri  (1908)  28 
S.  Ct.  732,  210  U.  S.  324,  52  L.  Ed. 
1080. 

Contention  that  a  state  court,  in  ap- ' 
pointing  a  receiver  of  a  foreign  cor- 
poration convicted  of  violating  state 
an ti -trust  laws,  deprives  the  corpora- 
tion of  rights  under  the  Fourteenth 
Amendment,  does  not  present  a  sub- 
stantial federal  question.  Time  or 
manner  in  which  a  state  court  sees  fit 
to  approve  the  bond  of  a  receiver  of 
the  property  of  a  corporation  convicted 
of  violating  the  state  aiiti-trust  laws 
presents  no  substantial  federal  question 
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under  Const.  Amend.  14.  Waters- 
Pierce  Oil  Co.  V.  State  of  Texas  (1908) 
29  S.  Ct.  227.  212  U.  S.  112,  53  L.  Ed. 
431. 

Contention  that  the  Fourteenth 
Amendment  is  violated  by  Const  W. 
Va.  art  13  (Code  1906,  p.  Imiv),  and 
Code,  ch.  105,  for  the  forfeiture  to  the 
state  of  lands  not  listed  by  the  owner 
for  taxation  for  five  successive  years, 
with  liberty  to  the  owner  to  intervene 
and  redeem,  having  been  decided  ad- 
versely in  a  prior  decision  of  the  fed- 
eral Supreme  Court,  affords  no  basis 
for  a  writ  of  error.  King  v.  West  Vir- 
ginia (1910)  30  Sup.  Ct  225,  216  U. 
S.  92.  54  L.  Ed.  396. 

Federal  questions  of  serious  import 
are  not  involved  in  contentions  that 
riparian  owners  were  denied  due  pro- 
cess of  law  or  the  equal  protection  of 
the  laws  by  a  decision  awarding  a 
municipality  paramount  rights  in  the 
waters  of  the  stream  under  Spanish  and 
Mexican  laws,  confirmed  by  the  United 
States  to  the  municipality  as  the  suc- 
cessor of  a  Spanish  pueblo.  Contention 
that  the  disposition  of  the  public  lands 
is  interfered  with  by  a  judgment  award- 
ing a  municipality  rights  in  the  waters 
of  a  stream  paramoimt  to  those  of 
riparian  owners,  which  rests  upon  the 
effect  of  the  Spanish  and  Mexican  laws 
governing  the  rights  of  a  pueblo  of 
which  the  municipality  is  the  successor, 
and  the  subsequent  confirmation  there- 
of under  the  federal  laws,  is  clear- 
ly unfounded.  And  so  is  contention 
that  confirmation  of  a  pueblo  claim  un- 
der Act  March  3,  1851,  c.  41,  bars  mu- 
nicipal successor  to  the  pueblo  from 
setting  up  water  rights  not  claimed  in 
the  petition  for  confirmation.  Los 
Angeles  Farming  &  Milling  Co.  v.  Los 
Angeles  (1910)  30  Sup.  Ct  452,  458, 
217  U.  S.  217,  54  L.  Ed.  736. 

Contention  that  a  marine  railway 
which  projected  beyond  the  harbor  line 
established  by  the  Secretary  of  War 
conformably  to  Act  March  3,  1899,  § 
10,  post,  §  9912,  is  illegal  and  a  public 
nuisance,  which  the  owner  of  a  vessel 
might  wantonly  injure  or  destroy, 
though  such  railway  was  constructed 
and  had  been  in  operation  many  years 
before  the  establishment  of  such  harbor 
line,  is  unfounded.  Grlng  v.  Ives 
(1912)  32  S.  Ct  167,  222  U.  S.  365, 
56  L.  Ed.  235. 

Asserted  right  to  remove  to  a  federal 
court  for  a  fraudulent  joinder  of  par- 
ties defendant  an  action  for  breach  of 
contract  in  which  a  resident  citizen  was 
made  joint  defendant  with  two  non- 
resident corporations,  on  the  assump- 
tion that  on  the  evidence  to  be  intro- 
duced the  individual  defendant  could  not 
be  held  liable,  is  frivolous.  Deming  v. 
Carlisle  Packing  Co.  (1912)  33  S.  Ct 
80,  226  U.  S.  102,  57  L.  Ed.  140,  dis- 
missing writ  of  error  Carlisle  Packing 
Co.  V.  Deming  (1911)  114  P.  172,  62 
Wash.  455. 

Claim  that  a  judgment  operated  to 
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take  property  without  compensation  is 
not  enough  to  justify  the  Supreme 
Court  in  taking  jurisdiction  of  a  writ 
of  error,  unless  it  appears  from  the 
averments  of  fact  upon  which  the  claim 
must  depend  that  the  question  is  real 
and  substantial.  Contention  that  high- 
est court  of  a  state  denied  due  process 
of  law,  where  it  rested  its  decision  on 
the  doctrine  that  when  corporation  hav- 
ing power  of  eminent  domain  enters  on 
the  property  in  question  under  deed  of 
a  mortgagor,  and  places  improvements 
on  the  land,  it  may  condemn  the  title  of 
the  mortgagor  without  regard  to  the 
improvements,  is  lacking  in  merit 
Consolidated  Turnpike  Co.  v.  Norfolk  & 
O.  V.  Ry.  Co.  (1913)  33  S.  Ct  605, 
228  U.  S.  596,  57  L.  Ed.  982,  denying 
rehearing  (1913)  33  S.  Ct  510,  228 
U.  S.  326,  57  L.  Ed.  857. 

R.  S.  §  723,  post,  §  1244,  is  so  inap- 
plicable to  the  practice  in  United 
States  court  for  the  Indian  Territory, 
which,  under  Act  March  1,  1889,  f  6, 
is  to  conform  to  the  Arkansas  practice, 
that  the  assertion  of  a  right  in  a  case 
brought  in  that  court  and  transferred 
to  the  Oklahoma  court  to  have  it  de- 
termined in  equity,  does  not  raise  a  sub- 
stantial federal  question.    Dill  v.  Ebey 

(1913)  33  S.  Ct  620,  229  U.  S.  199, 
57    L.    Ed.    C1148,    dismissing    appeal 

(1910)  112  P.  973,  27  Okl.  584,  46  L.  B. 
A.  (N.  S.)  440. 

Question  respecting  an  alleged  vio- 
lation of  Amendment  4,  against  unrea- 
sonable searches  and  seizures,*  cannot 
be  reviewed.  National  Safe  Deposit  Co. 
V.  Stead  (1914)  34  S.  Ct  209,  232  U.  S. 
58,  58  L.  Ed.  504,  affirming  judgment 

(1911)  95  N.  E.  973,  250  lU.  584,  Ann. 
Cas.   191 2B,  430. 

Contention  that  due  process  of  law 
was  denied  by  a  court  of  equity,  whose 
jurisdiction  had  been  invoked  by  a  rail- 
way company  to  enjoin  its  grantors 
from  interfering  with  its  enjoyment  of 
its  right  of  way  after  forfeiture  for 
breach  of  condition,  in  assessing  the 
damages  and  transferring  the  title  to 
the  railway  company  as  in  an  emment 
domain  proceeding  is  lacking  in  merit 
McDonald  v.   Oregon   R.   &,  Nav.  Co. 

(1914)  34  S.  Ct  772,  233  U.  S.  665,  58 
L.  Ed.  1145,  dismissing  appeal  Oregon 
R.  &  Nav.  Co.  V.  McDonald  (1910)  112 
P.  413,  58  Or.  228,  32  L.  R.  A  (N. 
S.)  117. 

Contention  that  contract  rights  under 
ordinance  were  impaired  by  subsequent 
ordinances  is  frivolous,  where  the  state 
court,  in  deciding  that  original  ordi- 
nance was  void,  merely  applied  the  set- 
tled rule  of  state  law  existing  when 
it  was  adopted.  Ennis  Waterworks  v. 
City  of  Ennis  (1914)  34  S.  Ct  767,  233 
U.  S.  652,  58  L.  Ed.  1139,  dismissmg 
appeal  (1912)  144  S.  W.  930,  105  Tex. 
63. 

Averment  by  owners  of  property  on  a 
public  alley  that  an  ordinance  permit- 
ting the  closing  of  it  unconstitutionally 
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impairs  the  obligation  of  a  contract 
with  the  dedicator  does  not  present  a 
substantial  federal  question.  Bowe  v. 
Scott  (1914)  34  S.  Ct.  769,  233  U.  S. 
658,  5S  li.  Ed.  1141,  dismissing  appeal 
(1912)  75  S.  B.  123,  113  Va.499. 

Substantial  question  is  not  presented 
by  contention  in  a  state  court  that  to 
give  effect  to  a  judgment  of  another 
state  which  had  jurisdiction  of  the  mat- 
ter and  the  parties  is  to  deny  due  pro- 
cess of  law.  Roller  v.  Murray  (1914) 
34  8.-Ct.  902,  234  U.  S.  738,  58  L.  Ed. 
1570,  dismissing  writ  of  error  (1912) 
76  8.  E.  172,  71  W.  Va.  161. 

Contentions  on  alleged  repugnancy  to 
the  commerce  clause  of  the  federal 
Constitution  of  a  state  statute  restrict- 
ing local  transportation  of  intoxicating 
liquors  are  frivolous.  Overton  v.  State 
of  Oklahoma  (1914)  35  S.  Ct.  14,  235 
U.  S.  31,  69  L.  Ed.  112,  dismissing  writ 
of  error  (1911)  114  P.  1132.  7  Okl. 
Cr.  203,  and  (1912)  123  P.  175,  7  OkL 
Cr.  203. 

Contention  on  an  alleged  change  in 
the  judicial  construction  of  a  statute 
presents  no  question  of  the  impairment 
of  the  contract.  Cleveland  &  P.  R.  Co. 
V.  City  of  Cleveland  (1914)  35  S.  Ct. 
21,  235  U.  S.  50,  59  L.  Ed.  127,  dis- 
missing writ  of  error  (1912)  102  N.  E. 
1122,  87  Ohio  St.  469. 

Objection  under  Const.  Amend.  14,  to 
the  classification  provided  by  Law0 
Miss.  1908,  c.  194,  abrogating  the  fel- 
low servant  rule  as  to  certain  employes, 
held  frivolous.  Contention  that  due 
process  of  law  is  denied  by  the  retroac- 
tive application  of  Laws  Miss.  1912,  c. 
215,  enacted  after  an  accident  but  be- 
fore trial,  making  the  accident  prima 
facie  presumption  of  negligence,  held 
insufficient.  Easterling  Lum  er  Co.  v. 
Pierce  (1914)  35  Sup.Ct  133,  235  U. 
S.  380,  59  L.  Ed.  279. 

Whether  certain  railway  companies 
were  at  common  law  liable  as  forward- 
ers of  freight  to  connecting  carriers 
outside  the  state,  and  whether  they 
were  jointly  and  severally  liable,  when 
determined  by  the  highest  state  court, 
furnished  no  basis  for  writ  of  error. 
Eastern  Ry.  Co.  of  New  Mexico  v. 
Littlefield  (1915)  35  S.  Ct.  489,  237  U. 
S.  140,  59  L.  Ed.  878,  dismissing  ap- 
peal (Tex.  1913)  154  S.  W.  543. 

No  federal  question  is  presented  by 
contention  that  obligation  of  contract 
between  taxpayers  and  New  Orleans 
under  special  election,  statute,  and  con- 
stitutional amendments  of  a  proposition 
for  the  purchase  of  waterworks  and 
construction  of  free  sewerage  system, 
was  impaired  by  Acts  La.  1908,  No.  270, 
requiring  all  inhabited  premises  in  the 
city  to  be  connected  with  the  public 
water  system.  New  Orleans  Taxpay- 
ers' Protective  Ass'n  v.  Sewerage 
Water  Board  of  New  Orleans  (1915)  35 
a  Ct.  542,  237  U.  S.  33,  59  L.  Ed.  828, 
dismissing  appeal  (1913)  61  So.  843, 
132  La.  839. 

Federal  question  resting  on  false  as- 


sumption is  plainly  devoid  of  merit. 
Objection  that  decree  of  sister  state 
was  not  approved  because  record  con- 
tained only  the  decree,  is  so  lacking  in 
merit  as  to  afford  no  basis  for  review 
by  federal  Supreme  Court.  Parker  v. 
McLain  (1915)  35  S.  Ct.  632,  237  U. 
S.  469,  59  L.  Ed.  1051,  dismissing  ap- 
peals McLain  v.  Parker  (1913)  129  P. 
1140,  88  Kan.  717,  and  Id.,  131  P.  153, 
88  Kan.  873. 

Contention  that  error  to  prejudice  of 
interstate  railway  company  if  the  fed- 
eral Safety  Appliance  Act,  post,  §  8605 
et  seq.,  applied  to  it,  was  committed  by 
an  instruction  as  to  the  degree  of  care 
required,  is  insufficient.  No  substantial 
federal  question  is  presented  by  conten- 
tion that  the  act,  if  applicable,  is  re- 
pugnant to  due  process  of  law  clause, 
because  construed  by  a  state  court  to 
exact  ordinary  care  as  to  the  ap- 
pliances. Erie  R.  Co.  \c  Solomon 
(1915)  35  S.  Ct.  648,  237  U.  S.  427, 
59  L.  Ed.  103S,  dismissing  appeal! 
(1913)  106  N.  E.  1055,  89  Ohio  St,  406. 

Want  of  merit  in  contention  that  a 
state  statute  limiting  amount  of  re- 
covery is  controlled  in  a  suit  under 
Employers*  Liability  Act,  post,  §  8057 
et  seq.,  is  so  well  established  that  such 
question  will  not  prevent  federal 
Supreme  Court  from  granting  motion 
to  affirm  on  writ  of  error  to  state  court 
Contention  that  court  should  have  in- 
structed verdict  for  defendant  for  in- 
sufficiency of  evidence,  held  too  lack- 
ing in  substance  to  prevent  grant  of 
motion  to  affirm.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Devine  (1915)  36  S.  Ct  27, 
239  U.  S.  52,  60  L.  Ed.  — . 

Contention  that  due  effect  was  not 
given,  in  action  for  damages  for  delay 
in  transportation  of  cattle,  to  Act  June 
29,  1906,  post,  §  8651,  is  devoid  of  mer- 
it St  Louis  &  S.  F.  R.  Co.  v.  Shep- 
herd (1916)  36  S.  Ct.  274. 

36.  Decision  of  fsdsral  question  pre- 
sent sd.— To  give,  the  court  jurisdiction 
it  must  appear  affirmatively,  not  only 
that  the  federal  question  was  presented 
for  decision,  hot  that  its  decision  was 
necessary  to  a  determination  of  the 
cause,  and  that  it  was  actually  decided, 
or  that  the  judgment  could  not  have 
been  given  without  deciding  it.  Mont- 
gomery V.  Hernandez  (1827)  12  Wheat 
129,  6  L.  Ed.  575;  McBride  v.  Hoey 
(1837)  11  Pet  167,  172,  9  U  Ed.  673; 
McKinney  v.  Carroll  (1838)  12  Pet  66, 
68,  9  L.  Ed.  1002;  Coons  v.  GaUaher 
(1841)  15  Pet  18,  20,  10  L.  Ed.  645; 
MUls  V.  Brown  (1842)  16  Pet  525,  10 
L.  Ed.  1055;  Walker  v.  Taylor  (1847) 
5  How.  64,  68,  12  L.  Ed.  52;  Commer- 
cial Bank  of  Cincinnati  v.  Buckingham's 
Executors  (1847)  5  How.  317,  12  L. 
Ed.  169;  Smith  v.  Hunter  (1849)  7 
How.  738,  740,  12  L.  Ed.  894;  Doe  ex 
dem.  Barbarie  v.  E^lava  (1850)  9  How. 
421,  443.  13  L.  Ed.  200;  Williams  v. 
Oliver  (1851)  12  How.  Ill,  124,  13  L. 
Ed.    915;    Teal  v.    Felton    (1851)    12 
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How.  284,  289.  13  L.  Ed.  990;  linton 
V.  Stanton  (1851)  12  How.  423,  13  L. 
Ed.  1050;  Lawler  v.  Walker  (1852)  14 
How.  149,  14  L.  Ed.  364;  Walworth  v. 
Kneeland  (1853)  15  How.  348,  353,  14 
L.  Ed.  724;  Calcote  v.  Stanton  (1855)  18 
How.  243,  244,  15  L.  Ed.  348;  Lowne- 
dale  V.  Parrish  (1858)  21  How.  290, 
294,  16  L.  Ed.  80;  Hale  v.  Gaines 
(1859)  22  How.  144,  16  L.  Ed.  264; 
Medberry  v.  Ohio  (1860)  24  How.  413, 
414,  16  L.  Ed.  739;  Attorney  General 
V.  Federal  Street  Meeting  House  (1861) 
66  U.  S.  (1  Black)  262,  17  L.  Ed.  61; 
Farney  v.  Towle  (1861)  66  U.  S.  (1 
Black)  350,  17  L.  Ed.  216;  Hoyt  v. 
Shelden  (1861)  66  U.  S.  (1  Black)  518, 
17  L.  Ed.  65;  Railroad  Co.  v.  Rock 
(1866)  4  Wall.  177,  18  L.  Ed.  381; 
Townsend  v.  Greeley  (1866)  5  Wall. 
326,  333.  18  Ii.  Ed.  547;  The  Victory 
V.  Boylan  (1867)  6  WalL  382,  384,  18 
I>.  Ed.  848;  Furman  v.  Nichol  (1868) 
8  Wall.  44,  56,  19  L.  Ed.  370;  Parmalee 
V.  Lawrence  (1870)  11  Wall.  36,  20  L. 
Ed.  48;  Huriey  v.  Street  (1871)  14 
WaU.  85,  86,  20  L.  Ed.  786;  Caperton 
V.  Bowyer  (1871)  14  Wall.  216,  231,  20 
L.  Ed.  882;  Gray  v.  Coan  (1871)  14 
Sup.  Ct.  1168,  154  U.  S.  589,  38  L.  Ed. 
1088;  Murdock  v.  Memphis  (1874)  20 
Wall.  590,  22  L.  Ed.  429;  Brown  v. 
Atwell  (1875)  92  U.  S.  327,  23  L.  Ed. 
511 ;  Citizens'  Bank  v.  Board  of  Liqui- 
dation (1878)  98  U.  S.  140,  25  L.  Ed. 
114;  Hagar  v.  People  of  the  State  of 
CaUfornia  (1878)  14  Sup.  Ct.  1186,  154 
U.  S.  639,  24  L.  Ed.  10i4;  Brown  v. 
Colorado  (1882)  1  Sup.  Ct.  175,  106 
V.  S.  95,  27  L.  Ed.  132;  Chouteau  v. 
(Ubson  (1884)  4  Sup.  Ct  340,  111  U.  S. 
200,  28  L.  Ed.  400;  Adams  County  V. 
Burlington  &  M.  R.  R  Co.  (1884)  5 
Sup.  Ct.  77,  112  U.  S.  123,  28  L.  Ed. 
678;  Detroit  pty  R.  Co.  v.  Guthord 
(1885)  5  Sup.  Ct.  811,  812,  114  U.  S. 
133.  29  L.  Ed.  118;  De  Saussure  v. 
GaUlard  (1887)  8  Sup.  Ct.  1053,  1062, 
127  U.  S.  216,  32  L.  Ed.  125;  New 
Orleans  Waterworks .  Co.  v.  Louisiana 
Sugar  Refining  Co.  (1888)  8  Sup.  Ct. 
741,  752,  125  U.  S.  18<  31  L.  Ed.  607; 
Johnson  v.  Risk  (1890)  11  Sup.  Ct. 
Ill,  137  U.  S.  300,  34  L.  Ed.  683; 
Cook  County  v.  Calumet  &  C.  Canal 
&  Dock  Co.  (1891)  11  Sup.  Ct  435, 
440,  138  U.  S.  635,  34  L.  Ed.  1110; 
Missouri  v.  Audriano  (1891)  11  Sup. 
Ct  385.  138  U.  S.  496,  34  L.  Ed.  1012; 
New  Orleans  v.  New  Orleans  Water- 
works Co.  (1891)  12  Sup.  Ct  142,  145, 
142  U.  S.  79,  35  L.  Ed.  943;  Eustis  v. 
BoUes  (1893)  14  Sup.  Ct  131,  132,  150 
U.  S.  361,  37  L.  Ed.  1111;  California 
Powder  Works  v.  Davis  (1894)  14  Sup. 
Ct  350,  351,  151  U.  S.  389,  38  L.  Ed. 
206;  Dower  v.  Richards  (1894)  14 
Sup.  Ct.  452,  151  U.  S.  659,  38  L.  Ed. 
305;  SneU  v.  Chicago  (1894)  14  Sup. 
Ct.  489,  490,  152  U.  S.  191,  38  L.  Ed. 
408;  Israel  v.  Arthur  (1894)  14  Sup. 
Ct  583,  585,  152  U.  S.  355,  38  L.  Ed. 
474;  Morrison  v.  Watson  (1894)  14 
Sup.   Ct  995,  997,  154  U.  S.  Ill,  38 
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L.  Ed.  927;  Say  ward  v.  Denny  (1895) 
158  U.  S.  180,  15  Sup.  Ct  777,  39  L. 
Ed.  941;  Great  Western  Tel.  Co.  v. 
Burnham  (1896)  16  Sup.  Ct.  850.  851, 
162  U.  S.  339,  40  L.  Ed.  991;  Holt  v. 
Indiana  Mfg.  Co.  (1900)  20  Sup.  Ct 
272,  273,  176  U.  S.  68.  44  L,  Ed.  374; 
Rogers  v.  Alabama  (1904)  24  Sup.  Ct 
257,  192  U.  S.  226,  48  L.  Ed.  417; 
Bachtel  v.  Wilson  (1907)  27  Sup.  Ct. 
243.  204  U.  S.  36,  51  L.  Ed.  357;  Leathe 
V.  Thomas  (1907)  28  Sup.  Ct  30.  207 
U.  S.  93.  52  L.  Ed.  118;  Arkansas 
Southern  R.  Co.  v.  German  Nat.  Bank 
(1907)  28  Sup.  Ct  78,  207  U.  S.  270,  52 
L.  Ed.  201;  St  Louis.  I.  M.  &  S.  R. 
Co.  V.  Taylor  (1908)  28  Sup.  Ct  616, 
210  U.  S.  281,  53  L.  Ed.  1061;  Smith- 
sonian Institution  v.  St  John  (1909)  29 
Sup.  Ct  601.  214  U.  S.  19,  53  L.  Ed. 
892;  Western  Union  Telegraph  Co.  v. 
Wilson  (1909)  29  Sup.  Ct  403,  4(H.  213 
U.  S.  52.  53  L.  Ed.  693;  Bonner  v.  Gor- 
man (1909)  29  Sup.  Ct  4^,  485,  213 
U.  S.  86,  53  L.  Ed.  709;  In  re  Winn 
(1909)  29  Sup.  Ct  615,  516,  213  U.  S. 
458,  53  D.  Ed.  873;  Chesapeake  &  0. 
R  Co.  V.  McDonald  (1909)  29  Sup.  Ct 
546,  214  U.  S.  191,  53  L.  Ed.  963; 
First  Nat  Bank  v.  City  Council  of 
Estherville  (1910)  30  Sup.  Ct.  152, 153, 
215  U.  S.  341,  54  L.  Ed.  223;  Los 
Angeles  Farming  &  M.  Co.  v.  Los  An- 
geles (1910)  30  Sup.  Ct  452,  217  U.  S. 
217,  54  L.  Ed.  736;  Ferris  v.  Frohman 
(1912)  32  Sup.  Ct  263,  223  U.  S.  424, 
56  L.  Ed.  492;  Cleveland  &  P.  R.  Co. 
V.  Cleveland  (1914)  35  Sup.  Ct  21, 
235  U.  S.  50,  59  L.  Ed.  127;  Parker  v. 
McLain  (1915)  35  Sup.  Ct  632,  237  U. 
S.  469,  59  U  Ed.  1051;  Coolidge  v. 
Inglee  (1816)  13  Mass.  50;  Nauer  v. 
Thomas  (1866)  95  Mass.  (13  AUen) 
572. 

37.  Nature  of  decisions  reviewable  In 
general. — What  amounts  to  a  trust,  or 
out  of  what  facts  a  trust  may  spring, 
are  not  federal  questions.  Smith  v. 
Adsit  (1847)  23  Wall.  368,  374,  23  L. 
Ed.  114. 

A  decision  against  rights  claimed  by  a 
party  under  the  federal  constitution  is 
reviewable.  Davis  v.  Concordia  Parish 
(1850)  9  How.  280,  286,  13  L.  Ed.  13a 

The  Supreme  Court  has  no  jurisdic- 
tion to  review  questions  as  to  the  ef- 
fect of  a  bona  fide  purchase  and  of  the 
statute  of  limitations.  Lytle  v.  Arkan- 
sas (1859)  22  How.  193,  203,  16  L.  Ed. 
306. 

It  is  for  the  state  courts  alone  to  de- 
termine whether  the  parish  court  of 
Louisiana  had  jurisdiction  over  certain 
insolvency  proceedings  under  the  state 
laws,  and  therefore  the  decree  of  the 
parish  court  can  be  reviewed  only  in 
the  state  court,  and  not  in  the  United 
States  court  Adams  v.  Preston  (1859) 
63  U.  S.  (22  How.)  473,  16  L.  Ed.  273. 

The  court  has  no  jurisdiction  to  re- 
view a  state  court's  proceedings  mere- 
ly on  the  ground  that  defendant  is  a 
body  politic  incorporated  by  an  act  of 
the  state  legislature.    Attorney  General 
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ex  rel.  Associate  Reformed  Presbyteri- 
an Synod  v.  Federal  Street  Meeting- 
House  (1861)  1  Black,  262,  265,  17  L. 
Ed.  61. 

The  court  has  no  jurisdiction  to  re- 
view a  decision  of  a  state  court  holding 
a  contract  void.  Mississippi  &  M.  R. 
Co.  V.  Rock  (1866)  4  Wall.  177,  181,  18 
L.  Ed.  381;  Delmas  v.  Merchants'  Mut. 
Ins.  Co.  (1871)  14  WaU.  661,  666,  20 
L.  Ed.  757;  Tarver  v.  Keach  (1872)  82 
U.  S.  (15  Wall.)  67.  21  L.  Ed.  82. 

In  a  suit  involving  title,  that  por- 
tion of  the  judgment  awarding  plain- 
tiff damages  for  the  use  of  the  premises 
and  defendant  compensation  for  im- 
provements is  not  reviewable.  White 
V.  Cannon  (1867)  6  Wall.  443,  450,  18 
L.  fed.  923. 

A  decision  made  on  the  settled  rules 
of  general  jurisprudence  is  not  review- 
able. Bank  of  West  Tennessee  v.  Citi- 
zens' Bank  of  Louisiana  (1871)  80  U. 
S.  (14  Wall.)  9.  20  L.  Ed.  514;  Palmer 
V.  Marston  (1871)  81  U.  S.  (14  Wall.) 
10,  20  L.  Ed.  826;  U.  S.  v.  Thompson 
(1876)  93  U.  S.  586,  23  L.  Ed.  982; 
Giles  V.  Little  (1880)  10  Sup.  Ct.  623, 
624,  134  U.  S.  645,  33  L.  Ed.  1062. 

A  party  cannot  claim  that  a  right 
nnder  the  federal  constitution  and  a 
law  passed  in  pursuance  thereto  has 
been  denied  him  by  a  state  court,  so 
as  to  give  jurisdiction  on  a  writ  of  er- 
ror, unless  he  used  the  means  for  his 
protection  which  the  statute  directs. 
Caperton  v.  Ballard  (1871)  14  Wall. 
238,  242,  20  L.  Ed.  885. 

Under  Acts  Tenn.  1845,  1846,  author- 
izing judicial  inquiry  to  ascertain  wheth- 
er any  corporation,  by  abuse  of  its 
franchise,  has  incurred  a  forfeiture  of 
its  charter,  whether  a  company's  fail- 
ure to  complete  its  road  within  the  time 
limited  for  compliance  with  the  require- 
ments of  its  charter  is  such  as  to  sub- 
ject it  to  a  decree  of  forfeiture,  is  a 
question  of  state  law  alone.  Nonconnah 
Turnpike  v.  People  of  State  of  Ten- 
nessee (1877)  131  U.  S.  (Appendix) 
dviii,  24  L.  Ed.  368. 

Where  the  constitution,  laws,  and 
treaties  of  the  United  States  are  drawn 
in  question,  and  their  authority  is  de- 
nied or  evaded,  or  where  any  right  is 
asserted  under  a  state  law  or  authority 
in  conflict  therewith,  the  supreme  court 
has  appellate  power,  and  this  power  ex- 
tends to  cases  where,  by  enactments  pf 
a  revolutionary  organization  against  the 
government  of  the  United  States,  the 
property  or  rights  of  citizens  of  the 
loyal  states  are  attempted  to  be  de- 
stroyed or  impaired  because  of  their 
loyalty.  Williams  v.  Bruffy  (1880)  102 
U.  S.  248,  252,  26  L.  Ed.  135. 

A  decision  that  the  title  of  the  true 
owner  of  lands  was  extinguished  by 
adverse  possession  presents  no  federal 
question.  Poppe  v.  I^ngford  (1881) 
104  U.  S.  770,  26  L.  Ed.  922. 

Where  the  state  of  Colorado,  as 
plaintiff  in  ejectment,  offered  in  evi- 
dence defendant's  deed  of  the  premises 


to  the  territory  of  Colorado,  an  objec- 
tion that  the  territory  had  no  right  to 
take  a  conveyance  of  real  estate,  with- 
out the  consent  of  the  United  States, 
does  not  raise  a  federal  question. 
Brown  v.  Colorado  (1882)  106  U.  S.  95, 
1  Sup.  Ct.  175,  27  L.  Ed.  132. 

Whether,  after  the  conquest  and  be- 
fore the  incorporation  of  the  dty  of 
San  Francisco,  and  before  the  adoption 
of  the  constitution  of  California,  an  al- 
calde of  the  pueblo  of  San  Francisco 
could  make  a  valid  grant  of  pueblo 
lands,  as  such  officers  before  such  con- 
quest had  been  accustomed  to  do,  and, 
if  so,  what  would  be  the  effect  of  such 
grant,  does  not  depend  upon  any  legis- 
lation of  congress,  or  on  the  terms  of 
the  treaty  of  Guadalupe  Hidalgo,  but 
on  the  effect  of  the  conquest  upon  the 
powers  of  local  government  in  the 
pueblo  under  the  Mexican  laws,  and  the 
decision  of  the  state  court  thereon  in- 
volves no  federal  question.  City  and 
County  of  San  Francisco  v.  Scott 
(1884)  4  Sup.  Ct  688,  111  U.  S.  768, 
28  L.  Ed.  593. 

A  writ  of  error  will  be  dismissed, 
where  the  record  shows  that  the  only 
decision  was  that  it  was  within  the  ju- 
risdiction of  the  trial  court  by  a  decree 
of  foreclosure  to  direct  that  the  prop- 
erty should  be  sold  in  one  or  several 
parts,  and  that  there  was  nothing  in  the 
statutes  of  the  state  to  the  contrary 
of  this.  French  v.  Hopkins  (1888)  8 
Sup.  Ct.  589,  124  U.  S.  524,  31  L.  Ed. 
536. 

A  decision  on  principles  of  laches  and 
estoppel,  and  not  against  any  right, 
title,  privilege,  or  immunity,  does  not 
present  any  federal  question.  Marrow 
V.  Brinkley  (1889)  9  Sup.  Ct.  267,  129 
U.  S.  178,  32  L.  Ed.  654. 

A  decision  that  an  attorney,  who 
has  received  money  for  his  client  un- 
der an  award  against  the  United  States, 
is  estopped  .  from  denying  his  client's 
title  thereto,  or  from  setting  up  as 
against  him  the  fact  that  the  award  has 
been  vacated,  and  that  the  matter  is 
pending  in  the  court  of  claims,  involves 
no  federal  question.  Sherman  v.  Grin- 
neU  (1892)  144  U.  S.  198,  12  Sup.  Ct 
574,  36  L.  Ed.  403. 

On  mandamus  to  compel  a  county  to 
issue  bonds  to  pay  a  railroad  stock 
subscription,  a  decision  of  the  state 
court  that,  under  the  state  laws  and 
constitution  a  subscription  was  never 
authorized  by  the  requisite  number  of 
voters,  and  that,  if  it  were,  the  evi- 
dence warranted  the  trial  court  in  de- 
nying the  relief  asked,  on  the  ground 
that  the  railroad  company  never  com- 
plied with  the  conditions  of  the  sub- 
scription, involves  no  federal  question. 
Missouri  v.  Harris  (1892)  12  Sup.  Ct 
838,  839,  144  U.  S.  210,  36  L.  Ed.  407. 

It  is  a  question  of  general  law  upon 
which  the  decision  of  the  state  court  is 
final,  whether  a  railroad  company  is 
liable  for  injuries  caused  by  the  negli- 
gence of  a  receiver   appointed  by  the 

(1597) 


§  1214 


THE  JUDICIAL  CODB 


(Tit  12c 


federal  court  after  the  property  has 
been  returned  by  the  receiver  to  the 
corporation  without  a  foreclosure  sale. 
Texas  &  P.  R  Co.  v.  Johnson  (1894) 
14  Sup.  Ct.  250.  255,  151  U.  S.  Si,  38 
li.  Ed.  81. 

In  quo  warranto  to  exclude  defendant 
from  further  use  of  a  lottery  franchise, 
where  the  sole  question  determined  is 
whether  the  event  upon  which  defend- 
ant's grant  was  to  terminate  had  tran- 
spired, no  appeal  lies.  France  v.  Mis- 
souri (1894)  154  U.  S.  667,  14  Sup.  Ct. 
1191,  26  L.  Ed.  86. 

A  decision  in  litigation  between  a  gas 
company  and  a  city  held  not  to  involve 
a  federal  question.  Newport  Light  Co. 
V.  Newport  (1894)  14  Sup.  Ct.  429,  432. 
433,  151  U.  S.  527,  38  L.  Ed.  259. 

In  mandamus  to  a  state  comptroller 
to  compel  him  to  draw  a  warrant  for 
plaintiff,  the  finding  of  the  state  court 
that  there  was  no  fund  in  the  treasury 
on  which  the  comptroller  could  law- 
fully draw  his  warrant,  because  there 
had  been  no  appropriation  by  the  legis- 
lature for  payment  of  plaintiff's  claim, 
is  decisive,  and  involves  no  federal  ques- 
tion. Wailes  v.  Smith  (1895)  157  TJ.  S. 
271, 15  Sup.  Ct.  624.  39  L.  Ed.  693. 

A  decision  affirming  a  sentence  for 
murder  is  not  subject  to  review  on 
writ  of  error,  on  the  ground  that  the 
verdict  was  not  the  verdict  of  such  a 
jury  as  is  contemplated  by  the  constitu- 
tion of  the  United  States,  when  it  ap- 
pears that  the  only  objection  to  the 
jury  consisted  in  the  alleged  mental  and 
physical  incapacity  of  one  of  the  jurors, 
induced  by  illness  at  the  trial,  and  that 
the  question  as  to  his  condition  was 
purely  one  of  fact.  In  re  Buchanan 
(1895)  158  U.  S.  31,  15  Sup.  Ct.  723, 
39  L.  Ed.  884. 

The  rule  established  by  the  supreme 
court  of  Iowa,  that  a  cause  of  action  for 
unpaid  subscriptions  to  the  stock  of  a 
corporation  accrues,  so  as  to  set  the 
state  statute  of  limitations  running,  at 
the  time  when  an  assessment  might 
have  been  made,  and  not  the  date  when 
it  actually  was  made,  is  a  matter  of  lo- 
cal law.  Great  Western  Tel.  Co.  v. 
Purdy  (1896)  162  U.  S.  329.  16  Sup.  Ct. 
810,  40  U  Ed.  986,  affirming  (1891)  83 
Iowa,  430,  50  N.  W.  45. 

The  overruling  of  a  motion  for  a  new 
trial  in  a  criminal  case  is  not  review- 
able. Smith  V.  Mississippi  (1896)  162 
U.  S.  592,  16  Sup.  Ct.  900.  40  L.  Ed. 
1082. 

A  decision  in  an  ejectment  suit,  ad- 
verse to  the  claim  of  the  defendant,  bas- 
ed solely  upon  the  statute  of  limitations 
and  an  alleged  estoppel  arising  from 
an  agreement  by  plaintiff's  predecessor 
giving  to  the  citizens  of  a  town  the 
surface  land  in  controversy  for  town 
purposes^  involves  no  federal  question. 
Carothers  v.  Mayer  (1890)  17  Sup.  Ct. 
106,  164  U.  S.  325,  41  L.  Ed.  452. 

A  decision  that  a  party  which  avails 
itself  of  the  privileges  given  by  a  state 
general  mill  act  of  1868,  in  respect  to 
flowage  of  lands,  and  which  joins  in  a 
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trial  for  assessment  of  damages  under 
its  provisions,  is  thereby  precluded  from 
denying  the  validity  of  the  clause  pre- 
scribing that  50  per  cent  shall  be  add- 
ed to  the  verdict,  is  not  based  on  an.v 
federal  question.  Electric  Co.  v.  Dow 
(1897)  17  Sup.  Ct  645,  166  U.  S.  489, 
41  L.  Ed.  1088. 

The  court  has  jurisdiction  where  the 
case  involves  the  construction  or  ap- 
plication of  the  federal  Constitution  or 
the  validity  or  construction  of  a  treaty 
made  under  the  authority  of  the  United 
States.  Muse  v.  Arlington  Hotel  Co. 
(1897)  18  Sup.  Ct  109,  111,  168  U. 
S.  430,  42  L.  Ed.  531. 

A  decision  that  the  procedure  by 
which  a  state  officer  has  been  suspend- 
ed or  removed  from  office  by  the  gov- 
ernor was  regular,  and  pursuant  to  a 
valid  state  statute,  is  not  reviewable, 
unless  fundamental  rights  protected 
by  the  federal  constitution  have  been 
infringed.  Wilson  v.  State  of  North 
Carolina  (1898)  18  S.  Ct  435,  169  U. 
S.  586,  42  L.  Ed.  865. 

Where  a  state  legislature  authorized 
the  sale  of  a  canal  and  its  appurte- 
nances, expressly  reserving  to  the  state 
the  full  and  absolute  use  of  a  certain 
amount  of  water  power  on  the  line 
of  the  canal,  the  question  whether,  in 
such  case,  a  lease  by  the  state  of  the 
water  power  so  reserved  carried  with 
it,  as  an  incident,  the  right  to  the  les- 
see to  erect  certain  buildings  or  other 
structures  on  lands  appurtenant  to  the 
canal,  is  not  a  federal  question.  Co- 
lumbia Water  Power  Co.  v.  Colum- 
bia Electric  Street  Railway,  Light  & 
Power  Co.  (1899)  19  S.  Ct  247.  172 
U.  S.  475,  43  L.  Ed.  521,  affirmmg  de- 
cree (1895)  20  S.  E.  1002,  43  S.  C.  154. 

Where  a  creditor  brought  suit  in  at- 
tachment against  a  corporation  in  a 
federal  court,  which  subsequently  or- 
dered the  property  seized  surrendered 
to  a  receiver  previously  appointed 
therefor  by  a  state  court,  unless  ap- 
plication for  its  retention  was  made  to 
such  state  court  within  five  days,  which 
the  creditor  failed  to  make,  but  brought 
suit  to  nullify  the  appointment  of  the 
receiver,  and  for  damages,  under  a 
state  statute,  which  was  decided  ad- 
versely to  him  by  the  supreme  court  of 
the  state,  there  is  no  federal  ques- 
tion. Remington  Paper  Co.  v.  Watson 
(1899)  19  S.  Ct.  456,  173  U.  S.  443, 
43  L.  Ed.  762. 

Since  the  consent  of  parties  cannot 
authorize  a  court  to  entertain  jurisdic- 
tion over  a  case  in  which  it  is  power- 
less to  grant  relief,  the  laches  of  a 
party  in  failing  to  promptly  bring  to 
the  notice  of  the  court  the  facts  which 
would  render  its  judgment  unavailing 
affords  no  ground  for  the  court's  as- 
suming to  decide  the  questions  pre- 
sented. Kimball  v..  KimbaU  (1899)  19 
S.  Ct  839,  174  U.  S.  158,  43  L.  Ed. 
932. 

A  decision  that  words  used  in  a 
pleading  in  another  suit  cannot  be  made 
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the  foundation  of  an  action  for  dam- 
ages does  not  involve  any  question  of  a 
federal  nature.  Abbott  v.  National 
Bank  of  Commerce  (1899)  20  S.  Ct 
153,  175  U.  S.  409,  44  L.  Ed.  217,  af- 
firming judgment  (1899)  56  P.  376,  20 
Wash.  552. 

Questions  of  priority  of  possession 
of  a  water  right  and  of  conformity  to 
local  customs,  laws,  and  decisions  do 
not  constitute  federal  questions,  but 
are  merely  preliminary  to  or  the  pos- 
sible basis  of  a  federal  question.  Tel- 
luride  Power  Transmission  Co.  v.  Rio 
Grande  W.  R  Co.  (1900)  20  Sup.  Ct. 
245,  246,  175  U.  8.  639,  44  L.  Ed.  305. 

No  federal  question  is  involved  in  the 
inquiry  whether  a  party  has  been  given 
or  refused  the  benefit  of  the  law  of  es- 
toppel. Weyerhaueser  v.  State  of 
Minnesota  (1900)  20  S.  Ct.  485,  176 
U.  S.  550,  44  li.  Ed.  583,  affirming 
judgment  State  v.  Weyerhaueser  (1898) 
75  N.  W.  718,  72  Minn.  519. 

A  decision  that  an  allegation  of  false 
and  fraudulent  representations  implies 
a  knowledge  of  their  falsity,  and  that, 
if  an  express  allegation  of  the  \jcienter 
were  necessary,  the  omission  would  be 
cured  by  the  verdict,  does  not  invofve 
any  federal  question  for  review  by  the 
supreme  court  of  the  United  States. 
Forsyth  v.  Vehmeye^  (1900)  20  S.  Ct 
623,  177  U.  S.  177,  44  L.  Ed.  723,  af- 
firming judgment  (1898)  52  N.  E.  55, 
176  111.  359. 

Whether  or  not  a  delegation  of  pow- 
er has  been  made  to  the  mayor  of  a 
city  by  the  common  coimcil  is  not  a 
federal  question.  Gundling  v.  City  of 
Chicago  (1900)  20  S.  Ct.  633.  177  U. 
S.  183,  44  L.  Ed.  725,  affirming  judg- 
ment (1898)  52  N.  E.  44,  176  111.  340, 
48  L.  R.  A.  230. 

The  guaranty  of  a  republican  form 
of  government  to  each  state  gives  no 
jurisdiction  to  review  a  decision  sus- 
taining a  determination  of  an  election 
contest  for  the  office  of  governor  made 
by  the  general  assembly  under  authori- 
ty of  the  state  constitution,  on  the 
ground  that  such  decision  denies  the 
right  of  the  people  to  choose  their  own 
officers,  where  the  legislative,  execu- 
tive, and  judicial  departments  of  the 
state  are  peacefully  operating  by  the 
orderly  and  settled  methods  prescrib- 
ed by  its  fundamental  law,  notwith- 
standing there  may  be  difficulties  and 
disturbances  arising  from  the  pendency 
and  determination  of  these  contests. 
Taylor  v.  Beckham  (1900)  20  S.  Ct. 
890,  178  U.  8.  548,  44  L.  Ed.  1187, 
dismissinnc  writ  of  error  (1900)  56  S. 
W.  177,  108  Ky.  278,  21  Ky.  Law  Rep. 
1735,  49  L.  R.  A.  258,  94  Am.  St.  Rep. 
357.  Contention  that  judgment  contra- 
vened guaranty  to  every  state  a  repub- 
lican form  of  government  does  not  ren- 
der judgment  reviewable.  Marshall  v. 
Dye  (1913)  34  S.  Ct.  92,  231  U.  S. 
260,  58  L.  Ed.  206,  dismissing  appeal 


Ellingham  v.  Same  (1912)  99  N.  B.  1, 
178  Ind.  336. 

A  decision  that  the  purpose  for  which 
a  corporation  is  formed  is  not  lawful, 
or  that  the  good  faith  of  its  members 
is  immaterial  on  the  question  of  such 
legality,  is  not  reviewable.  New  Or- 
leans Debenture  Redemption  Co.  v. 
State  of  Louisiaua  (1901)  21  Snp.  Ct. 
378,  180  U.  S.  320,  45  L.  Ed.  550. 

The  action  of  a  state  court  to  which 
a  cause  had  been  remanded  on  reversal 
by  the  supreme  court  of  the  United 
States,  by  which  it  not  only  complies 
with  the  mandate  by  reversing  and  set- 
ting aside  a  judgment  and  an  injunc- 
tion decree  which  it  affirmed,  but  goes 
beyond  the  mandate  in  directing  the 
dismissal  of  the  bill  to  restrain  pro- 
ceedings in  a  federal  court,  does  not 
present  any  federal  question.  Lake  St. 
El.  R.  Co.  V.  Farmers*  Loan  &  Trust 
Co.  (1901)  21  S.  Ct  870,  182  U.  S. 
417,  45  L.  Ed.  1161. 

Defenses  in  ejectment  by  a  munici- 
pality in  a  state  court,  of  estoppel,  li- 
cense, payment  of  taxes,  the  unconstitU- 
tionality  of  a  state  statute  because  the 
title  does  not  describe  its  subject,  want 
of  power  in  the  state  to  convey  its  title 
to  the  municipality,  and  the  statute  of 
limitations,  are  local.  Mobile  Transp. 
Co.  V.  City  of  Mobile  (1903)  23  S.  Ct 
170,  187  U.  S.  479,  47  L.  Ed.  ^66,  af- 
firming judgment  (1900)  30  So.  645, 
128  Ala.  335. 

The  court  is  not  without  jurisdiction 
because  the  state  court  committed  no 
error  in  deciding  the  federal  question 
involved.  Andrews  v.  Andrews  (1903) 
23  S.  Ct  237,  188  U.  S.  14,  47  L.  Ed. 
366,  affirming  decree  (1900)  57  N.  E. 
333,  176  Mass.  92. 

The  question  whether  an  advertising 
agent  was  entitled,  on  a  proper  con- 
struction of  his  contract  with  a  news- 
paper corporation,  to  retain  a  specified 
simi  each  month  out  of  the  moneys  re- 
ceived by  him,  is  not  federal.  Commer- 
cial Pub.  Co.  V.  Beckwith  (1903)  23 
S.  Ct  382,  188  U.  S.  567,  47  L.  Ed. 
598,  affirming  judgment  (1901)  60  N. 
E.  642,  167  N.  Y.  329. 

Whether  a  municipality,  by  refusing 
to  hear  objections  to  a  public  improve- 
ment, is  estopped  to  collect  any  portion 
of  the  cost  thereof  from  the  objector, 
is  not  a  federal  question.  Schaefer  v. 
WerUng  (1903)  23  S.  Ct  449,  188  U.  S. 
516,  47  L.  Ed.  570,  affirming  judgment 
(1901)  60  N.  E.  149,  156  Ind.  704. 

A  decision  refusing  mandamus,  in 
which  relator  claimed  and  set  up  a 
right  under  the  Constitution  of  the 
United  States,  is  tantamount  to  the 
denial  of  that  right,  and  is  therefore 
reviewable.  Detroit,  Ft  W.  &  B.  L 
Ry.  V.  Osborn  (1903)  23  S.  Ct  540, 
189  U.  S.  383,  47  L.  Ed.  860,  affirm- 
ing Detroit  Ft  W.  &  B.  L  Ry.  v. 
Commissioner  of  Railroads    (1901)   86 
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N.  W.  842,  127  Mich.  219,  8  Detroit 
Leg.  N.  343,  62  L.  R.  A.  149. 

Whether  the  highest  state  court 
should  apply  the  law  of  the  place  of 
contract  to  a  controyersy  respecting 
the  right  of  a  common  carrier  to  limit 
its  liability  for  negligence  to  the  agreed 
valuation  is  not  a  federal  question. 
Pennsylvania  R.  Co.  v.  Hughes  (1903) 
24  S.  Ct.  132,  191  U.  S.  477,  48  L. 
Ed.  268,  affirming  judgment  Hughes  v. 
Pennsylvania  R.  Co.  (1902)  51  A.  990, 
202  Pa.  222,  63  L.  R.  A.  513,  97  Am. 
St  Rep.  713. 

A  decision  construing  a  city  charter 
authorizing  the  city  to  prohibit  the  erec- 
tion of  cow  stables  and  dairies  "with- 
in prescribed  limits''  so  as  to  permit 
the  city  to  make  the  limits  for  the 
operation  of  the  ordinance  coincident 
with  the  city  limits  presents  no  fed- 
eral question.  Fischer  v.  City  of  St. 
Louis  (1904)  24  S.  Ct.  673,  194  U,  S. 
361,  48  L.  Ed.  1018,  affirming  judgment 
City  of  St.  Louis  v.  Fisher  (1902)  67 
S.  W.  872,  167  Mo.  654,  64  L.  R.  A. 
679,  99  Am.  St.  Rep.  614;  Schefe  v. 
Same  (1904)  24  S.  Ct.  676,  194  U.  S. 
373,  48  L.  Ed.  1024,  affirming  judg- 
ment City  of  St.  Louis  v.  Schefe  (1902) 
67  S.  W.  1100,  167  Mo.  666. 

Where  a  federal  question  appears 
in  the  course  of  a  trial,  and  some  right 
specially  claimed  or  set  up  under  a 
federal  statute  is  denied,  the  party 
against  whom  the  decision  is  made  can 
have  the  decision  reviewed  by  the  Su- 
preme Court.  Joy  v.  St  Louis  (1906) 
26  Sup.  Ct  478,  481,  201  U.  S.  332,  50 
L.  Ed.  776. 

A  decision  on  questions  of  local  law 
is  not  subject  to  review.  Iroquois 
Transp.  Co.  v.  De  Laney  Forge  &  Iron 
Co.  (1907)  27  S.  Ct  509,  205  U.  S.  354, 
51  L.  Ed.  836,  affirming  judgment  De- 
laney  Forge  &  Iron  Co.  v.  Iroquois 
Transp.  Co.  (1905)  105  N.  W.  527,  142 
Mich.  84. 

Whether  an  order  of  the  North  Caro- 
lina Corporation  Commission  regulat- 
ing the  train  service  of  connecting  car- 
riers was  arbitrary  and  unreasonable, 
as  being  beyond  the  scope  of  the  au- 
thority delegated  to  the  commission  by 
the  state  laws,  is  a  local  and  not  a  fed- 
eral question,  and  cannot  be  reviewed 
on  writ  of  error  to  a  state  court  At- 
lantic C.  L.  R.  Co.  V.  North  Carolina 
Corp.  Com.  (1907)  27  Sup.  Ct  585, 
206  U.  S.  1,  51  L.  Ed.  933,  11  Ann. 
Cas.  398. 

Whether  a  given  corporation  comes 
within  the  scope  of  the  statutes  of  a 
state  conferring  the  right  of  eminent 
domain,  and  is  entitled  to  assert  such 
right,  presents  only  a  question  of  state 
law.  Stone  v.  Southern  Illinois  & 
Missouri  Bridge  Co.  (1907)  27  Sup.  Ct 
615,  616,  206  U.  S.  267,  51  L.  Ed.  1057. 

Contention  that  the  courts  of  Ar- 
kansas have  no  jurisdiction  of  causes  of 
action  arising  under  the  laws  of  the 
Indian  Territory,  giving  a  right  of  ac- 
tion for  death,  does  not  present  a  fed- 
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eral  question  which  will  sustain  a  writ 
of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  court  St 
Louis,  I.  M.   &  S.  Ry.  Co.  v.  Taylor 

(1908)  28  S.  Ct  618,  210  U.  S.  281, 
62  L.  Ed.  1061,  reversing  judgment  St 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Neal 
(1906)  98  S.  W.  958,  83  Ark.  591. 

Yi^ether  railway  companies  waive 
their  charter  rights  to  change  the  line 
of  a  narrow-gauge  road,  and  are  estop- 
ped to  revoke  such  waiver,  by  obtaining 
the  consent  of  the  state,  through  its 
railroad  commission,  to  broaden  and 
standardize  that  line  through  its  en- 
tire length,  is  a  local  question.  Ques- 
tions whose  determination  depends  up- 
on the  power  of  a  state  railroad  com- 
mission, upon  the  petition  of  certain 
railway  companies  for  the  approval  of 
a  consolidation,  and  upon  the  order  of 
the  commission,  made  on  the  petition, 
are  local.  Mobile,  J.  &  K.  C.  R.  Co.  v. 
State  of  Mississippi  (1908)  28  S.  Ct 
650,  210  U.  S.  187,  52  L.  Ed.  1016, 
affirming  judgment  (1906)  41  So.  259, 
89  Miss.  724. 

Where  the  highest  court  of  a  state 
decides  a  federal  question,  the  supreme 
court  may  not  decline  to  review  the  de- 
cision on  the  assumption  that  the  state 
court  transcended  its  powers  under 
the  state  law  by  passing  on  a  ques- 
tion which  it  had  no  right  to  examine, 
because  not  raised  in  the  trial  court. 
Miller  v.  New  Orleans  Acid  &  Fertili- 
zer Co,  (1909)  29  Sup.  Ct  176,  179, 
211  U.  S.  496,  53  L.  Ed.  300. 

Contention  that  a  person  charged 
with  crime  by  an  information  before 
the  adoption  of  a  state  constitutional 
amendment  requiring  prosecutions  to 
be  by  indictment  could  not  thereafter 
be  prosecuted  under  the  information 
presents  only  a  question  of  local  law. 
Lem  Woon  v.  State  of  Oregon  (1913) 
33  S.  Ct.  783,  229  U.  S.  586,  57  L.  Ed. 
1340,  affirming  judgments  State  v.  Lem 
Wqon  (1910)  107  P.  974,  57  Or.  482, 
and  (1910)  112  P.  427,  57  Or.  482. 

A  judgment  of  the  Oklahoma  Su- 
preme Court  dismissing  for  defect  of 
parties  a  writ  of  error  in  a  case  trans- 
ferred to  the  state  trial  court  from  a 
federal  court  for  the  Indian  Territory 
under  the  enabling  act  of  June  16,  1906, 
and  the  state  Constitution,  involved  a 
question  of  local  law.     John  v.  Paullin 

(1913)  34  S.  Ct   178,  231  U.  S.  583, 
58  L.  Ed.  381,  dismissing  writ  of  error 

(1909)  104  P.   365,  24  Okl.  636,  and 

(1910)  106  P.  838,  24  Okl.  642. 

A  question  respecting  an  alleged  vio- 
lation of  the  prohibition  of  Fourth 
Amendment,  against  unreasonable 
searches  and  seizures,  cannot  be  re-  ■ 
viewed  on  writ  of  error,  since  such 
prohibition  does  not  apply  to  the  states. 
National    Safe    Deposit    Co.    v.    Stead 

(1914)  34  Sup.  Ct  209,  232  U.  S.  58, 
58  L.  Ed.  504. 

A  judgment  of  the  Supreme  Court  of 
Arizona  in  a  case  begun  before  but 
tried  after  the  conferring  of  statehood, 
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and  judgment  rendered  in  a  state  court, 
is  not  reviewable  under  Arizona  En- 
abling Act  June  20,  1910,  §  32,  relating 
to  the  right  to  prosecute  appeals  or 
writs  of  error  to  the  Supreme  Court 
as  permitted  prior  to  the  admission  of 
aaid  state  into  the  Union.  Van  Dyke 
v:  Ordova  Copper  Co.  (1914)  34  S. 
Ct  884,  234  U.  S.  188,  58  L.  Ed.  1273, 
dismissing  appeal  (1913)  182  P.  94, 
14  Ariz.  499. 

Whether,  by  consenting  to  a  revivor  of 
action  in  name  of  plaintiffs  executrix, 
defendant  was  estopped  from  challeng- 
ing her  capacity  to  sue,  was  a  state 
question.  Parker  ▼.  McLain  (1915)  35 
S.  Ct.  032,  237  U.  S.  409,  59  L.  Ed. 
1051,  dismissing  appeals  McLain  v. 
Parker  (1913)  129  P.  1140,  88  Kan. 
717,  and  Id.,  131  P.  153.  88  Kan.  873. 

Application  of  Consol.  Laws  N.  Y. 
c  31,  §  14,  against  employment  of  aliens 
on  public  works  to  contracts  for  con- 
struction of  subways  in  New  York  City, 
are  local  questions  not  reviewable  in 
the  United  States  Supreme  Court. 
Heim  v.  McCaU  (1915)  30  S.  Ct  78. 

Contention  that  agreement  by  em- 
ploy6  that  acceptance  of  benefits  from 
a  railroad's  relief  department  shall  re- 
lease company  from  liability,  though 
invalid  under  Employers*  Liability  Act, 
§  5,  post,  §  8601,  discharges  another 
railway  company  as  a  joint  tort-feasor 
from  its  common-law  liability,  presents 
no  question  on  writ  of  error  to  a  state 
court  which  held  the  release  invalid  as 
to  the  employing  company,  and  not 
available  as  a  defense  to  the  other 
company.  Chicago  &  A.  R.  Co.  v.  Vvag- 
ner  (1915)  36  S.  Ct.  135. 

A  judgment  of  the  highest  state  court 
dismissing  bill  and  cross-bill  for  want 
of  jurisdiction  is  conclusive  on  the  fed- 
eral Supreme  Court  unless  denial  of 
federal  right  is  involved.  Dayton  Coal 
&  Iron  Co.  V.  Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  (1915)  30  S.  Ct  137. 

Whether  petition  states  a  cause  of 
action  against  a  resident  joined  as  co- 
defendant  is  a  matter  of  local  law,  not 
open  on  writ  of  error  from  the  federal 
Supreme  Court  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Whiteaker  (1915)  30  S.  Ct 
152. 

A  ruling  in  an  action  under  the  feder- 
al Employers'  Liability  Act  that  no 
issue  as  to  assumption  of  risk  was 
made,  and  that  no  question  on  that  sub- 
ject was  presented  on  appeal,  does  not 
present  a  federal  question.  Southern 
Ry.  Co.  V.  Lloyd  (1910)  30  S.  Ct  210. 

The  question  whether  memberships  in 
a  chamber  of  commerce  are  taxable  un- 
der a  state  statute  is  a  matter  of  local 
law.  Rogers  v.  Hennepin  County 
(1910)  30  S.  Ct  205,  240  U.  S.  184, 
60  L.  Ed.  — . 

38.  Decisions  founded  on  federal  or 
nonfederal  grounds.»A  judgment  or  de- 
cree will  not  be  reviewed  if  it  involve 
the  determination  of  a  question,  not  fed- 
eral,  sufficient  in   itself   to   sustain  it, 
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though  a  federal  question  moy  have 
been  raised  and  decided.  Williams  v. 
Oliver  (1851)  53  U.  S.  (12  How.)  Ill, 
13  L.  Ed.  915;  Rector  v.  Ashley  (1807) 
0  Wall.  142,  18  L.  Ed.  733;  Gibson  v. 
Chouteau  (1808)  75  U.  S.  (8  Wall.) 
314,  19  L.  Ed.  317;  Klinger  v.  Mis- 
souri (1871)  80  U.  S.  (13  Wall.)  257, 
20  Ia  Ed.  035;  Steines  ▼.  Franklin 
County  (1871)  81  U.  S.  (14  WaU.)  15, 
20  L.  Ed.  840;  Kennebeck  R.  Co.  v. 
Portland  R.  Co.  (1871)  81  U.  S.  (14 
Wall.)  23,  20  L.  Ed.  850;  Huriey  v. 
Street  (1871)  81  U.  S.  (14  Wall.)  85, 
20  li.  Ed.  780;  Commercial  Bank  v. 
City  of  Rochester  (1872)  82  U.  S. 
(15  WaU.)  039,  21  L.  Ed.  117;  Mur- 
dock  V.  City  of  Memphis  (1874)  87  U. 
S.  (20  Wall.)  500,  22  L.  Ed.  429; 
McManus  v.  O'Sullivan  (1875)  91  U.  S. 
578,  579,  23  L.  Ed.  390;  Boiling  v. 
Lersner  (1875)  91  U.  S.  594,  23  L.  Ed. 
366;  New  York  life  Ins.  Co.  v.  Hen- 
dren  (1875)  92  U.  S.  280,  23  L.  Ed. 
709;  Jenkins  v.  Loewenthal  (1884)  110 
U.  S.  222,  3  Sup.  Ct  038,  28  U  Ed. 
129;  Jacks  v.  City  of  Helena  (1885) 
115  U.  S.  288,  0  Sup.  Ct  39,  29  L. 
Ed.  392;  Martin  v.  Thompson  (1887) 
120  U.  S.  370,  7  Sup.  Ct  580,  30  L. 
Ed.  079;  New  Orleans  Waterworks  Co. 
V.  Louisiana  Sugar-Refining  Co.  (1888) 
125  U.  S.  18,  8  Sup.  Ct.  741.  31  L.  Ed. 
007;  Kreiger  v.  Shelby  R.  Co.  (1888) 
125  U.  S.  39,  8  Sup.  Ct  732,  31  L.  Ed. 
075;  De  Saussure  v.  Gaillard  (1888) 
127  U.  S.  210,  8  Sup.  Ct  1053,  32  L. 
Ed.  125;  Hale  v.  Akers  (1889)  10  Sup. 
Ct  171,  132  U.  S.  554,  33  U  Ed.  442; 
Hopkins  v.  McLure  (1890)  10  Sup.  Ct 
407.  133  U.  S.  380,  33  L.  Ed.  000; 
Beatty  v.  Benton  (1890)  135  U.  S.  244, 
10  Sup.  Ct  747,  34  L.  Ed.  124;  John- 
son V.  Risk  (1890)  11  Sup.  Ct.  Ill,  137 
U.  S.  300,  34  L.  Ed.  083;  Beaupre  v. 
Noyes  (1891)  11  Sup.  Ct  290,  138  U. 
S.  397,  34  L.  Ed.  991;  Henderson 
Bridge  Co.  v.  Henderson  (1891)  12  Sup. 
Ct  114,  118,  141  U.  S.  079,  35  L.  Ed. 
900;  Hammond  v.  Johnston  (1891)  12 
Sup.  Ct.  141,  142,  142  U.  S.  73,  35  L. 
Ed.  941;  Delaware  City  S.  &  P.  Steam- 
boat Nav.  Co.  V.  Reybold  (1892)  12 
Sup.  Ct  290,  292,  142  U.  S.  030,  35 
L.  Ed.  1141;  Haley  v.  Breeze  (1892) 
144  U.  S.  130.  12  Sup.  Ct  aSO.  30  L. 
Ed.  373;  Eustis  v.  Bolles  (1893)  150 
U.  S.  301.  14  Sup.  Ct  131,  37  L.  Ed. 
1111;  California  Powder  Works  v. 
Davis  (1894)  14  Sup.  Ct.  350,  151  U. 
S.  389,  38  L.  Ed.  200;  Dower  v.  Rich- 
ards (1894)  14  Sup.  Ct  452,  455,  151 
U.  S.  058,  38  L.  Ed.  305;  Winter  v. 
City  Council  of  Montgomery  (1895)  156 
U.  S.  385,  15  Sup.  Ct  649,  39  L.  Ed. 
,  400;  GiUis  v.  Stinchfield  (1895)  159  U. 
S.  058,  10  Sup.  Ct  131,  40  L.  Ed.  295; 
Seneca  Nation  of  Indians  v.  Christy 
(1890)  102  U.  S.  283,  10  Sup.  Ct  828, 
40  L.  Ed.  970;  Dibble  v.  Bellingham 
Bay  Land  Co.  (1890)  163  U.  S.  03, 
10  Sup.  Ct  939,  41  L.  Ed.  72;  Bacon 
T.  Texas  (1890)  103  U.  S.  207,  16  Sup. 
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Ct  1023,  41  L.  Ed.  132;  Harrison  v. 
Morton  (1898)  18  Sup.  Ct.  742,  171  U. 
S.  38,  43  li.  Ed.  eS;  California  Nat. 
Bank  v.  Thomas  (1898)  19  Sup.  Ct  4, 
5,  171  U.  S.  441,  43  L.  Ed.  231;  Pierce 
V.  Somerset  Ry.  (1898)  19  Sup.  Ct. 
64,  171  U.  S.  641,  43  L.  Ed.  316;  Hale 
V.  Lewis  (1901)  21  Sup.  Ct.  677,  181 
U.  S.  473,  45  L.  Ed.  959;  New  York 
Central  &  H.  R.  R  Co.  v.  New  York 
(1902)  22  Sup.  Ct.  916,  917,  186  U. 
S.  269,  46  Ia  Ed.  1158;  Giles  v.  Teasley 

(1904)  24  Sup.  Ct.  359,  193  U.  S.  146, 

48  L.    Ed.    655;    Allen    v.    Arguimbau 

(1905)  25  Sup.  Ct.  622.  198  U.  S.  149, 

49  L.  Ed.  990;  Chicago,  B.  &  Q,  R. 
Co.  V.  Illinois  (1906)  26  Sup.  Ct.  341, 
200  U.  S.  561,  50  L.  Ed.  596.  4  Ann. 
Cas.  1175;  Lea  the  v.  Thomas  (1907)  28 
Sup.  Ct  30,  207  U.  S.  93,  52  L.  Ed. 
118;  Arkansas  S.  R  Co.  v.  German 
Nat.  Bank  (1907)  28  Sup.  Ct  78,  79, 
207  U.  S.  270.  52  L.  Ed.  201;  Berea 
College  V.  Kentucky  (1908)  29  Sup. 
Ct  33,  34,  211  U.  S.  45,  53  L.  Ed.  81; 
Waters-Pierce  Oil  Co.  v.  State  of  Texas 
(1908)  29  Sup.  Ct  227,  212  U.  S.  112, 
53  L.  Ed.  431;  Rogers  v.  Jones  (1909) 
29  Sup.  Ct  635,  637,  214  U.  S.  196, 
53  L.  Ed.  965;  Gaar,  Scott  &  Co.  v. 
Shannon  (1912)  32  Sup.  Ct  236,  223  U. 
S.  468,  56  L.  Ed.  510;  Southern  P.  Co. 
V.  Schuyler  (1913)  33  Sup.  Ct  277,  227 
U.  S.  601,  57  L.  Ed.  662,  43  L.  R  A. 
(N.  S.)  901;    Adams  v.  Russell  (1913) 

33  Sup.  Ct.  846,  229  U.  S.  353,  57  L. 
Ed.  1224;  Rogers  v.  Hennepin  County 
(1916)  36  Sup.  Ct  265,  240  U.  S.  184, 
60  L.  Ed.  — ,  But  see  State  v.  Bachel- 
der  (1863)  68  U.  S.  (1  WaU.)  109, 
17  L.  Ed.  551;  Crossley  v.  City  of  New 
Orleans  (1883)  108  U.  S.  105,  2  Sup. 
Ct.  30O,  27  L.  Ed.  667. 

Where  the  state  court  does  not  de- 
cide against  plaintiff  in  error  on  an  in- 
dependent state  ground,  but  deems  the 
federal  question  before  it,  actually  en- 
tertains it,  and  decides  it  adversely  to 
the  federal  right  asserted,  the  supreme 
court  has  jurisdiction.  Hancock  Nat. 
Bank  v.  Farnum  (1900)  176  U.  S.  640, 
642,  44  L.  Ed.  619,  620,  20  Sup.  Ct. 
506;  San  Jose  Land  &  Water  Co.  v. 
San  Jose  Ranch  Co.  (1903)  189  U.  S. 
177,  179,  180,  47  L.  Ed.  765,  766,  768, 
23  Sup.  Ct  487;  American  Exp.  Co. 
V.  MuUins  (1909)  212  U.  S.  311,  313, 
53  L.  Ed.  525,  526,  29  Sup.  Ct.  381. 
15  Ann.  Cas.  536;  Atchison.  T.  &  S.  F. 
R.  Co.  V.  Sowers  (1909)  213  U.  S.  55, 
63,  53  L.  Ed.  695,  698,  29  Sup.  Ct 
397;  Miedreich  y.  Lauenstein  (1914) 
232  U.  S.  236,  243,  58  L.  Ed.  584,  589, 

34  Sup.  Ct  309;  North  Carolina  R.  Co. 
V.  Zachary  (1914)  232  U.  S.  248.  257, 
58  L.  Ed.  691,  595u  34  Sup.  Ct  305,  9 
N.  C.  C.  A.  109,  Ann.  Cas.  1914C,  159; 
Carlson  v.  Washington  (1914)  234  IJ. 
S.  103,  106,  58  L.  Ed.  1237,  1238,  34 
Sup.  Ct  717;  Mallinckrodt  Chemical 
Works  V.  Missouri  (1915)  238  U.  S.  41, 
49,  59  L.  Ed.  1192,  1195,  35  Sup.  Ct 
671;  Rogers  v.  Hennepin  County 
(1916)  36  Sup.  Ct  265,  240  U.  S.  184, 
60  L.  Ed.  — . 
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That  a  state  court,  in  deciding  a  fed- 
eral question,  erroneously  declares  that 
no  federal  question  exists,  does  not  pre- 
clude a  review  of  its  decision  on  writ  of 
error.  Missouri,  K.  &  T.  Ry.  Co.  v. 
Elliott  (1902)  22  Sup.  Ct  446,  184  U. 
S.  530,  46  L.  Ed.  673,  reversing  judg- 
ment Elliott  V.  Missouri,  K.  &  T.  Ry. 
Co.  (1899)  77  Mo.  App.  652.  See 
Weatherby  v.  Bowie  (1880)  131  U.  S. 
(Appendix)  ccxv,  35  L.  Ed.  65(6,  hold- 
ing that  a  statement  in  an  opinion  that 
the  only  federal  question  was  probably 
abandoned,  "as  it  is  manifest  that  tke 
circuit  court  could  not  have  taken  ju- 
risdiction," is  not  such  a  decision  of  the 
question  as  to  give  the  court  jurisdic- 
tion. 

A  case  in  which  final  judgment  has 
been  rendered  in  the  highest  court  of  a 
state,  and  in  which  the  validity  of  a 
statute  of  the  state  was  drawn  in  ques- 
tion on  the  ground  of  its  repugnancy  to 
the  constitution  of  the  United  States, 
can  be  carried  for  revision  to  the  su- 
preme court  only  when  it  appears  that 
such  statute  was  not  only  decided  to  be 
valid,  but  that  such  decision  was  neces- 
sary to  the  judgment  in  this  state,  and 
that,  without  it,  the  judgment  would 
have  been  in  favor  of  the  other  party. 
Frost  V.  Hsley  (1868)  56  Me.  376. 

39.  -^-  Decisions  reviewable  because 
not  sustained  on  nonfederal  ground. — 

Where,  from  the  facts  stated,  a  ques- 
tion within  the  purview  of  this  section 
must  have  arisen  in  the  state  court,  and 
the  judgment  of  the  state  court  would 
not  have  been  what  it  is  if  there  had 
not  been  a  misconstruction  of  an  act 
of  Congress,  or  a  decision  against  the 
validity  of  a  right,  title,  privilege,  or 
exemption  set  up  under  it,  the  Supreme 
Court  has  jurisdiction.  Harris  v.  Den- 
nie  (1830)  3  Pet.  292,  301,  7  L.  Ed.  683. 

Where  a  decree  is  silent  as  to  the 
ground  on  which  it  was  rendered,  the 
jurisdiction  of  the  court  is  maintainable, 
if  the  case  shows  that  federal  questions 
were  involved,  though  it  also  appears 
that  there  were  other  defenses  not 
subject  to  review,  if  such  defenses  af- 
ford no  legal  answer  to  the  suit.  Ma- 
guire  V.  Tyler  (1869)  75  U.  S.  (8  WaU.) 
650,  19  L.  Ed.  320;  Klinger  v.  Missouri 
(1871)  80  U.  S.  (13  Wall.)  257,  20  L. 
Ed.  635. 

The  court  will  not  dismiss,  for  want 
of  jurisdiction,  when  it  can  see  that  a 
federal  question  was  raised  though  rais- 
ed somewhat  obscurely,  and  though  it 
has  a  very  clear  conviction  that  the  de- 
cision of  the  state  court  was  correct 
Pennywit  v.  Eaton  (1872)  82  U.  S. 
(15  Wall.)  380,  21  L.  Ed.  72. 

A  party  who  has  raised  but  one  fed- 
eral question  cannot,  in  the  federal  su- 
preme court,  argue,  in  addition  thereto, 
another,  not  connected  with  it,  not 
raised  in  any  of  the  courts  below,  and 
not  necessarily  arising  on  the  record, 
though  the  record  discloses  facts  on 
which  the  question  might  have  been 
raised.    Dewey  v.  City  of  Des  Moines 
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(1899)  19  Sup.  Ct  379,  173  U.  S.  193, 
43  L.  Ed.  665,  reversing  judgment 
(1897)  70  N.  W.  605,  101  Iowa,  416. 

The  coart  will  pass  on  a  federal  ques- 
tion if  the  state  court  based  its  judg- 
ment solely  on  a  ground  involving  a 
determination  thereof,  though  the  judg- 
ment might  have  been  based  on  a  ground 
involving  only  a  question  of  general  or 
local  law.  Henderson  Bridge  Co.  v. 
City  of  Henderson  (1899)  19  Sup.  Ct. 
553.  173  U.  S.  592,  43  L.  Ed.  823. 

A  writ  of  error  to  review  a  judgment 
ousting  a  corporation  from  its  fran- 
chise for  violation  of  the  statutes  of 
the  state  relating  to  the  manufacture 
and  sale  of  oleomargarine  will  not  be 
dismissed  on  the  ground  that  adequate 
support  for  the  judgment,  irrespective 
of  any  substantial  federal  question,  is 
afforded  by  the  finding  of  the  state 
court  that  the  corporation  had  violated 
a  statute  in  refusing  to  furnish  samples 
as  therein  required,  where  the  judg- 
ment of  the  court  was  based  upon  the 
consideration  given  by  it  to  all  the 
asserted  violations  of  the  statutes  joint- 
ly, which  statutes  were  contended  to  be 
repugnant  to  the  constitution  of  the 
United  States.  Capital  City  Dairy  Co. 
v.  State  of  Ohio  (1902)  22  Sup.  Ct.  120, 
183  U.  S.  238,  46  L.  Ed.  171,  affirming 
judgment  State  v.  Capital  City  Dairy 
Co.  (1900)  57  N.  E.  62,  62  Ohio  St 
350,  57  L.  R.  A.  181. 

Jurisdiction  of  the  court  .to  review 
a  judgment  sustaining  a  license  tax  im- 
posed on  a  banking  business  cannot  be 
defeated  on  the  theory  that  such  judg- 
ment rests  on  nonfederal  grounds  suf- 
ficient to  sustain  it,  even  assuming  that 
the  state  court  rests  its  decision  on  the 
grounds  that  by  reason  of  the  bank's 
acceptance  of  a  certain  state  statute, 
and  by  virtue  of  an  act  extending  its 
charter,  it  became  subject  to  certain 
constitutional  provisions  authorizing  or 
requiring  the  payment  of  such  a  tax, 
where  the  bank  pleaded  that  at  the  time 
of  the  imposition  of  the  tax  it  had  a 
contract  exemption  from  taxation.  Cit- 
izens' Bank  of  Louisiana  v.  Parker 
(1904)  24  Sup.  Ct  181,  192  U.  S.  73, 
48  L.  Ed.  346,  reversing  judgment  State 
V.  Citizens*  Bank  of  Louisiana  (1899) 
27  South.  709,  52  La.  Ann.  1086. 

An  affirmance  of  an  order  awarding  a 
peremptory  writ  of  mandamus  to  com- 
pel the  reduction  of  railroad  rates  to 
conform  to  the  schedule  made  by  the 
act  under  which  the  railroad  was  incor- 
porated, on  the  ground  that  by  its  in- 
corporation under  that  act  the  company 
became  subject  to  its  provisions,  is  not 
based  on  nonfederal  grounds,  so  as  to 
preclude  a  review,  where  the  company 
relied  on  the  provisions  of  a  prior  act 
authorizing  the  incorporation  of  the 
purchasers  of  a  railroad  after  a  sale  in 
foreclosure  proceedings,  with  the  rights 
and  privileges  of  the  original  company 
as  a  contract  right,  protected  from  im- 
pairment by  the  federal  Constitution. 
Grand  Rapids  &  I.  Ry.  Co.  v.  Osbom 
(1904)  24  Sup.  Ct  dl0»  193  U.  S.  17, 


48  L.  Ed.  698,  affirming  judgment  Com- 
missioner of  Railroads  v.  Grand  Rapids 
&  L  Ry.  Co.  (1902)  89  N.  W.  967,  130 
Mich.  248,  9  Detroit  Leg.  N.  10. 

The  court  may  review  a  decision  sus- 
taining the  enforcement  against  a  rail- 
way company  of  an  alleged  charter  ob- 
ligation to  pay  over  the  surplus  profits 
to  the  state,  which  could  not  have  been 
reached  except  by  erroneously  constru- 
ing the  charter,  without  relying  on  sub- 
srequent  legislatSon  flagrantly  repug- 
nant to  the  federal  (institution,  and 
challenged  for  that  reason,  where  the 
state  court  clearly  did  rely  on  that  leg- 
islation to  some  extent,  though  it  put 
forward  in  its  judgment  the  untenable 
construction  more  than  the  unconstitu- 
tional statutes.  Terre  Haute  &  I.  R. 
Co.  V.  State  of  Indiana  (1904)  24  S. 
Ct  767,  194  U.  S.  579,  48  L.  Ed.  1124, 
reversing  judgment  (1902)  65  N.  E. 
401,  159  Ind.  43a 

A  writ' of  error  to  review  a  decision 
of  a  state  court  upholding  a  seizure, 
under  the  state'  laws,  of  intoxicating 
liquors  shipped  C.  O.  D.  into  that  state 
from  another  state,  on  the  ground  that 
the  sale  was  completed  in  the  former 
state,  win  not  be  dismissed  on  the  the- 
ory that  its  ruling  rests  upon  a  nonfed- 
eral ground  where  the  protection  of 
the  commerce  clause  of  the  federal 
Constitution  was  directly  invoked  in 
the  state  court  American  Express  Co. 
V.  State  of  Iowa  (1905)  25  Sup.  Ct 
182,  196  U.  S.  133,  49  L.  Ed.  417,  re- 
versing judgment  State  v.  American 
Express  Co.  (1902)  92  N.  W.  66,  118 
Iowa,  447;  Adams  Express  Co.  v. 
Same  (1905)  25  S.  Ct  185,  196  U.  S. 
147,  49  L.  Ed.  424,  reversing  judgment 
State  V.  Adams  Express  Co.  (1903)  95 
N.  W.  1129. 

The  court  is  not  without  jurisdiction 
to  review,  by  writ  of  error,  a  decision 
sustaining  a  state  statute  claimed  to 
Impair  contract  obligations,  because 
the  state  court  rests  its  conclusion  of 
,  the  nonexistence  of  the  contract  upon  a 
construction  of  the  state  Constitution 
and  laws.  Attorney  General  of  State 
of  Michigan  v.  Lowrey  (1905)  26  S.  Ct 
27,  199  U.  S.  233,  50  L.  Ed.  167.  affirm- 
ing judgment  (1902)  92  N.  W.  289,  131 
Mich.  639,  9  Detroit  Leg.  N.  470. 

A  state  court  cannot,  by  resting  its 
judgment  on  some  ground  of  local  or 
general  law,  defeat  the  appellate  ju- 
risdiction of  the  court,  if  a  federal 
right  or  immunity  was  specially  set 
up  or  claimed  which,  if  recognized  and 
enforced,  would  require  a  different 
judgment  West  Chicago  St  R.  Co.  v. 
People  of  State  of  lUinois  (1906)  26 
S.  Ct  518,  201  U.  S.  506,  50  L.  Ed. 
845,  affirming  judgment  (1905)  73  N.  E. 
393,  214  111.  9;  Chicago,  B.  &  Q.  Ry. 
Co.  V.  People  of  State  of  IlUnois  (1900) 
26  S.  Ct.  341,  200  U.  S.  561,  50  L.  Ed. 
596,  affirming  decree  (1904)  72  N.  E. 
219,  212  111.  103. 

A  decision  that  a  trustee  of  a  bank- 
rupt partnership  can  avoid  a  prefer- 
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ence  under  the  state  law,  without  as- 
certaining the  existence  of  creditors  of 
the  individual  estate,  does  not  rest  on  a 
nonfederal  ground,  so  asr  to  defeat  ap- 
pellate jurisdiction.  Miller  v.  New  Or- 
leans Acid  &  Fertaizer  Co.  (1909)  29 
S.  Ct.  176,  211  U.  S.  496.  53  L.  Ed. 
300,  affirming  judgment  New  Orleans 
Acid  &  Fertilizer  Co.  v.  O.  Guillory  & 
Co.  (1906)  42  So.  329,  117  La.  821. 

A  decree  adverse  to  the  contention 
that,  if  the  state  Constitution  confers 
ou  one  railway  company  an  exemption 
from  a  special  tax  granted  in  aid  of 
another  railway  company,  it  impairs 
contract  obligations,  is  reviewable 
though  the  state  court  rested  its  de- 
cision in  part  on  the  ground  that  the 
latter  railway  company  had  not  acquir- 
ed all  of  its  contract  rights  before  the 
adoption  of  the  Constitution.  Arkan- 
sas Southern  Ry.  Co.  v.  Louisiana  & 
A.  Ry.  Co.  (1910)  31  S.  Ct  56,  218 
U.  S.  431,  54  L.  Ed.  1097,  affirming 
decree  Louisiana  &  A.  Ry.  Co.  v.  Shaw 
(1908)  46  So.  994,  121  La.  997. 

Concession  in  counsel's  brief  in  state 
court  that  stipulation  in  an  express 
company's  receipt  limiting  liability  was 
void  under  the  state  law,  and  the  Car- 
mack  Amendment  does  not  show  the 
lack  of  any  federal  question  based  on 
the  validity  of  such  shipping  contract, 
but  must  be  regarded  as  concession  for 
purposes  of  argument  as  to  a  matter 
of  law  which  could  conclude  no  one,  as 
it  did  not  withdraw  the  shipping  con- 
tract from  the  case.  Wells  Fargo  & 
Co.  V.  Nciman-Marcus  Co.  (1913)  33 
S.  Ot.  267,  227  U.  S.  469,  57  L.  Ed. 
600,  reversing  judgment  (Tex.  Civ. 
App.  1010)  125  S.  W.  614. 

A  ruling  in  a  suit  based  on  the  Hours 
of  Service  Act  of  March  4,  1907,  and 
the  Employers'  Liability  Act  of  April 
22,  1908,  that  there  was  testimony  to 
show  negligence,  affords  no  basis  for 
the  contention  that  the  judgment  which 
affirmed  a  judgment  for  plaintiff,  was 
rested  upon  that  ground,  so  as  to  de- 
prive the  court  of  jurisdiction  on  the 
theory  that  the  case  was  decided  on  an 
independent  nonfederal  ground.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  McWhirt- 
er  (1913)  33  Sup.  Ct.  858,  229  U.  S. 
265,  57  L.  Ed.  1179. 

A  conviction  in  a  state  court  for  ped- 
dling without  a  license  does  not  rest 
on  a  nonfederal  ground  adequate  to 
sustain  it  independently  of  the  ruling 
adverse  to  rights  asserted  under  the 
commerce  clause,  because  defendant 
made  some  sales  from  a  railway  car 
not  under  previous  orders,  since,  ped- 
dling being  the  only  charge,  the  lat- 
ter ground  would  amount  to  condem- 
nation'without  hearing  and  a  denial  of 
due  process  of  law.  Stewart  v.  People 
of  State  of  Michigan  (1914)  34  S.  Ct 
476,  232  U.  S.  665,  58  L.  Ed.  786,  re- 
versing judgment  People  v.  Stewart 
(1911)  132  N.  W.  1071,  167  Mich.  417. 

A  judgment  that  a  steamboat  com- 
pany must  answer  for  damage  to  boring 
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plants  in  the  Hudson  river  from  colli- 
sions with  its  boats,  because  of  federal 
authority  for  the  maintenance  of  snch 
plants,  and  because  the  collisions  were 
from  the  negligence  of  the  steamboat 
company,  is  not  excluded  from  appel- 
late jurisdiction  of  the  Supreme  (3ourt 
on  theory  that  such  judgment  rests  on 
a  nonfederal  ground  adequate  to  sus- 
tain it  Cornell  Steamboat  Co.  v.  Phoe- 
nix Const  Co.  (1914)  34  S.  Ct  701, 
233  U.  S.  593,  58  L.  Ed.  1107,  af- 
firming  judgment  Pbenix  Const.  Co.  v. 
Cornell  Steamboat  Co.  (1913)  103  N. 
E.  891,  210  N.  Y.  113. 

A  judgment  refusing  an  in  junction  to 
restrain  municipal  ordinance  forbidding 
owners  whose  property  abutted  on 
both  sides  of  an  alley  to  close  the  same 
along  the  lines  of  their  respective  prop- 
erty, does  not  rest  on  a  nonfederal 
ground,  though  the  state  court  based 
its  decision  on  the  want  of  right  of 
plaintiffs  to  prevent  the  closing  of  the 
alley  which  was  a  public  wrong  which 
plaintiffs  had  no  right  to  redress 
where  plaintiffs  claimed  a  right  which 
could  not  be  taken  from  them  without 
depriving  them  of  their  federal  rights. 
Bowe  V.  Scott  (1914)  34  S.  Ct  769, 
233  U.  S.  658,  58  L.  Ed.  1141,  dismiss- 
ing appeal  (1912)  75  S.  E.  123,  113 
Va.  499. 

A  controlling  federal  question  is  in- 
volved in  a  state  judgment  refusing 
to  measure  liability  of  interstate  car- 
rier in  an  action  by  an  employ^  for  per- 
sonal injuries,  by  the  Employers*  Lia- 
bility Act  Toledo,  St  L.  &  W.  R. 
Co.  V.  Slavin  (1915)  35  S.  Ct  306,  236 
U.  S.  454,  59  L.  Ed.  671,  reversing 
judgment  Slavin  v.  Toledo,  St  L.  &  W. 
R.  Co.  (1913)  106  N.  E.  1077,  88  Ohio 
St.  536. 

Decision  adverse  to  contentions  of 
owner  of  lode  mining  claim  founded  on 
the  apex  and  extralateral  rights  pro- 
visions of  R.  S.  {  2322,  post,  |  4618, 
does  not  rest  on  a  nonfederal  ground, 
so  as  to  defeat  appellate  jurisdiction  of 
federal  Supreme  (iourt  Stewart  Min- 
ing Co.  V.  Ontario  Mining  Co.  (1915) 
35  S.  Ct  610,  237  U.  S.  350.  59  L.  Ed. 
989,  affirming  judgment  (1913)  132  P. 
787,  23  Idaho,  724. 

A  decision  affirming  judgment  against 
terminal  carrier  in  an  action  by  shipper 
for  damages  for  delay  docs  not  rest  on 
a  local  ground  independent  of  the  ques- 
tion of  the  validity  under  the  federal 
Constitution  of  the  provisions  of  Civ. 
Code  S.  C.  1912,  §§  2754.  2755.  Atlan- 
tic Coast  Line  R.  R.  Co.  v.  Glenn 
(1915)  36  S.  Ct  154. 

A  decision  affirming  a  decree  dismiss- 
ing a  suit  to  cancel  tax  assessment  and 
to  enjoin  collection  of  the  tax  does  not 
rest  on  a  ground  independent  of  the 
federal  questions  raised  as  to  the  va- 
lidity of  the  tax.  Rogers  v.  Hennepin 
County  (1916)  36  S.  Ct  265. 

Where  the  decision  of  a  question  at 
to  the  validity  of  a  judgment  of  anoth- 
er state  was  necessary  to  support  the 
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judgment  of  the  state  Supreme  Court, 
it  being  contended  that  the  decision 
of  the  court  violated  the  constitutional 
requirement  that  full  faith  and  credit 
shall  be  given  to  the  decisions  of  the 
courts  of  the  several  states,  the  fact 
that  another  question,  not  federal  in 
character,  was  inadvertently  decided  by 
the  Supreme  Ck>urt,  though  not  pre- 
sented, did  not  deprive  the  defeated 
party  of  his  right  to  maintain  writ 
of  error  to  review  such  federal  ques- 
tion. Balk  V.  Harris  (1003)  43  S.  E. 
477.  132  N.  C.  10,  denying  rehearing 
(1902)  41  S.  E.  »40,  130  N.  G.  381. 

40.  —  Decisions  sustained  on  non- 
federai  ground  and  not  reviewable.* 
Where  a  juror  refused  to  take  the  test 
oath  of  loyalty  prescribed  by  state 
statute,  declared  unconstitutional  by 
the  United  States  supreme  court,  and 
avowed,  not  only  that  he  had  sympa- 
thized with  tie  Rebellion,  but  that  his 
feelings  were  stronger  than  ever, 
*  whereupon  he  was  discharged,  the  su- 
preme court  would  not  take  jurisdic- 
tion. Klinger  v.  Missouri  (1871)  80 
U.  S.  (13  WaU.)  257,  20  L.  Ed.  635. 

Where  it  does  no^  appear  that  a  deci- 
sion is  erroneous  if  based  on  the  de- 
fense of  the  state  statute  of  limitations, 
it  is  not  shown  that  the  decision  of  a 
federal  question  was  necessary,  and  the 
writ  of  error  will  be  dismissed.  John- 
son V.  Risk  (1890)  137  U.  S.  300,  11 
Sup.  Ct.  Ill,  34  L.  Ed.  683. 

A  decision  that  the  defeated  party 
had  waived  any  invalidity  in  an  assign- 
ment for  benefit  of  creditors  does  not 
involve  any  federal  question.  Beaupre 
V.  Noyes  (1890)  138  U.  S.  397,  402,  11 
Sup.  Gt.  296,  34  L.  Ed.  991. 

A  decision  upholding  a  tax  on  a 
bridge  company,  on  the  ground  that  by 
accepting  an  ordinance  the  company 
agrees  that  the  bridge  may  be  taxed,  is 
not  reviewable.  Henderson  Bridge  Co. 
V.  City  of  Henderson  (1891)  141  U. 
S.  679, 12  Sup.  Gt.  114,  35  L.  Ed.  900. 

A  decision  in  ejectment  held  to  decide 
a  question  not  federal.  Hammond  v. 
Johnston  (1891)  142  U.  S.  73,  12  Sup. 
Ct.  141,  35  L.  Ed.  941,  following  Hen- 
derson Bridge  Co.  v.  City  of  Hender- 
son (1891)  141  U.  S.  679,  12  Sup.  Gt 
114,  35  L.  Ed.  900. 

A  decision  in  assumpsit  to  recover 
money  received  on  a  claim  against  the 
United  States  held  within  the  rule  that, 
though  a  federal  question  is  raised,  the 
court  will  not  review  the  decision  of  a 
state  court  which  is  based  on  grounds 
broad  enough  to  sustain  its  judgment, 
irrespective  of  the  federal  question. 
Delaware  City,  S.  &  P.  Steamboat  Nav. 
Co.  v.  Reybold  (1892)  142  U.  S.  636, 
12  Sup.  Ct  290,  35  L.  Ed.  1141. 

A  decision  in  a  prosecution  to  de- 
fraud a  town  or  county  involved  no 
federal  question,  and  was  broad  enough 
to  dispose  of  the  case,  independently 
of  the  federal  question.  Brown  v. 
Massachusetts  (1892)  144  U.  S.  573,  12 
Sup.  Ct  757,  36  L.  Ed.  546. 


That  the  acceptance  of  a  dividend  on 
a  note  in  composition  proceedings  un- 
der the  state  insolvency  laws  is  a  waiv- 
er of  any  right  to  enforce  the  debt  aft- 
er the  debtor's  discharge  is  broad 
enough  to  dispose  of  the  case,  without 
reference  to  *any  federal  question. 
Eustis  V.  Bolles  (1893)  150  U.  S.  361, 
14  Sup.  Ct  131,  37  L.  Ed.  1111,  fol- 
lowing Beaupre  v.  Noyes  (1891)  138 
U.  S.  397,  11  Sup.  Ct  296,  34  L.  Ed. 
991. 

A  decision  that  a  wife  who  abandons 
her  husband  for  a  paramour,  and  aft- 
erwards takes  advantage  of  a  decree  of 
divorce  procured  by  the  former  to  sol- 
emnize a  marriage  with  the  latter,  is 
thereby  estopped  from  subsequently 
claiming  property  as  the  heir  of  her 
husband,  though  the  decree  of  divorce 
was  in  fact  void  for  want  of  service, 
involves  no  federal  question,  and  is  not 
reviewable  on  the  theory  that  it 
amounted  to  an  attainder,  ex  post  facto 
law,  or  a  taking  of  property  without 
due  process  of  law.  Israel  v.  Arthur 
(1894)  152  U.  S.  355,  14  Sup.  Ct  583, 
38  L.  Ed.  474. 

A  judgment  affirming  a  judgment  for 
complainant  solely  on  the  ground  of  the 
acquisition  of  title  by  adverse  posses- 
sion did  not  necessarily  involve  a  deci- 
sion that  a  state  statute  was  valid. 
Dibble  v.  Bellingham  Bay  Land  Co. 
(1896)  163  U.  S.  63,  16  Sup.  Ct  939, 
41  L.  Ed.  72. 

The  court  has  no  jurisdiction  to  re- 
view a  decision  based  entirely  on 
grounds  arising  under  the  laws  of  the 
state,  though  it  should  appear  that  a 
question  involving  rights  under  the  con- 
stitution or  statutes  of  the  United 
States  might  have  been  made  under  the 
pleadings.  California  Nat  Bank  v. 
Thomas  (1898)  19  S.  Ct  4,  171  U.  S. 
441,  43  L.  Ed.  231,  dismissing  appeal 
(3896)  45  P.  704,  113  Cal.  414. 

Where  bill  and  amended  bill  were  dis- 
missed on  demurrer,  and  more  than 
two  months  later,  while  complainant*s 
appeal  was  pending,  he  petitioned  for 
leave  to  file  an  ancillary  bUl,  setting  up 
for  the  first  time  a  claim  under  the  fed- 
eral constitution,  denial  of  such  peti- 
tion and  its  affirmance  by  the  state  ap- 
pellate court  solely  on  the  ground  that 
it  came  too  late,  rested  on  grounds  in- 
dependent of  any  federal  question  and 
was  not  reviewable.  Chappell  Chemi- 
cal &  Fertilizer  Co.  v.  Sulphur  Mines 
Co.  (1899)  19  Sup.  Ct  265,  267,  172 
U.  S.  465,  43  L.  Ed.  517. 

A  dismissal  of  an  appeal  on  the  sole 
ground  that  it  was  prematurely  taken 
presents  no  federal  question.  Chappell 
Chemical  &  Fertilizer  Co, .  v.  Sulphur 
Mines  Co.  (1899)  19  Sup.  Ct  268,  172 
U.  S.  472,  43  L.  Ed.  520. 

Where  a  bill  was  filed  by  a  city  to 
enjoin  an  abutter  from  interfering  with 
the  completion  of  a  change  in  grade, 
and  he  alleged  that,  as  he  had  never 
been  compensated  for  the  injury  done 
to  his  property  by  the  change,  the  city 
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had  no  right  to  make  it,  and  that  to 
permit  it  to  do  so  would  result  in  a 
taking  of  his  property  without  due  pro- 
cess of  law,  a  decision  that  defendant 
had  mistaken  his  remedy,  and  must  re- 
sort to  another  proceeding  against  the 
city  for  damages,  was  broad  enough  to 
support  a  decree  granting  an  injunc- 
tion, regardless  of  any  federal  question. 
McQuade  v.  Inhabitants  of  City  of 
Trenton  (1899)  19  S.  Ct  292,  172  U. 
S.  636,  43  L.  Ed.  581. 

A  writ  of  error  to  review  a  decision 
in  favor  of  the  lessor  of  a  mining  claim 
against  lessees  who  have  attegipted  to 
make  a  new  location  will  be  dismissed 
by  the  supreme  court  of  the  United 
States,  when  one  ground  of  the  deci- 
sion, sufficient  to  dispose  of  the  case,  is 
that  the  lessees  are  estopped  to  con- 
test the  rights  of  the  lessor.  Lowry  v. 
Silver   City    Gold    &   Silver   Min.    Co. 

(1900)  21  S.  Ct  104,  179  U.  S.  196, 
45  L.  Ed.  151,  dismissing  writ  of  error 
Silver  City  Gold  &  Silver  Min.  Co.  v. 
Lowry  (1899)  57  P.  11,  19  Utah,  334. 

The  ruling  of  a  trial  court  in  favor 
of  the  constitutionality  of  Act  Tex. 
April  22,  1897,  which  makes  the  statu- 
tory provisions  for  ex  parte  deposi- 
tions, to  the  effect  that  refusal  to  an- 
swer shall  be  taken  as  an  admission, 
inapplicable  to  cases  in  which  either 
party  is  a  corporation,  does  not  pre- 
sent a  federal  question,  where  the  final 
decision  of  the  trial  court  is  based  on 
the  ground  that  there  had  been  no  such 
refusal  to  answer  as  would  constitute 
an  admission,  even  if  the  general  statu- 
tory provisions  were  applicable  to  the 
case.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Ferris  (1900)  21  S.  Ct.  231, 
179  U.  S.  602,  45  L.  Ed.  337. 

Jurisdiction  to  review  a  decision  of  a 
state  court,  on  the  ground  that  a  fed- 
eral question  as  to  the  impairment  of 
the  obligation  of  a  contract  is  raised, 
does  not  exist  when  the  only  question 
involved  in  the  state  court  was  the 
construction  of  a  charter  or  contract, 
although  it  appeared  that  there  were 
statutes  subsequent  thereto  which 
might  have  been,  but  were  not,  relied 
upon  as  raising  a  federal  question  con- 
cerning the  construction  of  the  con- 
tract.   Yazoo  &  M.  V.  R.  Co.  v.  Adams 

(1901)  21  S.  Ct.  256,  180  U.  S.  41,  45 
li.  Ed.  415,  dismissing  writ  of  error 
(1899)  25  So.  366,  76  Miss.  545. 

A  decision  that  a  corporation  is  es- 
topped to  set  up  the  invalidity  of  a 
statute,  even  if  it  is  unconstitutional, 
by  the  action  of  its  board  of  directors, 
cannot  be  reviewed.  Hale  v.  Lewis 
(1901)  21  S.  Ct.  677,  181  U.  S.  473, 
45  L.  Ed.  959. 

Denial  of  mandamus  to  compel  a 
board  of  registrars  to  register  a  negro 
as  an  elector,  because  the  board  would 
have  no  existence  and  no  duties  to  per- 
form, if  the  truth  of  the  allegations  of 
the  petition  as  to  the  unconstitutional 
character  of  the  registration  authorized 
under  the  Alabama  Constitution  be  ad- 
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mitted,  rests  on  a  groimd  adequate  to 
sustain  it,  and  wholly  independent  of 
the  federal  rights  claimed,  and  is  not 
reviewable.  Giles  v.  Teasley  (1904)  24 
S.  Ct.  359,  193  U.  S.  146,  48  L.  Ed. 
655,  dismissing  writ  of  error  (1903)  33 
So.  819,  136  Ala.  164. 

The  court  is  without  jurisdiction  to 
review  a  judgment  sustaining  a  demur- 
rer to  the  petition  in  an  action  to  re- 
cover damages  for  the  refusal  of  a 
board  of  registrars  to  register  a  negro 
as  an  elector  on  the  ground  that,  con- 
ceding the  truth  of  the  averments  of 
.  the  petition  that  such  board  was  ap- 
pointed and  qualified  under  a  state  con- 
stitution adopted  for  the  purpose  of 
disfranchising  negroes,  in  vfolation  of 
Const.  Amend,  arts.  14,  15,  no  damage 
has  been  suffered  because  no  refusal  to 
register  by  a  board  constituted  in  de- 
fiance of  the  federal  constitution  could 
disqualify  a  legal  voter  Aherwise  enti- 
tled to  exercise  the  elective  fran- 
chise.   Id. 

A  decision  sustaining  the  validity,  un- 
der the  ex  post  facto  clause  of  a  state 
statute,  so  as  to  prevent  collateral  at- 
tack of  a  judgment  for  a  disqualifica- 
tion which  does  not  appear  of  record  in 
the  cause,  is  not  so  necessarily  involv- 
ed in  the  denial  by  the  highest  state 
court  of  a  petition  to  vacate  a  decree 
entered  before  the  amendment,  for  the 
relationship  existing  between  the  judg- 
es and  one  of  the  parties,  which  was 
not  known  at  the  time,  as  to  sustain 
the  exercise  by  the  federal  Supreme 
Court  of  its  appellate  jurisdiction.  Ca- 
ro  V.  Davidson  (1905)  25  S.  Ct  428, 
197  U.  S.  197.  49  L.  Ed.  723. 

The  presence  of  a  question  respect- 
ing the  construction  and  application  of 
the  congressional  legislation  as  to 
swamp  and  overflowed  lands  gives  no 
jurisdiction  to  review  a  judgment  in 
ejectment,  holding  defendants*  title  in- 
valid on  the  independent  ground  of 
noncompliance  with  a  state  statute. 
Leonard  v.  Vicksburg,  S.  &  P.  R.  Co. 
(1905)  25  S.  Ct  750,  198  U.  S.  416,  49 
L.  Ed.  1108,  dismissing  writ  of  error, 
Vicksburg,  S.  &  P.  R.  Co.  v.  Tibbs 
(1904)  36  So.  223, 112  La.  51. 

A  decision  that  federal  questions  al- 
leged to  be  involved  in  mandamus  pro- 
ceedings were  entirely  put  out  of  the 
base  by  the  facts  set  forth  in  the  re- 
turn to  the  alternative  writ,  presenting 
a  question  obviously  not  of  a  federal 
character,  will  not  be  reviewed,  where 
there  is  nothing  to  justify  a  suspicion 
that  the  federal  questions  were  sought 
to  be  avoided,  or  were  avoided  by  giv- 
ing an  unreasonable  construction  to  the 
pleadings.  Vandalia  R.  Co.  v.  State  of 
Indiana  (1907)  28  S.  Ct  130,  207  U. 
S.  359,  Adv.  S.  U.  S.  130,  52  L.  Ed. 
246. 

A  decision  will  not  be  deemed  to  pre- 
sent a  question  respecting  due  pro- 
cess of  law  which  will  sustain  a  writ 
of  error,  on  the  theory  that  such  ded- 
Bion  gave  retroactive  eff^t  to  a  statute 
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passed  since  the  argument  of  the  ap- 
peal before  the  state  court,  where  the 
language  of  the  court's  opinion  may 
equally  well  be  interpreted  as  a  decli- 
nation to  pass  on  a  question  not  nec- 
essary to  the  decision,  which  had  been 
set  at  rest  for  the  future  by  legisla- 
tion. Stickney  ▼.  Kelsey  (1908)  28  S. 
Gt.  508,  209  U.  S.  419,  52  L.  Ed.  863. 
A  state  court,  by  resting  its  decision 
in  a  suit  to  require  railway  companies 
to  construct  their  railroad  through  a 
specified  county  seat,  and  to  restrain 
them  from  abandoning  a  portion  of  the 
road,  upon  the  ground  that  the  peti- 
tion by  the  railway  companies  to  the 
railroad  commission  foT  approval  of  a 
consolidation,  and  its  order  thereon, 
constituted  a  binding  contract,  is  not 
using  a  mere  pretext  to  avoid  the  de- 
termination of  the  federal  questions 
arising  in  the  case  under  the  contract 
and  commerce  clauses  of  the  federal 
Constitution,  where  the  power  of  the 
commission  and  the  efifect  of  its  order 
were  necessarily  presented  by  the  case. 
Whether  railway  companies  waive  their 
charter  rights  to  change  the  line  of  a 
narrow-gauge  road,  and  are  estopped  to 
revoke  such  waiver,  by  obtaining  the 
consent  of  the  state,  through  its  rail- 
road commission,  ta  broaden  and  stand- 
ardize that  line  through  its  entire 
length,  is  a  local,  and  not  a  federal, 
question,  and  cannot  be  reviewed  on  a 
writ  of  error  from  the  Supreme  Court 
of  the  United  States  to  a  state  court 
Mobile,  J.  &  K.  C.  R.  Co.  v.  Mississippi 

(1908)  28  Sup.  Ct  650,  210  U.  S.  187, 
52  L.  Ed.  1016. 

The  vaUdity  of  Acts  Ky.  1904,  p.  181, 
c.  85,  so  far  as  it  prohibits  domestic 
corporations  from  teaching  white  and 
negro  pupils  in  the  same  institution, 
cannot  be  deemed  affected  by  its  pos- 
sible invalidity  under  the  federal  Con- 
stitution as  to  individuals,  where  the 
highest  state  cour*^  considers  the  act 
separable,  and,  while  sustaining  it  as  an 
entirety,  gives  an  independent  reason 
which  applies  only  to  corporations. 
Berea  College-  v.  Commonwealth  of 
Kentucky  (1908)  29  S.  Ct,  33,  211  U. 
S.  45,  53  L.  Ed.  81,  affirming  judgment 
(1906)  94  S.  W.  623,  123  Ky.  209.  124 
Am.  St  Rep.  344, 13  Ann.  Cas.  337. 

A  decree  dismissing  a  bill  in  a  suit 
to  remove  a  cloud  is  not  reviewable 
because  of  a  ruling  that  execution 
sale  by  a  federal  marshal,  relied  on  as 
foundation  of  title,  was  made  at  the 
wrong  place,  where  it  is  also  based  on 
grounds  that  the  alleged  return  on  the 
fi.  fa.  did  not  describe  lands  in  con- 
troversy, that  title  had  not  been  de- 
raigned  as  required  by  the  state  statute 
under  which  suit  was  brought,  and 
that  suit  was  barred  by  the  state  stat- 
ute   of   limitations.     Rogers   v.    Jones 

(1909)  29  S.  Ct  635,  214  U.  S.  196,  53 
L.  Ed.  965. 

The  contention  that  an  attempt  in 
the  state  Constitution  to  limit  taxation 
impairs  the  obligation  of  contracts  with 


a  municipal  school  board  does  not  pre- 
sent a  case  for  a  writ  of  error  to  re- 
view a  decree  which  refused  mandamus 
to  compel  the  levy  of  a  tax  to  pay 
claims  and  judgments  based  on  such 
contracts,  which  rests  mainly  on  the 
grounds  that  the  relators  were  guilty 
of  laches,  and  that  the  statute  relied  on 
as  authorizing  such  contracts  did  not 
empower  the  school  board  to  make  con- 
tracts in  such  wise  as  to  bind  the 
municipality  to  levy  the  tax,  neither 
the  Constitution  nor  any  subsequent 
legislation  having  been  invoked  or  en- 
forced by  the  court  Fisher  v.  City  of 
New  Orleans  (1910)  31  S.  Ct  57,  218 
U.  S.  438,  54  L.  Ed.  1099. 

A  decision  enforcing  the  payment  by 
a  street  railway  company  to  a  munici- 
pality of  the  sum  contracted  to  be  paid 
when  the  road  should  be  completed  is 
not  reviewa  le  as  giving  efEect  to  a 
resolution  of  the  common  council  which 
the  company  asserts  impaired  its  con- 
tract right  to  construct  a  certain  turn- 
out, where  the  court  placed  its  decision 
distinctly  upon  the  ground  that,  without 
regard  to  that  resolution  or  to  the 
question  of  the  right  of  the  company 
to  construct  the  turnout,  the  money 
was  payable  because  the  road  had  been 
substantially  completed.  Missouri  &  K. 
I.  Ry.  Co.  V.  City  of  Olathe  (1911)  32 
S.  Ct  47,  222  U.  S.  187,  56  L.  Ed.  156, 
dismissing  writ  of  error  City  of  Olathe 
V.  Edson  (1911)  114  P.  228,  84  Kan. 
406. 

The  question  whether  the  commerce 
clause  is  violated  by  Laws  Kan.  1907, 
c.  250,  making  it  unlawful  to  sell  or  de- 
liver black  powder  for  use  in  any  coal 
mines  in  the  state  except  in  original 
sealed  packages  containing  12%  pounds 
of  powder,  is  not  open  on  a  writ  of 
error  to  review  a  judgment  refusing  a 
writ  of  habeas  corpus  to  one  convicted 
of  a  violation  of  the  state  statute, 
where  the  latter  court  refused  to  con- 
sider the  contention  because  the  fact  of 
the  importation  of  the  package  sold 
from  outside  the  state  did  not  appear  at 
the  trial.  Williams  v.  Walsh  (1912)  32 
S.  Ct  137,  222  U.  S.  415,  56  L.  Ed.  253, 
affirming     order    Ex    parte     Williams 

(1908)  98  P.  777,  79  Kan.  212. 

A  decision  dismissing  a  suit  by  for- 
eign corporation  to  recover  back  a  fran- 
chise tax  under  a  state  statute  alleged 
to  contravene  the  federal  Constitution, 
resting  in  part  on  ground  that  the  tax 
was  voluntarily  paid,  cannot  be  review- 
ed. Gaar,  Scott  &  Co.  v.  Shannon 
(1912)  32  S.  Ct  236,  223  U.  S.  468, 
56    L.    Ed.    510,    affirming    judgment 

(1909)  115   S.  W.  361,  52  Tex.  Civ. 
App.  634. 

A  ruling  that  evidence  is  insufficient 
to  sustain  a  recovery  under  petition 
which  failed  to  state  a  cause  of  action 
under  the  Safety  Appliance  Act  of 
March  2, 1893,  does  not  involve  a  feder- 
al question.  Brinkmeier  ▼.  Missouri 
Pac.  B.  Co.  (1912)  32  S.  Ct.  412,  224 
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U.  S.  268,  56  L.  Ed.  758,  affirming 
judgment  (1900)  305  P.  221,  81  Kan. 
101. 

A  decision  adverse  to  the  parties  as- 
serting a  title  to  lands  under  state 
grants,  which  they  claim  cannot  be  de- 
feated without  a  denial  of  federal  con- 
stitutional immunities,  is  not  review- 
able, where  the  state  court  rested  its 
decision  on  the  effect  of  a  decree  in  an- 
other suit  as  res  judicata,  and  on  the 
statute  of  limitations  and  laches  as 
barring  an  attempt  to  vacate  such  de- 
cree. Wood  V.  Chesborough  (1913)  33 
Sup.  Ct.  706,  228  U.  S.  672,  57  L.  Ed. 
1018. 

Denial  of  relief  by  habeas  corpus, 
sought  ly  a  convict  whose  parol  had 
been  annulled  without  notice,  cannot  be 
reviewed,  where  it  can  only  be  con- 
jectured whether  the  state  court  en- 
tertained views  adverse  to  those  of  the 
petitioner  on  the  federal  questions  pre- 
sented, or  whether  it  considered  that 
its  former  decision  on  a  prior  petition 
presenting  the  same  questions  deter- 
mined his  rights,  or  whether  the  court 
thought  that,  as  a  matter  of  procedure, 
a  rehearing  was  his  remedy,  or  that 
the  new  claim  of  "good  time"  allowance 
was     untenable.      Adams     v.     Russell 

(1913)  33  Sup.  Ct.  846,  229  U.  S.  353, 
57  L.  Ed.  1224. 

The  action  of  a  state  court  in  de- 
claring an  assignment  of  a  life  insur- 
ance policy  void  because  of  the  gam- 
bling nature  of  the  contract,  while  per- 
mitting the  assignor  to  retain  the  price 
paid  therefor,  does  not  involve  a  federal 
question,  where  the  action  was  based  on 
applicable  principles  of  both  local  and 
general  law.  Manhattan  Life  Ins.  Co. 
of  New  York  v.  Cohen  (1914)  34  Sup. 
Ct.  874,  234  U.  S.  123,  58  L.  Ed.  1245. 

Questions  of  general  law,  raised  in 
action  under  federal  Employers'  Lia- 
bility Act,  involving  no  construction  of 
the  statute,  will  not  be  reviewed. 
Central  Vermont  R.  Co.  v.  White 
(1915)  35  S.  Ct.  865,  238  U.  S.  507, 
59.  L.  Ed.  1433,  affirming  judgment 
White    V.    Central    Vermont    R.    Co. 

(1914)  89  A.  618,  87  Vt.  330. 

A  decree  affirming  decree  dismissing 
bill  in  suit  to  enjoin  collection  of  taxes 
rests  on  independent  state  ground  sus- 
taining it,  irrespective  of  federal  rights 
asserted  under  Const.  Axnend.  14.  Mel- 
lon Co.  V.  McCafiferty  (1915)  36  S.  Ct 
94. 

Where,  under  the  territorial  laws,  a 
motion  for  a  new  trial  was  made  be- 
fore a  referee  by  consent  of  parties 
after  final  judgment,  and  an  appeal  tak- 
en from  his  order  thereon  and  from 
said  judgment  to  the  supreme  court  of 
the  territory,  a  decision  in  this  court, 
after  the  transfer  of  the  case  from  the 
former  court,  affirming  the  judgment 
of  the  court  below,  does  not  necessa- 
rily involve  a  ruling  of  the  court  upon 
the  act  of  Congress  upon  which  de- 
pended the  regularity  of  the  motion  be- 
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fore  the  referee.  Hamilton  ▼.  Kneeland 
(1865)  1  Nev.  60. 

A  decision  in  an  action  to  try  title  to 
a  county  office  will  not  be  reviewed 
when  no  construction  of  any  act  of  con- 
gress was  given  or  required.  State  v. 
Hoeflinger  (1874)  35  Wis.  393. 

41.  Construction  of  United  States 
statutes  and  denial  of  riflhts  thereondsr. 
—The  court  has  no  jurisdiction  to  re- 
view a  decision  in  favor  of  the  validity 
of  a  United  States  law,  or  of  an  author- 
ity exercised  thereunder.  Gordon  v. 
Caldcleugh  (1806)  7  U.  S.  (3  Cranch) 
268s  2  L.  Ed.  436;  Mclntire  v.  Wood 
(1813)  11  U.  S.'  (7  Cranch)  504,  3  L. 
Ed.  420;  McClung  v.  Silliman  (1821) 
19  U.  S.  (6  Wheat.)  598,  5  L.  Ed.  340; 
Williams  v.  Norris  (1827)  25  U.  S.  (12 
Wheat.)  117,  6  L.  Ed.  571;  Montgomery 
V.  Hernandez  (1827)  25  U.  S.  (12 
Wheat.)  129,  6  L.  Ed.  575;  Menard  v. 
Aspasia  (1831)  30  U.  S.  (5  Pet)  505, 

8  L.  Ed.  207;  Strader  v.  Baldwin 
(1850)  50  U.  S.  (9  How.)  261,  13 L.  Ed. 
130;  Walton  v.  Cotton  (1856)  19  How. 
355,  356,  15  L.  Ed.  658;  Ableman  v. 
Booth  (1858)  62  U.  S.  (21  How.)  506, 
16  L.  Ed.  169;  Reddall  ▼.  Bryan  (1860) 
65  U.  S.  (24  How.)  420,  16  L.  Ed.  740; 
Ryan  v.  Thomas  (1866)  71  U.  S.  (4 
Wall.)  603,  18  L.  Ed.  460;  Palmer  v. 
Marston  (1871)  14  Wall.  10,  20  L. 
Ed.  826;  Home  Ins.  Co.  v.  Augusta 
(1876)  93  U.  S.  116,  23  L.  Ed.  825; 
Daniels  v.  Tearney  (1880)  102  U.  S. 
415,  26  L.  Ed.  187;  Baker  v.  Baldwin 
(1902)  23  Sup.  Ct.  19,  187  U.  S.  61,  47 
L.  Ed.  75;  Rae  v.  Homestead  Loan  & 
Guaranty  Co.  (1900)  20  Sup.  Ct  341, 
176  U.  S.  121,  44  L.  Ed.  398;  Missouri 
V.  Andriano  (1891)  11  Sup.  Ct  385, 138 
U.  S.  496,  34  L.  Ed.  1012;  Ferris  v. 
Frohman  (1912)  32  Sup.  Ct  263,  223 
U.  S.  424,  56  L.  Ed.  492.  But  has  ju- 
risdiction when  a  decision  was  against 
a  right  claimed  under  a  federal  statute. 
Buel  V.  Van  Ness  (1823)  21  U.  S.  (8 
Wheat.)  312,  5  L.  Ed.  624. 

A  decision  on  an  equal  division  of 
opinion  between  the  judges  thereof,  af- 
firming the  judgment  of  the  court  be- 
low, is  an  affirmance  of  the  rulings  of 
the  lower  court,  as  to  rights  claimed 
under  acts  of  congress,  in  determining 
whether  a  writ  of  error  will  lie.  Les- 
sieur  V.  Price  (1851)  53  U.  S.  (12 
How.)  59,  13  L.  Ed.  893. 

Where  the  construction  of  an  act  of 
congress  is  drawn  into  question,  the 
court  has  jurisdiction.  Ross  v.  Bar- 
land  (1828)  26  U.  S.  (1  Pet)  655,  7 
L.  Ed.  302. 

The  court  has  no  power  to  revise  a 
decree  on  the  ground  that  the  validity 
of  a  federal  statute  was  in  question, 
when  no  question  as  to  its  validity  or 
construction,  nor  as  to  an  authority  ex- 
ercised under  it,  was  raised  or  decided 
in  the  state  court  McBride  v.  Hoey's 
Lessee  (1837)  36  U.  S.  (11  Pet)  167, 

9  L.  Ed.  673. 

Where  land  was  conveyed  to  trustees 
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to  pay  a  debt  due  the  United  States, 
and  the  highest  court  of  a  state  decided 
against  a  title  under  the  deed  on  the 
ground  that  it  violated  a  federal  stat- 
ute, the  supreme  court  had  jurisdiction. 
NeUson  ▼.  Lagow  (1851)  12  How.  9S, 
106,  13  L.  Ed.  909. 

The  court  has  no  jurisdiction  to  re- 
vise a  decision  directing  a  conveyance 
of  land,  on  the  ground  that  the  contract 
for  the  conveyance  was  contrary  to  the 
laws  of  the  United  States.  Walworth 
V.  Kneeland  (1853)  56  U.  S.  (15  How.) 
348,  14  L.  Ed.  724. 

Tlie  court  is  without  jurisdiction  of 
a  writ  of  error  stating  that  the  deci- 
sion was  in  favor  of  (he  statute,  and  of 
the  rights  set  up  by  the  party  relying 
on  it.  Roosevelt  v.  Meyer  (1863)  1 
Wall.  512,  17  L.  Ed.  500. 

Where  one  indicted  in  a  state  court 
for  doing  an  act  contrary  to  a  state 
statute,  sets  up  a  license  from  the  Unit- 
ed States  under  one  of  its  statutes,  and 
the  decision  is  against  the  right  claimed, 
the  court  has  jurisdiction.  McGuire  v. 
Massachusetts  (1865)  70  U.  S.  (3 
W^all.)  382,  18  L.  Ed.  164;  Id.,  70  U. 
S.   (3  Wall.)  387,  18  L.  Ed.  226. 

Where  one  ha^  not  been  deprived  of 
any  right  by  a  state  statute,  contrary 
to  an  act  of  Congress,  on  which  he  re- 
lies for  protection,  the  Supreme  Court 
on  writ  of  error  by  him  has  no  juris- 
diction, and  whether  in  another  case 
arising  on  a  different  state  of  facts  the 
state  statute  may  produce  results  in 
conflict  with  the  act  of  Congress,  wiU 
not   be   considered.     Austin  v.  Boston 

(1868)  7  WaU.  694,  699,  19  L.  Ed.  224. 
When    the    question    is    whether    a 

mortgage  of  a  vessel  duly  recorded  un- 
der an  act  of  Congress  gives  a  better 
lien  than  an  attachment  under  a  state 
statute,  a  decision  that  it  does  not  is 
reviewable.     Aldrich  v.  iBtna  Ins.  Co. 

(1869)  8  Wall.  491,  495,  19  Jj.  Ed.  473. 
Denial   by   the   Iowa    state   supreme 

court  of  a  right  set  up  under  the  Ordi- 
nance of  1787,  provisions  of  which  were 
incorporated  into  the  organic  law  of  the 
territory,  but  subject  to  alteration,  mod- 
ification, or  repeal,  does  not  draw  in 
question  a  law  of  Congress,  so  as  to 
give  Jurisdiction.     Messenger  v.  Mason 

(1870)  10  WaU.  507,  510,  19  L.  Ed. 
1028. 

A  decision  adjudicating  the  meaning 
of  an  agreement  between  two  states  as 
to  a  boundary  line,  and  not  constru- 
ing a  federal  statute  assenting  to  the 
ai^reement,  is  not  reviewable.  New 
York  V.  Central  R.  Co.  of  N.  J.  (1870) 
12  Wall.  455,  456,  20  L.  Ed.  458. 

Where  the  record  shows  that,  in  a 
suit  on  a  contract,  the  defendants  set 
up  that  the  contract  had  been  render- 
ed void  and  of  no  force  and  effect  by 
provisions  of  the  constitution  of  the 
United  States,  and  of  certain  acts  of 
confess,  and  shows  also  that  the  deci- 
sion of  the  highest  court  of  the  state 
was  against  the  right,  title,  privilege,  or 
exemption  thus  specially  set  up,  a  fed- 
eral question  is  presented.     Railroads 


V.  Richmond  (1873)  82  U.  S.  (15  Wall.) 
3,  21  L.  Ed.  118. 

Where  the  supreme  court  of  a  state 
dismissed  a  bill  seeking  equitable  re- 
lief against  a  sale  alleged  to  have  been 
made  in  violation  of  an  act  of  congress 
for  want  of  jurisdiction,  no  federal 
question  had  been  decided  adversely  to 
the  complainant.  Smith  v.  Adsit  (1872) 
83  U.  S.  (16  Wall.)  185,  21  L.  Ed.  310. 

Where  an  act  of  congress  calls  into 
operative  effect  a  provision  in  a  deed, 
in  virtue  of  which  provision  thus  called 
into  effect  a  party  claims  title  and  right 
in  such  a  way  that,  confessedly,  but  for 
the  act,  no  suit  would  lie,  the  party  so 
claiming  claims  a  "title"  and  "right" 
"under"  a  statute  of  the  United  States; 
and,  if  the  decision  is  against  the  title 
and  right  thus  claimed,  jurisdiction  ex- 
ists to  re-examine.  Murdock  v.  City 
of  Memphis  (1874)  87  U.  S.  (20  Wall.) 
590,  22  L.  Ed.  429. 

A  decision  that  a  railway  postal  clerk 
is  not  a  passenger,  within  a  state  stat- 
ute giving  an  action  for  death  caused 
by  negligence,  wiU  not  be  reviewed  on 
the  ground  that  a  federal  question  is  in- 
volved because  of  R.  S.  §  4000,  post,  § 
7480.  Price  v.  Pennsylvania  R,  Co. 
(1884)  113  U.  S.  218,  5  Sup.  Ct.  427, 
28  L.  Ed.  980. 

Where  the  heirs  of  a  deceased  debtor 
file  a  biU  to  set  aside  a  judicial  sale  of 
his  land,  for  the  reason  that  they  were 
not  parties,  and  that  prior  thereto  his 
interest  therein  had  been  confiscated 
for  treason,  under  Act  July  17,  1862, 
and  the  state  appellate  court  affirms  the 
decree  dismissing  the  bill  on  the  ground 
that  defendants  were  purchasers  for 
value,  without  notice,  and  that-  the 
plaintiffs  are  bound  by  the  recitals  of 
the  decree  confirming  the  sale  showing 
their  appearance,  and  are  barred  by 
laches,  without  referring  to  or  constru- 
ing said  act,  the  court  has  no  jurisdic- 
tion. Marrow  v.  Brinkley  (1889)  129 
U.  S.  178,  9  Sup.  Ct  267,  32  L.  Ed. 
654. 

The  state  court  in  exercising  juris- 
diction over  a  suit  which  might  have 
been  brought  in  the  Circuit  Court  of 
the  United  States  as  one  arising  under 
the  laws  of  the  United  States,  since  the 
defendant  company  was  incorporated 
under  acts  of  Congress,  does  not  there- 
by decide  against  any  title,  right,  privi- 
lege, or  immunity  of  the  company.  Tex- 
as J&,  P.  R.  Co.  V.  Johnson  (1894)  14 
Sup.  Ct  250,  254,  151  U.  S.  81,  38  L. 
Ed.  81. 

In  an  action  by  a  materialman,  to 
whom  a  government  contractor  assigned 
the  money  coming  to  him  from  the  gov- 
ernment before  any  warrant  therefor 
had  issued,  against  another  person,  to 
whom  the  contractor  also  made  an  as- 
signment, and  to  whom  the  money  was 
actually  paid,  a  defense  by  the  latter 
that  the  assignment  made  to  plaintiff 
was  in  violation  of  R.  S.  §  3477,  post, 
§  6383,  is  not  the  assertion  of  a  right  or 
title  under  the  statute,  so  as  to  give  the 
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supreme  court  jurisdiction  to  review  a 
judgment  against  the  defendant  by  the 
highest  court  of  the  state.  Oonde  ▼. 
York  (1898)  18  Sup.  Ct.  234,  168  U.  S. 
642,  42  L.  Ed.  611. 

Where,  in  a  suit  under  the  laws  of 
Kansas  against  a  railway  company  for 
damages  for  injuries  to  domestic  cat- 
tle by  bringing  into  the  state  cattle  lia- 
ble to  impart  Texas  fever,  the  conten- 
tion of  the  company  is  that  legislation 
by  congress  and  regulations  prescribed 
by  the  secretary  of  agriculture  thereun- 
der furnish  a  complete  defense,  such 
contention  raises  a  federal  question, . 
and  the  federal  supreme  court  is  au- 
thorized to  review  the  judgment  of  the 
state  supreme  court.  Missouri,  K.  &  T. 
Ry.  Co.  V.  Haber  (1898)  18  Sup.  Ct 
488,  169  U.  S.  613,  42  L.  Ed.  878,  af- 
firming judgment  (1896)  44  Pac.  632, 
56  Kan.  694. 

A  question  as  to  the  construction  to 
be  placed  on  Act  June  13,  1898,  known 
as  the  "War  Revenue  Act,"  with  re- 
spect to  the  right  of  an  express  com- 
pany to  shift  the  burden  of  the  stamp 
tax  upon  shippers,  constitutes  a  federal 
question.  American  Exp.  Co.  v.  May- 
nard  (1900)  20  Sup.  Ct.  695,  177  U.  S. 
404,  44  L#.  Ed.  823,  reversing  judgment 
Attorney  General  v.  American  Exp.  Co. 
(1898)  77  N.  W.  317,  118  Mich.  682,  6 
Detroit  Leg.  N.  669. 

Denial  of  a  right  of  action  expressly 
based  on  an  act  of  congress  presents  a 
federal  question.  Talbot  v.  First  Nat. 
Bank  (1902)  22  Sup.  Ct.  612,  185  U.  S. 
172,  40  L.  Ed.  857,  aflSrming  judgment 
(1898)  76  N.  W.  726,  106  Iowa,  361. 

A  decision  that  the  Pawnee  reserva- 
tion lands  are  public  lands  within  En- 
abling Act  April  19,  1864,  §  12,  does 
not  bring  into  question  the  validity  of 
that  section.  Kennard  v.  State  of  Ne- 
braska (1902)  22  S.  Ct.  879,  186  U.  S. 
304,  46  L.  Ed.  1175,  dismissing  appeal 
State  V.  Kennard  (1898)  76  N.  W.  645, 

56  Neb.  254.  and  (1899)  78  N.  W.  282, 

57  Neb.  711. 

A  judgment  sustaining  the  validity  of 
Act  Feb.  28,  1878,  c.  20,  making  the 
silver  dollar  of  412.5  grains  troy  of 
standard  silver  a  full  legal  tender, 
cannot  be  reviewed,  since  the  court 
has  jurisdiction  to  review  a  judgment  of 
a  state  court  upon  the  validity  of  a 
federal  statute  only  when  against  its 
validity.  Baker  v.  Baldwin  (1902)  23 
S.  Ct.  19,  187  U.  S.  61,  47  L.  Ed.  75, 
dismissing  writ  of  error  Baldwin  v. 
Baker  (1899)  80  N.  W.  36.  121  Mich. 
259.  6  Detroit  Leg.  N.  431. 

Whether  the  payment  by  a  carrier  of 
the  duties  exacted  under  the  statutes  of 
the  United  States  on  bonded  goods  at 
the  port  of  entry  confers  upon  the 
carrier  the  right  to  maintain  possession 
until  reimbursed  is  a  question  respect- 
ing a  right  and  privilege  under  the  fed- 
eral statutes,  which,  when  specially  set 
up  and  claimed,  and  denied  by  a  state 
court,  confers  jurisdiction  upon  the 
Supreme  Court  of  the  United  States  of 
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a  writ  of  error  to  the  atate  court 
Wabash  R.  Co.  v.  Pearce  (1904)  24  a 
Ct.  231,  192  U.  S.  179,  48  L.  Ed.  397, 
reversing  judgment  Pearce  v.  Wabash 
B.  Co.  (1901)  89  Mo.  App.  437. 

Defense  in  an  action  against  the  mak- 
er of  a  promissory  note  given  in  con- 
sideration of  a  promise  to  have  the 
cigars  called  for  by  a  certain  contract 
manufactured  in  Key  West,  that  it  was 
contemplated  that  such  cigars  were 
to  be  removed  from  the  factory  with- 
out compliance  with  the  regulations 
prescribed  )  y  R.  S.  §§  3390,  3393,  3397, 
post,  §§  6200,  6203,  6207,  does  not 
amount  to  the  special  assertion  of  a 
right,  title,  privilege,  or  immunity  un- 
der a  federal  statute,  since  defendant 
could  derive  no  personal  rights  under 
those  sections  to  enforce  the  repudia- 
tion of  his  note,  even  though,  on 
grounds  of  public  policy,  it  was  illegal 
and  void.  Allen  v.  Arguimbau  (1905) 
25  S.  Ct.  622,  198  U.  S.  149,  49  L.  Ed. 
990. 

A  party  who  insists  that  a  judgment 
cannot  be  rendered  against  him  con- 
sistently .  with  the  statutes  of  the 
United  States  may  be  fairly  held  to  as- 
sert a  right  and  immunity  under  such 
statutes,  though  they  may  not  give  the 
party  himself  a  personal  or  affirmative 
right  that  could  be  enforced  by  direct 
suit  against  his  adversary.  Nutt  v. 
Knut  (1006)  26  S.  Ct.  216,  200  U.  a 
13,  50  L.  Ed.  348,  affirming  decree 
(1904)  36  So.  689,  84  Miss.  465. 

A  decision  of  a  state  court  in  a  case 
in  which  rights  under  a  statute  of  the 
United  States  were  claimed  by  the  de- 
fendant is  reviewable,  where  that  stat- 
ute was  referred  to  by  the  highest  state 
court  and  was  an  element  in  its  deci- 
sion. Hammond  v.  Whittredge  (1907) 
27  S.  Ct  396,  204  U.  S.  538,  51  L.  Ed. 
606,  affirming  judgment  Whittredge  t. 
Sweetser  (1905)  75  N.  E.  222,  189 
Mass.  45. 

A  state  court,  by  deciding  that  a  rail- 
way employ^  killed  while  making  a 
coupling  with  a  car  not  equipped  with 
an  automatic  coupler,  as  required  by 
Act  March  2,  1893,  §  2,  post,  §  8606, 
was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence  in  lifting  his  head 
a  litUe  too  high  after  he  had  been 
warned  of  the  danger,  cannot  defeat  the 
appellate  jurisdiction  of  the  federal 
Supreme  Court,  where  section  8  (post, 
§  8612)  was  specially  invoked  as  ex- 
cluding the  defense  of  assumption  of 
risk.  Schlemmer  v.  Buffalo,  R.  &  P. 
Ry.  Co.  (1907)  27  Sup.  Ct.  407,  205 
U.  S.  1,  51  L.  Ed.  681. 

Whether  or  not  legislative  power  is 
unconstitutionally  delegated  to  Ameri- 
can Railway  Association  and  Interstate 
Commerce  Commission  by  Safety  Ap- 
pliance Act  is  a  federal  question.  St 
Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor 
(1908)  28  Sup.  Ct.  616,  210  U.  S.  281, 
62  L.  Ed.  1061. 

A  motion  to  quash  an  indictment 
against  a  negro  for  diaqualification  of 
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the  grand  jurors,  who  must  be  electors, 
because  of  a  change  in  the  state  Con- 
stitution respecting  the  qualifications  of 
electors,  alleged  to  violate  Act  June  25, 
1868,  c.  70,  does  not  present  any  ques- 
tion of  the  denial  of  a  federal  right, 
where  there  is  nothing  in  the  record  to 
show  that  the  grand  jury,  as  actually 
impaneled,  contained  any  person  who 
was  not  qualified  as  an  elector  under 
the  earlier  Constitution,  or  was  so 
made  up  as  to  exclude  negro  citizens 
on  account  of  their  race.  Franklin  ▼. 
State  of  South  Carolina  (1910)  30  S. 
Ct.  640,  218  U.  S.  161,  54  L.  Ed.  980, 
affirming  judgment  State  ▼,  Franklin 
(1908)  60  S.  B.  953,  80  S.  C.  332. 

The  right  of  a  fraternal  order  to  use 
of  its  corporate  name  and  use  of  dis- 
tinctive words  to  designate  the  order 
and  appropriate  emMems,  when  invoked 
in  virtue  of  the  authority  to  incor- 
porate under  the  federal  General  Incor- 
poration Act  May  5,  1870,  is  claimed 
under  an  authority  exercised  under  the 
United  States.  But  whether  officers  of 
a  state  grand  lodge  of  a  fraternal  order 
so  incorporated  may  prosecute  in  state 
court  applications  to  be  made  a  do- 
mestic corporation,  cannot  be  reviewed. 
A  question  of  law  arising  out  of  con- 
tention that  there  was  no  evidence  to 
support  finding  of  fact,  as  the  result 
of  which  a  federal  right  was  denied,  is 
open  to  review  in  the  federal  Supreme 
Court  on  writ  of  error  to  a  state  court, 
if  the  evidence  is  in  the  record.  Cres- 
will  V.  Grand  LodgQ,  K.  P.  of  Georgia 
(1912)  32  Sup.  CC  822,  225  U.  S.  246, 
56  L.  Ed.  1074. 

A  decision  which  affirmed  a  judgment 
in  favor  of  plaintiff  in  an  action  in 
which  the  right  to  relief  was  exclusive- 
ly based  upon  the  Hours  of  Service  Act 
of  March  4,  1007,  post,  §  8677  et  seq., 
and  Employers*  Liability  Act  of  April 
22,  190S,  post,  §  8657  et  seq.,  and  in 
which,  at  the  close  of  the  evidence,  de- 
fendant had  requested  the  court  to  in- 
struct the  jury  to  find  in  its  favor, 
necessarily  involves  an  adverse  deter- 
mination of  a  federal  question.  A  con- 
tention in  an  action  based  on  a  federal 
statute  that  there  was  no  evidence 
showing  liability  thereunder  presents  a 
federal  question,  which,  when  denied, 
will  support  a  writ  of  error.  St.  Louis, 
L  M.  &  S.  Ry.  Co.  v.  McWhirter  (1913) 

33  Sup.  Ct  858,  229  U.  S.  265,  57  L. 
Ed.  1179. 

One  who  sets  up  a  federal  statute  as 
giving  immunity  from  a  judgment 
against  him,  which  claim  is  denied,  may 
bring  the  case  to  the  court  for  re- 
view. Contention  that  an  agreement 
between  publishers  and  booksellers  to 
maintain  prices  on  copyright  books  was 
in  violation  of  Sherman  Anti-Trust  Act 
July  2,  1890,  post,  §  8820  et  seq.,  pre- 
sents a  claim  of  a  federal  right  Straus 
▼.  American  Publishers'  Ass'n   (1913) 

34  S.  Ct  84,  231  U.  S.  222,  58  L.  Ed. 
192,  reversmg  judgment  (1910)  93  N. 
B.  1133.  199  N.  Y.  54a 


A  decree  denying  defendant  benefit  of 
a  federal  statute  set  up  in  the  answer 
and  supported  by  testimony  is  an  ad- 
verse ruling  on  a  federal  right.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Robinson 
(1914)  34  S.  Ct  556,  233  U.  S.  173.  58 
L.  Ed.  901,  reversing  judgment  (1012) 
129  P.  20,  36  Okl.  435;  Same  v.  Moore 
(1914)  34  S.  Ct  558,  223  U.  S.  182,  58 
L.  Ed.  906,  reversing  judgment  (1912) 
129  P.  24,  36  Okl.  433. 

A  writ  of  error  will  lie  to  review  a 
decision  sustaining  a  trial  court  in  over- 
ruling contentions  by  plaintiff  in  error 
as  to  a  construction  of  the  federal  Em- 
ployers* Liability  Act  of  April  22,  1908, 
as  amended  by  Act  AprU  5,  1910,  post, 
§  8662  et  seq.,  which,  if  acceded  to, 
would  have  produced  a  verdict  in  favor 
of  plaintiff  in  error.  Seaboard  Air  Line 
Ry.  V.  Horton  (1914)  34  S.  Ct  635, 
233  U.  S.  492,  58  L.  Ed.  1062,  reversing 
judgment  Horton  v.  Seaboard  Air  Line 
R.  Co.  (1913)  78  S.  E.  494,  162  N.  C. 
424. 

A  judgment  denying  plaintiff  in 
error's  claim  as  a  purchaser  in  good 
faith  within  Railway  Land  Grant  Ad- 
justment Act  March  3,  1887,  §  4,  post,  § 
4898,  under  which  a  confirmatory  pat- 
ent had  been  issued  to  him,  and  holding 
that  he  was  not  within  the  provisions  of 
the  statute,  is  reviewable.  Logan  v. 
Davis  (1914)  34  S.  Ct  685,  233  U.  S. 
613,  58  L.  Ed.  1121,  reversing  decree 
(1910)  124  N.  W.  808,  147  Iowa,  441. 

Contention  that  an  immunity  under 
the  federal  Employers'  Liability  Act 
of  April  22,  1908,  post,  §  8657  et  seq., 
was  denied  by  ruling  of  a  state  court 
that  a  declaration  stating  a  cause  of  ac- 
tion under  that  act  was  the  basis  of  re- 
covery under  the  state  law  after  elim- 
inating an  unwarranted  allegation  that 
injury  occurred  in  interstate  commerce, 
is  not  the  basis  for  a  writ  of  error. 
Wabash  R.  Co.  v.  Hayes  (1914)  34  S. 
Ct  729,  234  U.  S.  86,  58  L.  Ed.  1226, 
dismissing  writ  of  error  Hayes  v.  Wa- 
bash R,  Co.  (1913)  180  m.  App.  511. 

Congress  has  not  so  taken  jurisdic- 
tion of  the  Des  Plaines  river  by  mak- 
ing appropriations  for  survey  and  esti- 
mates as  to  its  improvement  that  the 
state  of  Illinois  may  assert  a  right 
thereunder  to  restrain  a  dam  across 
the  river,  which,  if  denied,  will  sup- 
port the  appellate  jurisdiction  of  the 
federal  Supreme  Court  over  a  state 
court  People  of  State  of  Illinois  ex 
rel.  Dunne  v.  Economy  Light  &  Power 
Co.  (1914)  34  S.  Ct  973,  234  U.  S. 
497,  58  L.  Ed.  1429,  dismissing  writ  of 
error  (1909)  89  N.  E.  760,  241  111.  290. 

A  party  who  relies  unsuccessfully  in 
the  state  courts  on  an  act  of  Congress 
as  a  defense  can  bring  the  case  to  the 
federal  Supreme  Court  by  writ  of  er- 
ror. Sage  V.  Hampe  (1914)  35  S.  Ct 
94,  235  U.  S.'99,  59  L.  Ed.  147,  re- 
versing judgment  Hampe  v.  Sage 
(1912)  125  P.  53,  87  Kan.  536. 

Whether  right  to  recover  for  death 
of  brakeman  from  noncompliance  with 
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Safety  Apptiance  Acts  of  March  2, 
1893,  and  March  2,  1903,  post,  i  8662 
et  seq.,  was  barred  as  a  matter  of  law, 
is  outside  the  federal  statutes,  which 
cannot  be  considered  on  writ  of  error. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co. 
V.  Popplar  (1915)  35  S.  Ct.  609,  237 
U.  S.  369,  59  L.  Ed.  1000,  affirming 
judgment  Popplar  y.  Minneapolis,  St. 
P.  &  S.  S.  M.  Ry.  Co.  (1913)  141  N. 
W.  798,  121  Minn.  413,  Ann.  Cas. 
1914D,  383. 

Question  whether  a  certain  section  of 
the  Arkansas  laws,  extended  over  In- 
dian Territory  by  Act  May  2,  1890,  was 
in  force  in  Arkansas,  is  reviewable. 
Perryman  v.  Woodward  (1915)  35  S. 
Gt.  830,  238  U.  S.  148,  59  L.  Ed.  1242, 
affirming  decree  (1913)  133  P.  244,  37 
Okl.  792. 

Where,  in  the  course  of  a  trial  in  a 
state  court,  it  develops  that  the  deci- 
sion of  a  case  depends  on  the  construc- 
tion of  an  act  of  Congress,  and  the  de- 
cision is  against  some  right  or  privi- 
lege set  up  and  claimed  by  the  defend- 
ant thereunder,  the  case  may  be  re- 
viewed by  the  federal  Supreme  Court 
Miller  v.  Illinois  Cent  R.  Co.  (C.  C. 
1909)  168  Fed.  982. 

A  plea  on  an  information  in  the  na- 
ture of  quo  warranto  to  try  respond- 
ent's right  to  the  office  of  lieutenant 
governor,  on  the  ground  that  he  was 
ineligible  to  the  office  at  the  time  of 
his  election,  under  the  provisions  of 
the  state  constitution,  that  he  had  not 
been  elected  under  the  constitution,  but 
under  the  reconstruction  acts  of  con- 
gress and  the  ordinance  of  the  consti- 
tutional convention,  did  not  put  in  is- 
sue the  validity  of  any  statute  or  the 
construction  of  any  clause  of  the  con- 
stitution of  the  United  States.  State 
V.  Gleason  (1868)  12  Fla,  190. 

Where,  in  an  action  for  injuries  to  a 
passenger,  defendant  alleged  that  its 
train,  on  which  plaintiff  was  injured, 
was  engaged  in  interstate  commerce, 
and  in  accordance  with  Act  March  2, 
1893,  post,  §  8605  et  seq.,  defendant 
had  equipped  all  its  passenger  engines 
and  cars  with  automatic  couplers  and 
driving  wheel  brakes,  as  required  by 
the  interstate  commerce  commission, 
and  that  such  equipment  greatly  in- 
creased the  hazard  to  passengers, 
which  plaintiff  assumed,  and  a  judg- 
ment rendered  against  defendant  was 
affirmed  by  the  highest  state  court  to 
which  an  appeal  might  be  taken,  the 
case  was  one  in  which  defendant  claim- 
ed an  immunity  under  a  statute  of  the 
United  States,  and  was  therefore  re- 
viewable on  writ  of  error  by  the  Unit- 
ed States  Supreme  Court  as  authorized 
by  R.  S.  §  709,  embodied  herein. 
Mathew  v.  Wabash  R.  Co.  (1904)  78  S. 
W.  271,  81  S.  W.  646,.  115  Mo.  App. 
468. 

Evidence  on  writ  of  error  to  review 
judgment  of  state  court  in  action  against 
a  carrier  for  the  death  of  a  railway  mail 
clerk  not  at  the  time  on  duty,  where 
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the  carrier  claimed  benefit  of  Hepburn 
Act  June  29,  1906,  against  free  trans- 
portation, will  be  examined  by  the  Su- 
preme Court  to  determine  whether 
there  was  evidence  to  support  finding 
that  decedent  was  accepted  by  carrier 
as  a  gratuitous  passenger  entitled  to 
protection  of  the  state  law,  irrespec- 
tive of  any  federal  question.  Southern 
Pac  Co.  V.  Schuyler  (1913)  33  Sup.  Ct 
277,  227  U.  S.  601,  67  L.  Ed.  662,  43 
L.  It  A.  (N.  S.)  901,  affirming  judgment 
Schuyler  v.  Southern  Pac.  Co.  (1910) 
109  P.  458,  37  Utah,  581,  and  100  P. 
1025,  37  Utah,  612. 

42.  Validity  of  treaties  and  denial  of 
rights  thereunderw— Denial  of  a  right 
claimed  under  a  treaty  presents  a  fed- 
eral question.  Burthe  v.  Denis  (1890) 
10  Sup.  Ct  335,  133  U.  S.  514,  33  L. 
Ed.  768;  Davis  v.  Concordia  Parish 
(1850)  9  How.  280,  13  L.  Ed.  13a 
See  Jones  v.  Walker  (C.  C.  1832)  Fed. 
Cas.  No.  7,507,  holding  that  the  power 
of  the  judiciary  to  decide  on  the  valid- 
ity of  treaties  is  restricted  to  the  "nec- 
essary" validity. 

Action  by  ejectment  in  Maryland  held 
not  to  be  "a  case  arising  under  a  trea- 
ty." Owings  V.  Norwood  (1809)  5 
Cranch.  344,  3  L.  Ed.  120. 

A  writ  of  error  lies  in  a  case  where 
the  question  was  whether  a  confisca- 
tion under  the  law  of  the  state  was 
complete  before  the  treaty  of  peace 
with  Great  Britain,  as  the  construction 
of  a  clause  of  the  treaty  was  drawn 
in  question,  and  •  the  decision  was 
against  the  title  set  up  thereunder. 
Smith  V.  Maryland,  Use  of  Carroll 
(1810)  6  Cranch,  286,  304,  3  L.  Ed. 
225. 

Where  the  validity  or  construction  of 
a  treaty  is  drawn  in  question,  and  the 
decision  is  against  its  validity  or 
against  the  title  set  up  by  either  party 
under  the  treaty,  the  court  has  juris- 
diction to  ascertain  that  tide  and  de- 
termine its  legal  validity,  and  is  not 
confined  to  the  abstract  construction  of 
the  treaty  itself.  Martin  v.  Hunter 
(1816)  14  U.  S.  (1  Wheat.)  304,  4  L. 
Ed.  97. 

A  decision  in  a  prosecution  under  a 
state  statute  of  that  state  for  residing 
within,  the  territory  of  an  Indian  na- 
tion in  that  state,  contrary  to  law, 
overruling  a  plea  that  defendant  enter- 
ed such  country  with  the  permission  of 
the  Indian  nation  pursuant  to  a  treaty 
by  which  the  United  States  acknowl- 
edged such  Indian  nation  to  be  a  sov- 
ereign nation,  and  that  the  statute  of 
the  state  prohibiting  his  residing  there- 
in was  repugnant  to  such  treaty,  is  re- 
viewable. Worcester  v.  Georgia  (1832) 
31  U.  S.  (6  Pet.)  515,  8  L.  Ed.  483. 

The  act  admitting  Louisiana  carries 
into  execution  the  third  article  of  the 
treaty  of  cession,  but  does  not  give  ap- 
pellate jurisdiction  over  all  questions 
of  title  between  the  citizens  of  Louis- 
iana, since  the  right  to  bring  questions 
of  title,  decided  in  a  state  court,  before 
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the  sopreme  court,  was  not  one  of  the 
immunities  secured  by  the  treaty.  City 
of  New  Orleans  v.  De  Armas  (1835)  34 
U.  S.  (9  Pet.)  224,  9  L.  Ed.  109. 

Where  both  parties  claim  land  under 
an  Indian  treaty,  a  decision  against  the 
title  set  up  by  plaintiff  is  reviewable. 
Ladiga  v.  Roland  (1844)  2  How.  581, 
588,  11  L.  Ed.  387. 

A  decision  in  a  controversy  respect- 
ing a  contract  of  assignment  of  rights 
under  Indian  treaty  is  not  reviewable. 
Maney  v.  Porter  (1846)  45  U.  S.  (4 
How.)  55,  11  L.  Ed.  873. 

Where  defendant  in  ejectment  claims 
a  right  to  land  under  a  title  arising 
from  a  treaty  with  an  Indian  tribe,  the 
court  can  review  a  decision  against  the 
validity  of  such  title.  But  if  defend- 
ant merely  sets  up  the  title  of  the  re- 
servee  as  an  outstanding  title,  and  thus 
prevents  a  recovery  by  plaintiff,  with- 
out showing  in  himself  a  connection 
with  the  title  of  the  reservee,  the  court 
cannot  review  a  decision  against  de- 
fendant. Where  in  ejectment  the  ten- 
ants in  possession  appeared,  and  H. 
was  by  leave  of  the  court  admitted  to 
defend  in  their  stead,  who  claimed  that 
M.,  more  than  20  years  before,  was  en- 
titled to  the  land  under  a  reservation 
in  a  treaty  between  the  United  States 
and  an  Indian  tribe,  and  that  B.  was 
put  in  possession  of  it  by  M.,  to  hold 
it  for  M.  and  his  children,  and  that 
afterwards  H.  got  possession  of  it  to 
hold  for  the  children  of  M.,  under 
which  title  it  had  since  been  held,  and 
the  court  instnicted  the  jury  that  the 
defendant  relied  solely  on  an  outstand- 
ing title  in  M.,  and  decided  against  the 
validity  of  that  title,  H.  could  not 
bring  up  the  case  on  a  writ  of  error. 
Henderson  v.  Tennessee  (1850)  51  U. 
S.  (10  How.)  311,  13  L.  Ed.  434. 

A  decision  that  a  trustee  of  an  insol- 
vent owner  of  a  share  in  a  company 
which  subscribed  money  to  fit  out  an 
expedition  against  Mexico  under  Gen- 
eral Mina,  in  1816,  members  of  which 
company  were  entitled  to  money  under 
a  treaty  with  Mexico  in  1839,  did  not 
take  a  claim  to  the  proceeds  of  such 
share  under  the  state  insolvent  laws,  is 
not  reviewable  by  the  Supreme  Court 
Williams  v.  OUver  (1851)  12  How.  Ill, 
123,  13  L.  Ed.  915. 

Where  under  the  treaty  of  1839  with 
Mexico  adjusting  claims  of  citizens  of 
the  United  States  on  the  Mexican  Re- 
public, a  sum  of  money  was  awarded  to 
members  of  a  certain  company,  and  the 
proceeds  of  on^  of  the  shares  of  the 
company  was  claimed  by  two  parties, 
one  as  the  permanent  trustee  of  the  in- 
solvent owner  of  the  share  and  the 
other  as  an  assignee  of  the  provisional 
trustee  and  such  owner,  a  judgment  of 
the  highest  court  of  a  state  in  favor  of 
the  latter  claimant,  is  not  reviewable. 
Gill  V.  OUver  (1850)  11  How.  529,  545, 
13  L.  Ed.  799. 

Onie  eourt  has  no  jurisdiction  to  re- 
examine a  judgment  or  decree  adjudg- 


ing a  patent  granted  to  a  pre-emptor 
for  a  tract  of  land  previously  assigned 
by  the  direction  of  the  president  to  an 
Indian  under  a  treaty  with  the  Indian 
tribe,  and  the  mere  fact  that  the  title 
set  off  for  the  Indian  is  under  a  treaty 
does  not  give  the  supreme  court  juris- 
diction, where  neither  the  Indian  nor 
any  one  claiming  through  him  is  a 
party.  Verden  v.  Coleman  (1801)  1 
Black,  472,  473,  17  L.  Ed.  161. 

Whether,  after  the  conquest  and  be- 
fore the  incorporation  of  the  city  of 
San  Francisco,  and  before  the  adop- 
tion of  the  constitution  of  California, 
an  alcalde  of  the  pueblo  of  San  Fran- 
cisco could  make  a  valid  grant  of  pueb- 
lo lands,  as  such  officers  before  such 
conquest  had  been  accustomed  to  do, 
and,  if  so,  what  would  be  the  effect  of 
such  grant,  does  not  depend  upon  any 
legislation  of  congress,  or  on  the  terms 
of  the  treaty  of  Guadalupe  Hidalgo,  but 
on  the  effect  of  the  conquest  upon  the 
powers  of  local  government  in  the 
pueblo  under  the  Mexican  laws,  and 
the  decision  of  the  state  court  thereon 
involves  no  federal  question.  City  and 
County  of  San  Francisco  v.  Scott 
(1884)  111  U.  S.  768,  4  Sup.  Ct.  688, 
28  L.  Ed.  593. 

A  plea  to  indictment  that  defendant 
has  been  brought  from  a  foreign  coun- 
try by  proceedings  which  are  a  viola- 
tion of  a  treaty  with  that  country  and 
which  are  forbidden  by  that  treaty 
raises  a  question,  if  the  right  asserted 
by  the  plea  is  denied,  on  which  the 
court  can  review  the  judgment.  Ker 
V.  Illinois  (1886)  7  Sup.  Ct.  225,  228, 
119  U.  S.  436,  30  L.  Ed.  421. 

Where  by  treaty  land  was  granted  to 
Indians,  with  proviso  that  it  should 
never  be  conveyed  or  leased  without  the 
consent  of  the  president  of  the  United 
States,  a  decision  that  an  indorsement 
of  the  president's  consent  on  a  deed 
several  years  after  its  execution  was 
ineffectual  was  a  denial  of  an  "authori- 
ty exercised  under  the  United  States." 
Pickering  v.  Lomax  (1892)  145  U.  S. 
310,  12  Sup.  Ct  860,  36  L.  Ed.  716, 
reversing  (1887)  120  lU.  289,  11  N.  E. 
175. 

In  ejectment,  brought  to  the  Supreme 
court  of  Florida  by  writ  of  error, 
wherein  the  title  claimed  by  defend- 
ant rested,  not  only  on  a  grant  of  the 
United  States,  but  on  a  delimitation  of 
territory  under  a  treaty  with  Spain, 
and  th^  case  was  one  of  conflicting 
grants  of  the  same  land  lying  near  the 
boundary  line  between  Georgia  and 
Florida,  it  sufficiently  appeared  from 
the  facts  and  the  points  of  law  arising 
thereon,  that  it  satisfied  the  conditions 
of  this  section.  Coffee  v.  Groover 
(1887)  8  Sup.  Ct,  1,  2,  123  U.  S.  1,  31 
L.  Ed.  51. 

A  decision  in  a  suit  between  individ- 
uals that  an  alleged  Mexican  land  grant, 
which  had  been  confirmed  by  the  land 
commissioners  and   the  district   court, 
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was  made '  after  the  conquest  of  the 
country  by  the  United  States,  and  was 
fraudulently  antedated,  is  not  review- 
able on  the  ground  that  it  involves  a 
right  under  the  treaty  of  Guadalupe 
Hidalgo,  whereby  existing  rights  are 
to  be  protected,  or  under  Act  March 
3,  1851,  which  declares  that  the  final 
decrees  of  the  special  land  tribunal 
thereby  created,  or  of  the  district  court, 
shall  be  conclusive  only  between  the 
government  and  the  claimant,  and 
"shall  not  affect  the  interests  of  third 
persons."  California  Powder  Works  ▼. 
Davis  (1894)  151  U.  S.  389,  14  Sup. 
Ct.  350,  38  L.  Ed.  206. 

In  ejectment,  the  overruling  of  a 
defense  that  the  patents  under  which 
plaintiff  claims  are  invalid  because,  at 
the  time  they  were  issued,  the  Indian 
title  was  not  yet  extinguished,  and  that 
by  reason  of  certain  treaties  with  the 
Indian  tribes  the  lands  were  not  subject 
to  entry,  involves  no  federal  question. 
Budzisz  V.  Illinois  Steel  Co.  (1898)  18 
S.  Ct  503,  170  U.  S.  41,  42  L,  Ed.  941. 

A  defense  to  an  action  by  a  state  to 
recover  possession  of  a  tract  of  land, 
so  far  as  based  upon  a  Spanish  grant, 
involves  no  question  of  a  federal  nature 
which  can  1  e  considered  on  writ  of 
error  to  a  state  court,  where  the  valid- 
ity or  construction  of  a  treaty  was 
not  challenged.  O'Conor  v.  Texas 
(1906)  26  Sup.  Ct.  726,  728,  202  U.  S. 
501,  50  L.  Ed.  1120. 

43.  Decisions  in  favor  of  or  against 
authority  exercised  under  United  States 
or  ofncers  thereof.F-Where  a  judgment 
or  decree  is  against  the  validity  of  an 
authority  exercised  under  the  United 
States,  the  court  has  jurisdiction. 
Dupasseur  v.  Rochereau  (1874)  21 
WaU.  130,  22  L.  Ed.  588;  Home  Ins. 
Co.  V.  Augusta  (1876)  93  U.  S.  116, 
23  L.  Ed.  825;  Daniels  v.  Tearney 
(1880)  102  U.  S.  415,  26  L.  Ed.  187; 
Embry  v.  Palmer  (1882)  2  Sup.  Ct. 
25,  107  U.  S.  3,  27  L.  Ed.  346;  Stanley 
V.  Schwalby  (1896)  16  Sup.  Ct.  754, 
763,  162  U.  S.  255,  40  L.  Ed.  960;  Fer- 
ris V.  Frohman  (1912)  32  Sup.  Ct.  263, 
223  U.  S.  424,  56  L.  Ed.  492;  Creswill 
V.  Grand  Lodge  K.  of  P.  (1912)  32 
Sup.  Ct.  822,  225  U.  S.  246,  56  L. 
Ed.  1074. 

A  decision  sanctioning  an  attachment 
of  money  in  the  hands  of  a  government 
agent,  and  due  to  another  person  in  the 
employ  of  the  government,  may  be  re- 
vised. Buchanan  v.  Alexander  (1846) 
45  U.  S.  (4  How.)  20,  11  L.  Ed.  857. 

A  suit  prosecuted  in  the  state  courts 
against  a  marshal  of  the  United  States 
for  trespass,  who  defends  himself  on 
the  ground  that  the  acts  complained  of 
were  performed  by  him  under  a  writ  of 
attachment  from  the  proper  federal 
court,  comes  within  the  jurisdiction  of 
the  court,  when  the  final  decision  of  the 
state  court  is  against  the  validity  of  the 
authority  thus  set  up.  Clements  v. 
Berry  (1850)  52  U.  S.  (11  How.)  398, 

(1614) 


13  L.  Ed.  745;   Buck  v.  Colbath  (1865) 
70  U.  S.  (3  Wall.)  334,  18  L.  Ed.  257. 

This  section  only  gives  jurisdiction 
in  cases  where  the  decision  draws  in 
question  the  validity  of  an  authority  ex- 
ercised by  the  United  States,  and  the 
decision  is  against  its  validity.  Hale  v. 
Games  (1859)  22  How.  144,  160,  16 
L.  Ed.  264. 

A  judgment  in  favor  of  an  authority 
set  up  under  the  laws  of  the  United 
States  is  not  reviewable.  Reddall  v. 
Bryan  (1860)  24  How.  420,  422,  16  L. 
Ed.  740. 

A  judgment  in  a  state  court  against 
a  marshal  for  making  a  levy  alleged  to 
be  wrong  is  not  necessarily  a  proper 
subject  for  review,  for  he  may  be  sued, 
not  as  marshal,  but  as  trespasser.  Day 
V.  Gallup  (1864)  69  U.  S.  (2  Wall.)  97, 
17  L.  Ed.  855. 

Where  an  action  of  trespass  for  tak- 
ing goods  was  brought  in  a  state  court 
against  a  United  States  marshal,  who 
pleaded  that  he  took  the  goods  in  con- 
troversy under  a  writ  of  attachment 
against  strangers  to  this  suit,  but  who 
did  not  aver  that  the  goods  belonged  to 
the  defendants  in  the  writ  of  attach- 
ment, a  judgment  against  the  marshal 
would  not  be  disturbed.  Buck  v.  Col- 
bath (1865)  70  U.  S.  (3  Wail.)  334, 18 
L.  Ed.  257.     . 

Where  the  only  ground  set  up  for 
appellate  jurisdiction  was  an  alleged  de- 
cision against  the  validity  of  an  alleged 
authority  exercised  under  the  United 
States,  and  it  appeared  that  the  alleged 
"authority"  was  a  decree  of  a  United 
States  district  court  not  deciding  on  any 
right  of  the  plaintiff  in  error,  but  sim- 
ply releasing  certain  cotton  from  the 
claim  of  the  government,  the  court  had 
no  jurisdiction.  Milllngar  v.  Hartupee. 
(1867)  73  U.  S.  (6  WaU.)  258,  18  L. 
Ed.  829. 

When,  in  a  suit  by  a  person  who  seeks 
to  recover  property  on  the  ground  that 
a  judgment  and  execution  on  it  by  a 
court  of  the  United  States,  interpreting 
a  statute  of  the  United  States,  has  de- 
prived him  of  the  property  in  violation 
of  the  first  principles  of  law,  the  de- 
fendant sets  up  a  title  under  that  judg- 
ment and  execution,  and  the  decision  is 
against  the  title,  a  federal  question  is 
presented.  Gregory  v.  McVeigh  (1874) 
90  U.  S.  (23  Wall)  294,  23  L.  Ed.  156. 

If,  in  deciding  a  case,  the  highest 
court  of  a  state  fails  to  give  full  ef- 
fect to  the  authority  exercised  under 
the  United  States,  as  shown  by  judg- 
ments and  decrees  ol  United  States 
courts,  its  decision  in  that  regard  may 
be  the  subject  of  review  by  the  United 
States  supreme  court  under  this  sec- 
tion. Carson  v.  Dunham  (1887)  7  Sup. 
Ct.  1030,  1033, 121  U.  S.  421,  30  L.  Ed. 
992. 

The  court  has  no  jurisdiction  to  re- 
view a  decision  that  defendant  was  not 
liable  in  damages  as  acting  within  the 
scope  of  his  judicial  authority  confer- 
red by  an  act  of  congress.    Manning  ▼. 
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French  (1890)  133  U.  S.  188,  10  Sup. 
Ot  258,  33  L.  Ed.  582. 

A  daim  by  a  receiver  of  a  federal 
court  that  he  is  not  subject  to  suit  for 
the  act  of  his  predecessor  in  office, 
without  previous'  leave  of  such  court,  is 
the  claim  of  an  immunity  under  an  *'au- 
thority  exercised  under  the  United 
States."  But  whether  he  can  be  sued 
without  leave  of  court,  by  virtue  of  Act 
March  3,  1887,  $  3,  ante,  §  1048,  is  a 
question  of  general  law;  and  a  decision 
that  the  suit  may  be  maintained  is 
not  a  denial  of  a  right  under  a  "stat- 
ute." McNulta  V.  Lochridge  (1891) 
141  U.  S.  327,  12  Sup.  Ct  11,  35  L.  Ed. 
796. 

A  decision  by  the  supreme  court  of 
Washington  that  certain  settlements 
made  by  territorial  county  commission- 
ers with  the  county  treasurer,  under 
authority  of  the  territorial  laws,  were 
not  conclusive  upon  the  county,  be- 
cause not  made  so  by  those  laws,  does 
not  deny  the  validity  of  those  laws  or 
the  authority  of  the  commissioners 
thereunder,  and  therefore  there  was  no 
denial  of  an  authority  exercised  under 
the  United  States  by  the  commission- 
ers. Nor  was  it  a  denial  of  the  va- 
lidity of  any  statute  or  authority  of 
the  United  States  for  the  state  court 
to  decide  that,  on  the  trial  below  in  the 
territorial  district  court,  a  provision  of 
the  territorial  Code  requiring  the  plain- 
tiif  to  furnish  a  copy  of  the  items  of 
his  account  was  substantially  complied 
with,  and  that  a  provision  for  bills  of 
particulars  in  certain  cases  left  the 
matter  largely  within  the  discretion  of 
the  court,  whi^h  discretion  was  not 
abused  in  this  instance  by  denying  a 
motion  for  such  a  bill.  Ferry  v.  King 
County  (1891)  141  V.  S.  668,  12  Sup. 
Ct.  128,  35  L.  Ed.  895;  Id.,  141  U.  S. 
673,  12  Sup.  Ct.  130,  35  L.  Ed.  895. 

Where  an  action  is  brought  in  a  state 
court  against  officers  of  the  United 
States  army  to  recover  lands  held  and 
controlled  by  them  as  the  property  of 
the  United  States,  the  effect  is  to  draw 
in  question  the  validity  of  an  authority 
exercised  under  the  United  States. 
Stanley  v.  Schwalby  (1893)  147  U.  S. 
508,  13  Sup.  Ct.  418,  37  L.  Ed.  259; 
Id.  (1896)  162  U.  S.  255,  16  Sup.  Ct 
754,  40  L.  Ed.  960. 

In  an  action  in  a  state  court  against  a 
railroad  company  in  the  hands  of  a 
receiver  of  a  federal  court,  a  decision 
overruling  the  defense  that  plaintiff 
was  subject  to  an  order  of  the  federal 
court  requiring  the  presentation  of  all 
claims  to  it,  and  could  not  recover  a 
Judgment  in  personam,  collectible  by 
ordinary  process,  and,  moreover,  that 
his  daim  was  barred  under  the  order, 
amounts  to  a  decision  against  the  va- 
lidity of  the  order,  or  a  daim,  right,  or 
immunity  thereunder.  Texas  &  P.  Ry. 
Co.  V.  Johnson  (1894)  151  U.  S.  81,  14 
Sup.  Ct  250,  38  L.  Ed.  81. 

Where,  in  an  action  against  owners 
of   a    warehouse    on   account   of   the 


wrongful  detention  and  disinfection  by 
them  of  a  cargo  of  rags  imported  by 
plaintiffs,  defendants  alleged  that  they 
acted  under  the  authority  of  the  col- 
lector of  the  port,  a  decision  that  a  di- 
rection given  by  the  collector  that  the 
rags  should  be  sent  to  defendants' 
warehouse  was  pursuant  to  a  require- 
ment that  they  should  be  disinfected, 
and  in  aid  of  the  health  officer  in  the 
execution  of  his  official  power  by  the 
observance  of  the  regulations  made  by 
him,  that  the  collector  gave  no  order 
for  their  disinfection,  that  the  health 
officer  gave  no  such  order,  and  that 
the  defendants  assumed  to  disinfect 
them  without  authority,  and  that  hence 
their  charges  therefor  were  illegal, 
and  they  were  liable  in  damages  for 
the  detention  of  the  rags  because  of 
nonpayment  of  such  charges,  was  in 
favor  of,  and  not  against,  the  validity 
of  the  authority  set  up  and  claimed 
under  the  laws  of  the  United  States, 
and  not  reviewable.  Bartlett  v.  Lock- 
wood  (1896)  160  U.  S.  357,  16  Sup.  Ct. 
334,  40  L.  Ed.  455. 

A  decision  that,  as  the  state  court 
had  been  in  possession  of  the  res  for 
several  years,  the  appointment  by  a 
federal  court  of  a  receiver  was  inef- 
fectual to  devest  the  control  of  the 
state  court,  did  not  deny  any  federal 
right  Missouri  Pac.  By.  Co.  v.  Fitz- 
gerald (1806)  160  U.  S.  556,  16  Sup. 
Ct  389,  40  L.  Ed.  536. 

A  decision,  in  an  action  to  recover 
lands  held  by  officers  of  the  United 
States  as  the  property  of  the  United 
States,  that  the  United  States/ had  no- 
tice of  a  prior,  unrecorded  deed,  under 
which  plaintiffs  claimed  title,  and  there- 
fore that  the  United  States  had  no  ti- 
tle, and  that  judgment  should  be  ren- 
dered against  their  officers  both  for  ti- 
tle and  possession,  is  against  the  valid- 
ity of  the  authority  set  up  under  the 
United  States.  Stanley  v.  Schwalby 
(1896)  162  U.  S.  255,  16  Sup.  Ct  754. 
40  L.  Ed.  960. 

A  dedsion  which  involved  denial  of  a 
right  claimed  under  the  Constitution 
and  laws  of  the  United  States  is  re- 
viewable. Woodruff  V.  Mississippi 
(1896)  16  Sup.  Ct  820,  822,  162  U.  S. 
291,  .40  L.  Ed.  973. 

A  claim,  pleaded  and  relied  on  as  a 
defense  to  a  suit  in  a  state  court  to 
enforce  a  lien  on  property,  that  such 
lien  was  wholly  devested  and  discharg- 
ed bj'  foreclosure  proceedings  against 
the  property  in  a  federal  court,  through 
which  proceedings  the  defendant  claims 
title,  is  such  an  assertion  of  a  right  or 
title  under  an  authority  exercised  un- 
der the  United  States  as  gives  the  su- 
preme court  jurisdiction  to  re-examine 
a  final  judgment  of  the  highest  court 
of  the  state  denying  such  rifi:ht  or  ti- 
tle, on  a  writ  of  error.  Pittsburgh, 
C,  C.  &  St  L.  Ry.  Co.  v.  Long  Island 
Loan  &  Trust  Co.  (1899)  19  S.  Ct 
238,  172  U.  S.  493,  43  L.  Ed.  528. 

A  judgment  against  a  receiver  ap- 
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pointed  by  a  federal  court  does  not, 
merely  because  of  such  appointment, 
where  the  questions  involved  are  those 
merely  of  general  or  local  law,  amount 
to  a  denial  of  an  authority  exercised 
under  the  United  States,  or  of  a  right 
or  immunity  claimed  under  a  statute 
of  the  United  States.  Bausman  v.  Dix- 
on (1899)  19  S.  Ct.  316,  173  U.  S.  113, 
43  L.  Ed.  633. 

A  decision  in  favor  of  the  jurisdic- 
tion of  a  federal  court  in  another  ac- 
tion cannot  be  reviewed,  as  a  decision 
on  an  authority  exercised  under  the 
United  States,  since  it  is  in  favor  of 
such  authority.  Abbott  v.  National 
Bank  of  Commerce  (1899)  20  S.  Ct. 
153.  175  U.  S.  409,  44  L.  Ed.  217.  af- 
firming judgment  (1899)  56  P.  376,  20 
Wash.  552. 

The  question  whether  there  can  be 
any  liability  on  an  injunction  bond 
given  in  the  course  of  proceedings  in  a 
federal  court,  becausre  of  the  alleged 
effect  of  certain  stipulations  dismissing 
a  portion  of  the  case,  and  of  an  ap- 
peal from  the  decree  that  was  after- 
ward rendered,  involves  a  claim  of  an 
immunity  from  liability  depending  on 
an  authority  exercised  under  the  Unit- 
ed States.  Tullock  v.  Mulvane  (1902) 
22  S.  Ct  372,  184  U.  S.  497,  46  L.  Ed. 
657,  reversing  judgment  (1000)  60  P. 
749,*  61  Kan.  650. 

A  claim  of  a  right  under  an  "author- 
ity exercised  under  the  United  States,*' 
is  presented  by  a  contention  that  a 
Montana  statute  was  authorized  by  En- 
abling Act  Feb.  22,  1889,  c.  180,  and 
was  therefore  valid,  even  if  repugnant 
to  the  Constitution  of  that  state.  Mon- 
tana V.  Rice  (1907)  27  Sup.  Ct.  281, 
283,  204  U.  S.  291,  51  L.  Ed.  490,  af- 
firming judgment  State  ex  rel.  Haire 
V.  Rice  (Mont.  1906)  83  P.    874. 

Claims  by  the  United  States,  in  pro- 
ceedings under  the  supply  lien  law  of  a 
state,  to  establish  the  rights  of  cred- 
itors furnishing  supplies  for  the  con- 
struction of  vessels  building  for  the 
United  States,  that  under  the  contract 
for  the  construction  of  one  of  the  ves- 
sels the  title  vested  in  the  government 
as  fast  as  paid  for,  that  a  lien  was  re- 
served to  the  government  under  the 
contract  for  building  the  other  vessels, 
superior  to  the  claim  of  the  supply  lien 
creditors  under  the  state  law,  that  the 
right  of  the  government  to  its  superior 
claims  could  not  be  affected  by,  and 
was  not  subject  to,  such  law,  and  that 
the  state  had  no  power  to  retard,  im- 
pede, or  control  the  operation  of  the 
federal  government  in  making  and  car- 
rying out  such  contracts,  are  assertions 
of  rights  and  immunities,  the  creation 
of  federal  authority,  which,  when  de- 
nied by  a  state  court,  present  a  case 
under  this  section.  U.  S.  v.  Ansonia 
Brass  &  Copper  Co.  (1910)  31  Sup.  Ct 
49,  51,  218  U.  S.  452,  54  L.  Ed.  1107. 

44.  Construction  or  validity  of  state 
constitutions  and  statutes  in  general.^ 
Three  things  must  concur  to  give  the 
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supreme  court  jurisdiction:  (1)  The 
validity  of  a  state  statute  or  of  an  au- 
thority exercised  under  a  state  must 
be  drawn  in  question.  (2)  It  must  be 
questioned  on  the  ground  that  it  is  re- 
pugnant to  the  constittiUon  or  treaties 
or  laws  of  the  United  States.  (3)  The 
decision  of  the  state  court  must  be  in 
favor  of  its  validity.  Commonwealth 
Bank  of  Kentucky  v.  Griffith  (1840)  14 
Pet.  66,  57,  10  L.  Ed.  352. 

Where  the  validity  of  a  state  statute 
is  questioned  on  the  ground  of  its  be- 
ing repugnant  to  the  federal  constitu- 
tion, and  the  decision  is  in  favor  of  its 
validity,  it  is  necessary  to  the  exer- 
cise of  the  appellate  jurisdiction  of  the 
supreme  court  that  it  distinctly  appear 
that  the  title  or  right  of  the  party  de- 
pended on  the  statute.  Williams  v. 
Norris  (1827)  12  Wheat  117,  118,  6 
L.  Ed.  571. 

A  writ  of  error  may  be  prosecuted 
where,  by  the  judgment  of  the  highest 
court  of  the  state  of  South  Carolina,  a 
prohibition  issued  by  a  state  court,  to 
prevent  the  levying  a  tax  which  was 
imposed  by  a  law  repugnant  to  the  con- 
stitution of  the  United  States,  was  re- 
fused, on  the  ground  that  the  law  was 
not  so  repugnant  to  the  constitution. 
Weston  V.  City  Council  of  Charleston 
(1829)  27  U.  S.  (2  Pet)  449,  7  L.  Ed. 
481. 

If  repugnancy  of  a  state  statute  to 
the  federal  constitution  was  questioned, 
or  if  that  question  was  applicable  to 
the  case,  the  supreme  court  has  juris- 
dition,  though  the  record  does  not  in 
terms  state  a  misconstruction  of  the 
constitution,  or  that  the  repugnancy  of 
the  state  statute  to  any  part  of  the 
constitution  was  questioned.  Satterlee 
V.  Matthewson  (1829)  2  Pet  380,  409, 
7  L.  Ed.  458. 

The  court  can  entertain  jurisdiction 
only  where  the  decision  of  a  state 
court  is  in  favor  of  the  validity  of  the 
statute  which  is  in  question.  McXCin- 
ney  v.  Carroll  (1838)  37  U.  S.  (12 
Pet)  66,  9  L.  Ed.  1002;  Ck>mmon- 
wealth  Bank  of  Kentucky  y.  Grithth 
(1840)  39  U.  S.  (14  Pet)  56,  10  h. 
Ed.  352;  Walker  v.  Taylor  (1847)  46 
U.  S.  (5  How.)  64,  12  L.  Ed.  61. 

A  writ  of  error  does  not  lie  where 
the  decision  of  a  state  court  is  against 
the  validity  of  a  state  statute  as  con- 
trary to  the  federal  constitution.  CJom- 
monwealth  Bank  of  Kentucky  v.  Grif- 
fith (1840)  14  Pet  56,  67,  10  L.  Ed. 
352. 

Objection  to  validity  of  a  statute  on 
the  ground  that  the  legislature  was  not 
competent,  or  duly  organized,  is  not 
within  the  cases  enumerated,  and 
therefore  the  supreme  court  has  no  ju- 
risdiction over  the  subject  Scott  ▼. 
Jones  (1847)  5  How.  343,  378,  12  L. 
Ed.  181. 

The  court  has  no  jurisdiction  of  a 
case  brought  up  from  the  highest  court 
of  a  state,  on  the  record  of  which  it 
appears  that  the  decision  of  the  state 
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court  turned  on  the  construction,  and 
not  upon  the  yatidity,  of  the  statute  of 
a  state.  Grand  Gulf  Railroad  &  Bank- 
mg  Co.  y.  Marshall  (1851)  53  U.  S. 
(12  How.)  165,  13  L.  Ed.  938. 

The  court  has  jurisdiction  to  review 
a  conviction  for  harboring  a  slave  in 
violation  of  a  state  statute,  the  ques- 
tion in  issue  being  whether  such  stat- 
ute is  in  violation  of  the  constitution 
and  laws  of  the  United  States.  Moore 
V.  Illinois  (1852)  14  How.  13,  17,  14 
Ij.  Ed.  306. 

The  court  has  no  jurisdiction  to  re- 
view a  judgment  where  the  sole  ques- 
tion is  whether  a  corporation  is  acting 
beyond  the  authority  conferred  on  it 
by  the  state  legislature.  Michigan 
Gent.  R.  Co.  v.  Michigan  Southern  R. 
Co.  (1856)  60  U.  S.  (19  How.)  378,  15 
li.  Ed.  689. 

To  sustain  a  writ  of  error  to  a  state 
court  to  review  its  proceedings  on  the 
ground  that  defendant  is  a  body  politic 
incorporated  by  an  act  of  the  state  leg- 
islature, it  must  appear  that  the  valid- 
ity of  the  act  of  incorporation  was 
drawn  in  question.  Attorney  General 
ex  rel.  Associate  Reformed  Presbyte- 
rian Synod  v.  Federal  Street  Meeting- 
House  (1861)  1  Black,  262,  266,  17  L. 
Ed.  61. 

A  controversy  depending  on  the  va- 
lidity of  state  laws,  and  in  which  no 
right  is  claimed  under  the  constitution 
or  laws  of  the  United  States,  is  within 
the  jurisdiction  of  the  state  court. 
Congdon  v.  Goodman  (1862)  67  U.  S. 
(2  Black)  574,  17  L.  Ed.  257. 

A  state  statute  of  limitations  as  a 
ground  for  dismissal  is  not  subject  to 
review.  Rector  v.  Ashley  (1867)  6 
Wall.  142,  148,  18  L.  Ed.  733. 

The  fifth  and  sixth  amendments  to 
the  constitution  are  intended  as  re- 
strictions on  federal  power,  and  not  on 
the  governments  of  the  states,  and  will 
not  warrant  the  exercise  of  the  appel- 
late jurisdiction  of  the  supreme  court 
over  judgments  of  the  state  courts,  in 
the  review  of  a  judgment  of  a  state 
court  in  a  capital  case,  based  on  an  in- 
dictment framed  according  to  Act  Pa. 
March  30,  1860,  which  provides  that 
**in  any  indictment  for  murder  or  man- 
slaughter it  shall  not  be  necessary  to 
set  forth  the  manner  in  which,  or  the 
means  by  which,  the  death  of  the  de- 
ceased was  caused,"  Twitchell  v.  Com- 
monwealth (1869)  74  U.  S.  (7  Wall.) 
321,  19  L.  Ed.  223. 

Where  the  highest  court  of  the  state 
decides  that  under  its  laws  a  party 
claiming  thereunder  has  no  case,  no 
writ  of  error  Ues.  Worthy  v.  Moore 
County  (1869)  9  Wall.  611,  613,  19  L. 
Ed.  565. 

Where  mandamus  to  compel  state  of- 
ficers to  issue  funding  bonds  in  ex- 
change for  obligations  of  the  relator 
was  refused,  because,  in  the  court's 
opinion,  the  state  funding  law  did  not 
provide  for  that  class' of  state  obliga- 
tions,  the   decision  did  not  involve   a 
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federal  'question.  Citizens'  Bank  v. 
Board  of  Liquidation  (1878)  98  U.  S. 
140,  141,  26  L.  Ed.  114. 

A  contention  that  certain  sections  of 
a  state  code  were  not  the  laws  of  the 
state  because  the  code  was  not  enacted 
as  required  by  the  State  Constitution  is 
not  reviewable  on  appeal  to  the  Su- 
preme Court  Atlantic  &  G.  R,  v. 
Georgia  (1878)  98  U.  S.  359,  3661  25 
L.  Ed.  185. 

Where  the  constitutionality  of  a  state 
statute  was  directly  raised  and  decided 
against  defendant,  the  Supreme  Court 
has  jurisdiction.  Foster  v.  Kansas 
(1884)  5  Sup.  Ct  97,  98,  112  U.  S. 
201,  28  L.  Ed.  629. 

The  proper  construction  of  a  statute 
of  a  state  defining  option  contracts,  de- 
claring that  such  contracts  are  gam- 
bling contracts  and  void,  and  that  who- 
ever makes  such  contracts  shaU  be  lia- 
ble to  a  fine,  is  determined  by  the  high- 
est court  of  the  state.  White  v.  Bar- 
ber (1887)  8  Sup.  Ct  221,  235,  123  U. 
S.  392,  31  L.  Ed.  243. 

A  writ  of  error  will  be  dismissed 
where  the  record  shows  that  the  only 
decision  was  that  it  was  within  the  ju- 
risdiction of  the  trial  court,  by  a  de- 
cree of  foreclosure,  to  direct  that  the 
property  should  be  sold  in  one  or  sev- 
eral parcels,  and  that  there  was  noth- 
ing in  the  statutes  of  the  state  to  the 
contrary  of  this,  the  decision  involving 
no  federal  question.  French  v.  Hop- 
kins (1888)  124  U.  S.  524,  8  Sup.  Ct 
589,  31  L.  Ed.  536. 

Questions  of  the  suflSciency  of  the 
evidence  to  justify  the  verdict,  and  of 
compliance  with  the  state  constitution 
on  the  trial,  are  not  federal  questions. 
Baldwin  v.  Kansas  (1889)  129  U.  S.  52, 
9  Sup.  Ct  193,  32  L.  Ed.  640. 

A  decision  by  the  supreme  court  of 
Louisiana  that  certain  state  bonds,  is- 
sued in  1864,  were  invalid,  because 
they  were  exchanged  by  the  state  au- 
thorities for  sugar.  Instead  of  for 
state  or  Confederate  currency,  as  re- 
quired by  the  act  authorizing  their  is- 
suance, and  that,  therefore,  the  hold- 
er was  not  entitled  to  exchange  them 
for  consolidated  state  bonds,  under  the 
Funding  Act  (Act  No.  3  of  1874,  La.), 
involved  no  federal  question.  Sage  v. 
Louisiana  Board  of  Liquidation  (1892) 
144  U.  S.  647,  12  Sup.  Ct  755,  36  L. 
Ed.  577. 

On  mandamus  to  compel  a  county  to 
issue  bonds  to  a  railroad  company  in 
payment  of  a  stock  subscription,  the 
decision  of  the  state  supreme  court 
that,  under  the  state  laws  and  consti- 
tution, no  subscription  has  ever  been 
authorized  by  the  requisite  number  of 
voters,  and  that,  even  if  it  were  au- 
thorized, there  was  suflScient  evidence 
to  warrant  the  trial  court  in  denying 
the  relief  asked,  on  the  ground  that  the 
company  had  never  complied  with  the 
conditions  of  the  subscription,  involves 
no  federal  question.    Missouri  v.  Har- 
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ris  (1892)  144  U.  S.  210,  12  Sup.  Ct 
S38,  36  L.  Ed.  407. 

A  decision  that  a  corporation  has 
been  created  by  certain  legislation  is 
not  reviewable.  Hancock  v.  Louisville 
&  N.  R.  Co.  (1892)  12  Sup.  Ct  909, 
971,  145  U.  S.  409,  36  L.  Ed.  765. 

Whether  a  state  statute  providing 
for  the  election  of  presidential  electors 
by  districts  instead  of  by  the  people 
at  large  is  repugnant  to  the  Constitu- 
tion and  laws  of  the  United  States  is 
a  judicial  and  not  a  political  question, 
which  the  Supreme  (3ourt  may  deter- 
mine; the  validity  of  the  act  being 
sustained  by  the  state  supreme  court 
McPherson  v.  Blacker  (1892)  13  Sup. 
Ct.  3,  6.  146  U.  S.  1,  36  L.  Ed.  869. 

Code  Pub.  Gen.  Laws  Md.  art  5,  § 
34,  providing  that,  where  no  exception 
is  filed  to  the  evidence  below,  the  court 
of  appeals  shall  render  judgment  with- 
out regard  to  any  variance  between 
pleading  and  proof,  related  to  state 
practice,  and  was  not  in  conflict  with 
the  constitution  of  the  United  States, 
or  any  law  of  congress,  and  its  con- 
struction rested  with  the  state  courts 
alone,  and  no  federal  question  was  in- 
volved. Loeber  v.  Schroeder  (1893)  149 
U.  S.  580,  13  Sup.  Ct  934,  37  L.  Ed. 
856. 

A  decision  that  the  statutory  provi- 
sion fixing  the  time  for  the  execution 
of  sentence  of  death  in  force  at  the 
time  of  the  judgment  of  conviction  of 
murder  was  in  force  as  to  accused,  not- 
withstanding an  amendatory  statute, 
enacted  pending  appeal,  changing  the 
time  for  execution  of  the  sentence, 
does  not  involve  a  federal  question. 
McNulty  V.  California  (1893)  13  Sup. 
Ct  959,  960,  149  U.  S.  645,  37  L.  Ed. 
882. 

When  the  applicability  of  a  statute 
(of  which  the  validity  is  alleged  to  have 
been  drawn  in  question)  to  the  matter 
under  consideration  in  the  state  court 
depended  on  the  construction  of  an- 
other state  statute,  and  the  court,  fol- 
lowing a  prior  decision,  adopted  a  con- 
struction excluding  such  application,  it 
presents  no  federal  question.  Powell 
V.  Brunswick  County  Sup'rs  (1893) 
150  U.  S.  433,  14  Sup.  Ct  166,  37  L. 
Ed.   1134. 

A  decision  that  under  the  laws  and 
constitution  of  the  state  the  building 
and  operation  of  an  elevated  railroad 
along  one  side  of  a  street,  on  the  rail- 
road company's  own  property,  does  not 
constitute  a  taking,  an  injury,  or  a  de- 
struction of  property  on  the  other  side, 
is  not  reviewable  by  the  supreme  court 
of  the  United  States  on  the  theory  of  a 
taking  of  property  without  compensa- 
tion. Merchant  v.  Pennsylvania  It  Co. 
(1894)  14  S.  Ct  894,  153  U.  S.  380,  38 
L.  Ed.  751. 

A  decision  refusing  a  writ  of  prohi- 
bition to  prevent  the  enforcement  of  a 
state  statute  is  not  reviewable  where 
the  only  grounds  upon  which  the  writ 
was  sought  in  the  state  court  were  th^ 
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the  statute  in  question  violated  certain 
provisions  of  the  state  constitution, 
and  no  claim  was  then  made  that  it 
violated  th*  federal  constitution,  or 
that  its  enforcement  affected  any  right 
secured  to  the  petitioner  thereby. 
Levy  v.  Superior  Court  of  City  and 
County  of  San  Francisco  (1897)  17  S. 
Ct  769,  167  U.  S.  175,  42  L.  Ed.  126. 

Where  a  creditor  sued  in  attachment 
against  a  corporation  in  a  federal  court, 
which  subsequently  ordered  the  prop- 
erty surrendered  to  a  receiver  previ- 
ously appointed  by  a. state  court  and 
the  creditor  brought  fiiiit  to  nullify  ttie 
appointment  of  the  receiver,  and  for 
damages  under  a  state  statute  which 
was  decided  adversely  to  him,  no  fed- 
eral question  was  presented.  Reming- 
ton Paper  Co.  v.  Watson  (1809)  19 
Sup.  Ct  456,  459,  173  U.  S.  443,  43 
L.  Ed.  762. 

That  there  are  no  resident  mortga- 
gees in  a  particular  case  does  not  make 
the  question  of  discrimination  between 
nonresident  and  resident  mortgagees 
by  a  statute  a  merely  abstract  or  moot 
question,  so  as  to  preclude  a  decision 
against  the  validity  of  the  statute,  if 
it  makes  a  discrimination  against  non- 
resident mortgagees  with  respect  to 
sharing  in  the  distribution  of  the  as- 
sets of  an  insolvent  foreign  corpora- 
tion. Sully  V.  American  Nat  Bank 
(1900)  20  S.  Ct  935,  178  U.  S.  289, 
44  L.  Ed.  1072. 

No  federal  question  is  presented  by 
a  claim  in  a  state  court  that  a  state 
statute  is  inconsistent  with  the  power 
of  congress  to  regulate  interstate  com- 
merce, where  the  judgment  of  the  state 
court  sustaining  the  validity  of  such 
enactment  proceeds  on  the  theory  that 
the  statute  is  intended  to  and  docs  ap- 
ply only  to  domestic  transportation. 
Erie  R.  Co.  v.  Purdy  (1902)  22  S.  Ct 
605,  185  U.  S.  148,  46  L.  Ed.  847,  dis- 
missing writ  of  error  Purdy  v.  Erie 
R.  Co.  (1900)  56  N.  E.  508,  162  N. 
Y.  42,  48  L.  R.  A.  669. 

No  federal  question  arises  from  the 
forfeiture  of  a  charter  of  a  corporation 
for  alleged  violation  of  its  terms,  by 
a  decree  of  a  state  court  made  after 
a  full  hearing  by  all  the  parties  in  a 
proceeding  in  the  nature  of  quo  war- 
ranto instituted  in  the  name  of  the 
state  by  the  attorney  general,  to  whom 
the  matter  had  been  referred  by  the 
legislature  to  bring  such  suit  or  take 
such  other  action  as  he  might  think 
proper.  New  Orleans  Waterworks  Co. 
V.  State  of  Louisiana  (1902)  22  S.  Ct 
691,  185  U.  S.  336,  46  L.  Ed.  936,  dis- 
missing writ  of  error  State  v.  New  Or- 
leans Waterworks  Co.  (1901)  31  So. 
395,  107  La.  1. 

The  construction  of  a  state  statute 
is  not  a  federal  question.  Johnson  v. 
New  York  Life  Ins  Co.  (1902)  23  Sup. 
Ct.  194,  196,  187  U.  S.  491,  47  L.  Ed. 
273. 

Errors  of  the  state  court  in  constru- 
ing a  state  constitution,  statu taa,  and 
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the  common  law  on  the  subject  of  read- 
ing* depositionff  of  witnesses  do  not 
present  any  federal  question.  West  ▼. 
State  of  Louisiana  (1904)  24  S.  Gt.  650, 
194  U.  S.  258,  48  L.  Ed.  965,  affirm- 
ing judgment  State  y.  Kline  (1903)  83 
So.  618, 109  La.  622. 

A  decision  construing  a  state  statute 
80  as  to  remove  any  question  of  its  re- 
pugnancy to  the  federal  constitution 
cannot  be  reviewed.  Tampa  Water- 
works Co.  V.  City  of  Tampa  (1905)  26 
S.  Ct.  23,  199  U.  S.  241,  50  L.  Ed.  170, 
affirming  judgment  (1904)  36  So.  174, 
47  Fla.  338. 

A  decision  that  the  formalities  re- 
quired by  the  tax  laws  were  fully  ob- 
served does  not  present  a  federal  ques- 
tion, where  the  contention  is  not  that 
the  statutes  are  unconstitutionaL 
French  v.  Taylor  (1905)  26  S.  Ct.  76, 
199  U.  S.  274,  50  L.  Ed.  189,  dismiss- 
ing writ  of  error  Woodward  v.  Taylor 
(1903)  73  P.  785,  33  Wash.  1. 

Ouestions  respecting  the  construction 
of  state  statutes  on  which  the  title  to 
land  depends  are  not  federal.  O'Conor 
▼.  State  of  Texas  (1906)  26  S.  Ct  726, 
202  U.  S.  501,  50  L.  Ed.  1120,  affirm- 
ing judgment  State  v.  O'Connor  (1903) 
73  S.  W.  1041,  96  Tex.  484. 

A  contest  over  a  state  office,  depend- 
ent for  its  solution  exclusively  on  the 
application  of  the  constitution  of  the 
state  or  on  a  mere  construction  of  a 
provision  of  a  state  law,  involves  no 
federal  question.  Elder  v.  People  of 
State  of  Colorado  (1907)  27  S.  Ct.  223, 
204  U.  S.  85,  51  L.  Ed.  381,  dismissing 
writ  of  error  People  v.  Elder  (Colo. 
1905)  86  P.  250. 

Question  as  to  validity  of  a  state  law 
under  the  federal  constitution  is  not 
necessarily  involved,  so  as  to  sustain 
a  writ  of  error,  merely  because  the 
state  law  logically  might  have  been  as- 
sailed as  invalid  under  the  federal  con- 
stitution on  grounds  more  or  less  sim- 
ilar to  those  actually  taken.  Osborne 
V.  Clark  (1907)  27  S.  Ct.  319,  204  U. 
S.  565,  51  L.  Ed.  619,  dismissing  ap- 
peal Trustees  of  Garrick  Academy  v. 
Clark  (1904)  80  S.  W.  64,  112  Tenn. 
483. 

A  judgment,  sustaining,  as  a  legiti- 
mate exertion  of  the  police  power  of 
the  state,  a  statute  the  validity  of 
which  was  challenged  as  repugnant  to 
the  federal  Constitution,  is  reviewable. 
Western  Turf  Ass*n  v.  Greenberg 
(1907)  27  S.  Ct.  384,  204  U.  S.  359,  51 
Ij.  Ed.  520,  affirming  judgment  Green- 
berg V.  Western  Turf  Ass*n  (1905)  82 
P.  684,  148  Cal.  126. 

Whether  the  notice  to  a  corporation 
to  produce  its  books  and  papers  before 
a  grand  jury  is  broader  than  the  state 
law  under  which  it  was  given  is  a 
question  of  the  construction  of  the 
state  statute,  on  which  the  decision  of 
the  state  courts  is  final.  Consolidated 
Rendering  Co.  v.  Vermont  (1908)  28 
Sup.  Ct.  178,  180,  207  U.  S.  541,  52 
14.  Ed.  327»  12  Ann.  Gas.  66a 


A  decision  dismissing,  on  the  ground 
that  the  suit  was  one  against  the  state, 
and  therefore  not  within  its  jurisdic- 
tion, a  bill  which  seeks  to  enjoin  a 
state  oil  inspector  from  enforcing  a 
state  inspection  law,  on  the  theory 
that  such  law,  if  applied  to  the  oils  in 
controversy,  violates  the  commerce 
clause  of  the  federal  Constitution,  is 
reviewable.     General  Oil  Co.  v.  Grain 

(1908)  28  Sup.  Ct.  475,  209  U.  S.  211, 
52  L.  Ed.  754. 

A  decision  sustaining  the  validity  un- 
der  the  state  constitution  of  an  alleg- 
ed delegation  of  legislative  power  to  a 
building  commission  doe.^  not  present  a 
federal    question.      Welch    v.    Swasey 

(1909)  29  Sup.  Ct.  567,  570,  214  U.  S. 
91,  53  L.  Ed.  923. 

Where,  in  an  action  in  a  state  court 
for  a  penalty  under  a  state  statute,  the 
court  refused  to  charge  that  if  the  de- 
fault occurred  within  a  navy  yard, 
there  could  be  no  recovery  because  the 
state  had  no  authority  within  the  lim- 
its, the  supreme  court  has  jurisdiction 
over  a  judgment  affirming  a  judgment 
for  plaintiff.  Western  Union  Tel.  Co. 
V.  Chiles  (1909)  29  Sup.  Ct.  613,  614, 
214  U.  S.  274,  53  L.  Ed.  994. 

Misconstruction  of  a  state  statute 
cannot  present  a  federal  question.  A 
decision  that  a  void  provision  of  a 
state  statute  is  separable  from  its  valid 
provisions  does  not  present  a  federal 
question  which  will  sustain  a  writ  of 
error  from  the  federal  Supreme  Court 
to  a  state  court.  King  v.  West  Vir- 
ginia (1910)  30  Sup.  Ct.  225,  229,  216 
U.  S.  92,  54  L.  Ed.  396. 

The  assertion  that  state  statutes 
have  undertaken  to  confer  water  rights 
on  a  municipality,  and  were  given  such 
effect  in  violation  of  federal  rights  of 
riparian  owners,  cannot  serve  as  the 
basis  of  a  writ  of  error  from  the  fed- 
eral Supreme  Court  to  a  state  court, 
where  the  latter  court  holds  that  the 
municipal  rights  were  not  determined 
by  the  effect  of  those  statutes,  but  up- 
on the  right  and  title  secured  by  Span- 
ish and  Mexican  laws,  and  the  subse- 
quent confirmation  thereof  under  a  fed- 
eral statute.  Construction  by  a  state 
court  of  the  statutes  of  that  state  and 
its  rulings  as  to  the  admissibility  of 
evidence  furnish  no  basis  for  a  writ  of 
error.  Los  Angeles  Farming  &  Milling 
Co.  ▼.  City  of  Los  Angeles  (1910)  30 
Sup.  Ct  452,  217  U.  S.  217,  54  L.  Ed. 
736. 

A  decision  that  a  state  statute  makes 
criminal  certain  acts  done  since  its  en- 
actment is  not  subject  to  objection  that 
such  construction  violates  Const,  art. 
1,  §  10,  relating  to  ex  post  facto  laws. 
Contention  that  state  constitutional 
amendment  requiring  criminal  prosecu- 
tions be  by  indictment  rendered  it  im- 
possible to  enforce  a  conviction  there- 
tofore rendered  on  an  information, 
without  depriving  accused  of  his  liberty 
without  due  process  of  laiv,  contrary 
to  Const  Amend.  14,  presents  no  fed- 
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eral  question,  where  state  court  ruled 
that  the  amendment  did  not  affect 
pending  cases.  Ross  v.  Oregon  (1913) 
33  Sup.  Ct  220.  227  U.  S.  150,  57  L. 
Ed.  458,  Ann.  Gas.  1914C,  224. 

The  meaning  derived  by  construing 
together  several  state  statutes  is  con- 
clusive on  the  federal  Supreme  Court. 
International  Harvester  Co.  v.  Com- 
monwealth of  Kentucky  (1914)  34  S. 
Ct.  853,  234  U.  S.  216,  58  L.  Ed.  1284. 
reversing  judgments  (1912)  144  S.  W. 
1064,  147  Ky.  564,  and  (1912)  147  S. 
W.  1199,  148  Ky.  572,  and  (1912)  146 
S.  W.  12,  147  Ky.  795. 

Federal  question  held  open  for  con- 
sideration in  state  Supreme  Court, 
though  prior  decision  was  the  law  of 
the  case,  where  such  court  considered 
it  on  the  second  appeal  when  the  state 
law  was  upheld  as  not  repugnant  to 
the  Constitution  of  the  United  States. 
Statement  in  opinion  of  state  Supreme 
Court  that  attack  on  validity  of  state 
statute  under  federal  Constitution  was 
by  proceeding  unknown  to  its  practice 
does  not  mean  that  the  court  did  not 
pass  on  the  federal  question,  so  as  to 
defeat  appellate  jurisdiction  of  the  fed- 
eral Supreme  Court.  Coe  v.  Armour 
Fertilizer  Works  (1915)  35  S.  Ct.  625, 
237  U.  S.  413,  59  L.  Ed.  1027,  revers- 
ing judgment  Armour  Fertilizer  Works 
v.  Parrish  Vegetable  &  Fruit  Co. 
(1912)  58  So.  231,  63  Fla,  64. 

No  federal  question  is  presented  by 
state  law,  which,  as  construed  by  a 
state  court,  compels  county  to  reim- 
burse city  for  amount  by  which  taxes 
collected  for  the  city  are  reduced  on 
prompt  payment,  and  requiring  county 
to  pay  oyer  to  city  penalties  for  delay 
in  payment  of  taxes  of  cities  of  the 
first  class,  while  in  cities  of  other 
classes  rebates  are  charged  to  the 
county  and  penalties  credited  to  it. 
Stewart  v.  Kansas  City  (1915)  36  S. 
Ct.  15. 

The  propriety  of  a  statutory  delega- 
tion of  authority  to  an  inferior  state 
court  is  a  question  not  open  for  review 
on  writ  of  error.  O'Neill  v.  Leamer 
(1915)  36  S.  Ct  54. 

Proper  construction  of  Constitution 
and  laws  of  a  state  is  not  for  the  court 
on  a  writ  of  error,  Bi -Metallic  Inv. 
Co.  V.  State  Board  of  Equalisation 
(1915)  36  S.  Ct  141. 

A  contention  that  a  state  law  as  ad- 
ministered violates  the  federal  Consti- 
tution presents  a  federal  question, 
though  the  state  law  as  written  is  not 
attacked.  Myles  Salt  Co.  v.  Board  of 
Com'rs  of  the  Iberia  &  St  Mary  Drain- 
age Dist   (1916)  36  S.  Ct  204. 

A  case  in  which  final  judgment  has 
been  rendered  in  the  highest  court  of 
this  state,  and  in  which  the  validity 
of  a  statute  of  this  state  was  drawn 
in  question  on  the  ground  of  its  repug- 
nancy to  the  constitution  of  the  Unit- 
ed States,  can  be  carried  up  for  re- 
vision only  when  it  appears  that  such 
statute   was   not   only   decided    to   be 
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valid,  but  that  such  decision  was  neces- 
sary to  the  judgment  in  this  state,  and 
that,  without  it,  the  judgment  would 
have  been  in  favor  of  the  other  party. 
Frost  V.  Ilsley  (1888)  55  Me.  376. 

In  exercising  jurisdiction  it  is  prop- 
er for  the  court  rather  to  wait  for  the 
state  court  to  adopt  a  construction  of 
a  state  statute  under  attack  than  to 
assume  in  advance  that  a  construction 
will  be  adopted  obnoxious  to  the  feder- 
al constitution.  Plymouth  Coal  Co.  v. 
Pennsylvania  (1914)  34  Sup.  Ct  359, 
363,  232  U.  S.  531,  58  L.  Ed.  713,  and 
cases  cited. 

45.  Violation  of  state  constitutions.^ 

The  court  has  no  authority  to  declare 
a  state  law  void  under  a  state  constitu- 
tion. Calder  v.  Bull  (1798)  3  U.  S.  (3 
Dall.)  386,  1  L.  Ed.  648;  Jackson  v. 
Lamphire  (1830)  28  U.  S.  (3  Pet) 
280,  7  L.  Ed.  679;  Levy  y.  Superior 
Court  of  City  and  County  of  San  Fran- 
cisco (1897)  17  Sup.  Ct  769,  770,  167 
U.  S.  175,  42  L.  Ed.  126;  Miller  v. 
CornwaU  R.  Co.  (1897)  18  Sup.  Ct 
34,  35,  168  U.  S.  131,  42  L.  Ed.  409; 
Frey  v.  Kirk  (Md.  1832)  4  GiU  &  J. 
509,  23  Am.  Dec.  581;  Smith  v.  Par- 
sons (1823)  1  Ohio  (1  Ham.)  236,  la 
Am.  Dec.  608.  Nor  jurisdiction  to  re- 
view a  decision  by  a  state  court  where 
the  only  question  involved  is  the  con- 
formity of  a  state  statute  with  the 
state  constitution.  East  Hartford  v. 
Hartford  Bridge  Co.  (1850)  10  How. 
511,  532,  13  L.  Ed.  518;  Carpenter  v. 
Pennsylvania  (1854)  17  How.  456,  462, 
15  L.  Ed.  127;  Poydras  de  la  Lande 
V.  Louisiana  (1855)  18  How.  192,  198, 

15  L.  Ed.  350;  Withers  v.  Buckley 
(1857)  20  How.  84,  87,  15  L.  Ed.  816; 
Medberry  v.  Ohio  (1860)  65  U.  S.  (24 
How.)  413,  16  L.  Ed.  739;  Porter  v. 
Foley  (1860)  65  U.  S.  (24  How.)  415, 

16  L.  Ed.  740;  Congdon  v.  Goodman 
(1862)  67  U.  S.  (2  Black)  574,  17  L. 
Ed.  257;  Leeper  v.  Texas  (1891)  139 
U.  S.  462,  11  Sup.  Ct  577,  35  L.  Ed. 
225;  Smith  v.  Jennings  (1907)  27  Sup. 
Ct.  610,  206  U.  S.  276,  51  L.  Ed.  1061. 
An  objection  to  a  state  statute  on  the 
ground  that  the  legislature  was  not 
competent  or  duly  organized,  under 
acts  of  congress  and  the  constitution, 
is  not  reviewable.  Scott  v.  Jones 
(1847)  46  U.  S.  (5  How.)  343,  12  L. 
Ed.  181.  An  objection  to  a  state  stat- 
ute that  no  oath  is  required  before  is- 
suing a  warrant  to  arrest  a  vessel  en- 
gaged in  taking  oysters  in  violation  of 
law  is  not  examinable  so  far  as  it 
rests  on  the  state  constitution.  Smith 
V.  Maryland  (1855)  18  How.  71,  76. 
15  L.  Ed.  269. 

Question  of  validity  of  railroad  aid 
bonds  which  a  state  court  held  to  be 
invalid  on  the  ground  that  they  were 
unauthorized  and  forbidden  by  the  state 
constitution  is  not  a  federal  one.  Mis- 
sissippi &  M.  R.  Co.  V.  McClure  (1870) 
10  WaU.  511,  515,  19  L.  Ed.  997. 

Where  the  main  question  argued  and 
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decided  in  the  state  court  was  wheth- 
er an  act  of  the  legislature  increasing 
the  debt  of  the  state  exceeding  the  con- 
stitutional limit,  could  be  enforced,  the 
decision  could  not  be  reviewed.  Salo- 
mons V.  Graham  (1872)  82  U.  S.  (16 
Wall.)  208,  21  L.  Ed.  37. 

Objection  that  an  indictment  was 
drawn  under  a  state  statute  not  duly 
enacted  as  required  by  the  state  con- 
stitution does  not  raise  a  federal  ques- 
tion. Leeper  v.  Texas  (1891)  11  Sup. 
Ct.  577,  579.  139  U.  S.  462,  36  L.  Ed. 
225. 

Refusal  to  quash  an  indictment  on 
the  ground  that  the  grand  jury  law  was 
local  or  special  and  sot  constitutional- 
ly enacted  does  not  present  a  federal 
question.  Murray  v.  Louisiana  (1896) 
163  U.  S.  101.  16  Sup.  Ct  990.  41  L. 
Bd.  87. 

Whether  a  state  statute  Imposing  a 
ficense  tax  is  sufficiently  certain  on 
which  to  ascertain  the  amount  is  not 
a  federal  question.  Osborne  y.  Florida 
(1897)  17  Sup.  Ct.  214,  216.  164  U. 
S.  650,  41  L.  Ed.  686. 

A  decision  that  a  state  statute  did 
not  deprive  any  one  of  "life,  liberty  or 
property  without  'due  process  of  law," 
within  the  state  constitution,  did  not 
involve  a  federal  question.  Layton  v. 
Missouri  (1902)  23  Sup.  Ct  137,  188, 
187  U.  S.  356,  47  L.  Ed.  214. 

Whether  the  Iowa  Constitution  is 
violated  by  Code  Iowa,  §  5007,  impos- 
ing a  tax  on  cigarette  selling,  because 
the  statute  does  not  distinctly  state 
the  tax  and  the  object  to  which  it  is 
applied,  is  not  reviewable.  Hodge  v. 
Muscatine  County  (1905)  25  S.  Ct 
237,  196  U.  S.  276,  49  L.  Ed.  477,  af- 
firming judgment  (1903)  96  N.  W.  968, 
121  Iowa,  482,  67  L.  R.  A.  624,  104 
Am.  St  Rep.  604. 

Whether  an  order  of  the  North  Caro- 
fina  Corporation  Commission,  regulat- 
ing the  train  service  of  connecting  car- 
riers, was  arbitrary  and  unreasonable, 
as  being  beyond  the  scope  of  the  au- 
thority delegated  to  the  commission  by 
the  state  laws,  is  a  local  question,  and 
cannot  be  reviewed.  Atlantic  Coast 
Line  R.  Co.  v.  North  Carolina  Corp. 
Commission  (1907)  27  S.  Ct  585,  206 
U.  S.  1,  51  L.  Ed.  933,  affirming  judg- 
ment North  Carolina  Corp.  Commission 
V.  Atlantic  Coast  Line  R.  Co.  (1904) 
49  S.  B.  191,  137  N.  C.  1. 

A  decision  sustaining  the  validity  un- 
der the  state  Constitution  of  an  alleged 
delegation  of  legislative  power  to  a 
building  commission  does  not  present 
a  federal  question.  Welch  v.  Swasey 
(1909)  29  S.  Ct  567,  214  U.  S.  91, 
63  L.  Ed.  923,  affirming  judgment 
(1907)  79  N.  E.  745.  193  Mass.  364, 118 
Am.  St  Rep.  523. 

Question  as  to  validity  under  state 
Constitution  of  Laws  Or.  1907,  c.  226, 
anthorixing  voters  of  municipality  to  re* 
sort  to  initiative  to  amend  its  charter, 
and  as  to  regularity  of  proceedings 
leading  up  to  adoption  of  amendment 


of  charter,  will  not  support  a  writ  of 
error.  Kiernan  v.  City  of  Portland 
(1912)  32  S.  Ct  231,  223  U.  S.  151,  56 
L.  Ed.  386,  dismissing  writ  of  error 
(Or.  1910)  111  P.  379. 

Whether  an  election  at  which  a  coun- 
ty went  dry  was  void  because  the  ques- 
tion apparently  submitted  was  the 
adoption  of  the  original  Michigan  local 
option  law,  with  its  amendments,  when 
in  reality  only  the  original  law  was 
submitted,  the  amendments  being  un- 
constitutional, is  exclusively  for  the 
state  court.  Eberle  v.  People  of  State 
of  Michigan  (1914)  34  S.  Ct  464,  232 
U.  S.  700,  58  L.  Ed.  803,  affirming  judg- 
ment People  V.  Eberle  (1911)  133  N. 
W.  519,  167  Mich.  477. 

46.  Decisions  In  favor  of  or  against 
authority  exercised  under  a  statc^The 
court  cannot  review  a  decision  that  the 
authority  of  a  trustee  appointed  under 
a  statute  of  a  state  to  settle  affairs  of 
a  delinquent  bank  is  limited  to  col- 
lecting sufficient  assets  to  pay  the  debts. 
Roberteon  v.  Coulter  (1853)  16  How. 
106,  112.  14  L.  Ed.  864.  A  state  court 
does  not  render  a  decision  in  favor  of 
the  authority  exercised  under  any  state, 
where  it  merely  decides  a  question  as 
to  the  jurisdiction  of  a  federal  court, 
and  where  the  authority  of  the  state 
court  to  decide  this  matter  is  not  drawn 
in  question.  Abbott  v.  National  Bank 
of  Commerce  (1899)  20  Sup.  Ct  153, 
155,  175  U.  S.  409,  44  L.  Ed.  217,  af- 
firming judgment  (1899)  56  P.  376,  20 
Wash.  552.  See  Daniels  v.  Tearney 
(1880)  102  U.  S.  415,  26  L.  Ed.  187. 

47.  Construction  or  validity  of  munic- 
ipal acts  and  ordinances.— To  give  the 
court  jurisdiction  to  review  a  decision  as 
to  the  validity  of  a  municipal  ordinance, 
it  must  violate  the  constitution  or  laws 
of  the  United  States  or  some  authority 
exercised  under  them.  Permoli  v. 
Municipality  No.  1  of  New  Oreleans 
(1845)  3  How.  589,  609,  11  L.  Ed.  739. 

A  decision  affirming  the  validity  of  a 
city  ordinance,  questioned  on  the 
ground  of  its  repugnance  to  the  federal 
constitution,  is  reviewable.  Home  Ins. 
Co.  V.  Augusta  (1876)  93  U.  S.  116, 
121,  23  L.  Ed.  825. 

The  court  cannot  pass  upon  the 
conformity  of  a  municipal  ordinance 
with  the  requirements  of  the  constitu- 
tion of  the  state  in  which  it  was  en- 
acted. Barbier  v.  Connolly  (1884)  113 
U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed. 
923. 

An  ordinance  of  a  city,  permitting  one 
to  lay  water  pipes  for  his  own  use.  is 
but  a  license,  validity  of  which  in  no 
way  depends  on  the  federal  constitu- 
tion or  laws.  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Refining 
Co.  (1888)  8  Sup.  Ct  741,  749,  125  U. 
S.  18,  31  L.  Ed.  607. 

Whether  a  municipal  ordinance  is 
valid,  and  the  extent  to  which  it  is  so, 
having  regard  to  the  state  constitution 
and  laws,  is  wholly  a  state  question. 
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Lombard  v.  West  Chicago  Park  Com'rs 
(1901)  21  S.  Ct  507,  181  U.  S.  33,  45 
L.  Ed.  731,  afSrming  judgment  Cum- 
mings  V.  West  Chicago  Park  Com'rs 
(1899)  54  N.  E.  941,  181  lU.  136. 

Whether  or  not  a  municipal  corpora- 
tion has  the  power,  under  its  charter,  to 
adopt  a  certain  ordinance,  is  not  re- 
viewable. Whether  certain  acts  amount 
to  a  violation  of  a  municipal  ordinance 
is  not  a  federal  one.  Fisher  v.  City  of 
St.  Louis  (1904)  24  S.  Ct.  673,  194  U. 
S.  361.  48  L.  Ed.  1018,  affirming  judg- 
ment City  of  St.  Louis  v.  Fisher  (1902) 
67  S.  W.  872,  167  Mo.  654,  64  L.  R. 

A.  679,  99  Am.  St.  Rep.  614;  Schefe  v. 
Same  (1904)  24  S.  Ct.  676,  194  U.  S. 
373,  48  L.  Ed.  1024,  affirming  judgment 
City  of  St.  Louis  v.  Schefe  (1902)  67 
S.  W.  1100,  167  Mo.  666. 

Whether  a  city  council  has  determin- 
ed that  the  board  of  public  works  has 
complied  with  the  conditions  of  its 
jurisdiction  to  order  a  street  improve- 
ment is  not  a  federal  question.  Lon- 
doner V.  City  and  County  of  Denver 
(1908)  28  S.  Ct.  708,  210  U.  S.  373, 
52  L.  Ed.  1103,  reversing  judgment 
City  of  Denver  v.  Londoner  (1905)  80 
P.  117,  33  Colo.  104. 

Mere  misconstruction  of  a  municipal 
ordinance  is  not  sufficient  to  present  a 
question  of  due  process  of  law^which 
will  sustain  a  writ  of  error.  Seattle, 
R.  &  S.  R.  Co.  V.  State  of  Washington 
ex  rel.  LinhofC  (1913)  34  S.  Ct.  185,  231 
U.  S.  568,  58  L.  Ed.  372,  dismissing 
writ  of  error  State  v.  Seattle,  R.  &  S. 
Ry.  Co.  (1911)  114  P.  431,  62  Wash. 
544. 

A  judgment  enjoining  a  railroad  from 
constructing  a  belt  line  railway  under 
an  ordinance  which  the  railroad  claims 
gives  it  contract  rights  unconstitution- * 
ally  impaired  by  a  later  ordinance  is 
reviewable.  Louisiana  R.  &  Nav.  Co. 
V.  Behrman  (1914)  35  S.  Ct.  62,  235 
U.  S.  164.  59  L.  Ed.  175,  affirming  de- 
cree Behrman  v.  Louisiana  Ry.  &  Nav. 
Co.  (1911)  54  So.  25,  127  La.  775. 

A  judgment  giving  effect  to  an  ordi- 
nance which  it  is  contended  is  an  uncon- 
stitutional impairment  of  an  existing 
contract  with  a  city  is  reviewable. 
New  York  Electric  Lines  Co.  v.  Em- 
pire City  Subway  Co.  (1914)  35  S.  Ct 
72,  235  U.  S.  179,  59  L.  Ed.  184,  affirm- 
ing judgments  (1910)  125  N.  Y.  S. 
1133,  140  App.  Div.  934,  and  In  re  New 
York  Electric  Lines  Co.   (1911)  94  N. 

B.  1056,  201  N.  Y.  32L 

A  decision  that  an  ordinance  asserted 
to  violate  the  federal  Constitution  is 
within  the  city's  charter  powers  and  not 
forbidden  by  the  state  Constitution  is 
conclusive  on  the  Supreme  Court. 
Hadacheck  v.  Sebastian  (1916)  36  S. 
Ct  143. 

III.  PARTICULAR  CLASSES  OF 
DECISIONS  REVIEWABLE  AS  IN- 
VOLVING    FEDERAL     QUESTIONS 

48.  Bankruptcy  acts.— A  decision  ad- 
verse to  a  claim  founded  on  the  bank- 
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ruptcy  act  is  reviewable.  Mays  v.  Frit- 
ton  (1873)  131  U.  S.  (Appendix)  cxi?, 
21  L.  Ed.  127. 

A  decision  adverse  to  the  power  of  a 
bankruptcy  court  to  make  an  order  un- 
der which  property  in  sruit  was  sold, 
presents  a  federal  question.  O'Brien  ▼. 
Weld  (1875)  92  U.  S.  81,  23  L.  Ed. 
675. 

If  the  highest  court  of  a  state  de- 
nies a  bankrupt's  application  to  stay 
proceedings  in  a  suit  against  him  to 
await  determination  of  the  bankruptcy 
court  on  the  question  of  his  discharf^e, 
and  renders  final  judgment  for  plaintiff, 
the  bankrupt,  though  he  has  since  ob- 
tained his  certifioate  of  discharge,  may 
sue  out  a  writ  of  error  from  the  Su- 
preme Court,  and  the  assignee  in  bank- 
ruptcy may  be  heard  in  support  of  the 
writ  HUl  V.  Harding  (1883)  2  Sup. 
Ct  404.  107  U.  S.  631,  27  L.  Ed.  493. 

The  court  has  jurisdiction  over  the 
judgment  of  a  state  court  in  a  mortgage 
foreclosure  suit  between  its  citizens  in 
which  the  only  controversy  related  to 
the  effect  of  a  sale  of  the  mortgaged 
property  under  an  order  of  the  bank- 
ruptcy court  to  sell  it  free  of  incum- 
brances. New  Orleans,  S.  F.  &  L.  R. 
Co.  V.  Delamore  (1885)  5  Sup.  Ct 
1000,  1011,  114  U.  S.  501.  29  L.  Ed. 
244. 

An  order,  on,  motion  and  affidavits, 
perpetually  enjoining  the  collection  of 
a  judgment  on  the  ground  that  the 
debtor  had  been  discharged  in  bank- 
ruptcy, raises  a  federal  question,  when 
the  counter  affidavits  set  up  the  fact 
that  the  debt  evidenced  by  the  judg- 
ment was  exempt  from  the  operation 
of  the  discharge,  because  of  its  fraudu- 
lent and  fiduciary  character.  Palmer  v. 
Hussey  (1886)  119  U.  S.  96,  7  Sup.  Ct 
158,  30  L.  Ed.  362. 

A  decision  againsrt  the  claim  of  an 
assignee  in  bankruptcy  to  certain  of  the 
bankrupt's  proper^  is  against  a  "right" 
or  ''title"  claimed  under  a  federal  stat- 
ute. Williams  v.  Heard  (1891)  140 
U.  S.  529,  11  Sup.  Ct  885.  35  I*  Ed. 
550  (reversing  Heard  v.  Sturgis  [1888] 
146  Mass.  545,  16  N.  E.  437) ;  Rector 
V.  City  Deposit  Bank  Co.  (1906)  26 
Sup.  Ct  289,  200  U.  S.  405,  60  L.  Ed. 
527.  But  see  Cramer  v.  Wilson  (1904) 
25  Sup.  Ct  94,  195  U.  S.  408,  49  L. 
Ed.  256,  holding  that  the  contention 
that  a  conveyance  was  either  in  fraud 
of  creditors  under  a  state  law  or  that 
a  residuary  estate  remained  in  the 
grantor,  passing  under  an  assignee's 
sale  in  bankruptcy  proceedings,  does 
not  present  a  federal  question. 

Where  the  necessary  effect  of  a  de- 
cree was  to  deny  a  right  claimed  un- 
der the  authority,  of  the  United  States, 
the  question  as  to  the  effect  of  a  bank- 
ruptcy sale  was  reviewable.  Roby  v. 
Colehour  (1892)  146  U.  S.  153,  13  Sup. 
Ct  47,  36  L.  Ed.  922. 

A  judgment  in  favor  of  a  trustee  in 
bankruptcy  in  an  action  by  him  to  re- 
cover the  value  of  an  alleged  voidable 
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preference  may  be  reviewed  as  a  de- 
cision against  a  federal  right  or  im- 
munity, where  the  state  court  answer- 
ed some  of  the  defendant's  contentions 
by  the  construction  which  it  gave  to 
the  bankrupt  act  Eau  Claire  Nat. 
Bank  v.  Jaskman  (1907)  27  S.  Ct. 
391,  204  U.  S.  522,  51  L.  Ed.  596,  af- 
firming judgment  Jackman  v.  Eau 
Claire  Nat  Bank  (1905)  104  N.  W.  98, 
125  Wis.  465,  115  Am.  St  Rep.  955. 

Where,  in  determining  the  validity 
of  a  lien  asserted  to  secure  a  claim 
against  a  bankrupt's  estate,  the  con- 
struction of  the  bankruptcy  act  di- 
rectly involved  the  case  decided  in  a 
state  court,  it  is  reviewable.  Coder 
V.  Arts  (1909)  29  Sup.  Ct.  436,  492, 
213  U.  S.  223,  53  L.  Ed.  772,  16  Ann. 
Cas.  1008. 

Bight  of  immunity  was  claimed  under 
bankruptcy  act  where  defendant  relied 
on  his  discharge  in  bankruptcy  to  de- 
feat an  action  on  a  debt  Zavelo  v. 
Beeves  (1913)  33  S.  Ct  365,  227  U. 
S.  625,  57  L.  Ed.  676,  affirming  judg- 
ment Same  v.  J.  S.  Reeves  &  Co. 
(1911)  54  So.  654,  171  Ala.  401.  See 
Peck  V.  Jenness  (1849)  7  How.  612, 
12  L.  Ed.  841,  as  to  decision  against 
a  title  claimed  under  the  bankruptcy 
act. 

This  section  does  not  authorize  the 
review  of  a  decree  setting  aside  con- 
veyances made  by  a  bankrupt  before 
his  petition  in  bankruptcy  was  filed,  in 
a  suit  brought  by  his  assignee,  when 
no  other  question  is  raised  or  deter- 
mined than  the  intent  of  the  grantor 
to  defraud  his  creditors.  McKenna  v. 
Simpson  (1889)  9  S.  Ct  365,  129  U. 
S.  506,  32  L.  Ed.  771. 

A  judgment  for  defendant  in  as- 
emmpsit,  who  pleads  his  discharge, 
while  plaintiff  replies  that  the  debt  was 
contracted  by  defendant  while  acting 
in  a  fiduciary  capacity,  is  not  review- 
able. Strader  v.  Baldwin  (1850)  50  U. 
S.    (9  How.)  261.  13  L.  Ed.  130. 

A  judgment  for  defendant,  who 
pleads  his  discharge,  while  plaintiff  re- 
lies on  a  new  promise  is  not  review- 
able. Linton  v.  Stanton  (1851)  53  U. 
S.    (12  How.)  423,  13  L.  Ed.  1050. 

The  court  has  no  jurisdiction  to  re- 
view dismissal  of  a  bill  by  an  assignee 
of  creditors  of  a  bankrupt  to  set  aside 
a  dis2harge  on  the  ground  of  fraud, 
ipvhere  the  bill  was  demurred  to  on  the 
ground  of  staleness,  want  of  equity, 
and  limitations.  Calcote  v.  Stanton 
(1855)  18  How.  243,  244,  15  L.  Ed. 
348. 

A  decision  that  a  bankrupt  had  no 
title  to  property  claimed  by  his  as- 
signee does  not  present  a  federal  ques- 
tion. Scott  V.  KeUy  (1874)  22  Wall 
57,  59,  22  L.  Ed.  729. 

One  who  alleges  title  in  an  assignee 
in  bankruptcy,  for  the  purpose  of  de- 
feating the  title  of  a  receiver  under  the 
state  law,  but  who  does  not  daim  the 
property  in  suit  under  the  assignee, 
bat  adversely  to  him,  cannot  maintain  . 


writ  of  error.  Long  v.  Converse 
(1875)  91  U.  S.  105,  23  L.  Ed.  233. 

An  answer  in  an  action  on  notes  that 
plaintiff  availed  himself  of  his  rights 
under  the  bankruptcy  law  to  force  de- 
fendants to  execute  the  notes  to  avoid 
an  adjudication  of  bankruptcy  against 
a  corporation  in  which  defendants  were 
interested  raises  no  question  under  the 
bankrupt  law.  Van  Norden  v.  Benner 
(1877)  131  U.  S.  Append,  cxlv,  24  L. 
Ed.  247. 

A  decision  as  to  whether  a  convey- 
ance by  a  bankrupt  was  made  with  in- 
tent to  defraud  creditors  does  not  pre- 
sent a  federal  question.  Barton  v.  Gei- 
ler  (1883)  2  Sup.  Ct  387,  108  U.  S. 
161,  27  L.  Ed.  687;  Thompson  v.  Fair- 
banks (1905)  25  Sup.  Ct.  306,  196  U. 
S.  516,  49  L.  Ed.  577,  affirming  judg- 
ment (1903)  56  A.  11,  75  Vt  361,  104 
Am.  St  Hep.  899. 

A  decision  that  the  presentation  of  a 
bank  check  for  payment  operates  as  an 
equitable  assignment  to  the  holder  of 
the  check  of  so  much  of  the  drawer's 
deposit  as  will  pay  the  check,  so  as  to 
prevent  the  bank  on  which  the  check  is 
drawn  from  afterwards  setting  it  off  in 
bankruptcy  proceedings  against  a  debt 
held  by  the  bank  against  the  maker, 
pursuant  to  the  Revised  Statutes,  is 
not  a  decision  denying  a  right  given  by 
an  act  of  congress.  Boatmen's  Sav. 
Bank  v.  State  Sav.  Ass'n  (1885)  114 
U.  S.  265,  5  Sup.  Ct  878,  29  L.  Ed. 
174. 

Upon  a  petition  for  a  judgment  of  re- 
vival, under  Civ.  Code  La.  art.  3547, 
for  the  purpose  of  preventing  a  judg- 
ment, admitted  to  be  valid,  from  being 
prescribed  within  10  years  from  the 
time  of  its  rendition,  the  question 
whether  the  assignee  ij\  bankruptcy  of 
the  deceased  judgment  debtor  is  such  a 
"representative"  of  the  debtor  that  the 
citation  may  issue  to  him,  as  well  as 
the  proper  manner  of  reviewing  the 
decision  of  that  question,  if  erroneous, 
is  a  matter  of  state  law  and  practice. 
Ludeling  v.  Chaffe  (1892)  143  U.  S. 
301,  12  Sup.  Ct  439,  38  L.  Ed.  313. 

A  contention  that  a  conveyance  was 
either  in  fraud  of  creditors  under  the 
state  law,  or  that  a  residuary  estate 
remained  in  the  grantor  which  would 
pass  under  an  assignee's  sale  in  pro- 
ceedings in  bankruptcy,  presents  a  lo- 
cal, and  not  a  federal,  question.  Cra- 
mer V.  Wilson  (1904)  25  S.  Ct  94,  195 
U.  S.  408,  49  L.  Ed.  256,  affirming 
judgment .  (1903)  66  N.  E.  869,  202 
111.  83. 

A  decision  sustaining  a  homestead 
exemption  claimed  under  the  state 
statutes,  which  rests  on  the  effect,  as 
res  judicata,  of  an  order  of  a  court  of 
bankruptcy  sustaining  such  exemption 
in  proceedings  begun  prior  to  a  sale  of 
the  property  to  satisfy  the  lien  of  a 
general  judgment,  is  not  reviewable, 
where  the  only  federal  right  claimed, 
if  any,  was  one  of  immunity  from  the 
discharge  in  bankruptcy.     Smalley   v. 
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Laugenonr  (1905)  25  S.  Ct.  216,  106 
U.  S.  93,  49  L.  Ed.  400,  dismissing 
writ  of  error  (1902)  70  P.  786.  30 
Wash.  307.    ' 

A  judgment  adverse  to  plaintiff,  set'- 
ting  up  a  title  acquired  by  a  purchase 
of  property  from  a  trustee  in  bank- 
ruptcy, under  the  sanction  of  the  bank- 
ruptcy court,  does  not  involve  a  deci- 
sion of  the  federal  question,  where  the 
state  court  rests  its  judgment  solely 
upon  the  ground  that,  being  a  purchas- 
er pendente  lite  from  the  trustee,  he 
was  bound  by  a  decree  rendered 
against  the  trustee  in  a  suit  brought 
by  him  in  equity  to  set  aside  certain 
bills  of  sale  executed  by  the  bankrupt, 
covering  the  same  property.  Corbett 
V.  Craven  (1909)  30  S.  Ct  64,  215  U. 
S.  125,  54  L.  Ed.  122. 

A  decision  adverse  to  defense  in  suit 
over  the  title  to  realty,  of  the  two 
years'  limitation  from  accrual  of  cause 
of  action  against  an  assignee  in  bank- 
ruptcy prescribed  by  R.  S.  §  5057,  for 
suits  between  the  assignee  and  person 
claiming  property  vested  in  assignee, 
rests  on  a  nonfederal  ground,  where 
decision  was  based  on  the  ground  that 
adverse  claimants  were  not  in  posses- 
sion when  assignee  was  appointed. 
Yazoo  &  M.  V.  R.  Co.  v.  Brewer 
(1013)  34  S.  Ct.  90,  231  U.  S.  245,  58 
L.  Ed.  204,  dismissing  appeal  Brewer 
V.  Yazoo  &  M.  V.  R.  Co.  (1911)  54 
So.  987,  128  La.  544. 

49.  Citizenship  and  naturalization.— 
A  decision  that  a  person  born  in  a  for- 
eign country,  and  claiming  to  have  be- 
come a  citizen  of  the  United  States  by 
the  operation  of  its  laws  and  constitu- 
tion, is  not  a  citizen,  and  therefore  not 
eligible  to  the  oflBce  of  governor,  under 
the  state  constitution,  involves  a  denial 
of  a  right  or  privilege  claimed  under 
the  constitution  and  laws  of  the  United 
States.  Boyd  v.  Nebraska  (1892)  143 
U.  S.  135,  12  Sup.  Ct  375,  36  L.  Ed. 
103,  reversing  State  v.  Boyd  (1891)  31 
Neb.  682,  48  N.  W.  739. 

50.  Common  law.— The  highest  court 
of  the  state  may  administer  the  com- 
mon law  according  to  its  own  under- 
standing and  interpretation,  without  li- 
ability to  a  review,  unless  some  right,  ^ 
title,  immunity,  or  privilege,  the  crea- 
tion of  the  federal  power,  has  been  as- 
serted and  denied.  Pennsylvania  R. 
Co.  V.  Hughes  (1903)  24  S.  Ct.  132, 
191  U.  S.  477,  48  L.  Ed.  268,  affirming 
judgment  Hughes  v.  Pennsylvania  R. 
Co.  (1902)  51  A.  990,  202  Pa.  222,  63 
L.  R.  A.  513,  97  Am.  St  Rej?.  713. 

What  facts  constitute  a  common-law 
marriage  is  purely  a  local  question, 
and  will  not  sustain  a  writ  of  error. 
Keen  v.  Keen  (1906)  26  Sup.  Ct  494, 
201  U.  S.  319,  50  L.  Ed.  772. 

51.  Confederate  money  or  bondsw— A 

decision  that  promissory  notes,  given 
for  the  loan  of  ^^Confederate  curren- 
cy," were  nullities,  on  the  ground  that 
the  consideration  was  illegal  according 
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to  the  law  of  the  state  at  the  time  the 
contract  was  made,  is  not  reviewable. 
Bethell  v.  Demaret  (1870)  77  U.  S.  (10 
WaU.)  537,  19  L.  Ed.  1007;  Bank  of 
West  Tennessee  t.  Citizens'  Bank 
(1871)  81  U.  S.  (14  Wall.)  9,  20  L. 
Ed.  514. 

Where  a  judgment  of  a  state  court 
was  annulled  by  a  decree  of  a  coart  of 
the  same  state,  on  the  ground  that  the 
notes  on  which  the  judgment  Tas  ren- 
dered were  given  for  a  loan  of  Confed- 
erate money,  and  that  the  transactions 
which  resulted  in  the  acquisition  of  the 
notes  were  had  between  enemies  dur- 
ing the  late  Civil  War,  in  violation  of 
the  proclamation  of  the  president  for- 
bidding commercial  intercourse  with 
the  enemy,  the  court  cannot  review 
the  ruling,  for  it  conflicts  with  no  part 
of  the  constitution,  laws,  or  treaties 
of  the  United  States,  and  presents  no 
federal  question.  Stevenson  v.  Wil- 
liams (1873)  86  U.  S.  (19  Wall.)  672, 
22  L.  Ed.  162. 

A  bill  by  a  vendor  to  set  aside  con- 
veyances because  two  payments  had 
been  made  in  Confederate  notes  and 
bonds  presents  no  federal  question. 
Dugger  V.  Bocock  (1881)  104  U.  S. 
596,  26  L.  Ed.  846. 

A  decision  by  the  supreme  court  of 
Louisiana  that  a  question  as  to  the  va- 
lidity of  certain  bonds  of  the  state  was 
res  adjudicata  by  reason  of  a  prior  suit 
involving  other  bonds  of  the  same  se- 
ries, and  that,  on  the  merits,  such 
bonds  were  invalid,  because  issued  by 
the  state  authorities  in  exchange  for 
merchandise  instead  of  for  state  or 
Confederate  currency,  as  required  by 
the  act  authorizing  their  issuance,  in- 
volves no  federal  question.  Adams  v. 
Louisiana  Board  of  Liquidation  (1892) 
144  U.  S.  651,  12  Sup.  Ct.  756,  36  L. 
Ed.  578. 

52.  Contempt.— The  doctrine  that  a 
judgment  committing  a  person  for  con- 
tempt is  not  reviewable  applies  only  to 
judgments  in  independent  proceedings 
for  contempt  in  the  federal  circuit 
courts,  and  not  to  judgments  by  the 
highest  court  of  a  state  depriving  the 
prisoner  of  rights  claimed  under  the 
constitution,  laws,  or  treaties  of  the 
United  States.  Tinsley  v.  Anderson 
(1898)  18  S.  Ct  805,  171  U.  S.  101,  43 
L.  Ed.  91. 

Objection  that  certain  published  ar- 
ticles did  not  constitute  a  contempt  of 
court  does  not  present  a  question  which 
will  sustain  a  writ  of  error,  at  least 
where  there  is  no  showing  that  innbcent 
conduct  has  been  laid  hold  of  as  an 
arbitrary  pretense  for  an  arbitrary 
punishment  Objections  that  the  in- 
formation in  contempt  was  not  support- 
ed by  an  affidavit  until  after  it  was 
filed,  and  that  the  suits  referred  to  in 
the  published  articles  complained  of 
as  constituting  the  contempt  were  not 
then  pending,  present  questions  of  local 
law,  which  will  not  sustain  a  writ  of 
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error.  Patterson  y.  People  of  State  of 
Colorado  (1907)  27  S.  Ct  556,  205  U. 
S.  454,  51  L.  Ed.  879,  dismissing  writ 
of  error  People  v.  News-Times  Pub. 
Co.  (Colo.  1906)  84  P.  912. 

A  decree  affirming  a  decree  adjudg- 
ing a  person  in  contempt  is  reviewable 
where  the  state  court  recognized  a  fed- 
eral contention,  and  by  its  decision  nec- 
essarily overruled  it.  Carlson  v.  State 
of  Washington  (1914)  34  S.  Ct  717, 
234  V.  S.  103,  58  L.  Ed.  1237,  affirm- 
ing judgment  (1912)  120  P.  104,  66 
Wash.  639. 

Where,  in  a  proceeding  for  contempt, 
defendant  sets  up  a  right,  privilege,  or 
immunity  under  the  federal  constitu- 
tion, and  the  decision  of  the  highest 
court  of  the  state  is  against  the  right, 
the  federal  supreme  court  has  juris- 
diction. In  re  Dowd  (C.  C.  1904)  133 
Fed.  747. 

53.  Copyright..— A  decision  enforcing 
common-law  performing  rights  of  own- 
er of  unpublished  play  as  against  own- 
er of  a  copyrighted  adaptation,  who 
stood  on  his  copyright,  denies  a  fed- 
eral right  claimed.  Ferris  v.  Frohman 
(1912)  32  S.  Ct.  263,  223  U.  S.  424, 
56  Li.  Ed.  492,  affirming  judgment  Froh- 
man V.  Ferris  (1909)  87  N.  B.  327,  238 
IlL  430,  128  Am.  St  Rep.  135. 

Plaintiffs  contention  at  the  trial  in  a 
state  court  that  an  agreement  between 
publishers  and  booksellers  to  maintain 
retail  prices  on  copyrighted  books  not 
only  went  beyond  the  authority  confer- 
red in  the  copyright  laws  relied  upon  by 
defendant,  but  was  in  violation  of  the 
terms  of  the  Sherman  anti-trust  act 
post,  I  8820,  presents  a  claim  of  feder- 
al right  which  is  necessarily  denied 
when  the  highest  state  court  affirms  a 
judgment  below  in  favor  of  defendant 
so  as  to  sustain  the  appellate  jurisdic- 
tion of  the  Federal  Supreme  Court  un- 
der this  section.  Straus  v.  American 
Publishers'  Ass'n  (1913)  34  Sup.  Ct 
84,  231  U.  S.  222,  58  L.  Ed.  192,  L.  R. 
A.  1915A,  1099,  Ann.  Cas.  •1915A,  369. 

54.  Cruel  and  excessive  punishment. 

— ^A  decision  that  punishment  of  death 
by  electricity  is  not  cruel,  within  Const 
N.  Y.  art.  1,  |  5,  is  not  reviewable. 
In  re  Kemmler  (1890)  136  U.  S.  436, 
10  Sup.  Ct  93Q,  34  L.  Ed.  519. 

A  decision  that  a  writ  of  habeas  cor- 
pus will  not  lie  in  behalf  of  a  convict- 
ed prisoner,  sentenced  in  excess  of  the 
maximum  punishment  fixed  by  state 
law,  presents  no  federal  question.  In 
re  Graham  (1891)  138  U.  S.  461,  11 
Sup.  Ct  363,  34  L.  Ed.  1051. 

The  determination  of  the  legislature 
and  courts  of  New  York  that  solitary 
confinement  of  one  awaiting  death  sen- 
tence is  not  cruel  and  unustml  is  con- 
clnsive  upon  the  federal  courts,  and 
they  cannot  review  such  determination 
on  the  theory  that  it  infringes  on  the 
immunities  or  privileges  secured  to 
citizens  of  the  United  States  by  the 
fourteenth  amendment'     McElvaine   v. 


Brush  (1891)  142  U.  S.  155.  12  Sup. 
Ct  156,  35  L.  Ed.  971;  Trezza  v.  Same 
(1891)  142  U.  S.  160.  12  Sup.  Ct  158, 
36  L.  Ed.  974. 

55.  Denying  faith  and  credit  to  con- 
stitution or  statute  of  another  state  or 
territory;— Where  the  highest  court  of 
a  state,  in  determining  the  effect  of  a 
statute  of  another  state,  does  not  ques- 
tion its  validity,  but  merely  construes 
it,  there  is  no  ground  for  review,  on 
the  theory  that  the  court  failed  to  give 
the  statute  full  faith  and  credit.  Glenn 
▼.  Garth  (1893)  13  Sup.  Ct  350,  147 
U.  S.  360,  37  L.  Ed.  203;  Lloyd  v. 
Matthews  (1894)  15  Sup.  Ct  70,  155 
U.  S.  222,  39  L.  Ed.  128;  Banholzer 
V.  New  York  Life  Ins.  Co.  (1900)  20 
Sup.  Ct  972,  178  U.  S.  402,  44  L.  Ed. 
1124;  Johnson  v.  New  York  L.  Ins. 
Co.  (1903)  23  Sup.  Ct  194,  187  U.  S. 
491,  47  L.  Ed.  273;  Finney  v.  Guy 
(1903)  23  Sup.  Ct  558,  189  U.  S.  335, 
47  L.  Ed.  839;  Allen  v.  Alleghany  Co. 
(1905)  25  Sup.  Ct  311,  196  U.  S.  458, 
49  L.  Ed.  551;  Smithsonian  Institution 
V.  St  John  (1909)  29  Sup.  Ct.  601,  214 
U.  S.  19^  53  L.  Ed.  892;  Louisville  &  N. 
R.  Co.  V.  Melton  (1910)  30  Sup.  Ct 
676,  218  U.  S.  36,  54  L.  Ed.  921,  47  L. 
R.  A  (N.  S.)  84;  Texas  &  N.  O.  R. 
Co.  y.  Miller  (1911)  31  Sup.  Ct  534, 
221  U.  S.  408,  55  L.  Ed.  789;  West- 
ern Life  Indemnity  Co.  of  Illinois  v. 
Rupp  (1914)  35  S.  Ct  37,  235  U.  S. 
261,  59  L.  Ed.  220,  affirming  judgment 
(1912)  144  S.  W.  743,  147  Ky.  489. 

A  decision  by  a  court  of  another  state 
that  the  premium  notice  required  by 
Laws  N.  Y.  1892,  c.  690,  §  92,  in  order 
to  justify  a  forfeiture  for  nonpayment, 
is  not  required  on  the  maturity  of  a 
note  given  for  an  installment  of  the 
premium,  when  this  decision  is  based 
on  the  authority  of  a  New  York  deci- 
sion, does  not  deny  faith  and  credit  to 
the  statute.  Banholzer  v.  New  York 
Life  Ins.  Co.  (1900)  20  S.  Ct  972,  178 
U.  S.  402,  44  L.  Ed.  1124,  dismissing 
writ  of  error  (1899)  78  N.  W.  244,  74 
Minn.  387. 

A  decision  which  merely  construes 
a  statute  of  another  state  as  inappli- 
cable to  the  case  before  it,  and  does 
not  deny  the  validity  of  such  statute,  is 
not  reviewable.  Johnson  v.  New  York 
Life  Ins.  Co.  (1903)  23  S.  Ct  194,  187 
U.  S.  491,  47  L.  Ed.  273,  dismissing 
writ  of  error  (1899)  78  N.  W.  905,  109 
Iowa,  708,  50  L.  R.  A.  99. 

Whether  the  courts  of  one  state 
should,  on  principles  of  comity,  permit 
an  action  to  be  maintained  on  a  con- 
tract entered  into  in  contravention  of 
the  laws  of  another  state,  is  not  a  fed- 
eral question.  Whether  or  not  a  cor- 
porate contract  entered  into  in  contra- 
vention of  the  statutes  regulating  for- 
eign corporations  was,  under  the  prop- 
er construction  of  such  statutes,  ipso 
facto  void,  and  therefore  unenforceable 
tn  the  courts  of  another  state,  does  not 
present  a  question  under  the  full  faith 
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and  credit  clause.  AUen  v.  Alleghany 
Co.  (1905)  25  S.  Ct  311.  196  U.  S. 
458,  49  L.  Ed.  551. 

A  decision  denying  the  force  and  ef- 
fect specially  claimed  under  the  feder- 
al Constitution  and  laws  for  a  ter- 
ritorial statute  is  reviewable.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.  v.  Sowers 
.  (1909)  29  S.  Ct.  397,  213  U.  S.  55.  53 
L.  Ed.  695,  afBrming  judgment  (Tex. 
Civ.  App.  1907)  99  S.  W.  190. 

A  decision  sustaining  validity  of  a 
statute  of  another  state,  which  is  as- 
serted to  violate  the  Constitution  of 
that  state,  does  not  necessarily  involve 
a  decision  respecting  the  full  faith  and 
credit  to  be  given  such  Constitution, 
so  as  to  sustain  a  writ  of  error  from 
the  federal  Supreme  Court,  where  the 
state  court  did  not  question  the  validi- 
ty of  the  state  Constitution,  but  held 
that  the  statute  was  not  repugnant  to 
it.  Smithsonian  Institution  v.  St.  John 
(1909)  29  S.  Ct.  601,  214  U.  S.  19.  63 
L.  Ed.  892,  affirming  judgment  St  John 
v.  Andrews  Institute  for  Girls  (1907) 
102  N.  Y.  S.  808.  117  App.  Div.  698. 

A  judgment  of  the  Texas  Supreme 
Court,  whifih.  reversing  the  judgment 
of  the  Court  of  Civil  Appeals  of  that 
state,  affirmed  the  judgment  of  the  trial 
court  entered  on  a  verdict  in  favor  of 
the  plaintiff  in  an  action  against  a  rail- 
way company  for  the  negligent  killing 
of  an  employ^  in  the  territory  of  New 
Mexico,  is  reviewable.  A  claim  by  a 
railway  in  a  state  court  of  immunity 
from  liability  for  the  negligent  killing 
of  an  employ^  in  the  territory  of  New 
Mexico  because  of  noncompliance  with 
the  requirements  of  a  statute  of  that 
territory  governing  actions  for  person- 
al injuries  received  therein  presents  a 
federal  question,  which,  when  adversely 
adjudicated,  confers  jurisdiction  on  the 
Supreme  Court  El  Paso  &  N.  E.  Ry. 
Co.  V.  Gutierrez  (1909)  30  S.  Ct  21, 
215  U.  S.  87,  54  L.  Ed.  106,  affirming 
judgment  Gutierrez  v.  El  Paso  &  N.  E. 
R.  Co.  (1909)  117  S.  W.  426,  102  Tex. 
378. 

A  decision  in  an  action  founded  on  a 
statute  of  another  state  creating  an  ac- 
tion for  death,  qualified  by  a  one-year's 
limitation,  that,  the  failure  to  plead 
the  statute  in  the  complaint  was  cured 
by  its  inclusion  in  the  answers,  filed 
more  than  one  year  after  the  death, 
presents  no  question  as  to  the  full  faith 
and  credit  to  be  given  such  statute. 
Texas  &  N.  O.  R.  Co.  v.  Miller  (1911) 
31  S.  Ct  534,  221  U.  S.  408,  55  L.  Ed. 
789,  affirming  judgment  (Tex.  Civ.  App. 
1910)  128  S.  W.  1165;  Same  v.  Gross 
(1911)  31  S.  Ct  536,  221  U.  S.  417. 
55  L.  Ed.  796,  affirming  judgment 
(Tex.  Civ.  App.  1910)  128  S.  W.  1173. 

Whether  the  Illinois  Supreme  Court 
gave  full  faith  and  credit  to  the  con- 
struction of  an  Indiana  statute  by  the 
Indiana  courts  is  not  reviewable,  where 
no  settled  construction  by  the  Indiana 
courts  was  pleaded  or  proven,  and  no 
claim  under  the   full  faith  and  credit 
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clause  was  set  up  except  by  petition  for 
writ  of  error.  Chicago.  I.  &  L.  R.  Co. 
V.  Hackett  (1913)  33  S.  Ct  581.  228 
U.  S.  559,  57  L.  Ed.  966.  affirming 
judgment  Hackett  t.  Chicago,  L  &  Ia  R. 
Co.   (1912)   170  111.  App.  140. 

No  question  as  to  the  full  faith  and 
credit  clause  which  will  support  a  writ 
of  error  is  involved  in  a  ruling  of  a 
state  court  that  the  validity  of  an  as-  g 
signment  of  life  insurance  policies  must 
be  tested  by  the  law  of  the  state  of  the 
residence  of  the  insured  as  to  the  ne- 
cessity of  an  insurable  interest,  rather 
than  by  the  law  of  the  state  of  the  as- 
signee's residence,  where  both  parties 
affirmed  the  illegality  of  the  transaction, 
because  of  its  alleged  gambling  nature; 
the  only  dispute  being  as  to  the  result- 
ing consequences.  Manhattan  Life  Ins. 
Co.  of  New  York  v.  Cohen  (1914)  34  S. 
Ct  874.  234  U.  S.  123.  58  L.  Ed.  1245, 
dismissing  appeal  (Civ.  App.  1911)  139 
S.  W.  51.  See  Baltimore  &  P.  R.  Co. 
V.  Hopkins  (1889)  9  Sup.  Ct  503,  130 
U.  S.  210.  32  L.  Ed.  908. 

56.  Denying  faith  and  credit  to  Judg- 
ment of  federal  court.— A  writ  of  error 
lies  to  review  a  decision  dismissing  on 
habeas  corpus  one  convicted  in  the 
United  States  district  court  of  aiding 
a  fugitive  slave  to  escape  from  the 
custody  of  a  marshal  on  the  ground 
that  the  imprisonment  under  the  sen- 
tence of  the  district  court  is  illegaL  U. 
S.  V.  Booth  (1855)  18  How.  476,  477. 
15  L.  Ed.  464. 

An  assignee  for  the  benefit  of  credi- 
tors of  assets  over  which  the  federal 
court  has  jurisdiction  must  set  up  thh 
proceeding  in  the  federal  court  against 
any  attempt  by  parties  in  a  state  court 
to  determine  the  validity  of  the  trust, 
and  where  the  defense  is  overruled,  a 
remedy  by  writ  of  error  exists.  Chit- 
tenden V.  Brewster  (1864)  2  WalL  191, 
197,  17  L.  Ed.  839. 

Where  a  right  is  claimed  in  a  cause 
in  a  state  (fourt  by  virtue  of  a  judg- 
ment of  the  federal  court,  and  the  de- 
cision is  against  such  right,  the  supreme 
court  may  review  such  decision,  and 
make  inquiry  whether  or  not  due 
validity  and  effect  have  been  accorded 
to  the  judgment  Dupasseur  v.  Roche- 
reau  (1874)  21  WaU.  ftO.  134.  22  L. 
Ed.  588. 

Where  one  who  had  been  imprisoned 
under  a  sentence  by  a  judge  of  a  drcuit 
court,  and  afterwards  discharged  by  the 
supreme  court,  which  decided  that  the 
sentence  was  not  authorized  by  law, 
brought  suit  in  a  state  court  against 
such  judge  for  damages  for  an  unlaw- 
ful imprisonment,  a  decision  that, 
though  the  sentence  was  unauthorised, 
the  judge,  having,  in  prononcing  it,  act- 
ed in  his  judicial  capacity,  and  it  not 
being  so  entirely  in  excess  of  his  juris- 
diction as  to  make  it  the  arbitrary  and 
unlawful  act  of  a  private  person,  was 
not  liable  in  damages  did  not  present 
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a  federal  question.    Lange  v.  Benedict 
(1878)  99  U.  S.  68,  25  L.  Ed.  469. 

The  supreme  court  of  the  District 
of  Columbia  is  a  court  of  the  United 
States,  and  the  decree  of  a  state  court 
enjoininic  the  execution  of  a  portion 
of  a  judgnnent  thereof,  for  grounds  that 
would  be  insufficient  to  set  it  aside  in 
the  District  of  Columbia,  is  a  refusal 
to  giye  effect  to  the  judgment  of  a  fed- 
eral court  Embry  y.  Palmer  (1882) 
107  U.  S.  3,  2  Sup.  Ct.  25,  27  L.  Ed. 
346. 

Whether  a  state  court,  in  an  action 
for  malicious  prosecution,  based  on  liti- 
sation  in  the  federal  courts,  has  given 
due  effect  to  the  judgment  of  one  of  the 
federal  courts  in  such  litigation,  is  a 
federal  question.  Crescent  City  Live- 
stock l4Lnding  &  Slaughter-House  Co. 
V.  Butchers'  Union  Slaughter-House  & 
Live-stock  Landing  Co.  (1887)  120  U- 
S.  141,  7  Sup.  Ct  472,  30  L.  Ed.  614. 

Refusal  to  consider  a  defense  of  for- 
mer adjudication  by  the  federal  supreme 
court  held  a  decision  against  a  fed- 
eral right  claimed.  Des  Moines  Nay. 
&  R.  Co.  y.  Iowa  Homestead  Co. 
(1887)  123  U.  S.  552,  8  Sup.  Ct  217, 
31  li.  Ed.  202. 

Where  a  judgment  is  based  on  general 
rules  of  law  and  local  statutes,  and  does 
^  not  inyolye  a  federal  question,  the  court 
'  has  no  jurisdiction  to  review  it,  though 
the  state  court  disregarded  a  decision 
of   the  federal   supreme   court  on   the 
same    question    in   another    suit.    The 
court  has  no  jurisdiction  to  review  a 
judgment,  on  the  ground  that  it  failed 
to  give  effect  to  judgments  previously 
rendered  by  the  federal  courts,  where 
such  judgments  were  rendered  in  a  suit 
by  a  third  person,  to  which  the  plain- 
tiff in  error  was  not  a  party.    Giles  v. 
Little   (1890)   134  U.  S.  645,  10  Sup. 
Ct  623,  33  L.  Ed.  1062. 

A  decision  of  a  state  supreme  court 
that  its  ruling  on  a  prior  appeal,  that  a 
deed  was  invalid,  was  conclusive,  and 
that  the  trial  court  properly  excluded  a 
decree  of  a  federal  court,  rendered 
since  the  prior  decision,  holding  the 
deed  valid,  because  the  question  was 
res  judicata,  rests  on  principles  of  gen- 
eral law,  and  presents  no  federal  ques- 
tion. Northern  Pac.  R.  Co.  v.  Ellis 
(1802)  12  Sup.  Ct  724,  726,  144  U.  S. 
458,  36  L.  Ed.  504. 

Refusal  to  entertain,  in  an  action  by 

a  stockholder  of  a  corporation  for  an 

accounting  in  its  behalf  against  anoth- 

^  corporation  indebted  to  it,  and  for 

the    appointment  of  a  receiver  of  the 

fh*^*^*^*   corporation,    the   defense   that 

*"«    la.tter  corporation  had  been  sum- 

mocie^  as  garnishee  of  the  former  in 

**  Action  against  it  in  a  federal  court, 

1^^*  xiot  reviewable.    Missouri  Pac  By. 

1^-   ^.  Fitzgerald  (1896)  160  U.  S.  556, 

•^^  Slip.  Ct  389,  40  L.  Ed.  536. 

^^*^^usal  of  a  state  court  to  give  due 

^^^t   to  a  federal  court  judgment  pre- 

• '^J*   a  federal  question.     Phoenix  Fire 

'^  Marine  Ins.  Co.  v.  Tennessee  (1896) 


16  Sup.  Ct  471,  161  U.  S.  174,  40  L. 
Ed.  660. 

Where  defendant  in  a  suit  by  a  dty 
in  the  state  supreme  court  to  set  aside 
the  sale  of  its  land  specifically  set  up 
in  his  answer  a  judgment  of  the  federal 
court  and  claimed  that  by  virtue  there- 
of the  city  was  concluded  from  main- 
taining its  action,  and  excepted  to  the 
court's  refusal  to  give  effect  to  such 
judgment  and  assigned  error  in  the 
state  court,  a  federal  question  was  pre- 
sented. Werlein  v.  New  Orleans  (1900) 
20  Sup.  Ct  682,  684,  177  U.  S.  390,  44 
L.  Ed.  817. 

The  mere  fact  that  the  plaintiff  in 
error  was  a  purchaser  at  a  marshal's 
sale  of  property  sold  under  execution 
from  a  federal  court  does  not  entitle 
him  to  a  writ  of  error  from  the  su- 
preme court  of  the  United  States  to  a 
state  court  to  bring  up  questions  un- 
der state  law  with  respect  to  the  valid- 
ity and  priority  of  a  chattel  mortgage 
covering  the  same  property  or  a  part 
thereof,  where  there  is  no  question  as 
to  the  validity  of  the  judgment  or  the 
regularity  of  the  proceedings  in  the 
federal  court,  and  the  question  is  as  to 
the  validity  of  a  chattel  mortgage  up- 
on property  sold  under  the  execution, 
as  affected  by  the  sufficient  identifica- 
tion of  the  property.  Avery  v.  Popper 
(1900)  21  S.  Ct  94,  179  U.  S.  305.  45 
L.  Ed.  203,  dismissing  writ  of  error 
(1899)  49  S.  W.  219,  50  S.  W.  122,  92 
Tex.  337,  71  Am.  St.  Rep.  849. 

A  federal  question  is  presented  by  a 
contention  that  due  effect  to  a  decree 
of  a  federal  court  was  denied  by  the 
action  of  the  court  below  in  sustaining 
a  plea  of  res  judicata  predicated  on  a 
decree  of  such  federal  court,  where  a 
determination  whether  the  court  cor- 
rectly applied  the  plea  necessitates  de- 
ciding whether  by  sustaining  such  plea 
rights  were  denied  which  were  vested 
under  another  decree  of  the  federal 
court.  National  Foundry  &  Pipe  Works 
v.  Cconto  City  Water  Supply  CJo. 
(1902)  22  S.  Ct  111,  183  U.  S.  216. 
46  L.  £M.  157.  affirming  judgment 
(1899)  81  N.  W.  125,  105  Wis.  48. 

A  claim  of  immunity  from  liability 
for  attorney's  fees  as  one  of  the  ele- 
ments of  damages  under  an  injunction 
bond  given  in  a  federal  court  presents 
a  federal  question.  TuUock  v.  Mulvane 
(1902)  22  S.  Ct  372,  184  U.  S.  497,  46 
L.  Ed.  657,  reversing  judgment  (1900) 
60  P.  749,  61  Kan.  650. 

Allegations  in  a  complaint,  which  set 
up  a  right  to  recover  as  the  result  of 
a  judicial  sale  under  the  decrees  of 
courts  of  the  United  States  and  of  a 
state,  raise  federal  questions.  Com- 
mercial Pub.  Co.  y.  Beckwith  (1903) 
23  S.  Ct.  382,  188  U.  S.  567,  47  L.  Ed. 
598,  affirming  judgment  (1901)  60  N. 
E.  642,  167  N.  Y.  329. 

A  decision  that  defendants  in  eject- 
ment, who  had  successfully  insisted  in 
a  prior  suit  in  a  federal  court  that  only 
a  portion  of  a  tract  of  land  was  in  is- 
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sue,  cannot  invoke  the  rule  that  a 
judgment  determining  the  ownership  of 
a  portion  of  a  tract  is  conclusive  be- 
tween the  same  parties,  claiming  under 
the  same  titles,  as  to  the  ownership  of 
the  entire  tract,  is  not  reviewable,  as 
denying  any  federal  rights  asserted  un- 
der the  federal  court's  judgment. 
Leonard  v.  Vicksburg,  S.  &  P.  R.  Co. 

(1905)  25  S.  Ct  750,  198  U.  S.  416, 
49  L.  Ed.  1108,  dismissing  writ  of  er- 
ror Vicksburg,  S.  &  P.  R.  Co.  v.  Tibbs 

(1904)  36  So.  223,  112  La.  61. 

A  decision  that  there  was  probable 
cause  for  beginning  a  trade-mark  in- 
fringement suit  in  the  federal  courts 
in  which  a  final  decree  was  entered 
dismissing  the  bill  on  the  merits  after 
a  temporary  injunction  had  been  dis- 
solved is  not  reviewable  in  the  Su- 
preme Court  of  the  United  States, 
where  the  record  does  not  show  that 
any  claim  of  right  under  the  federal 
Constitution  or  laws  was  made  in  the 
state  court,  on  the  theory  that  such 
court,  by  its  reasoning,  implies  that  it 
finds  probable  cause,  in  its  own  opin- 
ion, that  the  decree  of  the  federal  court 
was  wrong,  whereas  not  to  assume  it 
to  be  correct  is  to  fail  to  give  it  the 
full  faith   and  credit.     Burt   v.   Smith 

(1906)  27  S.  Ct.  37,  203  U.  S.  129,  51 
L.   Ed.   121,   dismissing  writ  of   error 

(1905)  73  N,  E.  495,  181  N.  Y.  1,  2 
Ann.  Cas.  576. 

No  federal  question  as  to  due  process 
of  law  or  of  full  faith  and  credit,  so 
as  to  sustain  a  writ  of  error  to  the 
highest  court  of  a  state,  is  involved  in 
a  suit  where  the  state  court  reversed  a 
judgment  because  the  effect  of  a  judg- 
ment of  a  federal  court  pleaded  as  res 
judicata,  did  not  extend  to  two  pleas 
I  elating  to  earlier  phases  of  the  litiga- 
tion, and  on  which  the  judgment  below 
could  be  sustained.    Leathe  v.  Thomas 

(1907)  28  Sup.  Ct.  30,  31,  207  U.  S. 
93,  52  L.  Ed.  118. 

A  plea  of  res  judicata,  based  on  a 
judgment  of  a  federal  court  adjudicat- 
ing a  federal  right,  asserts  a  right 
which,  if  denied  by  state  court,  makes 
a  case  reviewable.  Cumberland  Glass 
Mfg.  Co.  V.  De  Witt  (1915)  35  S.  Ct 
636,  237  U.  S.  447,  59  L.  Ed.  1042,  af- 
firming judgment  (1913)  87  A.  927,  120 
Md.  381,  Ann.  Cas.  1915A,  702. 

Where  a  United  States  marshal,  when 
sued  in  a  state  court,  relies  on  a  pro- 
cess from  a  federal  court,  and  the  de- 
cision of  the  state  courts  are  against 
the  validity  of  the  process,  a  writ  of 
error  lies.  Ellis  v.  Norton  (C.  C. 
1883)  16  Fed.  4,  6. 

57.  Denying  faith  and  credit  to 
Judgments  of  same  state.— A  decision 
on  the  issue  whether  a  former  judg- 
ment was  a  bar  to  the  action  does  not 
present  a  federal  question.  Chouteau 
V.  Gibson  (1884)  4  Sup.  Ct  340,  111 
U.  S.  200,  28  L.  Ed.  400;  City  and 
County  of  San  Francisco  v.  Itsell 
(1890)  10  Sup.  Ct  241,  133  U.  S.  65, 
33  L.  Ed.  570. 

(1628). 


A  decision  by  the  highest  court  'of  a 
state  construing  its  own  prior  judg- 
ment, and  holding  that  a  party  there- 
to has  not  been  guilty  of  a  contempt, 
does  not  involve  a  federal  question. 
Newport  Light  Co.  v.  City  of  Newport 
(1894)  151  U.  S.  527,  14  Sup.  Ct  429, 
38  L.  Ed.  259. 

Refusal  of  a  state  court  to  give  a 
judgment  rendered  by  a  court  of  that 
state  its  proper  effect  as  an  estoppel 
does  not  present  a  federal  question. 
Phoenix  Fire  &  Marine  Ins.  CJo.  v.  Ten- 
nessee (1896)  161  U.  S.  174,  16  Sup. 
Ct  471,  40  L.  Ed.  660. 

Construction  and  effect  of  a  prior  de- 
cree of  a  state  court,  and  how  far  it 
bound  the  state,  and  whether  or  not  it 
bound  parties  subsequently  coming  in, 
are  matters  of  state  procedure,  the 
rulings  on  which  cannot  present  any 
federal  question.  King  v.  West  Virgin-  * 
ia  (1910)  30  Sup.  Ct.  225,  229,  216  U. 
S.  92,  54  L.  Ed.  396. 

58.  Denying  faith  and  credit  to  reo- 
ords.  Judgments,  and  proceedings  of 
otiier  states  and  territories.— A  conten- 
tion that  a  state  court  denies  to  a 
judgment,  record,  or  judicial  proceed- 
ing of  another  state  due  faith  and  credit 
involves  a  federal  question.  Green  v. 
Van  Buskirk  (1866)  5  WaU.  314.  18 
L.  Ed.  601;  Id.  (1868)  7  WalL  139, 19 
L.  Ed.  109;  Crapo  v.  Kelly  (1872)  16 
WalL  610,  21  L.  Ed.  430;  Dupasseur  v. 
Rochereau  (1874)  21  WalL  130,  22 
L.  Ed.  588;  Cresent  City  Livestock  Co. 
y.  Butchers'  Union  Slaughter-House 
Co.  (1887)  7  Sup.  Ct  472,  120  U.  S. 
141,  30  L.  Ed.  614;  Cole  ▼.  Cunning- 
ham (1890)  10  Sup.  Ct  269,  133  U.  S. 
107,  33  L.  Ed.  538;  Carpenter  v. 
Strange  (1891)  11  Sup.  Ct  960,  141  U. 
S.  87,  35  L.  Ed.  640;  Huntington  v. 
Attrill  (1892)  13  Sup.  CL  224,  227, 
146  U.  S.  657,  36  L.  Ed.  1123;  Han- 
cock Nat  Bank  v.  Farnum  (1900)  20 
Sup.  Ct  506,  176  U.  S.  640.  44  L.  Ed. 
619,  reversing  judgment  (1898)  40  A. 
341,  20  R.  L  466;  Jacobs  v.  Marks 
(1901)  21  S.  Ct  865,  182  U.  S.  583. 
45  L.  Ed.  1241;  St  Louis,  L  M.  &  S. 
B.  Co.  v.  Taylor  (1908)  28  Sup.  Ct. 
616,  210  U.  S.  281,  52  L.  Ed.  1061; 
Smithsonian  Institution  v.  St  John 
(1909)  29  Sup.  Ct  601,  603,  214  U.  S. 
19,  53  L.  Ed.  892. 

Where,  pending  suit  in  Louisiana, 
plaintiff  filed  a  supplemental  petition, 
showing  that,  since  the  institution  of 
the  suit,  he  had  obtained  a  judgment 
against  defendant  in  Mississippi,  for 
the  same  demand,  a  decision  of  the 
supreme  court  of  Louisiana  that,  as  a 
party  could  prosecute  suits  for  the 
same  cause  in  different  states,  the  Mis- 
sissippi judgment  was  but  evidence  of 
his  claim,  was  not  reviewable.  White  v. 
Wright  (1859)  63  U.  S.  (22  How.)  19, 
16  L.  Ed.  279. 

Refusal  of  a  state  court  to  give  at- 
tachment proceedings,  under  which 
property  was  sold  in  another  8tate»  due 
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effect,  is  reviewable.  Green  v.  Van 
Buflkirk  (1866)  5  WaU.  307,  314,  18 
L.  Ed.  599. 

A  decision  of  the  court  of  a  state  as 
to  the  effect  of  insolvent  proceedings 
in  another  state  presents  a  federal 
question.  Crapo  v.  Kelly  (1872)  16 
Wall.  610,  21  L.  Ed.  430. 

A  judgment  sustaining  a  decree  of  a 
foreign  matrimonial  court  annulling  a 
marriage,  presents  no  federal  question. 
Roth  V.  Khman  (1882)  107  U.  S.  319, 
2  Sup.  Ct  312,  27  L.  Ed.  499. 

The  federal  question  of  the  faith 
and  credit  to  be  given  the  judgment  of 
the  probate  court  of  another  state  ad- 
mitting a  will  to  probate  held  not  raised 
by  the  construction  of  the  wilL  Blount 
V.  Walker  (1890)  10  Sup.  Ct  606,  134 
U.  S.  607,  33  L.  Ed.  1036. 

Where,  in  an  action  in  a  state  court, 
the  parties  plead  and  daim  rights  under 
statutes  of  a  foreign  state,  but  the  de- 
feated party  does  not  plead  the  con- 
struction  given   such   statutes   by   the 
courts   of  such  foreign   state,   or  put 
in   evidence    the   laws   or   the   printed 
books   of  the  adjudged   cases   of  such 
state,  or  prove  the  common  law  of  such 
state  by  the  parol  evidence  of  persons 
learned  in  that  law,  as  required  by  the 
law   of  the  state  where   the  action  is 
tried,  such  party  cannot  appeal    to  the 
federal   supreme   court  on  the  ground 
that  such  court  did  not  give  faith  and 
credit  to  the  public  acts,  records,  and 
judicial    proceedings    of    such    foreign 
state.    Lloyd  v.  Matthews   (1894)   155 
U.  S.  222,  15  Sup.  Ct.  70,  39  L.  Ed.  128. 
In  an  action  in  a  state  court  to  re- 
cover   an    assessment    on    the    unpaid 
stock  of  a  corporation,  made  by  a  de- 
cree of  a  court  of  another  state,  a  de- 
cision overruling  a  contention  that  the 
decree   was  entitled   to  full  faith   and 
credit  as  a  judgment  against   the  de- 
fendant,  and   permitting   defendant   to 
rely  on  the  state  statute  of  limitations, 
is  reviewable.    Great  Western  Tel.  Cp. 
▼.  Purdy  (1896)  162  U.  S.  329,  16  Sup. 
Ct.   810.  40  L.  Ed.  986. 

Provisions  for  bond,  sequestration, 
receiver,  and  injunction  made  in  a  de- 
cree for  alimony,  can  have  no  extrater- 
ritorial operation,  but  the  action  of  the 
courts  of  another  state  in  these  re- 
spects involves  no  federal  question.  A 
decision  of  a  state  court  in  favor  of 
the  full  faith  and  credit  claimed  for  a 
decree  by  a  court  of  another  state  can- 
not be  reviewed.  Lynde  v.  Lynde 
(1901)  21  S.  Ct.  555,  181  U.  S.  183,  45 
li.  Ed.  810,  affirming  judgment  (1900) 
56  N.  E.  979,  162  N.  Y.  405,  48  L.  B. 
Au  679,  76  Am.  St.  Rep.  332. 

A  decision  of  a  state  court  cannot  be 
reviewed,  on  the  ground  that  by  it 
faith  and  credit  were  denied  to  a 
Hawaiian  judgment,  rendered  prior  to 
Act  April  30,- 1900,  c.  339.  Mutual  Life 
In«.  Co.  V.  McGrew  (1903)  23  S.  Ct 
375.  188  U.  S.  291,  47  L.  Ed.  480,  63 
Ifc   R.  A.  33,  dismissing  writ  of  error 


McGrew  v.  Mutual  Life  Ins.  Co.  (1901) 
64  P.  103,  132  Cal.  85,  84  Am.  St  Rep. 
20. 

Full  faith  and  credit  are  not  denied 
to  a  judgment  of  a  Minnesota  court 
against  resident  stockholders  of  a  do- 
mestic corporation  in  an  action  to  en- 
force their  statutory  liability,  by  the 
judgment  of  a  court  of  another  state 
denying  the  right  to  maintain  a  further 
action  to  enforce  such  liability  outside 
the  state  of  incorporation,  where,  un- 
der the  Minnesota  laws  as  construed  by 
its  courts,  the  only  remedy  provided  for 
the  enforcement  of  the  liability  of 
stockholders  in  domestic  corporations 
is  a  suit  in  equity  in  that  state  by  a 
creditor  in  behalf  of  himself  and  all 
other  creditors  against  the  stockholders 
who  can  be  served  with  process.  Fin- 
ney V.  Guy  (1903)  23  Sup,  Ct  658,  559, 
189  U.  S.  335,  47  L.  Ed.  839. 

A  decision  of  the  Kentucky  Court  of 
Appeals  denying  any  force  or  effect  to 
an  Indiana  judgment,  which  is  based  on 
a  denial  of  the  jurisdiction  of  the  In- 
diana court  because  of  the  place  of 
service,  presents  a  federal  question, 
where  such  denial  can  be  justified  only 
on  the  ground  that  the  Virginia  Com- 
pact, admitting  Kentucky,  did  not  con- 
fer the  right  of  jurisdiction  which  the 
Indiana  court  attempted  to  exercise, 
and  which  the  state  of  Indiana  claims. 
Wedding  v.  Meyler  (1904)  24  S.  Ct 
322,  192  U.  S.  573,  48  L.  Ed.  570,  66 
L.  R.  A.  833,  reversing  judgment  Mey- 
ler V.  Wedding  (1899)  53  S.  W.  809, 
107  Ky.  310,  21  Ky.  Law  Rep.  1006, 
92  Am.  St  Rep.  347. 

The  court  has  jurisdiction  to  review 
a  decision  of  a  state  court  adverse  to 
the  contention  that  no  recovery  against 
the  plaintiff  in  error  can  be  had  if  the 
judgment  of  a  court  of  a  sister  state 
be  given  faith  and  credit.  American 
Express  Co.  v.  Mullins  (1909)  29  S. 
Ct  381,  212  U.  S.  311,  53  L.  Ed.  525. 

Refusal  by  courts  of  a  state  to  give 
faith  and  credit  to  the  judgment  of  an- 
other state  held  not  shown.  Everett 
V.  Everett  (1909)  30  Sup.  Ct  70,  72, 
215  U.  S.  203,  54  L.  Ed.  158. 

The  federal  supreme  court  has  exclu- 
sive final  jurisdiction  over  the  subject 
of  the  effect  to  be  given  in  each  state 
to  the  records  and  judgments  of  courts 
of  sister  states.  Hadacheck  v.  Chica- 
go, B.  &  Q.  Ry.  Co.  (1905)  104  N.  W. 
878,  74  Neb.  385. 

59. Authentication.— To  warrant 

the  court  in  reviewing  a  judgment  ad- 
verse to  a  judgment  of  a  court  of  an- 
other state,  and  reversing  it  upon  the 
ground  that  the  provision  of  the  con- 
stitution that  "full  faith  and  credit 
shall  be  given  In  each  state  to  the  pub- 
lic acts,  records,  and  judicial  proceed- 
ings of  every  other  state,**  has  been 
violated,  it  must  appear  that  the  rec- 
ord of  the  judgment  offered  was  duly 
authenticated.      Caperton    v.    Ballard 
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(1871)  81  U.  S.  (14  WaU.)  238,  20  L. 
Ed.  885. 

60.  Jadgments  of  courts  of  for- 
eign countries.— A  contention  that 
proper  faith  and  credit  were  not  given 
to  a  judgment  of  the  Canadian  court 
by  a  decision  of  a  state  court  does  not 
involve  a  federal  question,  ^tna  Life 
Ins.  Co.  V.  Tremblay  (1912)  32  S.  Ot 
309,  223  U.  S.  185,  56  L.  Ed.  398. 

61.  Due  process  of  law  and  equal 
protection  of  laws.— A. decision  adverse 
to  the  claim  of  a  party  that  a  state 
statute  is  unconstitutional,  as  depriv- 
ing him  of  his  property  without  due 
process  of  law,  involves  a  decision 
against  a  right  claimed  under  Const. 
Amend.  14.  Spencer  v.  Merchant  (1888) 
8  Sup.  Ct.  921,  924,  125  U.  S.  345,  31 
L.  Ed.  763. 

A  decision  refusing  to  set  aside  an 
execution  sale  of  lands  at  the  instance 
of  the  debtor's  heirs,  on  the  ground 
that  prior  to  the  sale  the  land  had 
been  confiscated  because  of  the  debtor's 
treason,  and,  the  attainder  being  for 
life  only,  the  land  went  to  his  heirs  and 
the  purchaser  took  nothing,  is  not  re- 
viewable on  the  theory  that,  the  decree 
of  the  state  court  being  erroneous,  the 
heirs  were  being  deprived  of  property 
without  due  process  of  law.  Marrow  v. 
Brinkley  (1889)  129  U.  S.  178,  9  Sup. 
Ct  267,  32  L.  Ed.  654. 

The  supreme  court  will  not  retain  a 
case  to  decide  whether  or  not  a  state 
law  appointing  a  supreme  court  com- 
mission empowered  to  hear  and  decide 
causes,  subject  to  the  approval  of  the 
state  supreme  court,  violates  due  pro- 
cess of  law,  where  plaintiffs  in  error 
acquiesced  in  the  hearing  of  the  cause 
by  the  commission,  participated  in  the 
argument  before  that  body,  petitioned 
for  a  rehearing,  and  did  not  moot  the 
unconstitutionality  of  the  act  until  aft- 
er the  final  judgment  was  announced, 
and  the  petition  for  rehearing  overrul- 
ed. Butler  V.  Gage  (1891)  11  Sup.  Ct. 
235,  237,  138  U.  S.  52,  34  L.  Ed.  869. 

A  state  court's  decision  that  a  writ 
of  habeas  corpus  will  not  lie  in  behalf 
of  a  convicted  prisoner  sentenced  in 
excess  of  the  maximum  punishment 
fixed  by  the  state  law  presents  no  fed- 
eral question.  Graham  v.  Weeks 
(1891)  11  Sup.  Ct  363,  138  U.  S.  461, 
34  L.  Ed.  1051. 

A  decision  sustaining  refusal  to 
charge  as  to  any  degree  of  murder  save 
the  first,  because  no  exception  to  the 
charge  was  taken  at  the  trial,  as  re- 
quired by  state  statute,  and  because 
there  was  no  evidence  to  support  a 
charge  in  any  degree  save  the  first,  in- 
volves no  denial  of  due  process  of  law, 
or  of  equal  protection  of  the  laws. 
Davis  V.  Texas  (1891)  139  U.  S.  651, 
11  Sup,  Ct  675,  35  L.  Ed.  300. 

Decisions  held  not  to  call  in  question 
rights  under  either  the  fifth  or  four- 
teenth amendment  to  the  constitution, 
nor    to     pass     on    federal    questions. 
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Thorington  y.  City  Council  of  Mont- 
gomery (1893)  147  U.  S.  490,  13  Sup. 
Ct  394,  37  L.  Ed.  252. 

A  decision  that  a  prior  law  remained 
in  force  notwithstanding  an  amend- 
ment involves  no  federal  question.  Mc- 
Nulty  V.  CaUfornia  (1893)  149  U.  S. 
645,  13  Sup.  Ct.  959.  37  L.  Ed.  882; 
Vmcent  v.  Same  (1893)  149  U.  S.  648, 

13  Sup.  Ct  960,  37  L.  Ed.  884. 

The  court  has  no  jurisdiction  in  con- 
demnation proceedings,  on  the  ground 
that  the  condemnation  statute  is  repug- 
nant to  the  fourteenth  amendment,  in 
that  it  fails  to  provide  for  notice,  when 
the  highest  state  court  has  already  de- 
cided that  the  statute  does  require  no- 
tice. Baltimore  Traction  Co.  v.  Balti- 
more Belt  R.  Co.  (1894)  151  U.  S.  137. 

14  Sup.  Ct  294,  38  h.  Ed.  102. 

The  enactment  of  a  statute  authoriz- 
ing a  plank-road  company  previously 
chartered,  and  fully  invested  with  all 
its  franchises,  to  sell  and  convey  its 
property  and  franchises,  creates  no 
contract  between  it  and  the  state,  and 
a  decision  that  a  conveyance  to  a  pri- 
vate individuiU  operated  to  transfer 
merely  a  life  estate,  and  that  no  inter- 
est descended  to  his  heirs,  is  not  re- 
viewable on  the  theory  of  a  taking  of 
property  without  due  process  of  law. 
SneU  V.  City  of  Chicago  (1894)  152  U. 
S.  191,  14  Sup.  Ct  489,  38  L.  Ed.  408. 

A  decision  that,  under  the  laws  and 
constitution  of  the  state,  the  building 
and  operation  of  an  elevated  railroad 
along  one  side  of  a  street  on  the  rail- 
road company's  own  property,  does  not 
constitute  a  taking,  an  injury,  or  a  de- 
struction of  property  on  the  other  side, 
is  not  reviewable  on  the  theory  of  a 
taking  of  property  without  compensa- 
tion.   Marchant  v.  Pennsylvania  R.  Co. 

(1894)  153  U.  S.  380,  14  Sup.  Ct  894, 

38  L.  Ed.  751. 

Question  of  sufficiency  of  indictment 
for  murder  in  the  common  form,  and 
nqt  charging  robbery,  to  admit  of  evi- 
dence of  robbery,  and  thus  raise  the  of- 
fense to  murder  in  the  first  degree,  un- 
der Code  Va.  |  3662,  by  which  every 
homicide  is  presumed  to  be  murder  in 
the  second  degree,  punishable  by  im- 
prisonment, and  murder  in  the  commis- 
sion of  robbery  is  murder  in  the  first 
degree,  punishable  by  death,  is  not  a 
federal    question.      In    re    Robertson 

(1895)  156  U.  S.  183,  15  Sup.  Ct  324. 

39  L.  Ed.  389. 

A  decision  affirming  a  sentence  for 
murder  is  not  reviewable  on  writ  of 
error  on  the  ground  that  the  verdict 
was  not  the  verdict  of  such  a  jury  as 
is  contemplated  by  the  federal  constitu- 
tion when  it  appears  that  the  only  ob- 
jection was  to  the  condition  ot  a  juror 
induced  by  illness  at  the  trial  and  that 
the  question  as  to  his  condition  was 
purely  one  of  fact  In  re  Buchanan 
(1895)  15  Sup.  Ct  723,  725,  158  D.  S. 
31,  39  L.  Ed.  884. 

In  an  action  by  sureties  to  recover 
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from  their  principal  money  which  they 
had  been  compelled,  to  pay  for  him  by 
an  action  to  which  he  was  not  a  party, 
a  decision  that  the  judgment  in  the  ac- 
tion against  the  sureties  was  admissi- 
ble evidence  to  charge  the  principal, 
and  was  prima  facie  sufficient  to  au- 
thorize a  recovery  unless  fraud  or  col- 
lusion was  shown,  is  not  subject  to  re- 
view on  the  theory  that  it  operated  to 
deprive  the  principal  of  his  property 
without  due  process  of  law,  and  to 
deny  him  the  equal  protection  of  the 
laws,  where  there  is  nothing  to  show 
that  the  defendant  claimed  in  the  state 
courts  any  right  to  protection  under 
the  constitution  or  laws  of  the  United 
States.  Sayward  v.  Denny  (1895)  158 
U.  S.  180,  15  Sup.  Ct  777,  39  L.  Ed. 
041. 

An  order  of  court  held  not  to  deprive 
a  corporation  of  its  property.  St  Lou- 
is, C.  G.  &  Ft  S.  Ry.  Co.  v.  Missouri 
(1805)  156  U.  S.  478,  15  Sup.  Ct.  443, 
39  L.  Ed.  502. 

Decisions  in  relation  to  matters  of 
general  law  cannot  be  reviewed  on  the 
theory  that  the  law  of  the  land  is  vio- 
lated whenever  their  conclusions  are 
not  absolutely  free  from  error.  Say- 
ward  V.  Denny  (1895)  158  U.  S.  180, 
15  Sup.  Ct.  777,  30  L.  Ed.  941. 

Where  the  judgment  of  the  state  su- 
preme court  adverse  to  a  claim  made 
under  the  federal  constitution  was  cor-  . 
rect,  plaintiff  in  error  cannot  complain 
that  the  refusal  of  that  court  to  grant 
him  a  hearing  by  seven  judges,  as  pro- 
vided by  state  statute  in  cases  where 
a  federal  question  was  involved,  consti- 
tuted a  denial  of  due  process  of  law. 
Moore  v.  State  of  Missouri  (1895)  16 
S.  Ct.  179,  159  U.  S.  673,  40  L.  Ed. 
301. 

Where  the  directors  of  an  Irrigation 
district,  having  determined,  in  accord- 
ance with  the  statute,  to  issue  bonds 
of  the  district  to  a  certain  amount,  filed 
a  petition  asking  that  the  proposed 
bonds  be  declared  valid,  to  which  peti- 
tion a  resident  of  the  district  filed  an 
answer,  claiming,  in  substance,  that  the 
proceedings  under  the  statute  operated 
to  deprive  him  of  property  without  due 
process  of  law.  A  decree  modifying 
and  affirming  a  decree  confirming  the 
proceedings  was  not  reviewable,  because 
in  effect  only  to  secure  evidence  of  the 
regularity  of  the  steps  taken  relative 
to  the  issue  of  the  bonds,  and  it  might 
well  be  doubted  whether  the  judgment 
of  the  court  was  binding  on  any  one, 
and,  as  no  constitutional  right  had  been 
invaded  by  the  proceeding,  the  writ  of 
error  should  be  dismissed.  But  a  deci- 
sion adverse  to  a  claim  by  a  party 
that  proceedings  by  the  board  of  super- 
visors in  organizing  an  irrigation  dis- 
trict in  accordance  with  the  statute 
operated  to  deprive  him  of  his  property 
without  due  process  of  law,  involves  a 
federal  question.  Tregea  v.  Board  of 
I>irectors  of  Modesto  Irrigation  Dist. 


(1806)  17  S.  Ct  52,  164  U.  S.  179,  41 
L.  Ed.  395. 

One  claiming  that  a  state  statute  is 
void,  for  want  of  due  process  of  law, 
is  limited  solely  to  the  inquiry  whether, 
in  the  case  presented  by  himself,  the 
statute  has  operated  to  deprive  him  of 
his  property  without  due  process;  and 
the  court  will  not  consider  whether,  in 
a  different  case,  the  act  might  so 
operate.  Del  Castillo  v.  McConnico 
(1898)  18  S.  Ct.  229,  168  U.  S.  674,  42 
L.  Ed.  622. 

The  court  may  review  proceedings  in 
a  state  court  for  appropriation  of  pri- 
vate property  for  public  purposes,  so 
far  as  to  inquire  whether  the  state 
court  prescribed  any  rule  of  law  in  dis- 
regard of  the  owner's  right  under  the 
federal  constitution  to  just  compensa- 
tion. Backus  V.  Fort  St.  Union  Depot 
Co.  (1898)  18  Sup.  St.  445,  449,  169 
U.  S.  557,  42  L.  Ed.  853. 

A  contention  that  reputation  is  prop- 
erty of  which  the  owner  is  deprived 
without  due  process  of  law  by  a  deci- 
sion against  his  right  of  action  for  libel- 
ous matter  contained  in  a  pleading, 
raises  a  federal  question.  Abbott  v. 
National  Bank  of  Commerce  (1S99)  20 
S.  Ct  153, 175  U.  S.  409,  44  L.  Ed.  217, 
affirming  judgment  (1899)  56  P.  376, 
20  Wash.  552. 

A  decision  against  a  claimant  to  the 
office  of  governor  does  not  deprive  him 
of  any  right  to  property,  so  as  to  give 
jurisdiction  to  the  federal  supreme 
court  on  writ  of  error.  Taylor  v.  Beck- 
ham (1900)  20  S.  Ct  890,  178  U.  S. 
548,  44  L.  Ed.  1187,  dismissing  writ  of 
error  (1900)  56  S.  W.  177,  21  Ky.  Law 
Rep.  1735,  108  Ky.  278,  49  L.  R.  A. 
258,  94  Am.  St  Rep.  357. 

A  claim  that  property  is  taken  with- 
out due  process  of  law  when  condemned 
under  a  special  statute  for  the  abolition 
of  grade  crossings,  because  the  act  au- 
thorizes an  increase  in  the  number  of 
tracks,  and  requires  the  city  to  pay 
part  of  the  expense  in  violation  of  the 
state  constitution,  which  prohibits 
donations  by  a  city  to  a  railroad  cor- 
poration, raises  a  federal  question. 
Wheeler  v.  New  York.  N.  H.  &  H.  R. 
Co.  (1900)  20  S.  Ct  949,  178  U.  S.  321, 
44  L.  Ed.  1085,  affirming  decree  (1898) 
39  A.  443,  70  Conn.  326. 

Whether  a  convict  shall  be  executed, 
under  statutory  authority,  by  the  ward- 
en of  a  penitentiary,  or,  under  statutes 
in  force  at  the  time  of  his  trial  and 
conviction,  by  the  sheriff,  or  whether  he 
shall  escape  punishment  altogether, 
does  not  involve  any  federal  question  as 
to  due  process  of  law.  Davis  v.  Burke 
(1900)  21  S.  Ct  210,  179  U.  S.  399,  45 
L.  Ed.  249. 

Whether  a  statute  authorizing  cities 
to  prescribe  by  ordinance  maximum 
rates  chargeable  by  water  companies 
and  providing  for  a  review  of  the  action 
of  the  corporate  authorities  by  the 
circuit  court  denied  due  process  of  law 
on  the  theory  that  the  fixing  of  rates 
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is  a  legislatiye  and  not  a  judicial  act 
would  not  be  reviewed,  where  no  power 
had  been  attempted  to  be  exercised  by 
the  circuit  court  against  the  water 
company  asking  such  review.  Preeport 
Water  Co.  v.  Freeport  (1901)  21  Sup. 
Ct.  493,  499,  180  U.  S.  587,  46  L.  Ed. 
679. 

A  taxpayer  who  admits  that  his  own 
tax  is  correct  cannot,  on  the  ground 
that  he  will  be  deprived  of  his  property 
without  due  process  of  law,  and  denied 
the  equal  protection  of  the  laws,  have  a 
writ  of  error  to  review  a  construction 
by  the  Supreme  Court  of  the  state  of 
the  statutes  thereof,  as  exempting  in 
whole  or  in  part  certain  corporations 
from  the  payment  of  taxes.  Missouri  v. 
Dockery  (1003)  24  Sup.  Ct.  53,  54,  191 
U.  S.  165,  48  L.  Ed.  133,  63  L.  R.  A. 
571. 

A  decision  on  a  federal  question  re- 
specting the  constitutional  guaranty  of 
the  equal  protection  of  the  laws  is  in- 
volved in  the  ruling  of  a  state  court  on 
a  motion  to  quash  an  indictment  be- 
cause of  the  exclusion  of  negroes  from 
the  grand  jury  lists,  by  which  such 
motion,  though  but  two  printed  octavo 
pages  in  length,  was  struck  from  the 
files  imder  the  color  of  local  practice 
for  prolixity,  because  it  contained  an 
allegation  that  certain  provisions  of  the 
newly  adopted  state  Constitution, 
claimed  to  have  the  effect  of  disfran- 
chising negroes  because  of  their  race,  * 
worked  as  a  reason  and  consideration 
in  the  minds  of  the  jury  commissioners 
for  their  action.  Rogers  v.  State  of 
Alabama  (1904)  24  S.  Ct.  257,  192  U. 
S.  226,  48  L.  Ed.  417. 

No  federal  question  which  will  confer 
jurisdiction  on  the  Supreme  Court  of 
the  United  States  of  a  writ  of  error  to 
a  state  court  is  involved  in  a  contention 
in  the  highest  state  court  that,  by  the 
judgment  of  the  trial  court,  private 
property  is  taken  for  public  use  with- 
out just  compensation,  in  violation  of 
the  fifth  amendment  to  the  federal  Con- 
stitution, since  this  amendment  oper- 
ates solely  as  a  restriction  upon  federal 
powers,  and  not  upon  those  of  the  sev- 
eral states.  Winous  Point  Shooting 
Club  V.  Caspersen  (1904)  24  S.  Ct.  431, 
193  U.  S.  189,  48  L.  Ed.  675. 

A  decree  requiring  defendants  to 
vacate  certain  lands,  and  enjoining  them 
from  further  mining  thereon,  which  was 
the  relief  prayed  in  a  bill  proceeding 
on  the  theory  that  the  corporation 
holding  a  mining  lease  under  which 
defendants  justified  their  occupation  as 
its  agents  was  no  longer  in  existence, 
is  not  reviewable  as  involving  a  denial 
of  the  claim  that  in  proceeding  to  de- 
termine the  case  without  making  the 
corporation  a  party  defendant  it  will  be 
deprived  of  its  property  without  due 
process  of  law  since,  not  being  a  party, 
the  rights  of  the  corporation  are  not 
affected  by  such  decree.  Iron  Cliffs 
Co.  V.  Negaunee  Iron  Co.  (1905)  25  S. 
Ct  474,  197  U.  S.  463,  49  L.  Ed.  836, 
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dismissing  writ  of  error  Negaunee  Iron 
Co.  V.  Iron  Cliffs  Co.  (1903)  96  N.  W. 
468.  134  Mich.  264,  10  Detroit  Leg.  N. 
463. 

Discrimination  against  Chinese  under 
an  ordinance  making  it  unlawful  either 
to  exhibit  gambling  implements  in  a 
barred  or  barricaded  house  or  room  or 
to  visit  such  a  house  or  room  is  not 
sufficiently  shown  to  enable  the  Su- 
preme Court  of  the  United  States  to 
declare  such  ordinance  void  as  denying 
the  equal  protection  of  the  laws  in  re- 
viewing the  refusal  of  a  state  court  to 
grant  habeas  corpus  to  one  convicted, 
by  a  stipulation  that  the  facts  are  as 
set  forth  in  the  petition,  where  such  pe- 
tition merely  avers  that  the  ordinance 
is  enforced  "solely  and  exclusively 
against  persons  of  the  Chinese  race, 
and  not  otherwise,"  and  contains  no 
allegation  that  the  conditions  and 
practices  against  which  the  ordinance  is 
directed  do  not  exist  exclusively  among 
the  Chinese,  or  that  there  are  other  of- 
fenders, as  to  whom  it  is  not  enforced. 
Ah  Sin  v.  Wittman  (1905)  25  Sup.  Ct 
756,  758,  198  U.  S.  500,  49  L.  Ed.  1142. 

A  decision  that  formalities  required 
by  tax  laws  were  fully  observed  wdl  not 
present  a  federal  question,  where  the 
contention  is  not  that  the  statutes  are 
unconstitutional,  but  that  the  manner  of 
their  observance  was  a  denial  of  dae 
process    of    law.      French    v.    Taylor 

(1905)  26  Sup.  Ct  76,  77,  199  U.  a 
274,  50  L.  Ed.  189. 

Errors  of  a  state  court  in  interpreting 
and  applying  the  laws  of  that  state 
furnish  no  basis  for  the  claim  that 
there  has  been  a  denial  of  the  due 
process  of  law.    Howard  y.   Kentucky 

(1906)  26  Sup.  Ct  189,  191,  200  U.  S. 
164.  50  L».  Ed.  421,  affirming  judgment 
(1904)  80  S.  W.  211,  118  Ky.  1,  25 
Ky.  Law  Rep.  2213. 

The  enactment  by  a  state  of  a  new 
inheritance  tax  law  after  a  decision  of 
the  highest  court  of  the  state  sustain- 
ing the  previous  legislation  on  that  sub- 
ject as  against  the  contention  that  it 
denied  the  equal  protection  of  the  laws 
does  not  convert  such  federal  ques- 
tion into  a  moot  question,  so  as  to 
preclude  a  review  in  the  Supreme  Court 
of  the  United  States,  unless  it  is  obvi- 
ous that  such  new  legislation  relieved 
the  plaintiffs  in  error  from  their  obliga- 
tions under  the  earlier  law.  Campbell 
V.  State  of  California  (1906)  26  S.  Ct 
182,  200  U.  S.  87,  50  L.  Ed.  382,  af- 
firming decree  In  re  Campbell's  Estate 
(1903)  77  P.  674,  143  Cal.  623. 

Whether  or  not  a  state  court  exceed- 
ed its  functions  under  the  state  Con- 
stitution cannot  give  rise  to  a  question 
respecting  due  process  of  law.  Burt  v. 
Smith  (1906)  27  Sup.  Ct  37,  203  U.  S. 
129,  51  L.  Ed.  121,  dismissing  writ  of 
error  (1905)  73  N.  E.  495,  181  N.  Y.  L 

Any  unconstitutional  discrimination  in 
Laws  N.  C.  1905,  c.  538,  enacted  to 
prevent  dealing  in  futures,  which  may 
be   produced   by   provisions   raising  a 
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prima  fade  presumption  of  guilt  from 
the  proof  of  certain  acts  when  done  by 
persons  generally,  and  not  when  done 
by  those  engaged  in  manufacturing  or 
wholesale  merchandising,  cannot  be  con- 
sidered on  writ  of  error  to  review  a 
conviction  under  that  act,  where  it 
cannot  be  affirmed  that  the  finding  of 
the  jury  as  to  the  keeping  of  a  place 
for  gambling  in  futures  was  not  based 
on  independent  evidence.  The  power  of 
the  state,  consistently  with  the  due  pro- 
cess of  law  clause,  to  enact  Laws  N.  C. 
1905,  c.  538,  to  prevent  dealing  in  fu- 
tures, which  raise  a  presumption  of 
guilt  on  proof  of  the  doing  of  certain 
acts  specified  in  that  statute,  cannot  be 
considered  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  review 
a  conviction  under  that  act,  where,  from 
the  state  of  the  record,  it  cannot  be  af- 
firmed that  the  finding  of  the  jury  as 
to  the  keeping  of  a  place  for  gambling 
in  futures  was  not  based  upon  inde- 
pendent evidence,  wholly  irrespective  of 
any  presumption  authorized  by  the  stat- 
ute. Gntewood  v.  State  of  North  Caro- 
lina (1906)  27  Sup.  Ct.  167,  203  U.  S. 
531,  51  L.  Ed.  305,  affirming  judgment 
State  V.  Gatewood  (1905)  51  S.  E.  53, 
138  N.  C.  749. 

A  judgment  of  the  Ohio  Supreme 
Court,  upholding  the  validity  of  Free 
Banking  Act  Ohio  March  21,  1851,  §  30, 
as  amended  April  24,  1879,  under  which 
an  indictment  bad  been  found  against 
the  cashier  of  a  bank  incorporated  un- 
der that  act,  in  the  face  of  the  objection 
that  such  section,  by  subjecting  officers 
of  institutions  so  incorporated  to  crim- 
inal liability,  when  officers  of  other 
banking  institutions  guilty  -  of  similar 
acts  are  not  so  subjected,  denies  the 
equal  protection  of  the  laws,  cannot  be 
reviewed,  where  the  failure  of  the  state 
court  to  file  an  opinion  leaves  it  doubt- 
ful whether  that  court  may  not  have 
held  that  the  words  "any  banking  com- 
pany," as  used  in  the  section  in  ques- 
tion, embrace  all  banking  institutions  in 
the  state,  whether  incorporated  under 
the  free  banking  act  or  not.  Bacbtel 
V.  Wilson  (1907)  27  Sup.  Ot.  243.  244, 
204  U.  S.  36,  51  L.  Ed.  357;  Id.  (1907) 
27  Sup.  Ct  246,  204  U.  S.  42,  51  L. 
Ed.  360. 

Relief  by  habeas  corpus  should  not 
be  accorded  by  a  federal  court  to  a  per- 
son held  in  custody  by  the  state  author- 
ities under  an  order  of  commitment  en- 
tered by  a  state  court  after  a  jury  had 
returned  a  verdict  of  "not  guilty,  by 
reason  of  insanity,"  though  so  held  in 
Tiolation  of  the  federal  Constitution, 
should  be  left  to  his  remedy  by  writ  of 
ei-ror  from  the  federal  Supreme  Court 
to  review  the  final  action  of  the  high- 
est court  of  the  state.  Urquhart  v. 
Brown  (1907)  27  Sup.  Ct  459,  205  U. 
S.  179,  51  L.  Ed.  760. 

A  decision  on  a  question  of  law  can- 
not be  reviewed,  as  presenting  a  ques- 
tion of  the  violation  of  Const.  Amend. 
14,  because  such  decision  is  asserted  to 
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be  wrong,  and  contrary  to  previous  de- 
cisions of  the  same  court  Patterson  v. 
People  of  State  of  Colorado  (1907)  27 
Sup.  Ct  556,  206  U.  S.  454,  51  L.  Ed. 
879,  dismissing  writ  of  error  People  v. 
News-Times  Pub.  Co.  (1906)  84  Pac. 
912.  35  Colo.  253. 

Contention  that  a  second  conviction 
of  a  public  officer  for  failing,  on  de- 
mand, to  pay  over  certain  public  mon- 
eys, deprives  him  of  his  liberty  without 
due  process  of  law,  by  twice  subject- 
ing him  to  jeopardy  for  the  same  of- 
fense, presents  no  federal  question, 
where  the  state  court  decides  that  the 
accused  was  not  put  in  jeopardy  by 
his  prior  conviction,  because  such  con- 
viction was  reversed  on  the  ground  that 
there  had  then  been  no  legal  demand. 
Shoener  v.  Pennsylvania  (1907)  28  Sup. 
Ct  110,  207  U.  S.  188,  Adv.  S.  U.  S. 
110,  52  L.  Ed.  163. 

The  question  of  the  validity,  under 
the  due  process  of  law  clause,  of  a  tax 
sale  made  on  a  notice  published  only  in 
a  Sunday  newspaper,  is  not  open  on  a 
writ  of  error,  where  the  state  court's 
decision  upholding  the  tax  titie  was 
based  on  the  grounds  that  a  state  stat- 
ute made  the  tax  deed,  which,  upon  its 
face,  was  a  valid  instrument,  prima 
facie  evidence  of  the  sufficiency  of  the 
notice,  and  that  possession  under  such 
deed  for  the  prescribed  period  met  the 
requirements  of  the  state  statute  of  lim- 
itations. Elder  v.  Wood  (1908)  28  Sup. 
Ct  263,  208  U.  S.  226,  Adv.  S.  U.  S. 
263,  52  L.  Ed.  464,  affirming  judgment 
Wood  V.  McCombe  (1906)  86  Pac.  319, 
37  Colo.  174,  119  Am.  St  Rep.  269. 

A  decision  will  not  be  deemed  to  pre- 
sent a  question  respecting  due  process 
of  law  which  will  sustain  a  writ  of  er- 
ror from  the  Supreme  Court  of  the 
Tnited  States,  on  the  theory  that  such 
decision  gave  retroactive  effect  to  a 
statute  passed  since  the  argument  of 
the  appeal  before  the  state  court,  where 
the  language  of  the  court's  opinion  may 
equally  well  be  interpreted  as  a  declina- 
tion to  pass  upon  a  question  not  neces- 
sary to  the  decision,  which  had  been  set 
at  rest  for  the  future  by  legislation. 
Stickney  v.  Kelsey  (1908)  28  Sup.  Ct 
508,  209  U.  S.  419,  52  L.  Ed.  863. 

A  specific  contention  on  the  trial  of 
a  criminal  cause  in  a  state  court  that 
the  denial  to  the  accused  of  the  benefit 
of  his  plea  of  former  jeopardy  operates 
to  deprive  him  of  his  liberty  without  due 
process  of  law,  raises  a  federal  question. 
Keerl  v.  State  of  Montana  (1909)  29 
Sup.  Ct  469,  213  U.  S.  135,  53  L.  Ed. 
734,  affirming  judgment  (1906)  85  Pac. 
862,  33  Mont  501. 

TVhether,  as  a  matter  of  law,  the 
facts  proved  show  the  existence  of  pub- 
lic necessity  of  trackage  connections 
between  competing  railroads,  is  a  ques- 
tion for  consideration  on  writ  of  er- 
ror, where  the  order  of  the  commission 
is  attacked  as  denying  due  process  of 
law.  State  of  Washington  v.  Fairchild 
(1902)  32  Sup.  Ot  535,  224  U.  S.  510, 
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56  li.  Ed.  863,  reversing  judgment  State 
y.  Railroad  Commission  of  Washington 
(1900)  100  Pac.  179,  52  Wash.  17. 

A  judgment  denying  a  petition  for 
mandamus  to  compel  the  restoration  to 
the  pay  rolls  of  the  name  of  a  policeman 
who  had  been  removed  from  office, 
which  rests  in  part  on  the  ruling  that 
the  right  to  the  relief  prayed  was  in 
any  event  barred  by  long  delay  and 
laches,  cannot  be  reviewed,  though  it 
was  contended  that  he  was  denied  due 
process  of  law  by  his  summary  remov- 
al. The  question,  What  rights  had  he 
in  a  pension  fund  protected  by  the  fed- 
eral Constitution?  held  not  involved  in 
the  mandamus  proceeding,  so  as  to 
sustain  the  writ  of  error.  A  judgment 
that  the  claim  of  a  policeman  that  he 
was  an  officer  of  the  classified  service, 
and  could  not  be  summarily  removed 
from  office  without  denying  him  due 
process  of  law,  was  not  well  founded, 
because,  on  a  proper  construction  of  the 
state  statutes,  the  officer  was  not  in 
the  classified  service,  and  was  therefore 
subject  to  removal,  presents  no  federal 
question.  Preston  v.  Chicago  (1913) 
33  Sup.  Ct.  177,  226  U.  S.  447,  57  I* 
Ed.  293. 

Contention  that  state  constitutional 
amendment  requiring  criminal  prosecu- 
tions be  by  indictment  rendered  it  im- 
possible to  enforce  a  conviction  there- 
tofore rendered  on  an  information, 
without  depriving  accused  of  his  liberty 
without  due  process  of  law,  presents  no 
federal  question,  where  the  state  court 
ruled  that  the  amendment  did  not  affect 
pending  cases.  Ross  v.  State  of  Oregon 
(1913)  33  Sup.  Ct.  220,  227  U.  S.  150, 

57  L.  Ed.  458,  dismissing  appeal  from 
State  V.  Ross  (1910)  106  Pac.  1022,  66 
Or.  450. 

Asserted  right  to  compensation  for 
improvements  in  condemnation  proceed- 
ings does  not  necessarily  present  a  fed- 
eral question  to  sustain  a  writ  of  error, 
where  due  process  of  law,  including 
compensation,  is  guaranteed  by  the  state 
laws  and  Constitution,  and  the  case 
could  have  been  litigated  on  local  law. 
Consolidated  Turnpike  Co.  v.  Norfolk 
&  O.  V.  R.  Co.  (1913)  33  Sup.  Ct,  510, 
228  U.  S.  326,  57  L.  Ed.  857,  dismissing 
writ  of  error  Norfolk  &  O.  V.  R.  Co.  v. 
Consolidated  Turnpike  Co.  (1910)  68 
S.  E.  346,  111  Va.  131.  Ann.  Cas.  1912A, 
239.  Rehearing  denied  (1913)  33  Sup. 
Ct.  605,  228  U.  S.  596,  57  L.  Ed.  982. 

Something  more  than  a  mere  possible 
misconstruction  of  a  municipal  ordi- 
nance by  the  highest  court  of  a  state 
is  necessary  to  present  a  question  of 
due  process  of  law.  Seattle,  R.  &  S. 
Ry.  Co.  V.  Washington  ex  rel.  Linhoff 
(1913)  34  Sup.  Ct  185,  231  U.  S.  568, 

58  L.  Ed.  372. 

Construction  of  the  contract  rela- 
tion between  a  safe  deposit  company 
and  its  box  renters  as  one  of  bailor  and 
bailee  is  conclusive  on  the  Supreme 
Court  when  determining  on  writ  of  er- 
ror the  constitutionality  of  the  Illinoi« 
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inheritance  tax  law  of  July  1,  1909, 
which  operate  to  seal  safe  deposit  box- 
es for  a  limited  period  after  the  death 
either  of  a  sole  renter,  or  of  one  of 
two  or  more  joint  renters,  unless  by 
such  construction  the  statute  is  made 
to  violate  fourteenth  amendment  Na- 
tional Safe  Deposit  Co.  v.  Stead  (1914) 
34  Sup.  Ct  209,  232  U.  S.  58,  58  L 
Ed.  5(Ml. 

Question  whether  foreign  corporation 
was  doing  business  within  the  state 
when  a  privilege  tax  was  imposed  is 
open  to  review  in  the  federal  Supreme 
Court,  where  enforcement  was  resisted 
as  contrary  to  due  process  of  law  clause 
of  Const.  Amend.  14.  Provident  Sav. 
Life  Assur.  Soc  v.  Commonwealth  of 
Kentucky  (1915)  36  Sup.  Ct  34.  Con- 
tention that  an  appropriation  of  land 
for  a  drainage  was  for  a  private  per- 
son contrary  to  Const.  Amend.  14.  sup- 
ports a  writ  of  error.  O'Neill  v.  Learn- 
er (Sup.  1915)  36  Sup.  Ct  54,  239  U. 
S.  244,  60  L.  Ed.  — . 

Contention  that  property  was  taken 
without  due  process  of  law  by  award 
of  nominal  damages  only  in  proceed- 
ings by  which  a  landowner  under 
Comp.  Laws  Utah  1907,  §  1288x22,  se- 
cured  right  to  enlarge  irrigation  fi- 
nals, presents  no  federal  question. 
Provo  Bench  Canal  &  Irrigation  Co.  v. 
Tanner  (1915)  36  Sup.  Ct  101.  While 
the  inhibition  of  Const  Amend.  14,  pro- 
viding that  no  state  shall  deprive  an^ 
person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  is  directed 
against  the  state,  the  action  of  the  state 
may  be  taken  through  its  judicial  agen- 
cy as  well  as  by  its  legislative  or  execu- 
tive branch  of  government,  and  hence 
the  federal  Supreme  Court  will  review 
the  action  of  a  state  court  to  ascertain 
whether  such  court  by  its  judgment  has 
taken  property  without  due  process  of 
law.  Davidson  v.  Hartford  Life  Ins. 
Co.  (Mo.  App.  1910)  132  S.  W.  291. 

Const.  U.  S.  Amend.  14,  does  not  au- 
thorize the  federal  courts  to  review  a 
conviction  by  a  state  court  on  account 
of  errors  involving  the  competency  of 
jurors,  or  to  determine  whether  a  pro- 
posed execution  of  a  death  sentence, 
after  the  expiration  of  a  reprieve,  is  in 
pursuance  of  law.  In  re  Buchanan 
(1895)  40  N.  E.  883,  146  N.  Y.  264. 

62.  Former  Jeopardy^— Where,  on  ap- 
peal to  the  supreme  court  of  a  state 
from  a  second  conviction  of  murder, 
appellant  claims  immunity  from  a  sec- 
ond trial,  under  article  5  of  the  amend- 
ments to  the  constitution  of  the  Unit- 
ed States,  which  is  denied  him  by  the 
state  court,  the  supreme  court  of  the 
United  States  has  jurisdiction  to  re- 
view that  decision.  Bohanan  v.  State 
(1886)  6  S.  Ct  1049,  118  U.  S.  231,  30 
L.  Ed.  71. 

63.  Habeas  corpus.— Where  a  con- 
viction in  a  state  court  can  be  reviewed 
in  a  higher  court  of  the  state  only  on 
allowance  of  a  writ  of  error  by  such 
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court,  and  such  allowance  is  refused, 
the  judgment  of  the  court  of  original 
jurisdiction  may  be  reviewed  on  writ  of 
error  from  the  supreme  court  of  the 
United  States,  and  will  not  be  reviewed 
on  habeas  corpus.  Berg^mann  v.  Back- 
er (1895)  15  Sup.  Ct  727,  728,  157  U. 
a  655,  39  L.  Ed.  845. 

ReUef  by  habeas  corpus  should  not 
be  accorded  by  a  federal  court  to  a 
person  held  in  custody  by  the  state  au- 
thorities under  an  order  of  commit- 
ment entered  by  a  state  court  after  a 
jury  had  returned  a  verdict  of  "not 
suilty,  by  reason  of  insanity,"  although 
the  prisoner  may  be  so  held  in  violation 
of  the  federal  Constitution,  since  he 
should  be  left  to  his  remedy  by  writ  of 
error  from  the  federal  Supreme  Court 
to  review  the  final  action  of  the  highest 
court  of  the  state.  Urquhart  v.  Brown 
(1907)  27  Sup.  Ct  459,  205  U.  S.  179, 
51  L.  Ed.  760.  See,  in  accord,  Tinsley 
V.  Anderson  (1898)  18  Sup.  Ct.  805, 
171  U.  S.  101,  43  L.  Ed.  91;  Ex  parte 
Frederich  (1893)  13  Sup.  Ct.  793,  149 
U.  S.  70,  37  L.  Ed.  653;  In  re  Wo  Lee 
(C.  C.  1886)  26  Fed.  471. 

64.  Impairment  of  obligations  of  con- 
tracts.— Where  a  decision  is  in  favor  of 
an  act  of  the  legislature  said  to  violate 
a  contract,  but  the  point  was  not  nec- 
essarily involved,  the  court  could  not 
assume  jurisdiction.  Mills  v.  Brown 
(1842)  41  U.  S.  (16  Pet.)  525,  10  L. 
Ed.  1055. 

Where  the  legislature  of  Ohio,  in 
1824,  passed  a  general  law  relating  to 
banks,  and  afterwards,  in  1829,  char- 
tered another  bank,  the  question 
whether  or  not  some  of  the  provisions 
of  the  act  of  1824  applied  to  the  bank 
subsequently  chartered  was  one  of  con- 
struction of  the  state  statutes,  and  not 
of  their  validity,  and  the  court  bad  no 
jurisdiction.  Commercial  Bank  v.  Buck- 
ingham's Ex*rs  (1847)  46  U.  S.  (5 
How.)  317,  12  L.  Ed.  169. 

Where  a  bill  in  equity  in  a  state 
court  alleged  that  a  school  tax,  levied 
upon  the  complainant's  land,  was  con- 
trary to  the  spirit  and  meaning  of  a 
law  of  the  state  of  Ohio,  which  ex- 
empted his  property  from  all  state  tax- 
es, and  conflicted  also  with  the  terms 
and  conditions  of  the  leases  from  the 
Miami  University,  under  which  he  held 
his  land,  and  the  court  dismissed  the 
bill,  it  was  held  that  this  decision  of 
the  state  court  could  not  be  reviewed 
by  the  supreme  court  of  the  United 
States,  under  the  twenty-fifth  section 
of  the  judiciary  act.  Smith  v.  Hunter 
(1849)  48  U.  S.  (7  How.)  738.  12  L. 
Ed.  894. 

The  jurisdiction  of  the  supreme  court 
extends  to  a  review  of  the  judgment  of 
a  state  court,  where  the  point  involved 
is  the  alleged  violation  of  a  contract 
granting  a  ferry  right  by  a  state  to  an 
individual,  but  does  not  extend  to  a 
ease  where  the  alleged  violation  of  a 
contract  is  that  the  state  has  taken 


more  land  than  necessary  for  an  ease- 
ment which  it  wanted,  and  thereby  vio- 
lated the  contract  under  which  the 
owner  held  his  land  by  a  patent.  Mills 
V.  St  Clair  County  (1850)  8  How.  569, 
584,  12  L.  Ed.  1201. 

Where  a  case  was  brought  up  from  a 
state  court  to  the  supreme  court  of  the 
United  States  on  writ  of  error,  on  the 
ground  that  the  decision  in  the  state 
court  was  in  favor  of  the  validity  of  a 
state  statute  impairing  the  obligation 
of  contracts,  and  the  supreme  court 
were  of  opinion  that  there  was  no  con- 
tract in  the  case  which  could  be  im- 
paired, they  afEU'med  the  decision  of  the 
state  court  Butler  v.  Pennsylvania 
(1850)  51  U.  S.  (10  How.)  402,  13  L. 
Ed.  472. 

Where  a  state  legislature  enacted  a 
statute  incorporating  a  company  to 
build  a  bridge  over  a  navigable  river, 
and  discontinuing  a  ferry  across  the 
same  river,  and  by  a  subsequent  act 
the  act  incorporating  the  bridge  com- 
pany was  repealed,  and  the  ferry  re- 
stored, a  decision  that  the  first  act  was 
not  contrary  to  the  constitution  of  the 
United  States  as  impairing  the  obliga- 
tion of  a  contract,  but  that  the  second 
act  was  void  as  contrary  to  the  consti- 
tution of  the  state,  was  not  reviewable. 
Town  of  East  Hartford  v.  Hartford 
Bridge  Co.  (1850)  51  U.  S.  (10  How.) 
511,  13  L.  Ed.  518. 

A  decision  that  an  act  repealing  a 
bank  charter  was  not  unconstitutional, 
as  impairing  the  obligation  of  a  con- 
tract, was  not  reviewable.  Miners' 
Bank  v,  Iowa  (1851)  53  U.  S.  (12 
How.)  1,  13  L.  Ed.  867. 

Where  the  decision  of  the  highest 
court  of  a  state  would  have  been  the 
same,  though  the  validity  of  a  state 
statute  as  impairing  the  obligation  of  a 
contract  was  passed  on,  the  Supreme 
Court  is  without  jurisdiction.  Williams 
V.  Oliver  (1851)  12  How.  Ill,  124,  13 
L.  Ed.  915;  Knox  v.  Exchange  Bank, 
Use  of  Camp  (1870)  12  WalL  379,  382, 
20  L.  Ed.  414. 

Where  the  legislature  of  Ohio  in 
1816  passed  an  act  to  prohibit  the  is- 
suing and  cir<iulation  of  unauthorized 
bank  paper,  and  in  1839  the  act  was 
amended,  a  decision  of  the  Supreme 
Court  of  Ohio  holding  that  a  canal 
company,  incorporated  in  1837,  was 
subject  to  the  provisions  of  the  act,  did 
not  involve  any  question  as  to  the  re- 
pugnancy of  the  statute  to  the  Consti- 
tution of  the  United  States,  as  impair- 
ing the  obligation  of  a  contract  Law- 
ler  V.  Walker  (1852)  14  How.  149,  152, 
14  L.  Ed,  364. 

The  court  has  no  jurisdiction  to  re- 
view a  decision  of  the  supreme  court  of 
Mississippi,  deciding  that  the  authority 
of  a  trustee,  appointed  under  a  statute 
of  that  state  to  settle  the  affairs  of  a 
delinquent  bank,  is  limited  to  collecting 
sufficient  assets  to  pay  the  debts  of  the 
bank  and  the  expenses  of  executing  the 
trust    Such  a  limitation  of  his  author- 
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ity  does  not  interfere  with  the  obliga- 
tions of  contracts.  Robertson  v.  Coul- 
ter (1853)  57  U.  S.  (16  How.)  106,  14 
L.  Ed.  864. 

Where  the  question  whether  a  state 
law  impairs  the  obligation  of  contract 
was  necessarily  involved,  and  the  ques- 
tion was  decided  and  judgment  given 
against  the  appealing  party  by  reason 
of  the  supposed  validity  of  the  law, 
the  court  has  jurisdiction.  Curran  v. 
Arkansas  (1853)  56  U.  S.  (15  How.) 
304,  14  L.  Ed.  705. 

Where  a  suit  was  brought  against 
Arkansas,  under  authority  given  by  a 
statute  of  that  state,  and  while  this 
was  pending,  the  legislature  passed  an- 
other law  modifying  the  privilege  given 
by  the  former  law,  whereby  the  suit 
was  dismissed,  the  permission  to  bring 
the  suit  was  not  a  contract  whose  ob- 
ligations were  impaired  by  the  passage 
of  the  subsequent  law.  Beers  v.  Arkan- 
sas (1857)  61  U.  S.  (20  How.)  527, 
15  L.  Ed.  091;  Bank  of  Washington 
V.  Same  (1857)  61  U.  S.  (20  How.)  530, 
15  L.  Ed.  093. 

Where  a  state  statute  creates  a  con- 
tract, and  a  subsequent  statute  is  al- 
leged to  impair  its  obligation,  and  the 
highest  court  of  law  or  equity  in  the 
state  construes  the  first  statute  so  that 
the  second  does  not  impair  it,  whereby 
the  second  remains  valid  under  the 
federal  Constitution,  the  validity  of  the 
second  statute  is  "drawn  in  question" 
and  the  decision  is  **in  favor"  of  its 
validity.  The  Supreme  Court  may  ac- 
cordingly, under  such  section,  re-ex- 
amine or  reverse  the  judgment  or  de- 
cree of  the  state  court.  Proprietors  of 
Bridges  v.  Hoboken  Land  &  Improv. 
Co.  (1863)  1  Wall.  116,  141,  17  L.  Ed. 
571,  distinguishing  Commercial  Bank  v. 
Buckingham  (1847)  5  How.  317.  12  L. 
Ed.  169. 

The  Supreme  Court  has  jurisdiction 
to  review  decision  that  a  state  statute 
does  not  impair  the  obligation  of  a  con- 
tract embodied  in  and  created  by  a 
state  statute.  Bridge  Proprietors  ▼. 
Hoboken  (1863)  68  U.  S.  (1  Wall.)  116, 
17  L.  Ed.  571. 

A  judgment  cannot  be  reviewed  unless 
it  gives  effect  to  some  provision  of  the 
state  constitution,  or  some  legislative 
enactment  which  is  claimed  by  the  par- 
ty to  impair  the  obligation  of  the  par- 
ticular contract  in  question.  In  re 
Binghampton  Bridge  (1865)  70  U.  S.  (3 
WaU.)  51,  18  Tj.  Ed.  137;  Missouri  & 
M.  R.  Co.  V.  Rock  (1866)  71  U.  S.  (4 
Wall.)  177, 18  L.  Ed.  381;  Knox  v.  Ex- 
change Bank,  Use  of  Camp  (1870)  12 
Wall.  379,  383,  20  L.  Ed.  414;  Lehigh 
Water  Co.  v.  Borough  of  Easton  (1887) 
121  U.  S.  388,  7  Sup.  Ct.  916,  30  U 
Ed.  1059;  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar-Refining  Co. 
(1888)  8  Sup.  Ct.  741,  125  U.  S.  18,  31 
L.  Ed.  607;  Central  Land  Co.  of  West 
Virginia  v.  Laidley  (1895)  16  Sup.  Ct 
80,  159  U.  S.  103,  40  L.  Ed.  91;  Ba- 
con V.  Texas    (1896)    163   D,  S.  207, 
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16  Sup.  Ct  1023,  41  li.  Ed.  132;  Mo- 
bile, J.  &  K.  C.  R.  Co.  v.  State  of 
Mississippi  (1908)  28  Sup.  Ct  650,  210 
U.  S.  187,  52  L.  Ed.  1016,  affirming 
judgment  (1906)  41  South.  250,  89 
Miss.  724;  Louisiana  ex  rel.  Hubert  t. 
New  Orleans  (1909)  30  Sup.  Ct  40,  42, 
215  U.  S.  170,  54  L.  Ed.  144;  Moore- 
Mansfield  Constr.  Co.  v.  Electrical  In- 
stall. Co.  (1914)  34  Sup.  Ct  941,  234 
U.  S.  619,  58  L.  Ed.  1503. 

The  court  cannot  review  a  judgment 
solely  because  it  impairs  or  fails  to 
give  effect  to  a  contract  Knox  v.  Ex- 
change Bank  (1870)  79  U.  g.  (12  Wall) 
379,  20  L.  Ed.  287;  New  York  v.  Cen- 
tral  R.  R.  (1870)  79  U.  S.  (12  WaU.) 
455,  20  L.  Ed.  458;  Lehigh  Water  Co. 
V.  Borough  of  Easton  (1887)  7  Sup.  Ct 
916,  12i  U.  S.  388,  30  L.  Ed.  1059; 
Morley  v.  Lake  Shore  &  M.  S.  Ry.  Co. 
(1892)  146  U.  S.  162,  13  Sup.  Ct  54, 
36  L.  Ed.  925;  New  Orleans  Water- 
works Co.  V.  State  of  Louisiana  (1902) 
22  Sup.  Ct  691,  185  U.  S.  336,  46  L. 
Ed.  936,  dismissing  writ  of  error  State 
V.  New  Orleans  Waterworks  Co.  (1901) 
31  South.  395,  107  La.  1. 

The  court  has  no  jurisdiction  to  re- 
view a  decision  maintaining  the  va- 
lidity of  a  law  which  it  is  alleged  im- 
pairs the  obligation  of  a  contract,  when 
the  law  was  in  existence  when  the  al- 
leged contract  was  made  and  the  state 
court  only  decided  that  there  was  no 
contract  in  the  case.  Mississippi  &  M. 
R.  Co.  V.  McClure  (1870)  10  Wall  511, 
515,  19  L.  Ed.  997.  Nor  jurisdiction  to 
review  a  judgment  on  the  ground  that 
thereby  a  state  statute  is  so  construed 
as  to  impair  the  obligation  of  a  contract, 
where  no  objection  to  its  constitution- 
ality was  taken  in  the  state  courts. 
Morrison  v.  Watson  (1894)  14  Sup.  Ct 
995,  990,  154  U.  S.  Ill,  38  L.  Ed.  927. 
Nor  when  a  state  statute  admitted  to  be 
valid  has  been  misconstrued.  Central 
Land  Co.  v.  Laidley  (1895)  159  U.  S. 
103,  16  Sup.  Ct  80,  40  L.  Ed.  91; 
Moore-Mansfield  Const.  Co.  v.  Electri- 
cal Install.  Co.  (1914)  34  Sup.  Ct  941. 
234  U.  S.  619,  58  L.  Ed.  1503. 

Though  the  court  cannot  revise  a 
decision  that  a  contract  is  void,  if  it 
was  founded,  or  may  have  been  founded, 
upon  the  view  that  Confederate  notes 
were  not,  by  the  general  law  of  con- 
tracts, a  valid  consideration,  yet  if  the 
state  constitution  contains  a  provision 
prohibiting  recovery  on  such  considera- 
tion, and  the  decision  appears  to  have 
been  expressly  founded  on  this  prohibi- 
tion, the  court  will  have  jurisdiction 
on  the  ground  that  it  is  a  state  law  im- 
pairing the  obligation  of  a  contract 
Bank  of  West  Tennessee  v.  Citizens' 
Bank  (1871)  81  U.  S.  (14  Wall.)  9,  20 
L.  Ed.  514;  Sevier  V.  Haskell  (1871)  81 
TJ.  S.  (14  Wall.)  12,  20  L.  Ed.  827; 
Delmas  v.  Merchants'  Mut  Life  Ins.  Co. 
(1871)  81  U.  S.  (14  WaU.)  661,  20  L. 
Ed.  757. 

A  decision  which  affirms  the  validity 
of  a  license  fee  imposed  by  a  dty  on 
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insurance  companies  doing  business 
within  the  city  limits,  against  the  objec- 
tion that  it  impairs  the  obligation  of  a 
contract  involved  in  previous  legisla- 
tion affecting  the  plaintiff  corporation, 
presents  a  federal  question.  Home  Ins. 
Co.  V.  City  Council  of  Augusta  (1876) 
93  U.  S.  116,  23  Ia  Ed.  825. 

A  rescript  of  a  state  supreme  court 
overruling  defendant's  exceptions  in  a 
proceeding  to  forfeit  malt  liquor  because 
an  act  of  the  legislature  did  not  im- 
pair the  obligation  of  the  contract,  but 
was  a  police  regulation,  and  judgment 
of  forfeiture,  showed  that  the  obliga- 
tion of  the  contract  was  in  issue,  and 
sufficed  to  give  the  supreme  court  ju- 
risdiction. Boston  Beer  Co.  v.  Massa- 
chusetts (1877)  97  U.  S.  25,  24  U  Ed. 
.989. 

The  court  has  jurisdiction  to  review 
the  decision  of  the  supreme  court  of 
niinois  on  the  question  whether  the 
statute  of  that  state,  passed  in  1855, 
exempting  all  the  property  of  the 
Northwestern  University  forever  from 
taxation,  is  a  valid  contract  or  is  void 
by  reason  of  its  conflicting  with  the 
state  constitution  of  1848.  Northwest- 
ern University  v.  People  (1878)  99  U. 
S.  300,  25  li.  Ed.  387. 

In  a  suit  brought,  in  one  of  her  courts, 
by  the  state  of  Louisiana,  seeking  to 
restrain  payment  on  the  bonds  issued 
to  the  New  Orleans,  Mobile  &  Chatta- 
nooga Bailroad  Company,  under  Act 
April  20,  1871,  and  praying  for  relief, 
upon  the  ground  that  the  act  was  in  vio- 
lation of  the  constitutional  amendment 
of  1870,  which  declares  "that,  prior  to 
January  1,  1890,  the  debt  of  the  state 
shall  not  be  so  increased  as  to  ex- 
ceed $25,000,000,"  which  limit,  it  was 
claimed,  had  been  attained  before  the 
passage  of  the  act,  a  holder  of  some  of 
the  bonds,  who  was  permitted  to  inter- 
vene, set  up  that  they  were  issued  in 
discharge  and  release  of  valid,  and 
then  subsisting,  obligations  of  the  state, 
which,  prior  to  the  adoption  of  the 
amendment,  had  been  created  under  her 
legislation.  Held,  that  the  United 
States  supreme  court  had  jurisdiction 
to  determine  whether  the  amendment, 
as  construed  by  the  court  below,  and 
applied  to  the  facts  in  the  case,  impair- 
ed the  obligation  of  a  contract.  Wil- 
liams V.  Louisiana  (1880)  103  U.  S.  637, 
26  Ii.  Ed.  595. 

A  decision  sustaining  action  of  a 
city  in  making  applications  of  proceeds 
as  required  by  state  law  presents  no 
federal  question  as  against  a  judgment 
creditor  of  the  city.  Louisiana  v.  City 
of  New  Orleans  (1883)  108  U.  S.  568, 
2  Sup.  Ct  955,  27  L.  Ed.  823. 

A  state  constitution  is  not  a  contract, 
and  a  state  statute  which  violates  a 
state  constitution  is  not  void  on  that 
ground,  and  may  be  construed  and  car- 
ried into  effect  by  the  courts  of  the 
state  without  review  by  the  supreme 
coorty  except  in  cases  where  what  is 
done  comes  or  is  supposed  to  come  in 


conflict  with  some  other  provision  of 
the  constitution  of  the  United  States. 
Church  V.  Kelsey  (1887)  121  U.  S.  282, 
7  Sup.  Ct.  897,  30  L.  Ed.  960. 

When  in  the  instance  of  a  judgment 
rendered  on  contract  in  a  state  court 
remedies  for  Its  collection  existing  at 
the  time  of  making  the  contract  are 
taken  away,  in  substance,  by'  state 
constitution  or  statute,  and  the  depriva- 
tion enforced  by  the  final  judgment  of 
the  state  courts,  a  writ  of  error  lies. 
City  of  Shreveport  v.  Cole  (1889)  9 
Sup.  Ct  210,  213,  129  U.  S.  36,  32  L. 
Ed.  589. 

The  court  has  jurisdiction  to  review 
a  decision  that  a  state  statute  directing 
the  assessment  of  taxes  against  rail- 
roads not  exempt  from  taxation  is  ap- 
plicable to  a  particular  railroad  com- 
pany, which  claims  to  be  exempt  by 
its  charter,  granted  by  the  state  before 
passage  of  the  statute,  as,  if  this  be. 
true,  the  statute  impairs  the  obligation 
of  the  contract.  Yazoo  &  M.  V.  R.  Co. 
V.  Thomas  (1889)  132  U.  S.  174,  10 
Sup.  Ct.  68,  33  L.  Ed.  302;  Same  v. 
Board  of  Levee  Com'rs  (1889)  132  U. 
S.  190,  10  Sup.  Ct  74,  33  L.  Ed.  308. 

Where,  in  a  state  court,  it  is  con- 
tended that,  when  the  debt  in  question 
was  contracted,  a  decision  of  the  state 
supreme  court  so  construed  a  statute 
as  to  give  it  priority,  and  that  the  ap- 
plication of  a  different  construction  by 
earlier  and  later  decisions,  or  of  a  sub- 
sequent amendment  of  the  statute, 
would  impair  the  obligation  of  the  con- 
tract, a  ruling  by  the  court  that  the 
decision  relied  on  is  erroneous,  and  that 
the  later  and  earlier  decisions  correct- 
ly construe  the  statute,  and,  with  the 
amendment,  merely  state  the  law  as  it 
has  always  been,  raises  no  federal  ques- 
tion. Hopkins  V.  McLure  (1890)  133  U. 
S.  380,  10  Sup.  Ot  407,  33  L.  Ed.  660. 

The  court  will  not  entertain  jurisdic- 
tion on  the  ground  that  the  state  court 
upheld  a  statute  which,  by  changing  the 
terms  of  a  contract  between  a  city  and 
a  waterworks  company,  impaired  the 
obligation  thereof,  when  the  contract 
claimed  to  have  been  impaired  was  ultra 
vires  and  void,  and  had  been  so  de- 
clared by  the  state  supreme  court  The 
contract  being  void,  it  had  no  legal  ex- 
istence, and  could  not  be  impaired;  and 
hence  no  federal  question  was  present- 
ed. A  city  which  has  repudiated  its  con- 
tract with  a  waterworks  company,  and 
thereby  rendered  necessary  further  leg- 
islation to  establish  the  relations  of  the 
parties,  is  estopped  to  claim  that  such 
legislation  has  impaired  the  obligation 
of  the  contract ;  and  hence  such  a  claim 
cannot  be  considered  as  raising  a  fed- 
eral question.  City  of  New  Orleans 
V.  New  Orleans  Waterworks  Co.  (1891) 
142  U.  S.  79,  12  Sup.  Ct.  142,  35  L.  Ed. 
943. 

A  decision  in  a  proceeding  against  a 
railroad  company  to  enforce  the  pay- 
ment of  delinquent  taxes  that  the  ex- 
emption claimed  did  not  extend  to  par- 
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ticular  lands  in  question  did  not  im- 
pair the  obligation  of  the  contract  of 
exemption  by  any  subsequent  law  of 
the  state.  St.  Paul,  M.  &  M.  Ry.  Co.  v. 
Todd  County  (1892)  142  U.  S.  282,  12 
Sup.  Ct  281,  35  L.  Ed.  1014. 

A  decision  did  not  impair  the  obliga- 
tions of  a  contract  by  giving  effect  to 
the  act  of  1881,  as  the  decision  was  ren- 
dered prior  to  the  passage  of  such  act, 
and  defendant  voluntarily  assumed  the 
liability  imposed  thereby,  and  therefore 
no  federal  question  was  presented  in 
the  case.  Winona  &  St.  P.  R  Co.  v. 
Town  of  Plainview  (1892)  143  U.  S. 
371,  12  Sup.  Ct.  530,  30  L.  Ed.  191. 

A  decision  that  branch  lines  of  a  rail- 
road exempted  by  statute  from  taxa- 
tion are  subject  to  taxation  under  a 
later  statute  is  reviewable.  Wilmington 
&  W.  R.  Co.  V.  Alsbrook  (1892)  146 
U.  S.  279,  13  Sup.  Ct.  72,  36  L.  Ed. 
972,  distinguishing  Henderson  Bridge 
Co.  V.  City  of  Henderson  City  (1891) 
141  U.  S.  679,  12  Sup.  Ct.  114,  35  L. 
Ed.  900,  and  St.  Paul,  M.  &  M.  Ry.  Co. 
V.  Todd  County  (1892)  142  U.  S.  282, 
12  Sup.  Ct.  281,  35  L.  Ed.  1014. 

A  decision  that  a  gas  company,  hav- 
ing by  contract  an  exclusive  right  to 
light  the  streets  of  a  city  with  gas, 
had  no  contract  right  to  light  with 
electricity,  and  that  the  city  could  con- 
tract therefor  with  a  third  party,  if  it 
chose  to  pay  for  both  gas  and  electric- 
ity, but  that  it  could  not  dispense  with 
the  gas  company's  gas,  and,  if  it  did 
so,  this  would  be  a  mere  breach  of  con- 
tract, actionable  at  law,  involved  no  fed- 
eral question.  Newport  Light  Co.  v. 
City  of  Newport  (1894)  151  U.  S.  527, 
14  Sup.  Ct.  429,  38  L.  Ed.  259. 

Ordinarily  the  question  of  the  repug- 
nancy of  a  state  statute  to  the  clause  of 
the  federal  constitution  relating  to  the 
impairment  of  the  obKgation  of  contracts 
is  to  be  passed  on  by  the  state  courts 
in  the  first  instance,  the  presumption 
being  that  they  will  do  what  the  federal 
constitution  and  laws  require,  and  if 
there  is  ground  of  complaint  of  their 
decision  the  remedy  is  by  writ  of  er- 
ror under  this  section.  New  Orleans  v. 
Benjamin  (1894)  14  Sup.  Ct.  905,  909, 
153  U.  S.  411,  38  L.  Ed.  764. 

The  supreme  court  has  jurisdiction  to 
review  a  decision  that  a  contract,  the 
obligation  of  which  is  alleged  to  be  im- 
paired, has  no  existence.  Mobile  &  O. 
R.  Co.  V.  State  (1894)  153  U.  S.  486, 
14  Sup.  Ct.  968,  38  L.  Ed.  793. 

The  writ  of  prohibition  granted  on  ap- 
plication by  the  holders  of  railroad 
bonds,  to  cease  action  in  the  proceed- 
ings and  to  turn  over  the  property  in 
his  hands  to  a  receiver  previously  ap- 
pointed by  the  circuit  court  in  an  ac- 
tion to  foreclose  a  trust  mortgage  on 
the  road,  presented  no  federal  question 
since  it  did  not  deprive  the  company  of 
its  property.  St.  Louis,  C.  G.  &  Ft.  S. 
Ry.  Co.  V.  Missouri  (1895)  15  Sup.  Ct. 
443,  445,  156  U.  S.  478,  39  L.  Ed.  502. 
Where  a  decision  that  the  lessee  of  a 
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railroad  is  not  liable  to  pay  as  rent  the 
amount  paid  by  it  to  the  state  as  tax- 
es upon  the  earnings  of  the  road,  is 
put  on  the  grounds  that  it  was  the 
duty  of  the  lessor  to  pay  such  taxes, 
and,  the  lessee  having  been  compelled 
by  law  to  make  the  payments,  the  law 
implied  a  promise  by  the  lessor  to  re- 
pay, that  the  lessee  was  under  no  duty 
to  incur  the  expense  and  dangers  of 
testing  by  litigation  the  constitutional- 
ity of  the  statute  under  which  the  tax- 
es were  imposed,  and  that  the  lessor, 
as  between  it  and  the  lessee,  was  guilty 
of  laches,  the  fact  that  the  decision  was 
also  based  on  the  ground  that  the  stat- 
ute did  not  impair  the  obligation  of  any 
contract  does  not  confer  jurisdictioiL 
Rutland  R.  Co.  v.  Central  Vermont  R 
Co.  (1895)  159  U.  S.  630,  16  Sup.  Ct 
113,  40  L.  Ed.  284. 

A  change  in  the  decision  of  the  court 
in  respect  to  the  meaning  and  scope 
of  statute,  the  validity  of  which  has  not 
been  denied,  does  not  present  a  review- 
able case.  Bacon  v.  Texas  (1896)  163 
U.  S.  207,  16  Sup.  Ct.  1023,  41  L.  Ed. 
132;  Moore-Mansfield  Const  Co.  v. 
Electrical  Install.  Co.  (1914)  34  Sup. 
Ct  941,  234  U.  S.  619,  58  L.  Ed.  1503. 

A  change  of  view  with  respect  to  the 
limit  of  private  ownership  on  tide  wa- 
ters does  not  raise  a  case  which  can  be 
reviewed.  Mobile  Transp.  Co.  v.  City 
of  Mobile  (1903)  23  S.  Ct  170,  187  U. 
S.  479,  47  L.  Ed.  266,  affirming  judg- 
ment (1900)  30  So.  645,  128  Ala.  335, 
64  L.  R.  A.  333,  86  Am.  St  Rep.  143. 

Jurisdiction  is  not  conferred  by  the 
fact  that  the  state  has  passed  an  act 
which  plaintiffs  assert  impairs  the  ob- 
ligation of  their  contract,  so  long  as  the 
state  court,  in  deciding  the  case,  de- 
clared that  they  never  had  a  contract, 
owing  to  failure  to  comply  with  a 
previous  statute,  and  gave  judgment 
wholly  without  reference  to  the  later 
act  Bacon  v.  Texas  (1896)  163  U. 
S.  207,  16  Sup.  Ct  1023,  41  L.  Ed. 
132. 

The  court  is  not  limited  to  the  consid- 
eration of  the  mere  language  of  the 
opinion  but  will  examine  the  substance 
and  effect  of  the  decision.  McCullough 
V.  Virginia  (1898)  19  Sup.  Ct  134,  172 
U.  S.  102,  43  L.  Ed.  382;  Louisiana  ex 
rel.  Hubert  v.  New  Orleans  (1909)  30 
Sup.  Ct  40,  215  U.  S.  170,  54  L.  Ed. 
144. 

In  mandamus  proceedings  to  compel  a 
railroad  company  to  repair  a  viaduct 
carrying  a  street  over  its  tracks,  where 
the  company  sets  up  prior  statutes  and 
ordinances,  which,  it  alleges,  constitute 
a  contract,  the  obligation  of  which  is 
impaired  by  the  statutes,  under  which 
the  proceedings  are  had,  and  this  de- 
fense is  overruled,  the  judgment  is  re- 
viewable. Chicago,  B.  &  Q.  R.  Co.  v. 
State  of  Nebraska  (1898)  18  S,  Ct 
513,  170  U.  S.  57,  42  L.  Ed.  948. 

Whether  a  party  has,  by  laches  and 
acquiescence,  waived  the  right  to  in- 
sist that  a  state  statute  impaired  the 
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obligation  of  a  contract,  is  not  a  federal 
question.  Pierce  v.  Somerset  Ry. 
(1898)  19  S.  Ct.  e4,  171  U.  S.  641,  43 
L.  Ed.  316. 

3eyeral  acts  haye  been  passed  by  the 
legislature  of  Virginia,  the  purpose  of 
which  was  to  defeat  and  render  inef- 
fective the  coupon  provision  of  the 
law  of  1871,  under  which  the  refunding 
bonds  of  the  state  were  issued,  which 
made  the  coupons  from  such  bonds  re- 
ceivable for  all  taxes  and  demands  due 
the  state.  In  a  number  of  decisions, 
both  of  the  highest  court  of  the  state 
and  of  the  supreme  court,  the  validity 
of  the  coupon  provision  has  been  up- 
held and  subsequent  acta  have  been  de- 
clared unconstitutional  and  void  as  im- 
pairing the  obligation  of  the  contract 
thus  made  with  the  holder  of  the 
coupons.  Held,  that  the  supreme  court 
has  jurisdiction  to  review  a  judgment  of 
the  supreme  court  of  appeals  of  Vir- 
ginia reversing  its  former  decisions,  and 
holding  such  coupon  provision  invalid 
under  the  constitution  of  the  state,  al- 
though the  court  does  not,  in  its  opin- 
ion, discuss  nor  consider  the  question 
of  the  validity  of  the  subsequent  legis- 
lation, the  effect  of  its  judgment  being 
to  uphold  and  to  give  force  and  effect  to 
such  legislation,  which  impairs  the  ob- 
ligation of  the  contract  of  the  plain- 
tiff in  the  suit  if  valid.  McGuUough  v. 
Commonwealth  of  Virginia  (1898)  19 
S.  Ct  134,  172  U.  S.  102,  43  L.  Ed. 
382,  reversing  judgment  (1894)  19  S. 
E.   114,  90  Va.  597. 

Where  a  state  court  has  done  noth- 
ing more  than  construe  its  own  consti- 
tution and  statutes,  in  holding  that 
county  bonds  issued  in  aid  of  a  rail- 
road were  void  under  such  laws,  which 
were  in  force  at  the  time  the  bonds 
were  issued,  there  being  no  subsequent 
legislation  on  the  subject,  the  decision 
is  not  reviewable.  Turner  v.  Board  of 
Com'rs  of  Wilkes  County  (1899)  19  S. 
Ct  464,  173  U.  S:  461,  43  L.  Ed.  768. 

A  decision  may  give  effect  to  a  state 
statute,  and  thereby  impair  the  obliga- 
tion of  a  contract  with  the  state,  though 
the  court  does  not  mention  the  statute. 
Houston  &  T.  C.  R.  Co.  v.  Texas 
(1900)  20  Sup.  Ct  545,  548,  177  U. 
S.  66,  44  L.  Ed.  673. 

A  decision  that  Act  May  24,  1828, 
granting  land  to  Ohio  for  construction 
of  canals,  did  not  constitute  a  contract  ' 
for  the  perpetual  maintenance  of  such 
canals,  and  that  the  contract  thereby 
made  was  not  impaired  by  Act  Ohio 
May  18,  1894,  abandoning  a  canal  and 
leasing  it  to  a  railroad  company,  raises 
a  federal  question.  Walsh  v.  Columbus, 
HL  V.  &  A  R.  Co.  (1900)  20  S.  Ct.  393, 
176  U.  S.  469,  44  L.  Ed.  548,  affirm- 
ing decree  (1898)  50  N.  E.  442,  58 
Ohio  St  123. 

Whether  the  right  of  a  railroad  to 
enter  on,  take,  and  use  "lands,  streams, 
and  materials  of  every  kind  for  the 
complete  operation  of  the  road,"  is  im- 


paired by  a  statute  and  ordinance  pro- 
hibiting any  encroachment  on  or  ob- 
struction in  the  harbor  of  a  city  with- 
out permission  of  the  commissioner  of 
public  works,  may  constitute  a  federal 
question.  Illinois  Cent  R.  Co.  v.  City 
of  Chicago  (1900)' 20  S.  Ct  509,  176  U. 
S.  646,  44  L.  Ed.  .622,  affirming  decree 

(1898)  50  N.  E.  1104,  173  111.  471,  53 
I^.  R.  A.  408. 

That  in  the  opinion  of  some  of  the 
parties,  or  of  the  state  supreme  court, 
the  judgment  of  that  court  awarded  to 
the  contract  creditors,  claiming  that 
their  rights  have  been  impaired  by  state 
legislation,  all  the  rights  to  which  they 
were  entitled,  does  not  defeat  a  review. 
Board  of  Liquidation  of  City  Debt  v. 
Louisiana  (1901)  21  Sup.  Ct  263,  269, 
179  U.  S.  622,  45  L.  Ed.  347. 

A  claim  that  the  obligation  of  a  con- 
tract is  impaired  by  an  ordinance  the 
enforcement  of  which  could  not  consti- 
tute such  an  impairment,  although  it 
denies  liability  on  the  contract,  does 
not  present  a  federal  question.  St 
Paul  Gaslight  Co.  v.  City  of  St  Paul 
(1901)  21  S.  Ct  575,  181  U.  S.  142,  45 
L.   Ed.   788,  dismissing  writ  of  error 

(1899)  80  N.  W.  877,  78  Minn.  39. 
The  question  whether  or  not  a  re- 

pealable  exemption  from  taxation,  giv- 
en by  state  law,  has  been  in  fact  repeal- 
ed by  a  subsequent  statute,  is  one  which 
turns  upon  the  construction  of  a  state 
law,  and  is  not  reviewable  on  writ  ot 
error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court,  although 
it  would  be  otherwise  if  the  exemption 
were  irrepealable  and  thus  constituted 
a  contract  Gulf  &  S.  I.  R.  Co.  v. 
Hewes  (1901)  22  Sup.  Ct  26,  27, 183  U. 
S.  66,  46  L.  Ed.  86. 

The  court  has  no  jurisdiction  on  the 
ground  that  the  obligation  of  a  con- 
tract has  been  impaired,  when  the 
validity  of  the  statute  under  which  the 
contract  is  made  is  admitted,  and  the 
only  question  is  as  to  the  construction 
of  the  statute  by  the  state  court. 
Kelley  v.  Rhoads  (1903)  23  Sup.  Ct 
259,  264,  188  U.  S.  1,  47  L.  Ed.  359. 

Where  the  construction  of  a  state 
statute  is  such  as  to  impair  the  obliga- 
tion of  a  mortgage  contract,  the  su- 
preme court  cannot  decline  jurisdiction 
because  they  deem  such  construction 
untenable.  Bradley  v.  Lightcap  (1904) 
24  Sup.  Ct  748,  752,  195  U.  S.  1,  49 
L.  Ed.  65. 

A  decision  that  a  city  by  contract 
with  a  water  company  could  not  deprive 
itself  of  the  right  to  establish  reason- 
able maximum  water  rates  conformably 
to  a  law  making  effective  a  constitu- 
tional provision  in  force  when  the  con- 
tract was  made,  authorizing  laws  to 
correct  abuses  and  prevent  excessive 
charges  by  corporations  performing 
service  of  a  public  nature,  was  not  so 
clearly  erroneous  as  to  require  reversal 
on  writ  of  error.    Tampa  Waterworks 
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Co.  V.  Tampa    (1905)  26  Sup.  Ot  23. 
24.  199  U.  S.  241.  50  L.  Ed.  170. 

The  Supreme  Court  ij  not  without 
jurisdiction  to  review  a  decision  sus- 
tainingf  a  state  statute  claimed  to  im- 
pair contract  obligations,  because  the 
state  court  rests  its  conclusion  of  the 
nonexistence  of  the  contract  on  a  con- 
struction of  the  state  constitution  and 
laws.  Attorney  General  of  Michigan  v. 
Lowrey  (1905)  26  Sup.  Ct  27,  29,  199 
U.  S.  233,  50  L.  Ed.  167. 

No  federal  question  respecting  the 
impairment  of  contract  obligations  is 
presented  by  the  contention  that  the 
obligation  of  the  contract  made  by 
bonds  of  the  state  is  impaired  by  a 
joint  resolution  of  the  state  Legisla- 
ture directing  the  state  treasurer  to 
write  off  of  the  books  in  his  oflSce  cer- 
tain of  such  bonds,  and  to  carry  no 
longer  such  bonds  on  the  books  as  a 
debt  of  the  state,  since  such  law  mere- 
ly directed  a  change  of  entries  in  the 
books  of  the  treasurer,  nnd  could  in  no 
respect  impair  or  affect  the  rights  of 
the  holders.  Smith  v.  Jennings  (1907) 
27  S.  Ct.  610,  206  U.  S.  276,  51  L.  Ed. 
1061,  dismissing  writ  of  error  (1903) 
45  S.  E.  821,  67  S.  C.  324. 

Municipal  legislation  carried  into  ef- 
fect by  mandamus,  which  requires  a 
lailroad  company  to  make  repairs  in  a 
viaduct  at  its  own  expense,  in  accord- 
ance with  plans  adopted  and  approved 
by  the  municipal  council,  cannot  be  re- 
garded as  a  mere  repudiation  by  the 
municipality  of  its  agreement  to  main- 
tain the  viaduct,  so  as  to  defeat  the 
nppellatc  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  a  state 
court,  invoked  on  the  ground  that  con- 
tract obligations  were  thereby  impair- 
ed. Northern  Pac.  Ry.  Co.  v.  State  of 
Minnesota  (1908)  28  S.  Ct  341,  208 
U.  S.  583,  52  L.  Ed.  630,  affirming 
judgment  State  v.  Northern  Pac.  Ry. 
Co.  (1906)  108  N.  W.  269,  98  Minn. 
429. 

A  decree  of  a  state  court  adverse  to 
the  contention  that,  if  the  state  consti- 
tution confers  on  one  railway  company 
an  exemption  from  a  special  tax  grant- 
ed in  aid  of  another  railway  company, 
it  impairs  contract  obligations,  is  re- 
viewable in  the  supreme  court,  al- 
though the  state  court  rested  its  de- 
cision in  part  on  the  ground  that  the 
latter  railway  company  had  acquired 
all  of  its  contract  rights  before  the 
adoption  of  the  constitution.  Arkansas 
Southern  Ry.  Co.  v.  Louisiana  &  A. 
Ry.  Co.  (1910)  31  Sup.  Ct.  56,  218  U. 
S.  431,  54  L.  Ed.  1097. 

The  contention  that  an  attempt  in  the 
state  Constitution  to  limit  taxation  im- 
pairs the  obligation  of  contracts  with  a 
municipal  school  board  does  not  pre- 
sent a  case  for  writ  of  error  from  the 
supreme  court  to  review  a  decree  of 
the  state  court  refusing  mandamus  to 
compel  the  levy  of  a  tax  to  pay  judg- 
ments and  claims  based  upon  such  con- 
tracts,   which    rests    mainly    on    the 
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ground  that  the  relators  were  guilty  of 
laches,  and  that  the  statute  relied  upon 
as  authorizing  such  contract  did  not 
empower  the  school  board  to  make  con- 
tracts in  such  wise  as  to  bind  the  mu- 
nicipality to  levy  the  tax,  neither  the 
Constitution  nor  any  subsequent  legis- 
lation having  been  invoked  or  enforced 
by  the  court.  Fisher  v.  New  Orleans 
(1910)  31  Sup.  Ct  57,  218  U.  S.  438, 
54  L.  Ed.  1099. 

Whether  or  not  a  statute  of  a  sister 
state,  alleged  to  create  contract  obli- 
gations protected  against  impairment  by 
the  contract  clause  of  the  federal  Con- 
stitution has  been  repealed  by  subse- 
quent legislation  presents  no  federal 
question,  where  there  was  neither  al- 
legation nor  proof  that  the  court  of 
last  resort  in  the  state  where  the  leg- 
islation was  enacted  had  considered  the 
question  or  made  any  ruling  upon  it 
Texas  &  N.  O.  R.  Co.  v.  Miller  (1911) 
31  Sup.  Ct  534,  536,  221  U.  S.  408,  55 
L.  Ed.  789. 

A  decision  enforcing  the  payment  by 
a  street  railway  company  to  a  munici- 
pality of  the  sum  contracted  to  be  paid 
when  the  road  should  be  completed  is 
not  reviewable,  as  giving  effect  to  a 
resolution  of  the  common  council  which 
the  company  asserts  impaired  its  con- 
tract right  to  construct  a  certain  turn- 
out, where  the  court  placed  its  decision 
distinctly  upon  the  ground  that,  with- 
out regard  to  that  resolution  or  to  the 
question  of  the  right  of  the  company 
to  construct  the  turn-out,  the  money 
was  payable  because  the  road  had  been 
substantially  completed.  Missouri  &K. 
L  R.  Co.  V.  Olathe  (1911)  32  Sup.  Ct 
47,  222  U.  S.  187,  56  L.  Ed.  155. 

Decree  avoiding  a  conveyance  by 
commissioners  of  the  Caddo  levee  dis- 
trict under  supposed  authority  of  Act 
La.  No.  74  of  1892,  §  9,  on  the  ground 
that  the  board  had  no  authority  to  sell 
until  a  deed  conveying  the  land  to  the 
board  had  been  executed  by  proper 
state  officers,  does  not  give  effect  to 
Act  No.  171  of  1902,  repealing  the  ear- 
lier act,  so  as  to  present  a  question  of 
impairment  of  contracts.  Cross  Lake 
Shooting  &  Fishing  Club  v.  Louisiana 
(1912)  32  Sup.  Ct  577,  579,  224  U.  S. 
632,  56  L.  Ed.  924,  dismissing  writ  of 
error  State  v.  Cross  Lake  Shooting  & 
Fishing  Club  (1909)  48  So.  891,  123 
La.  208. 

Errors  committed  by  state  court 
when  passing  on  effect  of  contract  un- 
der laws  in  existence  when  it  was  made 
cannot  give  rise  to  a  question  of  im- 
pairment of  contracts  reviewable  by 
writ  of  error,  where  no  effect  has  been 
given  to  any  subsequent  legislation. 
Cross  Lake  Shooting  &  Fishing  Club 
V.  Louisiana  (1912)  32  Sup.  Ct  577, 
579,  224  U.  S.  632,  56  L.  Ed.  924. 

A  ruling  that,  under  the  policy  of  the 
state  law,  the  common-law  doctrine  of 
an  implied  covenant  in  a  lease  that  the 
lessor  shall  pay  the  taxes  ia  inapplica- 
ble to  leases  of  tide  lands,  will  not  be 
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disturbed  in  determining  whether  the 
contract  obligations  of  the  state  toward 
its  lessees  are  unconstitutionally  im- 
paired by  the  subsequent  enactment  of 
statutes  authorizing  the  assessment  of 
such  leaseholds  for  local  improvements 
specially  benefiting  them,  and  the  in- 
clusion of  them  within  local  improve- 
ment districts.  Trimble  v.  Seattle 
(1914)  34  Sup.  Ct  218,  231  U.  S.  683, 
58  L.  Ed.  435. 

A  decision  that  Act  La.  No.  74  of 
1858,  on  which  a  canal  company  bases 
its  contract  right  to  compensation  on 
reverting  of  its  property  to  the  state, 
gives  the  company  no  such  right,  pre- 
sents a  question  as  to  violation  of  con- 
tract rights,  where  by  Act  La.  No.  161 
of  1906,  a  board  of  control  of  the  canal 
was  created  by  which  the  state  was  to 
exercise  its  right  of  control  over  the 
canal  property.  Carondelet  Canal  & 
Navigation  Co.  v.  State  of  Louisiana 
(1914)  34  S.  Ct  627,  233  U.  S.  362,  58 
li.  Ed.  1001,  reversing  judgment  State 
V.  Carondelet  Canal  &  Navigation  Co. 
(1911)  56  So.  137,  129  La.  279. 

The  Louisville  Water  Company,  by 
its  acceptance  of  a  charter  granted  in 
1882  exempting  it  from  the  payment  of 
state  taxes,  did  not  thereby  enter  into 
a  contract  with  the  state  that  was  im- 
paired by  the  revenue  law  of  1886; 
and  hence  a  decision  of  the  state  court 
that  no  valid  contract  of  exemption 
ever  existed  contravenes  no  statute  im- 
pairing the  validity  of  a  contract,  and 
a  writ  of  error  does  not  lie  to  the  Su- 
preme Court  of  the  United  States  for 
the  want  of  jurisdiction  prescribed  by 
the  statute.  Clark  v.  Water  Co. 
(1890)  12  Ky.  Law  Rep.  444. 

See  notes  under  Const  art  1,  §  10, 
el.  1,  post,  for  full  exposition  of  deci- 
sions on  impairment  of  obligation  of 
contracts. 

65.  Impairment  of   religious  liberty. 

— ^The  court  has  no  jurisdiction  of  a 
question  whether  a  state  law  impairs 
religious  liberty.  Permoli  v.  First  Mu- 
nicipality of  New  Orleans  (1845)  44  U. 
S.    (3  How.)  589,  11  L.  Ed.  739. 

66.  Indian  tribes,  actions  by  or 
against.— A  decision  that,  when  an  In- 
dian tribe  svails  itself  of  the  privilege 
^ren  by  a  state  statute  to  maintain 
suits  in  the  state  courts  in  the  tribal 
name,  such  tribe  is  bound  by  a  limita- 
tion in  the  statute  as  to  the  time  in 
which  the  suit  must  be  brought,  in- 
volves no  federal  question,  and  is  not 
reviewable  in  the  supreme  court  of  the 
United  States.  Seneca  Nation  of  In- 
dians v.  Christy  (1896)  162  U.  S.  283, 
16  Sup.  Ct  828,  40  L.  Ed.  970. 

67.  Internal  revenue  laws.— The  court 
has  no  jurisdiction  to  review  a  iinal 
judgment  or  decree  that  revenue 
stamps  attached  to  a  deed  offered  in 
evidence  and  objected  to  as  not  having 
stamps  proportioned  to  the  value  of 
the  land  conveyed  are  sufficient.  Lew- 
is   T.    Campau    (1865)    70    U.    S.    (3 


Wall.)  106,  18  L.  Ed.  211.  That  a 
deed  offered  in  evidence  and  objected  to 
for  the  want  of  a  sufficient  internal 
revenue  stamp  was  admitted  in  a  state 
court  raises  a  federal  question.  Hall  v. 
Jordan  (1872)  82  U.  S.  (15  Wall.)  393, 
21  L.  Ed.  72. 

68.  Interstate  commerce.— A  decision 
against  an  exemption  claimed  under  the 
commerce  clause  is  reviewable.  Bal- 
timore &  O.  R.  Co.  V.  Maryland  (1874) 
21  Wall.  456,  467,  22  L.  Ed.  678. 

A  decision  that  a  completed  sale  of 
liquor  was  in  the  state  and  in  violation 
of  state  statute,  rendered  on  issue 
whether  the  liquor  was  sold  in  the  state 
or  in  another  state,  is  not  reviewable. 
O'Neil  V.  Vermont  (1892)  12  Sup.  Ct 
693,  144  U.  S.  323,  36  L.  Ed.  450. 

The  question  whether  a  state  court, 
consistently  with  the  act  to  regulate 
commerce,  can  grant  relief  to  a  shipper 
because  of  the  exaction  by  a  common 
carrier  of  an  alleged  unreasonable 
freight  rate  for  an  interstate  shipment, 
when  such  rate  has  been  filed  with  the 
interstate  commerce  commission  and 
promulgated  as  provided  by  the  act  to 
regulate  commerce,  and  has  not'  been 
found  to  be  unreasonable  by  the  com- 
mission, will  sustain  a  writ  of  error, 
where  such  question  was  presented  by 
the  pleadings,  was  passed  upon  by  the 
trial  court,  was  expressly  and  necessari- 
ly decided  by  the  highest  state  court, 
and  is  essentially  involved  in  the  case. 
Texas  &  P.  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.  (1907)  27  Sup.  Ct  350,  204 
U.  S.  426,  51  L.  Ed.  553,  reversing 
judgment  Abilene  Cotton  Oil  Co.  v. 
Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App. 
1905)  85  S.  W.  1052. 

The  question  whether  a  schedule  of 
interstate  freight  rates  filed  with  the 
Interstate  Commerce  Commission  was 
posted  as  required  by  the  act  to  regu- 
late commerce  is  not  open  on  writ  of 
error  to  a  state  court,  where  the  latter 
court  in  effect  declared  that  such  sched- 
ule was  conceded  to  have  been  filed  and 
published  in  conformity  with  the  stat- 
ute, and  it  does  not  appear  that  if  the 
court,  having  the  evidence  before  it, 
had  not  treated  the  case  as  presented, 
it  might  not  have  considered  the  facts 
in  relation  to  the  publication  of  the 
schedule,  and  affirmatively  found  facts 
compelling  the  conclusion  that  the  stat- 
ute had  been  complied  with,  even  if 
such  inference  was  not  sufficiently  sus- 
tained by  the  findings  of  the  trial  court 
which  the  appellate  court  adopted. 
Texas  &  P.  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.  (1907)  27  Sup.  Ct  350,  351, 
204  U.  S.  426,  51  L.  Ed.  553,  9  Ann. 
Cas.  1075. 

A  carrier's  denial  that  "it  was  bound  • 
by  law,"  as  alleged  by  complainant,  to 
receive,  as  a  connecting  and  ultimate 
carrier,  a  certain  interstate  shipment, 
and  forward  and  deliver  it  to  its  ulti- 
mate destination,  does  not  amount  to 
the  assertion  of  a  right  under  the  act 
to  regulate  commerce,  so  as  to  sustain 
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a  writ  of  error  to  review  a  Judgment  of 
a  state  court  adverse  to  such  conten- 
tion. Louisville  &  N.  R.  Co.  v.  Smith, 
Huggins  &  Co.  (1907)  27  Sup.  Ct  401, 
204  U.  S.  551,  51  L.  Ed.  612. 

A  state  court,  by  deciding  that  a 
railway  emplo^^  who  was  killed  while 
attempting  to  make  a  coupling  with  a 
car  not  equipped  with  an  automatic 
coupler,  as  required  by  Act  March  2, 
1893,  c.  196,  §  2,  was,  as  a  matter  of 
law,  guilty  of  contributory  negligence  in 
lifting  his  head  a  little  too  high  after 
he  had  been  warned  of  the  danger,  can- 
not defeat  the  jurisdiction  of  the  fed- 
eral Supreme  Court,  where  section  8 
of  that  statute  was  specially  invoked  as 
excluding  the  defense  of  assumption  of 
risk.  Schlemmer  v.  Buffalo,  R.  &  P. 
Ry.  Co.  (1907)  27  Sup.  Ct.  407,  205  U. 
S.  1,  51  L.  Ed.  681,  reversing  judg- 
ment (1903)  56  A.  417,  207  Pa.  198. 

The  adequacy  of  the  local  facilities  at 
a  station  at  which  a  through  interstate 
train  is  required  to  stop  by  an  order 
made  on  state  authority,  though  not 
inherently  a  federal  question,  may  be 
considered  on  writ  of  error  to  the  state 
court  so  far  as  the  existence  of  such 
adeiiuate  local  facilities  is  involved  in 
the  determination  of  the  federal  ques- 
tion whether  the  order  does  or  does  not 
directly  regulate  interstate  commerce.' 
Atlantic  Coast  Line  R.  Co.  v.  Wharton 

(1907)  2S  Sup.  Ct.  121,  123,  207  U. 
S.  328.  52  L.  Ed.  230. 

A  judgment  of  a  state  court  against 
a  carrier  for  the  value  of  a  shipment  of 
cotton  which  it  delivered  without  the 
surrender  of  the  bills  of  lading  is  not 
reviewable,  though  the  state  court  refers 
to,  and  upholds,  over  an  objection  of 
repugnancy  to  the  federal  Constitution, 
a  state  statute  forbidding  delivery  un- 
der such  circumstances,  where  the  court 
treats  the  contract  of  shipment  itself 
as  requiring  a  delivery  to  shipper's 
order,  and  only  on  the  production  of 
the  bills  of  lading,  properly  indorsed. 
Arkansas  Southern  R.  Co.  v.  German 
Nat.  Bank  (1907)  28  Sup.  Ct.  78,  207 
r.  S.  270,  Adv.  S.  U.  S.  78,  52  L.  Ed. 
201. 

A  decision  dismissing,  on  the  ground 
that  the  suit  was  one  against  the  state, 
and  therefore  not  within  its  jurisdiction, 
a  bill  which  seeks  to  enjoin  a  state  oil 
inspector  from  enforcing  a  state  inspec- 
tion law,  on  the  theory  that  such  law, 
if  applied  to  the  oils  in  controversy, 
violates  the  commerce  clause  and  is  re- 
viewable.     General    Oil    Co.    v.    Crain 

(1908)  28  Sup.  Ct  475,  209  U.  S.  211, 
52  L.  Ed.  754,  affirming  judgment 
(1906)  95  S.  W.  824, 117  Tenn.  82. 

Whether  or  not  legislative  power  is 
unconstitutionally  delegated  to  the 
American  Railway  Association  and  the 
Interstate  Commerce  Commission  by 
the  provision  of  Safety  Appliance  Act 
March  2,  1893,  c.  196,  {  5,  that,  after  a 
date  named,  only  cars  with  drawbars 
of  uniform  height  shall  be  used  in  in- 
terstate commerce,  and  that  the  stand- 
ard shall  be  fixed  by   the   association 
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and  declared  by  the  Commission,  is  a 
federal  question.  St  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Taylor  (1908)  28  Sup.  Ct 
616,  210  U.  S.  281,  52  L.  Ed.  1061, 
reversing  judgment  St  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Neal  (1906)  98  S.  W.  958, 
83  Ark.  591. 

A  state  court,  by  resting  its  decision 
in  a  suit  to  require  railway  companies 
to  construct  their  railroad  through  a 
specified  county  seat,  and  to  restrain 
them  from  abandoning  a  portion  of  the 
road,  on  the  ground  that  the  petition  by 
the  railway  companies  to  the  railroad 
commission  for  approval  of  a  consolida- 
tion, and  its  order  thereon,  constituted 
a  binding  contract,  is  not  using  a  mere 
pretext  to  avoid  the  determination  of 
the  federal  questions  arising  in  the 
case  under  the  contract  and  commerce 
clauses  of  the  federal  Constitution, 
where  the  power  of  the  commission  and 
the  effect  of  its  order  were  necessarily 
presented  by  the  case.  Mobile,  J.  &  K. 
C.  R.  Co.  V.  State  of  Mississippi  (1908) 
28  Sup.  Ct.  650,  210  U.  S.  187,  52  L 
Ed.  1016,  affirming  judgment  (1906) 
41  South.  259,  89  Miss.  724. 

Where  accused  contended  that  the 
statute  under  which  he  was  prosecuted 
was,  as  applied  to  the  transportation 
of  liquor  from  state  to  state,  in  conflict 
^•ith  the  federal  Ccmstitution  and  the 
claim  was  denied  by  the  state  court,  a 
question  arose  under  the  federal  Con- 
stitution within  the  jurisdiction  of  the 
federal  Supreme  Court.  Adams  Exp. 
Co.  V.  Kentucky  (1909)  29  Sup.  Ct 
633,  634,  214  U.  S.  218,^3  L.  Ed.  972. 

A  decision  sustaining  its  jurisdiction 
of  a  suit  against  a  foreign  railway  cor- 
poration, commenced  by  attaching  a 
box  car  belonging  to  that  company,  does 
not  involve  a  ruling  on  the  company's 
contention  that  the  levy  on  such  car 
was  invalid,  as  burdening  interstate 
commerce,  where  the  court  did  not  pass 
upon  the  question*  whether  the  levy  of 
the  attachment  was  regular,  or  whether 
the  property  seized  was  subject  to  levy, 
but  held,  construing  the  state  statutes 
relating  to  attachments  and  the  deci- 
sions of  the  highest  court  of  that  state, 
that  it  was  unnecessary  to  decide  those 
questions,  because  they  had  been  waiv- 
ed by  the  conduct  of  the  railway  com- 
pany in  giving  a  replevy  bond  and  an- 
swering without  protestation.  Cincin- 
nati. N.  O.  &  T.  P.  Ry.  Co.  v.  Slade 
(1910)  30  Sup.  Ct  230,  216  U,  S.  78, 
64  L.  Ed.  390. 

A  ruling  that  the  power  to  penalise  a 
railway  company  for  failure  to  furnish 
cars  on  demand  arose  from  a  state  stat- 
ute instead  of  from  a  rule  adopted  by 
the  railroad  commission,  which  was 
challenged  as  repugnant  to  the  federal 
Constitution,  does  not  eliminate  the  fed- 
eral questions  from  the  case,  so  as  to 
require  the  dismissal  of  a  writ  of  error 
from  the  federal  Supreme  Court,  where 
the  constitutional  defenses  asserted  by 
the  pleadings  and  embraced  in  the  in- 
structions asked  and  refused  were  not 
confined  to  the  mere  order  as  such,  bat 
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pliunly  challenged  the  power  of  the 
state  to  inflict  the  penalty  for  the  fail- 
ure to  furnish  the  cars  under  the  dr- 
camstances  disclosed  by  the  pleadings. 
St  Louis  Southwestern  Ry.  Co.  v.  State 
of  Arkansas  (1910)  30  Sup.  Ct  476, 
217  U.  S.  136,  54  L.  Ed.  698,  reversing 
judgment  (1907)  107  S.  W.  1180,  85 
Ark.  311,  122  Am.  St.  Rep.  33. 

General  findings  against  carrier  in 
garnishment  by  creditor  of  shipper  to 
recover  charges  in  excess  of  special 
rate  involve  interpretation  of  Inter- 
state Commerce  Act,  so  as  to  give  the 
court  jurisdiction.  Kansas  City  South- 
ern R.  Co.  V.  C.  H.  Albers  Commission 
Co.  (1912)  32  Sup.  Ct  316,  322,  223 
U.  S.  573,  56  L.  Ed.  556,  reversing 
judgment  (1908)  99  Pac.  819,  79  Kan. 
59. 

Right  or  immunity  under  a  statute  of 
(Jnited  Stetes  held  specially  set  up  and 
claimed  in  the  state  court  Kansas  City 
Southern  R.  Co.  v.  C.  H.  Albers  Com- 
mission Co.  (1912)  32  Sup.  Ct.  316, 
320,  223  U.  S.  573,  56  L.  Ed.  556,  re- 
versing  judgment  (1908)  99  Pac.  819, 
79  Kan.  59. 

A  decision  of  a  state  court  sustain- 
ing the  defense  of  illegality  under  Laws 
MisB.  1908,  c.  115,  prohibiting  the  sale 
of  malt  liquors,  in  a  suit  by  a  nonresi- 
dent manufacturer  of  a  beverage,  to 
recover  the  amount  due  for  the  right 
to  make  local  sales,  does  not  affect  any 
right  incident  to  interstate  commerce. 
Purity  Extract  &  Tonic  Co.  v.  Lynch 
(1912)  33  Sup.  Ct.  44,  226  U.  S.  192, 
57  L.  Ed.  184,  affirming  judgment 
(1911)  56  South.  316,  100  Miss.  650. 

ContentionB  of  defendant  railroad, 
sued  in  state  courts  under  state  stat- 
ute, that  the  injuries  causing  the  death 
of  an  employ^  were  received  in  inter- 
state commerce,  and  that  its  liability 
was  controlled  by  Employers'  Liabili^ 
Act  April  22,  1908,  present  federal 
qnestions  which,  when  decided  by  the 
state  court,  will  support  a  writ  of  er- 
ror. St  Louis,  S.  F.  &  T.  R.  Co.  v. 
Seale  (1913)  33  S.  Ct  651,  229  U.  S. 
156,  57  L.  Ed.  1129,  reversing  judg- 
ment (Tex.  Civ.  App.  1912)  148  S.  W. 
1099. 

A  decision  affirming  a  judgment  for 
plaintiff  based  on  Hours  of  Service  Act 
March  4,  1907,  and  Employers*  Liabil- 
ity Act  April  22,  1908,  where  defendant 
had  requested  an  instruction  in  his  fa- 
vor, involves  an  adverse  determination 
of  a  federal  question.  St.  Louis,  I.  M. 
&  S.  Ry.  Co.  V.  McWhirter  (1913)  33 
S.  Ct  858,  229  U.  S.  265,  57  L.  Ed. 
1179.  reversing  judgment  (1911)  140 
S.  W.  672,  145  Ky.  427. 

A  decision  having  substantial  support 
in  the  record  that  the  pleadings  and 
evidence  in  an  action  for  death  against 
an  interstate  railway  company  demon- 
state  that  the  deceased  was  in  the  em- 
ploy of  an  express  company  rather  than 
of  the  railway  company,  and  that 
therefore  the  defendant's  liability  was 
not  controlled  by  the  federal  Employ- 


ers' Liability  Act  of  April  22,  1908,  in- 
volves no  denial  of  any  asserted  fed- 
eral right  Missouri,  K.  &  T.  Ry.  Co. 
V.  West  (1914)  34  Sup.  Ct  471,  232 
U.  S.  682,  58  L.  Ed.  795. 

A  judgment  enforcing  liability  of  con- 
necting carriers  for  loss  of  an  inter- 
state shipment  by  an  extraordinary 
flood  which  started  a  fire  in  cars  con- 
taining quick  lime  is  not  reviewable, 
though  the  state  court  ruled  adversely 
on  the  carriers'  contention  that  under 
Carmack  Amendment  June  29,  1906,  § 
7,  pars.  11,  12,  stipulations  in  bill  of 
lading  that  they  should  not  be  liable 
imless  plaintiff  showed  that  one  of  the 
carriers  negligently  failed  to  take  rea- 
sonable precautions  to  avoid  loss  where 
the  court  found  that  such  carrier  negli- 
gently permitted  the  cars  to  remain 
within  the  influence  of  the  rising  flood. 
New  Orleans  &  N.  E.  R.  /Co.  v.  Na- 
tional Rice  Mill.  Co.  (1914)  34  S.  Ct 
726,  234  U.  S.  80,  58  L.  Ed.  1223,  dis- 
missing writ  of  error  National  Rice 
Milling  Co.  v.  New  Orleans  &  N.  E.  R. 
Co.  (1913)  61  So.  708,  132  La.  615. 

A  decision  adverse  to  plaintiff  in  er- 
ror's contention  that  under  the  federal 
employers*  liability  and  safety  appli- 
ance acts  it  could  rely  on  the  common- 
law  defense  of  assumption  of  risk  is 
reviewable  in  the  federal  Supreme 
Court  Southern  R.  Co.  v.  Crockett 
(1914)  34  S.  Ct  897,  234  U.  S.  725, 
58  L.  Ed.  1564. 

A  decision  enforcing  liability  of  rail- 
road for  injuries  to  an  interstate  pas- 
senger traveling  on  a  pass  issued  un- 
der Act  June  29,  1906,  $  1,  as  wife  of 
an  employ^,  on  the  ground  that  the 
pass  was  issued  in  consideration  of  the 
employe's  services  and  that  she  was 
not  bound  by  a  stipulation  exempting 
the  carrier  from  liability,  presents  a 
federal  question.  Charleston  &  W.  C. 
R.  Co.  V.  Thompson  (1914)  34  S.  Ct 
964,  234  U.  S.  576,  58  L.  Ed.  1476,  re- 
versing judgment  (1913)  79  S.  E.  242, 
13  Ga.  App.  541. 

Question  sustaining  appellate  juris- 
diction of  federal  Supreme  Court  over 
state  court  held  not  involved  in  rulings 
in  suit  by  an  elevator  company  to  re- 
cover reasonable  compensation  from  a 
carrier,  for  services  in  handling  grain, 
excluding  evidence  offered  by  the  car- 
rier on  the  ground  that  further  pay- 
ment would  be  contrary  to  the  Inter- 
state Commerce  Act.  Pennsylvania  R. 
Co.  V.  Keystone  Elevator  &  Warehouse 
Co.  (1315)  35  S.  Ct  644,  237  U.  S. 
432,  59  L.  Ed.  1035,  dismissing  appeal 
Keystone  Elevator  &  Warehouse  Co.  v. 
Pennsylvania  R.  Co.  (1914)  92  A.  340, 
246  Pa.  336. 

Right  of  carrier  under  Federal  Em- 
ployers' Liability  Act  April  22,  1908,  to 
prove  contributory  negligence  in  miti- 
gation of  damages,  is  not  infringed  by 
granting  a  partial  new  trial  for  assess- 
ment of  damages,  where  the  first  trial 
found  that  the  carrier  was  negligent 
and  the  employ 6  was  free  from  con- 
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tributory  negligence.  Norfolk  Southern 
R.  Co.  V.  Ferebee  (1915)  35  S.  Ct 
781,  238  U.  S.  269,  59  L.  Ed.  1303,  af- 
firming judgments  C^erebee  y.  Norfolk 
Southern  R.  Co.  (1913)  79  S.  E.  685, 
163  N.  C.  351,  52  L.  R.  A.  (N.  S.)  1114 
and  Id.  (1914)  83  S.  E.  860,  167  N.  O. 
290. 

Judgment  of  state  court  awarding 
shipper  damages  for  payment  of  re- 
bates to  other  shippers  for  a  like  serv- 
ice should  not  be  reversed  on  the  the- 
ory that  some  of  the  shipments  were 
destined  for  points  outside  the  state, 
where  the  record  does  not  contain  all 
the  evidence,  but  shows  that  some  of 
the  shipments  were  listed  as  "Coal — 
Intrastate."  Pennsylvania  R.  Co.  v. 
Mitchell  Coal  &  Coke  Co.  (1915)  35 
S.  Ct  787,  238  U.  S.  251,  59  L.  Ed. 
1293,  affirming  judgment  Mitchell  Coal 
&  Coke  Coi  V.  Pennsylvania  R.  Co. 
(1913)  88  A.  743,  241  Pa,  536. 

See  Const,  art  1,  §  8,  d.  3,  for  full 
exposition  of  decisions  on  subject  of 
interstate  commerce. 

69.  Legal  tender  or  medium  of  pay- 
ment.— Where  a  plaintiff  in  error  claim- 
ed he  was  entitled  to  have  a  note  held 
by  him,  and  made  by  defendant  in  er- 
ror, paid  in  gold  or  silver  under  the 
Constitution,  on  a  proper  construction 
of  various  clauses  thereof,  and  the  de- 
cision was  against  him,  the  Supreme 
Court  has  jurisdiction.  Trebilcock  v. 
Wilson  (1871)  12  WalL  687,  692,  20  L. 
Ed.  460. 

Where  a  record  in  the  supreme  court 
shows  no  other  reason  why  the  court 
of  appeals  of  Kentucky  sustained  a  de- 
murrer to  the  plea  in  an  action  on  a 
note  than  that  it  was  made  in  legal 
tender  notes  of  the  United  States,  it 
sufficiently  appears  that  the  question  of 
the  validity  of  these  notes  as  a  tender 
was  made  and  decided  in  the  negative, 
and  the  supreme  court  has  jurisdiction. 
Dooley  v.  Smith  (1871)  80  U.  S.  (13 
Wall.)  604,  20  L.  Ed.  547. 

Where  an  inferior  state  court  decid- 
ed a  case  on  the  question  of  legal  ten- 
der, which  would  give  the  supreme 
court  jurisdiction,  and  the  state  appel- 
late court  affirmed  the  judgment  for 
the  defendant,  without  opinion,  it  would 
not  be  presumed  that  the  appellate 
court  had  disagreed  with  a  decision  of 
the  United  States  supreme  court  on  the 
point  of  jurisdiction.  Keith  v.  Clark 
(1878)  97  U.  S.  454,  456,  24  L.  Ed. 
1071. 

Where  plaintiff  tendered  the  treasur- 
er of  Charleston  county,  S.  C,  coupons 
of  state  bonds  in  payment  of  taxes, 
and  the  tender  was  refused,  and  he 
then  paid  the  taxes  under  protest,  and 
sued  in  the  state  court  to  recover,  un- 
der a  state  statute  which  provides  that 
any  person  who  pays,  under  protest, 
taxes  which  he  conceives  to  be  unjust 
or  illegal,  may  sue  the  county  treasur- 
er therefor,  and,  if  successful  in  his 
suit,  shall  be  repaid  his  taxes  from  the 
state  treasury,  a  decision  for  defend- 
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ant,  on  the  ground  that  plaintiff's  case 
did  not  come  within  the  statute,  was 
not  reviewable.  De  Saussure  v.  Gail- 
lard  (1888)  127  U.  S.  216,  8  Sup.  Ct 
1053,  32  L.  Ed.  125. 

A  contention  by  defendant  that  a  cob 
tendered  to  it  by  plaintiff  was  not  legal 
tender  under  the  laws  of  the  United 
States  is  not  a  claim  to  a  right  under 
such  laws,  but  a  denial  of  such  a  claim, 
and  a  decision  on  that  issue  adverse  to 
defendant  is  not  against  such  a  right, 
so  as  to  authorize  a  review  by  the  su- 
preme court.  Jersey  City  &  B.  R.  Co. 
V.  Morgan  (1895)  160  U.  S.  288,  16 
Sup.  Ct  276,  40  L.  Ed.  430. 

Where  under  a  statute  the  power  to 
borrow  "money"  and  issue  negotiable 
bonds  therefor  meant  the  power  to 
borrow,  and  to  pay  in  whatever  was 
money  under  the  constitution  and  laws 
of  the  United  States,  a  decision  which 
limited  the  power  to  another  kind  of 
money  than  gold  coin,  involved  denial 
of  a  right  claimed  under  the  constitu- 
tion and  laws  of  the  United  States,  and 
was  therefore  reviewable  by  the  su- 
preme court  of  the  United  States. 
Woodruff  V.  Mississippi  (1896)  162  U. 
S.  291,  16  Sup.  Ct  820,  40  L.  Ed.  973. 

The  Cdulention  in  a  state  court  tliat 
a  contijct  for  the  payment  of  gold 
coin  is  invalid  will  not  be  ground  for 
writ  of  error  from  the  supreme  court 
of  the  United  States,  when  the  decree 
of  the  state  court  is  for  payment  of  a 
certain  amount  in  dollars  and  cents, 
without  specifying  any  particular  kind 
of  money,  and  this  is  affirmed  by  the 
supreme  court  of  the  state  on  the 
ground  that  the  defendants  have  not 
been  prejudiced  by  merely  requiring 
them  to  respond  in  lawful  money.  Rae 
V.  Homestead  Loan  &  Guaranty  Co. 
(1900)  20  S.  Ct  341,  176  U.  S.  121, 
44  L.  Ed.  398,  dismissing  writ  of  error 
(1899)  53  N.  B.  220,  178  111.  369. 

In  a  suit  in  a  state  court  on  a  promis- 
sory note,  payable  in  the  gold  of  the 
United  States,  if  such  court  refuses  to 
render  a  judgment  thereon  payable  in 
such  coin,  the  Supreme  Court  of  the 
United  States  has  jurisdiction  of  such 
cause  on  a  writ  of  error.  Churchman 
V.  Martin  (1876)  64  Ind.  380. 

70.  Mines  and  minerals<»In  a  suit  to 
recover  mineral  lands  on  the  Pacific 
Coast,  with  the  mines  therein,  on  an  al- 
legation of  record  of  prior  possession 
of  the  land  for  the  purpose  of  taking 
out  the  minerals,  without  an  allegation 
that  such  possession  is  had  under  au- 
thority, or  by  some  treaty  or  statute, 
of  the  United  States,  the  Supreme  Court 
has  no  jurisdiction.  Mining  Co.  v. 
Boggs  (1865)  70  U.  S,  (3  Wall.)  304, 18 
L.  Ed.  245. 

A  suit  to  try  adverse  rights  to  a  min- 
ing claim,  does  not  necessarily  involve 
a  federal  question.  Bushnell  v.  Crooke 
Mining  &  Smelting  Co.  (1893)  148  U. 
S.  682,  13  Sup.  Ct  771,  37  L.  Ed.  610; 
Telluride  Power  Transmission  Co.  v. 
Rio  Grande  Western  R.  Co.  (1900)  20 
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Sap.  Ct.  246,  175  U.  S.  639,  44  L.  Ed. 
306;  Beals  v.  Cone  (1903)  23  S.  Ct 
275,  188  U.  S.  184,  47  L.  Ed.  435,  dis- 
missing writ  of  error  (1900)  62  P.  948, 
27  Colo.  473,  83  Am.  St.  Rep.  92;  Mc- 
Millen  v.  Ferrum  Min.  Co.  (1905)  25 
Sup.  Ct  533,  197  U.  S.  343,  49  L.  Ed. 
784,  dismissing  writ  of  error  (1902)  74 
P.  461,  32  Colo.  38,  105  Am.  St  Rep. 
64.  And  see  post,  §§  4622,  4623,  and 
notes  thereunder. 

Errors  assigned  in  the  court's  hold- 
ings that  a  record  sufficiently  identified 
a  mining  claim,  and  that  the  annual 
labor  should  not  be  measured  by  its 
actual  value,  but  by  a  speculative  value 
in  advance,  show  no  federal  question. 
Quimby  v.  Boyd  (1888)  128  U.  S.  488, 
9  Sup.  Ct.  147,  32  L.  Ed.  502. 

A  suit  turning  largely  on  the  con- 
struction of  Mills'  Ann.  St.  Colo.  §  3149, 
limiting  mining  claims  to  150  feet  on 
each  side  of  the  center,  where  the  ques- 
tion submitted  to  the  jury  is  in  which 
direction  the  lode  in  controversy  prop- 
erly ran,  and  whether  it  crossed  the 
side  lines  at  a  distance  greater  than 
150  feet  from  the  center  of  a  conflict- 
ing  claim,  does  not  involve  the  con- 
struction of  any  federal  statute.  Bush- 
nell  V.  Crooke  Mining  &  Smelting  Co. 
(1893)  148  U.  S.  682,  13  Sup.  Ct  771, 
37   L.  Ed.  610. 

A  decision  that  the  holder  of  a  min- 
ing claim  had  no  right  to  appropriate 
^old  at  the  intersection  of  two  veins  is 
not  reviewable,  as  presenting  a  federal 
question,  when .  the  state  court  based 
its  decision  on  the  ground  that  such 
holder  was  estopped,  by  a  deed  pre- 
viously made  by  him,  to  claim  the  gold 
at  such  point  of  intersection.  GilUs  v. 
Stinchfield  (1895)  159  U.  S.  658, 16  Sup. 
Ct.  131,  40  li.  Ed.  295. 

Xhat  defendant  in  a  suit  to  quiet  title 
to  a  mining  claim  claims  title  under  a 
location  made  under  the  general  min- 
ing laws  is  not  in  itself  sufficient  to 
raise  a  federal  question,  where  the 
gravamen  of  defendant's  argument  was 
not  the  denial  of  any  right  under  the 
mining  laws,  but  the  invalidity  of  the 
proceedings  in  a  state  court  under 
'which  the  plaintiffs  claimed  to  have  ac- 
quired title  by  virtue  of  a  prior  loca- 
tion. De  Lamar's  Nevada  Gold  Min.  Co. 
▼,  Nesbitt  (1900)  20  S.  Ct  715,  177 
XJ.   S.  523,  44  L.  Ed.  872. 

A  decision  sustaining  the  defense  of 
laches  against  the  assertion  of  a  right 
to  a  mining  claim  after  it  had  been 
abandoned  for  14  years,  during  which 
an  apparent  title  had  been  obtained  un- 
der a  patent  to  a  probate  judge  for 
the  property  as  part  of  a  town  site,  is 
based  on  a  ground  independent  of  any 
federal  question.  Moran  v.  Horsky 
(19O0)  20  S.  Ct  856,  178  U.  S.  205,  44 
X^.  £d.  1038,  dismissing  writ  of  error 
Sorsky  v.  Moran  (1898)  53  P.  1064,  21 
Mont  845. 

A  writ  of  error  to  review  a  decision 
in  favor  of  the  lessor  of  a  mining  claim 
agsdnat  lessees  who  had  attempted  to 


make  a  new  location  would  be  dismiss- 
ed, when  one  ground  of  the  case  was 
that  the  lessees  were  estopped  to  con- 
test the  rights  of  the  lessor.  Lowry 
V.  Silver  City  Gold  &  Silver  Mining  Co. 
(1900)  21  Sup.  Ct  104,  179  U.  S.  196, 
45  L.  Ed.  151. 

Question  of  estoppel  of  a  party  to 
deny  the  validity  of  a  mining  location  is 
not  a  federal  question.  A  decision  that 
a  cotenant  who  relocates  a  mining  claim 
held  in  common  is  a  trustee  for  all  the 
cotenants  does  not  determine  a  federal 
question.  Speed  v.  McCarthy  (1901) 
21  S.  Ct  613,  181  U.  S.  269,  45  L.  Ed. 
855,  dismissing  writ  of  error  McCarthy 
▼.  Speed  (1899)  80  N.W.  135,  12  S.  D. 
7.  50  L.  It  A.  190. 

A  ruling  adverse  to  plaintiff's  claim 
that  the  decision  by  the  land  depart- 
ment of  a  question  of  fact  on  the  hear- 
ing of  a  protest  filed  by  him  and  others 
against  defendants'  original  mineral  en- 
try was  res  judicata  in  an  adverse  suit 
in  which  defendants  rely  on  a  subse- 
quent entry  is  not  a  decision  of  a  fed- 
eral question.  Whether  statements 
made  on  a  hearing,  before  the  land  de- 
partment, of  a  protest  against  a  min- 
eral entry,  work  an  estoppel  in  pais 
which  amounts  to  a  defense  to  a  claim 
of  title  under  a  subsequent  entry,  in- 
volves no  federal  question.  Beals  v. 
Cone  (1903)  23  S.  Ct.  275.  188  U.  S. 
184,  47  L.  Ed.  435,  dismissing  writ  of 
error  (1900)  62  P.  948,  27  Colo.  473, 
83  Am.  St  Rep.  92. 

A  federal  question  is  involved  in  a  de- 
cision of  a  state  court  in  favor  of  plain- 
tiff in  a  Cf>ntroversy  over  the  owner- 
ship of  ore,  in  which  defendant  claimed 
that  under  Act  May  10,  1872,  c.  152,  {§ 
2,  3,  title  thereto  passed  to  it  through 
its  patent  instead  of  to  plaintiff,  be- 
cause the  end  lines  of  the  latter's  pat- 
ent were  not  parallel;  plaintiff  con- 
tending that  its  title  was  acquired  un- 
der Act  July  26,  1866,  c.  262,  which  did 
not  require  parallelism  of  end  lines. 
Kennedy  Min.  &  Mill.  Co.  v.  Argonaut 
Min.  Co.  (1903)  23  S.  Ct  501,  189  U. 
S.  1,  47  Ia  Ed.  685,  affirming  judgment 
Argonaut  Min.  Co.  v.  Kennedy  Min.  & 
Mill.  Co.  (1900)  63  P.  148,  131  Cal.  15, 
82  Am.  St  Rep.  317. 

Averments  in  a  bill  in  equity  in  a 
federal  circuit  court  by  the  party  claim- 
ing an  interest  in  a  mining  claim  by  vir- 
tue of  a  purchase  from  an  administra- 
tor under  a  decree  of  the  probate  court 
that  a  subsequent  decree  annulling  the 
prior  decree  was  invalid  for  want  of 
jurisdiction  to  render  it  at  a  subsequent 
term  for  want  of  notice  and  for  lack 
of  evidence  would  not  have  brought  the 
case  within  this  section  if  proceedings 
to  review  the  case  had  been  a  writ  of 
error  to  a  state  court  Empire  State- 
Idaho  Mining  &  Developing  Co.  v.  Han- 
ley  (1905)  25  Sup.  Ct  691,  692,  198 
U.  S.  292,  49  L.  Ed.  1056. 

A  decision  that  the  statute  of  limita- 
tions making  adverse  possession  of  real 
property  for  seven  years  a  bar  to  its 
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recovery  operates  to  defeat  an  action 
to  try  title  to  conflicting  mining  claims, 
in  which  the  defeated  party  relied  on 
a  relocation  of  a  forfeited  claim,  in- 
volves a  denial  of  federal  rights  where 
the  state  court  treated  as  irrelevant 
and  immaterial  evidence  tending  to  show 
that  the  premises  in  dispute  were  em- 
braced in  the  forfeited  location,  and 
that  possession  of  that  claim  was  held 
and  retained  from  a  time  at  least  con- 
temporaneous with  the  initiation  of  the 
conflicting  locations  almost  up  to  the 
relocation.  Lavagnino  v.  Uhlig  (1905) 
25  S.  Ct  716,  198  U.  S.  443,  49  L.  Ed. 
1119,  affirming  judgment  (1903)  71  P. 
1046,  26  Utah,  1',  99  Am.  St.  Rep.  808. 

A  decision  that  the  determination  of 
the  trial  court,  based  on  conflicting  tes- 
timony, that  the  original  locators  of  a 
mining  claim  had  resumed  their  assess- 
ment work  before  an  attempted  ad- 
verse relocation,  was  conclusive  on  ap- 
peal, does  not  amount  to  a  denial  of  the 
right  of  relocation,  so  as  to  permit  a 
review.  Yosemite  Gold  Min.  &  Mill.  Co. 
V.  Emerson  (1908)  28  S.  Ct  196,  208 
U.  S.  251  52  L.  Ed.  374,  affirming  judg- 
ment Emerson  v.  Yosemite  Gold  Min.  & 
Mill.  Co.  (1906)  85  P.  122,  149  Cal.  50. 

A  decision  rejecting  the  contention  of 
an  owner  of  a  mining  claim  that  a  cer- 
tain vein  or  lode  has  part  of  its  apex 
in  his  claim  is  not  reviewable,  where  the 
case  turned  on  a  question  of  fact.  Mam- 
moth Mill.  Co.  V.  Grand  Central  Min. 
Co.  (1909)  29  S.  Ct.  413.  213  U.  S.  72, 
53  li.  Ed.  702. 

71.  National  banks^-In  order  that  the 
court  may  acquire  jurisdiction  under 
the  national  bank  act,  the  question  is 
whether  the  appellant  has,  by  the  judg- 
ment below,  been  denied  a  right  there- 
under which  he  claimed  for  himself,  and 
not  for  a  third  person  in  whose  title  he 
had  no  interest.  Miller  v.  Lancaster 
Nat  Bank  (1883)  106  U,  S.  542,  1  Sup. 
Ct.  536,  27  L.  Ed.  289. 

That  a  state  court  decides  in  a  suit 
by  a  national  bank  against  a  corpora- 
tion that  neither  a  national  bank  nor 
any  other  person  can  in  such  a  suit 
recover  more  than  the  legal  rate  of 
interest,  while  it  has  previously  ex- 
pressed the  opinion  that,  against  a  cor- 
poration under  the  state  law,  an  in- 
dividual may  recover  more  than  the 
statutory  rate,  does  not  involve  a  dis- 
crimination against  national  banks. 
Union  Nat.  Bank  v.  Louisville,  N.  A. 
&  C.  R  Co.  (1896)  16  Sup.  Ct  1039, 
1040,  163  U.  S.  325,  41  L.  Ed.  177. 

In  an  action  against  a  national  bank 
to  charge  it  as  stockholder  in  another 
corporation,  an  averment  in  its  an- 
swer that  the  stock  was  issued  to  it 
"without  authority  of  law"  must  be 
construed  as  referring  to  the  law  of  the 
United  States  governing  national  banks, 
and  therefore  raises  a  federal  question. 
California  Nat  Bank  v.  Kennedy  (1897) 
17  Sup.  Ct.  831,  832,  167  U.  S.  362, 
42  L.  Ed.  198. 
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72. Gifts  of  bank  share8.F-A  de- 
cision that  by  a  donatio  causa  mortis 
the  equitable  title  in  national  bank 
shares  passed  to  the  donee,  under  gen- 
eral principles  of  law,  involves  no  fed- 
eral question.  Leyson  v.  Davis  (1898) 
18  Sup.  Ct  500,  170  U.  S.  36,  42  L.  Ed. 
939. 

73. Liability  of  officers,  directors, 

and  8hareholder8.~An  action  by  assign- 
ors of  national  bank  stock  against  their 
assignee  to  recover  payments  which 
they  have  been  compelled  to  make  to- 
wards the  bank's  liabilities,  owing  to 
the  fact  that  the  transfer  was  not 
properly  registered  on  the  bank's  books, 
is  not  within  federal  jurisdiction  as 
arising  out  of  the  national  banking  act 
Lessassier  v.  Kennedy  (1887)  8  Sup. 
Ct.  244, 123  U.  S.  521,  31  L.  Ed.  262. 

A  decision  that  by  reason  of  their 
false  assumption  of  corporate  authority 
the  officers,  directors,  and  shareholders 
of  what  purported  to  be  a  national  bank, 
but  which  never  obtained  legal  authority 
to  do  business,  became  liable  as  part- 
ners, on  the  principle  of  agency,  for 
contracts  entered  into  in  the  name  of 
the  corporation,  does  not  involve  any 
federal  question.  Seeberger  v.  McCor- 
mick  (1899)  20  Sup.  Ct  128,  175  U. 
S.  274,  44  L.  Ed.  161,  dismissing  appeal 
McCormick  v.  Market  Nat  Bank  (1896) 
44  N.  E.  381,  162  111.  100. 

A  decision  that  the  statute  of  limita- 
tions applicable  to  the  right  to  enforce 
the  individual  liability  of  stockholders 
in  national  banks  is  put  in  motion  by  a 
delay  of  the  Comptroller  of  the  Cur- 
rency in  making  an  assessment  involves 
a  f<'deral  question.  Rankin  v.  Barton 
(1905)  26  Sup.  Ct  29,  199  U.  S.  228, 

50  L.    Ed.    163,    reversing    judgment 

(1904)  77  Pac.  531,  69  Kan.  629. 
Express  denial  of  an  immunity  claim- 
ed in  both  the  trial  and  appellate  courts 
by  officers  and  directors  of  a  national 
bank  in  respect  to  the  rule  of  liability 
applied  for  making  false  official  reports 
as  to  the  bank's  financial  condition  is 
sufficient  to  sustain  the  exercise  by  the 
court  of  its  appellate  jurisdiction  over 
state  courts.  Yates  v.  Jones  Nat.  Bank 
(1907)  27  Sup.  Ct  638,  206  U.  S.  158, 

51  L.  Ed.  1002.  modifying  judgment  Id. 

(1905)  105  N.  W.  287,  74  Neb.  734. 
74.  _.  Powers     and     liabilities    of 

banks^-The  court  has  jurisdiction  to 
re-examine  a  judgment  involving  the 
right  of  a  national  bank  to  purchase  a 
promissory  note  secured  by  a  deed  of 
trust  on  real  estate.  Swope  v.  Leffing- 
well  (1881)  105  U.  S.  3,  26  L.  Ed.  939. 
Where  in  an  action  in  a  state  court 
for  the  breach  of  a  contract  by  which  a 
national  bank  purchased  municipal 
bonds  and  agreed  to  return  them  to  the 
seller  at  the  purchase  price,  or  less, 
the  bank  interposed  the  defense  that  it 
was  forbidden  by  the  national  banking 
act  to  make  the  contract  and  that  it 
was  exempted  from  all  liability  thereon, 
a  judgment  that  no  such  exemption  es 
iated  was  subject  to  review,  though  the 
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State  court  rested  its  Jadgment  on  gen- 
eral principles  of  law,  and  did  not  ex- 
pressly determine  whether  the  act  of 
congress  forbade  a  national  bank  from 
making  such  a  contract.  Logan  County 
Nat.  Bank  v.  Townsend  (1891)  139  U. 
S.  67.  11  Sup.  Ct  496,  35  L.  Ed.  107, 
affirming  (Ky.  1887)  3  S.  W.  122. 

In  an  action  on  a  note  against  a  na- 
tional bank,  wherein  the  only  defense 
raised  is  that  the  giving  of  the  note  was 
part  of  a  transaction  in  which  the  bank 
illegally  purchased  its  own  stock,  a  de- 
cision based  on  the  fact  that  the  pur- 
chase of  stock  and  giving  of  the  note 
were  separate  transactions  is  not  re- 
viewable, as  being  adverse  to  a  liability 
claimed  under  United  States  laws. 
Chemical  Nat.  Bank  v.  City  Bank 
(1896)  160  U.  S.  646,  16  Sup.  Ct.  417, 
40  L.  Ed.  568. 

Where,  after  the  filing  of  articles  of 
association  and  a  certificate  of  organi- 
cation  of  a  national  bank  with  the  comp- 
troller of  the  currency,  but  before  he 
bad  authorized  the  bank  to  begin  busi- 
ness, a  lease  was  made  in  its  name  of 
'a  banking  building,  and  the  bank  was 
never  authorized  to  do  business,  and  in 
fact  transacted  none,  and  in  an  action 
subsequently  brought  in  a  state  court 
against  it  for  rent  it  set  up  that  the 
lease  was  void  under  the  prohibition 
against  doing  "any  business,  except  such 
as  is  incidental  and  necessarily  prelimi- 
nary to  its  organization,"  until  author- 
ized thereto  by  the  comptroller,  the 
claims  of  plaintiff  that  the  business  of 
obtaining  the  lease  was  "incidental," 
that  the  bank,  after  filing  its  articles  and 
certificate,  could  make  contracts  ap- 
propriate to  the  banking  business  which 
would  be  valid  as  between  the  parties, 
but  might  afiPord  ground  for  forfeiting 
its  charter,  were  claims  of  right  under 
a  federal  statute.  McCormick  v.  Mar- 
ket Nat  Bank  of  Chicago  (1897)  17 
Sup.  Ct.  433,  165  U.  S.  538,  41  L.  Ed. 
817. 

Where  a  national  bank  defended  an 
action  for  conversion  of  collateral  on 
the  ground  that  it  was  prohibited  by 
the  national  banking  act  from  making 
such  collateral  agreement,  a  decision 
allowing  a  recovery  by  plaintiff  neces- 
sarily determined  the  contention  ad- 
versely to  defendant,  and  was  review- 
able, though  the  state  court's  judgment 
was  based  on  general  principles,  apart 
from  the  question  of  ultra  vires.  First 
Nat.  Bank  v.  Anderson  (1899)  19  Sup. 
Ct.  284,  285,  172  U.  S.  573,  43  L.  Ed. 
558. 

A  claim  by  a  national  bank  that  it 
is  not  liable  to  be  sued  on  notes  issued 
by  the  state  bank,  to  succeed  which  it 
was  organized,  because  suit  was  not 
brought  nor  the  notes  presented  for  re- 
demption within  six  years  of  the  closing 
of  its  business,  is  a  claim  for  immunity 
under  a  statute  of  the  United  States, 
which  when  denied  by  the  state  court, 
warrants  review  by  the  United  States 
Supreme  Court  Metropolitan  Nat. 
Bank  ▼•  Claggett  (1891)   12  Sup.  Ct 


60,  141  U.  S.  520,  35  L.  Ed.  841.  See 
Miller  v.  National  Bank  of  Lancaster 
(1883)  1  Sup.  Ct  536,  106  U.  S.  542, 
27  L.  Ed.  289,  holding  that  a  judgment 
awarding  a  national  bank  possession  of 
land  did  not  deny  any  "title,  right, 
privilege,  or  immunity"  under  the  na- 
tional banking  act 

75.  —  Taxation  of  bank  shares^— A 

decision  that  A.,  living  in  B.,  was  liable 
under  Act  June  3,  1864,  §  41.  post,  § 
9784,  and  a  state  statute  providing  that 
shares  shall  be  included  in  the  assess- 
ment of  taxes  at  the  place  where  the 
shareholder  resides  to  be  taxed  on 
shares  in  a  bank  in  B.  was  not  a  deci- 
sion where  the  validity  of  a  state  stat- 
ute had  been  drawn  in  question  as  re- 
pugnant to  a  law  of  the  United  States. 
Austin  V.  Aldermen  of  Boston  (1H68) 
74  U.  S.  (7  Wall.)  694,  19  L.  Ed.  224. 

A  decision  that,  in  the  absence  of 
fraud  or  intentional  wrong,  the  mem- 
bers of  the  board  of  assessors  for  the 
city  of  Albany  are  not  personally  lia- 
ble in  damages  to  a  party  for  any  error 
they  commit  in  officially  assessing  his 
shares  of  national  bank  stock,  does  not 
present  a  federal  question.  Williams  v. 
Weaver  (1879)  100  U.  S.  547,  25  L. 
Ed.  70& 

76.  —  Trusts.— Where,  In  a  suit  in 
a  state  court  against  a  national  bank 
and  its  receiver  to  recover  money  in 
the  latter's  hands  claimed  to  have  been 
held  by  the  bank  as  a  trust  fund,  no 
right  to  appropriate  trust  funds  was 
claimed  by  defendants  under  any  law  of 
the  United  States,  and  no  claim  was 
made  by  them  that  any  judgment  which 
might  be  rendered  for  plaintiff  would 
contravene  any  provision  of  the  banking 
act,  and  the  court  merely  adjudged  that 
the  money  constituted  a  trust  fund,  to 
which  plaintiff  was  entitled,  no  federal 
question  is  involved.  Capital  Nat. 
Bank  v.  First  Nat  Bank  (1899)  19  S. 
Ct  202,  172  U.  S.  425,  43  L.  Ed.  502, 
affirming  judgment  (1896)  69  N.  W. 
1151,  49  Neb.  795. 

77.  —  Usury.— The  right  given  na- 
tional banks  to  charge  the  same  inter- 
est rate  as  state  banks  of  issue,  is  not 
"specially  set  up  or  claimed,"  when  the 
only  objection  made  to  the  complaint  is 
that  it  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  this 
question  is  argued  and  determined  ac- 
cording to  technical  rules  of  pleading. 
Schuyler  Nat.  Bank  v.  Bollong  (1893) 
14  Sup.  Ct  24,  25,  150  U.  S.  85,  37 
L.  Ed.  1008. 

The  construction  of  a  state  usury 
law  in  the  case  of  a  loan  by  a  national 
bank  is  not  a  federal  question.  Union 
Nat  Bank  of  Chicago  v.  Louisville,  N. 
A.  &  C.  Ry.  Co.  (1896)  16  Sup.  Ct 
1039,  163  U.  S.  325,  41  L.  Ed.  177. 

A  decision  adverse  to  the  right  to  re- 
cover back  usurious  interest  from  a 
national  l>ank,  presents  a  federal  ques- 
tion. Talbot  v.  Sioux  Nat  Bank 
(1902)  22  S.  Ct  621,  185  U.  S.  182,  46 
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L.  Ed.  S62,  affirming  judgment  (1000) 
82  N.  W.  963,  111  Iowa,  583. 

A  decision  that  certain  conveyances 
absolute  on  their  face  are  mortgages  on 
the  ground  that  redemption  shall  be 
granted  only  on  condition  that  the 
grantor  should  be  charged  with  the  debt 
and  interest  is  not  reviewable,  though 
the  bill  avers  usury  exacted  by  a  na- 
tional bank  and  prays  that  the  entire 
interest  shall  be  adjudged  forfeited  un- 
der R.  S.  §§  5197,  5198.  post,  §§  9758, 
9759.  Holden  Land  &  Live  Stock  Co.  v. 
Interstate  Trading  Co.  (1914)  34  Sup. 
Ct.  661,  233  U.  S.  536,  58  L.  Ed.  1083, 
dismissing  appeal  (1912)  123  P.  733, 
87  Kan.  221. 

78.  Navigable  waters^— A  decision 
giving  land  covered  by  riparian  rights 
to  the  claimants  under  the  grant  of 
1807  was  only  a  construction  of  a  per- 
fected Spanish  title,  and  cannot  be  re- 
viewed. It  did  not  draw  in  question  an 
act  of  congress  or  any  authority  exer- 
cised under  the  constitution.  Kennedy 
V.  Hunt  (1849)  48  U.  S.  (7  How.)  586, 
12  L.  Ed.  829. 

Whether  land  formed  by  accretion 
along  the  banks  of  a  river  between  high 
and  low  water  marks  belongs  to  the 
state  if  the  river  is  navigable,  is  one 
to  be  determined  by  the  courts  of  the 
state.  Barney  v.  Keokuk  (1876)  94  U. 
S.  324,  24  L.  Ed.  224. 

Establishment  of  harbor  lines  by  a 
state  commission,  even  if  made  in  vio- 
lation of  federal  statute,  would  not  be 
a  violation  of  any  right  of  a  riparian 
owner  arising  thereunder,  so  that  re- 
fusal by  a  state  court  to  prohibit  the 
establishment  of  such  harbor  lines,  at 
suit  of  the  riparian  owner,  could  be  re- 
viewed. Tesler  v.  Washington  Harbor 
Line  Com'rs  (1892)  146  U.  S.  646,  13 
Sup.  Ct.  190,  36  L.  Ed.  1119. 

A  decision  in  an  action  at  law  for  a 
collision  on  a  navigable  river,  denying 
a  right  claimed  to  navigate  such  river 
in  accordance  with  the  statutory  rules 
of  navigation,  may  be  reviewed.  Belden 
V.  Chase  (1893)  150  U.  S.  674,  14  Sup. 
Ct.  264,  37  L.  Ed.  1218. 

A  decision  adverse  to  the  claim  of 
title  to  land  set  up  by  a  state  by  virtue 
of  its  right  of  sovereignty  over  the  beds 
of  lakes  meandered  by  the  United 
States  government  presents  no  federal 
question.  Action  of  surveyors  for  the 
federal  government  in  segregating  and 
setting  apart  a  lake  by  meander  lines 
from  the  public  land,  and  the  approval 
of  such  survey  by  the  commissioner 
of  the  general  land  office,  is  not  such  an 
adjudication  by  the  federal  government, 
ly  its  authorized  officers  and  agents, 
that  such  lake  is  the  property  of  the 
state,  and  not  a  part  of  the  public  do- 
main, that  a  denial  by  a  state  court  of 
the  state's  claim  of  title  to  the  bed  of 
such  lake  can  be  reviewed.  State  of 
Iowa  V.  Rood  (1902)  23  S.  Ct.  49,  187 
U.  S.  87,  47  L.  Ed.  86,  dismissing  appeal 
Rood  V.  Wallace  (1899)  79  N.  W.  449, 
109  Iowa,  5. 
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A  decision  adverse  to  the  claim  that, 
under  Mexican  and  Spanish  grants  con- 
lirmed  and  patented  under  federal  stat- 
ute, the  owners  of  the  land  were  en- 
titled to  riparian  rights  and  subter- 
ranean waters,  involves  no  federal 
question  where  the  validity  of  such  act 
was  not  drawn  in  question.  Hooker  v- 
City  of  Los  Angeles  (1903)  23  S.  Ct, 
395,  188  U.  S.  314,  47  L.  Ed.  487,  63 
L.  R.  A.  471,  dismissing  writ  of  error 
City  of  Los  Angeles  v.  Pomeroy  (1899) 
57  P.  585,  124  Cal.  597. 

Contention  that  the  congressional 
consent,  in  Act  June  28,  1&34,  c.  126, 
to  the  agreement  or  compact  between 
New  Jersey  and  New  York  respect- 
ing their  territorial  limits  and  juris- 
diction, vested  exclusive  jurisdiction  in 
the  federal  government  over  the  sea  ad- 
joining the  two  states,  does  not  raise  a 
federal  question,  where  there  is  nothing 
in  the  agreement  and  confirmatory 
state  statutes  abdicating  rights  in  favor 
of  the  United  States,  and  the  transac- 
tion simply  amounted  to  fixing  the 
boundaries  between  the  two  states. 
Hamburg  American  S.  S.  Co.  v.  Grube 
(1905)  25  S.  Ct.  352,  196  U.  S.  407. 
49  L.  Ed.  529. 

A  contention,  on  a  motion  for  a  di- 
rected verdict,  that  the  cession  to  the 
United  States,  in  Act  N.  J.  March  12, 
1846,  of  jurisdiction  over  a  certain 
strip  of  land  at  Sandy  Hook,  vested  in 
the  United  States  exclusive  legislative 
jurisdiction  over  the  littoral  waters  ex- 
tending three  mUes  to  the  eastward  of 
the  coast  line,  presents  a  federal  ques- 
tion. Hamburg  American  S.  S.  Co.  v. 
Grube  (1905)  25  S.  Ct.  352,  196  U.  S. 
407,  49  L.  Ed.  529. 

A  decision  that  the  grantee  from  the 
United  States,  through  the  state  of 
Arkansas  and  other  grantors,  took  no 
title  by  virtue  of  riparian  rights  to  lands 
lying, between  the  government  meander 
line  and  the  main  channel  of  a  river, 
whicli  lands  the  court  finds  to  be 
swampy,  checked  by  layous,  subject  to 
inundation,  but  reclaimable  to  some  ex- 
jtent  for  agricultural  purposes,  is  not 
reviewable.  Chapman  &  Dewey  Hiand 
Co.  V.  Bigelow  (1907)  27  S.  Ct.  679, 
206  U.  S.  41,  51  L.  Ed.  953,  dismissing 
writ  of  error  (1906)  92  S,  W.  534,  7T 
Ark.  338. 

Whether  construction  of  a  boom  in 
a  navigable  stream  lying  entirely  with- 
in the  state  is  authorized  by  state  stat- 
utes is  not  a  federal  question.  North 
Shore  Boom  &  Driving  Co.  v.  Nicomen 
Boom  Co.  (1909)  29  S.  Ct  355,  212  U. 
S.  406,  53  L.  Ed.  574. 

Assertion  that  state  statutes  have  un- 
dertaken to  confer  water  rights  upon  a 
municipality,  and  were  given  such  effect 
in  violation  of  federal  rights  of  riparian 
owners,  cannot  serve  as  the  basis  of  a 
writ  of  error  from  the  federal  Supreme 
Court  to  a  state  court,  where  the  latter 
court  holds  that  the  municipal  rig^hts 
were  not  determined  by  the  effect  of 
those  statutes,  but  upon  the  right  and 


Ch.  10) 


THE  JUDICIAL  CODE 


§1214 


title  secured  by  Spanish  and  Mexican 
laws,  and  the  subsequent  confirmation 
thereof  under  a  federal  statute.  Ripa- 
rian rights  asserted  to  have  been  secur- 
ed by  the  treaty  of  Guadalupe  Hidalgo 
between  the  United  States  and  Mexico, 
and  Act  March  3,  1851,  c.  41,  9  Stat 
631,  for  the  confirmation  of  titles  de- 
rived from  Spanish  and  Mexican  grants, 
are  not  rights  of  federal  origin,  which, 
when  denied,  lay  the  basis  for  a  writ  of 
error.  Los  Angeles  Farming  &  Milling 
Co.  V.  Los  Angeles  (1910)  30  Sup.  Ct 
452,  458,  217  U.  S.  217,  54  L.  Ed.  736. 
No  question  under  the  ordinance  for 
the  government  of  Northwest  Terri- 
tory, or  of  subsequent  congressional 
legislation,  which  merely  defines  rights 
dependent  on  navigability  remains  to 
support  the  appellate  jurisdiction  of 
the  federal  Supreme  Court  over  the 
state  court  which  has  decided  against 
the  fact  of  navigability.  A  judgment 
of  the  Illinois  Supreme  Court  affirming 
dismissal  of  the  state's  suit  to  restrain 
a  corporation  from  constructing  a  dam 
across  a  river  is  not  reviewable  in  the 
Supreme  Court  as  involving  a  federal 
question  presented  by  assertion  by  the 
state  of  a  public  right  from  the  navi- 
gability alleged  to  have  been  created  by 
concurrent  state  and  federal  action, 
where  the  state  court  merely  held  that 
there  had  been  no  concurrence  by  the 
state  in  the  project  to  make  the  river 
navigable,  that  it  was  not  navigable  in 
fact,  and  did  not  become  so  by  addition 
of  water  of  the  Chicago  Sanitary  Dis- 
trict, and  that  the  state  could  not  make 
it  navigable  and  destroy  vested  rights 
of  riparian  owners.  People  of  State  of 
Illinois  ex  rel.  Dunne  v.  Economy 
Light  &  Power  Co.  (1914)  34  S.  Ct. 
973,  234  U.  S.  497,  68  L.  Ed.  1429,  dis- 
missing writ  of  error  (1909)  89  N.  E. 
760.  241  lU.  290. 

79.  Patent  law8.~A  judgment  finding 
that  a  patent  had  been  erroneously 
issued  to  defendant,  and  decreeing  that 
he  hold  it  in  trust  for  the  plaintiff, 
raises  a  federal  question.  Baldwin  v. 
Stark  (1882)  107  U.  S.  463,  2  Sup.  Ct. 
473,  27  L.  Ed.  526. 

A  decision  in  an  action  between  citi- 
zens of  the  same  state,  on  an  agree- 
ment in  writing,  by  which  plaintiff,  the 
owner  of  letters  patent  already  once 
reissued,  granted  to  defendant  an  ex- 
clusive license  to  make  and  sell  the 
patented  article,  defendant  expressly 
acknowledging  the  validity  of  the  pat- 
ent, and  stipulating  that  plaintiff  might 
obtain  reissues,  and  promising  to  pay 
royalties  so  long  as  no  decision  adverse 
to  the  patent  should  have  been  render- 
ed, that  defendant  was  estopped  from 
denying  the  validity  of  subsequent  reis- 
sues of  the  letters,  is  not  a  decision  of 
any  questions  arising  under  the  patent 
laws.  Dale  Tile  Mfg.  Co.  v.  Hyatt 
(1888)  125  U.  S.  46,  8  Sup.  Ct.  756, 
81  L.  Ed.  683. 

Where  in  an  action  between  citisena 
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of  the  same  state,  on  a  contract  for 
royalties  on  a  patent  for  rope  reels, 
there  was  evidence  that  the  reels  made 
and  sold  by  defendant  were  substantial- 
ly like  those  mentioned  in  the  contract, 
and  at  the  time  of  the  admission  of  the 
evidence  no  letters  patent  were  in  the 
case,  and  in  the  instructions  of  the 
court  plaintiff's  right  of  recovery  was 
carefully  limited  to  such  reels,  the  case 
did  not  arise  under  the  patent  laws. 
Felix  V.  Scharnweber  (1888)  125  U.  S. 
54,  8  Sup.  Ct.  759,  31  L.  Ed.  687. 

Where,  in  an  action  for  stipulated 
royalties  for  the  use  under  license  from 
plaintiff  of  an  invention  patented  to 
him,  defendant  alleged  that  the  device 
used  was  not  the  mechanical  equivalent 
of  plaintiff's  patent,  and  that,  if  it 
were,  then  the  patent  was  invalid,  and 
the  referee  found  that  plaintiff  licensed 
defendant  to  use  the  patented  device, 
and  that  defendant  agreed  to  use  it  and 
pay  for  it,  and  on  the  strength  of  de- 
fendant's agreement  the  trial  court 
rendered  judgment  for  plaintiff,  which 
was  afiirmed  by  the  court  of  appeals  of 
the  state,  which  rendered  no  opinion, 
the  federal  question  of  the  validity  and 
effect  of  the  patent  was  not  passed  on. 
Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Skinner  (1891)  139  U.  S. 
293,  11  Sup.  Ct.  528,  35  L.  Ed.  193. 

A  suit  to  rescind  a  contract  to  ex- 
change a  stock  of  goods  for  an  inven- 
tion and  letters  patent  applied  for  and 
subsequently  issued,  based  on  the 
ground  of  fraudulent  representations  as 
to  the  utility  and  value  of  the  inven- 
tion, arises  out  of  the  contract,  and  a 
judgment  affirming  a  decree  dismissing 
the  bill  is  not  reviewable.  Wade  v. 
Lawder  (1897)  17  Sup.  Ct.  425,  427, 
165  U.  S.  624,  41  L.  Ed.  851. 

80.  Pleading  and  practice.— Ruling 
on  local  pleading  and  practice  is  not 
reviewable.  Washington  v.  Miller 
(1914)  35  S.  Ct.  119,  235  U.  S.  422, 
59  L.  Ed.  295,  affirming  decree  (1912) 
129  P.  58,  34  Okl.  259;  Perryman  v. 
Woodward  (1915)  35  S.  Ct.  830,  238 
U.  S.  148,  59  L.  Ed.  1242,  affirming  de- 
cree (1913)  133  P.  244,  37  Okl.  792. 

An  affirmance  of  a  judgment  because 
no  transcript  of  the  record  was  filed 
cannot  be  reviewed.  Matheson  v. 
Branch  Bank  of  Alabama  (1849)  7 
How.  260,  261,  12  L.  Ed.  692. 

Where  the  question  decided  by  a 
state  court  was  that  the  introduction 
of  a  judgment  obtained  in  another 
state  for  the  same  cause  of  action  was 
not  such  an  alteration  of  the  substance 
of  the  demand  as  was  forbidden  by  the 
state  Code  of  Practice,  the  question 
could  not  be  revised.  White  v.  Wright 
(1859)  22  How.  19,  22,  16  L.  Ed.  279. 

Whether  cross-examination  of  a  de- 
fendant in  a  criminal  case  must  be  con- 
fined to  matters  pertinent  to  his  testi- 
mony in  chief,  or  may  be  extended  to 
matters  in  issue,  is  one  of  state  law  as 
administered  in  the  cjurts  of  the  state, 
and  is  not  ground  for  writ  of  error. 
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The  Anarchists*  Case  (1887)  8  Sup. 
Ct.  22,  31,  123  U.  S.  131,  31  L.  Ed.  80. 

Whether  the  court  erred  in  allowing 
a  party  to  come  into  a  suit,  and  in  giv- 
ing judgment,  are  not  federal  questions. 
Chapman  v.  Crane  (1887)  8  Sup.  Ct. 
211,  123  U.  S.  540,  31  L.  Ed.  235. 

It  was  not  a  denial  of  the  validity  of 
any  statute  or  authority  of  the  United 
States  for  a  territorial  court  to  decide 
that,  on  the  trial  below,  a  provision  of 
the  territorial  Code  requiring  plaintiff 
to  furnish  a  copy  of  the  items  of  his 
account  was  not  complied  with,  and 
that  the  provision  for  bills  of  particu- 
lars in  certain  cases  left  the  matter  in 
the  discretion  of  the  court,  which  dis- 
cretion was  not  abused  in  the  specific 
instance  by  denying  such  a  bill.  Ferry 
V.  King  County  (1891)  12  Sup.  Ct.  128, 
130,  141  U.  S.  668,  35  L.  Ed.  895. 

A  question  whether  the  assignee  in 
bankruptcy  of  a  deceased  judgment 
debtor  is  such  a  "representative"  of 
the  debtor  that  citation  may  issue  to 
him  in  proceedings  for  the  revival  of 
the  judgment,  so  as  to  toll  the  state 
statute  of  prescription,  and  a  question 
whether  the  revival  judgment  can  be 
collaterally  attacked  by  petition  to  en- 
join execution  thereon,  are  questions  of 
state  law  and  practice.  Ludeling  ▼• 
Chaffe    (1892)    12   Sup.   Ct.   439,   440, 

143  U.  S.  301,  36  L.  Ed.  313. 

In  a  suit  in  a  state  court  by  a  client 
against  his  attorney  for  the  amount  of 
an  award  against  the  United  States, 
received  by  the  attorney,  whether  the 
award  and  the  receipt  for  the  money 
paid  under  it  are  admissible  hs  evi- 
dence, depend  either  on  the  local  oir 
general  law  of  evidence,  and  present  no 
federal  question.  Sherman  v.  Grinnell 
(1892)  12  Sup.  Ct  574,  575,  144  U.  S. 
198,  36  L.  Ed.  403. 

A  decision  dismissing  an  appeal  be* 
cause  it  was  directed  to  the  order  of 
the  inferior  court,  refusing  to  set  aside 
its  judgment  dismissing  plaintiff's  case, 
rather  than  to  the  judgment  itself, 
rests  on  grounds  of  state  procedure, 
and  presents  no  federal  question.  Tripp 
V.  Santa  Rosa  St.  R.  Co.  (1892)  144 
U.  S.  126,  12  Sup.  Ct.  655,  36  L.  Ed. 
371. 

Objection,  in  a  criminal  case  in  a 
state  court,  that  the  complaint  was  de- 
fective or  uncertain,  involves  merely  a 
question  of  state  practice.  O'Neil  v. 
Vermont  (1892)  12  Sup.  Ct.  693,  695, 

144  U.  S.  323,  36  L.  Ed.  450. 

.A  holding  by  the  state  court  that  an 
"exception  to  the  jurisdiction"  after 
verdict  in  a  criminal  case  is  merely  a 
motion  in  arrest,  which  is  not  permitted 
by  the  state  statute  for  any  cause  aris- 
ing before  verdict,  is  merely  a  question 
of  practice  under  the  state  statute,  and 
presents  no  federal  question  for  review. 
Brown  v.  Massachusetts  (1892)  12  Sup. 
Ct.  757,  759,  144  U.  S.  573,  36  L.  Ed. 
546. 

The  question  whether  an  action  in  a 
state  court  to  foreclose  a  lien  arising 
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from  a  street  assessment  is  in  rem  or 
in  personam  is  for  the  state  supreme 
court  to  determine,  and  its  decision  is 
not  reviewable.  Wood  v.  Brady  (1893) 
150  U.  S.  18,  14  Sup.  Ct.  6,  37  L.  Ed. 
981. 

A  ruling  as  to  whether  certain  issues 
are  presented  by  the  pleadings  involves 
no  federal  question.  Grand  Rapids  & 
I.  R.  Co.  V.  Butter  (1895)  159  U.  S.  87, 

15  Sup.  Ct.  991,  40  L.  Ed.  85. 

The  question  whether  the  highest 
state  court  erred  in  holding  that  it  could 
rightfully  determine,  from  the  state- 
ments in  the  pleadings  filed  by  both  par- 
ties to  a  controversy  pending  before 
it,  that  the  averments  of  an  answer  set 
forth  no  defense  to  the  claim  of  the 
plaintiff,  is  not  reviewable.  Iowa  Cent. 
Ry.  Co.  V.  Iowa  (1896)  160  U.  S.  389, 

16  Sup.  Ct.  344,  40  L.  Ed.  467. 
Alleged  errors  in  the  method  of  sum- 
moning jurors  by  a  state  court  for  the 
trial  of  one  accused  of  crime  are  not 
reviewable,  unless  the  trial  is  had  un- 
der some  statute-  repugnant  to  the  con- 
stitution of  the  United  States,  or  is  so 
conducted  as  to  deprive  the  accused  of 
some  right  or  immunity  secured  to  him 
thereby.  Gibson  v,  Mississippi  (1896) 
162  U.  S.  565,  16  Sup.  Ct  904,  40  L. 
Ed.  1075. 

That  a  state  court  entertained  a  biU 
of  review  contrary  to  the  established 
practice  of  the  state,  or  gave  it  a  broad- 
er scope  than  authorized  by  such  prac- 
tice, are  not  matters  which  can  be  as- 
signed for  error  in  the  supreme  court 
Central  Nat  Bank  v.  Stevens  (1898) 
18  S.  Ct  403,  169  U.  S.  432,  42  L.  Ed. 
807;  Id.  (1898)  18  S.  Ct  837,  171  U. 
S.  108,  43  L.  Ed.  97. 

Refusal  of  a  state  court  in  mandamus 
to  permit  respondent  to  amend  his  an- 
swer so  as,  for  the  first  time,  to  set  up 
that  a  state  statute  is  void  under  the 
federal  constitution,  is  a  matter  of  dis- 
cretion, and  does  not  involve  a  decision 
against  the  right  so  claimed.  Kipley  v. 
People  of  Illinois  (1898)  18  S.  Ct  550, 
170  U.  S.  182,  42  L.  Ed.  998. 

A  suggestion  of  misjoinder  of  counts 
in  an  indictment,  and  an  objection  that 
instructions  on  the  charge  of  being  an 
habitual  criminal  were  first  given  after 
the  jury  had  found  the  defendant  guilty 
of  the  specific  offenses  charged,  do  not 
present  any  federal  question.  McDon- 
ald V.  Commonwealth  of  Massachusetts 
(1901)  21  S.  Ct  389,  180  U.  S.  311,  45 
L.  Ed.  542. 

Whether  pleadings  in  a  cause  justified 
a  grant  of  affirmative  relief,  considered 
as  a  mere  question  of  practice,  pre- 
sents no  federal  question.  National 
Foundry  &  Pipe  Works  v.  Oconto  City 
Water  Supply  Co.  (1902)  22  S.  Ct  111. 
183  U.  S.  216,  46  L.  Ed.  157,  affirming 
judgment  (1899)  81  N.  W.  125,  105 
Wis.  48. 

Whether  the  bondholders  of  a  corpo- 
ration are  indispensable  parties  to  a 
suit  instituted  by  the  attorney  general 
in  the  name  of  the  state  to  enforce  a 
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forfeiture  of  the  company's  charter  for 
an  alleged  violation  of  its  terms  is  not 
a  question  which  the  supreme  court  can 
review.  New  Orleans  Waterworks  Co. 
▼.  State  of  Louisiana  (1.902)  22  S.  Ct. 
691,  185  U.  S.  336,  46  L.  Ed.  936,  dis- 
missing writ  of  error  State  v.  New  Or- 
leans Waterworks  Co.  (1901)  81  So. 
395.  107  La.  1. 

Where  the  highest  court  of  the  state 
treated  the  pleadings  as  raising  the  is- 
sue of  the  invalidity  of  a  judgment  of 
another  state  for  want  of  jurisdiction, 
the  sufficiency  of  the  pleadings  to  raise 
that  issue  cannot  be  questioned  on  writ 
of  error.  German  Savings  &  Loan  So- 
ciety v.  Dormitzer  (1904)  24  Sup.  Ct 
221.  222,  192  U.  S.  125,  48  L.  Ed.  373. 

A  decision  that  a  plea,  when  construed 
most  strongly  against  the  pleader,  does 
not  disclose  the  defense  that  the  note 
ill  suit  was  given  to  a  foreign  corpora- 
tion in  pursuance  of  business  carried 
on  in  another  state  without  compliance 
with  the  statutory  conditions  upon 
which  its  right  to  do  business  there  de- 
pended, involves  purely  a  local  ques- 
tion. Allen  V.  Alleghany  Co.  (1905)  25 
S.  Ct.  311, 196  U.  S.  458,  49  L.  Ed.  651. 

Exclusion  from  evidence  in  a  suit  to 
quiet  title  of  a  letter  written  by  the 
Secretary  of  the  Interior  to  the  Com- 
missioner of  the  General  Land  Office, 
which  is  clearly  res  inter  alios  acta,  can 
present  no  federal  question  which  will 
sustain  a  writ  of  error.  Chapman  & 
Dewey  Land  Co.  v.  Bigelow  (1907)  27 
S.  Ct  679,  206  U.  S.  41,  51  L.  Ed.  953, 
dismissing  writ  of  error  (1906)  92  S. 
W.  534.  77  Ark.  338. 

Whether  or  not  the  amount  due  to  the 
holders  of  certain  railroad  equipment 
bonds  on  the  issue  of  an  execution 
against  the  railway  company  can  be 
determined  in  a  proceeding  to  enforce 
the  Hen  of  such  bonds  by  a  sale  of  the 
railroad  property  is  not  reviewable.* 
Wabash  R.  Co.  v.  Adelbert  College  of 
Western  Reserve  University  (1908)  28 
S.  Ct  425,  208  U.  S.  609,  52  L.  Ed. 
642.  denying  rehearing  (1908)  28  Sup. 
Ct  182,  208  U.  S.  38,  52  L.  Ed.  379. 

Refusal  to  permit  filing  of  a  plea  set- 
ting up  a  federal  question  does  not 
necessarily  involve  a  decision  of  such 
question,  where  the  state  court  may 
have  refused  such  permission  either  be- 
cause the  plea  was  not  filed  until  more 
than  nine  months  after  the  declaration, 
and  not  until  the  case  was  called  for 
trial,  or  because  such  plea,  whith  went 
in  terms  to  the  whole  declaration,  and 
prayed  judgment,  was  clearly  bad  as  to 
the  second  count  in  the  declaration. 
Western  Union  Telegraph  Co.  v.  Wilson 
(1909)  29  S.  Ct  403,  213  U.  S.  52,  53 
L.  Ed.  693. 

Refusal  to  allow  amendment  to  a  pe- 
titioii  in  an  action  on  the  original  Safe- 
ty Appliance  Act  March  2,  1893,  after 
cause  had  been  twice  tried,  and  period 
of  limitation  had  expired,  to  allege  that 
the  cars  bad  been  used  in  interstate 
commerce,  is  not  reviewable.     Brink- 


meier  v.  Missouri  Pac.  R.  Co.  (1912)  32 
S.  Ct  412,  224  U.  S.  268,  56  L.  Ed. 
758,  affirming  judgment  (1909)  105  P. 
221,  81  Kan.  101. 

The  power  to  review  a  ruling  on  a 
plea  in  abatement  is  not  affected  by  R. 
S.  S  1011,  post,  S  1672.  Buck  Stove  & 
Range  Co.  v.  Vickers  (1912)  33  Sup. 
Ct  41.  226  U.  S.  205,  57  L.  Ed.  189. 
reversing  judgment  (1909)  101  P.  668, 
80  Kan.  29. 

No  federal  question  is  raised  by  the 
act  of  the  United  States  court  for  the 
Indian  territory  in  overruling  a  de- 
murrer by  which  defendant  sought  to 
assert  a  right  to  trial  by  jury  where 
under  the  local  practice  such  an  ob- 
jection was  not  ground  for  demurrer. 
Dill  V.  Ebey  (1913)  33  Sup.  Ct  620, 
229  U.  S.  199,  57  L.  Ed.  1148. 

State  laws  and  practice  relative  to  the 
Jurisdiction  of  its  appellate  courts,  the 
mode  and  time  of  invoking  that  juris- 
diction, and  the  rules  of  practice  to  be 
applied  in  its  exercise,  are  no  less  appli- 
cable when  federal  rights  are  in  con- 
troversy than  when  the  case  turns  en- 
tirely on  questions  of  local  or  general 
law.  John  v.  PauUin  (1913)  34  Sup. 
Ct  178,  231  U.  S.  583,  58  L.  Ed.  381. 

A  decision  that  the  pleadings  and  evi- 
dence in  an  action  for  death  against  an 
interstate  railway  company  show  that 
deceased  was  In  the  employ  of  an  ex- 
press company  rather  than  of  the  rail- 
way company,  and  defendant's  liability 
was  not  controlled  by  the  federal  Em- 
ployers* Liability  Act,  is  not  reviewable. 
Missouri,  K.  &  T.  R.  Co.  v.  West 
(1914)  34  S.  Ct  471,  232  U.  S.  682, 
58  L.  Ed.  795,  dismissing  appeal  (Okl. 
1913)  134  P.  655. 

A  case  of  a  mere  excessive  verdict  on 
the  evidence  is  a  matter  to  be  dealt 
with  by  the  trial  court;  it  does  not 
present  a  question  for  re-examination. 
Southern  Ry.-Carolina  Div.  v.  Bennett 
(1914)  34,  Sup.  Ct  566,  233  U.  S.  80, 
58  L.  Ed.  860. 

Questions  in  suit  under  federal  Em- 
ployers* Liability  Act  relating  to  mat- 
ters of  pleading,  to  the  admissibility  of 
evidence,  and  various  rulings  involving 
no  construction  of  the  federal  statute, 
will  not  be  considered.  Central  Ver- 
mont R.  Co.  V.  White  (1915)  35  S.  Ct 
865,  238  U.  S.  507.  59  L.  Ed.  1433,  af- 
firming judgment  White  v.  Central  Ver- 
mont R.  Co.  (1914)  89  A.  618,  87  Vt 
330. 

Allowance  of  amendment  to  declara- 
tion bringing  action  within  Employers' 
Liability  Act  infringes  no  federal  right 
where  the  only  difference  is  the  ad- 
ditional allegation  that  plaintiff  was  in- 
jured on  interstate  trip.  Kansas  City 
Western  Ry.  Co.  v.  McAdow  (1916) 
36  S.  Ct.  252. 

Full  play  should  be  given  to  the  pro- 
cedure of  the  state  courts  in  the  prose- 
cution of  its  criminals,  where  the  latter 
have  the  right  of  appeal  to  the  court 
of  last  resort  in  the  state,  to  the  judg- 
ment of  which  a  writ  of  error  will  lie 
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from  the  Supreme  Court  of  the  United 
States,  as  to  any  question  as  to  an  in- 
yasion  of  a  right  under  the  federal 
Constitution,  laws,  or  treaties.  State  v. 
Southern  Ry.  Co.  (1907)  59  S.  E.  570, 
145  N.  C.  495,  13  L.  R.  A.  (N.  S.)  966. 

81.  Privilege  against  self-incrimina- 
tion.—No  federal  question  which  will 
sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a 
state  court  is  involved  in  the  conten- 
tion that  the  defendant  in  a  criminal 
case  was  compelled  to  be  a  witness 
against  himself,  contrary  to  the  Fifth 
Amendment  Barrington  v.  State  of 
Missouri  (1907)  27  S.  Ct.  582,  205  U. 
S.  483,  51  L.  Ed.  890.  dismissing  writ  of 
error  State  v.  Barrington  (1906)  95 
S.  W.  235,  198  Mo.  23. 

82.  Public  lands,  entries  thereon,  and 
titles  derived  from  state  or  United 
States.— Where  two  citizens  of  the 
same  state,  in  a  suit  in  a  court  of  their 
state,  claim  title  under  the  same  act  of 
congress,  the  court  has  appellate  juris- 
diction to  revise  and  correct  the  judg- 
ment. Matthews  v.  Zane  (1808)  8  U. 
S.  (4  Cranch)  382,  2  L.  Ed.  654. 

A  decision  of  a  state  supreme  court 
on  the  construction  given  to  an  act  of 
Congress  by  commissioners  acting  un- 
der its  authority  is  reviewable.  Ross  ▼. 
Barland  (1828)  26  U.  S.  (1  Pet.)  655, 
7  L.  Ed.  302. 

The  court  has  jurisdiction  in  a  case 
involving  the  construction  of  the  act  by 
which  Virginia  ceded  the  territory 
which  she  claimed  northwest  of  the 
Ohio,  and  of  the  resolution  of  congress 
accepting  the  same  and  the  acts  of 
congress  extending  the  time  for  com- 
pleting titles  to  lands  within  the  Vir- 
ginia military  reservation,  the  decision 
appealed  from  being  against  the  title 
set  up  under  the  act  of  congress.  Wal- 
lace V.  Parker  (1832)  31  U.  S.  (6  Pet) 
680,  8  L.  Ed.  543. 

A  decision  for  plaintiff  in  an  action 
for  a  lot  in  New  Orleans,  which  was  oc- 
cupied by  permission  of  the  Spanish 
government  before  Louisiana  was  ceded 
to  the  United  States  did  not  involve  any 
federal  question.  New  Orleans  v.  De 
Armas   (1835)  34  U.  S.   (9  Pet)  224, 

9  L.  Ed.  109. 

In  ejectment,  where  the  plaintiff 
claimed  title  under  an  act  of  congress, 
the  court  may  review  a- decision  against 
the  title.  Pollard  v.  Kibbe  (1840)  39 
U.  S.  (14  Pet)  353,  10  L.  Ed.  490. 

To  give  the  court  jurisdiction,  in 
cases  of  claim  to  land  set  up  on  an  act 
of  congress,  it  is  not  sufficient  that  the 
construction  of  the  act,  or  the  validity 
of  the  right,  was  drawn  in  question;  it 
must  appear  that  the  decision  was 
against  the  right  claimed.  Fulton  v. 
McAffee  (1842)  41  U.  S.  (16  Pet)  149, 

10  L.  Ed.  918. 

The  court  has  jurisdiction,  in  a  Mis- 
souri land  cause,  where  the  title  is  not 
to  be  determined  by  Spanish  laws  alone, 
but  where  the  construction  of  an  act 
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of  congress  is  involved,  to  sustain  the 
title.  Chouteau  v.  Eckhart  (1844)  43 
U.  S.  (2  How.)  344,  11  L.  Ed.  293. 

The  act  of  Congress  of  1820,  con- 
firming comple.te  grants  in  Louisiana, 
recognized  such  grants  as  they  stood, 
and  had  no  reference  to  any  particular 
surveys  and  a  decision  in  opposition  to 
any  of  such  surveys  is  not  against  the 
validity  of  a  title  under  an  act  of  Con- 
gress. The  decision  of  a  state  court, 
applying  local  laws  to  the  construction 
of  a  French  grant  in  order  to  determine 
its  boundaries,  is  not  one  against  the 
validity  of  the  grant  as  confirmed  by 
an  act  of  Congress  which  did  not  de- 
termine the  boundaries,  and  is  no 
ground  of  appellate  jurisdiction  on  the 
part  of  the  federal  Supreme  Court 
McDonogh  v.  Millaudon  (1845)  3  How. 
693,  705,  11  L.  Ed.  787. 

Act  May  29, 1830,  providing  that  when 
two  or  more  persons  are  settled  on  the 
same  quarter  section  the  same  may  be 
divided  between  them,  refers  only  to 
tracts  containing  160  acres,  and  does 
not  operate  on  one  containing  130  acres, 
and,  therefore,  where  tenants  in  com- 
mon of  such  tract  apply  to  the  state 
court  for  partition,  the  judgment  of 
that  court  cannot  be  reviewed  on  the 
ground  that  the  right  asserted  arose 
under  an  act  of  congress.  Downes  ▼. 
Scott  (1846)  45  U.  S.  (4  How.)  500,  11 
L.  Ed.  1074. 

Where  a  state  court  decided  respect- 
ing the  boundaries  of  a  Spanish  grant 
of  land  near  Mobile,  made  in  1807,  and 
recognized  by  congress  by  Act  March 
3,  1819,  which  decision  was  made  in  a 
suit  against  the  persons  claiming  under 
such  grant,  by  a  party  claiming  under 
Act  March  2,  1829,  confirming  an  in- 
complete Spanish  concession,  the  feder- 
al supreme  court  had  no  jurisdiction. 
Kennedy  v.  Hunt  (1849)  48  U.  S.  (7 
•How.)  5S6,  12  L.  Ed.  829. 

Where  a  pre-emptioner  sold  his  in- 
choate title,  which  passed  ultimately 
into  the  hands  of  a  trustee,  who  loaned 
money  out  of  the  trust  fund  to  the  pre- 
emptioner,  and  the  title  obtained  from 
the  government  was  conveyed  by  the 
pre-emptioner  to  the  trustee  without 
any  reference  to  the  trust,  and  the 
trustee  was  ordered  by  a  state  court 
to  hold  the  property  subject  to  the 
trust,  he  could  not  remove  the  case 
to  the  Supreme  Court  Udell  v.  David- 
son (1849)  7  How.  769,  770,  12  L.  Ed. 
907.       ' 

Where  a  party  claimed  land  in  con- 
troversy under  an  authority  exercised 
by  the  secretary  of  the  treasury  in 
behalf  of  the  United  States,  and  the 
decision  was  against  the  validity  of 
the  authority,  he  was  entitled  to  have 
his  case  brought  to  the  supreme  court 
Neilson  v.  Lagow  (1849)  48  U.  S.  (7 
How.)  772,  12  L.  Ed.  90a 

The  court  has  no  jurisdiction  to  re- 
view the  decision  of  a  state  court  de- 
ciding on  the  true  running  of  lines  of 
tracts  of  land.    Almonester  t.  Kenton 
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(1850)  9  How.  1,  7,  13  L.  Ed.  21;  Doe 
ex  dem.  Barbarie  ▼.  Mobile  (1850)  9 
How.  451,  468,  13  L.  Ed.  212. 

A  decision  in  ejectment  by  a  party 
claiming  land  in  Alabama  under  a 
French  grant  in  1757,  and  poBsession 
under  it  until  1787,  against  one  claim- 
ing under  a  Spanish  grant  in  1788,  and 
possession  under  it  until  1819,  that  both 
claims  were  confirmed  equally,  that  the 
confirmations  balanced  each  other,  and 
that,  to  decide  the  case,  the  jury  must 
look  to  other  evidences  of  title,  is  not 
reviewable.  Doe  v.  Eslava  (1850)  50 
U.  8.  (9  How.)  421,  13  L.  Ed.  200, 

Where  plaintiff  in  a  state  court  claim- 
ed land  under  an  act  of  Congress,  and 
the  state  court  by  construing  the  act 
decided  against  the  claim,  the  cause  was 
reviewable.  Blanc  v.  Lafayette  (1850) 
11  How.  104, 112,  13  L.  Ed.  623;  Quinn 
V.  Chapman  (1884)  4  Sup.  Ct.  508,  111 
U.  S.  445,  28  L.  Ed.  476. 

Where  both  parties  claim  under  a 
common  grantor,  whose  title  from  the 
United  States  is  admitted,  the  court  has 
no  jurisdiction  to  review  decisions  on 
questions  relating  only  to  the  title  ac- 
quired by  the  several  parties  under  their 
respective  grants  from  the  common 
grantor,  and  which  are  not  in  them- 
selves of  a  federal  character.  Shaffer 
V.  Scudday  (1856)  60  U.  S.  (19  How.) 
16,  15  L.  Ed.  592;  Romie  v.  Casanova 
(1875)  91  U.  S.  379,  23  L.  Ed.  374; 
McStay  v.  Friedman  (1875)  92  U.  S. 
723,  23  L.  Ed.  767;  People  v.  Jackson 
(1884)  112  U.  S.  233,  5  Sup.  Ct.  113, 
28  L.  Ed.  712. 

The  court  has  jurisdiction  to  review  a 
judgment  rejecting  a  claim  for  land  con- 
firmed by  an  act  of  congress.  Cousin  v. 
I>abatnt  (1856)  19  How.  202,  207, 15  L. 
Ed.  601. 

The  court  has  jurisdiction  to  review 
a  judgment  against  a  title  under  a 
patent  issued  by  the  government.  Bell 
V.  Hearne  (1856)  19  How.  252.  262.  15 
L«.  Ed.  614;  Baldwin  v.  Starks  (1R83) 
2  Sup.  Ct.  473,  107  U.  S.  463,  27  L. 
Ed.  526.  Though  the  valitlity  of  a 
similar  authority  set  up  by  the  other 
side  is  affirmed.  Reichert  v.  Felps 
(1867)  6  Wall.  160,  166,  18  L.  Ed.  849. 

Where  plaintiff  in  ejectment  bases  his 
title  on  documents  showing  a  settlement 
under  the  laws  of  the  United  States 
and  the  state  court  decides  in  favor 
of  that  title,  the  opposite  party  cannot 
bring  the  case  to  the  federal  Supreme 
Court  Burke  v.  Gaines  (1856)  19 
How.  388,  389,  15  L.  Ed.  655. 

This  section  does  not  warrant  a  review 
of  an  adjudication  on  a  mere  question 
of  boundary,  though  the  land  is  held  by 
a  title  derived  from  an  act  of  congress. 
Moreland  t.  Page  (1857)  61  U.  S.  (20 
How.)  522,  15  L.  Ed.  1009;  Lanfear 
V.  Hunley  (1866)  71  U.  S.  (4  WaU.)  204, 
18  L.  Ed.  325. 

Tbe  court  has  no  jurisdiction  when 
neither  party  claims  title  to  the  land 
in  dispute' under  a  federal  statute.  And 
where  complainant  claimed  title  under 
an    alleged  contract  with   the  locating 


agent  of  Arkansas  that  he  should  be  al- 
lowed to  purchase  the  land  from  the 
state  at  a  price  fixed,  but  the  state, 
though  authorized  to  locate  land  by  the 
Acts  of  1841  and  1842,  never  located  the 
land  claimed  or  had  any  interest  in  it, 
the  court  had  no  jurisdiction  of  a  writ  of 
error  from  a  decree  against  him.  Wynn 
V.  Morris  (1857)  61  U.  S.  (20  How.)  3, 

15  li.  Ed.  800. 

Where  a  party  in  the  territorial  court 
of  Oregon  brought  his  bill  in  equity, 
July  29,  1850,  to  restrain  the  defend- 
ant in  the  suit  in  that  court  from  ob- 
structing a  piece  of  land  in  that  terri- 
tory, neither  party  to  the  suit  had,  at 
the  date  of  the  bill,  any  title  or  inter- 
est in  the  land  whatever,  and  the  court 
had  no  jurisdiction.  Lownsdale  v.  Par- 
rish   (1858)   62  U.  S.    (21  How.)  290, 

16  Jj.  Ed.  80. 

Where  the  rights  of  a  claimant  to 
land,  under  Act  April,  1822,  relating  to 
the  Hot  Springs  reservation,  were  held 
valid  by  the  state  court,  he  had  no 
right  of  appeal.  Hale  v.  (Raines  (1859) 
63  U.  S.  (22  How.)  144.  16  L.  Ed.  264. 

Where  a  state  court  has  decided 
against  the  validity  of  an  entry  sanc- 
tioned by  United  States  land  officers, 
the  court  has  jurisdiction,  whether  the 
error  be  one  of  fact  or  of  law.  Lytle 
V.  State  (1859)  63  U.  S.  (22  How.) 
193,  16  L.  Ed.  306;  Berthold  v.  Mc- 
Donald (1859)  63  U.  S.  (22  How.)  334, 

16  L.  Ed.  318. 

A  judgment  adverse  to  a  claim  under 
one  United  States  statute,  and  in  sup- 
port of  the  claim  of  the  other  party 
under  a  United  States  statute  is  re- 
viewable. Carondelet  v.  City  of  St. 
Louis  (1861)  66  U.  S.  (1  Black)  179, 

17  L.  Ed.  102. 

Where  construction  of  the  acts  de- 
fining the  powers  of  the  Secretary  of 
the  Interior  is  drawn  in  question  in  a 
state  court,  and  the  decision  is  against 
a  title  set  up  by  maintaining  the  yalid- 
ity  of  his  decision  setting  aside  a  sur- 
vey made  under  a  confirmed  Spanish 
grant,  and  ordering  another  to  be 
made,  etc.,  the  court  has  jurisdiction. 
A  decision  that  the  act  of  the  secre- 
tary, in  setting  aside  a  survey,  was  not 
authorized  by  congress,  is  reviewable. 
Magwire  v.  Tyler  (1861)  66  U.  S.  (1 
Black)  195,  17  L.  Ed.  137. 

Validity  of  an  act  is  not  drawn  in 
question,  where  tbe  defendants  assert 
that  they  and  those  under  whom  they 
claim  were  owners  of  land  in  dispute, 
before  as  well  as  after  its  passage,  and 
where  plaintiffs  assert  title  in  them- 
.  selves  under  a  deed  in  no  way  connect- 
ed with  the  act.  Attorney  General  ex 
rel.  Associate  Reformed  Presbyterian 
Synod  v.  Federal  Street  Meeting-House 
(1861)  1  Black,  262,  266,  17  L.  Ed.  61. 

A  decree  dismissing  for  want  of  Ju- 
risdiction a  suit  involving  validity  of  a 
United  States  patent  for  land  is  not  re- 
viewable. Semple  v.  Hagar  (1866)  71 
U.  S.  (4  WaU.)  431,  18  L.  Ed.  402. 

Where  a  party's  title  is  dependent  on 
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an  act  of  Congress  and  a  judgment  of 
the  state  court  is  adverse  to  his  claim 
set  up  under  the  act,  the  case  is  re- 
viewable. Rector  v.  Ashley  (1867)  6 
Wall.  142,  148,  18  L.  Ed.  733;  SUver 
V.  Ladd  (1867)  73  U.  S.  (6  WaU.)  440, 
18  L.  Ed.  828. 

A  question  of  federal  jurisdiction  is 
not  necessarily  raised  by  every  suit  for 
real  estate  in  which  parties  claiming 
under  the  federal  government  are  at  is- 
sue as  to  which  is  entitled  to  the  bene- 
fit of  that  title,  and  when  the  issue 
turns  solely  on  the  identity  of  the  in- 
dividual to  whom  the  recorder  of  land 
titles  confirmed  or  meant  to  confirm  a 
lot  of  ground,  matters  determined  by 
the  rules  of  common  law,  the  court  has 
no  jurisdiction  though  the  parties 
claimed  under  the  federal  government 
Carpenter  v.  Williams  (1869)  9  Wall. 
785,  786,  19  L.  Ed.  827. 

Where  land  was  conveyed  to  a  dty 
for  the  location  of  a  naval  depot  to  be 
established  by  the  United  States,  and 
the  city  subsequently  conveyed  it  to  the 
United  States,  and  the  federal  govern- 
ment decided  not  to  establish  the  naval 
depot  and  reconveyed  the  land  to  the 
city,  the  claim  of  a  descendant  of  the 
original  grantor  that  the  land  was  re- 
ceived from  the  federal  government  in 
trust  for  him  is  one  which  gives  the 
court  jurisdiction,  where  the  question 
was  decided  adversely  to  the  claimant 
Murdock  v.  Memphis  (1874)  20  Wall 
590,  592,  22  L.  Ed.  429. 

Where  in  a  California  ejectment  case 
it  appeared  from  the  record  that  both 
parties  claimed  title  from  the  city  of 
San  Jose,  and  the  litigation  extended 
only  to  the  determination  of  the  rights 
they  severally  acquired  under  the  city's 
title,  which  was  admitted,  no  federal 
question  was  presented.  Romie  v. 
Casanova  (1875)  91  U.  S.  379,  381,  23 
L.  Ed.  374. 

Where,  in  a  suit  by  some  of  the 
claimants  of  the  Hot  Springs  of  Ar- 
kansas, the  supreme  court  of  that  state 
by  its  decree  refused  to  aid  any  of 
them  against  the  others,  except  as  to 
improvements  erected  by  each,  respec- 
tively, on  the  property,  and,  as  to 
them,  saved  the  rightp  of  the  United 
States,  which  the  supreme  court  of  the 
United  States  had  held  was  the  owner 
of  the  property,  no  federal  question  is 
involved.  Gaines  v.  Hale  (1876)  93  U. 
S.  3.  23  L.  Ed.  782. 

A  decision  in  a  controversy  afifecting 
swamp  lauds  held  not  to  involve  a  fed- 
eral question.  Mills  County  v.  Burling- 
ton &  M.  R.  R.  Co.  (1882)  107  U.  S. 
557,  2  Sup.  Ct  654,  27  L.  Ed.  578; 
Cook  County  v.  Calumet  &  C.  Canal  & 
Dock  Co.  (1891)  138  U.  S.  635,  11  Sup. 
Ct  435,  34  L.  Ed.  1110,  affirming 
(1890)  131  III.  505,  23  N.  E.  629. 

Question  of  estoppel,  as  urged  against 
a  county  which  has  failed  since  1861  to 
show  acts  of  ownership  of  land  in  dis- 
pute, although  the  original  title  to  the 
land  was  derived  by  the  county  through 
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grant  by  congress,  is  not  federal  Ad- 
ams County  V.  Burlington  &  M.  R.  R. 
Co.  (1884)  112  U.  S.  123,  5  Sup.  Ct 
77,  28  L.  Ed.  678. 

Where  both  parties  claimed  under  a 
state,  a  federal  question  was  not  in- 
volved. Mace  V.  Merrill  (1886)  119  U. 
S.  581,  7  Sup.  Ct  330,  30  L.  Ed.  503. 

A  decision  in  partition,  on  the  ques- 
tion whether  a  valid  partition  of  real 
estate  had  been  made  by  the  Mexican 
government  prior  to  the  treaty  of  July 
4,  1848,  does  not  involve  a  federtd 
question.  Phillips  v.  Mound  City  Land 
&  Water  Ass'n  (1888)  124  U.  S.  605, 
8  Sup.  Ct  65r,  31  L.  Ed.  588. 

In  a  suit  for  specific  performance  of 
a  contract  to  convey  land,  the  defense 
that  the  contract  was  against  pablic 
policy,  and  void  under  the  homestead 
laws  of  the  United  States,  because  it 
was  to  convey  land  which  at  the  time 
belonged  to  the  general  government 
and  which  defendant  contemplated  and 
did  afterwards  take  as  a  homestead, 
sets  up  a  right  under  the  laws  of  the 
United  States,  and  an  appeal  lies  from 
a  decision  declaring  such  defense  insuf- 
ficient Anderson  v.  Carkins  (1890) 
135  U.  S.  483,  10  Sup.  Ct.  905,  34  L. 
Ed.  272,  reversing  (1887)  21  Neb.  364, 
32  N.  W.  155. 

Admission  in  evidence  in  ejectment 
of  a  certificate  of  the  register  and  re- 
ceiver of  the  United  States  land  of- 
fice does  not  raise  a  federal  question, 
where  the  entry  thereunder  is  not  claim- 
ed to  be  void,  but  the  certificate  is  ob- 
jected to  merely  because  marked,  "Can- 
celed." Cook  County  v.  Calumet  &  C. 
Canal  &  Dock  Co.  (1891)  138  U.  S. 
635,  11  Sup.  Ct.  435,  34  L.  Ed.  1110.  af- 
firming (1890)  131  111.  505,  23  N.  E. 
629. 

A  decision  in  ejectment,  which  in- 
volves only  a  Colorado  territory  pre- 
scribing rules  for  the  execution  of  a 
town-site  trust  does  not  involve  a  de- 
nial of  any  title,  right,  or  privilege  spe- 
cially set  up  and  claimed  by  plaintiff 
under  the  acts  of  congress  authorixing 
the  entry  of  the  town  in  trust  Chever 
V.  Horner  (1891)  142  U.  S.  122,  12  Sup. 
Ct  184,  35  L.  Ed.  959,  affirming  (1887) 
11  Colo.  68,  17  Pac.  495. 

A  decision  in  proceeding  to  restrain 
the  establishment  of  harbor  lines  held 
not  reviewable.  Yesler  v,  Washington 
Harbor  Line  Com'rs  (1892)  146  U.  S. 
646,  13  Sup.  Ct  190,  36  L.  Ed.  1119. 

Where  a  state  receiving  railway-aid 
lands  from  congress  under  certain  re- 
strictions as  to  time  and  mode  of  sale 
giants  them  to  a  railroad  company  with 
power  to  sell  "in  accordance  with  the 
acts  of  congress  granting  the  same," 
and  thereafter  takes  back  a  mortgage 
embodying  the  same  provision  as  se- 
curity for  a  loan  of  state  bonds,  a  ques- 
tion whether  a  subsequent  sale  of  lands 
by  the  company  is  null  under  the  mort- 
gage and  state  statute,  as  being  in  vio- 
lation of  the  restrictions  imposed  by 
congress,  is  not  federal.    Miller  v.  An- 
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der«on  (1893)  150  U.  S.  132,  14  Sup. 
Ct.  52.  37  Jm  Ed.  1028. 

A  judgment  that  a  grant  from  the 
United  States,  under  the  Oregon  dona- 
tion act,  of  lands  bounded  by  the  Co- 
lumbia river,  passed  no  title  or  right  as 
against  subsequent  deeds  from  the 
state,  is  an  adjudication  denying  the 
validity  of  a  right  or  privilege  claimed 
under  a  federal  law.  Shively  v.  Bowlby 
(1804)  152  U.  S.  1,  14  Sup.  Ot  548, 
38  L.  Ed.  331. 

A  decision  that  the  state  is  estopped 
by  its  acts  and  conduct  to  assert  title 
in  itself  to  certain  lands  under  Swamp 
Land  Act  Sept  28,  1850,  as  against 
claimants  thereof  under  a  subsequent 
grant  by  congress,  involves  no  federal 
question.  Michigan  v.  Flint  &  P.  M.  R. 
Co.  (1894)  152  U.  S.  363,  14  Sup.  Ct 
588,  38  L.  Ed.  478. 

An  issue  in  a  state  court  between  a 
railroad  company  and  a  construction 
company,  which  contracted  to  build  a 
road  for  it,  as  to  whether  the  former 
company,  which  had  agreed  to  procure 
the  right  of  way,  properly  secured  it 
over  public  land  in  the  mode  provided 
by  the  act  of  congress,  does  not  involve 
the  validity  of  the  act,  nor  a  right 
claimed  under  it  Missouri  Pac.  Ry.  Co. 
V.  Fitzgerald  (1896)  160  U.  S.  556,  16 
Sup.  Ct  389,  40  L.  Ed.  536. 

A  decision  adverse  to  a  claim  of  title 
by  a  railroad  company  under  a  congres- 
sional land  grant  involves  a  federal 
question.  Northern  Pac.  R.  Co.  v.  Col- 
burn  (1896)  17  S.  Ct  98,  164  U.  S. 
383,  41  L.  Ed.  479. 

A  decision  in  an  ejectment  suit,  ad- 
verse to  the  claim  of  the  defendant, 
based  solely  on  the  statute  of  limita- 
tions and  an  alleged  estoppel  arising 
from  an  agreement  giving  the  surface 
land  in  controversy  to  the  citizens  of 
a  town  for  town- site  purposes,  does  not 
involve  a  federal  question.  Carothers 
y.  Mayer  (1896)  17  Sup.  Ct  106.  164 
U.  S.  325.  41  L.  Ed.  452. 

A  decision  denying  the  validity  of  an 
equitable  title  apparently  conveyed  by 
proceedings  in  the  United  States  land 
office,  and  of  tax  titles  based  thereon, 
involves  a  federal  question.  Hussman 
▼.  Durham  (1897)  17  S.  Ct  253,  165 
U.  S.  144,  41  L.  Ed.  664. 

Where,  in  an  action  to  cancel  land 
certificates  given  for  lands  granted  to 
a  railroad  company  by  the  state  of  Tex- 
as, the  defendant  set  up  that  it  was 
entitled  to  other  lands  of  which  it  had 
been  deprived  by  the  state,  and  the 
court  without  passing  on  the  question 
whether  it  had  in  fact  been  deprived  of 
any  vested  right  in  such  other  lands, 
decided  that  it  was  not  a  proper  de- 
fense in  that  suit,  the  decision  did  not 
deny  any  title  right,  privilege,  or  im- 
manity  secured  by  the  constitution  or 
laws  of  the  United  States.  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  State  of  Texas, 
(1898)  18  8.  Ct  603,  170  U.  S.  226,  42 
K  Ed.  1017. 

In  an  action  to  recover  money  due 


under  a  contract  whereby  plaintiff  rail- 
road company  sold  to  defendant  certain 
tracts  of  land  as  part  of  a  grant  of 
land  to  it  by  congress,  patent  for  which 
bad  not  been  issued,  where  the  supreme 
court  of  the  state  held  that  the  con- 
tract showed  that  the  parties  dealt  with 
reference  to  the  existing  state  of  the 
title  to  the  lands,  the  vendor  selling  his 
hope  of  obtaining  title,  and  the  vendee 
buying  such  expectation,  there  is  no 
federal  question,  though  the  title  to  the 
land  in  question  was  dependent  on  pro- 
ceedings pending  in  the  United  States 
land  department  for  the  issue  of  a  pat- 
ent to  plaintiff.  Allen  v.  Southern  Pac. 
R.  Co.  (1899)  19  S.  Ct  518,  173  U.  S. 
479,  43  L.  Ed.  775,  dismissing  appeal 
(1896)  44  P.  796,  112  Cal.  455. 

In  an  action  between  two  claimants 
to  swamp  lands,  under  apparently  con- 
flicting patents  from  a  state,  a  decision 
by  the  supreme  court  of  the  state  based 
entirely  on  a  construction  of  the  two 
patents  involves  no  federal  question. 
White  V.  Leovy  (1899)  19  S.  Ct  604, 
174  U.  S.  91,  43  L.  Ed.  907. 

A  decision  holding  that  the  rights  of 
parties  who  make  conflicting  claims  un- 
der United  States  patents  are  deter- 
mined by  a  contract  which  they  have 
made,  and  also  that  plaintiff's  claim  is 
defeated  by  estoppel,  noes  not  involve  a 
federal  question.  Pittsburg  &  L.  A. 
Iron  Co.  V,  Cleveland  Iron-Min.  Co. 
(1900)  20  S.  Ct  931,  178  U.  S.  270,  44 
L.  Ed.  1065,  dismissing  writ  of  error 
Same  v.  Lake  Superior  Iron  Co.  (1898) 
76  N.  W.  395,  118  Mich.  109,  5  Detroit 
Leg.  N.  457. 

A  federal  question  is  presented  by  a 
contention,  in  an  action  to  recover  pos- 
session of  a  tract  of  land  patented  to  the 
state  of  Oregon  under  the  swamp  land 
grant,  that  a  proper  construction  of  the 
survey  and  patents  gives  riparian  rights 
covering  the  land  in  dispute,  and  that 
it  is  not  competent  to  overcome  such 
rights  by  evidence  affecting  the  legal 
import  of  the  plats  and  patents. 
French -Glenn  Live  Stock  Co.  v.  Spring- 
er (1902)  22  S.  Ct  563,  185  U.  S.  47, 
46  L.  Ed.  800,  affirming  judgment 
(1899)  58  P.  102,  35  Or.  312;  Same  v. 
ColweU  (1902)  22  S.  Ct  566,  185  U.  S. 
54,  46  L.  Ed.  804,  affirming  judgment 
(1899)  58  P.  1119,  36  Or.  600. 

A  decision  that  the  courses  alleged 
and  distances  set  forth  in  a  patent 
from  the  United  States  do  not,  as  a 
matter  of  fact,  bring  the  eastern  bound- 
ary of  the  land  to  the  waters  of  the 
Mississippi  river,  raises  no  federal  ques- 
tion. Sweringen  v.  City  of  St.  Ivouis 
(1902)  22  S.  Ct  569,  185  U.  S.  38,  46 
L.  Ed.  795,  dismissing  writ  of  error 
(1899)  52  S.  W.  346,  151  Mo.  348. 

That  an  act  of  Congress  or  a  patent 
of  the  United  States  appears  in  a  chain 
of  title  does  not  constitute  such  a  right, 
title,  or  immunity  as  will  give  the  su- 
preme court  jurisdiction  under  this  sec- 
tion, unless  such  title  involves  the  con- 
struction of  the  act,  oc  the  determina- 
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tion  of  the  rights  of  the  party  under  it. 
Iowa  V.  Rood  (1902)  23  Sup.  Ct  49, 
61,  187  U.  S.  87,  47  L.  Ed.  86. 

Whether  one  who  selected  public 
lands  for  a  state  in  lieu  of  school  sec- 
tions under  Act  Feb.  20,  1859,  c.  58, 
had  authority  to  do  so  was  not  a  federal 
question.  Johanson  v.  Washington 
(1903)  23  Sup.  Ct  825,  826,  190  U.  S. 
179,  47  L.  Ed.  1008. 

A  judgment  denying  the  right  of  pos- 
session of  real  property  under  a  title 
founded  on  an  act  of  Congress,  which 
rests  upon  the  ground  that  the  title  of 
the  adverse  party  imder  a  tax  deed  was 
made  good  by  prescription  under  the 
state  Constitution,  involves  no  federal 
question.  Corkran  Oil  &  Development 
Co.  V.  Arnaudet  (1905)  26  S.  Ct.  41, 
199  U.  S.  182,  60  L.  Ed.  143,  dismissing 
writ  of  error  (1903)  35  So.  747,  111 
La.  563. 

Defense  to  an  action  by  a  state  to  re- 
cover possession  of  a  tract  of  land,  so 
far  as  based  upon  a  Spanish  grant,  in- 
volves no  federal  question,  where  nei- 
ther validity  nor  construction  of  any 
treaty  of  the  United  States  nor  validity 
of  the  grant  was  challenged.  O'Conor 
V.  State  of  Texas  (1906)  26  S.  Ct.  726, 
202  U.  S.  501,  50  L.  Ed.  1120,  affirming 
judgment  State  v.  O'Connor  (1903)  73 
S.  W.  1041,  96  Tex.  484. 

A  decision  adverse  to  a  claim  of  title 
founded  on  the  invalidity,  under  Oregon 
Donation  Act  Sept.  27,  1850,  of  their 
ancestors*  deed  to  the  territory  of 
Washington,  and  upon  the  incapacity  of 
the  territory  to  accept  the  deed  under 
Act  March  2,  1853,  c.  90,  by  which  such 
territory  was  organized,  is  reviewable. 
But  effect  of  a  valid  conveyance  to  the 
territory  of  Washington  by  a  claimant, 
after  occupation  for  more  than  four 
years,  but  before  he  had  made  final 
proof  under  the  Donation  Act,  on  the 
title  subsequently  given  him  by  a  patent 
from  the  United  States,  is  a  question 
of  local  law.  Sylvester  v.  Washington 
(1909)  30  S.  Ct.  25,  27,  215  U.  S.  80, 
54  L.  Ed.  101. 

A  judgment  dismissing  a  suit  founded 
on  the  making  and  approval  of  a  plat 
of  a  town  site,  though  resting  in  some 
respects  upon  the  proposition  that,  un- 
der Act  Idaho  Jan.  8,  1873  (Laws  1873, 
p.  16),  enacted  pursuant  to  R.  S.  § 
2387,  post,  §  4791,  to  provide  for  the 
disposal  of  the  land,  there  was  no  pow- 
er given  to  make  a  survey  or  plat  which 
did  not  conform  to  the  lines  of  occupa- 
tion, is  reviewable  in  the  federal  Su- 
preme Court,  where  the  basis  of  the 
suit  is  that  the  federal  laws  authorize 
an  official  ascertainment  of  boundaries, 
that  equitable  rights  under  those  laws 
vest  upon  condition  that  the  owners, 
within  a  reasonable  time,  have  their 
rights  confirmed  by  the  trustee  upon  an 
official  survey,  and  that  those  laws  re- 
quire each  town-site  occupant  to  see 
that  the  official  ascertainment  is  true 
before   accepting  confirmation.     Scully 
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V.  Squier  (1909)  30  S.  Ct.  51,  215  U. 
S.  144,  54  L.  Ed.  131,  affirming  decree 
(1907)  90  P.  573,  13  Idaho,  417,  30  L. 
R.  A.  (N.  S.)  183. 

A  decision  that  certain  tracts  of  land 
were  not  within  the  boundaries  of  a 
land  grant  rests  upon  a  question  of 
fact,  which  cannot  serve  as  the  basis  of 
a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  state  court.  King  v. 
West  Virginia  (1910)  30  Sup.  Ct.  225, 
229.  216  U.  S,  92,  54  L.  Ed.  396.      • 

Contentions  in  a  suit  between  two 
railway  companies,  each  claiming  the 
same  right  of  way  through  an  Indian 
reservation,  that  the  congressional 
grant  to  one  company  was  abandoned 
by  the  grantee,  and  that  the  circum- 
stances show  an  estoppel  to  claim  under 
it,  do  not  present  federal  questions. 
Spokane  &  B.  C.  Ry.  Co.  v.  Washington 
&  G.  N.  Ry.  Co.  (1911)  31  S.  Ct  182, 
219  U.  S.  106,  55  L.  Ed.  159,  affirming 
decree  (1908)  95  P.  64.  49  Wash.  280. 

Federal  question  held  presented  in 
ejectment  for  land  derived  from  the 
United  States  under  two  different  sur- 
veys, where  the  state  court  passes  on 
competency  of  evidence  as  bearing  on 
effect  of  requirements  of  R.  S.  §  2396, 
post,  §  4804,  as  to  mode  of  surveying 
lands.  Graham  v.  Gill  (1912)  32  S.  Ct 
396,  223  U.  S.  643,  56  L.  Ed.  586,  af- 
firming judgment  (1909)  47  So.  917,  56 
Fla.  316. 

The  court  has  jurisdiction  to  review  a 
decision  in  which  both  plaintiff  and  de- 
fendant assert  rights  under  a  home- 
stead entry,  and  the  federal  question 
was  passed  on  by  the  state  court 
Wadkins  v.  Producer  Oil  Co.  (1913)  33 
S.  Ct.  380,  227  U.  S.  368,  57  L.  Ed.  551, 
affirming  judgment  Same  v.  Producers' 
Oil  Co.  (1912)  57  So.  937,  130  I^.  30& 

A  decision  adverse  to  the  parties  as- 
serting a  title  to  lands  imder  state 
grants,  which  they  claim  cannot  be  de- 
feated without  denial  of  federal  consti- 
tutional immunities,  is  not  reviewable, 
where  the  state  court  rendered  its  de- 
cision on  the  effect  of  a  decree  in 
another  suit  as  res  judicata  and  on  the 
statute  of  limitations  and  laches. 
Wood  V.  Chesborough  (1913)  33  S.  Ct 
706,  228  U.  S.  672,  57  L.  Ed.  1018.  dis- 
missing appeal  Woods  v.  Same  (1909) 
48  So.  613,  95  Miss.  63. 

A  ruling  as  to  a  stipulation  to  avoid 
production  of  evidence  that  certain 
townships  including  a  lake  were  listed 
by  the  Secretary  of  the  Interior  as 
swamp  lands  and  patented  under  Act 
Sept  28,  1850,  is  not  open  to  review. 
Little  V.  Williams  (1913)  34  S.  Ct  68, 
231  U.  S.  335,  58  L.  Ed.  256,  affirming 
decree  (1889)  11  S.  W.  340,  88  Ark. 
37. 

A  decree  adverse  to  asserted  rights 
under  the  homestead  law  to  settle  upon 
unsurveyed  public  land,  notwithstanding 
the  error  of  the  surveyor  in  designating 
such  land  as  a  lake,  is  reviewable  by  the 
Supreme  Court    Gauthier  y.  Morrison 
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(1914)  34  Sup.  Ct  384,  232  U.  S.  452. 
58  L.  Ed.  680. 

Where  in  ejectment  to  recover  cer- 
tain Indian  lands  defendant  claims*  title 
under  a  deed  pursuant  to  a  particular 
construction  of  the  acts  of  Congress 
with  reference  to  Indian  allotments,  a 
federal  question  is  presented.  Taylor 
V.  Anderson  (O.  O.  1911)  197  Fed. 
383. 

An  action  ^f  ejectment  raising  the 
question  whether  a  grant  made  by  the 
Mexican  government  passed  title  to  the 
lands  within  the  limits  of  the  grant  is 
not  a  case  in  which  a  writ  of  error  lies. 
Ferris  v.  Coover  (1858)  11  Cal.  175. 

A  decision  that  the  title  of  a  claimant 
of  land  upon  which  he  has  settled,  un- 
der the  pre-emption  laws  of  the  United 
States,  is  superior  to  the  title  acquired 
by  a  su'sequent  location  under  a  school 
land  warrant  and  a  patent  issued  under 
the  laws  of  the  state,  does  not  neces- 
sarily involve  the  construction  of  any 
act  of  congress,  but  only  of  the  state 
law  under  which  the  location  under  the 
warrant  was  made.  Athearn  v.  Poppe 
(1864)  25  Cal.  631. 

A  judgment  of  the  supreme  court  in 
an  action  to  recover  possession  of  a 
certain  lot  in  the  city  of  San  Francisco 
that,  long  prior  to  the  treaty  by  which 
California  w^as  ceded  to  the  United 
States  by  Mexico,  the  city  of  San 
Francisco  was  a  pueblo,  and  that,  as 
such  pueblo,  she  held  under  the  laws 
of  Mexico  the  land  in  question  in  trust 
for  public  uses,  and  that,  under  said 
laws,  such  laud  so  held  was  not  subject 
to  forced  sale  on  execution,  and  that, 
by  reason  of  the  character  of  the  city's 
title,  the  same  is  true  under  the  laws 
of  said  state,  does  not  involve  a  federal 
question.  Greely  v.  Townsend  (1864) 
25  Cal.  604. 

83.  Removal  of  causes  to  federal 
court.— Denial  of  application  to  remove 
a  cause  to  the  federal  court  raises  a 
federal  question.  Kanouse  v.  Martin 
(1852)  55  U.  S.  (14  How.)  23.  14  L. 
Ed.  310;  Oakley  v.  Goodnow  (1886) 
118  U.  S.  43,  6  Sup.  Ct.  944,  30  L.  Ed. 
61;  Williams  v.  First  National  Bank 
(1909)  80  Sup.  Ct.  441,  216  U.  S.  582, 
54  L.  Ed.  625;  Hough  v.  Western 
Transp.  Co.  (C.  C.  1864)  Fed.  Cas.  No. 
6,724;  State  v.  Johnson  (1877)  29  La. 
Ann.  399. 

Reviewable  after  final  judgment 
Stone  V.  South  Carolina  (1886)  6  Sup. 
Ct,  799.  800,  117  U.  S.  430,  29  L.  Ed. 
962 ;  Missouri  Pac.  R.  Co.  v.  Fitzgerald 
(1S96)  16  Sup.  Ct.  389,  396,  160  U.  S. 
556,  40  Ij.  Ed.  536;  Southern  R.  Co.  v. 
AlUson  (1903)  23  Sup.  Ct  713,  715, 
190  U.  S.  326,  47  L.  Ed.  1078;  Mecke  v. 
Valley  Town  Mineral  Co.  (C.  C.  1898) 
89  Fed.  114,  115.  But  action  of  a 
federal  circuit  court  in  remanding  a 
cause  to  a  state  court  is  not  review- 
able. Missouri  Pac.  R.  Co.  v.  Fitz- 
gerald (1896)  16  Sup.  Ct  389,  396,  160 
U.  S.  556,  40  L.  Ed.  536;  Nelson  v. 
Moloney  (1899)  19  Sup.  Ct  622, 174  U. 


S.  164,  43  L.  Ed.  934,  dismissing  ap- 
peal (1899)  53  N.  E.  31,  158  N.  Y.  351; 
Whitcomb  v.  Smithson  (1900)  20  Sup. 
Ct.  248,  249,  175  U.  S.  635,  44  L,  Ed. 
303;  McLaughlin  Bros.  v.  Hallowell 
(1913)  33  Sup.  Ct.  465,  228  U.  S.  278, 
57  L.  Ed.  835,  dismissing  writs  of  er- 
ror (1907)  111  N.  W.  428,  136  Iowa, 
279,  and  (1909)  121  N.  W.  1030.  And 
denial  by  a  state  court  of  a  second  peti- 
tion to  remove  does  not  deny  any  fed- 
eral right,  where  the  first  removal  pro- 
ceedings were  remanded  to  the  state 
court  McLaughlin  Bros.  v.  Hallowell 
(1913)  33  Sup.  Ct  465,  228  U.  S.  278, 
57  L.  Ed.  835,  dismissing  writs  of  er- 
ror (1907)  111  N.  W.  428,  136  Iowa, 
279,  and  (1909)  121  N.  W.  1039. 

See  Fashnacht  v.  Frank  (1874)  90 
U.  S.  (23  Wall.)  416,  23  L.  Ed.  81, 
holding  that,  refusal  of  state  court  to 
grant  removal  not  having  been  ex- 
cepted to,  and  not  being  involved  in 
what  was  before  the  state  supreme 
court,  its  judgment  cannot  be  held  to 
have   embraced  it. 

Where,  after  petition  for  removal  and 
bond  is  filed,  the  state  court  goes  to 
trial,  and  the  case  goes  to  judgment 
and  is  carried  to  the  highest  court  in 
the  state,  and  it  affirms  the  judgment,  a 
writ  of  error  lies.  Kanouse  v.  Martin 
(1853)  50  U.  S.  (15  How.)  198,  14  L. 
Ed.  660. 

Where  a  petition  for  removal  was,  in 
accordance  with  the  practice  of  the 
state,  reserved  for  decision  of  the  su- 
preme, court,  and  the  latter  dismissed 
the  petition  and  remanded  the  cause  to 
the  inferior  court  for  further  proceeii- 
ings  according  to  law,  the  federal  su*- 
preme  court  had  no  jurisdiction.  Kim- 
ball v.  Evans  (1876)  93  U.  S.  320,  23 
L.  Ed.  920. 

Whether  a  case  is  made  for  removal 
to  a  federal  court  is  a  federal  question. 
Baltimore  &  O.  R.  Co.  v.  Koontz  (1881) 
104  U.  S.  5,  15,  26  L.  Ed.  643. 

Refusal  to  permit  defendant  to  amend 
his  petition  for  removal  after  the  cause 
has  been  remanded  by  the  federal  court 
is  not  the  denial  of  any  federal  right. 
Carr  v.  Nichols  (1895)  157  U.  S.  370, 
15  Sup.  Ct.  640,  39  L.  Ed.  736,  affirming 
Nichols  V.  Stevens  (1894)  123  Mo.  96, 
25  S.  W.  578,  27  S.  W.  613. 

An  error  of  the  state  court  in  deny- 
ing an  application  to  remove  to  a  fed- 
eral court  is  not  prejudicial  if,  notwith- 
standing such  denial,  the  record  Us 
filed  in  the  federal  court,  and  the  cause 
proceeds  therein  to  final  hearing,  when 
it  is  remanded,  and  the  state  court  in 
the  meantime  awaits  the  action  of  the 
federal  court.  Missouri  Pac.  Ry.  Co.  v. 
Fitzgerald  (1896)  16  Sup.  Ct  389,  160 
U.  S.  556,  40  L.  Ed.  536. 

A  recovery  against  one  only  of  sev- 
eral defendants  charged  with  joint  and 
concurring  negligence  does  not  deprive 
such  defendant  of  any  federal  right  be- 
cause, if  it  had  been  sued  hlone,  the  di- 
versity of  citizenship  existing  between 
it  and  the  plaintifif  would  have  author- 
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ized  the  removal  of  the  cause  from  the 
state  court  to  a  federal  circuit  court. 
Southern  Ry.  Co.  v.  Carson  (1904)  24 
Sup.  Ct.  609,  610.  194  U.  S.  136.  48  L. 
Ed.  907,  affirming  judgment  Carson  v. 
Southern  Ry.  Co.  (1903)  46  S.  E.  525, 
68  S.  C.  55. 

No  real  federal  question  is  raised  by 
the  contention  that  a  state  court  de- 
nied a  federal  right  in  overruling  an 
appKcntion  to  remove  the  cause  to  a 
federal  Circuit  Court,  where  the  grant- 
ing of  such  application  would  have  ne- 
cessitated the  aligning  on  the  side  of 
the  plaintiff,  in  a  suit  founded  on  an 
express  trust,  a  trustee  who  was  charg- 
ed with  a  repudiation  of  his  obligations 
as  trustee  by  a  refusal  to  apply  the 
trust  funds  as  required  by  the  trust 
agreement,  and  as  to  whom  not  only 
was  an  accounting  asked  and  an  injunc- 
tion prayed  to  prevent  him  from  dispos- 
ing of  the  trust  property,  but  his  re- 
moval as  trustee  was  also  sought 
Fitzgerald  v.  Thompson  (1912)  32  Sup. 
Ct.  185,  222  U.  S.  555,  56  L.  Ed.  314. 

The  joint  liability  of  defendants  un- 
der the  pleadings  is  a  matter  of  state 
law,  on  which  the  decision  of  the  highest 
court  of  the  state  before  which  the 
question  could  come  will  not  be  re- 
vised. Whether  a  declaration  stated  a 
cause  of  action  against  a  resident  join- 
ed as  codefendant  with  a  nonresident 
is  a  matter  of  local  law,  which  is  not  re- 
viewable. The  court,  on  a  writ  of  er- 
ror presenting  the  question  whether  a 
joinder  of  resident  with  nonresident  de- 
fendants was  fraudulently  made  to  de- 
feat the  removal  of  the  cause  to  a  fed- 
eral court,  can  only  consider  whether 
there  was  a  real  intent  to  secure  a  joint 
judgment,  and  whether  there  was  a  col- 
orable ground  for  it  shown  as  the  rec- 
ord stood  when  the  removal  was  denied. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Schwy- 
hart  (1913)  33  Sup.  Ct.  250,  227  U.  S. 
184,  57  L.  Ed.  473.  See  Burlington,  C. 
R.  &  N.  Ry.  Co.  v.  Dunn  (1887)  121 
U.  S.  182,  7  Sup.  Ct.  1114,  30  L.  Ed. 
885,  holding  that,  where  a  state  court 
has  refused  to  allow  removal  of  a  cause 
on  the  ground  that  the  defendant  has 
failed  to  prove  the  diverse  citizenship 
of  the  parties  and  has  proceeded  with 
it  to  a  final  decision,  on  writ  of  error  to 
the  state  court,  the  supreme  court  will, 
although  the  case  is  not  within  the  let- 
ter of  rule  32,  which  provides  that, 
whore  a  writ  of  error  or  an  appeal  is 
brought  under  Act  March  3,  1875,  such 
case  mny  be  advanced  on  motion,  and 
henrd  under  the  rules  applicable  to  mo- 
tions to  dismiss,  advance  the  case  on 
motion  made  thereunder. 

84.  Questions  of  factw— Jurisdiction 
does  not  extend  to  questions  of  evi- 
dence ruled  by  a  state  court,  unless  it 
is  sought  to  give  such  evidence  effect 
for  other  purposes  over  which  the  Su- 
preme Court  has  jurisdiction.  Mackay 
V.  Dillon  (1846)  4  How.  421,  447,  11 
L.  Ed.  1038. 

The  supreme  court  will  not  review, 
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on  writ  of  error,  a  decision  of  a  state 
court  involving  no  federal  qaestion,  or 
other  question  of  law,  but  a  mere  in- 
ference of  fact  from  the  evidence. 
Turner  v.  People  of  State  of  New  York 
(1897)  18  Sup.  Ct.  38,  168  U.  S.  90, 
42  L.  Ed.  392. 

A  finding  by  the  court  that  warrants 
issued  under  and  by  virtue  of  certam 
acts  of  the  legislature  were  issued  with 
intention  to  have  them  circulate  as 
money  is  not  a  finding  of  fact,  but  is  in 
the  nature  of  a  legal  conclusion,  which 
may  be  reviewable  by  the  supreme 
court  of  the  United  States.  Houston 
&  T.  C.  R.  Co.  V.  State  of  Texas 
(1900)  20  S.  Ct  545,  177  U.  S.  66,  44 
L.  Ed.  673,  reversing  judgment  ((^t. 
App.  1897)  41  S.  W.  157. 

Determination  that  a  state  railroad 
commission  was  authorized  by  state 
laws  to  make  the  order  under  review  is 
conclusive  on  the  supreme  court  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  v.  Iowa 
(1914)  34  Sup.  Ct  592,  233  U.  S.  334, 
58  L.  Ed.  988. 

85.  Slaveryw— Where  the  mother  of 
A.  was  born  a  slave  in  the  Northwest 
Territory  before  1787,  when  the  ordi- 
nance was  passed  in  the  sixth  article  of 
which'  it  is  declared  that  there  shall 
not  be  slavery,  etc,  in  said  territory, 
and  A.  was  born  there  after  the  pass- 
ing of  the  ordinance,  and  was  sent  to 
Missouri  as  a  slave,  a  judgment  by  that 
court;  in  a  suit  by  A.  to  establish  her 
freedom,  that  she  was  free,  was  not 
reviewable.  If  the  decision  had  been 
against  A.,  and  the  ordinance  could  be 
considered  as  a  statute  of  the  United 
States,  the  court  would  have  had  juris- 
diction, as  the  decision  would  have 
been  against  the  provision  of  the  ordi- 
nance against  slavery,  etc.  Menard  v. 
Aspasia  (1831)  30  U.  S.  (5  Pet)  505, 
8  L.  Ed.  207. 

Where  the  question  was  as  to  the 
freedom  of  one  held  as  a  slave  in  Mis- 
souri, it  was  decided  that  the  supreme 
court  had  no  jurisdiction,  no  law  of  the 
United  States  or  treaty  being  in  ques- 
tion. Choteau  v.  Marguerite  (1838)  37 
U.  S.  (12  Pet)  507,  9  L.  Ed.  1174. 

A  writ  of  error  will  not  lie  from  a 
decision  on  the  question  whether  slaves 
who  had  been  permitted  by  their  mas- 
ter to  pass  occasionally  from  Kentucky 
to  Ohio  became  absolutely  free,  so  as 
not  to  become  slaves  again  on  return- 
ing to  Kentucky.  Strader  v.  Graham 
(1850)  51  U.  S.  (10  How.)  82,  13  L. 
Ed.  337. 

The  court  has  no  jurisdiction  to  re- 
vise a  judgment  of  a  state  court  on  its 
own  laws  as  to  the  status  of  persons 
as  free  or  slave.  Scott  v.  Sandford 
(1856)  19  How.  393,  452,  15  L.  Ed. 
691. 

The  court  cannot  take  jurisdiction 
where  the  decision  in  favor  of  defend- 
ant, sued  on  a  note  which  he  claimed 
was  null  and  void  to  the  extent  of  a* 
certain  amount,  which  was  a  part  of 
the  purchase  price  of  a  slave  freed  by 
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sovereign  authority,  was  goremed  by 
the  settled  principles  and  jurisprudence 
of     the    state.      Palmer    ▼.     Mars  ton 

(1871)  14  WaU.  10,  20  L.  Ed.  820. 
Where,  in  a  suit  to  foreclose  a  mort- 
gage securing  notes  for  slaves,  defend- 
ed on  the  ground  that  the  consideration 
had  failed  by  the  emancipation  of  the 
slaves,  a  decree  was  directed  for  com- 
plainant on  appeal,  and  a  subsequent 
application  to  supersede  and  stay  pro- 
ceedings thereon,  because  the  state 
constitution  then  adopted  ordained  that 
all  contracts  for  the  sale  and  purchase 
of  slaves  were  void,  and  that  no  state 
court  should  take  cognizance  of  any 
suit  founded  thereon,  and  that  no 
amount  should  ever  be  collected  or  re- 
covered on  any  judgment  or  decree 
rendered  on  account  thereof,  was  over- 
ruled, and  the  decision  aflSrmed,  no  fed- 
eral question  Is  presented  for  review 
under  section  25  of  the  Judiciary  Act. 
Sevier  v.  Haskell  (1871)  14  WaU.  12, 
14,  20  L.  Ed.  827. 

No  appeal  lies  from  a  judgment  for 
the  purchase  price  of  slaves  who  had 
been  emancipated  by  the  amendment  to 
the  constitution,  as  no  federal  question 
is     involved.       Jackoway     v.     Denton 

(1872)  154  U.  S.  583,  14  Sup.  Ct. 
1169,  20  L.  Ed.  645. 

86.  Taxation     and     assessments^— A 

writ  of  error  may  be  prosecuted  where 
prohibition  against  the  levy  of  a  tax  is 
refused  on  the  ground  that  the  law  im- 
posing it  is  not  repugnant  to  the  fed- 
eral constitution.  Weston  v.  Charles- 
ton (1829)  2  Pet.  449,  464,  7  L.  Ed. 
481. 

Where  a  complainant  alleged  that  a 
school  tax  was  contrary  to  a  state  law 
which  exempted  his  property  from  all 
state  taxes,  and  conflicted  also  with  the 
terms  and  conditions  of  leases  by  which 
he  held  his  land,  a  decree  of  dismissal 
cannot  be  reviewed.     Smith  v.  Hunter 
(1S49)  7  How.  738,  740,  12  L.  Ed.  894. 
A  decision  that  the  tax  imposed  by  a 
state    law  imposing   a   tax   of   10   per 
cent,  on  what  an  heir,  legatee,  or  donee 
may  receive  upon  the  succession  to  an 
estate  of  a  person  deceased,  where  such 
heir,  legatee,  or  donee  is  not  domicili- 
ated in  the  state  and  is  not  a  citizen 
of  any  state  or  territory  of  the  Union, 
was  properly  imposed  on  the  succession 
accruing  to  persons  who  were  born  in 
France,   had   always   lived   in    France, 
without  ever  having  been  in  the  state, 
could  not  be  reviewed,  where  no  ques-. 
tion  was  made  in  the  state  court  that 
these    laws  conflicted  with   the  federal 
Constitution.     Poydras   de   la  Lande's 
Heirs  v.  Treasurer  of  IxHiisiana  (185.^) 
59  U.  S.  (18  How.)  192,  15  L.  Ed.  350. 
Where  a  legislature  passed  a  law  re- 
funding:   to    banking    associations    and 
other    corporations,    by    the    issue    of 
bonds,   taxes  collected  on  that  part  of 
their   capital  invested  in  securities   of 
the  United  States  exempt  by  law  from 
taxation,  and  the  oflScers  empowered  to 
issue   such  obligations  refused  to  sign 


them  because  a  portion  of  thi^  capital 
on  which  the  banks  claimed  reimburse- 
ment was  not  exempt  from  tn  nation, 
the  court  had  jurisdiction  to  r+ vjow  the 
action  of  a  state  court  eauctiauiDg 
such  refusal.  Banks  v.  Mayor  (ISiWiiJ 
74  U.  S.  (7  Wall.)  16,  19  L.  Ed.  57. 

On  the  subject  of  assessmt'nts  impos- 
ed on  private  property  by  a  city  for 
improvements,  jurisdiction  ends  with 
the  determination  that  suffictont  provi- 
sion was  made  by  law  for  fotitvating 
the  assessment,  and  error  of  the  stute 
court  in  respect  to  the  dotinla  of  it 
cannot  be  corrected.  Corry  v.  Camp- 
bell (1878)  14  S.  Ct.  1183,  154  U.  S. 
629,  24  L.  Ed.  926. 

The  court  cannot  review  errors  and 
mistakes  of  state  tribunals  on  the  sub- 
ject  of  the  valuation  of  property  for 
taxation  for  local  purposes.  Kel[y  v. 
Pittbsurgh  (1881)  104  U.  S.  78,  80,  2G 
L.  Ed.  658. 

Under  Act  March  3,  1845,  providiDg 
for  admitting  Iowa  into  the  IltiioD,  onH 
declaring  that  government  lutiiia  i^hiiW 
not  be  taxed  by  the  state  whilt!  tlrn 
property  of  the  United  Statci^^  and 
Laws  Iowa  1861  providing  that  govern- 
ment lands  "entered  or  locateir'  slMUjld 
not  be  taxed  for  the  year  in  wbich  the 
entry  or  location  was  mad<>,  liDd  Act 
March  2,  1861,  relinquishing  the  inter- 
est of  the  United  States  iu  certain 
lands  to  the  state  of  Iowa,  for  the 
benefit  of  certain  bona  fide  purchn^crs, 
the  question  as  to  whether  the  lands 
so  relinquished  could  be  taxed  after  re- 
linquishment for  the  year  1801  wiis  <me 
on  which  the  judgment  of  tliu  i*tnte 
court  was  final.  Stryker  v.  Crane 
(1887)  8  Sup.  Ct  203,  214,  123  U.  S. 
527,  31  L.  Ed.  194. 

The  court  has  jurisdiction  to  review  a 
decision  that  a  state  statute  cHrectitig 
the  assessment  of  taxes  agaiiiat  rail- 
roads not  exempt  from  taxntinn  ia  ap- 
plicable to  a  particular  railriunt  com- 
pany, which  claims  to  be  exempt  by 
its  charter,  granted  by  the  stat^^  b<»fore 
passage  of  the  statute.  Yazoo  &  M.  V. 
R  Co.  V.  Thomas  (1889)  10  Sup.  Ct. 
68.  72,  132  U.  S.  174,  33  L.  Ed.  'A02. 

Where  lands  granted  to  n  railroad 
and  passed  into  the  hands  of  private 
persons,  were  sold  for  taxes,  thougrU  the 
railroad  never  paid  the  expeoets  of  the 
government  survey,  as  required  by  fed- 
eral act,  and  the  purchaser  at  ttie  tax 
sale  sued  to  recover  the  purchase  mon- 
ey on  the  ground  that  the  ]Buth  were 
not  subject  to  taxation,  bee  a  use  the 
fee  was  still  in  the  United  States,  and 
the  state  supreme  court  sustained  this 
view,  but  held  that  the  rule  of  cnveat 
emptor  applied,  and  that  the  money 
was  therefore  not  recoverahli\  tliv 
cause  was  not  reviewable.  Tjler  v. 
Cass  County  (1892)  142  U.  S.  288.  12 
Sup.  Ct.  225,  35  L.  Ed.  lOia 

Whether  an  action  in  a  state  court  to 
foreclose  a  lien  arising  from  a  street 
assessment  is  in  rem  or  in  person:}  m 
is   for    the   state   court   to   dpt<?rtii]ne. 
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Wood  V.  Brady  (1893)  150  U.  S.  18.  14 
Sup.  Ct.  6,  37  L.  Ed.  981. 

Dismissal  of  a  bill  by  a  railroad  com- 
pany, to  which  land  had  been  granted 
by  congress,  to  restrain  a  sale  for  tax- 
es of  lands  within  the  grant,  asserting 
that  they  had  not  been  identified  as 
passing  by  the  grant,  so  as  to  extin- 
guish all  interest  of  the  United  States, 
on  the  ground  that  a  statutory  remedy 
by  application  to  a  board  of  correction 
and  equalization  had  not  been  exhaust- 
ed, did  not  present  a  federal  question. 
Northern  Pac.  R.  Co.  v.  Patterson 
(1894)  14  S.  Ct.  977,  154  U.  S.  130, 
38  L.  Ed.  934. 

This  section  does  not  authorize  a  re- 
view of  a  decision  against  the  validity 
of  the  acts  of  an  assessing  officer  act- 
ing under  the  authority  of  the  revenue 
laws,  and  in  favor  of  an  exemption  from 
taxation  claimed  by  a  corporation  under 
a  charter  contract.  Bank  of  Commerce 
V.  State  of  Tennessee  (1890)  16  S.  Ct 
456.  161  U.  S.  134,  40  L.  Ed.  645. 

Congress  having  authorized  the  states 
to  tax  railroad  grant  lands  for  which 
no  patent  has  issued,  and  upon  which 
the  costs  of  surveying  have  not  been 
paid,  the  question  whether,  under  the 
laws  of  a  particular  state,  the  railroad 
company  has  any  taxable  interest  in 
such  lands,  involves  no  federal  ques- 
tion. Central  Pac.  R.  Co.  v.  Nevada 
(1896)  1G2  U.  S.  512,  16  Sup.  Ct.  885, 
40  L.  Ed.  1057. 

A  decision  that  a  particular  formality 
in  the  assessment  or  levy  of  taxes  or 
the  sale  of  property  for  nonpayment  of 
taxes  is  not  essential  under  a  state 
statute  presents  no  federal  question, 
if  the  statute,  as  thus  construed,  does 
not  deprive  one  of  his  property  with- 
out due  process  of  law.  Del  Castillo 
V.  McConnico  (1898)  18  S.  Ct.  229,  168 
U.  S.  674,  42  L.  Ed.  622. 

The  action  of  the  comptroller  of  a 
state  in  determining  the  amount  of  cap- 
ital employed  in  the  state  by  a  corpo- 
ration of  another  state  for  purposes  of 
taxation  involves  no  federal  question, 
and  the  decision  affirming  such  action 
cannot  be  reviewed.  People  of  State  of 
New  York  v.  Roberts  (1898)  19  S. 
Ct.  58,  171  U.  S.  658,  43  L.  Ed.  323, 
affirming  judgments  (1895)  36  N.  Y.  S. 
368,  91  Hun,  158,  and  (1896)  44  N.  E. 
1127,  149  N.  Y.  608. 

The  education  of  the  people  in  schools 
maintained  by  state  taxation  is  a  mat- 
ter belonging  to  the  respective  states, 
and  any  interference  by  federal  author- 
ity with  the  management  of  such  schools 
cannot  be  justified,  except  in  case  of  a 
clear  and  unmistakable  disregard  of 
constitutional  rights.  Cumming  v. 
Board  of  Education  of  Richmond  Coun- 
ty (1899)  20  Sup.  Ct.  197,  201,  175  U. 
S.  528,  44  L.  Ed.  262. 

The  eflPect  of  a  decision  as  to  liability 
to  taxes  for  a  certain  year  as  an  es- 
toppel in  a  case  respecting  taxes  of  a 
different  year  is  not  a  federal  question. 
Yazoo  &  M.  V.  R,  Co.  y.  Adams  (1901) 
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21  S.  Ct  282.  180  U.  S.  26,  45  L.  Ed. 
408,  affirming  judgment  (1899)  28  So. 
059,  77  Miss.  780. 

A  decision  that  it  is  competent  on  a 
new  assessment  to  determine  questions 
of  benefit  from  the  proof,  though  in  so 
doing  a  different  result  is  reached  from 
that  which  had  been  arrived  at  when  a 
former  assessment,  which  has  been  set 
aside,  was  made,  decides  a  local,  and 
not  a  federal,  question.  Lombard  v. 
West  Chicago  Park  Com'rs  (1901)  21 
S.  Ct.  507.  181  U.  S.  33.  45  L.  Ed.  731, 
affirming  judgment  Cummings  v.  West 
Chicago  Park  Comers  (1899)  54  N.  E. 
941,  181  111.  136. 

Whether  a  repealable  exemption  from 
taxation,  given  by  state  law.  has  been 
re  pealed  by  a  subsequent  statute,  is  one 
V.  hich  turns  upon  the  construction  of  a 
state  law,  and  is  not  reviewable,  though 
it  would  be  otherwise  if  the  exemption 
were  irrepealable,  and  thus  constituted 
a  contract  Gulf  &  S.  I.  R.  Co.  v. 
Hewes  (1901)  22  S.  Ct  26,  183  U.  S. 
66,  46  L.  Ed.  86. 

A  determination  that  under  the  tax 
law  of  a  state  It  is  the  execution  of  a 
power  of  appointment  which  subjects 
the  grantees  under  it  to  the  transfer 
tax  is  not  reviewable.     Orr  v.  Oilman 

(1902)  22  S.  Ct  213,  183  U.  S.  278,  46 
L.  Ed.  196. 

A  determination  as  to  who  are  mer- 
chants within  a  state  tax  law  involves 
no  federal  question,  where  the  levy  of 
the  merchants*  tax  violates  no  federal 
right  American  Steel  &  Wire  Co.  v. 
Speed  (1904)  24  S.  Ct  365,  192  U.  S. 
500,  48  L.  Ed.  538,  affirming  judgment 

(1903)  75  S.  W.  1037,  110  Tenn.  524, 
100  Am.  St.  Rep.  814. 

A  oonclusion  that  a  tax  is  uniform, 
within  the  state  Constitution,  when  it 
is  equal  on  all  persons  belonging  to 
the  described  class  on  which  it  is  im- 
posed, is  not  reviewable.  Armour 
Packing  Co.  v.  Lacy  (1906)  26  Sup.  Ct 
232,  235,  200  U.  S.  226,  50  L.  Ed.  451. 

A  federal  question  respecting  the  va- 
lidity of  a  paving  assessment  against  a 
street  railway  company  is  not  open  on 
writ  of  error,  where  the  state  court 
based  its  ruling  that  the  question  had 
no  standing  in  the  case  upon  its  view 
as  to  the  scope  of  the  application  of  the 
railway  company  for  relief  from  the 
assessment,  and  of  the  pleadings,  and 
it  is  not  contended  that  such  view  is 
erroneous.  Fair  Haven  &  W.  R.  Co.  v. 
City  of  New  Haven  (1906)  27  S.  Ct 
74,  203  U.  S.  379.  51  L.  Ed.  237.  affirm- 
ing judgment  (1903)  53  A.  960,  75  Conn. 
442. 

The  question  of  the  validity  under  the 
due  process  of  law  clause,  of  a  tax  sale 
made  on  a  notice  published  only  in  a 
Sunday  newspaper,  is  not  open  on  a 
writ  of  error,  where  the  state  court's 
decision  upholding  the  tax  title  was 
based  on  the  grounds  that  a  state  stat- 
ute made  the  tax  deed,  whsch.  on  its 
face,  was  a  valid  instrument,  prima  fa- 
cie evidence  of  the  sufficiency  of  the 
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notice,  and  that  possession  under  such 
deed  for  the  prescribed  period  met  the 
state  statute  of  limitations.  Elder  v. 
Wood  (1908)  28  Sup.  Ct  263,  264,  208 
U.  S.  226,  52  L.  Ed.  464,  affirming  judg- 
ment Wood  V.  McCombe  (1906)  86  P. 
319,  37  Colo.  174. 

A  dismissal  of  the  petition  of  the 
owner,  brought  under  Act  Ky,  March 
15.  1906,  c.  22,  art.  3,  for  the  assess- 
ment and  taxation  of  his  lands  to  es- 
cape the  forfeiture  provided  by  that 
statute,  because  such  petition  did  not 
contain  a  description  of  the  land  suf- 
ficient to  identify  it,  involves  no  federal 
question,  unless  the  ruling  was  so  arbi- 
trary, and  baseless  as  to  amount  to  a 
deprivation  of  due  process  of  law. 
Kentucky  Union  Co.  v.  Commonwealth 
of  Kentucky  (1911)  31  S.  Ct  171,  219 
U.  S.  140,  55  L.  Ed.  137,  affirming  judg- 
ments (1907)  106  S.  W.  260,  127  Ky. 
667,  and  (1908)  108  S.  W.  931,  128 
Ky.  610,  111  S.  W.  362,  33  Ky.  Law 
Rep.  857. 

vvnether  municipal  taxation  under  a 
subsequent  statute  is  a  public  tax  with- 
in the  meaning  of  a  covenant  by  the  les- 
see of  a  municipality  to  pay  the  public 
taxes  which  shall  become  due  on  the 
land  is  a  question  which  the  federal 
court  will  determine  for  itself  in  a  case 
involving  the  question  of  the  impair- 
ment of  contract  obligations  by  the  en- 
forcement of  the  tax.  A  decision  that 
the  general  rule  making  the  landlord 
responsible  for  the  taxes  has  no  ap- 
plication to  the  case  of  a  perpetual 
leaseholder  where  the  tenant  is,  in  ef- 
fect, the  virtual  owner  of  the  property 
and  entitled  to  its  use  forever,  presents 
no  federal  question.  J.  W.  Perry  Co.  v. 
City  of  Norfolk  (1911)  31  S.  Ct.  465,  . 
220  U.  S.  472.  55  L.  Ed.  548,  affirming 
judgments  City  of  Norfolk  v.  J.  W. 
Perry  Co.  (1908)  61  S.  E,  867,  108  Va. 
28,  and  Same  v.  White  (1908)  61  S.  B. 
870,  108  Va.  35. 

A  decision  that  the  common-law  doc- 
trine of  implied  covenant  in  a  lease 
that  the  lessor  shall  pay  the  taxes  is 
inapplicable  to  leases  of  tide  lands  will 
not  be  disturbed  in  determining  whether 
contract  obligations  of  the  state  to  its 
lessees  are  impaired  by  a  statute  au- 
thorizing the  assessment  of  such  lease- 
holds for  local  improvements.  Trimble 
V.  City  of  Seattie  (1914)  34  S.  Ct.  218. 
231  U.  S.  683,  58  L.  Ed.  435,  affirming 
judirment  (1911)  116  P.  647,  64  Wash. 
102. 

87.  War  power,  military  operation  of 
United  States  foroes,  and  intercourse 
with  Confederates.F— A  judgment  which 
annuls  a  decree  of  a  court  of  the  same 
state  on  the  ground  that  the  notes  on 
-vrhich  the  judgment  was  rendered  were 
gi^en  for  a  loan  of  Confederate  money, 
and  that  the  transactions  resulting  in 
the  acquisition  of  the  notes  were  had 
heti'veen  enemies  during  the  Civil  War 
in  violation  of  the  President's  proclama- 
tion  forbidding  commercial  intercourse 


with  the  enemy,  does  not  raise  a  federal 
question.       Stevenson      v.      Williams 

(1873)  19  WaU.  572,  575,  22  L.  Ed. 
162. 

A  decision  on  the  effect  produced  on 
a  given  contract  by  the  act  of  the  Pres- 
ident in  proclaiming  the  late  Civil 
War  in  the  United  States  is  reviewable. 
Mathews  v.  McStea  (1874)  87  U.  S.  (20 
Wall.)  646,  22  L.  Ed.  448. 

Whether  a  court  established  by 
proclamation  of  the  commanding  gen- 
eral in  New  Orleans  on  May  1,  1862, 
acted  within  its  jurisdiction  in  a  case 
where  one  bank  of  the  state  of  Louisi- 
ana was  claiming  of  another  bank  of 
the  same  state  a  large  sum  of  money, 
is  a  question  exclusively  for  the  juris- 
diction of  the  state  tribunals.  Mechan- 
ics*  &  Traders'  Bank  v.   Union  Bank 

(1874)  89  U.  S.  (22  Wall.)  276,  22  L. 
Ed.  871. 

The  question  whether  an  action  be- 
tween two  citizens  of  the  city  of  New 
Orleans  is  barred  by  limitations  is  not 
governed  by  R.  S.  §  1048,  or  by  the 
principle  that  the  war  was  a  suspension 
of  the  statute,  as  between  the  citizens 
of  the  loyal  and  of  the  seceded  states, 
but  is  a  question  for  the  decision  of  the 
state  court,  and  not  subject  to  review 
on   writ   of   error.    Harrison   v.    Myer 

(1875)  92  U.  S.  Ill,  23  L.  Ed.  606. 
The  court  has  not  jurisdiction  to  re- 
examine the  decree  of  a  state  court  af- 
firming the  nonliability  of  a  trustee  to 
his  cestui  que  trust  for  the  loss  of  a 
fund  not  occasioned  by  his  laches  or 
bad  faith,  but  by  his  payment  of  the 
same  into  the  hands  of  the  receiver  of 
the  Confederate  States  in  obedience  to 
a  military  order  which  he  could  not  re- 
sist. Rockhold  v.  Rockhold  (1875)  92 
U.  S.  129,  23  L.  Ed.  507. 

A  federal  question  is  not  presented 
by  a  decision  that  if,  during  the  late 
Civil  War,  an  indorser  of  a  promissory 
note  left  his  residence  in  loyal  territory, 
and  went  to  remain  permanently  within 
the  Confederate  lines  before  the  note 
matured,  a  notice  of  protest  left  at  his 
former  residence  was  not  sufficient  to 
charge  him  if  his  change  of  residence 
was  known,  or  by  the  exercise  of  rea- 
sonable diligence  might  have  been 
known,  to  the  holder  of  the  note  when 
it  matured.  Old  Dominion  Bank  v.  Mc- 
Veigh (1878)  98  U.  S.  332,  25  L.  Ed. 
110. 

In  a  suit  on  a  note  against  an  in- 
dorser, where  the  question  is  whether 
notice  of  protest  left  at  the  house  for- 
merly occupied  by  him  within  loyal  ter- 
ritory in  Virginia  was  sufficient  when 
the  fact  that  he  had  gone  to  reside 
within  the  Confederate  lines  was  known 
or  might  have  been  known  to  the  holder, 
the  refusal  to  instruct,  at  request  of 
plaintiff,  that  neither  the  proclamations 
of  the  president  of  April,  1861,  and 
August  16,  1861,  nor  the  Virginia  or- 
dinance of  secession,  obliged  the  in- 
dorsee to  be  absent  from  his  residence, 
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or  relieved  the  holder  from  the  obliga- 
tion to  give  notice  of  protest,  was  not 
error,  for  neither  party  claimed  any 
title,  right,  privilege,  or  immunity  under 
either  the  ordinance  or  proclamations. 
An  instruction  that  if  defendant  before 
maturity  abandoned  his  residence  in 
loyal  territory,  and  went  to  reside  with- 
in the  Confederate  lines,  notice  of  pro- 
test left  at  his  former  residence  was 
not  sufficient  to  charge  him  if  his 
change  of  residence  was  known  or 
might  have  been  known  to  the  holder, 
raised  no  federal  question.  Allen  v. 
McVeigh  (1882)  107  U.  S.  433,  2  Sup. 
Ct.  558,  27  L.  Ed.  572. 

In  an  action  on  an  insurance  policy 
for  loss  by  fire  resulting  from  military 
operations  at  the  time  of  the  entry  of 
United  States  troops  into  Richmond  in 
April,  1866,  a  decision  that  such  entry 
was  an  "invasion  of  a  foreign  enemy," 
within  the  exception  to  liability  in  the 
policy,  is  not  a  federal  question. 
Grame  v.  Mutual  Assur.  Soc.  (1884) 
112  U.  S.  273,  5  Sup.  Ct  150,  28  L. 
Ed.  716. 

IV.  PROCEDURE,  RECORD,  AND 
REVIEW 

(A)  Presentation  of  federal  question 

88.  Necessity  of  raising  federal  ques- 
tion.— ^A  federal  question  not  raised  in 
the  trial  court  nor  on  appeal  will  not 
be  considered.  Coffee  v.  Groover 
(1887)  8  Sup.  Ct.  1,  17,  123  U.  S.  1, 
31  L.  Ed.  51;  Illinois  Cent.  R.  Co.  v. 
Mulberry  Hill  Coal  Co.  (1915)  35  S. 
Ct.  760,  238  U.  S.  275,  59  L.  Ed.  1306, 
affirming  judgment  Mulberry  Hill  Coal 
Co,  V.  lUinois  Cent.  R.  Co.  (1912)  100 
N.  B.  151,  257  ni.  80.  That  the  state 
supreme  court,  in  affirming  a  judg- 
ment, decided  against  an  immunity  from 
liability  expressly  claimed  under  the 
laws  of  the  United  States,  does  not 
give  jurisdiction  to  the  federal  supreme 
court,  if  such  immunity  was  not  claim- 
ed in  the  trial  court.  Chemical  Nat. 
Bank  of  Chicago  v.  City  Bank  of  Port- 
age (1896)  16  Sup.  Ct  417,  419,  160 
U.  S.  646,  40  L.  Ed.  568.  AppeUate 
jurisdiction  over  a  state  court  cannot 
be  based  on  supposed  denial  of  a  feder- 
al right  not  urged  in  the  trial  court,  or 
called  to  the  attention  of  or  decided  by 
the  state  appellate  court.  Cincinnati, 
N.  O.  &  T.  P.  Ry.  Co.  v.  Slade  (1910) 
30  S.  Ct.  230,  216  U.  S.  78,  54  L.  Ed. 
390. 

Where  a  federal  question  involving 
the  validity  of  a  treaty  or  federal  stat- 
ute or  the  validity  of  a  state  statute 
was  raised  as  shown  by  the  record  and 
decided,  the  case  is  reviewable  though 
the  question  was  not  specially  set  up. 
Columbia  Water  Power  Co.  v.  Columbia 
Elect  St.  Ry.,  L.  &  P.  Co.  (1899)  19 
Sup.  Ct  247,  172  U.  S.  475,  43  L.  Ed. 
521,  and  cases  cited. 

To  confer  jurisdiction  to  review  a 
decision  alleged  to  deny  some  right, 
title,  privilege,  or  immunity,  contrary 
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to  the  constitution,  the  claim  must  be 
specially  set  up  at  the  proper  time  ami 
in  the  proper  way.  A  federal  right, 
title,  privilege  or  immunity  must,  as  a 
general  rule,  be  specially  set  up  or 
claimed.  Columbia  Water  Power  Co.  v. 
Columbia  Elect  St  Ry..  L.  &  P.  Co. 

(1899)  19  Sup.  Ct  247,  172  U.  S.  475, 
43  L.  Ed.  521  and  cases  cited;  Mutual 
Life  Ins.  Co.  v.  McGrew  (1903)  23  Sup. 
Ct  375,  378,  188  U.  S.  291,  47  L.  Ed. 
480,  03  L.  R.  A.  33. 

The  court  has  no  jurisdiction  unless 
the  question  falling  within  the  federal 
jurisdiction  is  raised  before  final  judg- 
ment by  the  state  court  of  last  resort 
Winona  &  St.  P.  Land  Co.  v.  Minnesota 
(1895)  159  U.  S.  540,  16  Sup.  Ct  88, 
40  L.  Ed.  252. 

The  court  cannot  review  a  judgment 
denying  a  federal  right,  unless  such 
right  was  specially  set  up  or  claimed 
in  the  state  court  by  the  party  against 
whom  the  judgment  was  rendered. 
Pim  V.  City  of  St  Louis  (1897)  17  Sup. 
Ct.  322,  165  U.  S.  273,  41  L.  Ed.  714. 

An  appeal  must  not  be  a  mere  after- 
thought, and  if  any  right,  privilege  or 
immunity  is  asserted  under  the  Consti- 
tution or  laws  of  the  United  States,  it 
must  be  specially  set  up  and  claimed  be- 
fore the  final  adjudication  of  the  case 
in  the  state  court     BoUn  v.  Nebraska 

(1900)  20  Sup.  Ct  287,  290,  176  U.  S, 
83,  44  L.  Ed.  382. 

A  decision  sustaining  a  defense  in  an 
action  for  breach  of  contract,  to  the 
effect  that  the  contract  was  in  violation 
of  Interstate  Commerce  Act  Feb.  4, 
1887,  post,  §  8563  et  seq.,  does  not  en- 
title the  plaintiff  to  a  writ  of  error,  un- 
less he  set  up  some  claim  under  the 
statute  which  was  denied  by  the  state 
court.  Kizer  v.  Toxarkana  &  Ft  S. 
Ry.  Co.  (1900)  21  Sup.  Ct  100,  179 
U.  S.  199,  45  lu  Ed.  152,  dismissing 
writ  of  error  (1899)  50  S.  W.  871,  66 
Ark.  348. 

Contention  that  by  reason  of  the  pen- 
dency in  a  federal  court  of  a  suit  to 
enforce  a  mechanic's  lien  upon<  the 
plant  of  a  waterworks  company  when 
proceedings  to  foreclose*  a  mortgage 
executed  by  such  company  were  insti- 
tuted in  the  state  court,  the  federal 
court  had  exclusive  jurisdiction  of  the 
res,  and  the  state  court  was  without 
power  in  the  premises,  must  be  raised 
in  a  controversy  between  the  lienor  and 
the  mortgagees  and  their  assigns  in 
which  the  validity  of  title  claimed  by 
the  latter  to  have  resulted  from  a  sale 
under  foreclosure  is  an  issue  and  decid- 
ed, or  it  will  be  deemed  waived  and  con- 
cluded and  foreclosed  by  the  judgment 
rendered  on  such  issue.  National 
Foundry  &  Pipe  Works  v.  Oconto  City 
Water  Supply  Co.  (1901)  22  Sup.  Ct 
111,  119,  183  U.  S.  216,  46  L.  Ed.  157. 

A  judgment  is  not  reviewable  as  a 
decision  in  favor  of  the  validity  of  a 
state  statute  challenged  as  repugnant 
to  the  federal  constitution  or  as  a  de- 
nial of  a  right  or  immunity  under  such 
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constitution,  where  such  question  is  not 
raised  or  specially  set  up  in  the  trial 
court,  and  the  appellate  court  does  noth- 
ing more  than  decline  to  pass  upon  the 
federal  question,  because  it  is  not  rais- 
ed in  the  trial  court,  as  required  by  the 
state  practice.  Erie  R.  Co.  v.  Purdy 
(1902)  22  Sup.  Ct.  605,  185  U.  S.  148, 
46  L.  Ed.  847,  dismissing  writ  of  error 
Purdy  V.  Erie  R.  Co.  (1900)  56  N.  E. 
508,  162  N.  Y.  42,  48  L.  R.  A.  669. 

A  writ  of  error  will  be  dismissed  for 
want  of  jurisdiction,  where  no  claim 
of  ^federal  right  was  specially  set  up  or 
called  to  the  attention  of  the  state 
court  in  any  way.  Onondaga  Nation 
V.  Thacher  (1003)  23  Sup.  Ct.  636,  189 
U.  S.  306,  47  L.  Ed.  826,  dismissing 
writ  of  error  (1901)  62  N.  E.  1098,  169 
N.  Y.  584. 

A  decision  in  the  opinion  of  the  high- 
est state  court,  in  reviewing  a  convic- 
tion of  crime,  of  questions  respecting 
due  process  of  law,  the  equal  protection 
of  the  laws,  and  cruel  and  unusual  pun- 
ishment, will  not  confer  jurisdiction 
of  a  writ  of  error,  in  the  absence  of  any 
claim  to  protection  under  the  federal 
Constitution  made  therein.  Howard  v. 
Fleming  (1903)  24  Sup.  Ct  49,  191  U. 
S.  126,  48  L.  Ed.  121,  dismissing  writ  of 
error  State  v.  Howard  (1901)  40  S.  E. 
71,  129  N.  C.  584. 

A  question  which  the  federal  Supreme 
Court  can  review  on  writ  of  error  to  a 
state  court  does  not  arise  under  Act 
March  2,  1893,  post,  §  8605  et  seq., 
where  no  right  under  such  act,  or  de- 
pendent on  its  construction,  was  spe- 
cially set  up  or  claimed,  and  denied  by 
the  state  court.  Southern  Ry.  Co.  v. 
Carson  (1904)  24  Sup.  Ct  609,  194 
TJ.  S.  136,  48  L.  Ed.  907,  affirming 
jadgment  Carson  v.  Southern  Ry.  Co. 
(1903)  46  S.  E.  525,  68  S.  C.  55. 

A  claim  of  right  under  the  federal 
Constitution  in  the  objections  filed  to 
the  confirmation  of  an  assessment  for 
a  public  improvement,  which  was  never 
afterwards  brought  to  the  attention  of 
the  trial  court  or  the  Supreme  Court  of 
the  state,  is  not  sufficient  to  sustain  a 
writ  of  error.  Hulbert  v.  City  of  Chi- 
cago (1906)  20  Sup.  Ct  617,  202  U.  S. 
275,  60  L.  Ed.  1026,  dismissing  writ  of 
error  (1904)  72  N.  E.  1097,  213  IlL 
452. 

A  point  not  raised  in  the  court  be- 
low or  covered  by  assignments  of  error 
cannot  be  considered  on  a  writ  of  error 
to  the  state  court  Rosenthal  v.  People 
of  the  State  of  New  York  (1012)  33 
Sup.  Ct.  27.  226  U.  S.  260,  57  L.  Ed. 
212,  affirming  judgment  People  v.  Ro- 
senthal (1910)  90  N.  E.  991,  197  N.  Y. 
394. 

One  who  has  not  availed  himself  of 
the  opportunity  to  appear  and  be  heard 
on  the  question  of  classification  which 
i0  afforded  by  a  municipal  ordinance 
providing  for  the  licensing  of  occupa- 
tions is  not  in  a  position  to  urge  on 
the  federal  Supreme  Court  on  writ  of 
error  that  he  has  been  unjustly  and  il- 


legally discriminated  against  m  tbe 
actual  operation  of  the  ordinance,  in 
that  he  has  been  classified  in  aach  a 
manner  as  to  subject  him  and  bi^^  Imsi- 
ness  to  a  higher  tax  as  a  comjition  of 
issuing  to  him  a  license  thau  tbit  rt"- 
quired  of  many  others  in  the  sam^^  busi- 
ness. Bradley  v.  Richmond  flS>13)  33 
Sup.  Ct  318,  227  U.  S.  477,  57  F^  Ed, 
603. 

Alleged  right  under  a  federal  statute^ 
not  specially  set  up  in  the  stale  court 
and  there  passed  upon,  cannot  be  con- 
sidered on  writ  of  error  to  the  state 
court  Chicago,  I.  &  L.  Ry,  Co.  v. 
Hackett  (1913)  33  Sup.  Ct  581.  228  U. 
S.  559,  57  L.  Ed.  966.  Contenrton  not 
urged  on  the  highest  state  court  will 
not  be  considered.  Chicago,  B.  &:  Q.  R. 
Co.  V.  Railroad  Commission  of  Ulscon* 
sin  (1915)  35  Sup.  Ct  560,  237  TI  S. 
220,  59  L.  Ed.  926,  reversing  jiidpment 
(1913)  140  N.  W.  296,  152  Wis-  1554. 
But  see  BoUn  v.  Nebraska  (lllOO)  20 
Sup.  Ct  287,  176  U.  S.  83,  44  U  Ed, 
382,  holding  that  cases  involving  the 
validity  of  a  treaty,  statute,  or  author- 
ity exercised  under  the  United  States, 
or  the  validity  of  a  statute  or  nuthority 
exercised  under  a  state,  have  beea  re- 
viewed, though  the  federal  question 
was  not  specially  set  up  but  necessii rib- 
involved. 

The  full  faith  and  credit  dan  so  must 
be  pleaded,  or  the  attentiAi  of  tbo  Oinirt 
below  directed  to  the  fact  that,  in  cod- 
nection  with  the  proper  const  motion  of 
a  statute  of  another  state,  reltunoe  >vaa 
placed  upon  that  clause,  in  order  to 
present  a  federal  question.  Loiii anile 
&  N.  R.  Co.  V.  Melton  (1910)  rsf)  Sup. 
Ct  676,  218  U.  S.  36,  54  L.  Ed.  *m.  af- 
firming judgment  (1907)  105  S-  W.  :i6Q. 
127  Ky.  276;  Manhattan  L.  Ins,  Cn,  v. 
Cohen  (1914)  34  Sup.  Ct  874,  254  U. 
S.  123,  58  L.  Ed.  1245. 

A  writ  of  error  will  not  lie  to  the  hu- 
prerae  court  of  Massachusetts,  unless 
the  matter  on  which  the  party  relies  be 
specially  pleaded  to,  or  if  a  qripatinn 
incidentally  arises,  unless  he  obtnin  the 
positive  opinion  of  the  judge  upi>n  it, 
and  then  file  his  bill  of  except joii8  in 
the  ordinary  form.  Coolldge  v.  Inglee 
(1810)  13  Mass.  50. 

89.  Manner  and  time  of  presenting 
federal  question  in  general.— -The  pri>p- 
er  way  of  raising  a  federal  quej^tinti  [^ 
by  pleading,  motion,  exception,  or  oth- 
er action,  part  or  being  made  part  of 
the  record,  showing  that  it  was  pre- 
sented to  the  state  court.  Mtitnal  Life 
Ins.  Co.  V.  McGrew  (1903)  23  Sup-  Ct. 
375,  378,  188  U.  S.  291,  47  L.  Ed.  4S0, 
63  L.  R.  A.  33. 

The  proper  time  for  raising  n  federal 
question  is  in  the  trial  court  whenever 
required  by  the  state  practice.  Spies 
V.  IlUnois  (1887)  8  Sup.  Ct  21»  22.  12^! 
U.  S.  131,  31  L.  Ed.  80;  Millet  v,  Texas 
(1894)  14  Sup.  Ct  874,  153  U.  S.  535. 
38  L.  Ed.  812;  Morrison  v.  Watson 
(1894)  14  Sup.  Ct  995,  154  U.  S.  Ill, 
38  L.  Ed.  927;    Erie  R.  Co.  v.  Purdy 
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(1902)  22  Sup.  Ct  605,  186  U.  S.  148, 

46  L.  Ed.  847;  Jacobi  v.  Alabama 
(1902)  23  Sup.  Ot  48,  187  U.  S.  133, 

47  L.  Ed.  106:  Lay  ton  v.  Missouri 
(1902)  23  Sup.  Ct  137,  187  U.  S.  356, 
47  L.  Ed.  214;  Mutual  Life  Ins.  Co. 
V.  McGrew  (1903)  23  Sup.  Ct.  375, 
378,  1S8  U.  S.  291,  47  L.  Ed.  480,  63  L. 
R.  A.  33;  Cincinnati,  A.  O.  &  T.  P.  Ry. 
Co.  V.  Slade  (1910)  30  Sup.  Ct.  230, 
216  U.  S.  78,  54  L.  Ed.  390.  But  a 
federal  question  need  not  be  presented 
\yy  pleadings,  it  being  sufficient  if  claim- 
ed according  to  the  state  practice. 
Moliter  v.  Wabash  R.  Co.  (1914)  168 
S.  W.  250,  180  Mo.  App.  84.  And  a  cer- 
tificate of  the  highest  court  of  a  state 
to  the  effect  that  it  necessarily  consid- 
ered the  federal  question  relied  upon  to 
sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States, 
which  the  record  shows  was  raised,  re- 
moves any  objection  that  such  question 
was  raised  too  late  under  the  local  pro- 
cedure. Cincinnati,  P.,  B.  S.  &  P. 
Packet  Co.  v.  Bay  (1906)  26  Sup.  Ct 
208.  200  U.  S.  179,  50  L.  Ed.  428. 

Where  a  case  has  been  taken  to  the 
United  States  Supreme  Court,  and  man- 
date is  issued  therefrom,  the  state  Su- 
preme Court  will  not  allow  a  change 
in  the  pleadings  to  present  a  federal 
question  not  before  raised.  Larabee 
Flour  Mills  Co.  v.  Missouri  Pac.  Ry. 
Co.  (1915)  147  Pac.  492,  94  Kan.  683. 

90.  — -  Federal  question  raised.— In 

a  proceeding  to  oust  a  person  from  a 
state  office  on  the  ground  that  he  is 
not  a  citizen  of  the  United  States,  a  de- 
murrer to  an  answer  which  set  up  facts 
alleged  to  show  a  naturalization  pre- 
sents a  federal  question. — Boyd  v.  Ne- 
braska (1892)  143  U.  S.  135,  12  Sup. 
Ct  375,  36  L.  Ed.  103,  reversing  State 
V.  Boyd  (1891)  31  Neb.  082,  48  N.  W. 
739. 

In  condemnation  proceedings,  where 
no  answer  is  required,  a  federal  right  is 
sufficiently  claimed  if  set  up  in  a  writ- 
ten motion  for  new  trial.  Chicago,  B. 
&  Q.  R.  Co.  V.  City  of  Chicago  (1897) 
17  S.  Ct.  581,  166  U.  S.  226,  41  L.  Ed. 
979. 

A  complaint  and  answer  held  to  raise 
the  question  of  impairment  of  contract 
and  to  confer  jurisdiction.  Columbia 
Water  Power  Co.  v.  Columbia  Elec.  St 
Ry.  L.  &  P.  Co.  (1899)  19  Sup.  Ct  247, 
172  U.  S.  475,  43  L.  Ed.. 521. 

Denial  of  a  motion  made  in  arrest  of 
a  judgment  of  a  state  court  enforcing  a 
state  statute,  by  which  motion  the  in- 
validity of  such  statute  was  specially 
set  up  on  the  ground  of  its  repugnancy 
to  Const  Amend.  14,  presents  a  feder- 
al question.  Consolidated  Coal  Co.  v. 
People  of  State  of  Illinois  (1902)  22  S. 
Ct.  616,  1.S5  U.  S.  203.  46  L.  Ed.  872, 
affirming  judgment  (1900)  57  N.  E.  880, 
186  111.  134,  56  L.  R.  A.  266. 

A  decision  adverse  to  a  claim  under 
the  federal  constitution,  specially  made 
in  a  motion  to  set  aside  the  judgment, 
raises  a  federal  question.     Manley  y. 

(1664) 


Park  (1903)  23  S.  Ct  208,  187  U.  S. 
647,  47  L.  Ed.  296,  affirming  judgment 
(1901)  64  P.  28,  62  Kan.  553. 

A  federal  question  is  presented  in 
time  and  in  the  proper  form  by  request- 
ed instructions  in  a  state  trial  court,  as- 
serting rights  under  the  federal  Consti- 
tution, which,  if  they  actually  exist,  en- 
title  the  party  asserting  them  to  an 
instruction  directing  a  verdict  in  its  fa- 
vor. National  Mut.  Building  &  Loan 
A8s»n  V.  Brahan  (1904)  24  S.  Ct  532, 
193  U.  S.  635,  48  L.  Ed.  823,  affirming 
judgment  (1902)  31  So.  840,  8(>  Miss. 
407,  57  L.  R.  A.  793. 

A  party  who  insists,  by  way  of  objec- 
tion to  or  requests  for  instructions,  on 
a  construction  of  a  federal  statute 
which  will  lead  to  a  judgment  in  his  fa- 
vor, sets  up  a  claim  of  a  right  or  im- 
munity. St  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Taylor  (1908)  28  S.  Ct  616,  210  U. 
S.  281,  52  L.  Ed.  1061,  reversing  judg- 
ment St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Neal  (1906)  98  S.  W.  958,  83  Ark.  591. 

Objection  by  an  interstate  railway 
carrier  sued  for  the  death  of  an  em- 
ploy6  that,  if  liable  at  all,  it  was,  under 
federal  Employers'  Liability  Act,  post, 
§  8662  et  seq.,  liable  only  to  personal 
representatives  of  the  deceased,  was  in- 
terposed in  time,  so  that  if  was  error  to 
overrule  it,  \yhere  the  petition  stated  a 
case  under  the  state  statute  and  the 
carrier  suggested  that  the  state  stat- 
ute might  not  be  applicable  and  made  a 
specific  objection  under  the  federal  stat- 
ute after  the  evidence  disclosed  that  it 
was  controlled  by  such  statute.  St 
Louis,  S.  F.  &  T.  R.  Co.  v.  Seale 
(1913)  33  S.  Ct  651,  229  U.  S.  156,  57 
L.  Ed.  1129,  reversing  judgment  (Tex. 
Civ.  App.  1912)  148  S.  W.  1099. 

Federal  question  giving  jurisdiction 
of  writ  of  error  to  a  state  court  in  ac- 
tion under  federal  Employers'  Liability 
Act  is  presented  by  contention  that  fail- 
ure to  instruct  a  verdict  was  error  for 
want  of  sufficient  evidence.  Chicago,  R. 
L  &  Pac.  Ry.  Co.  v.  Devine  (1915)  36 
S.  Ct  27. 

91.  — -  Federal  question  not  raised. 

—Where,  in  an  action  for  damages  un- 
der a  state  statute  for  death  by  colli- 
sion on  navigable  waters  within  the 
state,  no  federal  question  is  raised  dur- 
ing the  trial,  the  supreme  court  cannot 
take  jurisdiction.  Staten  Island  Ry. 
Co.  V.  Lambert  (1878)  131  U.  S.  (Ap- 
pendix) ccxi.,  24  L.  Ed.  615. 

A  defendant,  who,  under  a  complaint 
charging  that  he  did  *'at  divers  times" 
sell  intoxicating  liquor,  was  tried,  and 
convicted  of  307  separate  ofifenses,  un- 
der a  state  statute  without  objecting  at 
the  trial  that  there  was  a  defect  or 
want  of  fullness  in  the  complaint,  waiv- 
ed such  point,  and  it  was  not  available 
as  involving  a  federal  question.  O'Neil 
V.  Vermont  (1892)  144  U.  S.  323,  12 
Sup.  Ct  693,  36  L.  Ed.  450. 

A  constitutional  right  held  not  spe- 
cially set  up  or  claimed  at  such  time, 
and  in  such  way  as  to  give  jurisdiction. 
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Duncan  v.  Missouri   (1894)  152  U.   S. 
377.  14  Sup.  Ct.  570.  38  L.  Ed.  485. 

Alleged  errors  in  refusing  to  postpone 
trial  of  a  criminal  case,  or  to  quash  the 
venire  and  panel  of  jurors,  or  to  sustain 
exceptions  to  the  qualifications  of  ju- 
rors, are  not  reviewable,  where  such 
motions  are  not  so  presented  by  the 
record  as  to  raise  any  question  of  the 
denial  of  rights  claimed  under  the  con- 
stitution and  laws  of  the  United  States. 
Smith  V.  Mississippi  (1896)  162  U.  S. 
592,  16  Sup.  Ct  900,  40  L.  Ed.  1082. 

The  right  of  trial  by  jury  on  the  ques- 
tion of  waiver  of  preliminary  examina- 
tion is  not  claimed  as  a  federal  right  in 
a  state  court  by  plea  in  abatement  al- 
leging that  the  prosecution  contravenes 
Const  Amend.  14,  where  this  evidently 
referred  prior  paragraphs  dealing  only 
with  the  necessity  of  an  indictment  to 
constitute  due  process  of  law.  Bolln  v. 
Nebraska  (1900)  20  Sup.  Ct  287.  290, 
176  U.  S.  83,  44  L.  Ed.  382. 

A  claim  that  the  admission  in  evi- 
dence of  the  previous  testimony  of  an 
absent  witness  was  in  violation  of  the 
fourteenth  amendment  was  not  special- 
ly eret  up  at  the  proper  time  and  in  the 
proper  way,  by  an  assignment  of  error 
in  the  highest  state  court,  which  was 
not  considered  by  it  presumably  be- 
canse  no  such  question  had  been  raised 
in  the  trial  court.  Jacobi  v.  State  of 
Alabama  (1902)  23  S.  Ct  48.  187  U. 
S.  133.  47  L.  Ed.  106  dismissing  appeal 
(1902)  32  So.  158,  133  Ala.  1. 

A  judgment  upholding  a  state  statute 
which,  is  claimed  to  violate  the  federal 
constitution  is  not  reviewable,  where 
the  state  court  declined  to  pass  on  the 
federal  question  because  not  raised  in 
the  trial  court,  as  required  by  the  state 
practice.     Lay  ton  v.  State  of  Missouri 

(1902)  23  S.  Ct  137,  187  U.  S.  356,  47 
iL.  Ed.  214,  dismissing  appeal  State  v. 
I^ayton  (1901)  61  S.  W.  171,  160  Mo. 
474,  62  L.  R.  A.  163.  83  Am.  St  Rep. 
487. 

Repugnancy  of  a  state  statute  to  the 
federal  constitution  cannot  be  success- 
fully invoked  in  support  of  a  motion  to 
set  aside  a  judgment  as  void,  where  the 
invalidity  of  such  statute  would  have 
been  available  to  defeat  the  recovery  of 
a  valid  judgment,  if  it  had  been  pleaded 
or  otherwise  presented  in  the  state 
court  as  a  defense  in  the  proceedings 
in   the   original  action.  Manley  v.  Park 

(1903)  23  S.  Ct.  208,  187  U.  S.  547,  47 
Zu  Ed.  296,  afSrming  judgment  (1901) 
64  P.  28,  62  Kan.  553. 

Objection  that  the  trustee  in  bank- 
ruptcy had  no  right  to  attack  the  va- 
lidity of  a  chattel  mortgage  given  by 
the  bankrupt,  because  it  did  not  ap- 
pear that  he  represented  any  but  sim- 
ple contract  creditors,  is  too  late  when 
not  made  in  the  trial  court.  Frank  v. 
VoUkommer  (1907)  27  S.  Ct  596,  205 
U.  8.  521,  51  L.  Ed.  911.  affirming 
judgment  VoUkommer  v..  Frank  (1905) 
95  N.  Y.  S.  324.  107  App.  Div.  594. 
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Contention  that  instructions  in  a 
criminal  case  in  effect  deprived  accus- 
ed of  his  liberty  without  due  process 
of  law  does  not,  of  itself,  raise  a  fed- 
eral question.  Thomas  v.  State  of 
Iowa  (1908)  28  S.  Ct  487,  209  U.  S. 
258,  52  L.  Ed.  782. 

Assignments  of  error  which  simply 
allege  in  various  forms  that  the  state 
court  erred  in  its  decision  of  the  cause 
present  no  federal  question.  Stickney 
V.  Kelsey  (1908)  28  S.  Ct  508,  209  U. 
S.  419.  52  L.  Ed.  863. 

Whether  a  statute  of  a  sister  state 
alleged  to  create  contract  obligations 
protected  against  impairment  by  the 
contract  clause  of  the  federal  Constitu- 
tion has  been  repealed  by  subsequent 
legislation  presents  no  federal  question, 
where  there  was  neither  allegation  nor 
proof  that  the  court  of  last  resort  in 
the  state  where  the  legislation  was  en- 
acted had  considered  the  question  or 
made  any  ruling  upon  it.  Texas  &  N. 
O.  R.  Co.  V.  Miller  (1911)  31  S.  Ct 
534,  221  U.  S.  408.  55  L.  Ed.  789.  af- 
firming judgment  (Tex.  Civ.  App. 
1910)  128  S.  W.  1165;  Same  v.  Gross 
(1911)  31  S.  Ct  536.  221  U.  S.  417, 
55  |L.  Ed.  796,  affirming  judgment 
(Tex.  Civ.  App.  1910)  128  S.  W.  1173. 

Judgment  of  the  Supreme  Court  of 
Oklahoma  in  a  case  begun  in  the  Unit- 
ed States  Court  for  the  Indian  Terri- 
tory is  not  reviewable,  on  the  ground 
of  a  deprivation  of  the  right  to  trial  by 
jury,  where  the  question  was  not  prop- 
erly raised  in  the  court  below.  Dill  v. 
Ebey  (1913)  33  S.  Ct  620,  229  U.  S. 
199.  57  L.  Ed.  1148.  dismissing  appeal 
(1910)  112  P.  973.  27  OkL  584.  46  L. 
R.  A.  (N.  S.)  440. 

Objection  that  an  assessment  for  the 
widening  of  a  street  was  imposed  by 
judicial  fiat  and  without  warrant  of 
law,  not  being  taken  at  the  trial,  was 
not  open  in  the  highest  state  court,  is 
not  a  basis  for  writ  of  error  to  that 
court  from  the  federal  Supreme  Court 
Willoughby  v.  City  of  Chicago  (1914) 
35  S.  Ct.  23,  235  U.  S.  45,  59  L.  Ed. 
123,  dismissing  writ  of  error  City  of 
Chicago  V.  Willoughby  (1911)  94  N.  E. 
513,  249  111.  249. 

Failure  to  raise  in  state  courts  fed- 
eral questions  on  rulings  that  certain 
state  statutes  of  limitations  barred  the 
relief  sought  defeats  appellate  jurisdic- 
tion, where  limitations  were  in  express 
terms  stated  in  the  demurrer  to  bill, 
sustained  by  the  trial  court.  Olympia 
Min.  &  Mm.  Co.  V.  Kerns  (1915)  35  S. 
Ct  415.  236  U.  S.  211,  59  L.  Ed.  542, 
dismissing  appeal  (1913)  135  P.  255, 
24  Idaho,  481. 

No  question  under  the  laws  of  the 
United  States  reviewable  by  writ  of  er- 
ror to  a  state  court  may  be  based  on 
fact  that  applicability  of  Employers' 
Liability  Act.  post.  §  8657  et  seq.,  first 
appeared  by  an  amendment  to  declara- 
tion which  failed  to  allege  originally 
that  plaintiff  was  injured  on  an  inter- 
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state  trip.  Kansas  City  Western  Ry. 
Co.  V.  McAdow  (1916)  36  S.  Ct.  252. 

92. Appellate  oourtw— A  question 

raised  in  the  supreme  court  of  a  state, 
and  there  decided,  not  on  the  ground 
that  it  was  not  raised  in  the  lower 
court,  but  on  its  merits,  is  not  raised 
too  late.  Sully  y.  American  Nat.  Bank 
(1900)  20  S.  Ct  935,  178  U.  S.  289,  44 
Jm  Ed.  1072. 

A  federal  question  is  sufficiently  rais- 
ed though  not  raised  in  the  court  to 
which  the  writ  of  error  was  directed, 
and  which  entered  the  judgment  after 
the  case  had  been  passed  on  by  the  su- 
preme court  of  the  state,  if  the  federal 
question  was  raised  in  the  supreme 
court.  Rothschild  v.  Knight  (1902)  22 
S.  Ct.  391,  184  U.  S.  334,  46  L.  Ed. 
573,  affirming  judgment  (1900)  57  N. 
E.  337,  176  Mass.  48. 

A  federal  right  is  "specially  set  up  or 
claimed  in  a  state  court,"  where  a 
claim  of  such  right  sufficiently  appears 
in  a  motion  for  new  trial  and  in  the 
assignments  of  error  in  the  state  su- 
preme court  and  was  considered.  San 
Jose  Land  &  Water  Co.  y.  San  Jose 
Ranch  Co.  (1903)  23  S.  Ct.  487,  189 
U.  S.  177,  47  L.  Ed.  765,  affirming  de- 
cree (1900)  62  P.  269,  129  Cal.  673. 

A  federal  question  was  not  set  up  too 
late,  where  it  was  raised  by  the  assign- 
ments of  error  in  the  state  supreme 
court,  and  was  considered  and  decided 
by  a  commission  appointed  to  aid  that 
court  in  the  discharge  of  its  duties,  and 
the  judgment  of  such  commission  was, 
for  the  reasons  stated  in  its  report,  af- 
firmed by  the  state  supreme  court. 
Farmers*  &  Merchants*  Ins.  Co.  v. 
Dobney  (1903)  23  S.  Ct  565,  189  U. 
S.  301,  47  L.  Ed.  821,  affirming  judg- 
ment Farmers'  &  Merchants*  Ins.  Co. 
y.  Dabney  (1901)  86  N.  W.  1070,  62 
Neb.  213.  97  Am.  St  Rep.  624. 

Federal  questions  first  raised  by  ex- 
ceptions to  the  report  of  a  special  com- 
missioner to  whom  an  original  proceed- 
ing in  the  highest  state  court  had  been 
referred  will  support  a  writ  of  error, 
though  the  highest  state  court  did  not 
refer  to  such  questions,  and  though 
such  court  has  decided  that  such  ques- 
tions must  be  raised  at  the  first  oppor- 
tunity. International  Harvester  Co.  v. 
State  of  Missouri  ex  inf.  Attorney 
General  (1914)  34  S.  Ct  859,  234  U. 
S.  199,  58  L.  Ed.  1276,  affirming  judg- 
ment State  ex  inf.  Mayor  v.  Interna- 
tional Harvester  Co.  of  America 
(1911)   141  S.  W.  672,  237  Mo.  369. 

Contention  passed  on  by  the  highest 
court  of  the  state  cannot  be  enlarged 
to  sustain  a  writ  of  error  from  the 
federal  Supreme  Court  by  assignments 
of  error  made  to  bring  the  case  up  to 
that  court  Cleveland  &  P.  R.  Co.  y. 
City  of  Cleveland  (1914)  35  S.  Ct  21, 
235  U.  S.  50,  59  L.  Ed.  127,  dismissing 
writ  of  error  (1912)  102  N.  E.  1122, 
87  Ohio  St  469. 

Assertion  of  a  right  under  an  act  of 
Congress  "set  up  or  claimed*'  for  the 
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first  time  in  the  highest  court  of  a 
state,  which  merely  reviews  alleged  er- 
rors committed  on  the  trial,  is  too  late. 
Chappell  y.  Bradshaw  (1888)  9  Sup. 
Ct  40,  128  U.  S.  132,  32  L.  Ed.  369. 

Objection  to  form  of  oath  of  jury, 
not  taken  at  the  trial,  nor  on  motion 
for  new  trial,  nor  on  motion  in  arrest, 
and  the  supreme  court  of  the  state,  be- 
fore which  it  was  first  raised,  for  that 
reason  refusing  to  consider  it,  cannot 
be  considered.  Baldwin  y.  Kansas 
(1889)  129  U.  S.  52,  9  Sup.  Ct  193, 
32  L.  Ed.  640. 

Suggestion  of  a  violation  of  a  federal 
right,  first  made  in  a  petition  for  the 
review,  in  the  highest  state  court,  of 
the  judgment  of  an  intermediate  appel- 
late court,  is  too  late  to  serve  as  a 
basis  for  the  exercise  of  the  appellate 
jurisdiction  of  the  federal  supreme 
court,  where  it  does  not  affirmatively 
appear  that  the  state  court  passed  on 
the  federal  question,  and  the  denial  of 
the  petition  may  well  have  been  upon 
the  ground  that  the  question,  not  hav- 
ing been  suggested  in  the  court  below, 
could  not  be  made  available  on  appeal. 
Chicago,  I.  &  L.  Ry.  Co.   v.  McGuire 

(1905)  25  S.  Ct  200,  196  U.  S.  128.  49 
L.  Ed.  413,  dismissing  writ  of  error 
(1903)  65  N.  E.  932,  31  Ind.  App.  110, 
99  Am.  St.  Rep.  249. 

Federal  questions  which  the  highest 
state  court  is  justified  in  disregarding, 
either  because  not  assigned,  or  because 
not  noticed  or  relied  on  in. the  brief 
or  argument  of  counsel,  will  not  serve 
as  the  basis  for  a  writ  of  error.  Hul- 
bert  V.  City  of  Chicago  (1906)  26  S. 
Ct  617,  202  U.  S.  275,  50  L.  Ed.  1026, 
dismissing  writ  of  error  (1904)  72  N. 
E.  1097,  213  lU.  452. 

A  federal  question,  though  referred  to 
in  the  assignments  of  error  in  the  state 
appellate  court  and  in  the  federal  Su- 
preme court,  cannot  be  considered  by 
the  latter  court  where  it  does  not  ap- 
pear that  the  state  court  dealt  with  the 
question,  and  it  may  have  refused  to  do 
so  on  the  ground  that  it  was  not  rais- 
ed in  the  trial  court  Cox  v.  State  of 
Texas  (1906)  26  S.  Ct  671,  202  U.  S. 
446,  50  L.  Ed.  1099,  affirming  judgment 

(1906)  85  S.  W.  34,  37  Tex.  Qy.  App. 
607. 

References  to  the  Dartmouth  College 
Case  in  the  opinions  of  the  state  courts 
in  discussing  the  question  whether  a 
certain  educational  institution  is  public 
or  private,  the  decision  of  which  ques- 
tion would  determine  the  validity  of 
state  legislation  under  the  state  Con- 
stitution, do  not  show  that  the  contract 
clause  of  the  federal  Constitution  was 
relied  upon  to  invalidate  such  legisla- 
tion, so  as  to  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States.  Osborne  v.  Clark  (1907)  27  S. 
Ct  319,  204  U.  S.  565,  51  L.  Ed.  619, 
dismissing  appeal  Trustees  of  Garrick 
Academy  v.  Clark  (1904)  80  S.  W.  64. 
112  Tenn.  483. 

Refusal  by  an  inferior  state  court  of 
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an  application  to  remove  a  cause  to  a 
federal  court  presents  no  federal  ques- 
tion, where  there  is  nothing  in  the  rec- 
ord to  indicate  that  the  question  of  the 
right  of  removal  was  brought  to  the  at- 
tention of  the  highest  state  court,  and 
that  court  could  not  have  consi(|^red 
the  question  even  if  presented,  because, 
at  the  time  the  appeal  from  the  final 
judgment  was  taken,  it  was  too  late  to 
review  the  order  refusing  the  removal. 
Chesapeake  &  Ohio  Ry.  Co.  v.  McDon- 
ald (1909)  29  S.  Ct  546,  214  U.  S.  191, 
63  L.  Ed.  963. 

Federal  questions  not  raised  in  the 
court  below  cannot  be  reviewed.  Se- 
lover,  Bates  &  Co.  v.  Walsh  (1912)  33 
S.  Ct  69,  226  U.  S.  112,  57  L.  Ed.  146, 
affirming  judgment  Walsh  v.  Selover, 
Bates  &  Co.  (1909)  123  N.  W.  291, 
109  Mimi.  136. 

Assertion  of  fedetal  rights  in  an  on- 
saccessful  application  to  the  highest 
court  of  a  state  for  a  writ  of  error  di- 
rected to  an  intermediate  appellate 
court  raises  no  federal  question.  El 
Paso  &  S.  W.  Ry.  Co.  v.  Eichel  & 
Weikel  (1913)  33  Sup.  Ct  179,  226  U. 
S.  590,  57  L.  Ed.  369. 

A  federal  question  will  not  sustain 
a  writ  of  error  to  the  highest  court  of 
the  state,  where  the  latter  court  de- 
clined to  pass  upon  it  because  not  ap- 
propriately raised  below.  Louisville  & 
N.  R.  Co.  V.  Woodford  (1914)  34  S.  Ct 
739,  234  U.  S.  46,  58  L.  Ed.  1202,  dis- 
missing appeal   (1913)  153  S.  W.  722, 

152  Ky.  398  and  (1913)  154  S.  W.  1083, 

153  Ky.  185. 

The  court,  after  overruling  a  sugges- 
tion of  error  without  a  written  opinion, 
will  not  enter  an  order,  based  upon  the 
recollection  of  the  judges  that  the  court 
considered  a  federal  question  raised,  to 
permit  an  appeal  to  the  United  States 
Supreme  Court,  where  the  suggestion 
of  error  was  not  considered  in  confer- 
ence. Wheeler  &  Silber  v.  Bogue  Pha- 
lia  Drainage  Dist  (Miss.  1914)  65  So. 
563. 

93.  —  After  decision  on  appeal.^ 
The  court  will  not  retain  a  case  for 
the  purpose  of  deciding  whether  Laws 
Colo.  1889,  p.  444,  appointing  a  su- 
preme court  commission,  empowered  to 
hear  and  decide  causes,  subject  to  the 
approval  of  the  state  supreme  court, 
is  in  violation  of  Const.  Amend.  14, 
where  plaintiffs  in  error  acquiesced  in 
the  hearing  of  the  cause  by  the  com- 
mission, participated  in  the  argument 
before  that  body,  petitioned  the  supreme 
court  for  a  rehearing,  and  did  not  moot 
the  unconstitutionality  of  the  act  until 
after  the  final  judgment  of  the  supreme 
court  had  been  announced,  and  the  pe- 
tition for  rehearing  overruled.  BuUer 
▼.  Gage  (1891)  138  U.  S.  52,  11  Sup. 
Ct   236,  34  L.  Ed.  869. 

A  federal  question  should  be  raised 
in  the  Maryland  court  of  appeals  before 
the  rendition  of  judgment.  Loeber  v. 
Schroeder  (1893)  149  U.  S.  580, 13  Sup. 
Ct  934«  37  L.  Ed.  856. 


Where  no  federal  question  was  rais- 
ed or  considered  on  an  appeal  to  the 
supreme  court  of  a  state,  and  a  deci- 
sion was  rendered  which  determined 
the  rights  of  the  parties,  the  case  be- 
ing remanded  for  an  accounting,  the  fact 
that  on  a  second  appeal  a  party  insist- 
ed that  a  federal  question  was  involved, 
which  claim  the  court  refused  to  con- 
sider on  the  ground  that  it  had  been 
waived  by  a  failure  to  present  it  on  the 
former  hearing,  does  not  give  the  Unit- 
ed States  supreme  court  jurisdiction. 
Union  Mut  Life   Ins.   CJo.  v.   Kirchoff 

(1898)  18  S.  Ct.  260,  169  U.  S.  103,  42 
L.  Ed.  677. 

Where  an  asserted  federal  question 
was  not  presented  to  the  state  court  in 
any  manner,  and  was  not  necessarily 
involved  in  its  decision,  it  will  not  be 
considered,  when  raised  for  the  first 
time  after  a  decision  by  the  state  court 
of  last  resort.  Citizens*  Sav.  Bank  v. 
City  of  Owensboro  (1899)  19  S.  Ct 
530,  173  U.  S.  636,  43  L.  Ed.  840. 

Failure  to  raise  a  federal  question 
until  after  a  case  has  been  finally  de- 
cided in  the  highest  court  of  a  state 
will  preclude  a  writ  of  error.  Scudder 
V.  Coler  (1899)  20  S.  Ct  26,  175  U.  S. 
32,  44  L.  Ed.  62. 

Contentions  that  a  court  denies  faith 
and  credit  to  public  acts  of  another 
state,  and  that  the  obligation  of  a  con- 
tract is  impaired,  and  that  a  party  is 
deprived  of  his  property  without  due 
process  of  law,  will  not  be  considered 
on  writ  of  error,  where  they  were  not 
made  in  the  state  court  until  after  the 
case  had  been  remitted  to  the  trial  court 
and  application  was  made  for  rehear- 
ing; and  the  court  will  not  look  into 
the  record  to  determine  whether  the 
existence  of  such  constitutional  ques- 
tions was  necessarily  involved.  East- 
ern Building  &  Loan  Ass'n  v.  Welling 
(1901)  21  S.  Ct  531,  181  U.  S.  47,  45 
L.  Ed.  739,  dismissing  writ  of  error 
Welling  V.  Eastern  Building  &  Loan 
Ass'n  (1899)  34  S.  E.  409,  56  S.  C.  28b. 

A  federal  question  is  not  set  up  in 
a  state  court  soon  enough,  when  it  is 
not  presented  until  after  the  case  has 
been  decided  by  the  supreme  court  of 
the  state  and  remanded  to  the  lower 
court  for  new  trial,  especially  when  it 
is  raised  by  new  pleas  filed  without  the 
leave  of  court,  which  the  state  practice 
requires.  Yazoo  &  M.  V.  R.  Co.  v. 
Adams  (1901)  21  S.  Ct.  240,  ISO  U.  S. 
1,  45  L.   Ed.   305,   affirming  judgment 

(1899)  28  So.  956,  77  Miss.  194  and  re- 
hearing denied  (1901)  21  S.  Ct  729, 
181  U.  S.  580,  45  L.  Ed.  1011. 

The  highest  court  of  a  state  may  de- 
cline to  reopen,  on  a  second  appeal,  a 
question  of  the  validity  of  the  service 
of  summons,  which  it  had  upheld  on  the 
first  appeal,  without  thereby  making  a 
case  for  a  writ  of  error,  where  the 
claim  that  such  service  was  invalid  un- 
der the  federal  Constitution  was  first 
set  up  on  the  second  hearing  in  the 
trial  court    Western  Electrical  Supply 
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Co.  V.  Abbeville  Electric  Light  &  Pow- 
er Co.  (1905)  25  S.  Ct  481,  197  U.  S. 
299,  49  L.  Ed.  765,  dismissing  writ  of 
error  Abbeville  Electric  light  &  Pow- 
er Co.  V.  Western  Electrical  Supply 
Co.  (1902)  44  S.  E.  952,  66  S.  C.  32a 

The  court  has  no  jurisdiction  of  a 
case  in  which  the  only  suggestion  that 
a  federal  question  was  involved  was  put 
forward  after  the  highest  state  court 
had  affirmed,  on  a  second  appeal,  a 
judgment  rendered  by  the  court  below 
in  obedience  to  its  mandate.  Bonner 
V.  Gorman  (1909)  29  S.  Ct  483,  213 
U.  S.  86,  53  L.  Ed.  709. 

Federal  questions  first  raised  by 
amended  answers  after  the  case  had 
been  remanded  by  the  highest  state 
court  to  the  trial  court  will  support 
the  appellate  jurisdiction  of  the  federal 
Supreme  Court  of  a  writ  of  error  to  re- 
view a  judgment  which  affirmed  the  re- 
fusal of  the  trial  court  to  permit  the 
filing  of  such  answers  where  the  state 
court  ruled  concerning  the  federal  as- 
pect of  the  answers.  Louisville  &  N.  R. 
Co.  V.  Higdon  (1914)  34  Sup.  Ct  948, 
234  U.  S.  592.  58  L.  Ed.  1484,  affirming 
judgment  (1912)  148  S.  W.  26,  149  Ky. 
321. 

A  federal  question  is  raised  too  late 
when  asserted  for  the  first  time  in  the 
petition  for  writ  of  error  to  the  high- 
est state  court.  Worthy  v.  Commis- 
sioners (1869)  76  U.  S.  (9  Wall.)  611, 
19  L.  Ed.  965;  Santa  Cruz  County  v. 
Santa  Cruz  R.  Co.  (1884)  111  U.  S.  361, 
4  Sup.  Ct  474,  28  L.  Ed.  456;  Sim- 
merman  V.  Nebraska  (1885)  116  U.  S. 
54,  6  Sup.  Ct  333,  29  L.  Ed.  535;  Cal- 
houn V.  Lanaux  (1888)  127  U.  S.  634, 
8  Sup.  Ct  1345,  32  L.  Ed.  297;  Tel- 
luride  Power  Transmission  Co.  v.  Rio 
Grande  W.  Ry.  Co.  (1903)  23  Sup.  Ct 
178,  187  U.  S.  569,  47  L.  Ed.  307,  dis- 
missing writ  of  error  Rio  Grande  W. 
Ry.  Co.  V.  Telluride  Power  Transmis- 
sion Co.  (1900)  63  Pac.  995,  23  Utah. 
22;  Johnson  v.  New  York  Life  Ins.  Co. 
(1903)  23  Sup.  Ct.  194,  187  U.  S.  491, 
47  L.  Ed.  273,  dismissing  writ  of  er- 
ror (1899)  78  N.  W.  905,  109  Iowa, 
708,  50  L.  R.  A.  99;  Mutual  Life  Ins. 
Co.  V.  McGrew  (1903)  23  Sup.  Ct  375, 
188  U.  S.  291,  47  L.  Ed.  480,  63  L.  R,  A. 
33;  Wabash  R.  Co.  v.  Flannigan  (1904) 
24  Sup.  Ct  224,  192  U.  S.  29,  48  L. 
Ed.  328,  dismissing  writ  of  error  (1902) 
75  S.  W.  691,  95  Mo.  App.  477;  Mon- 
tana V.  Rice  (1907)  27  Sup.  Ct  281, 
285,  204  U.  S.  291,  51  L.  Ed.  490; 
Frank  v.  Vollkommer  (1907)  27  Sup. 
Ct.  596,  598,  205  U.  S.  521,  51  L.  Ed. 
911. 

It  is  too  late,  on  error  from  the  Unit- 
ed States  supreme  court  to  a  state  su- 
preme court,  to  bring  in  question  for 
the  first  time,  as  a  basis  for  federal 
jurisdiction,  the  fact  that  the  mining 
location  in  question  followed  in  its 
length  the  course  of  the  vein,  or  that 
the  si(le  lines  were  substantially  parallel 
with,  and  the  end  lines  at  right  angles 
to,  the  vein.     Quimby  v.  Boyd  (1888) 
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9  Sup.  Ct.  147,  128  U.  S.  488,  32  Ll  Ed. 
502. 

Statements  in  the  writ  of  error  and 
the  petition  for  citation  are  insufficient 
to  show  that  a  federal  question  was 
raised  and  decided.  Hulbert  v.  City  of 
Chicmgo  (1906)  26  Sup.  Ct.  617,  202  U. 
S.  275,  50  L.  Ed.  1026,  dismissing  writ 
of  error  (1904)  72  N.  E.  1097,  213  DL 
452. 

A  federal  question  cannot  be  first 
raised  in  the  assignment  of  errors  in 
the  federal  court  Chesapeake  &  0.  R. 
Co.  V.  McDonald  (1909)  29  Sup.  Ct 
546,  214  U.  S.  191,  53  L.  Ed.  963;  Mai- 
lers V.  Commercial  Loan  &  Trust  Co. 
(1909)  30  Sup.  Ct  438,  216  U.  S.  613, 
64  L.  Ed.  638. 

The  assignment  of  errors  in  the  fed- 
eral Supreme  Court  cannot  raise  a  fed- 
eral question.  Waters-Pierce  Gil  Co, 
V.  Texas  (1909)  29  Sup.  Ct  227,  229, 
212  U.  S.  112,  53  L.  Ed.  431;  Manhat- 
tan L.  Ins.  Co.  V.  Cohen  (1914)  34  Sup. 
Ct  874,  234  U.  S.  123,  58  L.  Ed.  1245. 
And  the  review  is  confined  to  the  as- 
signments of  error  made  and  passed  on 
in  the  judgment  brought  up  for  review. 
Waters-Pierce  Oil  Co.  v.  State  of  Texas 
(1909)  29  Sup.  Ct  227,  212  U.  S.  112. 
63  L.  Ed.  431. 

94. On      rehearlng.r-A      federal 

question  cannot  be  raised  for  the  first 
time  by  petition  for  rehearing.  Susque- 
hanna Boom  Co.  V.  West  Branch  Boom 
Co.  (1883)  IIQ  U.  S.  57,  3  Sup.  Ct  438, 
28  L.  Ed.  69;  Texas  &  P.  R.  Co.  v. 
Southern  Pac.  Ry.  Co.  (1890)  137  U.  S. 
48,  11  Sup.  Ct.  10,  34  li.  Ed.  614; 
Butler  V.  Gage  (1891)  11  Sup.  Ct  235, 
138  U.  S.  52,  34  L.  Ed.  869;  Winona  & 
St  P.  R.  Co.  V.  Plainview  (1802)  12 
Sup.  Ct.  530,  143  U.  S.  371,  36  L.  Ed. 
191;  Bushnell  v.  Crooke  Mining  & 
Smelting  Co.  (1893)  148  U.  S.  682,  13 
Sup.  Ct.  771,  37  L.  Ed.  610;  Loeber  v. 
Schroeder  (1S93)  149  U.  S.  580,  13 
Sup.  Ct  934,  37  L.  Ed.  856;  Sayward 
V.  Denny  (1895)  158  U.  S.  180, 15  Sup. 
Ct  777,  39  L.  Ed.  941;  Pim  v.  City  of 
St  Louis  (1897)  165  U.  S.  273,  17  Sup. 
Ct  322,  41  L.  Ed.  714;  MUler  v.  Corn- 
wall R.  Co.  (1897)  168  U.  S.  131,  18 
Sup.  Ct  34,  42  L.  Ed.  409;  Capital 
Nat  Bank  v.  First  Nat  Bank  (1899) 
172  U.  S.  425,  19  Sup.  Ct  202,  43  L. 
Ed.  502,  affirming  judgment  (1896)  69 
N.  W.  1151,  49  Neb.  795;  Turner  v. 
Richardson  (1901)  21  Sup.  Ct  295,  180 
U.  S.  87,  45  L.  Ed.  438,  affirming  judg- 
ment Richardson  v.  Turner  (1900)  28 
South.  158,  52  La.  Ann.  1613;  Eastern 
Building  &  L.  Ass'n  v.  Welling  (1901) 
21  Sup.  Ct.  531,  181  U.  S.  47,  45  L.  Ed. 
739;  Weber  v.  Rogan  (1903)  188  U. 
S.  10,  23  Sup.  Ct  263,  47  L.  Ed.  363, 
dismissing  writ  of  error  (1900)  67  S. 
W.  940,  94  Tex.  62;  McMillen  v.  Fer- 
rum  Min.  Co.  (1905)  25  Sup.  Ct  633, 
197  U.  S.  843,  49  L.  Ed.  784,  dismiss- 
ing writ  of  error  (1902)  74  Pac  461, 
32  Colo.  38,  106  Am.  St.  Rep.  64;  Bar- 
rington  v.  State  of  Missouri  (1907)  27 
Sup.  Ct  582,  206  U.  S.  483,  61  L.  Ed. 
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690,  diBmissiiig  writ  of  error  State  ▼. 
Barrinffton  (1906)  95  S.  W.  235,  198 
Mo.  23;  McCorquodale  v.  Texas  (1908) 
29  Sup.  Ct.  146,  211  U.  S.  432,  53  L. 
Ed.  269;  St.  Louis  &  S.  F.  R.  Co.  v. 
Shepherd  (1916)  36  Sup.  Gt  274;  Mar- 
tin V.  Cole  (1874)  38  Iowa,  141;  Apex 
Trangp.  Co.  v.  Garbade  (1898)  52  Pac. 
573,  54  Pac.  367,  882.  32  Or.  582,  62 
L.  R.  A.  513.  Or  where  petition  is 
denied  without  opinion.  Mutual  Life 
Ins.  Co.  V.  McGrew  (1903)  23  Sup.  Gt 
375.  188  U.  S.  291,  47  L.  Ed.  480,  63 
L.  R.  A.  33,  dismissing  writ  of  error 
McGrew  v.  Mutual  Life  Ins.  Go.  (1901) 
64  Pac.  103,  132  Gal.  85,  84  Am.  St 
Rep.  20;  Corkran  Oil  &  Development 
Co.  V.  Arnaudet  (1905)  26  Sup.  Ct  41, 
199  U.  S.  182.  50  L.  Ed.  143,  dismissing 
writ  of  error  (1903)  35  South.  747,  111 
La.  563;  Waters-Pierce  Oil  Go.  v. 
State  of  Texas  (1909)  29  Sup.  Ct  227, 
212  U.  S.  112,  53  L.  Ed.  431. 

Inadvertence  in  relying  in  the  state 
court  on  the  Fifth  Amendment  as  in- 
validating a  provision  of  the  state  Con- 
stitution is  not  corrected  in  time  to 
sustain  a  writ  of  error  by  alleging  a  vi- 
olation of  the  Fourteenth  Amendment 
in  a  petition  for  rehearing  in  the  highest 
state  court,  which  was  denied  without 
opinion,  (jorkran  Oil  &  Development 
Co.  V.  Arnaudet  (1905)  26  Sup.  Ct  41, 
44,  199  U.  S.  182,  50  L.  Ed.  143.  Or 
where  the  petition  is  denied  without 
passing  on  the  federal  question.  St 
Louis  &  San  Francisco  R.  Co.  v.  Shep- 
herd (1916)  36  Sup.  Ct  274,  240  U.  S. 
240,  60  L.  Ed.  — ,  and  cases  dted. 

But  a  federal  question  is  raised  in 
time  where  the  court  entertains  the  pe- 
tition and  decides  the  question.  Mallett 
V.  State  of  North  Carolina  (1901)  21 
S.  Ct  730,  181  U.  S.  589,  45  L.  Ed. 
1015,  affirming  judgment  State  v.  Mal- 
lett (1899)  34  S.  E.  651,  125  N.  G.  718; 
Missoari,  K.  &  T.  Ry.  Go.  v.  Elliott 
(1902)  22  Sup.  Ct  446,  184  U.  S.  530, 
46  L.  Ed.  673;  Mutual  Ute  Ins.  Co.  v. 
McGrew  (1903)  23  Sup.  Ct  375,  188  U. 
a  291,  47  L.  Ed.  480,  63  L.  R.  A.  88; 
Leiirb  ▼•  Oreen  (1904)  24  Sup.  Gt  390, 
193  U.  S.  79,  48  L.  Ed.  623,  affirm- 
ing jadgment  (1902)  90  N.  W.  255.  64 
Neb.  533.  101  Am.  St  Rep.  592;  Ful- 
lerton  v.  Texas  (1905)  25  Sup.  Ct  221, 
196  U.  S.  192,  49  L.  Ed.  443;  Cockran 
Oil  &  Development  Go.  v.  Arnaudet 
(1905)  26  Sup.  Gt  41,  199  U.  S.  182, 
60  L.  Ed.  143;   Montana  v.  Rice  (1907) 

27  Sup.  Ct  281,  204  U.  S.  291.  51  L.  Ed. 
490;  McKay  v.  Kalyton  (1907)  27  Sup. 
Ct  346,  348,  204  U.  S.  458,  51  L.  Ed. 
566;    SulUvan  v.  State  of  Texas  (1908) 

28  Sap.  Ct.  215,  207  U.  S.  416.  52  L. 
Ed.  274,  affirming  judgment  (1906)  96 
S.  W.  645,  41  Tex.  Civ.  App.  89; 
McCorquodale  v.  Texas  (1908)  29  Sup. 
Ct  146,  148,  211  U.  S.  432^  53  L. 
Ed.  269;  Illinois  Cent  R.  Go.  v.  Ken- 
tucky (1910)  31  Sup.  Gt  95,  218  U. 
S-  651,  54  L.  Ed.  1147;  Kentucky 
Union  Co.  v.  Kentucky  (1911)  31  Sup. 
Ct  171,  180,  219  U.  S.  140,  55  L.  Ed. 


137;  Bowe  v.  Scott  (1914)  34  Sh\k  Ct, 
769,  233  U.  S.  658,  58  L.  Ed.  1141,  dis- 
missing appeal  (1912)  75  S.  E.  123,  113 
Va.  499. 

A  federal  right  is  raised  so  as  to  sup- 
port a  writ  of  error  from  the  federnl 
Supreme  Court  to  the  highest  states 
court,  though  first  asserted  in  the  1  litter 
court,  where  the  right  was  first  denied 
by  the  decision  of  the  highest  state 
court  and  on  petition  for  rehearing 
it  overruled  the  contention  that  tbe  pe- 
titioner's federal  rights  were  infrinjif^d. 
Grannis  v.  Ordean  (1914)  34  S.  CL  779. 
234  U.  S.  385.  58  L.  Ed.  1363,  affirm- 
ing judgment  Ordean  v.  Grannis  (1912) 
136  N.  W.  575.  1026.  118  Minn.  117. 

And  the  federal  court  will  not  locik 
into  the  record  to  determine  whr^tbei 
such  question  was  necessarily  involved. 
Eastern  Building  &  Loan  Ass'n  v.  Wei- 
Ung  aOOl)  21  Sup.  Gt  531,  181  U.  S. 
47,  45  L.  Ed.  739. 

An  order  reciting  that  the  cause  came 
on  to  be  heard  on  the  petition,  and, 
"the  same  being  considered  by  the 
court,  ♦  ♦  ♦  is  overruled."  does  not 
show  that  the  court  passed  on  the  fed- 
eral question.  McCorquodale  v,  State 
of  ^Texas  (1908)  29  S.  Ct  146.  211  U, 
S.  432,  53  L.  Ed.  269.  An  order  Fee  it- 
ing  that  "on  mature  consideration."  the 
prayer  of  the  petition  is  denied,  does 
not  show  that  the  court  passed  on  the 
question.  Forbes  v.  State  Counrll  of 
Virginia,  Junior  Order  United  Amer- 
ican Mechanics  of  the  State  of  Virffmia 
(1910)  30  S.  Ct  295.  216  U.  S.  39(1,  54 
L.  Ed.  534.  The  words  "maturely 
considered,"  in  the  judgment  entry  of 
denial  without  opinion  of  petition,  do 
not  import  a  decision  of  the  question. 
Consolidated  Turnpike  Co.  v.  Norfolk 
&  O.  V.  R.  Co.  (1913)  33  Sup.  Ct,  filO, 
228  U.  S.  326.  57  L.  Ed.  857,  rehear- 
ing denied  (1913)  33  Sup.  Ct  605.  228 
U.  S.  596,  57  L.  Ed.  982. 

A  certificate  of  the  chief  justice  o£ 
the  highest  state  court  uot  made  a  part 
of  the  record,  that  that  court  in  tleny- 
ing  a  rehearing  decided  the  question 
then  raised  for  the  first  time,  do^s  not 
confer  jurisdiction.  Consolidated  Turn- 
pike Co.  V.  Norfolk  &  O.  V.  R.  Co. 
(1913)  38  S.  Ct  510,  228  U.  S.  320. 
67  L.  Ed.  857,  dismissing  writ  of  error 
Norfolk  &  O.  V.  R.  Co.  v.  Gonsollduted 
Turnpike  Co.  (1910)  68  S.  E.  346,  111 
Va.  131,  Ann.  Cas.  1912A,  239.  reliear- 
ing  denied  (1913)  33  S.  Ct  605,  228  U. 
S.  596,  57  L.  Ed.  982. 

The  proper  certificate  that  a  federal 
question  has  been  presented,  so  tbat 
it  may  be  reviewed  will  not  be  made 
where  such  question  was  raised  for  the 
first  time  on  petition  for  rehearlni?. 
Lamar  Canal  Co.  v.  Amity  Land  Sc  Ir- 
rigation Co.  (1899)  58  P.  600,  26  Colo, 
370,  77  Am.  St  Rep.  261. 

95.  Sutnclency.  of  presentation  or  fed- 
eral question  In  general.^A  right  daitn- 
ed  under  an  authority  exercised  uoder 
the  United  States  will  be  regarded  a  a 
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"specially  set  up  or  daimed"  where  it 
clearly  and  unmistakably  appears  from 
the  opinion  of  the  state  court  that  the 
federal  question  was  assumed  to  be  in 
issue,  that  the  decision  was  against  the 
federal  claim,  and  that  the  decision  of 
the  question  was  essential  to  the  judg- 
ment rendered.  State  of  Montana  v. 
Rice  (1907)  27  S.  Ct.  281,  204  U.  S. 
291,  51  L.  Ed.  490,  affirming  judgment 
(Mont.  1906)  83  P.  874.   . 

Jurisdiction  to  re-examine  a  final 
judgment  cannot  arise  from  mere  in- 
ference, but  only  from  averments  so 
distinct  and  positive  as  to  place  it  be- 
yond question  that  the  party  bringing 
the  cause  up  from  such  court  intended 
to  assert  a  federal  right  F.  G.  Oxley 
Stave  Co.  v.  Butler  Co.  (1897)  17  Sup. 
Ct.  709,  166  U.  S.  648,  41  L.  Ed.  1149; 
Michigan  Sugar  Co.  v.  Dix  (1902)  22 
Sup.  Ct.  581,  185  U.  S.  112,  46  L.  Ed. 
829,  dismissing  writ  of  error  Same  v. 
Auditor  General  (1900)  83  N.  W.  625, 
124  Mich.  674,  7  Detroit  Leg.  N.  381, 
56  L.  R.  A.  329,  83  Am.  St.  Rep.  354; 
Mutual  Life  Ins.  Co.  v.  McGrew  (1903) 
23  Sup.  Ct.  375,  378,  188  U.  S.  291,  47 
L.  Ed.  480,  63  L.  R.  A.  33. 

Jurisdiction  is  not  avoided  by  absence 
of  express  reference  to  some  provision 
of  the  federal  constitution.  Wherever 
rights  acknowledged  and  protected  by 
that  instrument  are  denied  or  invaded 
under  the  shield  of  state  legislation, 
the  court  is  authorized  to  interfere. 
The  form  and  mode  in  which  the  feder- 
al question  is  raised  in  the  state  court 
is  of  minor  importance,  if  in  fact  it  was 
raised  and  decided.  Murray  v.  Charles- 
ton (1877)  96  U.  S.  432,  441,  24  L.  Ed. 
760. 

It  is  not  essential  to  jurisdiction  to 
review  a  decision,  on  the  ground  that  it 
involves  a  right  claimed  under  the  con- 
stitution or  laws  of  the  United  States, 
that  such  claim  should  have  been  set 
up  in  the  original  pleadings,  where  it 
was  subsequently  made  and  expressly 
passed  on  by  the  trial  court  on  a  mo- 
tion to  set  aside  a  former  ruling,  and 
was  again  made  by  a  petition  in  error 
to  the  supreme  court  of  the  state,  and 
was  passed  on  by  that  court.  Meyer  v. 
City  of  Richmond  (1898)  19  S.  Ct.  106, 
172  U.  S.  82,  43  L.  Ed.  374. 

While  no  particular  form  of  words  is 
necessary  to  raise  a  federal  question 
there  must  be  something  in  the  record 
before  the  state  court  which  at  least 
wouM  call  its  attention  to  the  federal 
question  as  one  relied  on  by  the  party, 
and  then  if  the  decision  of  the  state 
court,  while  not  noticing  the  question, 
was  such  that  the  judgment,  in  its  nec- 
essary effect,  was  a  denial  of  the  right 
claimed  or  referred  to,  this  is  sufficient 
Dewey  v.  City  of  Des  Moines  (1899) 
19  S.  Ct.  379,  173  U.  S.  193.  43  L.  Ed. 
665,  reversing  judgment  (1897)  70  N. 
W.  605,  101  Iowa,  416. 

Necessity  of  invoking  the  protection 
of  the  commerce  clause,  if  the  repug- 
nancy to  that  clause  of  certain  state 
legislation  is  to  be  considered  on  writ  of 
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error,  is  not  obviated  by  reference  to 
Const  Amend.  14,  as  invalidating  such 
legislation.  Cox  v.  State  of  Texas 
(1906)  26  S.  Ct  671,  202  U.  S.  446,  50 
L.  Ed.  1099,  affirming  judgment  (1905) 
85  S.  W.  34,  37  Tex.  Civ.  App.  607. 

If  the  verdict  and  judgment  can  stand 
on  other  grounds,  free  from  objection 
so  far  as  federal  rights  are  concerned, 
no  federal  question  is  presented.  Wa- 
ters-Pierce Oil  Co.  V.  State  of  Texas 
(1909)  29  S.  Ct  220,  212  U.  S.  86,  53 
L.  Ed.  417,  affirming  judgment  (Tex. 
Civ.  App.  1908)  106  S.  W.  918,  48  Tex. 
Civ.  App.  162. 

A  party  relying  for  reversal  of  a 
decree  or  judgment  need  not  set  forth 
specially  the  clause  of  the  federal 
constitution  on  which  he  relies.  It  is 
enough  if  the  pleadings  make  a  case 
necessarily  coming  within  its  provi- 
sions. Proprietors  of  Bridges  v.  Ho- 
boken  Land  &  Improv.  Co.  (1863)  1 
Wall.  116,  141,  17  L.  Ed.  571. 

Merely  setting  up  a  general  right  un- 
der a  federal  statute  does  not  present 
a  case  within  the  first  category  of  cas- 
es specified  in  this  section,  of  "an  au- 
thority exercised  under  the  United 
States,"  where  the  validity  of  the  stat- 
ute is  not  in  question.  Telluride  Pow- 
er Transmission  Co.  v.  Rio  Grand  W. 
R.  Co.  (1900)  20  Sup.  Ct  245,  246, 175 
U.  S.  639,  44  L.  Ed.  305. 

See  Worthy  v.  Moore  County  (1869) 
9  Wall.  611.  613,  19  L.  Ed.  565,  hold- 
ing that  allegations  by  counsel  on  a 
motion  to  dismiss  a  writ  of  error  and 
attempts  to  show  plaintiff's  rights  un- 
der the  federal  Constitution  were  in- 
fringed by  the  decision  below,  do  not 
help  the  case,  if  the  right  was  not  spe- 
cially set  up  in  the  court  below  and 
there  decided  against  And  see  Math- 
eson  V.  Branch  of  Bank  of  Alabama 
(1849)  48  U.  S.  (7  How.)  260,  12  L. 
Ed.  692,  holding  that,  where  a  state 
court  affirmed  a  judgment  for  the  rea- 
son that  no  transcript  of  the  record 
was  filed,  the  supreme  court  could  not 
review  such  affirmance,  though  it  was 
the  intention  of  the  parties  to  raise  a 
constitutional  question. 

96.  ^—  Objections  based  on  state 
constitution.--Objection  to  admission  of 
a  deed  because  an  act  and  supplement 
of  the  state  Legislature  under  which  it 
was  executed  were  unconstitutional  was 
construed  as  having  reference  to  the 
validity  of  the  act  of  the  Legislature 
under  the  state  Constitution,  and  was 
not  reviewable.  Porter  v.  Foley  (1860) 
65  U.  S.  (24  How.)  415,  16  L.  Ed.  740. 

Objections  to  the  validity  of  a  stat« 
statute,  on  the  grounds  that  it  is  "un- 
constitutional and  void,'*  that  it  oper- 
ated to  deprive  the  party  of  "inherent 
indefeasible  rights  guarantied  to  all  cit- 
izens by  the  constitution,"  and  that  the 
remedy  provided  by  the  statute  was  not 
a  remedy  "by  the  due  course  of  law," 
are  presumptively  directed  to  the  pro- 
visions in  the  state  constitution  upon 
these  subjects,  and,  in  the  absence  of 
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anything  more,  are  not  suflScient  to 
show  that  a  federal  right  was  claimed. 
MUlcr  ▼.  Cornwall  R.  Co.  (1897)  18  S. 
Ct.  34.  168  U.  S.  131,  42  L.  Ed.  409. 

A  mere  averment  that  a  state  statute 
is  unconstitutional  and  void  must  be 
taken  as  referring  to  the  state  constitu- 
tion, and  not  as  setting  up  a  claim  of 
conflict  with  the  federal  constitution. 
Kipley  v.  People  of  Illinois  (1898)  18  S. 
Ct.  550,  170  U.  S.  182,  42  L.  Ed.  998; 
Layton  v.  State  of  Missouri  (1902)  23 
S.  Ct  137, 187  U.  S.  356,  47  L.  Ed.  214, 
dismissing  appeal  State  v.  Layton 
(1JH)1)  61  S.  W.  171,  160  Mo.  474,  62 
L.  R.  A.  163,  83  Am.  St.  Rep.  487. 

Where  the  record  discloses  no  federal 
right  asserted  in  terms,  and  no  such 
right  in  issue  and  necessarily  determin- 
ed, in  the  state  court,  the  ground  as- 
signed on  a  motion  for  a  new  trial  that 
the  judgment  is  "contrary  to  law"  can- 
not be  construed  as  having  a  single 
meaning,  and  distinctly  referring  to  the 
denial  of  such  a  right  Capital  Nat 
Bank  v.  First  Nat  Bank  (1899)  19  S. 
Ct  202,  172  U.  S.  425.  43  L.  Ed.  502, 
affirming  judgment  (1896)  69  N.  W. 
1151,  49  Neb.  795. 

Assuming  that  the  mere  raising  of  a 
federal  question  in  the  brief  submitted 
to  a  state  appellate  court  is  sufficient 
to  invest  the  supreme  court  with  juris- 
diction of  a  writ  of  error,  it  must  ap- 
pear that  some  provision  of  the  federal, 
as  distinguished  from  the  state,  consti- 
tution was  relied  on,  and  such  provision 
must  be  set  forth.  New  York  Cent  & 
H.  R.  R.  Co.  V.  City  of  New  York 
(1902)  22  S.  Ct.  916,  186  U.  S.  269.  46 
li.  Ed.  1158.  dismissing  writ  of  error 
In  re  New  York  Cent  &  H.  R.  R.  Co. 
(1900)  63  N.  Y.  S.  52.  49  App.  Div.  281. 

Allegation  that  a  municipal  ordinance 
is  void  as  taking  property  without  due 
process  of  law  does  not  raise  a  federal 
question,  where  no  reference  to  the 
Constitution  of  the  United  States  is 
made,  and  no  express  rights  thereunder 
are  asserted,  as  the  contention  will  be 
regarded  as  referring  to  the  state  Con- 
stitiition  containing  the  due  process  of 
law  clause.  Bowe  v.  Scott  (1914)  34 
S.  Ct  769,  233  U.  S.  6o8,  5S  L.  Ed. 
1141.  dismissing  appeal  (1912)  75  S. 
E.  123.  113  Va.  499. 

97.  Decision  of  federal  question 

not  pleaded.— When  from  the  pleadings 
and  record  it  is  apparent  that  a  state 
supreme  court  could  not  have  reached 
the  decision  announced  except  by  dis- 
posing of  a  federal  question,  the  fed- 
eral supreme  court  will  review  such 
question,  though  it  was  not  put  in  is- 
sue by  the  pleadings  nor  directly  pass- 
ed upon  in  the  opinion.  Kaukauna  Wa- 
ter-Power  Co.  v.  Green  Bay  &  M.  Ca- 
nal Co.  (1891)  142  U.  S.  254,  12  Sup. 
Ct.  173,  35  L.  Ed.  1004,  affirming 
(1888)  70  Wis.  635,  35  N.  W.  529. 

Objection  that  the  federal  question 
was  not  properly  and  seasonably  raised 
in  the  state  courts  is  not  available, 
where  it  clearly  and  unmistakably  ap- 


pears from  the  opinion  of  that  court 
that  the  federal  question  was  assumed 
to  be  in  issue,  was  decided  against  the 
claim  of  federal  right,  and  that  the  de- 
cision of  the  question  was  essential  to 
the  judgment  rendered.  Chambers  v. 
Baltimore  &  O.  R.  Co.  (1907)  28  S. 
Ct  34,  207  U.  S.  142,  Adv.  S.  U.  S.  34. 
52  L.  Ed.  143,  affirming  judgment  Bal- 
timore &  O.  R.  Co.  V.  Chambers 
(1905)  76  N.  E.  91,  73  Ohio  St  16,  11 
L.  R.  A  (N.  S.)  1012. 

98.   Cases    in     which     federal 

questions  are  raised^— An  answer  in  an 
action  to  enjoin  a  turnpike  company 
from  charging  tolls  in  excess  of  the 
rates  fixed  by  a  statute,  which  set  out 
the  average  annual  receipts  and  ex- 
penses for  several  years  prior  to  the 
statute,  and  which  alleged  that  the  net 
earnings  for  those  years  had  not  al- 
lowed dividends  greater  than  4  per 
cent,  and  that  the  statute  reduced  the 
rates  50  per  cent  below  those  before 
allowed,  and  that  such  reduction  would 
so  diminish  its  income  that  it  could  not 
maintain  its  road,  meet  ordinary  ex- 
penses, and  earn  any  dividend,  was 
sufficient  to  raise  the  question  wheth- 
er the  statute  deprived  the  defendant 
of  its  property  without  due  process  of 
law.  Covington  &  L.  Turnpike  Road 
Co.  V.  Sandford  (1896)  17  Sup.  Ct 
198,  204,  164  U.  S.  578,  41  L.  Ed.  560. 

A  cross-complaint  by  a  canal  com- 
pany, in  a  suit  in  a  state  court,  setting 
up  and  claiming  a  right  to  a  water 
power  on  the  ground  that  it  was  creat- 
ed by  a  dam,  canal,  and  other  improve^ 
ments  owned  and  operated  by  the  Unit- 
ed States,  and  that  the  canal  com- 
pany's right  and  title  to  the  water 
power  so  created  arose  under  and  by 
virtue  of  certain  alleged  and  recited 
acts  of  congress,  and  especially  by  vir- 
tue of  an  alleged  contract  between  the 
United  States  and  the  canal  company 
whereby  the  use  of  the  surplus  water, 
not  needed  for  purposes  of  navigation, 
was  granted  and  reserved  to  the  canal 
company,  "specially  set  up  and  claim- 
ed" federal  rights.  Green  Bay  &  M. 
Canal  Co.  v.  Patten  Paper  Co.  (1898) 
19  S.  Ct  97,  172  U.  S.  58,  43  L.  Ed. 
364. 

An  allegation  by  a  party  in  his  peti- 
tion that  he  is  a  resident  of  a  certain 
state,  in  which  his  business  is  conduct- 
ed, will  be  held  a  sufficient  allegation 
that  he  is  a  citizen  of  such  state,  on 
TiTit  of  error  to  review  a  decision  of  a 
state  court,  as  denying  to  the  party 
privileges  and  immunities  secured  to 
citizens  of  each  state,  where  the  ques- 
tion was  not  raised  in  the  state  court 
Blake  v.  McClung  (1898)  19  S.  Ct.  165, 
172  U.  S.  239,  43  L.  Ed.  432;  Sully  v. 
American  Nat  Bank  (1900)  20  S.  Ct 
935,  178  U.  S.  289,  44  L.  Ed.  1072. 

An  answer  in  a  suit  to  foreclose  a 
reassessment  lien,  alleging  that  the  no- 
tice of  reassessment  was  insufficient, 
and    that    defendant's    property    was 
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sought  to  be  taken  without  due  process 
of  law,  raises  a  federal  question.  Bel- 
lingham  Bay  &  B.  C.  R  Co.  v.  City  of 
New  Whatcom  (1899)  19  Sup.  Ct  205, 
206,  172  U.  S.  314,  43  L.  Ed.  460. 

This  section  does  not  require  a  fed- 
eral right  to  be  "specially  set  up  and 
claimed,"  to  authorize  a  review  of  a 
decision  in  a  case  in  which  there  was 
drawn  in  question  the  validity  of  a 
state  statute,  on  the  ground  that  it  im- 
paired the  obligation  of  a  contract,  and 
the  decision  was  in  favor  of  its  valid- 
ity. Columbia  Water  Power  Co.  v.  Co- 
lumbia Electric  Street  Railway,  Light 
&  Power  Co.  (1899)  19  S.  Ct.  247,  172 
U.  S.  475,  43  L.  Ed.  521,  affirming  de- 
cree (1895)  20  S.  B.  1002,  43  S.  0. 
154. 

A  federal  question  as  to  the  impair- 
ment of  the  obligation  of  a  contract 
was  sufficiently  raised,  though  the  con- 
tract clause  of  the  federal  constitution 
was  not  discussed,  where  the  case 
turned  on  the  existence  of  such  a  con- 
tract, and  no  question  seems  to  have 
been  made  that,  if  there  had  been  a 
contract,  it  was  impaired  by  the  state 
legislation.  Tazoo  &  M.  V.  R.  Co.  v. 
Adams  (1901)  21  S.  Ct.  240,  180  U.  S. 
1,  45  L.  Ed.  395,  affirming  judgment 
(1899)  28  So.  956,  77  Miss.  315,  and 
rehearing  denied  (1901)  21  S.  Ct.  729, 
181  U.  S.  580,  45  L.  Ed.  1011. 

A  showing  at  every  stage  of  the  liti- 
gation of  the  intention  of  a  national 
bank  to  rely  on  the  federal  banking 
laws  for  immunity  against  liabilities 
arising  out  of  its  ownership  of  shares 
in  a  partnership  is  sufficient,  though 
the  bank  did  not,  in  the  first  instance, 
anticipate  the  specific  and  qualified 
form  in  which  the  immunity  finaUy  was 
denied,  especially  where  the  highest 
state  court,  by  a  certificate,  made  part 
of  its  record  and  judgment,  stated  that 
the  federal  question  was  involved. 
Merchants*  Nat.  Bank  v.  Wehrmann 
(1906)  26  S.  Ct  613,  202  U.  S.  295, 
50  L.  Ed.  1036. 

The  claim  of  a  right  under  an  "au- 
thority exercised  under  the  United 
States"  is  presented  by  a  contention 
that  a  Montana  statute  was  authorized 
by  EnabUng  Act  Feb.  22,  1889,  c.  180, 
and  was  therefore  valid,  even  if  repug- 
nant to  the  Constitution  of  that  state. 
State  of  Montana  v.  Rice  (1907)  27  S. 
Ct  281,  204  U.  S.  291,  51  L.  Ed.  490, 
affirming  judgment  (1906)  83  P.  874, 
33  Mont  365. 

The  objection  that  no  federal  right 
was  "especially  set  up  and  claimed"  can- 
not successfully  be  maintained,  where 
judicial  proceedings  in  New  Jersey 
were  clearly  relied  on  in  New  York  by 
executors  in  an  "appeal  to  the  surro- 
gate" as  a  defense  to  the  assessment 
of  the  New  York  transfer  tax,  though 
such  right  was  not  in  terms  stated  to 
be  one  claimed  under  the  federal  Con- 
stitution—especially where  the  consti- 
tutional right  was  specifically  claimedf 
in  writing  while  the  surrogate  still  had 
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the  "appeal"  under  consideration,  and 
its  denial  was  made  the  subject  of  ex- 
ceptions. Tilt  V.  Kelsey  (1907)  28  S. 
Ct  1,  207  U.  S.  43,  Adv.  S.  U.  8.  1, 
52  L.  Ed.  95  reversing  order  In  re 
Tilt's  Estate  (1905)  75  N.  E.  1134, 
182  N.  Y.  557. 

An  assignment  of  error  in  a  state 
court  which  has  refused  to  give  effect 
to  a  judgment  of  a  circuit  court  of  the 
United  States  in  deciding  a  controversy 
before  it,  which  states  -the  refusal  of 
the  trial  court  to  give  proper  and  full 
credit  to  the  judgment  of  the  circuit 
court,  thereby  denying  to  the  complain- 
ing party  "a  right  arising  under  the 
authority  of  the  United  States,"  does 
not  lack  certainty  of  specification,  so  as 
to  prevent  the  court  from  taking  ju- 
risdiction. Virginia-Carolina  Chemical 
Co.  V.  Kirven  (1909)  30  S.  Ct  78,  215 
U.  S.  252,  54  L.  Ed.  179  affirming  judg- 
ment Kirven  v.  Virginia-Carolina  Chem- 
ical Co.  (1907)  58  S.  E.  424,  77  S.  C. 
493. 

Immunity  from  liability  under  Em- 
ployers* Liability  Act  of  April  22, 1908, 
must  be  regarded  as  sufficiently  assert- 
ed, whether  the  question  was  properly 
raised  in  the  trial  court,  according  to 
the  local  practice,  or  not,  where  sach 
immunity  was  expressly  claimed,  and 
the  highest  court  of  the  state  either 
decided  or  assumed  that  the  record 
sufficiently  presented  a  question  of  fed- 
eral right  and  decided  against  the  par- 
ty asserting  that  right  North  Caro- 
lina R.  Co.  V.  Zachary  (1914)  34  Sup. 
Ct  305,  232  U.  S.  248,  68  L.  Ed.  591. 
Ann.  Cas.  1914C,  159. 

Federal  question  held  raised  in  state 
court  where  from  opinion  of  state  Su- 
preme Court  it  appears  that  question 
of  equal  protection  of  the  laws,  under 
the  Fourteenth  Amendment  was  treat- 
ed as  raised  and  ruled  on.  Mallinck- 
rodt  Chemical  Works  v.  State  of  Mis- 
souri ex  rel.  Jones  (1915)  35  S.  Ct 
671,  238  U.  S.  41,  59  L.  Ed.  1192,  af- 
firming judgment  State  ex  rel.  Jones  v. 
Mallinckrodt  Chemical  Works  (1913) 
156  S.  W.  967,  249  Mo.  702. 

A  question,  under  the  full  faith  and 
credit  clause  of  the  federal  Constitu- 
tion, as  to  the  law  of  another  state, 
held  sufficiently  raised  to  support  a 
writ  of  error  to  review  a  judgment  of 
a  New  York  court  holding  that  the  law 
of  New  York  governs  the  rights  of  a 
Massachusetts  benefit  society  where  a 
Massachusetts  judgment  construing  the 
charter  was  expressly  pleaded.  Su- 
preme Council  of  the  Royal  Arcanum 
V.  Green  (1915)  35  S.  Ct  724,  237  U. 
S.  531,  59  L.  Ed.  1089,  reversing  de- 
crees Green  v.  Supreme  Council  of 
Royal  Arcanum  (1911)  129  N.  Y.  S. 
791,  144  App.  Div.  761,  and  Id.  (1912) 
100  N.  E.  411,  206  N.  Y.  591. 

99. Cases  in  which  federal  qies- 

tloiis  are  not  raised.^A  constitutional 
objection  held  too  generaL  Messenger 
V.  Mason  (1870)  10  WalL  607,  610,  19 
L.  Ed.  1028. 
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Where  exception  is  taken  to  refusal 
to  instriict  and  to  the  instruction  given, 
but  the  grounds  of  the  exception  are 
not  stated,  nor  are  the  reasons  for  the 
ruling  given  by  the  court,  it  is  not  suf- 
ficient to  show  any  federal  questions. 
Caperton  v.  Bowyer  (1871)  14  Wall. 
216,  234,  20  ii.  Ed.  882. 

Points  raised  at  the  trial  that  the 
facts  did  not  constitute  an  offense 
agrainst  a  state  liquor  statute  under  the 
complaint,  and  that  accused  ought  not 
to  be  found  guilty  under  such  facts, 
were  too  general  to  call  the  attention 
of  the  state  court  to  the  commerce 
clause,  or  to  any  right  claimed  under  it. 
O'Neil  V.  Vermont  (1892)  144  U.  S. 
323, 12  Sup.  Ct  693,  36  U  Ed.  450. 

A  constitutional  right  is  not  specially 
set  up  or  claimed  at  such  time  and  in 
such  way  as  to  give  jurisdiction  to  the 
Supreme  Court  to  review  a  denial  of 
the  motion  for  the  transfer  of  a  cause 
involving  a  federal  question  to  the  full 
court  for  decision,  where  the  case  was 
affirmed  on  appeal  by  one  of  the  divi- 
sions of  the  supreme  court  of  Missouri. 
Duncan  v.  Missouri  (1894)  14  Sup.  Ct. 
570.  571, 152  U.  S.  377,  38  L.  Ed.  485. 

Allegation  that  nhe  verdict  ♦  ♦  • 
is  not  such  a  verdict  as  is  contemplated 
by  the  Constitution  of  the  United 
States  or  the  Constitution  of  the  state 
of  New  York  where  the  only  verdict 
recognized  thereunder  is  that  of  a  jury 
of  12  men  of  sound  mind  and  memory, 
which  this  verdict  is  not,"  is  not  a 
specific  assertion  of  denial  of  a  right, 
privilege,  or  immunity  under  the  federal 
Constitution.  In  re  Buchanan  (1895)  15 
Sup.  Ct.  723,  725,  158  U.  S.  31,  39  L. 
Ed.  884.  ... 

A  general  statement  that  a  judgment 
violates  the  federal  constitution,  or  the 
rights  of  the  party  thereunder,  or  that 
it  is  without  due  process  of  law,  will 
not  raise  a  federal  question,  especially 
where  such  statement  appears  only  in 
the  specifications  of  error.  Clarke  v. 
McDade  (1897)  17  S.  Ct.  284,  165  U. 
S.   168.  41  L.  Ed.  673. 

A  general  claim  that  a  decree  was 
passed  against  some  persons  who  were 
at  the  time  dead,  and  against  others 
who,  though  necessary  parties,  had  no 
notice  of  the  proceedings,  does  not 
"specially  set  up"  a  right  or  immunity 
under  the  fourteenth  amendment.  F. 
O  Oxley  Stave  Co.  v.  County  of  Butler 
(1897)  17  S.  Ct.  709,  166  U.  S.  648,  41 
L.  Ed.  1149. 

'Where  an  "agreed  case"  in  a  state 
trial  court  presented  no  issue  as  to  the 
validity  of  a  state  statute,  but  simply 
the  question  of  its  construction,  and 
only  the  question  of  construction  was 
considered  by  the  highest  court  of  the 
state  on  appeal,  the  supreme  court  can- 
not take  jurisdiction  upon  the  ground 
that  the  statute,  as  construed  by  that 
court,  impairs  the  obligation  of  a  con- 
tract, and  denies  the  equal  protection  of 
the  laws.  The  mere  fact  that  there  was 
a  motion  to  set  aside  the  judgment  of 


an  intermediate  appellate  court,  on  the 
ground  that  it  had  no  jurisdiction,  be- 
cause the  validity  of  the  statute  under 
the  constitution  of  the  United  States 
was  involved,  which  motion  was  denied, 
was  not  a  sufficiently  definite  tender 
of  the  constitutional  question.  Louis- 
ville &  N.  R.  Co.  V.  City  of  Louisville 
(1897)  17  S.  Ct.  725,  166  U.  S.  709,  41 
L.  Ed.  1173. 

That  defendant  in  a  state  court  pleads 
a  purchase  of  realty  at  foreclosure  sale, 
under  a  decree  of  a  federal  court,  as  his 
source  of  title,  does  not  constitute  a 
special  setting  up  or  claiming  of  a  right 
or  title  under  authority  exercised  by  the 
United  States.  Union  Mut.  Life  Ins. 
Co.  V.  KirchofC  (1898)  18  S.  Ct.  260, 
169  U.  S.  103,  42  L.  Ed.  677. 

In  a  suit  to  enjoin  a  special  assess- 
ment, a  mere  allegation  that  the  tax  on 
each  lot  was  greater  than  its  value  and 
that  defendant  was  seeking  to  make 
complainant  pay  the  full  tax  was  not 
sufficient  to  raise  the  question  of  the 
taking  of  property  without  due  process 
of  law.  Dewey  v.  City  of  Des  Moines 
(1899)  19  Sup.  Ct.  379,  381,  173  U.  S. 
193.  43  L.  Ed.  665. 

A  constitutional  question  is  not  raised 
by  a  contention  in  the  state  court  that 
a  state  law  violates  the  fifth  and 
seventh  amendments  of  the  federal  con- 
stitution, and  a  contention,  made  in  the 
assignment  of  errors  in  the  supreme 
court  of  the  United  States,  that  the  law 
violates  the  fourteenth  amendment, 
since  the  constitutional  question  must 
be  raised  in  the  state  court,  and  the 
reference  to  the  fifth  and  seventh 
amendments  is  insufficient  for  that  pur- 
pose, because  those  amendments  have 
no  application  to  the  powers  of  the 
state.  Chapin  v.  Fye  (1900)  21  S.  Ct. 
71,  179  U.  S.  127,  45  L.  Ed.  119. 

A  statement  in  a  pleading  that  the 
other  party  intended  to  set  up  certain 
rights  under  certain  mining  claims,  and 
that  these  claims  were  abandoned  and 
forfeited  before  certain  other  claims 
were  located,  is  not  sufficient  to  con- 
stitute a  definite  claim  of  a  right  or 
title  under  a  federal  statute.  Speed  v. 
McCarthy  (1901)  21  S.  Ct.  613,  181  U. 
S.  269,  45  L.  Ed.  855,  dismissing  writ  of 
error  McCarthy  v'.  Speed  (1899)  80  N. 
W.  135,  12  S.  D.  7,  50  L.  R.  A.  190. 

A  general  statement,  in  answer  to  quo 
warranto  to  forfeit  the  franchise  of  a 
corporation  for  its  violation  of  a  state 
statute,  that  the  proper  remedy  is  by 
a  criminal  prosecution,  and  that  "this 
proceeding  is  in  violation  of  the  consti- 
tution of  the  United  States,"  does  not 
raise  a  federal  question,  where  no 
specification  is  made  as  to  the  partic- 
ular clause  of  the  constitution  relied  on, 
and  there  is  nothing  to  show  that  the 
attention  of  the  state  court  was  direct- 
ed to  that  question.  Capital  City  Dairy 
Co.  V.  State  of  Ohio  (1902)  22  S.  Ct. 
120,  183  U.  S.  238,  46  L.  Ed.  171,  af- 
firming judgment  State  v.  Capital  City 
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Dairy  Co.  (1900)  67  N.  B.  62,  62  Ohio 
St.  350,  57  L.  R,  A.  181. 

Averment  in  answer  in  a  suit  by  a 
divorced  wife  on  a  policy  of  insurance 
on  her  former  husband's  life  that,  by 
virtue  of  the  Hawaiian  laws  and  the  de- 
cree of  divorce  thereunder,  all  her 
rights  in  such  policy  had  passed  to  and 
become  the  property  of  her  husband, 
is  not  the  special  assertion  of  a  right 
or  claim  under  the  treaty  with  Hawaii, 
essential  to  confer  jurisdiction  to  review 
a  judgment  of  a  state  court  adverse  to 
such  i-ight  or  claim.  Mutual  Life  Ins. 
Co.  V.  McGrew  (1903)  23  S.  Ct.  375, 
1S8  U.  S.  291,  47  L.  Ed.  480,  63  L.  R. 
A.  33,  dismissing  writ  of  error  McGrew 
V.  Mutual  Life  Ins.  Co.  (1901)  64  P. 
103,  132  Cal.  85,  84  Am.  St  Rep.  20. 

Assertion,  on  motion  for  new  trial, 
that  a  state  statute  in  contrary  to  the 
federal  Constitution,  without  pointing 
out  the  provision  of  that  instrument 
which  it  is  claimed  to  violate,  does  not 
present  a  federal  question.  Harding  v. 
People  of  State  of  Illinois  (1904)  25  S. 
Ct  176,  196  U.  S.  78,  49  L.  Ed.  394, 
dismissing  writ  of  error  (1903)  66  N. 
E.  9G2,  202  111.  122. 

A  mere  claim  of  right  under  the  fed- 
eral Constitution,  in  the  objections  fil- 
ed to  the  confirmation  of  an  assessment 
for  a  public  improvement,  never  after- 
wards brought  to  the  attention  of  the 
trial  court  or  the  state  supreme  court.  . 
is  insufiicient  Hulbert  v.  Chicago 
(1906)  26  Sup.  Ct  617,  618,  202  U. 
S.  275,  50  L.  Ed.  1026. 

A  decision  of  the  Michigan  Supreme 
Court  that  a  foreign  mutual  insurance 
company  which  had  not  been  authorized 
to  do  business  in  the  state  as  provided 
by  the  state  statutes  could  not  main- 
tain a  suit  to  collect  assessments  due 
OQ  a  policy  issued  by  one  of  its  agents 
in  another  state  on  request  of  an  in- 
surance broker  in  Michigan  who  was 
unable  to  place  the  whole  line  in  his 
own  authorized  companies  cannot  be  re- 
viewed, where  the.  only  showing  of  a 
federal  question  raised  before  judgment 
is  made  by  a  request  for  a  finding  as 
matter  of  law  that  the  state  statutes 
do  not,  and  could  not,  under  the  federal 
Constitution,  prohibit  the  insured  from 
going  or  sending  outside  the  state  and 
there  procuring  insurance  on  its  prop- 
erty located  in  the  state  from  an  insur- 
ance company  not  authorized  to  do  busi- 
ness therein,  which  is  entirely  inade- 
quate for  the  purpose.  Swing  v.  Wes- 
tern Lumber  Co.  (1907)  27  S.  Ct  497. 
205  U.  S.  275,  51  L.  Ed.  799,  dismissing 
writ  of  error  (1905)  103  N.  W,  816, 
140  Mich.  344. 

A  decision  of  a  state  court  that  a 
foreign  mutual  insurance  company  could 
not  sue  for  assessments  could  not  be 
reviewed  in  the  Supreme  Court  of  the 
United  States,  where  the  only  showing 
of  a  federal  question  raised  was  an 
inadequate  request  for  a  finding  that 
the  state  statutes  did  not  and  could 
not,  under  the  federal  constitution,  pro- 
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•  hibit  insured  from  procuring  insuniDce 
outside  the  state  on  property  located 
within  the  state  from  an  insurance  com- 
pany not  authorized  to  do  business 
therein.  Swing  v.  Western  Lumber  Co. 
(1907)  27  Sup.  Ct  497,  205  U.  S.  275, 
61  L.  Ed.  799. 

Objections  to  the  valuation  of  nation- 
al bank  stock  for  taxation,  as  being  in 
excess  of  the  actual  value,  exorbitant 
and  unjust,  and  not  in  proportion  to 
other  like  personal  property,  but  gross- 
ly in  excess  thereof,  and  constituting 
unfair  and  unequal  taxation,  do  not 
raise  any  federal  question,  where  no 
mention  of  the  national  bank  act  was 
made,  nor  of  any  right  or  privilege 
claimed  under  it,  and  the  provisions  of 
the  United  States  Revised  Statutes  were 
not  invoked,  by  name  or  otherwise,  and 
there  was  no  assertion  that  the  local 
statutes  under  which  the  assessment 
was  made  were  repugnant  to  B.  S.  $ 
5219,  post,  8  9784,  or  io  the  federal 
Constitution.  First  Nat  Bank  v.  City 
Council  of  Estherville  (1910)  30  S.  Ct 
152,  215  U.  S.  341,  54  L.  Ed.  223. 

A  federal  right,  privilege,  or  immuni- 
ty was  not  specially  set  up  or  claimed, 
where  it  was  not  suggested  that  de- 
fendant in  insisting  on  certain  proposi- 
tions was  relying  on  any  right,  privilege, 
or  immunity  derived  from  the  federal 
Constitution  or  laws,  and  the  state 
courts  did  not  pass  upon  any  such  qaes- 
tion.  El  Paso  &  S.  W.  Ry.  Co.  v.  Eich- 
el  &  W^eikel  (1913)  33  S.  Ct  179,  226 
U.  S.  590,  57  L.  Ed.  369. 

Federal  question  calUng  for  interven- 
tion by  Interstate  Commerce  Commis- 
sion held  not  raised  in  a  suit  by  a  ship- 
per in  a  state  court  to  recover  from  an 
interstate  carrier  damages  from  failure 
to  furnish  cars.  Eastern  Ry.  Co.  of 
New  Mexico  v.  Littiefield  (1915)  35  S. 
Ct  489,  237  U.  S.  140,  59  L.  Ed.  878. 
dismissing  appeal  (Tex.  1913)  154  S. 
W.  543. 

A  plea  on  information  in  quo  war- 
ranto to  try  respondent's  right  to  the 
office  of  lieutenant  governor,  on  the 
ground  that  he  was  ineligible  to  the 
office  at  the  time  of  his  election,  under 
the  provisions  of  the  state  constitution, 
that  he  had  not  been  elected  under  the 
constitution,  but  under  the  reconstruc- 
tion acts  of  congress  and  the  ordinance 
of  the  constitutional  convention,  did 
not  put  in  issue  the  validity  of  any  stat- 
ute or  the  construction  of  any  clause 
of  the  constitution  of  the  United  States 
entitling  the  respondent  to  a  writ  of  er- 
ror to  the  United  States  supreme  court 
from  a  judgment  of  ouster.  State  v. 
Gleason  (1868)  12  Fla.  190. 

100.  -»«  Jurisdiction  to  determine 
sufflcienoy  of  presentation  of  federal 
question.— The  court  is  to  judge  for  it- 
self of  its  own  jurisdiction  to  review  a 
judgment  of  a  state  court,  and  while  a 
certificate  of  the  presiding  judge  as  to 
the  questions  decided  is  always  re- 
garded with  respect,  it  cannot  confer 
jurisdiction.     Powell  v.  Superrisors  of 
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Brunswick  County  (1893)  14  Sup.  Ct 
166,  168,  150  U.  S.  433,  37  L.  Ed.  1134. 
Whether  a  right  or  privilege  claimed 
under  the  Constitution  or  laws  of  the 
United  States  was  distinctly  and  suffi- 
ciently pleaded  and  brought  to  the  no- 
tice of  the  state  court  is  a  federal  ques- 
tion. Carter  v.  Texas  (1900)  20  Sup. 
Ct  687,  689,  177  U.  S.  442,  44  L.  Ed. 
839. 

When  a  party  specially  sets  up  and 
claims  a  right  or  privilege  under  the 
constitution  or  laws  of  the  United 
States,  the  question  of  the  sufficiency  of 
allegations  to  present  that  issue  is  not 
concluded  by  the  view  expressed  by  the 
state  court.  Covington  &  L.  Turnpike 
Road  Co.  v.  Sandford  (1896)  17  Sup. 
Ct  198.  205,  164  U.  S.  578,  41  L.  Ed. 
560.  But  a  federal  question  will  be 
deemed  to  have  been  presented  with 
sufficient  clearness  to  sustain  a  writ  of 
error  where  the  state  court  has  held 
that  the  question  was  raised  and  decid- 
ed. Covington  &  L.  Turnpike  Road  Co. 
v.  Sandford  (1896)  17  S.  Ct.  198,  164 
U.  S.  578,  41  L.  Ed.  560;  San  Jose 
Land  &  Water  Co.  v.  San  Jose  Ranch 
Co.  (1903)  23  Sup.  Ct.  487,  189  U.  S. 
177,  47  L.  Ed.  765;  Montana  ▼.  Rice 
(1907)  27  Sup.  Ct.  281,  204  U.  S.  291, 
51  li.  Ed.  490;  Chambers  v.  Baltimore 
&  O.  R.  Co.  (1907)  28  Sup.  Ct  34,  207 
U.  S.  142,  52  L.  Ed.  143;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Sawers  (1909)  29  Sup. 
Ct  397,  213  U.  S.  55,  53  L.  Ed.  695; 
bt  Louis,  I.  M.  &  S.  R.  Co.  v.  Hesterly 
11913)  33  Sup.  Ct  703,  228  U.  U  702, 
57  L.  Ed.  1031,  reversing  judgment 
(1911)  135  S.  W.  874,  98  Ark.  240; 
Miedreich  v.  Lauenstein  (1914)  34  Sup. 
Ct  309,  232  U.  S.  236,  58  L.  Ed.  584; 
Manhattan  L.  Ins.  Co.  v.  Cohen  (1914) 
34  Sup.  Ct  874,  234  U.  S.  123,  58  L. 
Ed.  1245. 

Objection  that  a  carrier,  sued  for  the 
death  of  an  employ^,  was  estopped  to 
rely  on  Employers'  Liability  Act  April 
22,  1908.  c.  149,  post,  §  8657  et  seq., 
by  having?  pleaded  contributory  negli- 
gence and  thus  having  relied  on  the 
state  law,  is  not  available  to  defeat  a 
writ  of  error,  where  the  state  court 
held  that  the  federal  question  was  suf- 
ficiently raised,  and  decided  it.  St. 
Lonis,  L  M.  &  S.  Ry.  Co.  v.  Hesterly 
(1913)  33  Sup.  Ct  703,  228  U.  S.  702, 
57  Lr.  Ed.  1031.  And  see  Chicago.  B. 
&  Q.  R.  Co.  V.  Chicago  (1897)  17  Sup. 
Ct.  581.  583,  166  U.  S.  226,  41  L.  Ed. 
979.  holding  that  the  fact  that  a  state 
supreme  court  did  not  expressly  refer 
in  its  opinion  to  the  constitution  of  the 
United  States  is  not  conclusive  against 
jurisdiction  to  re-examine  the  final  judg- 
ment of  the  state  court 

(BJ  Right  of  review  and  parties  entitled 
thereto 
101.  Federal  right  or  authority  di- 
rectly In  l8Sue.^To  give  the  court  ju- 
risdiction to  review  a  judgment  against 
a  title  or  right  set  up  or  claimed  under 
a  statute  of,  or  an  authority  exercised 


under,  the  United  States,  the  statute 
or  authority  must  be  directly,  and  not 
collaterally,  in  issue.  Conde  v.  York 
(1898)  18  S.  Ct  234,  168  U.  S.  042,  42 
L.  Ed.  611. 

102.  Parties  entitled  to  a  review.^- 
The  title,  right,  or  immunity  must  be 
one  of  plaintiff  in  error,  and  not  of  a 
third  person  only.  Owings  ▼.  Norwood 
(1809)  5  Oranch,  344,  3  L.  Ed.  120; 
Montgomery  v.  Hernandez  (1827)  12 
Wheat  129,  6  L.  Ed.  575;  Henderson  v. 
Tennessee  (1850)  10  How.  311.  13  L. 
Ed.  434;  Hale  v.  Gaines  (1859)  22  How. 
144,  16  L.  Ed.  264;  Long  v.  Converse 
(1875)  91  U.  S.  105,  23  L.  Ed.  233; 
Giles  V.  Littie  (1890)  10  Sup.  Ct.  623, 
134  U.  S.  645,  33  L.  Ed.  1062;  Ludeling 
V.  Chaffe  (1892)  12  Sup.  Ct  439,  143 
U.  S.  301,  36  L.  Ed.  313;  Texas  &  P. 
Ry.  Co.  V.  Johnson  (1894)  14  Sup.  Ct 
250, 151  U.  S.  81,  38  L.  Ed.  81;  Conde 
V.  York  (1898)  18  Sup.  Ct  234,  168 
U.  S.  642,  42  L.  Ed.  611;  Tyler  v. 
Judges  of  the  Court  of  Registration 
(1900)  21  Sup.  Ct  ?06,  207,  179  U.  S. 
405,  45  L.  Ed.  252;  Arkansas  v.  Kan- 
sas &  T.  Coal  Co.  (1901)  22  Sup.  Ct 
47,  49,  183  U.  S.  185,  46  L.  Ed.  144. 

Where  a  state  court  has  decided  on 
a  federal  statute  according  to  the  appel- 
lant's construction,  no  appeal  lies. 
Ocean  Ins.  Co.  v.  Polleys  (1839)  38  U. 
S.  (13  Pet)  157,  10  L.  Ed.  105. 

A  writ  of  error  does  not  lie  in  favor 
of  a  party  in  ejectment,  who  daifns  title 
under  no  act  of  congress,  nor  under  any 
authority  derived  from  the  United 
States.  Burke  v.  Gaines  (1856)  60  U. 
S.  (19  How.)  388,  15  L.  Ed.  655. 

Though  state  statutes  authorizing 
suits  against  steamboats  by  name  con- 
fer no  right  so  to  sustain  them  in  the 
federal  courts,  a  person  who  in  the 
state  courts  substantially  made  himself 
a  party  by  asserting  on  the  record  his 
interest  in  the  vessel  and  conducting  the 
defense  in  the  highest  court  of  the  state 
may  prosecute  a  writ  of  error  in  his 
own  name.  The  M.  Burns  v.  Reynolds 
(1869)  9  Wall.  237,  240,  19  L.  Ed.  620. 

The  court  has  no  jurisdiction  to  re- 
vise a  decision  of  a  state  court  against 
a  title,  right,  privilege,  and  claim  under 
a  statute  of  the  United  States,  unless 
the  title,  etc.,  is  claimed  by  plaintiff  in 
error.  Long  v.  Converse  (1875)  91  U." 
S.  105,  23  L.  Ed.  233. 

If  any  right,  privilege,  or  immunity 
of  an  accused,  secured  or  guaranteed  by 
the  constitution  and  laws  of  the  United 
States,  has  been  denied  by  refusal  of  a 
state  court  to  set  aside  the  indictment 
or  the  panel  of  petit  jurors,  or  by  any 
erroneous  ruling  in  the  progress  of  the 
trial,  his  remedy  would  be  through  the 
revisory  power  of  the  highest  court  of 
the  state,  and  ultimately  by  that  of  the 
federal  Supreme  Court  Bush  v.  Ken- 
tucky (1883)  1  Sup.  Ct  625,  031,  107 
U.  S.  110,  27  L.  Ed.  354. 

Plaintiff  cannot  bring  a  writ  of  error 
to  review  a  decision  of  a  state  court  in 
favor  of  defendant,  who  claims  a  right 
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under  a  federal  statute.  Missouri  v. 
Andriano  (1890)  138  U.  S.  496,  11  Sup. 
Ct  385,  34  L.  Ed.  1012,  affirming  (1887) 
92  Mo.  70,  4  S.  W.  263. 

Where  a  suit  against  a  federal  rail- 
road receiver  and  tlie  railroad  company 
results  in  a  judgment  against  the  com- 
pany and  in  favor  of  the  receiver,  a 
writ  of  error  by  the  company  cannot 
be  maintained  on  the  ground  that  an  im- 
munity claimed  under  the  authority  of 
the  receiver  was  denied.  Texas  &  P. 
Ry.  Co.  V.  Johnson  (1894)  151  U.  S.  81, 
14  Sup.  Ct  250,  38  L.  Ed.  81. 

An  executor  may  maintain  a  writ  of 
error  to  review  a  decision  of  the  su- 
preme court  of  a  state  so  construing  a 
statute  of  the  United  States  as  to  sus- 
tain the  claims  of  creditors  against  the 
estate.  Briggs  v.  Walker  (1898)  19 
Sup.  Ct  1,  3,  171  U.  S.  466,  43  L.  Ed. 
243. 

A  defendant  who  did  not  take  out  a 
writ  of  error  cannot  be  heard  to  com- 
plain of  any  adverse  rulings  in  the  court 
below,  on  writ  of  error  taken  by  plain- 
tiff. BoUes  V.  OuUng  Co.  (1899)  20 
Sup.  Ct  94,  96, 175  U.  S.  262,  44  L.  Ed. 
156. 

A  decision  in  favor  of  a  right  or  priv- 
ilege claimed  by  a  party  under  an  act 
of  Congress  will  not  be  reviewed  at  the 
instance  of  the  adverse  party,  who  made 
no  claim  under  that  statute.  De  La- 
mar's Nevada  Gold  Min.  Co.  v.  Nesbitt 
(1900)  20  S.  Ct  715,  177  U.  S.  523,  44 
L.  Ed.  872. 

A  stranger  to  a  contract  cannot  raise 
the  question  of  its  impairment  to  create 
a  federal  question.  Phinney  v.  Trus- 
tees of  Sheppard  &  Enoch  Pratt  Hospi- 
tal (1900)  20  S.  Ct  573,  177  U.  S.  170, 
44  L.  Ed.  720. 

To  be  heard  in  the  supreme  court  on 
a  question  as  to  a  right  to  share  in  the 
distribution  of  a  fund,  the  party  who 
seeks  to  raise  the  question  must  have 
raised  it  in  the  state  court,  and  cannot 
avail  himself  of  the  fact  that  some  one 
else  has  raised  it  there,  if  he  failed  to 
do  so.  Sully  V.  American  Nat  Bank 
(1900)  20  S.  Ct  935,  178  U.  S.  289,  44 
L.  Ed.  1072. 

The  objection  that  persons  may  be  de- 
prived of  their  rights  without  due  pro- 
cess of'  law  under  the  Massachusetts 
Torrens  Act  for  land  registration,  be- 
cause it  provides  for  adjudicating  the 
rights  of  certain  classes  of  persons  who 
are  notified  only  by  posting  notices,  reg- 
istered letters,  or  publication,  and  for 
the  registration  of  dealings  with  the 
land  after  the  original  registration,  can- 
not be  raised  by  a  person  who  has  the 
requisite  notice.  Tyler  v.  Judges  of 
Court  of  Registration  (1900)  21  S.  Ct 
206,  179  U.  S.  405,  45  L.  Ed.  252.  dis- 
missing writ  of  error  (1900)  55  N.  B. 
812,  175  Mass.  71.  51  L.  R.  A.  433. 

A  case  involving  a  constitutional  ques- 
tion as  to  the  impairment  of  the  obliga- 
tion of  a  contract  will  not  be  dismissed 
on  the  ground  that  the  constitutional 
question    was    raised    only   by    certain 
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public  boards  which  had  not  the  capac- 
ity to  raise  the  question,  when  the  state 
court  has  held  that  such  boards  have 
a  fiduciary  capacity  to  present  the  con- 
stitutional question.  Board  of  Liquida- 
tion of  City  Debt  v.  State  of  Louisiana 
(1901)  21  S.  Ct  263,  179  U.  S.  622. 
45  L.  Ed.  347,  affirming  judgment  State 
ex  rel.  Wilder  v.  Board  of  Liquidation 
of  City  Debt  (1899)  26  So.  679,  51  La. 
Ann.  1849. 

The  state  is  a  proper  party  defend- 
ant in  a  writ  of  error  sued  out  to  re- 
view judgment  of  state  court  suspend- 
ing collection  of  tolls  until  the  roaijs 
were  properly  repaired,  though  the 
state  was  not  a  party  to  the  proceeding 
leading  up  to  the  judgment  Norfolk  & 
S.  Turnpike  Co.  v.  Commonwealth  of 
Virginia  (1912)  32  S.  Ct  828,  225  U. 
S.  264,  56  L.  Ed.  1082. 

A  decree  of  the  Wisconsin  Supreme 
Court,  dismissing  a  petition  in  the  name 
of  the  state  by  a  private  citizen  asking 
that  court,  in  the  exercise  of  its  original 
jurisdiction  under  Const.  Wis.  art  7,  | 
3,  to  enjoin  certain  state  officers  from 
enforcing  the  state  income  tax  law,  can- 
not without  consent  of  the  state  be 
brought  to  the  federal  Supreme  Court 
by  writ  of  error.  State  of  Wisconsin  ex 
rel.  Bolens  v.  Frear  (1914)  34  S.  Ct 
272,  231  U.  S.  616.  68  L.  Ed.  400.  dis- 
missing writ  of  error  (1912)  134  N.  W. 
673.  148  Wis.  456. 

Where  the  defense  to  an  action  in  a 
state  court  involves  the  construction 
and  application  of  the  fourteenth  amend- 
ment, but  defendant  cannot  remove  the 
suit  to  the  federal  court,  because  the 
federal  question  does  not  appear  on  the 
face  of  plaintiff's  statement  of  his  daini, 
and  the  right  set  up  under  the  consti- 
tution is  denied  to  him  by  the  highest 
court  of  the  state  to  which  the  contro- 
versy can  be  carried,  defendant's  rem- 
edy is  to  sue  out  a  writ  of  error.  Ault- 
man  &  Taylor  Co.  v.  Brumfield  (C.  C. 
1900)  102  Fed.  7. 

Where  one  convicted  of  crime  relied 
on  rights  or  privileges  under  the  fed- 
eral constitution  or  any  laws  of  the 
United  States,  but  the  highest  court  of 
the  state,  affirming  the  conviction,  de- 
cided against  him.  his  remedy  was  by 
writ  of  error.  Ex  parte  Blodgett  (D. 
C.  1911)  192  Fed.  77. 

A  citizen  may  bring  an  appellate  suit 
in  the  supreme  court  against  his  own 
state  to  reverse  a  judgment  which  she 
has  recovered  against  him,  even  in  her 
own  court  of  highest  resort  Virginia 
Coupon  Cases  (C.  C.  1885)  25  Fed. 
654.  658. 

103.  —  Personal  interest  In  litiga- 
tion.—A  personal,  and  not  an  official, 
injterest  is  necessary  to  entitle  one  to  a 
writ  of  error.  Smith  v.  State  of  Indi- 
ana (1903)  24  S.  Ct  51.  191  U.  S.  138. 
48  L.  Ed.  125;  Braxton  v.  West  Vir- 
ginia (1908)  28  Sup.  Ct  275,  208  U.  S. 
192,  52  L.  Ed.  450;  Marshall  v.  Dye 
(1913)  34  Sup.  Ct  92,  231  U.  S.  250. 
68  L.  Ed.  206. 
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A  county  auditor  does  not  have  a  per- 
sonal interest  entitling  him  to  a  writ  of 
error  to  review  the  judgment  of  a  state 
court  requiring  him  to  deduct  from  the 
assessed  valuation  of  certain  real  es- 
tate the  amount  of  a  mortgage  thereon, 
in  accordance  with  a  statute  of  such 
state,  though  a  judgment  personal  in 
form  has  been  rendered  against  him  for 
costs,  where  he  did  not  move  for  a 
modification  of  the  judgment  in  that 
particular.  Smith  v.  State  of  Indiana 
(1903)  24  S.  Ct.  51,  191  U.  S.  138,  48 
L.  Ed.  125,  dismissing  appeal  State  ▼. 
Smith  (1902)  63  N.  E.  25.  214,  64  N. 
E.  18.  158  Ind.  543.  63  L.  R.  A.  116. 

A  taxpayer  who  admits  that  his  own 
tax  is  correct  cannot,  on  the  ground 
that  he  will  be  deprived  of  his  property 
without  due  process  of  law,  and  denied 
the  equal  protection  of  the  laws,  have  a 
writ  of  error  to  review  a  construction 
of  state  statutes  as  exempting  in  whole 
or  in  part  certain  corporations  from  the 
payment  of  taxes.  State  of  Missouri  v. 
Dockery  (1903)  24  S.  Ct  53,  191  U.  S. 
165,  48  L.  Ed.  133,  63  L.  R.  A  671. 

A  West  Virginia  county  court  and  its 
members  have  no  personal  interest  in  a 
controversy  over  the  validity,  under 
Const,  art.  1,  §  10,  as  affecting  county 
bondholders,  of  a  state  statute  limiting 
the  amount  which  may  be  raised  by 
taxation,  so  as  to  sustain  a  writ  of  er- 
ror to  review  a  judgment  of  the  West 
Virginia  Supreme  Court  of  Appeals, 
awarding  a  mandamus  to  compel  the 
county  court  to  change  its  assessment 
to  conform  to  the  requirements  of  the 
statute.  Braxton  County  Court  v. 
State  of  West  Virginia  (1908)  28  S. 
Ct.  275,  208  TJ.  S.  192,  Adv.  S.  U.  S. 
275,  52  L.  Ed.  450. 

Members  of  a  state  board  of  election 
commissioners  and  the  Secretary  of 
State  have  no  such  personal  interest  as 
entitles  them  to  a  writ  of  error  to  re- 
view a  judgment  enjoining  them,  as  of- 
ficers of  the  state,  from  taking  steps  to 
submit  a  proposed  Constitution  to  the 
electors  because,  in  the  court's  judg- 
ment, the  legislative  act  requiring  such 
submission  violates  the  state  Constitu- 
tion. Marshall  v.  Dye  (1913)  34  Sup. 
Ct.  92,  231  U.  S.  250,  58  L.  Ed.  206. 

104.  -»«  Death  of  party.— Death  of 
state  comptroller,  against  whom  in  his 
official  capacity  mandamus  has  been 
brought,  precludes  a  suing  out  of  a  writ 
of  error  to  review  a  decree  denying  the 
writ  State  of  Florida  ex  rel.  Wailes  v. 
Croom  (1912)  33  S.  Ct  109,  226  U.  S. 
309,  57  L.  Ed.  235,  dismissing  writ  of 
error  (1912)  57  So.  420.  62  Fla,  284. 

105.  —  Substitution  of  parties.— 
Present  members  of  a  state  board  of 
election  commissioners  which  under 
Bums'  Ann.  St  Ind.  1908,  §  6897,  is  a 
continuing  board,  will  be  substituted  as 
plaintiffs  in  error  on  a  writ  to  review  a 
judgment  of  a  state  court  against  their 
predecessors.  Marshall  v.  Dye  (1913) 
34  8.  Ct  92,  231  U.  S.  250,  58  L.  Ed. 


206,  dismissing  appeal  EUingham  v. 
Same  (1912)  99  N.  E.  1, 178  Ind.  336. 

(0)  Writ  of  error  and  procedure  thereon 
106,  Form   of  remedy  for  review.^ 

Writ  of  error,  and  not  appeal,  is  the 
proper  method  of  obtaining  a  review. 
Verden  v.  Coleman  (1859)  22  How.  192, 
193,  16  L.  Ed.  336;  Oklahoma  City  v. 
McMaster  (1905)  25  Sup.  Ct  324,  196 
U.  S.  529,  49  L.  Ed.  587;  Guss  v.  Nel- 
son (1906)  26  Sup.  Ct  260,  261,  200 
U.  S.  298,  50  L.  Ed.  489;  Behn,  Meyer 
&  Co.  V.  Campbell  &  Go  Tauco  (1907) 
27  Sup.  Ct  502,  503,  205  U.  S.  403,  51 
L.  Ed.  857;  Los  Angeles  Farming  & 
Milling  Co.  v.  City  of  Los  Angeles 
(1910)  30  Sup.  Ct  452,  217  U.  S.  217. 
54  L.  Ed.  736;  Chicago,  R.  I.  &  P.  Ry. 
Co.  V.  Swanger  (C.  C.  1908)  157  Fed. 
783.  It  is  the  proper  remedy  to  correct 
a  state  court,  failing  to  give  effect  to  a 
mandate  from  the  supreme  court  by 
mistaking  or  misconstruing  the  judg- 
ment In  re  Blake  (1899)  20  Sup.  Ct 
42,  43,  175  U.  S.  114,  44  L.  Ed.  94.  It 
is  the  only  method  of  reviewing  a  de- 
cree of  the  Supreme  Court  of  Arizona, 
affirming  a  decree  entered  under  the 
mandate  of  the  federal  Supreme  Court, 
reversing  a  decree  on  appeal  taken  wh  le 
Arizona  was  stiU  a  territory  on  remand 
to  the  state  court  as  successor  of  the 
territorial  court  Steinfeld  v.  Zecken- 
dorf  (1915)  36  S.  Ct  14. 

The  method  to  obtain  a  review  of  a 
federal  question  involved  in  a  decision 
of  a  state  court  refusing  to  entertain 
a  third  amended  bill  is  by  a  writ  of  er- 
ror, and  not  by  attacking  the  judgment 
collaterally  when  pleaded  as  res  judi- 
cata in  a  suit  in  another  state.  Roller 
V.  Murray  (1914)  34  S.  Ct  962,  234 
U.  S.  738,  58  L.  Ed.  1570,  dismissing 
writ  of  error  (1912)  76  S.  E.  172,  71 
W.  Va.  161.  See  Campbell  v.  Strong 
(Super.  Ct  Ark.  1832)  Fed.  Cas.  No. 
2,367b,  holding  that  where  a  new  juris- 
diction, unknown  to  the  common  law,  is 
created,  a  writ  of  error  will  not,  and  a 
certiorari  will,  lie  to  it 

i  07.  Allowance  of  writ  of  error.— Ap- 
plications for  writ  of  error  are  not  al- 
lowed as  of  right,  but  the  practice  is 
to  submit  the  record  of  the  state  court 
to  a  judge  of  the  supreme  court,  who 
shall  ascertain  on  examination  whether 
any  question  cognizable  on  appeal  was 
decided  in  the  state  court,  and  whether 
the  case  on  the  record  will  justify  the 
allowance  of  the  writ.  Twitchell  v. 
Pennsylvania  (1869)  74  U.  S.  (7  Wall.) 
321,  19  L.  Ed.  223. 

A  writ  of  error  to  a  state  court  can- 
not issue  without  an  allowance  either 
by  the  proper  judge  of  a  state  court  or 
by  a  judge  of  the  Supreme  Court  after 
examination  of  the  record  to  see  wheth- 
er any  reviewable  question  was  made 
and  decided  in  the  proper  court  of  the 
state,  HLid  whether  the  case  en  the  face 
of  the  record  will  justify  allowance  of 
the  writ  of  error.  Gleasoii  v.  Florida 
ex  reL  Attorney  General  (1869)  9  Wall. 
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779,  783,  19  L.  Ed.  730.  And  the  court 
may  award  the  writ  or  not,  according 
as  it  determines,  from  an  examination 
of  the  record,  that  it  is  within  that  class 
of  cases  that  may  be  thus  removed. 
Greely  v.  Townsend  (1864)  25  Cal.  604. 
A  writ  of  error  ought  not  to  be  allow- 
ed if  it  appears  on  the  face  of  the  rec- 
ord that  the  decision  of  the  federal 
question  complained  of  is  so  plainly 
right  as  not  to  require  argument,  es- 
pecially if  such  decision  is  in  accord- 
ance with  the  court's  well-considered 
judgments  in  former  cases.  Though  a 
motion  for  a  writ  of  error  may  be  per- 
mitted to  be  made  in  open  court,  on 
account  of  the  urgency  and  importance 
of  the  case,  the  court  on  such  motion, 
must  not  only  ascertain,  from  an  ex- 
amination of  the  record,  whether  any 
questions,  cognizable  in  the  federal  su- 
preme court  upon  appeal,  were  made 
and  decided  in  the  proper  court  of  the 
state,  but  also  whether  the  character 
of  those  questions  is  such  as  to  make  it 
proper  to  bring  the  judgment  up  for  re- 
examination. Ex  parte  Spies  (1887)  8 
Sup.  Ct.  21,  123  U.  S.  131,  31  L.  Ed.  80. 

Where  a  prisoner  was  convicted  in  a 
state  court  of  murder  in  the  first  degree, 
and  sentenced  to  death,  and  the  state 
supreme  court,  considering  the  evidence 
insufiicient  to  show  murder  in  the  first 
degree,  reversed  the  judgment  and  re- 
manded the  case,  with  directions  to  al- 
low the  verdict  to  stand,  and  enter  a 
new  judgment  thereon  for  murder  in 
the  second  degree,  which  was  done,  and 
thereupon  the  prisoner  applied  to  a 
federal  court  for  a  writ  of  habeas  cor- 
pus on  the  ground  that  his  confinement 
was  '^thout  due  process  of  law,  and 
contrary  to  the  provisions  of  the  four- 
teenth amendment  to  the  constitution 
of  the  United  States,  the  federal  court 
had  discretion  either  to  grant  the  writ 
or  to  require  the  prisoner  to  take  a 
writ  of  error  to  the  state  supreme 
court,  and,  in  case  its  judgment  was 
against  him,  to  have  the  same  review- 
ed on  writ  of  error  from  the  supreme 
court  of  the  United  States,  and  the 
court  properly  exercised  its  discretion 
in  pursuing  the  latter  course.  Ex 
parte  Frederich  (1893)  149  U.  S.  70, 
13  Sup.  Ct.  793,  37  L.  Ed.  653,  affirm- 
ing (C.  C.  1892)  51  Fed.  747. 

A  writ  of  error  should  be  allowed 
either  by  a  justice  of  the  federal  su- 
preme court  or  by  a  proper  judge  of 
the  state  court.  Bartemeyer  v.  Iowa 
(3871)  14  Wall.  26,  27,  20  L.  Ed.  792; 
Butler  V.  Gage  (1891)  11  Sup.  Ct  235, 
138  U.  S.  52,  34  L.  Ed.  869. 

Application  to  the  supreme  court  of 
the  United  States  for  writ  of  error  to 
a  state  court  is  not  entertained,  unless 
at  the  request  of  one  of  the  members  of 
the  court,  concurred  in  by  his  asso- 
ciates. In  re  Robertson  (1895)  15  Sup. 
Ct.  324,  325,  156  U.  S.  183,  39  L.  Ed. 
389. 

One's  remedy  to  review  a  state  court 
judgment    in    the    United    States    Su- 
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preme  Court  is  not  exhausted  by  a  re- 
fusal of  his  application  to  a  justice  of 
the  state  court  for  a  writ  of  error  from 
the  United  States  Supreme  Court;  but, 
on  such  refusal,  application  must  be 
made  to  a  justice  of  the  latter  court  be- 
fore the  remedy  is  exhausted.  Ex  parte 
Chadwick  (C.  C.  1908)  159  Fed.  576. 
Denial  of  application  to  approye  a 
writ  of  error  to  the  federal  Supreme 
Court.  See  State  Sav.  Ass*n  v.  Boat- 
men's Sav.  Bank  (1882)  11  Mo.  App. 
596|  memorandum,  appeal  dismissed 
Boatmen's  Sav.  Bank  v.  State  Sav. 
Ass'n  (1885)  114  U.  S.  265,  5  Sup.  Ct 
878,  29  L.  Ed.  174. 

108.  ^—  Affidavit  of  party  as  evi- 
dence of  allowance  of  writ  of  error.— 

It  seems  doubtful  whether  in  any  case 
the  affidavit  of  a  party  to  the  record 
can  be  used  as  evidence  of  the  fact  of 
allowance  of  a  writ  of  error  to  the  State 
court  by  the  proper  judge.  The  affida- 
vit of  such  a  party  was  refused  where 
the  court  thought  it  highly  probable 
that  he  was  mistaken  in  his  recollec- 
tion. Gleason  v.  Florida  ex  rel.  Attor- 
ney General  (1869)  9  WalL  779,  782, 
19  L.  Ed.  730. 

109.  -»«  Jurisdiction  of  lower  feder- 
al court.^-AB  a  circuit  court  could  not 
restrain  the  prosecution  of  a  suit  in  a 
state  court,  if  a  federal  question  arose 
in  such  suit  the  circuit  court  could  not 
prevent  the  supreme  court,  or  a  justice 
thereof,  or  the  presiding  justice  of  tbe 
state  court,  from  granting  a  writ  of 
error  by  restraining  the  parties  from 
applying  therefor;  nor  could  it  properly 
direct  the  dismissal  of  such  a  writ,  it 
having  been  granted.  Ex  parte  Cbet- 
wood  (1897)  17  Sup.  Ct.  385,  392,  165 
U.  S.  443,  41  L.  Ed.  782. 

The  state  court  cannot  grant  a  stay 
of  proceedings  for  the  purpose  of  au 
application  to  a  justice  of  the  supreme 
court  of  the  United  States  for  a  citation 
upon  a  writ  of  error.  Greely  v.  Town- 
send  (1864)  25  Cal.  604. 

MO.  Issuance  of  writ  of  error  and 
sufficiency  thereof  and  return  therotow* 
A  case  may  be  brought  to  the  su- 
preme court,  by  a  writ  of  error  issued 
by  the  clerk  of  a  circuit  court,  in  the 
form  prescribed  by  the  act  "for  regulat- 
ing process  in  the  courts  of  the  United 
States,"  etc.,  papsod  May  8.  1792;  and 
it  is  not  necessary  that  the  writ  itself 
should  state  that  it  issued  on  a  final 
judgment,  or  that  the  court  to  which  it 
is  directed  is  the  highest  court,  etc 
Buel  V.  Van  Ness  (1823)  21  U.  S.  (8 
Wheat.)  312,  5  L.  Ed.  624. 

A  writ  of  error  may  be  directed  to 
any  court  in  which  tljp  record  and  judg- 
ment is  to  be  found;  and  where  the 
record  has  been  remitted  by  the  highest 
court  to  another  court  of  the  state,  it 
may  be  brought  from  that  court  by  writ 
of  error.  Gelston  v.  Hoyt  (1818)  16  U. 
S.  (3  Wheat.)  246,  4  L.  Ed.  381. 

A  writ  of  error  is  properly  directed  to 
the  inferior  state  court  where  the  jndg- 
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ment  was  entered,  and  where  the  record 
remained.  McGuire  v.  Massachusetts 
(1865)  3  WaU.  382.  386, 18  L.  Ed.  164; 
MUler  ▼.  Joseph  (1873)  17  WalL  656. 
656.  21  L.  Ed.  741;  Wedding  v.  Meyler 
(1904)  24  Sup.  Ct  322,  192  U.  S.  573, 
48  L.  Ed.  570,  66  L.  R.  A.  833.  revers- 
ing judgment  Meyler  y.  Wedding  (1899) 
53  S.  W.  809,  107  Ky.  310,  21  Ky.  Law 
Rep.  1006,  92  Am.  St  Rep.  347. 

Where  a  petition  for  a  writ  of  error 
to  an  intermediate  or  inferior  court  was 
presented  to  the  highest  court  of  the 
state,  and  denied,  a  writ  of  error  to  re- 
view the  judgment  of  the  state  court 
was  properly  addressed  to  the  lower 
court,  in  which  the  recoi-d  remained. 
Gregory  v.  McVeigh  (1874)  90  U.  S. 
(23  Wall.)  294,  23  L.  Ed.  156;  Stanley 
▼.  Schwalby  (1896)  162  U.  S.  255,  16 
Sup.  Ct  754.  40  L.  Ed.  960;  Bacon  v. 
Texas  (1890)  163  U.  S.  207.  16  Sup. 
Ct.  1023.  41  L.  Ed.  132. 

A  writ  of  error  should  be  sent  only  to 
the  highest  court  in  which  a  decision 
could  be  had,  unless,  after  pronouncing 
judgment,  it  sends  its  record  and  judg- 
ment in  accordance  with  the  laws  and 
principles  of  the  state  to  an  inferior 
court,  where  they  thereafter  remain,  in 
which  case  the  writ  may  be  sent  either 
directly  to  the  inferior  court  or  to  the 
highest  court,  in  order  that,  through  its 
instrumentality,  the  record  may  be  ob- 
tained from  the  inferior  court  Ather- 
ton  V.  Fowler  (1875)  91  U.  S.  143,  23 
L.  Ed.  265. 

Where  a  state  supreme  court  dis- 
misses a  suit  brought  from  the  trial 
court  for  want  of  jurisdiction,  the  fed- 
eral question,  if  there  was  any,  was  de- 
cided by  the  trial  court,  and  the  writ  of 
error  shoald  be  directed  to  it  Lane  ▼. 
WalUce  (1881)  131  U.  S.  (Appendix) 
ecxix,  26  L.  Ed.  703. 

Where,  on  appeal  thereto,  the  state 
supreme  court  of  errors  advises  the  su- 
perior court  to  render  a  particular 
judgment,  such  judgment  when  ren- 
dered, is  reviewable  on  writ  of  error  is- 
suing directly  to  the  superior  court 
Appeal  of  Clarke  (1898)  40  A.  Ill,  70 
Conn.  483,  affirmed  Clarke  v.  Clarke 
(1900)  20  S.  Ct  873,  178  U.  S.  186,  44 
L.  Ed.  1028. 

The  superior  court  of  Massachusetts 
is  the  court  to  which  a  writ  of  error 
from  the  United  States  supreme  court 
should  issue  for  the  review  of  a  federal 
question,  after  a  rescript  affirming  its 
judgment  has  been  sent  to  that  court  by 
the  supreme  judicial  court  of  the  state. 
RothschUd  V.  Knight  (1902)  22  S.  Ct 
391,  184  U.  S.  334,  46  L.  Ed.  573,  af- 
firming judgment  (1900)  57  N.  E.  337. 
176  Mass.  48. 

The  Kansas  City  court  of  appeals  is 
the  court  to  which  a  writ  of  error  will 
be  issued  by  the  supreme  court  of  the 
United  States  to  review  a  federal  ques- 
tion decided  by  it,  when  the  supreme 
court  of  the  state  has  decided  that  it 
cannot  review  the  decision.  Missouri, 
K.  &  T.  Ry.  Co.  y.  EUiott  (1902)  22  & 


Ct  446,  184  U.  S.  530,  46  L.  Ed.  673, 
reversing  judgment  Elliott  v.  Missouri, 
K.  &  T.  Ry.  Co.  (1899)  77  Mo.  App. 
652. 

An  inferior  state  court  is  the  final 
court  of  the  state  where  the  federal 
question  involved  can  be  decided,  and 
therefore  is  the  court  to  which  a  writ 
of  error  from  the  Supreme  Court  of 
the  United  States  must  be  directed, 
where  the  highest  state  court,  though 
discussing  the  federal  question  in  its 
opinion,  and  declaring  it  to  be  without 
merit,  dismissed  a  writ  of  error  to  the 
infefior  court  solely  for  want  of  juris- 
diction. Western  Union  Telegraph  Co. 
v.  Hughes  (1906)  27  S.  Ct.  162,  203  U. 
S.  505,  51  L.  Ed.  294,  dismissing  writ 
of  error  (1905)  51  S.  E.  225,  104  Va. 
240. 

The  rule  that  a  writ  of  error  from 
the  federal  Supreme  Court  will  not  run 
to  the  highest  court  of  the  state  which 
has  refused  to  permit  a  case  to  be 
transferred  to  that  court  from  a  lower 
state  court,  unless  it  appears  on  the 
record  by  an  affirmance  of  the  judg- 
ment or  decree  sought  to  he  reviewed 
that  the  refusal  was  the  exercise  of  ju- 
risdiction to  review  the  cause  on  the 
merits,  will  not  be  applied  to  a  writ  of 
error  taken  before  the  opening  of  the 
October  term,  1912,  of  the  Supreme 
Court.  Mulcrevy  v.  City  and  County  of 
San  Francisco  (1914)  34  S.  Ct  260,  231 
U.  S.  669,  58  L.  Ed.  425,  affirming  judg- 
ment City  and  County  of  San  Francisco 
v.  Mulcrevy  (1911)  113  P.  339.  15  Cal. 
App.  11. 

Where  a  cause  originating  in  the  state 
court  is  taken  from  the  Court  of  Ap- 
peals by  writ  of  error  to  the  federal 
Siipreme  Court,  that  tribunal  will  not 
correct  a  clerical  error  in  the  tran- 
script; and,  the  trial  court  having  lost 
jurisdiction,  the  error  must  be  corrected 
by  the  Court  of  Appeals  and  certified 
to  the  Supreme  Court.  Louisville  & 
N.  R.  Co.  v.  Woodford  (1914)  163  S.  W. 
238,  157  Ky.  426. 

The  Supreme  Court  can  acquire  juris- 
diction of  an  appeal  from  a  state  appel- 
late court  after  the  latter  has  remanded 
judgment  to  the  trial  court  by  address- 
ing its  writ  of  error  either  to  the  state 
appellate  court  or  the  trial  court.  Si- 
monson  v.  Monson  (S.  D.  1915)  153  N. 
W.  1020. 

Where  a  writ  of  error  was  allowed, 
the  citation  signed,  and  the  bond  ap- 
proved, by  the  chief  justice  of  the  terri- 
torial court  of  Iowa,  there  was  a  suffi- 
cient compliance  with  the  statutes. 
Sheppard  v.  Wilson  (1847)  46  U.  S.  (5 
How.)  210,  12  L.  Ed.  120. 

The  allowance  of  a  writ  of  error  and 
signing  of  a  citation  by  an  associate 
judge  of  the  New  York  Court  of  Ap- 
peals does  not  give  jurisdiction;  it  not 
appearing  that  he  was  acting  as  chief 
judge.  Havnor  v.  People  (1898)  18  S. 
Ct  631.  170  U.  S.  408,  42  L.  Ed.  1087. 

A  writ  of  error  signed  "John  B. 
Barnes,   Presiding   Judge   of   Supreme 
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Court  of  Nebraska,  in  Absence  of  Sedg- 
wick, O.  J.,  from  This  State,"  is  suffi- 
cient Missouri  Valley  Land  Co.  v. 
Wiese  (1908)  28  Sup.  Ct.  294,  208  U.  S. 
234,  62  L.  Ed.  466;  Same  ▼.  Wrich 
(1908)  28  Sup.  Ct  299.  208  U.  S.  250, 
62  L.  Ed.  473. 

Allowance  of  a  writ  of  error  by  the 
chief  judge  of  the  court  in  which  the 
judgment  was  in  fact  rendered  is  not 
ground  for  dismissing  the  writ,  though 
the  record  by  order  of  such  court  may 
have  been  sent  to  an  inferior  court  and 
an  additional  entry  of  what  was  ad- 
judged in  the  appellate  court  ther^  en- 
tered. Aldrich  v.  JEtna  Ins.  Co.  (1869) 
8  Wall.  491,  495,  19  L.  Ed.  473. 

A  writ  of  error  which  incorrectly 
states  the  date  of  the  judgment  in  the 
court  below  may  be  dismissed  without 
prejudice  to  proceedings  under  a  sec- 
ond writ  of  error,  which  correctly  de- 
scribes the  judgment  Northern  Pac. 
Ry.  Ck).  ▼.  Ely  (1905)  25  S.  Ct  302,  197 
U.  S.  1,  49  L.  Ed.  639,  reversing  judg- 
ment (1901)  65  P.  655,  25  Wash.  384, 
54  L.  R.  A.  526,  87  Am.  St  Rep.  766; 
Same  v.  Hasse  (1905)  25  S.  Ct  305, 197 
U.  S.  9,  49  L.  Ed.  642,  reversing  judg- 
ment (1902)  68  P.  882,  28  Wash.  353, 
92  Am.  St  Rep.  840. 

Where  the  clerk  of  the  supreme  court 
of  a  state  neglects  or  refuses  to  make  a 
return  of  a  writ  of  error  issued  under 
section  25  of  the  Judiciary  Act  of  1789, 
the  supreme  court  wiQ  lay  a  rule  on 
him  to  make  return  on  or  before  the 
first  day  of  the  next  term  or  show  cause 
why  it  has  not  been  made  in  conformity 
to  law.  U.  S.  V.  Booth  (1855)  18  How. 
476,  478,  15  L.  Ed.  464. 

When  a  writ  of  error  has  been  al- 
lowed by  the  judge  of  a  state  supreme 
court  to  the  United  States  supreme 
court,  but  no  writ  of  error  has  been 
issued,  the  derk  of  the  state  court  is 
not  bound  to  transmit  to  the  United 
States  supreme  court  a  true  copy  of 
the  record.  Ex  parte  Ralston  (1887) 
7  Sup.  Ct  317,  318,  119  U.  S.  613,  30 
L.  Ed.  506. 

III.  Security  to  prosecute  writ  of 
error  and  stay  of  proceedings.^Leave 
to  prosecute  a  writ  of  error  to  a  state 
court  without  giving  security  as  re- 
quired by  R.  S.  S  1000,  post,  8  1660, 
cannot  be  granted  under  Act  July  20, 
1892,  post,  §§  1626-1630.  Gallaway  v. 
State  Nat  Bank  of  Ft  Worth,  Tex. 
(1902)  22  S.  Ct  811,  186  U.  S.  177,  46 
L.  Ed.  1111. 

The  state  supreme  court  cannot  grant 
a  stay  of  proceedings  for  the  purpose 
of  an  application  to  a  justice  of  the 
supreme  court  of  the  United  States  for 
a  citation  upon  a  writ  of  error.  Oreely 
V.  Townsend  (1864)  25  Cal.  604. 

Where  no  cogent  facts  are  stated  as 
a  ground  for  such  action,  proceedings 
will  not  be  stayed  to  enable  the  unsuc- 
cessful party  to  an  appeal  to  sue  out 
a  writ  of  error  to  the  supreme  court  of 
the  United  States.  Bradley  v.  Qamelle 
(1862)  7  Minn.  331  (GIL  260). 
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112.  Llmitatlons.^Limitation  of  two 
years  provided  by  R.  S.  §  1008,  post,  { 
1649,  is  applicable  to  state  courts. 
Cummings  v.  Jones  (1881)  104  U.  S. 
419,  26  L.  Ed.  824. 

Writs  of  error  from  the  supreme 
court  to  state  courts  are,  under  B.  S. 
8  1003,  post,  §  1662,  subject  to  the  limi- 
tation governing  judgments  or  decrees 
of  "a  court  of  the  United  States,"  and 
Act  1891,  c.  517,  does  not  repeal  the 
two-year  limitation  established  by  R. 
S.  §  1008,  post,  8  1649.  Alien  v.  South- 
em  Pac.  R.  Co.  (1899)  19  S.  Ct  518. 
173  U.  S.  479.  43  L.  Ed.  775.  dismissing 
appeal  (1896)  44  P.  796,  112  Cal.  455. 

Where  petition  for  rehearing  is  made 
or  presented  in  season  and  entertained 
by  the  court,  the  time  limited  for  writ 
of  error  or  appeal  does  ot  begin  to  run 
until  it  is  disposed  of.  Northern  Pac. 
R.  Co.  V.  Holmes  (1894)  15  Sup.  Gt 
28,  29,  155  U.  S.  137,  39  L.  Ed.  99. 

lis.  Waiver  of  objection  to  Jurisdic- 
tions—Though on  a  writ  of  error  both 
plaintiffs  and  defendants  in  error  have 
waived  objections  to  the  jurisdiction, 
such  assent  will  not  give  jurisdiction. 
Mills  V.  Brown  (1842)  41  U.  S.  (16 
Pet.)  525,  10  L.  Ed.  1055. 

114.  Effeot  of  transfer  on  Jurlsdio- 
tlon  of  state  oourt.— A  writ  of  error  re- 
moves the  case  to  the  supreme  court, 
BO  that  the  latter  alone  is  authorized  to 
determine  all  questions  as  to  its  ju- 
risdiction, and  as  to  the  form  of  the 
writ,  the  parties,  citation,  and  service, 
or  otherwise.  Ex  parte  Chetwood 
(1897)  17  S.  Ct  3S5,  165  U.  S.  443,  41 
L.  Ed.  782. 

Granting  by  a  state  court  of  a  writ  of 
error  for  a  review  by  the  Supreme 
Court  of  the  United  States  of  its  deci- 
sion in  habeas  corpus  involving  federal 
questions  does  not  deprive  the  state 
court  of  jurisdiction  to  set  aside  an  or- 
der made  at  the  same  time,  admitting 
the  prisoner  to  bail  before  bail  has  been 
accepted  thereunder.  Ex  parte  Collins 
(D.  C.  1906)  161  Fed.  358. 

The  allowance  of  a  writ  of  error  does 
not  supersede  the  judgment,  but  the 
taking  of  the  bond  and  the  supersedeas 
itself  is  the  action  of  the  Supreme 
Court,  which  brings  about  the  super- 
seding of  the  judgment.  It  does  not 
remove  the  suit  from  the  Supreme 
Court  of  the  state,  but  merely  brings 
up  the  record  for  review.  Larabee 
Flour  Mills  Co.  v.  Missouri  Pac  Ry. 
Co.  (1911)  116  P.  901,  85  Kan.  214. 

It  does  not  appertain  to  the  inferior 
courts  or  judges  of  the  state  to  deter- 
mine or  recognize  the  operation  and  ef- 
fect of  a  writ  of  error  directed  to  the 
state  Supreme  Court  by  the  federal 
Supreme  Court.  State  ex  rel.  Pugh  v. 
Judge  of  Twentieth  Judicial  District 
Court  (1881)  33  La.  Ann.  1381. 

Under  the  rule  of  comity  against  ren- 
dering a  decree  that  may  practically 
destroy  the  effect  of  a  supersedeas,  a 
state  court  will  not  order  payment  of 
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an  entire  fund  to  one  party  while 
others,  in  the  United  States  supreme 
court,  are  claiming  payment  out  of  it, 
under  a  writ  of  error  to  the  state  court 
operating  as  a  supersedeas.  State  v. 
Burke  (1883)  35  La«  Ann.  185. 

On  an  application  to  the  Supreme 
Judicial  Court  to  discharge,  by  writ  of 
habeas  corpus,  a  prisoner  held  under  a 
judgment  or  sentence  of  a  court  of  this 
commonwealth,  on  which  a  writ  of 
error  has  been  issued  by  a  justice  of 
the  Supreme  Court  of  the  United 
States,  the  court  will  not  hiterfere  to 
grant  such  discharge  on  the  ground  that 
the  flentence  or  judgment  has  been 
superseded,  if,  on  looking  into  the  rec- 
ord, it  appears  satisfactorily  that  the 
writ  of  error  has  been  issued  improvi- 
dentl'y  or  through  mistake,  and  that  the 
judgment  or  sentence  rendered  by  a 
court  of  this  state  is  such  as  not  to  be 
open  to  re-examination  and  decision  by 
the  Supreme  Court  of  the  United  States 
under  the  judiciary  act,  and  that  the 
writ  of  error  will  be  dismissed  by  that 
court  for  want  of  jurisdiction.  Fleming 
V.  Clarke  (1866)  94  Mass.  (12  AUen) 
191;  Nauer  v.  Thomas  (1866)  95  Mass. 
(13  Allen)  572. 

The  supreme  court  of  North  Car- 
olina has  no  power  to  set  aside  or  pass 
upon  the  regularity  of  a  writ  of  error 
to  the  supreme  court  of  the  United 
States  to  review  a  judgment  of  the  for- 
mer court.  State  v.  Wilson  (1897)  28. 
S.  E.  554,  121  N.  C.  425,  480,  61  Am. 
St.   Rep.  672. 

No  order  or  action  of  any  kind  can  be 
taken  in  a  state  court  in  a  cause  which 
has  been  removed  by  writ  of  error  to 
the  supreme  court  of  the  United  States. 
The  writ  of  error  suspends  the  jurisdic- 
tion of  the  state  courts  until,,  by  some 
act  of  the  supreme  court  of  the  United 
States  itself,  it  is  restored  to  them. 
Ex  parte  Dunn  (1875)  6  S.  C.  (6  Rich.) 
307. 

As  a  rule,  no  action  can  be  taken  by 
the  state  court  as  to  any  part  of  a  case 
which  has  been  removed  by  writ  of 
error  to  the  Supreme  Court  of  the 
United  States.  Grand  Cent.  Mining  Co. 
V.  Mammoth  Mining  Co.  (Utah,  1909) 
104  P.  573. 

Whether  an  appeal  to  the  United 
States  Supreme  Court  operated  as  a 
supersedeas  of  the  judgment,  being  gov- 
erned by  the  federal  statutes,  the  de- 
cisions of  the  United  States  courts  are 
to  be  followed.  North  Shore  Boom  & 
I>  riving  Co.  v.  Nicomen  Boom  Co. 
(1909)  101  P.  48,  52  Wash.  564. 

(D)  Record 
115.  Necessity  and  sHffioieacy  ef 
showing  of  federal  question^To  give 
the  court  jurisdiction  it  must  appear 
by  the  record  that  a  federal  question 
was  raised  and  decided  adversely.  In- 
glee  V.  CooKdge  (1817)  15  U.  S.  (2 
Wheat)  363,  4  L.  Ed.  261;  MiUer  v. 
Nichols  (1819)  17  U.  S.  (4  Wheat.) 
811,  4  L.  Ed.  578:    WiUiams  t.  Norris 
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(1827)  25  U.  S.  (12  Wheat.)  117,  6  L. 
Ed.  571;  Hickie  v.  Starke  (1828)  26 
U.  S.  (1  Pet.)  94,  7  L.  Ed.  67;  Will- 
son  V.  Blackbird  Creek  Marsh  Co. 
(1829)  2  Pet.  245,  251,  7  L.  Ed.  412; 
Satterlee  v.  Matthewson  (1829)  27  U. 
S.  (2  Pet.)  380,  7  L.  Ed.  458;  Harris 
V.  Dennie  (1830)  28  U.  S.  (3  Pet.) 
292,  7  L.  Ed.  683;  Fisher  v.  Cockerell 
(1831)  30  U.  S.  (5  Pet.)  248,  8  L.  Ed. 
114;  Davis  v.  Packard  (1832)  31  U. 
S.  (6  pet.)  41,  8  L.  Ed.  312;  CroweU 
V.  Randell  (1836)  35  U.  S.  (10  Pet.) 
368,  9  L.  Ed.  458;  Choteau  v.  Mar- 
guerite (1838)  37  U.  S.  (12  Pet.)  507, 
9  li.  Ed.  1174;  Ocean  Ins.  Co.  v*  Pol- 
leys  (1839)  13  Pet.  157,  162,  10  L.  Ed. 
105;  Mitchell  v.  Lenox  (1840)  14  Pet. 
49,  50,  10  L.  Ed.  349;  Coons  v.  Galla- 
her  (1841)  40  U.  S.  (15  Pet.)  18,  10 
li.  Ed.  645;  Armstrong  v.  Athens 
County  (1842)  16  Pet.  281,  285,  10  L. 
Ed,  965;  MiUs  v.  Brown  (1842)  41  U. 
S.  (16  Pet)  525,  10  L.  Ed.  1055;  Com- 
mercial Bank  v.  Buckingham  (1847) 
46  U.  S.  (5  How.)  317,  12  L.  Ed.  169; 
Crawford  v.  Branch  Bank  of  Alabama 
(1849)  7  How.  279,  282,  12  L.  Ed.  700; 
Grand  Gulf  R.  &  Banking  Co.  v. 
Marshall  (1851)  53  U.  S.  (12  How.) 
165,  13  L.  Ed.  938;  Smith  v.  Maryland 
(1855)  18  How.  71,  74,  15  L.  Ed.  269; 
Poydras  de  la  Lande  v.  Louisiana 
(1855)  18  How.  192,  196,  15  L.  Ed. 
350;  Maxwell  v.  Newbold  (1855)  59  U. 
S.  (18  How.)  511,  15  L.  Ed.  506;  At- 
torney General  v.  Federal  St.  fleeting 
House  (1861)  66  U.  S.  (1  Black)  262, 
17  L.  Ed.  61;  Hoyt  v.  Shelden  (1861) 
66  U.  S.  (1  Black)  518,  17  L.  Ed.  65; 
Taylor  v.  Morton  (18G2)  67  U.  S.  (2 
Black)  481,  17  L.  Ed.  277;  Mississippi 
&  M.  R.  Co.  V.  Rock  (1866)  4  Wall. 
177,  180,  18  L.  Ed.  381;  Victory.  The 
(1867)  73  U.  S.  (6  Wall.)  382,  18  L. 
Ed.  848:  Hamilton  Mfg.  Co.  v.  Massa- 
chusetts (1867)  6  WaU.  632,  636,  18 
L.  Ed.  904;  Furman  v.  Nichol  (1868) 
75  U.  S.  (8  Wall.)  44,  19  L.  Ed.  370; 
Gibson  v.  Chouteau  (1868)  75  U.  S.  (8 
Wall.)  314,  19  L.  Ed.  317;  Parmalee 
V.  Lawrence  (1870)  78  U.  S.  (11  WaU.) 
36,  20  L.  Ed.  48;  Phoenix  Ins.  Co.  v. 
Treasurer  (1870)  78  U.  S.  (11  Wall.) 
204,  20  L.  Ed.  112;  Cockcroft  v.  Vose 
(1871)  81  U.  S.  (14  Wall.)  5,  20  L. 
Ed.  875;  Gray  v.  Coan  (1871)  154  U. 
S.  589,  14  Sup.  Ct  1168,  38  L.  Ed. 
1088;  Boiling  v.  Lersner  (1875)  91  U. 
S.  594,  595,  23  L.  Ed.  366;  Brown  v. 
AtweU  (1875)  92  U.  S.  327,  23  L.  Ed. 
511;  Murray  v.  Charleston  (1877)  96 
U.  S.  432,  24  L.  Ed.  760;   Wolf  v.  Stix 

(1877)  96  U.  S.  541,  24  L.  Ed.  640; 
Citizens'  Bank  v.  Board  of  Liquidation 

(1878)  98  U.  S.  140,  142,  25  L.  Ed. 
114;  Bough  ton  v.  Exchange  Bank 
(1881)  104  U.  S.  427,  26  L.  Ed.  765; 
Dugger  V.  Bocock  (1881)  104  U.  S. 
596,  603,  26  L.  Ed.  846;  Chouteau  v. 
Gibson  (1884)  111  U.  S.  200,  4  Sup. 
Ct.  340,  28  L.  Ed.  400;  Adams  County 
V.  Burlington  &  M.  R.  R.  Co.  (1884) 
112  U.  S.  123,  5  Sup.  Ct  77,  28  L.  Ed. 
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678;  Detroit  City  R.  Co.  ▼.  Guthard 
(1885)  114  U.  S.  133,  5  Sup.  Ot.  811, 
29  L.  Ed.  118;  Kansas  Endowment 
Ass'n  V.  State  of  Kansas  (1887)  120  U. 
S.  103,  7  Sup.  Ct  499,  30  L.  Ed,  593; 
The  Anarchists'  Case  (1887)  8  Sup. 
Ct.  22,  123  U.  S.  131,  31  L.  Ed.  80; 
Brooks  V.  Missouri  (1888)  124  U.  S. 
394,  8  Sup.  Ct.  443,  31  L.  Ed.  454; 
Chappell  V.  Bradshaw  (1888)  128  U. 
S.  132,  9  Sup.  Ct.  40,  32  L.  Ed.  309; 
Leeper  v.  Texas  (1891)  11  Sup.  Ct 
577,  579, 139  U.  S.  462,  35  L.  Ed.  225; 
Kaukauna  Water  Power  Co.  ▼.  Green 
Bay  &  M.  Canal  Co.  (1891)  12  Sup. 
Ct  173,  176,  142  U.  S.  254,  35  L.  Ed. 
1004;  Brown  v.  Massachusetts  (1892) 
12  Sup.  Ct  757,  759,  144  U.  S.  573,  37 
L.  Bid.  546;  Powell  v.  Brunswick  Coun- 
ty (1893)  150  U.  S.  433.  14  Sup.  Ct 
166,  37  L.  Ed.  1134;  CalifomU  Pow- 
der Works  V.  Davis  (1894)  14  Sup.  Ct 
350,  352,  151  U.  S.  389,  38  L.  Ed.  206; 
MiUer  v.  Texas  (1894)  153  U.  S.  535, 
14  Sup.  Ct  874,  38  L.  Ed.  812;  Mor- 
rison V.  Watson  (1894)  154  U.  S.  Ill, 
14  Sup.  Ct  995,  38  L.  Ed.  927;  Say- 
ward  V.  Denny  (1895)  15  Sup.  Ct  777, 

158  U.  S.  180,  39  L.  Ed.  941;  Winona 
&  St  P.  Land  Co.  v.  Minnesota  (1895) 

159  U.  S.  540,  16  Sup.  Ct  88,  40  L. 
Ed.  252;  Ansbro  v.  U.  S.  (1895)  159 
U.  S.  696,  16  Sup.  Ct  187,  40  L.  Ed. 
310;  Chemical  Nat  Bank  y.  City  Bank 
(1896)  160  U.  S.  646,  16  Sup.  Ct  417, 

40  L.    Ed.    668;     Fowler    ▼.    Lamson 

(1896)  17  S.  Ct  112,  164  U.  S.  252, 

41  L.  Ed.  424;  Chicago  &  N.  W.  Ry. 
Co.  V.  City  of  Chicago  (1896)  17  S. 
Ct  129,  164  U.  S.  464,  41  L.  Ed.  511; 
Chicago,    B.    &    Q.    R.    Co.    ▼.    Same 

(1897)  17  Sup.  Ct  581,  583,  166  U.  S. 
226,  41  L.  Ed.  979;  Zadig  y.  Baldwin 
(1897)  17  S.  Ct.  639,  166  U.  S.  485,  41 
L.  Ed.  1087;  MiUer  v.  Cornwall  R.  Co. 
(1897)  18  Sup.  Ct  34.  35,  168  U.  S. 
131,  42  L.  Ed.  409;  Capital  Nat  Bank 
V.  First  Nat  Bank  (1899)  19  S.  Ct 
202,  172  U.  S.  425,  43  L.  Ed.  502,  af- 
firming judgment  (1896)  69  N.  W.  1151, 
49  Neb.  795;  Speed  v.  McCarthy  (1901) 
21  Sup.  Ct  613,  181  U.  S.  269,  45  L. 
Ed.  855;  Sweringen  v.  City  of  St  Lou- 
is (1902)  22  S.  Ct  569,  185  U.  S.  38, 
46  L.  Ed.  795,  dismissing  writ  of  error 
(1899)  52  S.  W.  346,  151  Mo.  348; 
Home  for  Incurables  y.  New  York 
(1902)  23  Sup.  Ct  84.  86,  187  U.  S. 
155.  47  L.  Ed.  117,  63  L.  R.  A.  329; 
Harding  v.  Illinois  (1904)  25  Sup.  Ct 
176,  196  U.  S.  78,  49  L.  Ed.  394;  Wa- 
ters-Pierce Oil  Co.  V.  Texas  (1900)  29 
Sup.  Ct.  220,  212  U.  S.  86,  53  L.  Ed. 
417;  Chesapeake  &  O.  R.  Co.  v.  Mc- 
Donald (1909)  29  Sup.  Ct  546,  214  U. 
S.  191,  53  L.  Ed.  963;  Appleby  y.  Buf- 
falo (1911)  31  Sup.  Ct  699,  221  U.  S. 
524,  55  L.  Ed.  838;  Gaar,  S.  &  Co.  y. 
Shannon  (1912)  32  Sup.  Ct  236,  223 
U.  S.  468,  56  L.  Ed.  510;  Seaboard 
Air  Line  Ry.  y.  Duvall  (1912)  32  Sup. 
Ct  790,  225  U.  S.  477,  56  L.  Ed.  1171; 
Ex  parte  Powers  (D.  C.  1904)  129 
Fed.  985;    Martin  ▼.  Cole   (1874)   38 
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Iowa,   141;    Nauer  y.  Thomas    (1866) 
95  Mass.  (13  Allen)  572. 

The  court  has  neyer  required  that 
the  treaty  or  act  of  congress  under 
which  the  party  claims  who  brings  the 
final  judgment  of  a  state  court  into  re- 
yiew  should  haye  been  pleaded  spedaJ- 
ly,  or  spread  on  the  record,  but  it  has 
always  been  deemed  essential  to  the 
exercise  of  jurisdiction  that  the  record 
should  show  a  complete  title  under  the 
treaty  or  act  of  congress  and  that  the 
judgment  of  the  state  court  is  in  vioh- 
tion  of  that  treaty  or  act.  Hickie  v. 
Starke  (1828)  26  U.  S.  (1  Pet)  94,  7 
Li  Ed.  67;  Bridge  Proprietors  t.  Ho- 
boken  Co.  (1863)  68  U.  S.  (1  Wall) 
116,  17  L.  Ed.  571. 

To  entitle  a  party  to  procure  a  re- 
yiew  in  the  federal  supreme  court  it  ia 
not  necessary  that  the  record  should 
show  what  particular  provision  of  the 
constitution  he  contends  was  violated 
by  the  decision  of  the  state  court,  nor 
need  it  show  that  the  state  court  erred 
in  its  judgment.  It  is  enough  that 
some  one  of  the  questions  enumerated 
in  this  section  appears  by  the  record  to 
have  been  raised  in  the  state  court  by 
the  party  claiming  the  removal,  that  it 
was  decided  against  him,  and  that  the 
court  was  led  thereby  to  render  the 
judgment  it  finally  made.  Furman  ?. 
Nichol  (1868)  75  U.  S.  (8  Wall)  44, 
19  L.  Ed.  370. 

•  It  is  to  the  record  alone  that  the  su- 
preme court  can  resort  to  ascertain  its 
appellate  jurisdiction  in  cases  decided  in 
the  state  court.  Ocean  Ins.  Co.  v.  Pol- 
leys  (1839)  13  Pet  157,  162,  10  L.  Ed. 
ICJb.  And  nothing  outside  the  record  cer- 
tified can  be  taken  into  consideration. 
Armstrong  y.  Athens  County  Treasurer 
(1842)  41  U.  S.  (16  Pet)  281,  10  L. 
Ed.  965;  Walker  y.  VUlavaso  (1867) 
73  U.  S.  (6  Wall.)  124,  18  L.  Ed.  853; 
Moore  y.  Mississippi  (1874)  88  U.  S. 
(21  Wall.)  636,  22  L.  Ed.  653.  Bat 
whether  the  court  has  jurisdiction  may 
be  ascertained  either  from  the  plead- 
ings, or  by  bill  of  exceptions,  or  by  a 
certificate  of  the  court  Medberry  v. 
Ohio  (1860)  66  U.  S.  (24  How.)  413, 
16  L.  Ed.  739.  And  the  bare  assertion 
of  the  existence  of  an  authority  under 
the  United  States  does  not  suffice. 
MilUnger  v.  Hartupee  (1867)  73  U.  a 
(6  WalL)  258,  18  L.  Ed.  829. 

A  record,  to  review  a  judgment  up- 
holding a  state  statute  against  an  objec- 
tion that  it  infringes  the  constitution, 
laws,  or  treaties  of  the  United  States, 
should  show  what  provisions  of  the  na- 
tional law  are  relied  on.  Lawler  v. 
Walker  (1857)  55  U.  S.  (14  How.)  149, 
14  L.  Ed.  364;  MaxweU  v.  Newbold 
(1860)  69  U.  S.  (18  How.)  511,  15  L. 
Ed.  506;  Hoyt  v.  Shelden  (1861)  66  TJ. 
S.  (1  Black)  518,  17  L.  Ed.  66;  Mes- 
senger y.  Mason  (1870)  77  U.  S.  (10 
Wall.)  507,  19  L.  Bd.  1028.  But  it  ia 
not  necessary  that  it  shall  appear  in 
terms  on  the  record  that  the  question 
was  presented  in  the  state  court  wheth- 
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ep  the  case  was  within  the  purview  of 
the  section  to  give  jurisdiction  to  the 
Supreme  Court  in  a  case  removed  from 
a  state  court  Harris  ▼.  Dennie  (1830) 
3  Pet  292,  301,  7  L.  Ed.  683. 

A  record  in  assumpsit  against  Mis- 
souri on  a  note,  which  stated  "that,  nei- 
ther party  having  required  a  jury,  the 
cause  was  submitted  to  the  court,  and, 
the  court  having  seen  and  heard  the  evi- 
dence, the  court  found  that  the  defend- 
ant did  assume  as  the  plaintiff  had  de- 
clared, that  the  consideration  for  the 
note  and  the  assumpsit  was  for  loan- 
office  certificates  loaned  by  the  state  of 
Missouri  at  her  loan  office  in  C,  which 
certificates  were  issued  under  an  act 
for  establishing  loan  offices,"  etc., 
showed  that  the  declaration  was  on  a 
note  given  in  pursuance  of  a  state  stat- 
ute and  that,  under  the  plea  of  non  as- 
sumpsit, defendants  were  at  liberty  to 
question  the  validity  of  the  considera- 
tion and  the  constitutionality  of  the 
law,  and  gave  jurisdiction.  Craig  v. 
Missouri  (1830)  29  U.  S.  (4  Pet)  410, 
7  li.  Ed.  003. 

A  record  held  not  to  show  jurisdic- 
tion. Fisher  v.  Cockerell  (1831)  6  Pet 
248,  252,  8  L.  Ed.  114;  Carter  v.  Ben- 
nett (1853)  5e  U.  S.  (15  How.)  354,  14 
L.  Ed.  727;  Phoenix  Ins.  Co.  v.  Treas- 
urer (1870)  78  U.  S.  (11  Wall.)  204,  20 
L.  Ed.  112;  Waiams  v.  Bruffy  (1877)  96 
U.  S.  176.  182,  24  L.  Ed.  716;  Wolf  v. 
Stix  (1877)  96  U.  S.  541.  24  L.  Ed.  640; 
Carpenter  v.  Strange  (1891)  11  Sup.  Ct 
960,  964,  141  U.  S.  87,  35  L.  Ed.  640. 

A  record  held  to  show  that  a  decision 
was  against  a  privilege  set  up,  under  an 
act  of  congress.  Davis  v.  Packard 
(1832)  31  II.  S.  (6  Pet)  41,  8  L.  Ed. 
312;  Id.  (1833)  32  U.  S.  (7  Pet)  276,  8 
L.  Ed.  684. 

Where  the  record  does  not  show  the 
grounds  of  decision  in  a  case  which 
came  from  an  inferior  state  court,  the 
federal  supreme  court  will  look  into  the 
record  of  the  proceedings  of  the  in- 
ferior state  court  in  connection  with 
the  record  of  the  highest  court,  to  as- 
certain the  grounds  of  decision.  Neil- 
son  V.  Lagow  (1851)  53  U.  S.  (12 
How.)  98,  13  L.  Ed.  909. 

Where  the  record  shows  that  the  only 
question  presented  to  and  decided  by 
the  state  court  was  whether  a  state 
statute  was  consistent  with  the  state 
constitution,  the  court  has  no  juris- 
diction. Medberry  v.  Ohio  (1860)  24 
How.  413.  415,  16  L.  Ed.  739. 

If  it  appears  from  the  record  that  the 
state  court  might  have  decided  the  case 
on  some  other  ground  than  a  federal 
one,  the  court  has  no  jurisdiction.  Mis- 
sissippi &  M.  R.  Co.  V.  Rock  (1866)  4 
WaU.  177;  181,  18  L.  Ed.  381. 

That  a  judgment  in  a  former  state 
court  of  one  of  the  Confederate  States, 
affirmed  in  the  highest  state  court  after 
restoration  of  federal  authority,  was 
rendered  after  the  state  was  in  pro- 
claimed rebellion,  and  by  judges  who 


had  sworn  allegiance  to  the  Confeder- 
acy, does  not  give  the  United  States  su- 
preme court  jurisdiction,  where  the  rec- 
ord does  not  disclose  the  fact  that  the 
want  of  authority  of  such  former  court 
under  the  Federal  constitution  was  in 
that  court  drawn  in  question  and  de- 
cided against  Walker  v.  Villavaso 
(1867)  73  U.  S.  (6  Wall.)  124,  18  L. 
Ed.  853. 

Where  the  writ  was  to  the  supreme 
court  of  Louisiana,  the  Code  of  which 
state  provides  that,  when  defendant 
alleges  new  facts,  these  shall  be  con- 
sidered as  denied  by  the  plaintiff,  the 
question  sufficiently  appears  on  the  face 
of  the  record  where  the  petition  for  re- 
view in  the  supreme  court  of  the  state 
alleged  that  the  question  was  raised  in 
the  court  below,  and  decided  against, 
and  the  supreme  court,  on  the  ques- 
tion being  before  it,  decided  it  the  same 
way.  Stewart  v.  Kahn  (1870)  78  U.  S. 
(11  WalL)  493,  20  L.  Ed.  176. 

A^federal  question  cannot  be  assumed 
to  fjBive  been  raised  and  passed  on  in  a 
state  court,  when  nothing  appears  in 
the  record  to  show  on  what  grounds  the 
decision  of  the  matter  in  which  the  fed- 
eral question  is  alleged  to  have  been  in- 
volved was  made.  Caperton  v.  Bowj'er 
(1871)  81  U.  S.  (14  WaU.)  216,  20  L. 
Ed.  882. 

A  record  showing  that  the  state  court 
denied  a  party's  claim  that  the  contract 
sued  on  had  been  rendered  void  by  the 
federal  constitution  and  certain  acts  of 
congress  presents  a  case  within  the  ju- 
risdiction of  the  court.  Dubuque  &  S. 
C.  R.  Co.  V.  Richmond  (1872)  15  Wall. 
8,  7,  21  L.  Ed.  118. 

Where  neither  the  record  nor  the 
opinion  refers  to  any  federal  question, 
the  court  has  no  jurisdiction.  Marqueze 
V.  Bloom  (1872)  83  U.  S.  (16  WaU.)  351, 
21  L.  Ed.  280. 

Where  the  record  showed  that  the 
case  was  one  of  the  assertion  of  a  lien 
under  a  state  statute  for  buUding  a  ves- 
sel at  a  town  on  what  the  court  might 
perhaps  judicially  notice  was  an  estuary 
of  the  sea,  and  where  the  entry  of  judg- 
ment showed  also  that  the  court  had 
adjudged  "that  the  contract  for  building 
the  vessel  in  question  was  not  a  mari- 
time contract,  and  that  the  remedy  giv- 
en by  the  lien  law  of  the  state  did  not 
conflict  with  the  constitution  or  laws  of 
the  United  States,"  the  record  was  suffi- 
cient Edwards  v.  Elliott  (1874)  88  U. 
S.  (21  WaU.)  532,  22  L.  Ed.  487. 

In  an  action  against  a  national  bank 
cashier  for  penalties  imposed  by  a 
state  law,  wherein  the  record  showed  a 
claim  in  defense  that  he  was  amenable 
to  no  law  but  the  law  of  Congress,  and 
that  the  state  legislature  had  not  power 
to  prescribe  or  define  his  duties,  a  fed- 
eral question  was  raised,  so  that  no 
judgment  could  be  rendered  against  him 
without  holding,  and  in  effect,  deciding, 
that  this  plea  was  bad,  and  that  the 
supreme  court  had  jurisdiction  on  writ 
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of  error.  Waite  ▼.  Dowley  (1876)  M 
U.  S.  527,  532,  24.  L.  Ed.  181, 

Where  it  is  possible  that  the  decision 
of  a  point  relating  to  the  federal  con* 
stitution  raised  in  the  supreme  court 
was  necessarily  involved,  a  motion  to 
dismiss  will  be  overruled,  though  it  does 
not  affirmatively  appear  on  the  face 
of  the  record  that  the  point  was  raised 
in  the  state  court  Eureka  Lake  ft 
Yuba  Canal  Co.  v.  Superior  Court  of 
Yuba  County  (1886)  6  Sup.  Ct  429,  431, 
116  U.  S.  410,  29  L.  Ed.  671. 

That  a  federal  question  was  involved 
does  not  appear  from  the  record,  in 
an  action  against  a  mutual  benefit  as- 
sociation for  forfeiture  of  its  charter, 
showing  that  a  motion  for  a  new  trial, 
which  was  overruled,  was  made  on  the 
ground  that  the  statute  under  which  the 
action  was  brought  was  unconstitution- 
al, it  not  appearing  whether  the  consti- 
tution of  the  United  States  or  of  the 
state  was  intended.  Endowment  & 
Benevolent  Ass'n  v.  Kansas  (1887)  120 
U.  S.  103,  7  Sup.  Ct  499,  30  L.  Ed. 
593. 

Where  the  record  in  a  writ  sued  out 
on  the  ground  that  the  state  had  passed 
a  law  impairing  the  obligation  of  the 
contract  in  controversy  shows  that  such 
court  determined  the  case  without  giv- 
ing any  effect  to  the  acts  complained  of, 
the  writ  will  be  dismissed.  Kreiger  v. 
Shelby  R.  Co.  (1888)  8  Sup.  Ct.  752, 
755,  125  U.  S.  39,  31  L.  Ed.  675. 

A  writ  of  error  cannot  be  sustained 
for  refusal  of  instructions  involving  a 
federal  question,  where  the  evidence  on 
which  the  instructions  were  based  is 
not  made  part  of  the  record.  Clark  v. 
Commonwealth  (1888)  128  U.  S.  395,  9 
Sup.  Ct.  113,  32  L.  Ed.  487. 

When  the  ground  of  jurisdiction  is 
that  the  state  court  sustained  the  va- 
lidity of  a  state  statute,  drawn  in  ques- 
tion as  repugnant  to  the  federal  Con- 
stitution, a  definite  issue  as  to  such 
repugnancy  must  be  distinctly  deducible 
from  the  record  before  the  state  court. 
Powell  V.  Supervisors  of  Brunswick 
County  (1893)  14  Sup.  Ct.  166,  168, 
150  U.  S.  433,  37  L.  Ed.  1134. 

The  court  will  not  review  on  error 
the  proceedings  of  a  superior  court, 
where  the  record  contains  no  pleadings 
or  judgment,  but  merely  recites  the 
bringing  of  an  action  in  the  superior 
court,  and  certain  proceedings  therein, 
resulting  in  adjudging  the  defendant  an 
insolvent,  and  the  allowance  of  the  biU 
of  exceptions  and  writ  of  error.  Clarke 
V.  McDade  (1897)  17  S.  Ct.  284,  165 
U.  S.  168,  41  L.  Ed.  673. 

A  case  involves  a  federal  question, 
which  sufficiently  appears,  where  the 
pleadings  show  that  plaintiff  claims 
rights  in  property  formerly  owned  by 
the  state,  under  a  conveyance  authoriz- 
ed by  an  act  of  the  legislature,  and  that 
defendant  claims  conflicting  rights  un- 
der a  subsequent  contract  with  the 
state,  ratified  by  the  legislature,  and 
the  record  shows  that  the  validity  of 
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the  later  contract  and  act  was  sostain- 
ed  by  the  state  court  Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street 
Railway  Light  &  Power  Co.  (1899)  19 
S.  Ct  247, 172  U.  S.  475,  43  L.  Ed.  621, 
affirming  decree  (1895)  20  S.  E.  1002, 
43  S.  C.  154. 

A  judgment  cannot  be  reviewed  on 
the  ground  that  it  denied  a  right,  title, 
privilege,  or  immunity  secured  by  the 
federal  constitution,  where  it  does  not 
appear  on  the  face  of  the  record  that 
such  right,  title,  privilege,  or  immunity 
was  specially  set  up  or  claimed  in  the 
state  court  Home  for  Incurables  v. 
City  of  New  York  (1902)  23  S.  CL  84, 
187  U.  S.  155,  47  L.  Ed.  117,  dismiBs- 
ing  writ  of  error  In  re  Home  for  In- 
curables (1901)  59  N.  E.  1123,  166  N. 
Y.  602. 

Jurisdiction  may  be  maintained  where 
a  definite  issue  as  to  the  possession  of 
a  constitutional  right  is  distinctly  de- 
ducible from  the  record  and  necessarily 
disposed  of,  but  it  cannot  be  made  out 
by  resort  to  judicial  knowledge.  Mu- 
tual life  Ins.  Co.  v.  McGrew  (1903) 
23  Sup.  Ct  375,  378,  188  U.  S.  291,  47 
li.  Ed.  480,  63  L.  R.  A.  33. 

A  decision  in  condemnation  proceed- 
ings is  not  reviewable  on  the  theory 
thai  due  process  of  law  was  denied 
thereby,  or  property  taken  without  just 
compensation,  where  there  is  nothing  in 
the  record  which  adequately  shows  that 
the  state  court  was  led  to  suppose  that 
any  claim  was  made  under  the  Constitu- 
tion of  the  United  States,  or  that  any 
ruling  involved  a  decision  against  a 
right  set  up  under  that  instrument 
Hooker  v.  City  of  Los  Angeles  (1903) 
23  S.  Ct  395,  188  U.  S.  314,  47  L.  Ed. 
487,  63  L.  R.  A.  471,  dismissing  writ 
of  error  City  of  Los  Angeles  v.  Pom- 
eroy  (1899)  57  P.  585,  124  Cal.  597. 

Neither  petition  for  rehearing,  nor 
petition  for  writ  of  error,  nor  assign- 
ments of  error  in  the  federal  Supreme 
Court,  nor  the  certification  of  briefs  by 
the  clerk  of  the  state  court,  can  cure 
the  failure  of  the  record  to  show  that 
a  federal  question  was  raised  and  de- 
cided. Harding  v.  People  of  State  of 
IlUnois  (1904)  25  S.  Ct  176,  196  U.  S. 
78,  49  L.  Ed.  394,  dismissing  writ  of 
error  (1903)  66  N.  E.  962,  202  HI.  122. 

A  federal  question,  even  if  presented 
by  the  claim,  on  a  motion  for  a  new 
trial  in  a  state  court.,  that  a  state  stat- 
ute takes  property  without  due  process 
of  law,  which  the  highest  state  court 
expressly  refrained  from  passing  upon 
because  it  regarded  the  objection  waiv- 
ed by  failure  to  cite  authorities  or  ad- 
vance argument  in  support  thereof, 
cannot  be  deemed  necessarily  to  have 
been  decided  by  that  court,  where  the 
record  does  not  show  that  the  question 
was  there  raised.     Id. 

An  adequate  presentation  of  a  federal 
question  appears  where  the  record 
clearly  shows  that  the  trial  court  con- 
sidered that  the  unsuccessful  party  was 
specially  claiming  righta  under  B.  S.  i 
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2S26,  post,  1 4623,  and  the  highest  state 
court  necessarily  acted  on  that  assump- 
tion in  deliveriuflr  its  opinion.  Lavagm- 
no  V.  Uhlig  (1905)  25  S.  Ct.  716, 198  U. 
S.  443,  49  L.  Ed.  1119,  affirming  judg- 
ment (1903)  71  P.  1046,  26  Utah,  1.  99 
Am.  St.  Rep.  80a 

That  the  chief  justice  of  the  highest 
state  court  allowed  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
does  not  help  out  the  failure  of  the 
record  to  show  that  a  federal  question 
was  raised  and  decided.  Hulbert  v. 
aty  of  Chicago  (1906)  26  S.  Ct  617, 
202  U.  S.  275,  50  L.  Ed.  1026,  dismiss- 
ing writ  of  error  (1904)  72  N.  B.  1097, 
213  lU.  452. 

An  affidavit  in  support  of  a  petition 
for  rehearing,  stating  that,  in  the  brief 
as  well  as  on  oral  argument,  a  specified 
federal  question  had  been  presented 
and  discussed,  will  not  support  a  writ 
of  error,  where  the  state  court  denied 
the  petition,  with  the  statement  that 
no  federal  question  had  been  raised  in 
that  court,  which  may  be  construed  as 
denying  that  any  such  matter  was 
brought  to  its  attention,  as  stated  in  the 
affidavit,  or  as  holding  that  it  presented 
no  federal  question.  Smithsonian  In- 
stitution ▼.  St  John  (1909)  29  S.  Ct 
601,  214  U.  S.  19,  53  L.  Ed.  892,  affirm- 
ing judgment  St  John  v.  Andrews  In- 
stitute for  Girls  (1907)  102  N.  Y.  S. 
808,  117  App.  Div.  698. 

Refusal  by  an  inferior  state  court  of 
an  application  to  remove  a  cause  to  a 
federal  Circuit  Court  presents  no  fed- 
eral question  which  will  sustain  a  writ 
of  error  to  review  a  judgment  of  the 
highest  state  court,  affirming  the  judg- 
ment below,  where  there  is  nothing  in 
the  record  to  indicate  that  the  ques- 
tion of  the  right  of  removal  was  brought 
to  the  attention  of  the  highest  state 
court,  and  that  court  could  not  have 
considered  the  question  even  if  present- 
ed, because,  at  the  time  the  appeal 
from  the  final  judgment  was  taken,  it 
was  too  late  to  review  the  order  refus- 
ing the  removal.  Chesapeake  &  O.  R. 
Co.  V.  McDonald  (1909)  29  Sup.  Ct.  546, 
647,  214  U.  S.  191,  53  L.  Ed.  963. 

"Writ  of  error  to  review  an  alleged 
judgment  of  a  court  of  last  resort  in 
the  state,  declining  to  allow  writ  of  er- 
ror or  appeal  from  a  lower  state  court, 
will  be  dismissed  unless  it  plainly  ap- 
pears on  the  face  of  the  record  of  the 
judgment  sought  to  be  reviewed  that 
refusal  to  allow  an  appeal  was  exercis- 
ed by  the  court  of  jurisdiction  to  review 
the  case  on  the  merits.  Norfolk  &  S. 
Turnpike  Co.  v.  Commonwealth  of  Vir- 
ginia (1912)  32  S.  Ct  828,  225  U.  S. 
264,  66  L.  Ed.  1082. 

The  record  must  show  that  there  was 
a  definite  federal  issue  presented,  so 
that  the  state  court  could  not  have  giv- 
en the  judgment  rendered  without  de- 
ciding against  the  contention  of  plaintiff 
in  error.  Seaboard  Air  Line  Ry.  v.  Du- 
Tall  (1912)  32  Sup.  Ct  790,  225  U.  S. 
477,  56  L.  Ed.  1171. 


116.  -»-  Effeot  of  asalgnment  of  er- 
ror.—An  assignment  of  error  in  the 
highest  court  of  a  state  to  the  decision 
of  an  inferior  state  court  that  the  lat- 
ter had  decided  a  particular  state  stat- 
ute "valid  and  constitutional,"  and  a 
judgment  entry  by  the  latter  court  that 
the  statute  was  not  "in  any  respect 
repugnant  to  the  constitution  of  the 
United  States,"  is  not  specific  enough 
to  give  jurisdiction.  Edwards  v.  El- 
liott (1874)  88  U.  S.  (21  WaU.)  532,  22 
li.  Ed.  487. 

On  motion  to  dismiss  a  writ  of  error 
to  a  state  court,  on  the  ground  that  no 
federal  question  is  involved,  made  be- 
fore the  record  is  printed,  the  supreme 
court  can  look  only  to  the  briefs  of 
counsel;  and  if  the  assignment  of  er- 
rors, as  there  printed,  presents  a  fed- 
eral question,  the  motion  will  be  denied. 
Crane  Iron  Co.  v.  Hoagland  (1882)  108 
U.  S.  5,  1  Sup.  Ct  17,  27  L.  Ed.  630. 

An  assignment  of  errors  cannot  be 
availed  of  to  import  into  the  cause  a 
question  involving  the  application  of 
the  United  States  constitution,  if  the 
record  does  not  show  that  the  question 
was  raised  in  the  court  below,  and 
rulings  asked  thereon.  Cornell  v. 
Green  (1896)  163  U.  S.  75,  16  Sup.  Ct 
969,  41  L.  Ed.  76. 

Assignments  of  error  in  the  federal 
court  cannot  cure  the  failure  of  the 
record  in  the  state  court  to  show  that 
a  federal  question  was  there  raised  and 
decided.  Appleby  v.  City  of  Buffalo 
(1911)  31  S.  Ct  699,  221  U.  S.  524,  55 
L.  Ed.  838,  affirming  judgment  In  re 
City  of  Buffalo  (1907)  81  N.  E.  954, 
189  N.  Y.  163,  and  which  reverses 
(1906)  101  N.  Y.  S.  966. 

117. Assignment    of    errors    as 

part  of  records— Assignment  of  errors 
forms  no  part  of  the  record.  Med- 
berry  v.  Ohio  (1860)  24  How.  413,  414, 
16  L.  Ed.  739;  Corkran  Oil  &  Develop- 
ment Co.  V.  Amaudef  (1005)  26  Sup. 
Ct.  41,  199  U.  S.  182,  50  L.  Ed.  143, 
dismissing  writ  of  error  (1903)  35  So. 
747,  111  La.  563. 

118.  — »  Argnment  of  counsel  In 
state  court  as  part  of  record.— Argu- 
ments of  counsel  in  state  court  form 
no  part  of  the  record.  Gibson  v. 
Chouteau  (1868)  8  Wall.  314,*  317,  19 
li.  Ed.  317;  Say  ward  v.  Denny  (1895) 
15  Sup.  Ct  777,  158  U.  S.  180,  39  L. 
Ed.  941;  Zadig  v.  Baldwin  (1897)  17 
Sup.  Ct.  639,  166  U.  S.  485,  41  L.  Ed. 
1087;  Mutual  Life  Ins.  Co.  v.  McGrew 
(1903)  23  Sup.  Ct  375,  188  U.  S.  291, 
47  L.  Ed.  480,  63  L.  R.  A.  33. 

1 19.  — —  Bill  of  exceptions  as  part 
of  the  record.— Where  the  grounds  o^ 
decision  of  a  state  Supreme  Court  are 
not  stated  in  the  record,  the  United 
States  Supreme  Court  Will  look  into 
the  bill  of  exceptions  taken  in  the  court 
of  original  jurisdiction  to  see  what 
points  were  carried  up  and  whether 
they  were  necessarily  involved  in  the 
judgment  of  the  state  Supreme  Court 

(1685) 


§  1214 


THB  JUDICIAL  GODIS 


(Tit.  12c 


Neilson  v.  Lagow  (1851)  12  How.  d8, 
109.  110,  13  L.  Ed.  909. 

120. Clerk's  certificate  as  part  of 

record.— The  certificate  of  the  clerk  of 
the  court  that  a  motion  was  made  for 
a  new  trial  .and  papers  filed  on  which 
the  motion  was  founded  is  not  part  of 
the  record.  Reed  v.  Marsh  (1839)  13 
Pet.  153,  155,  10  L.  Ed.  103. 

121. Petition   for  writ  of  error 

as  part  of  record.— A  petition  for  a  writ 
of  error  forms  no  part  of  the  record. 
Warfield  v.  Chaflfe  (1875)  91  U.  S.  690, 
23  L.  Ed.  383;  Clark  v.  Pennsylvania 
(1888)  9  Sup.  Ct.  2;  Manning  v. 
French  (1890)  10  Sup.  Ct.  258,  133  U. 
S.  186,  33  L.  Ed.  582;  Butler  v.  Gage 
(1891)  11  Sup.  Ct.  235,  138  U.  S.  52, 
34  L.  Ed.  869;  Leeper  v.  Texas  (1891) 
11  Sup.  Ct.  577,  139  U.  S.  462,  35  L. 
Ed.  225;  Sayward  v.  Denny  (1895)  15 
Sup.  Ct.  777,  158  U.  S.  180,  39  L.  Ed. 
941;  Mutual  Life  Ins.  Co.  v.  McGrew 
(1903)  23  Sup.  Ct.  375,  188  U.  S.  291, 
47  L.  Ed.  480,  63  L.  R.  A.  33;  Corkran 
Oil  &  Development  Co.  v.  Arnaudet 
(1905)  26  Sup.  Ct  41,  199  U.  S.  182, 
50  L.  Ed.  143. 

122. Opinion   of  state  court  as 

part  of  record.— Where  state  statutes 
require  that  all  decisions  of  the  highest 
state  court  shall  he  in  writing,  stating 
the  grounds  of  the  decision,  and  shall 
be  recorded,  the  supreme  court  may,  in 
determining  its  jurisdiction,  examine 
the  written  and  recorded  opinions,  to 
ascertain  the  grounds  of  the  judgment 
of  the  state  court  Gross  v.  United 
States  Mortg.  Co.  (1883)  108  U.  S. 
477,  2  Sup.  Ct  940,  27  L.  Ed.  795; 
Kreiger  v.  Shelby  R.  Co.  (1888)  125  U. 
S.  39,  8  Sup.  Ct  752,  31  L.  Ed.  675; 
Dibble  v.  Bellingham  Bay  Land  Co. 
(1896)  163  U.  S.  63,  16  Sup.  Ct  939, 
41  L.  Ed.  72;  Thompson  v.  Maxwell 
I^nd-Grant  &  Railway  Co.  (1897)  18 
Sup.  Ct  121,  168  U.  S.  451,  42  L.  Ed. 
539. 

Where  a  case  is  decided  by  a  state 
court  on  an  agreed  statement  of  facts, 
the  court  may,  where  the  record  on  ap- 
peal does  not  show  that  a  federal  ques- 
tion was  involved,  examine  the  opinion 
transmitted,  under  the  rules  of  court, 
along  with  the  record,  to  ascertain 
whether  such  question  was  raised  and 
decided.  Fire  Ass'n  of  Philadelphia  v. 
People  (1886)  119  U.  S.  110,  7  Sup. 
Ct  108,  30  L.  Ed.  342.  See  Gibson  v. 
Chouteau  (1868)  8  Wall.  317,  19  L. 
Ed.  317;  Rector  v.  Ashley  (1867)  6 
Wall.  142,  18  L.  Ed.  733;  Medberry  v. 
Ohio  (1860)  24  How.  413,  16  L.  Ed 
739;  Williams  v.  Norris  (1827)  12 
Wheat  117,  6  L.  Ed.  571,  holding  that 
the  state  court*s  opinion  is  no  part  of 
the  record  to  determine  whether  the 
supreme  court  will  review  the  judg- 
ment See,  also,  Otis  v.  Oregon  S.  S. 
Co.  (1886)  116  TJ.  S.  548,  6  Sup.  Ct 
523,  29  L.  Ed.  719,  holding  that,  where 
the  record  does  not  disclose  a  federal 
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question,  the  court  will  not  seek  it  in 
the  opinion  annexed  to  the  record. 

The  opinion  of  the  supreme  court  of 
Louisiana  forms  a  part  of  the  record, 
and    may    be    examined   to    determine 
whether  a  federal  question  is  involved. 
Grand  Gulf  R.  R.   &  Banking  Co.  ▼. 
MarshaU    (1851)    12  How.   165,  13  L. 
Ed.  938;    C5ousin  v.  Labatut  (1856)  19 
How.  202,  207,  15  L.  Ed.  601;  Delroas 
V.  Merchants*  Ins.  Co.  (1871)  81  U.  S. 
(14  Wall.)  661,  20  L.  Ed.  757;   Cross- 
ley  V.  City  of  New  Orleans  (1883)  108 
U.  S.  105,  2  Sup.  Ct  300,  27  L.  Ed. 
667;   Crescent  CJity  Live-Stock  Landing 
&    Slaughter-House    Co.    v.    Butchers' 
Union    Slaughter-House   &   Live-Stock 
Landing  Co.  (1887)  120  U.  S.  141,7  Sup. 
Ct  472,  30  L.  Ed.  614;    Egan  v.  Hart 
(1897)  17  Sup.  Ct  300,  165  U.  S.  188, 
41  L.  Ed.  680;    Board  of  Liquidation 
of  City  Debt  v.  Louisiana    (1901)  21 
Sup.  Ct  263,  269,  179  U.  S.  622.  45  U 
Ed.  347.    See  Citizens'  Bank  v.  Board 
of  Liquidation  (1878)  98  U.  S.  140, 142, 
25  L.  Ed.  114,  holding  that  when  no 
federal    question    was    raised    by   the 
pleadings,  and  the  record  showed  dear- 
ly on  its  face  that  the  decision  of  such 
a  question  was  not  necessarily  involved, 
the  court  would  not  examine  the  opin- 
ion of  the  state  court,  even  in  Louisi- 
ana.   It  is  to  the  opinion,  and  not  to  the 
headnotes,  that  the  court  will  turn  on 
writ  of  error  to  a  state  court  for  the 
original  and  authentic  statement  of  the 
grounds  of  the  decision  under  review, 
where  such  headnotes,  though  written 
by  the  court  itself,  are  given  no  spe- 
cial force  by  statute  or  rule  of  court 
Burbank  v.  Ernst  (1914)   34  Sup.-  Ct 
299,  232  U.  S.  162,  58  L.  Ed.  55L 

123. Amendment  or  modifloatlon 

of  record.— No  orders  in  the  state  court 
after  the  removal  of  the  record  into 
the  supreme  court,  not  made  by  way  of 
amendment  to  introduce  new  matter, 
can  be  brought  into  the  record.  Wil- 
liams V.  Norris  (1827)  12  Wheat  117, 
118,  6  L.  Ed.  571. 

The  court  may  supply  omissions  in 
the  transcript  by  certiorari,  but  cannot 
correct  errors  actually  existing  in  the 
record  of  the  state  court.  Goodenougb 
Horseshoe  Manuf  g  Co.  v.  Rhode  Island 
Horseshoe  Co.  (1877)  14  S.  Ct  1180, 
154  U.  S.  635,  24  L.  Ed.  368. 

Where  defendants  objected  that  they 
were  not  present  before  the  state  Su- 
preme Court  when  sentence  was  pro- 
nounced, but  the  record  as  it  stood 
showed  on  its  face  that  they  were,  the 
record  must  be  corrected  below,  before 
the  United  States  Supreme  Court,  on 
application  for  writ  of  error,  will  con- 
sider whether  the  objection  raised  any 
federal  question  or  not  Anarchist's 
Case  (1887)  8  Sup.  Ct  22,  23,  123  U. 
S.  131,  31  L.  Ed.  80. 

Where,  on  proceedings  in  error  to  re- 
view the  judgment  of  a  state  court  up- 
holding the  validity  of  a  statute  alleg- 
ed to  impair  the  obligation  of  a  con- 
tract, it  appears  that  neither  the  plead- 
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ings  in  the  trial  court,  the  assignment 
of  errors,  nor  the  opinion  of  the  su- 
preme court  contain  any  reference  to 
the  federal  question,  there  is  color  for 
a  motion  to  dismiss,  though  two  days 
after  the  entry  of  the  decree  affirming 
the  trial  court  it  was  so  modified  as  to 
show  that  appellants  presented  such 
federal  question,  and  that  the  decision 
was  adverse  to  their  contention.  East 
Tennessee,  V.  &  G.  Ry.  Co.  v.  Frazier 
(1891)  189  U.  S.  288,  11  Sup.  Ct.  517, 
35  Ia  Ed.  196,  affirming  (1889)  88 
Tenn.  (4  Pickle)  138,  12  S.  W.  537. 

A  supplemental  transcript,  filed  after 
a  case  was  argued  and  decided  in  a 
state  supreme  court,  with  nothing  to 
show  how  it  came  to  be  filed,  when  no 
certiorari  has  been  issued  to  I  ring  it 
up,  or  any  motion  made  for  leave  to 
file  it,  or  any  order  permitting  it  to  be 
filed,  is  a  mere  excrescence  on  the 
record,  which  the  supreme  court  cannot 
consider.  Telluride  Power  Transmis- 
sion Co.  V.  Rio  Grande  W.  R.  Co. 
(1900)  20  Sup.  Ct.  245,  246,  175  U.  S. 
639,  44  L.  Ed.  305. 

Where  a  cause  originating  in  the  state 
court  is  taken  from  the  Court  of  Ap- 
peals by  writ  of  error  to  the  federal 
Supreme  Court,  that  tribunal  will  not 
correct  a  clerical  error  in  the  tran- 
script; and,  the  trial  court  having  lost 
jurisdiction,  the  error  must  be  correct- 
ed by  the  Court  of  Appeals  and  certified 
to  the  Supreme  Court  Louisville  &  N. 
R.  Co.  V.  Woodford  (1914)  1B3  S.  W. 
238,  157  Ky.  426. 

124.  CertiflGate  showing  federal  ques- 
tloiL^-A  certificate  that  a  federal  ques- 
tion was  in  issue  and  adversely  decided 
is  sufficient,  when  certified  as  part  of 
the  record,  to  give  jurisdiction.  Arm- 
strong V.  Athens  County  Treasurer 
(1842)  41  U.  S.  (16  Pet.)  281,  10  L. 
Ekl.  965.  But  a  certificate  not  in  the 
record  does  not  give  jurisdiction.  Ya- 
zoo &  M.  V.  R.  Co.  V.  Adams  (1901)  21 
Sup.  Ct.  256,  180  U.  S.  41,  45  L.  Ed. 
415.  And  a  certificate  that  a  federal 
question  was  considered  and  decided  ad- 
versely to  plaintiff  in  error  cannot  con- 
fer jurisdiction,  where  the  record  does 
not  otherwise  show  it  to  exist,  and  can 
only  make  more  specific  what  is  too 
indefinite  in  the  record  itself.  Roby  v. 
Colehour  (1892)  146  U.  S.  153,  13  Sup. 
Ct.  47,  36  L.  Ed.  922;  Henkel  v.  City 
of  Cincinnati  (1900)  20  S.  Ct  573, 
177  U.  S.  170,  44  L.  Ed.  720;  Gulf  & 
S.  I.  R.  Co.  V.  Hewes  (1901)  22  S.  Ct 
26,  183  U.  S.  66,  46  L.  Ed.  86;  Home 
for  Incurables  v.  City  of  New  York 
(1902)  23  S.  Ct  84,  187  U.  S.  155,  47 
L.  E}d.  117.  63  L.  R.  A.  329,  dismissing 
writ  of  error  In  re  Home  for  Incur- 
ables (1901)  59  N.  E.  1123,  166  N.  Y. 
602;  If^ullerton  v.  State  of  Texas 
(1905)  25  S.  Ct  221,  196  U.  S.  192,  49 
iu  Kd.  443,  dismissing  writ  of  error 
(Tex.  Cr.  App.  1902)  75  S.  W.  534;  Al- 
len V.  Arguimbau  (1906)  25  S.  Ct  622, 
198  U.  S.  149,  49  L.  Ed.  990;  Marvin 
y.  Trout  (1905)  26  Sup.  Ct  31,  84, 199 


U.  S.  212,  60  L.  Ed.  167;  Cleveland  & 
P.  R.  Co.  V.  City  of  Cleveland  (1914) 
35  S.  Ct  21,  235  U.  S.  50.  59  L.  Ed. 
127,  dismissmg  writ  of  error  (1912) 
102  N.  E.  1122,  87  Ohio  St.  469.  It 
cannot  cure  failure  of  record  to  show 
that  a  federal  question  was  decided. 
Louisville  &  N.  R.  Co.  v.  Smith,  Hug- 
gins  &  Co.  (1907)  27  S.  Ct  401,  204 
U.  S.  551,  51  L.  Ed.  612;  Seaboard  Air 
Line  Ry.  v.  Duvall  (1912)  32  Sup.  Ct. 
790,  225  U.  S.  477,  56  L.  Ed.  1171,  dis- 
missing appeal  Duvall  v.  Seaboard  Air 
Line  Ry.  (1910)  67  S.  E.  1008,  152  N. 
C.  524;  Sperry  &  Hutchinson  (3o.  v. 
City  of  Tacoma,  Wash.  (D.  C.  1912) 
199  Fed.  853. 

A  certificate  that  there  was  drawn  in 
question  the  validity  of  state  statutes, 
without  specifying  them  does  not  give 
jurisdiction.  Lawler  v.  Walker  (1852) 
55  U.  S.  (14  How.)  149,  14  L.  Ed.  364; 
Yazoo  &  M.  V.  R.  Co.  v.  Adams  (1901) 
21  S.  Ct  256,  180  U.  S.  41,  45  L.  Ed. 
415,  dismissing  writ  of  error  (1899)  25 
So.  366,  76  Miss.  '545. 

A  writ  of  error  will  not  lie  where  a 
certificate  certifies  only  that  on  the 
"hearing"  of  the  case  a  party  **relied 
upon"  such  and  such  provisions  of  the 
constitution  of  the  United  States,  **in- 
sisting"  that  the  effect  was  to  render 
an  act  of  congress  void,  as  unconstitu- 
tional, which  said  claim,  the  record 
went  on  to  say,  "was  overruled,  and 
disallowed  by  this  court,"  and  where 
the  record  itself  shows  nothing  except 
that  the  statute  which  it  was  argued 
contravened  these  provisions  was  draw 
in  question,  and  that  the  decision  was  in 
favor  of  the  statute,  and  of  the  rights 
set  up  by  the  party  reljring  on  it. 
Roosevelt  v.  Meyer  (1863)  68  U.  S.  (1 
Wall.)  512,  17  L.  Ed.  500. 

A  certificate  that  a  federal  question 
was  raised  on  the  argument  is  not 
enough.  Parmelee  v.  Lawrence  (1870) 
78  U.  S.  (11  Wall.)  36,  20  L.  Ed.  48. 

A  certificate  that  a  certain  federal 
question  was  raised  and  decided,  and 
which  does  not  state  that  any  other 
question  was  raised,  justifies  the  conclu- 
sion that  the  decision  was  based  on  the 
federal  question  as  it  is  entitled  to  much 
weight  as  showing  that  the  question 
was  decided  and  in  the  manner  required 
to  give  jurisdiction,  but  it  is  not  con- 
clusive to  show  that  the  question  was 
raised  in  the  case,  as  the  latter  question 
may  depend  on  the  construction  of  the 
pleadings,  or  on  proper  construction 
of  the  language  of  the  bill  of  exceptions. 
Caperton  v.  Bowyer  (1871)  14  Wall. 
216,  234,  20  L.  Ed.  882. 

A  certificate  that  a  federal  question 
arose  and  was  determined  adversely  to 
plaintiff  in  error  cannot  supply  the  want 
of  all  evidence  of  such  question  in  the 
record.  Felix  v.  Schamweber  (1887) 
125  U.  S.  54,  8  Sup.  Ct  759,  31  L.  Ed. 
687. 

Where  it  appears  from  the  record 
that  a  question  not  federal  was  raised 
and  decided,  and,  from  the  opinion,  that 

(1687) 


§1214 


the  court  based  its  judgment  solely  on 
that  ground,  it  ia  not  permissible  to  al- 
low the  certificate  to  overthrow  that 
conclusion,  by  showing  that  a  federal 
question  was  in  fact  decided.  Dibble  v. 
Bellingham  Bay  Land  Co.  (1896)  163 
U.  S.  63,  16  Sup.  Ct  939,  41  L.  Ed.  72. 
A  certificate  held  not  to  give  jurisdic- 
tion. Marvin  v.  Trout  (1905)  26  Sup. 
Ct.  31,  199  U.  S.  212,  50  L.  Ed.  157. 
A  certificate  that  defendant  railway 
company,  in  a  suit  to  recover  damages 
for  the  infection  of  cattle  because  of  a 
violation  of  the  quarantine  regulations 
promulgated  by  the  Secretary  of  Agri- 
culture under  cover  of  Act  Feb.  2,  1903, 
c.  349,  insisted  that  such  statute  was 
unconstitutional,  and  that,  even  if  con- 
stitutional, did  not  authorize  such  reg- 
ulations or  give  a  remedy  in  damages, 
removes  any  doubt  as  to  whether  a  fed- 
eral question  was  raised,  where,  after 
a  demurrer  to  the  answer  of  the  rail- 
way company  setting  forth  the  uncon- 
stitutionality of  the  law,  and  the  action 
of  the  secretary  thereunder  had  been 
sustained,  verdict  and  judgment  were 
rendered  against  the  defendant.  Illinois 
Cent.  R.  Co.  v.  McKendree  (1906)  27  S. 
Ct.  153,  203  U.  S.  514,  51  L.  Ed.  298; 
Same  v.  Edwards  (1906)  27  S.  Ct.  159, 
203  U.  S.  531,  51  L.  Ed.  305. 

A  certificate  may  serve  to  remove  any 
doubt  whether  rights  under  the  federal 
bankrupt  law  were  so  relied  on  and 
passed  on  in  affirming,  without  opinion, 
a  judgment  dismissing  a  suit  brought 
by  a  trustee  in  bankruptcy  to  recover 
an  alleged  asset  of  the  bankrupt  estate, 
as  to  sustain  a  writ  of  error.  Rector  v. 
aty  Deposit  Bank  Co.  (1906)  26  S. 
Ct.  289,  200  U.  S.  405,  50  L.  Ed.  527; 
Rector  v.  Commercial  Nat.  Bank 
(1900)  26  Sup.  Ct  294,  295,  200  U.  S. 
420.  50  L.  Ed.  533. 

Recital  of  certificate  that  it  was  made 
by  order  of  the  court  itself  to  afford 
record  evidence  that  a  federal  question 
raised  by  a  petition  for  rehearing  was 
adversely  determined,  justifies  treating 
such  certificate  as  bringing  into  the 
record  necessary  .  proof  of  a  federal 
question.  Consolidated  Turnpike  Co.  v. 
Norfolk  &  O.  V.  Ry.  Co.  (1913)  33  S. 
Ct.  605,  228  U.  S.  596,  57  L.  Ed.  982, 
denying  rehearing  (1913)  33  S.  Ct  510, 
228  U.  S.  326,  57  L.  Ed.  857. 

A  certificate  in  respect  to  a  federal 
question  considered  cannot  give  the 
court  jurisdiction,  but  the  latter  must 
determine  for  itself  whether  such  a 
question  was  in  fact  involved  so  as  to 
warrant  a  review.  Powell  v.  Bruns- 
wick County  (1893)  150  U.  S.  433,  14 
Sup.  Ct.  166,  37  L.  Ed.  1134;  Newport 
Light  Co.  V.  Olty  of  Newport  (1894)  151 
U.  S.  527,  14  Sup.  Ct.  429.  88  L.  Ed. 
259;  Say  ward  v.  Denny  (1895)  158  U. 
S.  180,  15  Sup.  Ct.  777,  39  L.  Ed.  941. 

A  writ  of  error  will  not  lie  in  a  case 
in  which  the  proceedings  of  the  court 
appear  merely  from  a  certificate  by  the 
clerk  of  the  court.  Reed  v.  Marsh 
(1839)  13  Pet  153,  155,  10  L.  Ed.  103. 
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(EJ  Scope  and  esBieni  of  review 

125.  Authority  of  court  in  generals 
The  court  looks  only  at  the  technical 
record,  and  afiKrms  or  reverses  the 
judgment  according  to  what  may  appear 
thereon,  unless  an  act  of  Congress  can- 
not be  executed  without  disregarding 
the  rule.  Kanouse  v.  Martin  (1853)  15 
How.  198,  210,  14  L.  Ed.  660.  It  acta 
only  on  the  judgment,  and  only  soch 
questions  as  either  have  been  or  ought 
to  have  been  passed  on  by  the  state 
court  In  the  regular  course  of  its  pro- 
ceedings can  be  considered.  Fashnacht 
V.  Frank  (1874)  23  WaU.  416,  420,  23 
L.  Ed.  81. 

The  only  question  involved  is  wheth- 
er the  state  court  erred  in  denying  a 
federal  right  set  up  by  plaintiff  in  er- 
ror. Sherman  v.  Smith  (1861)  1  Black, 
587,  691,  17  L.  Ed.  163. 

A  federal  question  entirely  outside  the 
record,  and  having  no  connection  with 
any  federal  question  which  is  raised  m 
the  record,  cannot  be  considered.  Hun- 
ter V.  City  of  Pittsburgh  (1907)  28  S. 
Ct.  40,  207  U.  S.  161,  Adv.  8.  U.  S.  40, 
52  L.  Ed.  151,  affirming  judgment  In  re 
City  of  Pittsburg  (1907)  66  A.  348,  217 
Pa.  227,  120  Am.  St.  Rep.  845. 

One  who  has  raised  but  one  federal 
question  cannot  argue  another  uncon- 
nected question,  not  raised  in  any  of  the 
courts  below  and  not  necessarily  aris- 
ing on  the  record,  though  it  discloses 
facts  on  which  it  might  have  been  rais- 
ed. Dewey  v.  City  of  Des  Moines 
(1899)  19  Sup.  Ct  379,  380,  173  U.  S. 
193.  43  L.  Ed.  665. 

The  power  of  review  is  limited  to  the 
question  whether  any  federal  right  of  a 
party  has  been  denied,  and  whether  he 
is  entitled  to  relief  on  the  facts  dis- 
closed in  the  record  on  general  princi- 
ples of  equitable  jurisdiction  is  not  a 
matter  for  inquiry  so  long  as  the  ques- 
tion does  not  involve  his  federal  rights. 
Skaneateles  Waterworks  Co.  v.  Skane- 
ateles  (1902)  22  Sup.  Ct  400,  402,  184 
U.  S.  354,  46  L.  Ed.  585. 

Where  a  party  claiming  title  to  land 
under  an  act  of  congress  filed  his  bill 
for  a  conveyance  in  a  state  court,  which 
was  there  dismissed,  and  an  appeal  tak- 
en to  the  supreme  court  of  the  United 
States,  for  an  alleged  misconstruction^ 
of  the  act  of  Congress,  the  supreme 
court  could  not  consider  any  distinct 
equity  arising  out  of  the  contract*  and 
transactions  of  the  parties,  and  creat- 
ing a  new  and  independent  title.  .Mat- 
thews V.  Zane  (1822)  20  U.  S.  (7  Wheat) 
164,  5  L.  Ed.  425. 

The  court  will  not  hear  matters  which 
are  properly  the  subject  of  applications 
for  new  trial.  Freeborn  v.  Smith  (1864) 
2  WaU.  160,  176,  17  L.  Ed.  922.  And 
must  consider  the  question  as' it  comes 
from  the  state  court.  Melendy  v.  Rice 
(1876)  94  U.  S.  796,  797,  24  L.  Ed.  143. 

Where  a  federal  question  has  been 
raised  and  decided  against  plaintiff  in 
error,  jurisdiction  attaches,  and  the 
case  must  be  heard  on  the  merits;  but 
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until  the  court  determines  that  the 
state  court  decided  such  question  erro* 
neously  the  case  cannot  be  further  re- 
examined. When  the  record  shows  ex- 
istence of  a  decision  giving  the  Supreme 
Court  jurisdiction,  counsel  for  both  par- 
ties are  entitled  to  be  heard  on  the 
soundness  of  such  decision,  on  its  suffi- 
ciency to  control  the  judgment  in  the 
whole  case,  and  on  the  sufficiency  of 
any  other  point  decided,  to  affirm  the 
judgment  even  if  the  federal  question 
was  erroneously  decided.  Baltimore  & 
O.  R.  Co.  V.  Maryland  (1874)  20  WalL 
643,  645,  22  L.  Ed.  446. 

Where  the  only  federal  question  in- 
volved was  decided  rightly  below,  the 
court  cannot  look  into  other  errors  as- 
signed. Bonaparte  v.  Appeal  Tax 
Court  a881)  104  U.  S.  592,  595,  26  L. 
Ed.  845.  But  when  the  federal  qrues- 
tion  has  been  decided  erroneously,  oth- 
er questions  may  be  considered,  to  see 
if  the  judgment  can  stand  notwithstand- 
ing the  error.  McLaughlin  v.  Fowler 
(1880)  14  S.  Ct.  1192,  154  U.  S.  663,  26 
L.  Ed.  176.  And  where  the  court  has 
jurisdiction  on  the  ground  that  the  con- 
stitutionality of  a  state  law  is  involved, 
it  may  dispose  of  all  questions  in  the 
case.  Scott  v.  Donald  (1897)  17  S.  Ot 
265.  165  U.  S.  58,  41  L.  Ed.  632. 

Where  a  proceeding  resulting  in  a 
verdict  sustaining  an  attachment  and  a 
verdict  and  judgment  on  the  merits  of 
the  cause  of  action  are  separate,  under 
state  statute,  they  may  be  separately 
considered  on  error.  Fitzpatrick  v. 
Flaunagan  (1882)  106  U.  S.  648,  1  Sup. 
Ct  369,  27  L.  Ed.  211. 

Nothing  is  removed  for  re-examina- 
tion but  questions  of  law  arising  on  the 
record.  Chicago,  B.  &  Q.  IL  Co.  v. 
Chicago  (1897)  17  Sup.  Ct  581,  588, 
166  U.  S.  226,  41  L.  Ed.  979.  And  only 
questions  of  law  apparent  on  the  rec- 
ord can  be  considered,  and  there  can  be 
no  inquiry  whether  there  was  error  be- 
low in  dealing  with  questions  of  fact 
Behn,  Meyer  &  Co.  v.  Campbell  &  Go 
Tauco  (1907)  27  Sup.  Ct  502,  504,  206 
U.  S.  403.  51  L.  Ed.  857. 

The  court  wUl  pass  on  a  federal  ques- 
tion if  the  state  court  based  its  judg- 
ment solely  on  a  ground  involving  a  de- 
termination thereof,  though  the  judg- 
ment might  have  been  based  on  another 
ground.  Henderson  Bridge  Co.  v.  City 
of  Henderson  (1899)  19  Sup.  Ct  558, 
569,  173  U.  S.  592,  43  L.  Ed.  823. 

The  exercise  of  jurisdiction  over  the 
state  courts  extends  to  the  inquiry 
whether  by  some  intervening  event  the 
federal  questions  have  ceased  to  be  ma- 
terial. Where  the  question  for  review 
was  the  validity  under  the  fourteenth 
amendment  of  a  state  statute  under 
which  attorney's  fees  were  awarded  to 
the  successful  plaintiff,  the  rule  which 
would  ordinarily  limit  the  scope  of  re- 
view to  the  consideration  of  the  federal 
question  does  not  prevent  the  court 
from  recognizing  the  changed  situation 
produced  by  a  decision  of  the  highest 


state  court  pending  the  writ  of  error  by 
which  the  statute  is  adjudged  valid. 
Gulf.  C.  &  S.  F.  R.  Co.  V.  Dennis 
(1912)  32  Sup.  Ct  542,  544,  224  U.  S. 
503.  56  L.  Ed.  860. 

The  rule  excluding  the  right  to  re- 
view questions  in  a  cause  in  a  state 
court  until  final  judgment  by  such  court 
requires  the  Supreme  Court,  when  a 
final  judgment  is  rendered,  to  pass  on 
all  federal  questions  in  the  cause  irre- 
spective of  how  far  by  the  state  law 
such  questions  were  concluded  during 
the  litigation.  Louisiana  Nav.  Co.  v. 
Oyster  Commission  of  Louisiana  (1912) 
33  S.  Ct  78,  226  U.  S.  99,  57  L.  Ed. 
138,  dismissing  writ  of  error  (1910)  51 
So.  706,  125  La.  740. 

The  court  will  assume  that  a  state 
court,  when  reversing,  with  directions 
to  disnuss,  a  decree  entered  after  de- 
murrer to  the  answer  had  been  sus- 
tained, and  by  which  an  order  restrain- 
ing enforcement  of  ordinance  making  it 
unlawful  to  conduct  a  livery  stable  busi- 
ness within  a  certain  area  was  made 
perpetual,  acted  on  the  facts  set  up  in 
the  answer,  that  the  restricted  area 
was  in  a  densely  populated  part  of  the 
city  and  the  stables  were  so  conducted 
as  to  be  productive  of  disease.  Rein- 
man  V.  City  of  Little  Rock  (1915)  35  S. 
Ct  511,  237  U.  S.  171,  59  L.  Ed.  900, 
affirming  judgment  City  of  Little  Rock 
V.  Reinman  (1913)  155  S.  W.  105,  107 
Ark.  174. 

126.  Review    of    denials    of    federal 

rights^— Questions  under  the  state  Con- 
stitution and  laws  cannot  be  consider- 
ed on  a  writ  of  error  to  a  state  court, 
as  they  might  be  on  error  to  an  inferior 
federal  court  State  of  Missouri  v. 
Dockery  (1903)  24  S.  Ct  53,  191  U.  S. 
165,  48  L.  Ed.  133,  63  L.  R.  A.  57L 
The  court  is  limited  to  a  consideration 
of  the  specific  instances  of  denials  of 
federal  rights.  Waters-Pierce  Oil  Co. 
V.  Texas  (1909)  29  Sup.  Ct  220,  212 
U.  S.  86,  53  L.  Ed.  417. 

The  court  can  only  review  the  deci-- 
sion  on  the  question  or  questions  men- 
tioned in  this  section.  Rector  v.  Ashley 
(1867)  6  Wall.  142,  147,  18  L.  Ed.  733. 
And  is  confined  to  an  examination  of 
the  right,  title,  claim,  or  exemption  set 
up  by  the  party  as  depending  on  the 
construction  of  the  law  or  treaty,  etc., 
of  the  United  States,  under  which  it  is 
set  up.  Matthews  v.  Zane  (1822)  20 
U.  S.  (7  Wheat)  164,  5  L.  Ed.  425. 
But  is  not  confined  to  the  abstract  con- 
struction of  a  treaty  under  which  a 
title  is  claimed,  but  may  ascertain  and 
determine  the  validity  of  that  title. 
Martin  v.  Hunter  (1816)  14  U.  S.  (1 
Wheat)  304,  4  L.  Ed.  97.  And  where 
both  parties  claim  title  under  acts  of 
Congress  and  the  controversy  through- 
out depends  on  a  construction  of  such 
acts  and  the  facts,  the  court  has  un- 
restricted power  to  adjudge  and  con- 
clude the  controversy.  Lessieur  v. 
Price  (1851)  12  How.  59,  73,  13  L.  Ed. 
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893.  Though  in  an  action  to  determine 
the  validity  of  an  entry  of  land  which 
had  been  allowed  by  the  proper  offi- 
cers of  the  United  States  it  had  juris- 
diction, it  could  not  determine  the  fact 
as  to  rights,  under  the  statute  of  lim- 
itations of  the  state,  on  which  defend- 
ants relied.  Lytle  v.  Arkansas  (1859) 
63  U.  S.  (22  How.)  193,  16  L.  Ed.  306. 

Where  the  record  shows  a  decision  of 
the  state  court  on  a  federal  question 
properly  presented,  and  of  which  the 
court  could  take  jurisdiction,  and  shows 
also  the  decision  of  a  local  question, 
the  writ  of  error  will  not  be  dismissed 
on  motion  in  advance  of  the  hearing. 
The  parties  are  entitied  to  be  heard  on 
the  soundness  of  the  decision  below  on 
the  federal  question,  on  the  sufficiency 
of  that  question  to  control  the  judgment 
in  the  whole  case,  and  on  the  sufficiency 
of  any  other  point  decided  to  affirm  the 
judgment,  even  if  the  federal  question 
was  erroneously  decided.  Baltimore  &, 
O.  R.  Co.  V.  Maryland  (1874)  87  U.  S. 
(20  Wall.)  643,  22  L.  Ed.  446. 

An  adjudication  that  a  law  enacted  in 
the  exercise  of  the  police  power  of  the 
state  is  not  vnthin'the  constitutional  in- 
hibitions upon  impairment  of  the  obli- 
gation of  contracts,  or  the  deprivation 
of  property  without  due  process,  or  of 
the  equal  protection  of  the  laws,  will 
not  be  reversed  on  general  ideas  of  the 
requirements  of  natural  justice,  apart 
from  the  provisions  of  the  constitution 
involved.  New  York  &  N.  B.  R.  Co.  v. 
Town  of  Bristol  (1894)  151  U.  S.  556, 
14  Sup.  Ct.  437,  38  L.  Ed.  269. 

On  the  subject  of  assessments  im- 
posed on  private  property  by  a  city  for 
improvements,  jurisdiction  ends  with 
the  determination  that  sufficient  provi- 
sion was  made  by  law  for  contesting  the 
assessment,  and  error  of  the  state 
court  in  respect  to  the  details  of  it  can- 
not be  corrected.  Corry  v.  Campbell 
(1878)  154  U.  S.  629,  14  Sup.  Ct.  1183, 
24  L.  Ed.  926. 

So  far  as  a  judgment  of  a  state  court 
against  the  validity  of  an  authority 
claimed  by  defendants  under  the  United 
States  necessarily  involves  the  decision 
of  questions  of  law,  as  distinguished 
from  questions  of  fact,  it  must  be  re- 
viewed, whether  that  question  depends 
upon  the  constitution,  laws,  or  treaties 
of  the  United  States,  or  on  the  local 
law,  or  upon  principles  of  general  juris- 
prudence. Stanley  v.  Schwalby  (1896) 
162  U.  S.  255,  16  Sup.  CL  754,  40  L. 
Ed.  960. 

The  court  may  review  proceedings  for 
the  appropriation  of  private  property 
for  public  purposes,  so  far  as  to  in- 
quire whether  that  court  prescribed  any 
rule  of  law  in  disregard  of  the  owner's 
right  under  the  federal  constitution  to 
just  compensation.  Backus  v.  Fort  St 
Union  Depot  Co.  (1898)  18  S.  Ct  445, 
169  U.  S.  557,  42  L.  Ed.  853,  affirming 
judgment  (1895)  61  N.  W.  787,  103 
Mich.  556. 

On  error  on  the  ground  of  a  depri- 
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vation  of  a  constitutional  right,  that  is 
the  only  question  which  the  court  has 
jurisdiction  to  determine.  City  of  Cov- 
ington V.  Kentucky  (1899)  19  Sup.  Ct 
383,  173  U.  S.  231,  43  L.  Ed.  679. 

Whether  the  state  court  could  fol- 
low procedure  followed  below  is  the 
only  question  open  for  consideration  on 
writ  of  error  to  a  state  court  attack- 
ing under  the  federal  Constitution  the 
validity  of  an  assessment  for  widening  a 
street  Willoughby  v.  City  of  Chicago 
(1914)  35  S.  Ct  23,  236  U.  S.  45,  59 
L.  Ed.  123,  dismissing  writ  of  error 
City  of  Chicago  v.  Willoughby  (1911) 
94  N.  E.  513,  249  111.  249. 

127.  Immaterial  questions^— Whether 
state  or  congressional  legislation  gov- 
erns a  personal  injury  action  by  a  rail- 
road employ^  need  not  be  determined  on 
writ  of  error  to  a  state  court,  where 
state  and  federal  statutes  are  so  similar 
that  the  railroad's  liability  is  not  affect- 
ed by  such  question.  Kansas  City 
Western  Ry.  Co.  v.  McAdow  (1916)  36 
S.  Ct  252.  See,  on  same  point,  Chi- 
cago &  N.  W.  R.  Co.  V.  Gray  (1M5) 
35  Sup.  Ct  620,  237  U.  S.  399,  59  L. 
Ed.  1018. 

128.  QHestions  not  raised  or  decided. 

— Questions  not  decided,  because  not 
raised  or  presented  by  the  complaining 
party,  will  not  be  re-examined.  Hamil- 
ton Mfg.  Co.  V.  Massachusetts  (1867)  6 
Wall.  632,  636,  18  L.  Ed.  904;  Caper- 
ton  V.  Bowyer  (1871)  14  Wall.  216, 
237,  20  Ii.  Ed.  882;  Simonson  v.  Mon- 
son  (S.  D.  1915)  153  N.  W.  1020. 

The  court,  to  review  a  judgment  of 
conviction  will  not  consider  whether  ac- 
cused has  been  denied  rights  guaranteed 
by  treaties  between  the  United  States 
and  the  country  of  the  birth  of  accus- 
ed, where  no  such  questions  were  made 
and  decided  in  either  of  the  courts  be- 
low. Whether  evidence  forcibly  seized 
on  the  premises  of  a  defendant  charged 
with  crime,  without  a  search  warrant 
or  other  legal  process,  was  erroneously 
received  in  evidence  against  him,  will 
not  be  considered  by  the  supreme  court 
on  writ  of  error  to  review  a  decision  of 
a  state  court,  where  objection  to  the 
evidence  was  not  made  in  the  trial 
court  on  that  account.  The  Anarchists* 
Case  (1887)  8  Sup.  Ct  22,  31,  123  U. 
S.  131,  31  L.  Ed.  80. 

Questions  as  to  the  validity,  under 
Const  Amends.  13,  14,  of  the  provi- 
sion of  Gen.  Acts  Ala.  1907,  p.  636,  cre- 
ating a  presumption  of  criminal  intent 
from  the  refusal  of  an  employ^  to  per- 
form service  without  refunding  money 
obtained  from  his  employer,  are  not 
open  on  a  writ  of  error  from  the  federal 
Supreme  Court  to  review  a  judgment  of 
the  highest  court  of  the  state,  affirming 
the  refusal  of  an  inferior  court  to  dis- 
charge the  accused  on  habeas  corpus, 
where  all  that  appears  from  the  record 
is  that  the  accused  is  held  to  await  trial 
on  a  charge  of  having  obtained  money 
from  his  employer  under  a  written  con- 
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tract,  with  intent  to  defraud.  Bailey  ▼. 
State  of  Alabama  (1008)  29  Sup.  Ct. 
141,  211  U.  S.  452,  63  L.  Ed.  278,  affirm- 
ing judgment  (Ala.  1009)  48  So.  40a 
And  see  O'NeU  v.  Vermont  (1802)  12 
Sup.  Ct.  693,  605,  144  U.  S.  323,  36  L. 
Ed.  450,  holding  that,  where  the  ques- 
tion whether  punishment  inflicted  in  a 
criminal  prosecution  in  a  state  court 
was  cruel  and  unusual  was  raised  below, 
but  the  ruling  thereon  was  not  assigned 
as  error  or  even  mentioned  in  the  brief 
in  the  United  States  Supreme  Court,  it 
will  not  be  considered. 

129.  Construction  of  state  constitu- 
tions or  laws-— The  court  may  not  con- 
sider merely  incidental  questions  not 
federal  in  character.  Seaboard  A.  L. 
R.  Co.  V.  Padgett  (1915)  35  Sup.  Ct. 
481,  236  U.  S.  668,  59  L.  Ed.  777.  Nor 
questions  not  federal  in  character. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  V.  Popplar  (1915)  35  Sup.  Ct  609, 
237  TJ.  S.  369,  ^  L.  Ed.  1000.  A  de- 
cision on  matters  depending  exclusively 
on  the  law  of  the  state  is  conclusive. 
Bush  V.  Person  (1855)  18  How.  82,  83, 
15  li.  Ed.  273.  Jurisdiction  does  not 
extend  to  a  review  of  a  judgment,  so 
far  as  it  depends  on  the  constitution 
o£  the  state.  Spencer  v.  Merchant 
(1888)  8  Sup.  Ct  921,  924,  125  U.  S. 
345,  31  K  Ed.  763. 

Where  in  a  suit  wherein  goods  were 
attached  on  the  ground  that  an  assign- 
ment thereof  for  the  benefit  of  credi- 
tors was  fraudulent,  no  federal  ques- 
tion is  involved,  and  the  decision  of  the 
state  court  disposes  of  the  cause,  the 
supreme  court  will  not  inquire  whether 
the  assignment  was  void  under  the  state 
statute.  Beaupre  v.  Noyes  (1891)  11 
Sup.  Ct  296,  297,  138  U.  S.  397,  34  L. 
Ed.  991. 

A  ruling  of  the  highest  court  of  a 
state  that  under  its  constitution  and 
laws  property  situated  therein,  title  to 
which  is  vested  in  a  nonresident  execu- 
tor to  whom  letters  were  issued  by  a 
court  of  another  jurisdiction,  may  be 
attached  and  sold  in  an  action  of  debt 
against  him,  is  binding.  Mauley  v.  Park 
(1903)  23  Sup.  Ct  208,  210,  187  U.  S. 
547,  47  I/.  Ed.  296. 

The  settled  rule  of  a  state  court  that 
objections  to  the  manner  of  selecting 
grand  jurors  op  behalf  of  one  who  has 
been  indicted  by  such  jurors  must  be 
taken  by  plea  in  abatement,  and  not  by 
motion  to  quash  the  venire  and  panel, 
is  binding.  Tarrance  v.  State  of  Flori- 
da (1903)  23  Sup.  Ct  402,  188  U.  S. 
519,  47  L.  Ed.  572,  affirming  judgment 
(1901)  30  So.  685,  43  Fla.  446. 

A  decision  that  under  the  state  con- 
stitution the  highest  court  of  the  state 
had  jurisdiction  of  the  subject-matter 
and  authority  to  enter  judgment  of  ous- 
ter and  fine  in  quo  warranto  proceedings 
against  foreign  corporations  is  conclu- 
sive. Standard  Oil  Co.  v.  Missouri 
(1912)  32  Sup.  Ct.  406,  224  U.  S.  270, 
66  L.  Ed.  760,  Ann.  Cas.  1913D,  936. 

Collateral  questions  as  to  whether  quo 


warranto  abated  as  against  a  foreign 
corporation  when  it  gave  notice  of  with- 
drawal from  the  state,  and  whether  an 
amendment  to  the  statute  relieved  the 
corporation  from  the  penalties  of  com- 
binations in  restraint  of  trade,  are  not 
reviewable,  where  judgment  of  ouster 
and  fine  was  within  jurisdiction  of  the 
state  court  Standard  Oil  Co.  of  In- 
diana V.  State  of  Missouri  ex  inf.  Had- 
ley  (1912)  32  Sup.  Ct  406,  224  U.  S. 
270,  56  L.  Ed.  760,  affirming  judgment 
State  ex  inf.  Hadley  v.  Standard  Oil 
Co.  (1909)  116  S.  W.  902,  218  Mo.  1. 

A  decision  that  the  state  Constitu- 
tion made  it  impossible  for  a  city  by  or- 
dinance to  make  a  contract  fixing  water 
rates  beyond  the  power  of  the  legisla- 
ture to  change  will  not  be  disturbed, 
where  the  Constitution  declared  the  use 
of  water  a  public  use  subject  to  control 
by  the  state.  Murray  v.  City  of  Poca- 
tello  (1912)  33  Sup.  Ct  107,  226  U. 
S.  318,  57  L.  Ed.  239,  affirming  judg- 
ment City  of  Pocatello  v.  Murray 
(1912)  120  Pac.  812,  21  Idaho,  180. 

Even  if  the  decision  of  a  nonfederal 
question  by  an  Oklahoma  court  having 
jurisdiction  of  a  cause  transferred  from 
the  federal  court  on  admission  of  Okla- 
homa was  subject  to  review,  a  ruling 
on  an  amendment  to  the  pleadings 
would  not  be  interfered  with  except  for 
manifest  error.  First  Nat.  Hank  of 
Claremore  v.  Keys  (1913)  33  Sup.  Ct 
642,  229  U.  S.  179,  57  L.  Ed.  1140. 
affirming  judgment  C.  M.  Keys  &  Co.  v. 
First  Nat  Bank  of  Claremore  (1909) 
104  Pac  346,  22  Okl.  174,  18  Ann.  Cas. 
152. 

Whether  municipal  ordinances  chal- 
lenged as  violating  the  federal  Constitu- 
tion are  within  the  power  conferred  by 
the  legislature  on  the  municipal  cor- 
poration is  a  question  of  state  law. 
Atlantic  Coast  Line  R.  Co.  v.  Golds- 
boro  (1914)  34  Sup.  Ct  364,  232  U.  S. 
548,   58  L.  Ed.  721. 

The  court,  reviewing  judgment  of  the 
state  court  based  on  Employers*  Lia- 
bility Act  April  22,  1908,  post  §  8G57, 
et  seq.,  cannot  consider  questions  not 
involving  the  existence  of  the  right  of 
plaintiff  to  recover  under  such  statute. 
Seaboard  Air  Line  Ry.  v.  Padcett 
(1915)  35  Sup.  Ct  481,  236  U.  S.  668, 
59  L.  Ed.  777,  affirming  judgment  Pad- 
gett V.  Seaboard  Air  Line  Ry.  (1914) 
83  S.  E.  633,  99  S.  C.  356. 

The  court,  on  writ  of  error  to  a  state 
court  to  review  dismissal  of  suit,  may 
not  determine  whether  the  state  court 
could  have  thrown  out  the  suit  on  the 
grounds  of  adequate  remedy  at  law, 
where  it  treated  the  merits  as  before  it. 
Bi-Metallic  Inv.  Co.  v.  State  Board  of 
Equalization  (1915)  36  Sup.  Ct  141, 
239  U.  S.  441,  60  L.  Ed.  — . 

Where  the  highest  court  of  a  state 
held  that  plaintiff  was  entitled  to  judg- 
ment under  a  provision  of  the  state 
constitution,  the  court,  on  writ  of  er- 
ror to  decide  the  constitutionality  of 
the  state  constitution,  must  take  it  as 
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established  that  plaintiif  is  entitled  to 
recover  if  the  provision  of  the  state  con- 
stitution is  valid.  Otis  v.  Parker  (1903) 
23  Sup.  Ct.  168,  169,  187  U.  S.  606,  47 
L.  Ed.  323. 

A  construction  on  a  state  statute  is 
conclusive  on  the  court  on  writ  of  er- 
ror to  determine  their  constitutionality. 
In  passing  on  the  constitutionality  of 
a  state  statute,  the  court  is  bound  by 
the  construction  placed  thereon.  Mo- 
bile Transp.  Co.  v.  Mobile  (1903)  23 
Sup.  Ct  170,  175i  187  U.  S.  479.  47  L. 
Ed.  266;  Chadwick  v,  Kelly  (1903)  23 
Sup.  Ct.  175,  176,  187  U.  S.  540.  47 
L.  Ed.  293;  Schaefer  v.  WerHng  (1903) 
23  Sup.  Ct.  449.  188  U.  S.  516,  47  L. 
Ed.  570. 

In  construing  a  dty  charter  on  writ 
of  error  to  determine  the  constitution- 
ality of  certain  provisions  therein,  the 
court  will  follow  the  decisions  of  the 
state  court.  Oshkosh  Waterworks  Co. 
V.  Oshkosh  (1903)  23  Sup.  Ct  234, 
236, 187  U.  S.  437,  47  L.  Ed.  249. 

On  writ  of  error  to  review  constitu- 
tionality of  a  state  statute,  it  must  be 
assumed  that  the  decisions  of  the  state 
courts  as  to  the  purpose  of  the  statute 
are  correct  Blackstone  v.  Miller  (1903) 
23  Sup.  Ct  277,  188  U.  S.  189,  47  L. 
Ed.  439. 

Construction  by  a  state  court  of  a 
law  of  the  state  as  authorizing  the 
court  to  try  and  determine  in  a  condem- 
nation proceeding  an  adverse  claim  of 
the  plaintiff  therein  to  an  interest  in 
the  property  sought  to  be  condemned 
is  conclusive.  Hooker  v.  City  of  Los 
Angeles  (1903)  23  S.  Ct  395,  188  U. 
S.  314,  47  L.  Ed.  487,  63  L.  R.  A.  471. 

Whether  the  relation  of  physician  and 
patient  so  existed  as  to  exclude  the 
former's  testimony  under  a  state  stat- 
ute involves  a  question  of  its  coustruc- 
tion,  on  which  the  decisions  of  the 
highest  state  court  will  be  accepted  on 
a  writ  of  error.  Supreme  Lodge  K.  of 
P.  V.  Meyer  (1905)  25  Sup.  Ct  754, 
756.  198  U.  S.  508,  49  L.  Ed.  1146. 

Whether  clauses  of  a  state  pilotage 
law  granting  discriminatory  exemptions, 
in  violation  of  R.  S.  §  4237,  post,  § 
7983,  can  be  eliminated  without  de- 
stroying the  remaining  provisions,  is  a 
question  for  the  state  court  to  decide. 
Olsen  V.  Smith  (1904)  25  S.  Ct.  52, 195 
U.  S.  332,  49  L.  Ed.  224,  affirming  judg- 
ment (Tex.  Civ.  App.  1902)  68  S.  W. 
320. 

Rulings  of  the  highest  court  of  the 
state  on  questions  iovolving  the  pow- 
ers of  corporations  under  the  laws  of 
that  state  are  conclusive  on  the  fed- 
eral Supreme  Court  when  reviewing 
the  judgment  of  the  state  court  Stone 
v.  Southern  Illinois  &  Missouri  Bridge 
Co.  (1907)  27  Sup.  Ct  615,  616,  206 
U.  S.  267,  51  L.  Ed.  1057. 

Construction  given  by  the  Maryland 
Court  of  Appeals  to  Code  Pub.  Gen. 
Laws  Md.  1904,  art  43,  f  99,  making 
it  a  misdemeanor  to  attempt  to  prac- 
tice medicine  without  registration,  as 
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not  being  subject  to  the  limitations  of 
section  80  of  that  article,  relating  to 
the  sending  of  notice  to  unregistered 
physicians,  is  conclusive.  Watson  v. 
State  of  Maryland  (1910)  30  S.  Ct 
644,  218  U.  S.  173,  54  L.  Ed.  987,  af- 
firming judgment  (1907)  66  A.  635, 105 
Md.  650. 

Ruling  that  osteopaths  are  persons 
practicing  medicine,  within  Laws  Tex. 
1907,  c  123,  wiU  be  followed  by  federal 
Supreme  Court  in  determining  consti- 
tutionality of  such  act  on  writ  of  error 
to  the  state  court.  Collins  v.  State  of 
Texas  (1912)  32  S.  Ct  286,  223  U.  S. 
288,  56  L.  Ed.  439,  affirming  judgment 
Ex  parte  ColUns  (1909)  121  S.  W.  501, 
57  Tex.  Cr.  R.  2. 

Ruling  that  a  tax  imposed  under  P. 
S.  Vt  if  804-820,  on  interest-bearing 
deppsits  in  national  bank  which  the 
bank  may  pay  and  charge  to  the  de- 
positor, is  laid  on  the  depositor,  is  con- 
clusive when  testing  the  validity  of 
that  statute  under  the  federal  Consti- 
tution. Clement  Nat  Bank  v.  State  of 
Vermont  (1913)  34  S.  Ct  31.  231  U. 
S.  120,  58  Lt.  Ed.  147,  affirming  judg< 
ment  State  v.  Clement  Nat  Bank 
(1911)  78  A.  944,  84  Vt  167,  Ann.  Cas. 
1912D,  22. 

Decision  that  order  of  state  railroad 
commission  prohibiting  demand  of  pre- 
payment of  freight  from  particular  con- 
necting carrier,  was  authorized  by  stat- 
ute, is  binding.  Wadley  Southern  Ry. 
Co.  v.  State  of  Georgia  (1915)  35  S. 
Ct  214,  235  U.  S.  651.  59  L.  Ed.  405, 
affirming  judgment  Same  v.  State  (1912) 
73  S.  E.  741,  137  Ga.  497. 

A  decision  that  an  ordinance  attack- 
ed as  repugnant  to  the  federal  constitn- 
tion  is  within  the  scope  of  the  powers 
conferred  by  the  state  legislature  is 
conclusive.  Reinman  v.  City  of  littie 
Rock  (1915)  35  Sup.  Ct  511,  237  U.  S. 
171,  59  L.  Ed.  900.  And  see  Douglass 
V.  Pike  County  (1879)  101  U.  S.  677, 
25  L.  Ed.  OaS,  holding  that  when  differ- 
ent constructions  have  been  given  to  a 
statute  the  latest  decisions  will  not  be 
followed,  if  contract  rights  accruing 
prior  decisions  will  be  injuriously  af- 
fected. And  see  on  same  point  Row- 
an V.  Runnels  (1847)  5  How.  134.  12 
L.  Ed.  85. 

See  notes  under  f  1538  for  full  treat- 
ment of  decision  on  subject  of  state 
decisions  as  rule  of  decision  in  federal 
courts. 

ISO.  Validity  of  atate  statutM  whea 
tested  by  state  oonstltHtion.— A  dedsion 
that  a  statute  does  not  violate  the  state 
constitution  is  conclusive.  MobUe 
Transp.  Co.  v.  Mobile  (1903)  23  Sup. 
Ct  170.  187  U.  S.  479.  47  L.  Ed.  266; 
Reetz  V.  Michigan  (1903)  23  Sup.  Ct 
390.  391,  188  U.  S.  505,  47  L.  Ed.  563; 
Boston  &  Montana  Consol.  Copper  & 
Silver  Min.  Co.  v.  Montana  Ore  Par- 
chasing  Co.  (1903)  23  Sup.  Ct  440, 
442.  188  U.  S.  645,  47  L.  Ed.  634;  Sea- 
board Air  Line  Ry.  v.  Seegers  (1907) 
28  Sup.  Ct  28,  29,  207  U.  S.  73,  62 
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L.  Ed.  108.  Though  the  case  was  pre- 
pared to  obtain  a  decision  of  the  ques- 
tion,  and  did  not  invplve  an  actual  con- 
troversy. Sanford  v.  Poe  (1897)  17 
Sup.  Ct  305,  308,  165  U.  S.  IW,  41  L. 
Ed.  683.  A  decision  that  a  state  stat- 
ute is  repugnant  to  the  state  constitu- 
tion is  conclusive.  Montana  v.  Rice 
(1907)  27  Sup.  Ct  281,  284,  204  U.  S. 
291,  51  U  Ed.  490. 

See  S  1538^  post,  and  notes. 
131.  Validity  of  atate  statutes  when 
tested  by  federal  constitution.— The  na- 
ture and  character  of  the  rights  of  the 
surviving  wife  in  the  community  prop- 
erty are  peculiarly  local  questions,  not 
open  to  review  by  the  court  when  deter- 
mining whether  imposition  of  an  inher- 
itance tax  under  the  state  laws  denies 
to  the  wife  the  equal  protection  of  the 
laws.  Moffitt  V.  KeUey  (1910)  31  Sup. 
Ct.  79,  218  U.  S.  400,  54  L.  Ed.  1086, 
30  L.  R.  A.  (N.  S.)  1179. 

Whether  Act  Pa.  May  23,  1907  (P. 
L.  205),  validating  contracts  of  foreign 
corporations,  extended  to  a  contract 
which  had  previously  been  adjudged  in- 
valid by  a  federal  court  because  of  the 
corporation's  failure  to  register  within 
the  state  before  entering  into  such  con- 
tract, will  be  determined  by  the  court 
for  itself  on  a  writ  of  error  to  a  state 
court,  presenting  the  question  whether 
full  faith  and  credit  were  given  to  such 
judgment  by  the  decision  of  the  state 
court  that  it  was  not  a  bar  to  a  second 
action  between  the  same  parties  on  the 
same  contract,  after  the  corporation 
had  brought  itself  within  the  terms  of 
such  statute.  West  Side  Belt  R.  Co.  v. 
Pittsburgh  Const.  Co.  (1911)  31  S.  Ct. 
196,  219  U.  S.  92,  56  L.  Ed.  107,  affirm- 
i^S  judgment  Pittsburg  Const.  Co.  v. 
West  Side  Belt  R.  Ck>.  (1910)  75  A. 
1029,  227  Pa.  90. 

On  writ  of  error  to  review  a  judg- 
ment on  the  ground  that  it  was  against 
a  right  claimed  under  the  federal  con- 
stitution, the  court  is  not  bound  by  the 
state  court's  construction  of  a  statute 
of  the  state,  when  the  question  is  wheth- 
er the  statute  provided  for  the  notice 
required  to  constitute  due  process  of 
law.  Scott  V.  McNeal  (1894)  14  Sup. 
Ct.  1108,  1112,  154  U.  S.  34,  38  L.  Ed. 
896. 

Decisions  that  an  owner  of  land 
abutting  on  a  street  has  no  easement 
of  light,  air  and  access  as  against  pub- 
lic use  of  the  street,  or  any  structure 
erected  thereon  to  subserve  and  pro- 
mote such  use,  was  conclusive  on  the 
court  when  determining  whether  such 
owner  has  been  deprived  of  his  prop- 
erty without  due  process  of  law  by 
erection  in  the  street  of  an  elevated 
Tiaduct  for  general  public  use  under  a 
statute  not  providing  for  compensation. 
Bauer  ▼.  New  York  (1907)  27  Sup.  Ct. 
686,  689,  206  U.  S.  536,  51  L.  Ed.  1176. 

A  decision  construing  an  ordinanca 
prescribing  standard  sizes  of  loaves  of 
bread  is  binding  when  determining  the 
Talidity  of  the  ordinance  under  the  due 


process  of  law  clause.  Schmidinger  v. 
Chicago  (1913)  33  Sup.  Ct.  182,  226  U. 
S.  578,  57  L.  Ed.  364,  Ann.  Cas.  1914B, 
284. 

The  court,  when  reviewing  a  judg- 
ment upholding  a  state  statute  alleged 
to  be  in  violation  of  the  contract  clause 
of  the  constitution,  possesses  para- 
mount authority  to  determine  for  itself 
the  existence  or  nonexistence  of  the 
contract  set  up,  and  whether  its  obliga- 
tion has  been  impaired  by  the  state 
statute.  State  Bank  of  Ohio  v.  Knoop 
(1853)  16  How.  369,  14  L.  Ed.  977; 
Ohio  Life  Ins.  &  Trust  Co.  v.  Debolt 
(1853)  16  How.  416,  14  L.  Ed.  997; 
Bank  v.  Skelly  (1861)  1  Black,  436,  17 
L.  Ed.  173;  Bridge  Proprietors  v.  Ho- 
boken  Co.  (1863)  1  WalL  116,  17  L. 
Ed.  571;  Wright  v.  Nagle  (1879)  101 
U.  S.  791,  794,  25  D.  Ed.  921;  Bur- 
gess V.  Seligman  (1883)  2  Sup.  Ct.  10, 
107  U.  S.  20,  27  L.  Ed.  359;  Louisville 
ft  N.  R.  Co.  V.  Palmes  (1883)  3  Sup. 
Ct  193,  109  U.  S.  244,  27  L.  Ed.  922; 
Louisville  Gas  Co.  t.  CHtizens'  Gaslight 
Co.  (1885)  6  Sup.  Ct  265,  115  U.  S. 
683,  29  L.  Ed.  510;  Vicksburg,  S.  &  P. 
R.  Co.  V.  Dennis  (1886)  6  Sup.  Ct. 
625,  626,  116  U.  S.  665,  29  L.  Ed.  770; 
Clark  V.  City  and  County  of  San  Fran- 
cisco (1888)  8  Sup.  Ct.  659,  662,  124 
U.  S.  639.  31  L.  Ed.  553;  New  Orleans 
Waterworks  Co.  ▼.  Louisiana  Sugar 
Refining  Co.  (1888)  8  Sup.  Ct.  741, 
125  U.  S.  18,  31  L.  Ed.  607;  Bryan  v. 
Board  of  Education  (1894)  14  Sup.  Ct. 
465,  151  U.  S.  639,  38  L.  Ed.  297;  Mo- 
bile &  O.  R,  Co.  V.  Tennessee  (1894) 
14  Sup.  Ct  968,  153  U.  S.  486,  38  L. 
Ed.  793;  Bacon  v.  Texas  (1896)  16 
Sup.  Ct  1023,  163  U.  S.  207,  41  L.  Ed. 
132;  Douglas  v.  Commonwealth  of 
Kentucky  (1897)  18  S.  Ct  199,  168  U. 
S.  488,  42  L.  Ed.  553;  Chicago,  B.  & 
Q.  R.  Co.  V.  State  of  Nebraska  (1898) 
18  S.  Ct  513,  170  U.  S.  57,  42  L.  Ed. 
948;  McCuUough  v.  Virginia  (1898)  19 
Sup.  Ct.  134,  136,  172  U.  S.  102,  43  L. 
Ed.  382;  Stearns  v.  Minnesota  (1900) 
21  Sup.  t5t  73,  17  U.  S.  223,  45  L.  Ed. 
162;   St  Paul  GasUght  Co.  v.  St  Paul 

(1901)  21  Sup.  Ct  575,  181  U.  S.  142, 
45  L.  Ed.   788;    WUson  v.   Standefer 

(1902)  22  Sup.  Ct.  384,  389.  184  U.  S. 
399,  46  L.  Ed.  612;  Board  of  Direc- 
tors of  Chicago  Theological  Seminary 
▼.  Illinois  (1903)  23  Sup.  Ct  386,  188 
U.  S.  662,  47  L.  Ed.  641;  Northern  P. 
R.  Co.  V.  Minnesota  (1908)  28  Sup. 
Ct.  341,  208  U.  S.  583,  52  L.  Ed.  630; 
Grand  Trunk  Western  Ry.  Co.  v.  South 
Bend  (1913)  33  Sup.  Ct  303,  227  U. 
S.  544,  57  L.  Ed.  633.  44  L.  R.  A.  (N. 
S.)  405;  Atlantic  Coast-Line  Ry.  Co. 
V.  Goldsboro  (1914)  34  Sup.  Ct.  364, 
232  U.  S.  548,  58  L.  Ed.  721;  Louisi- 
ana R  ft  Nav.  Co.  V.  Behrman  (1914) 
35  Sup.  Ct  62,  235  U.  S.  164,  59  L. 
Ed.  175;  New  York  Electric  Lines  Co. 
V.  Empire  City  Subway  Co.  (1914)  35 
S.  Ct  72,  235  U.  S.  179,  59  L.  Ed.  184, 
affirming  judgments  (1910)  125  N.  T. 
S.  1133,  140  App.  Div.  934,  and  In  re 
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New  York  Electric  Lines  (1911)  94  N. 
E.  1066,  201  N.  Y.  321.  And  must  de- 
termine for  itself  the  proper  construc- 
tion of  the  contract  on  which  plaintiff 
relies.  Columbia  Water  Power  Co.  v. 
Columbia  Electric  Street  Ry.  L.  &  P. 
Co.  (1899)  19  Sup.  Ct.  247,  172  U.  S. 
475,  43  L.  Ed.  521;  J.  W.  Perry  Co.  v. 
Norfolk  (1911)  31  Sup.  Ct  465,  220 
U.  S.  472,  55  L.  Ed.  548. 

But  the  decision  of  the  state  court 
is  entitled  to  marked  influence,  and 
where  it  cannot  be  said  to  be  unrea- 
sonable or  in  plain  violation  of  the 
statute,  and  there  is  doubt,  the  inter- 
pretation placed  on  the  state  statutes 
by  the  state  courts  should  be  followed. 
Board  of  Directors  of  Chicago  Theo- 
logical Seminary  v.  Illinois  (1903)  23 
Sup.  CL  386,  388,  188  U.  S.  662,  47 
L.  Ed.  641. 

That  a  case  involving  the  question  of 
the  impairment  of  a  contract  by  state 
legislation  is  disposed  of  by  the  state 
court  on  a  construction  of  the  contract 
does  not  deprive  the  court  of  jurisdic- 
tion to  review  such  decision.  Colum- 
bia Water  Power  Co.  v.  Columbia 
Electric  Street  Railway,  Light  &  Pow- 
er Co.  (1899)  19  S.  Ct.  247,  172  U.  S. 
475,  43  L.  Ed.  521,  affirming  decree 
(1895)  20  S.  E.  1002,  43  S.  C.  154. 

Where  the  state  court  has  held  that 
an  alleged  contract  has  been  repealed 
by  a  subsequent  statute,  the  supreme 
court  will  not  concern  itself  with 
whether  the  alleged  contract  was  in 
fa\:t  repealed,  as  that  is  a  state  rather 
than  a  federal  question,  but  will  deter- 
mine whether  the  repeal  is  void  as  im- 
pairing the  obligation  of  a  contract. 
Northern  Cent.  R.  Co.  v.  Maryland 
(1902)  23  Sup.  Ct.  62,  67,  187  U.  S. 
258,  47  L.  Ed.  167. 

Whether  the  repeal  of  a  municipal 
ordinance  granting  trackage  rights  to 
a  railway,  as  relates  to  double  tracks, 
was  a  reasonable  exercise  of  the  police 
power  or  an  impairment  of  contract  or- 
dinance, must  be  determined  by  the 
court,  independent  of  the  decisions  of 
the  state  court.  Grand  Trunk  Western 
R.  Co.  V.  City  of  South  Bend  (1913) 
33  S.  Ct.  303,  227  U.  S.  544,  57  L.  Ed. 
633,  reversing  judgment  Grand  Trunk 
&  Western  Ry.  Co.  v.  Same  (1909)  89 
N.  E.  885,  174  Ind.  203,  36  L.  R.  A. 
(N.  S.)  850.  But  see  Moffitt  v.  Kelly 
(1910)  31  S.  Ct.  79,  218  U.  S.  400,  54 
L.  Ed.  1086,  affirming  judgments  In  re 
Moffitt's  Estate  (1908)  95  P.  653,  1025, 
153  Cal.  359,  20  L.  R.  A.  (N.  S.)  207, 
holding  that  whether  rights  of  a  sur- 
viving wife  in  the  community  property 
as  they  existed  when  the  marriage  was 
celebrated  were  correctly  subjected  to 
a  state  inheritance  tax  law  subsequent- 
ly enacted  cannot  be  reviewed  when  de- 
termining the  validity  of  such  statute 
under  the  contract  clause  of  the  fed- 
eral Constitution.  The  adequacy  of  the 
local  facilities  existing  at  a  station  at 
which  a  through  interstate  railroad 
train  is  required  to  stop  by  an  order 
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made  under  state  authority,  though  not 
inherently  a  federal  question,  may  be 
considered  in  so  far  as  the  existence 
of  such  adequate  local  facilities  is  in- 
volved in  the  determination  of  the  fed- 
eral question  as  to  whether  the  order 
does  or  does  not  directly  regulate  in- 
terstate commerce.  Atlantic  Ooast 
Line  R.  Co.  v.  Wharton  (1907)  28  S. 
Ct.  121,  207  U.  S.  328,  52  L.  Ed.  230, 
reversing  judgment  Railroad  Comers  v. 
Atlantic  Coast  Line  R.  Co.  (1906)  54 
S.  E.  224,  74  S.  C.  80.  And  see  Mc- 
Intyre  v.  Ingraham  (1858)  35  Miss. 
25,  holding  that  where  a  state  statute 
is  alleged  to  be  unconstitutional  on  the 
ground  that  it  impairs  a  contract  right 
secured  by  a  former  statute,  the  ju- 
risdiction of  the  court  does  not  ex- 
tend to  making  an  authoritative  con- 
struction of  such  former  statute  which 
could  be  binding  on  the  courts  of  the 
state,  but  the  state  courts  may  con- 
strue it  and  declare  what  rights  are  se- 
cured thereby,  and  the  supreme  court 
may  decide  whether  the  last  statute 
violates  or  impairs  the  rights  thus  de- 
clared to  be  secured. 

See,  also,  §  1538,  post  and-notes  of 
decisions  thereunder. 

132.  Evldenoe^^urisdiction  does  not 
extend  to  questions  of  evidence,  unless 
it  is  sought  to  give  such  evidence  effect 
for  other  purposes,  over  which  the 
court  has  jurisdiction.  Mackay  v.  Dil- 
lon (1846)  45  U.  S.  (4  How.)  421,  11 
L.  Ed.  1038. 

A  federal  question  in  respect  to  ad- 
mission of  evidence  cannot  be  passed 
on  whei?  the  question  as  to  the  evi- 
dence was  not  dealt  with  by  the  state 
court  as  a  federal  question.  Mallett  v. 
State  of  North  Carolina  (1901)  21  S. 
Ct.  730,  181  U.  S.  589,  45  L.  Ed.  1015, 
affirming  judgment  State  v.  Mallett 
(1899)  34  S.  E.  651,  125  N.  C.  718. 

It  is  too  late  to  object  for  the  first 
time  in  the  federal  Supreme  Court  to  a 
defect  in  the  documentary  evidence 
whioh  might  have  been  remedied  below. 
Missouri,  K.  &  T.  R.  Co.  v.  Harriman 
Bros.  (1913)  33  S.  Ct.  397,  227  U.  S. 
657,  57  L.  Ed.  690,  reversing  judgment 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Same  (Tex.  Civ.  App.  1910)  128  S. 
W.  932. 

133.  Questions  of  faot.~^uestion8  of 
fact,  once  settled  in  the  courts  of  the 
state,  are  not  subject  to  review  in  the 
supreme  court  of  the  United  States  on 
writ  of  error  to  a  state  court.  Dower 
V.  Richards  (1894)  14  Sup.  Ct  452, 151 
U.  S.  658,  38  L.  Ed.  305;  In  re  Bu- 
chanan (1895)  15  Sup.  Ct.  723,  158  V. 
S.  31,  39  L.  Ed.  884;  Noble  v.  Mitchell 
(1896)  17  Sup.  Ct.  110,  164  U.  S.  367, 
41  L.  Ed.  472;  Egan  v.  Hart  (1897) 
17  Sup.  Ct.  300,  165  U.  S.  188,  41  L 
Ed.  680;  Hedrick  v.  Atchison,  T.  & 
S.  F.  R,  Co.  (1897)  17  Sup.  Ct.  922, 
924,  167  U.  S.  673,  42  L.  Ed.  320; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Mat- 
thews (1899)  19  Sup.  Ct.  609.  174  U. 
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S.  96,  43  Ii.  Ed.  909;  Keokuk  &  H. 
Bridge  Co.  y.  People  of  State  of  Illi- 
nois (1900)  20  Sup.  Ct.  205,  175  U.  S. 
626,  44  L.  Ed.  299,  affirming  judgment 

(1898)  52  N.  B.  117,  176  lU.  267; 
Gardner  v.  Bonesteel  (1901)  21  Sup. 
Ct  399.  180  U.  S.  362,  45  L.  Ed.  574; 
Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.  (1901)  21  Sup.  Ct  561,  181  U.  S. 
92,  45  L.  Ed.  765,  affirming  judgment 

(1899)  78  N.  W.  519,  58  Neb.  192;  B. 
Bement  &  Sons  t.  National  Harrow 
Co.  (1902)  22  Sup.  Ct.  747,  752,  186 
U.  S.  70,  46  L.  Ed.  1058;  Jenkins  v. 
Neff  (1902)  22  Sup.  Ct  905,  186  U.  S. 
230,  46  L.  Ed.  1140,  affirming  judg- 
ment (1900)  57  N.  E.  408,  163  N.  Y. 
320;  Thayer  v.  Spratt  (1903)  23  Sup. 
Ct  576,  189  U.  S.  346,  47  L.  Ed.  845, 
affirming  judgment  Whitney  v.  Spratt 
(1901)  64  P.  919.  25  Wash.  62,  87  Am. 
St  Rep.  738;  Clipper  Min.  Co.  v.  Eli 
Mining  &  Land  Co.  (1904)  24  Sup.  Ct 
632.  194  U.  S.  220.  48  L.  Ed.  944,  af- 
firming judgment  (1902)  68  P.  286,  29 
Colo.  377,  64  L.  R.  A.  209,  93  Am.  St 
Rep.  89;  Smiley  v.  State  of  Kansas 
(1905)  25  Sup.  Ct  289,  196  U.  S.  447. 
49  L.  Ed.  546,  affirming  judgment  State 
V.  Smiley  (1902)  69  P.  199,  65  Kan. 
240.  67  L.  R.  A.  903;  Chrisman  v. 
MUler  (1905)  25  Sup.  Ct  468,  197  U. 
S.  313.  49  L.  Ed.  770,  affirming  judg- 
ments Miller  v.  Chrism  n  (1903)  73 
P.  1083,  140  Cal.  440,  98  Am.  St  Rep. 
63,  and  (1903)  74  P.  444,  140  Cal.  440, 
98  Am.  St  Rep.  63;  Gleason  v.  White 
(1905)  25  Sup.  Ct  782,  783,  199  U.  S. 
54,  50  L.  Ed.  87;  Chapman  &  Dewey 
Land  Co.  v.  Bigelow  (1907)  27  S.  Ct 
679,  206  U.  S.  41,  51  L.  Ed.  953,  dis- 
missing writ  of  error  (1906)  92  S.  W. 
534,  77  Ark.  338;  Waters-Pierce  Oil 
Co.  V.  State  of  Texas  (1909)  29  S.  Ct 
220,  212  U.  S.  86,  53  L.  Ed.  417,  af- 
firming judgment  (1908)  106  S.  W.  918, 
48  Tex.  Civ.  App.  162;  Standard  OH 
Co.  V.  Brown  (1910)  30  S.  Ct  669,  218 
U.  S.  78,  54  L.  Ed.  939,  affirming  judg- 
ment (1908)  31  App.  D.  C.  371;  Barling 
▼.  Emigh  (1910)  30  Sup.  Ct  672,  675, 
218  U.  S.  27,  54  L.  Ed.  915.  affirm- 
ing judgment  Emigh  v.  Barling  (1908) 
115  N.  W.  128,  134  Wis.  565;  Kerfoot 
V.  Farmers'  &  M.  Bank  (1910)  31  S.  Ct 
14,  218  U.  S.  281,  54  L.  Ed.  1042;  MU- 
ler V.  Guasti  (1911)  32  Sup.  Ct  49,  226 
U.  S.  170,  57  L.  Ed.  173;  Portland  R., 
Ij.  &  P.  Co.  y.  Railroad  Commission 
(1913)  33  Sup.  Ct  820,  229  U.  S.  397, 
57  L.  Ed.  1248;  Miedreich  v.  Lauen- 
stein  (1914)  34  Sup.  Ct  309,  232  U. 
S.  236,  58  L.  Ed.  584;  Carlson  y. 
Washington  (1914)  34  Sup.  Ct  717. 
234  U.  S.  103,  58  L.  Ed.  1237.  But 
where  what  purports  to  be  a  finding  of 
fact  is  BO  involved  with  and  dependent 
on  an  alleged  federal  right  as  to  be  a 
decision  thereof,  or  where  there  is  an 
entire  lack  of  evidence  to  support  the 
conclusion,  the  court  has  the  right  of 
review.  Kansas  City  Southern  R.  Co. 
▼.  C.  H.  Albers  Commission  Co.  (1912) 
32  Sup.  Ct  316,  223  U.  S.  573.  56  L. 
£>L  556;    CreswiU  t.  Grand  Lodge  K. 


P.  (1912)  32  Sup.  Ct  822,  225  U.  S. 
246,  56  L.  Ed.  1074;  Southern  P.  Co. 
V.  Schuyler  (1913)  33  Sup.  Ct  277,  227 
U.  S.  601,  57  L.  Ed.  662,  43  L.  R.  A. 
(N.  S.)  901;  Portiand  R.,  Ught  &  P. 
Co.  V.  Railroad  Commission  (1913)  33 
Sup.  Ct  820,  229  U.  S.  397,  57  L.  Ed. 
1248;  Miedreich  v.  Lauenstein  (1914) 
34  Sup.  Ct  309,  232  U.  S.  236,  58  L. 
Ed.  584. 

What  was  a  question  of  fact  in  the 
state  court  is  a  question  of  fact  on  writ 
of  erroi*.  Eastern  Building  &  Loan 
Ass'n  V.  Ebaugh  (1902)  22  S.  Ct  566, 
185  U.  S.  114,  46  L.  Ed.  830,  affirming 
judgment  Ebaugh  v.  Eastern  Building 
&  Loan  Ass*n  (1900)  86  S.  E.  535,  58 
S.  C.  83. 

A  review  of  a  judgment  on  a  federal 
question  will  be  considered  as  it  comes 
from  the  state  court,  so  that  where  the 
evidence  in  the  record  sustained  a  find- 
ing of  fact  on  which  the  judgment  of 
the  inferior  court  had  been  entered, 
and  the  appellate  court  was  permitted 
by  its  rules  to  set  aside  the  judgment 
as  against  the  weight  of  the  evidence 
only  where  there  was  no  evidence  to 
support  it,  or  such  an  absence  of  evi- 
dence that  it  might  be  presumed  to 
have  been  given  through  influence  of 
prejudice,  passion,  or  favor,  the  court 
will  not  on  a  question  of  preponderance 
of  testimony  alone  reverse  the  judg- 
ment Melendy  v.  Rice  (1876)  94  U. 
S.  796,  24  L.  Ed.  143. 

The  rule  that  the  court  has  no  au- 
thority to  review  questions  of  fact 
upon  a  writ  of  error  extends  to  a  case 
in  which  a  state  supreme  court  finds 
against  the  existence  of  a  fact  relied 
upon  by  the  plaintiff  in  error  as  raising 
a  federal  question;  as,  where  he  con- 
tended that  the  granting  of  a  townsite 
patent  on  lands  known  to  be  valuable 
for  mining  purposes  did  not  prevent  the 
subsequent  location  of  a  mining  claim 
thereon,  and  the  court  found  that  the 
lands  were  not  known  to  be  valuable 
for  mining  at  the  time  the  patent  took 
effect  Dower  v.  Richards  (1894)  151 
U.  S.  658,  14  Sup.  Ct  452,  38  L.  Ed. 
305. 

There  must  be  clear  error  to  war- 
rant the  court  in  setting  aside  a  finding 
of  the  fact  aflSrmed  in  the  highest  court 
of  a  state.  Lammers  v.  Kissen  (1879) 
154  U.  S.  650,  14  Sup.  Ct  1189,  25  L. 
Ed.  562. 

In  mandamus  to  a  state  comptroller 
to  compel  him  to  draw  a  warrant  for 
plaintiff,  a  finding  that  there  was  no 
fund  on  which  the  comptroller  could 
lawfully  draw  his  warrant  is  decisive. 
Wailes  v.  Smith  (1895)  15  Sup.  Ct 
624,  626,  157  U.  S.  271,  39  L.  Ed.  698. 

The  seventh  amendment  extends  to 
common-law  cases  coming  to  the  su- 
preme court  on  writ  of  error.  On  a 
writ  of  error  by  a  property  owner  to 
review  a  judgment  affirming  a  judgment 
against  him  in  condemnation  proceed- 
ings, rendered  under  a  statute  giving  a 
right  to  jury  trial,  the  court  cannot  in- 
quire whether  the  jury  erred  in  finding 
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that  no  property  right  of  substantial 
value  bad  been  taken,  but  only  wheth- 
er the  court  prescribed  any  rules  for 
the  jury  which  disregarded  the  right  to 
compensation.  Chicago,  B.  &  Q.  R. 
Co.  V.  City  of  Chicago  (1897)  17  S.  Ct 
681,  166  U.  S.  226,  41  L.  Ed.  979. 

The  facts  must  be  taken  as  found  by 
the  jury,  and  the  court  can  only  con- 
sider whether  a  statute  involved,  as  in- 
terpreted to  the  jury,  was  in  violation 
of  the  federal  constitution.  Missouri, 
K  &  T.  Ry.  Co.  V.  Haber  (1898)  18 
S.  Ct.  488,  169  U.  S.  613,  42  L.  Ed. 
878,  affirming  judgment  (1896)  44  P. 
632,  56  Kan.  694. 

A  finding  that  warrants  issued  under 
and  by  virtue  of  certain  acts  of  the  leg- 
islature were  issued  with  intention  to 
have  them  circulate  as  money  is  not  a 
finding  of  fact,  but  is  in  the  nature  of 
a  legal  conclusion,  which  may  be  re- 
viewed. Houston  &  T.  C.  R.  Co.  v. 
Texas  (1900)  20  Sup.  Ct  545,  549,  177 
U.  S.  66,  44  L.  Ed.  673. 

A  finding  of  fact  as  to  the  law  of  an- 
other state  and  its  application  under 
the  decisions  of  the  courts  of  that 
state  is  binding.  Eastern  Building  & 
Loan  Ass'n  v.  Ebaugh  (1902)  22  S.  Ct ' 
566.  185  U.  S.  114,  46  L.  Ed.  830,  af- 
firming judgment  Ebaugh  v.  Eastern 
Building  &  Loan  Ass'n  (1900)  36  S.  E. 
535,  58  S.  C.  83. 

A  judgment  entered  on  the  verdict  of 
a  jury  will  not  be  reversed  by  the  su- 
preipe  court  on  writ  of  error  upon  the 
ground  that  there  is  absolutely  no  evi- 
dence to  sustain  it,  where  the  biQ  of 
^ceptions  does  not  show  that  the  evi- 
dence thereunder  is  all  the  evidence 
given  at  the  triaL  U.  S.  v.  Copper 
Queen  Consol.  Min.  Co.  (1902)  22  Sup. 
Ct.  761,  762,  185  U.  S.  495,  46  L.  Ed. 
1008. 

Findings  of  fact  or  questions  of  local 
law  on  which  depends  a  party's  right 
to  the  protection  of  vested  water  rights 
are  not  reviewable.  Telluride  Power 
Transmission  Co.  v.  Rio  Grande  W.  Ry. 
Co.  (1903)  23  S.  Ct  178,  187  U.  S.  669, 
47  L.  Ed.  307,  dismissing  writ  of  error 
Rio  Grande  W.  Ry.  Co.  v.  Telluride 
Power  Transmission  Co.  (1900)  63  P. 
99r),  23  Utah,  22. 

The  court  though  bound  by  an  agreed 
statement  of  facts  when  reviewing  the 
judgment  of  a  state  court,  may  inquire 
whether  the  facts  agreed  on  support  the 
judgment  KeUey  v.  Rhoads  (1903)  23 
S.  Ct  259,  188  U.  S.  1.  47  L.  Ed.  359, 
reversing  judgment  (1901)  63  P.  935,  9 
Wyo.  352,  87  Am.  St.  Rep.  959. 

Whether  a  bankrupt  was  insolvent  at 
the  time  of  giving  an  alleged  preference, 
and  whether  the  creditor  had  reasona- 
ble cause  to  believe  that  it  was  intend- 
ed thereby  to  give  a  preference,  are 
questions  of  fact.  Kaufman  v.  Tredway 
(1904)  25  S.  Ct.  33,  195  U.  S.  271,  49 
L.  Ed.  190,  reversing  judgment  Tredway 
V.  Kaufman  (1902)  21  Pa.  Super.  Ct 
256. 

A  finding  that,  when  a  commutation 
entry  under  the  homestead  laws  was  al- 

(1696) 


lowed,  neither  the  entryman  nor  the 
land  officers  had  actual  knowledge  of 
the  amendment  of  R.  S.  {  2301,  by  Act 
March  3, 1891,  post,  §  4589,  which  made 
such  commutation  premature,  is  a  find- 
ing of  fact  HUl  V.  McCord  (1904)  25 
S.  Ct  96,  195  U.  S.  395,  49  L.  Ed.  251, 
affirming  decree  McCord  ▼.  Hill  (1903) 
94  N.  W.  65,  117  Wis.  306. 

A  judgment  will  be  affirmed  if  there  is 
evidence  sufficient  to  sustain  it,  though 
there  may  be  other  conflicting  testimo- 
ny, where  no  special  findings  of  fact 
were  made,  and  the  proceedings  in  the 
trial  court  were  approved  by  the  high- 
est state  court  without  an  opinion. 
Gleason  v.  White  (1905)  25  S.  Ct  782, 
199  U.  S.  54,  50  L.  Ed.  87. 

A  judgment  which,  reversing  the  trial 
court,  upholds  as  against  a  pre-emptor 
a  patent  under  the  Dalles  military  wag- 
on road  grant  made  by  Act  Feb.  25, 
1867,  c.  77,  resting  its  conclusion  on 
the  general  proposition  that  there  was 
no  competent  proof  to  impeach  the  rec- 
ords of  the  Land  Department,  or  to 
overthrow  the  presumption  of  validity 
which  attends  a  patent  from  the  United 
States,  will  not  be  reversed  on  any  pre- 
sumption as  to  what  might  have,  been 
the  testimony  on  which  the  trial  court 
made  its  finding  that  the  land  was  situ- 
ated entirely  outside  the  limits  of  the 
grant,  where  such  testimony,  though 
taken  and  reported  by  a  referee,  is  not 
preserved  in  the  record.  Andrews  t. 
Eastern  Oregon  Land  Co.  (1906)  27  & 
Ct  42,  203  U.  S.  127,  51  L.  Ed.  119.  af- 
firming judgment  Eastern  Oregon  Land 
Co.  V.  Andrews  (1904)  77  P.  117,  45  Or. 
203. 

Whether  a  schedule  of  interstate 
freight  rates  filed  with  the  interstate 
commerce  commission  was  posted  asre- 
quired  by  the  act  to  regulate  commerce 
is  not  open,  where  the  state  court  in 
effect  declared  that  such  schedule  was 
conceded  to  have  been  filed  and  pub- 
lished in  conformity  with  the  statute, 
and  it  does  not  appear  that  if  the  court 
having  the  evidence  before  it,  had  not 
treated  the  case  as  presented,  it  might 
not  have  considered  the  facts  in  rela- 
tion to  the  publication  of  the  schedule, 
and  affirmatively  found  facts  compelling 
the  conclusion  that  the  statute  had 
been  complied  with,  even  if  such  infer- 
ence was  not  sufficiently  sustained  by 
the  findings  of  the  trial  court  which  the 
appellate  court  adopted.  Texas  &  P. 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.  (1907) 
27  S.  Ct  350,  204  U.  S.  426,  51  L.  Ed. 
653,  reversing  judgment  Abilene  Cotton 
Oil  Co.  V.  Texas  &  P.  Ry.  Co.  (Tex. 
Civ.  App.  1905)  85  S.  W.  1052. 

Findings  ef  fact  on  which  depends  the 
answer  to  the  question  whether  certain 
transactions  were  invalid  under  the 
bankrupt  act  as  operating  to  give  a 
creditor  an  imlawful  preference  are 
conclusive.  Eau  Claire  Nat  Bank  v. 
Jackman  (1907)  27  S.  Ct  891,  204  U.  8. 
622,  51  L.  Ed.  596,  affirming  judfrment 
Jackman    y.    Eau    Claire    Nat    Bank 
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(1905)  104  N.  W.  08,  126  Wis.  465,  115 
Am.  St.  Rep.  955. 

If  it  was  necessary  for  a  trustee  in 
bankruptcy  to  represent  judgment  as 
well  as  simple  contract  creditors  when 
attacking  the  yalidity  of  a  chattel  mort- 
gage given  by  the  bankrupt,  it  will  be 
presumed,  on  a  writ  of  error  to  review 
a  judgment  of  a  state  court  setting 
aside  the  mortgage  as  in  fraud  of  cred- 
itors, that  the  tidal  court,  in  passing 
upon  all  the  evidence,  found  that  he 
did  represent  both  classes  of  creditors, 
where  the  record  shows  that  the  entire 
record  of  the  proceedings  in  the  bank- 
ruptcy court,  though  not  returned  to 
the  federal  Supreme  Court,  was  in  evi- 
dence before  the  trial  court.  Frank  v. 
VoUkommer  (1907)  27  S.  Ct  596,  205 
U.  S.  521,  51  L.  Ed.  911.  affirming  judg- 
ment VoUkommer  v.  Frank  (1905)  95  N. 
y.  S.  324,  107  App.  Div.  594. 

The  court  must  accept  the  conclu- 
sions on  a  question  of  fact,  unless 
clearly  and  manifestly  wrong.  Lawson 
V.  United  States  Min.  CJo.  (1907)  28  S. 
Ct  15,  207  U.  S.  1,  52  U  Ed.  65,  af- 
firming judgment  United  States  Min.  Co. 
V.  Lawson  (1904)  134  Fed.  769,  67  C. 
C.  A.  587. 

The  general  rule  respecting  the  con- 
clusiveness of  a  master's  findings  of 
fact  when  confirmed  by  the  court  will 
not  be  applied  by  the  federal  Supreme 
Court  on  an  appeal  from  a  decree  en- 
joining the  enforcement  of  a  ipunicipal 
ordinance  fixing  maximum  water  rates 
on  the  ground  that  the  ordinance  is  in- 
valid, as  confiscatory.  City  of  Knox- 
ville  V.  Knoxville  Water  Co.  (1909)  29 
S.  Ct  148,  212  U.  S.  1,  53  L.  Ed.  371. 

Whether  discrimination  against  ne- 
groes because  of  race  or  color  was  prac- 
ticed by  jury  commissioners  in  selection 
of  grand  and  petit  jurors  is  a  question 
of  fact  Thomas  v.  State  of  Texas 
(1909)  29  S.  Ct  393,  212  U.  S.  278,  53 
L.  Ed.  512.  affirming  judgment  (1906) 
95  S.  W.  1069,  49  Tex.  Cr.  R.  633. 

Findings  of  a  state  court  resting  on 
a  false  definition  of  a  right  under  a  fed- 
eral statute  may  be  reconsidered. 
Mammoth  Min.  Co.  v.  Grand  Central 
Min.  Co.  (1909)  29  Sup.  Ct  413,  414, 
213  U.  S.  72,  53  L.  Ed.  702. 

A  decision  that  a  trust  deed  was  ac- 
cepted by  a  national  bank  is  a  finding 
of  fact  Kerfoot  v.  Farmers*  &  Mer- 
chants' Bank  (1910)  31  S.  Ct  14,  218 
U.  S.  281,  54  L.  Ed.  1042,  affirming  de- 
cree Hall  V.  Same  (1898)  46  S.  W.  1000, 
145  Mo.  418. 

The  right  to  have  a  review  of  a  judg- 
ment of  a  state  court  in  which  the  de- 
feated party  set  up  the  pendency  of 
bankruptcy  proceedings  as  a  bar  to 
the  action,  and  further  relied  on  an 
injunction  issued  out  of  the  bankruptcy 
court,  under  taking  to  stay  the  pro- 
ceedings in  the  state  court,  and  also 
contended  that  the  proper  construction 
of  the  bankruptcy  act  precluded  the 
state  court  from  taking  jurisdiction, 
cannot  be  defeated  by  a  finding  of  the 
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state  court  as  a  matter  of  fact  that  the 
bankruptcy  proceedings  had  been  con- 
cluded by  denial  of  the  adjudication  in 
bankruptcy  and  an  abandonment  of  the 
proceedings.  Acme  Harvester  Co.  v. 
Beekman  Lumber  Co.  (1911)  32  S. 
Ct  96,  222  U.  S.  300,  56  L.  Ed.  208, 
affirming  judgment  Beekman  Lumber 
Co.  V.  Acme  Harvester  Co.  (1008)  114 
S.  W.  1087,  215  Mo.  221. 

The  court  may  examine  the  entire 
record  including  the  evidence  to  deter- 
mine whether  general  finding  of  facts 
involves  decision  of  question  of  law 
bearing  on  a  federal  right  claimed  in  a 
state  court  Kansas  City  Southern  R. 
Co.  V.  C.  H.  Albers  Commission  Co. 
(1912)  32  S.  Ct  316,  223  U.  S.  573^  56 
L.  Ed.  556,  reversing  judgment  (1909) 
99  P.  819,  79  Kan.  59. 

Evidence  in  an  equity  suit  will  be  ex- 
amined sufficiently  to  answer  questions 
properly  saved  within  appellate  juris- 
diction. Cedar  Rapids  Gas  Light  Ck>. 
V.  City  of  Cedar  Rapids  (1912)  32  S. 
Ct  389,  223  U.  S.  655,  56  L.  Ed.  594, 
affirming  decree  (1909)  120  N.  W.  966, 
144  Iowa,  426, 138  Am.  St  Rep.  299. 

Exceptions  to  findings  of  fact  of  a 
referee  cannot  be  reviewed  in  the  fed- 
eral Supreme  Court  on  writ  of  error 
to  a  state  court  David  Lupton*s  Sons 
Co.  V.  Automobile  Club  of  America 
(1912)  32  S.  Ct  711,  225  U.  S.  489,  56 
L.  Ed.  1177. 

A  question  of  law  arising  out  of  the 
contention  that  there  was  no  evidence 
to  support  a  finding  of  fact  as  to  the 
result  of  which  a  federal  right  was  de- 
nied is  reviewable,  if  the  evidence  is  in 
the  record.  Creswill  v.  Grand  Lodge 
Knights  of  Pythias  of  Georgia  (1912) 
32  Sup.  Ct  822,  820,  225  U.  S.  246,  56 
L.  Ed.  1074. 

A  finding  that  the  evidence  sustained 
a  finding  that  a  bankrupt  had  actual 
knowledge  of  the  residence  and  address 
of  certain  judgment  debtors  who  did  not 
know  of  the  bankruptcy  proceedings 
until  after  discharge  is  binding.  Miller 
V.  Guasti  (1912)  33  S.  Ct  49,  226  U. 
S.  170,  57  L.  Ed.  173,  affirming  judg- 
ment Guasti  V.  Miller  (1911)  96  N.  E. 
416,  203  N.  Y.  259. 

The  court,  will  not  go  behind  find- 
ings of  the  court  below  that  a  so-called 
lake  was  an  unnavigable  body  of  wa- 
ter, proper  to  be  meandered,  where  it 
was  meandered  in  the  original  govern- 
ment survey,  and  the  Secretary  of  the 
Interior  has  refused  to  have  the  land 
under  water  surveyed  as  swamp  land. 
Marshall  Dental  Mfg.  Co.  v.  State  of 
Iowa  (1913)  33  S.  Ct  168,  226  U.  S. 
460,  57  L.  Ed.  300,  affirming  decree 
State  V.  Jones  (1909)  122  N.  W.  241, 
143  Iowa,  398. 

Evidence  on  writ  of  error  to  review 
judgment  of  state  court  in  action 
against  a  carrier  for  the  death  of  a 
railway  mail  clerk  not  at  the  time  on 
duty,  where  the  carrier  claimed  benefit 
of  Hepburn  Act  June  29,  1906,  post,  § 
8563  et  seq.,  against  free  transporta- 
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don,  win  be  examined  to  determine 
whether  there  was  evidence  to  support 
finding  that  decedent  was  accepted  by 
carrier  as  a  gratuitous  passenger  en- 
titled to  protection  of  the  state  law, 
irrespective  of  any  federal  question. 
Southern  Pac.  Co.  v.  Schuyler  (1913)  33 
S.  Ct.  277,  227  U.  S.  601,  57  L.  Ed. 
662,  affirming  judgment  Schuyler  v. 
Southern  Pac.  Co.  (1910)  109  P.  458,  37 
Utah,  581,  and  (1910)  109  P.  1025,  37 
Uteh,  612. 

Facts  found  by  the  lower  court  and 
adopted  by  the  highest  court  of  the 
state  when  supported  by  competent  evi- 
dence will  not  ordinarily  be  examined. 
A  decision  that  railway  fares  that  are 
unreasonable  or  unjustly  discriminatory 
as  against  a  given  locality  come  within 
liaws  Or.  1907,  c.  53,  empowering  the 
railroad  commission  to  remedy  discrim- 
ination in  rates,  is  binding,  when  de- 
termining whether  the  statute  and  an 
order  of  the  commission  made  under  it 
deny  due  process  of  law.  Portland  Ry., 
Light  &  Power  Co.  v.  Railroad  Com. 
of  Oregon  (1913)  33  Sup.  Ct.  820,  229 
U.  S.  397,  57  L.  Ed.  1248. 

Evidence  will  be  reviewed  only  to  the 
extent  necessary  to  give  plaintiff  the 
benefit  of  an  asserted  federal  right 
North  Carolina  R.  Co.  v.  Zachary  (1914) 
34  S.  Ct  305,  232  U.  S.  248,  58  L.  Ed. 
591,  reversing  judgment  Zachary  v. 
North  Carolina  R.  Co.  (1911)  72  S.  E. 
858,  156  N.  C.  496. 

The  court  will  not  revise  findings  on 
the  issue  whether  service  of  process 
was  fraudlently  procured,  where  there 
is  evidence  supporting  the  state  court's 
conclusion.  Miedreich  v.  Lauenstein 
(1914)  34  S.  Ct  309,  232  U.  S.  236, 
58  L.  Ed.  584,  affirming  judgments 
(1909)  86  N.  B.  963,  172  Ind.  140,  and 
(1909)  87  N.  E.  1029,  172  Ind.  140. 

The  court,  when  reviewing  the  judg- 
ment of  a  state  court,  must  examine  the 
evidence,  if  the  findings  are  inadequate, 
to  determine  what  facts  are  to  be  found 
therefrom,  and  which  would  furnish  a 
basis  for  an  asserted  federal  right 
Carlson  v.  State  of  Washington  (1914) 

34  S.  Ct  717,  234  U.  S.  103,  58  L.  Ed. 
1237,  affirming  judgment  (1912)  120  P. 
104,  66  Wash.  639. 

Whether  the  benefit  to  real  property 
for  widening  of  a  street  is  greater  or 
less  than  the  damage  is  a  question  of 
fact  not  reviewable  on  a  writ  of  error 
from  the  Supreme  Court  to  a  state 
court  attacking  an  assessment  for  bene- 
fits. Willoughby  v.  City  of  Chicago 
(1914)  35  S.  Ct  23,  235  U.  S.  45,  59  L. 
Ed.  123,  dismissing  writ  of  error  City 
of  Chicago  v.  Willoughby  (1911)  94  N. 
E.  513,  249  111.  249. 

The  court  will  review  findings  of  fact, 
where  a  federal  right  has  been  denied 
on  a  finding  without  evidence  to  sup- 
port it  Northern  Pac.  Ry.  Co.  v.  State 
of  North  Dakota  ex  rel.  McCue  (1915) 

35  S.  Ct  429,  236  U.  S.  585,  59  L.  Ed. 
735,  reversing  judgment  State  v.  North- 
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em  Pac.  R.  Co.  (1914)  145  N.  W.  135, 
26  N.  D.  438. 

Findings  showing  that  fare  paid  by 
interstate  passenger  was  less  than 
amount  due  under  published  rates,  are 
conclusive.  LouisvUle  &  N.  R.  Co.  t. 
Maxwell  (1915)  35  Sup.  Ct  494,  237 
U.  S.  94,  59  L.  Ed.  853,  P.  U.  R.  1915C. 
300,  L.  R.  A.  1915E,  665. 

The  court  may  review  the  facts  to 
determine  whether  a  finding  of  fact  is 
interwoven  with,  a  federal  question,  so 
as  to  be  a  decision  of  such  question. 
Norfolk  &  W.  Ry.  Co.  v.  Conley  (1915) 
35  Sup.  Ct.  437,  236  U.  S.  605,  59  L. 
Ed.  745. 

Finding  that  no  part  of  the  apex  of 
a  vein  lies  within  the  surface  lines  of 
a  lode  mining  claim  requires  affirmance 
of  a  judgment  of  the  highest  state  conrt 
adverse  to  owner  of  claim  based  on 
apex  and  extralateral  rights  provision 
of  R.  S.  §  2322,  post  §  4618.  Stewart 
Mining  Co.  y.  Ontario  Mining  Go. 
(1915)  35  Sup.  Ct  610,  237  U.  S.  350, 
59  I/.  Ed.  989,  affirming  judgment 
(1913)   132  Pac.  787,  23  Idaho,  724. 

Excessiveness  of  award  for  sufferini; 
of  deceased  railway  employ^  in  action 
under  Employers'  liabili^  Act  April  22, 
1908,  as  amended  by  Act  April  5,  1910, 
post,  §  8662,  is  a  question  of  fact  not 
reviewable  on  writ  of  error.  St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Craft  (1915)  35 
Sup.  Ct.  704,  237  U.  S.  648,  59  L.  Ed. 
1160,  affirming  judgment  (Ark.  1914) 
171  S.  W.  1185. 

Findings  of  fact  in  cases  other  than 
those  arising  under  the  contract  clause 
of  the  federal  Constitution  are  conclu- 
sive, unless  it  is  claimed  that  a  federal 
right  has  been  denied  by  a  finding  with- 
out support  in  the  evidence.  Evidence 
held  to  support  finding  that  a  corpora- 
tion was  doing  business  within  the  state 
other  than  interstate  commerce,  so  that 
such  finding  is  conclusive.  Interstate 
Amusement  Co.  v.  Albert  (1916)  36  S. 
St.  168,  239  U.  S.  560,  60  L.  Ed.  — . 

(P)  DetemUnaiion  and  Disposition  of 
cause 

134.  Authority  In  generals— The  court 
under  Act  1789,  §  25,  incorporated  into 
this  section,  may  examine,  and  reverse 
or  affirm,  judgment  or  decree.  Martin 
v.  Hunter  (1816)  14  U.  S.  (1  Wheat) 
304,  4  L.  Ed.  97;  Home  Ins.  Co.  v. 
City  Council  of  Augusta  (1876)  93  U. 
S.  116,  23  L.  Ed.  825. 

Where  the  state  court  decided  that  a 
suit  on  a  marshal's  bond  was  rightly 
brought  in  the  name  of  the  partgr  in- 
jured, the  court  could  not  rorexamine 
the  judgment  as  to  the  construction  of 
the  statute  limiting  suits  on  such  bonds 
to  six  years,  the  defense  set  up  being 
merely  as  to  the  form  of  the  action. 
Montgomery  v.  Hernandez  (1827)  12 
Wheat.  129,  131,  6  L.  Ed.  575. 

The  judgment  of  the  court  maat  be 
confined  to  the  error  alleged  in  the 
decision  of  the  state  court  on  the  con- 
struction of  the  act  of  Congress  before 
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the  state  court  Pollard  ▼.  Kibbe 
(1840)  14  Pet.  353,  360,  10  L.  Ed.  490. 

It  is  no  part  of  the  functions  of  the 
supreme  court  to  review  the  dcoisions 
of  the  state  courts  construing  their 
statutes  or  assume  jurisdiction  over 
them  on  the  pretense  that  their  judg* 
ments  have  impaired  the  obligations  of 
contracts.  The  power  delegated  is  for 
the  restraint  of  unconstitutional  legis- 
lation by  the  states,  and  not  for  the 
correction  of  alleged  errors  committed 
by  their  judiciary.  Commercial  Bank 
of  Cincinnati  v.  Buckingham  (1847)  5 
How.  317,  343,  12  L.  Ed.  160. 

The  provision  that  judgment  of  a 
state  court  may  be  re-examined  and 
reversed  or  affirmed  on  writ  of  error 
in  the  same  manner  as  if  it  was  ren- 
dered or  passed  in  the  court  of  the 
United  States,  refers  to  the  manner  of 
hearing  the  writ  and  the  general  rules 
which  govern  the  progress  to  final  judg- 
ment, and  does  not  prescribe  the  con- 
siderations which  should  govern  the 
court  in  forming,  its  judgment  Mur- 
dock  V.  City  of  Memphis  (1874)  87  U. 
S.   (20  Wall.)  590,  22  L.  Ed.  429. 

The  re-enactment  of  H.  S.  §  709,  em- 
bodied herein  manifests  a  purpose  to 
continue  in  force  the  power  to  render 
the  judgment  required  by  the  ends  of 
justice.  Ballew  v.  U.  S.  (1895)  16 
Sup.  Ct  263,  208,  160  U.  S.  187,  40  L. 
Ed.  388. 

The  repeal  by  Act  Feb.  18,  1875,  of 
the  provision  contained  in  K.  S.  {  709, 
authorizing  the  supreme  court,  in  its 
discretion,  to  proceed  to  final  decision, 
and  itself  award  execution,  in  cases 
conaing  up  from  state  courts,  did  not 
affect  the  general  power  conferred  by 
section  709,  by  which  the  judgment  of 
the  state  court  may  be  '^re-examined 
and  reversed  or  affirmed.'*  Stanley  v. 
Schwalby  (1896)  162  U.  S.  255,  16 
Sop.  Ct  754,  40  L.  Ed.  960. 

135.  Authority  to  render  final  deci- 
sion and  effect  thereof^— If  a  state 
court,  to  which  a  case  is  remanded  by 
the  supreme  court,  refuse  to  execute 
the  mandate,  the  latter  court  will  pro- 
ceed to  a  final  decision,  and  award  ex- 
ecution thereon.  Martin  v.  Hunter's 
Lessee  (1816)  14  U.  S.  (1  Wheat)  304, 
4  L.  Ed.  97. 

A  final  judgment  of  the  court  is  con- 
clusive upon  the  rights  that  it  de- 
cides, and  no  statute  has  provided  a 
process  by  which  it  can  reverse  its  own 
jud  laments.  Martin  v.  Hunter's  Lessee 
(1816)  14  U.  S.  (1  Wheat)  305,  4  L. 
Ed.  97. 

The  court  for  the  correction  of  errors 
of  New  York,  having  affirmed  a  deci- 
sion of  the  supreme  court  deciding  that 
defendant,  though  a  consul  general  of 
the  king  of  Saxony,  was  liable  to  suit  in 
a  state  court,  was  reversed  by  the  su- 
preme court  of  the  United  States.  Un- 
der the  mandate  of  reversal,  the  court 
for  the  correction  of  errors  decided  that 
defendant  was  not  liable  to  suit,  but  de- 
cided that  it  could  not  reverse  the  su- 


preme court  because  the  case  was  not 
properly  presented  in  the  record.  Held, 
that  this  action  of  a  state  court  was  not 
disobedient  to  the  mandate  of  the  Unit- 
ed States  supreme  court  Davis  v, 
Packard  (1834)  33  U.  S.  (8  Pet)  312, 
8  L.  Ed.  957. 

Where  a  cause  has  once  before  been 
remanded  to  a  state  court,  and  is  in 
the  Supreme  Court  on  a  second  writ 
of  error,  the  court  may  remand  the 
cause  or  proceed  to  a  final  decision. 
Magwire  v.  Tyler  (1872)  17  WaU.  253, 
289,  21  L.  Ed.  576. 

Under  the  statutes  and  practice  of 
Texas,  the  appellate  courts  of  that 
state,  upon  reviewing  a  judgment  on  a 
statement  of  the  case  certified  by  the 
judge  below,  are  authorized  to  render 
such  a  judgment  as  should  have  been 
rendered  by  the  court  below;  and,  when 
a  case  so  reviewed  by  an  appellate 
court  of  Texas  is  brought  to  the  su- 
preme court  of  the  United  States  on 
writ  of  error,  that  court,  on  reversing 
the  decision,  may  enter  a  judgment 
finally  disposing  of  the  case,  instead  of 
merely  remanding  it  for  further  pro- 
ceedings not  inconsistent  with  the  opin- 
ion. Stanley  v.  Schwalby  (1896)  162 
U.  S.  255,  16  Sup.  Ct  754,  40  L.  Ed. 
960. 

Where  the  supreme  court  of  the 
United  States  has  passed  upon  a  judg- 
ment by  a  state  court,  the  supreme 
court  of  the  state  has  a  right  to  ex- 
amine the  case  to  determine  whether 
the  supreme  court  of  the  United  States 
was  justified  in  assuming  jurisdiction. 
Dennie  v.  Harris  .(1830)  26  Mass.  (9 
Pick.)  364.  The  court  of  appeals  of 
Virginia  will  consider  whether  a  man- 
date issued  by  the  supreme  court  of  the 
United  States,  directing  it  to  enter  a 
judgment  reversing  one  which  it  here- 
tofore pronounced,  be  authorized  '  y  the 
constitution  or  not,  and,  being  of  opin- 
ion that  such  mandate  is  not  so  au- 
thorized, will  disobey  it  Hunter  v. 
Martin  (Va.  1813)  4  Munf.  1. 

136.  — »  Moot  questions.— Where  the 

judgment  is  paid  pending  error,  the  case 
will  be  dismissed  for  want  of  an  actual 
controversy.  Little  v.  Bowers  (1890) 
10  Sup.  Ct.  620,  134  U.  S.  547,  33  L. 
Ed.  1016.  The  court  is  limited  in  its 
jurisdiction  to  cases  involving  actual 
controversies,  and  in  which  its  judg- 
ment will  be  effective;  and  though  a 
case  is  one  brought  to  review  the  de- 
cision of  a  state  court,  and  involving  a 
federal  question,  the  decision  of  which 
may  affect  the  rights  of  the  parties  in 
other  proceedings,  if,  by  reason  of 
events  occurring  subsequent  to  the 
rendition  of  the  judgment  sought  to  be 
reversed,  the  particular  relief  sought 
in  that  action  by  the  plaintiff  in  error 
cannot  be  afforded,  the  writ  of  error 
will  be  dismissed.  Kimball  v.  Kimball 
(1899)  19  S.  Ct  639,  174  U.  S.  158, 
43  L.  Ed.  932. 
A  writ  of  error  to  review  judgment 
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in  an  action  for  usurpation  of  piA>lic 
office,  instituted  under  Shannon's  Code 
Tenn.  §  5165  et  seq.,  on  the  relation  of 
persons  superseded  therein  by  a  legis- 
lative act  challenged  as  unconstitution- 
al, will  be  dismissed  where  the  terms  of 
office  of  all  the  parties  to  the  suit,  \  oth 
relators  and  defendants,  have  expired. 
Tennessee  v.  Condon  (1903)  23  Sup. 
Ct.  579,  581,  189  U.  S.  64,  47  L.  Ed. 
709. 

Compliance  by  a  foreign  corporation 
with  a  judgment  of  the  highest  state 
court  ousting  it  from  doing  business  in 
the  state  until  it  should  satisfy  the  re- 
quirements exacted  by  the  state  laws 
of  foreign  corporations  precludes  any 
review  of  such  judgment  in  the  federal 
Supreme  Court,  although,  in  another 
similar  suit  pending  in  the  state  courts, 
such  judgment  is  pleaded  as  decisive  of 
all  or  some  of  the  issues.  American 
Book  Co.  V.  Kansas  ex  rel.  Nichols 
(1904)  24  Sup.  Ct.  894,  395,  193  U.  S. 
49,  48  L.  Ed.  613. 

A  writ  of  error  to  review  a  judgment 
refusing  to  cancel  revocation  of  a  per- 
mit to  do  business  in  the  state,  granted, 
renewable  annually,  to  a  foreign  in- 
surance company,  must  be  dismissed, 
where  the  permit  has  become  of  no 
efitect  by  lapse  of  one  year  since  it  was 
granted.  Security  Mut.  Life  Ins.  Co. 
V.  Prewitt  (1906)  26  Sup.  Ct.  314,  315, 
200  U.  S.  446,  50  L.  Ed.  545. 

137.  Authority  to  dismiss  cause.* 
A  writ  of  error  must  be  dismissed, 
where  the  record  does  not  contain  final 
judgment.  People  of  State  of  Illinois 
ex  rcl.  Gersch  v.  City  of  Chicago 
(1913)  33  S.  Ct.  178,  226  U.  S.  451,  57 
L.  Ed.  295.  And  will  be  dismissed 
where  the  record  fails  to  show  facts 
necessary  to  give  jurisdiction.  Keene 
V.  Clark  (1836)  10  Pet.  291,  292,  9  L. 
Ed.  429;  Crawford  v.  Branch  of  Bank 
of  Alabama  (1849)  48  U.  S.  (7  How.) 
279,  12  L.  Ed.  700;  Carter  v.  Bennett 
(1853)  56  U.  S.  (15  How.)  354,  14 
L.  Ed.  727;  Christ  Church  v.  County 
of  Philadelphia  (1857)  61  U.  S.  (20 
How.)  26,  15  L.  Ed.  802;  MUlingar  ▼. 
Hartupee  (1867)  73  U.  S.  (6  Wall.) 
258, 18  L.  Ed.  829;  Suydam  v.  WUliam- 
son  (1857)  20  How.  427,  15  L.  Ed. 
978;  Goodenough  Horse-Shoe  Mfg.  Co. 
v.  Rhode  Island  Horse-Shoe  Co.  (1877) 
154  U.  S.  635,  14  Sup.  Ct.  1180.  24  L. 
Ed.  368;  Eustis  v.  BoUes  (1893)  14 
Sup.  Ct  131,  133,  150  U.  S.  361,  37 
L.  Ed.  1111;  Winter  v.  City  CouncU 
of  Montgomery  (1895)  15  Sup.  Ct  649, 
650,  156  U.  S.  385,  39  L.  Ed.  460;  New 
York,  Cent.  &  H.  R.  R.  Co.  v.  City  of 
New  York  (1902)  22  S.  Ct  916,  186  U. 
S.  269,  46  L.  Ed.  1158,  dismissing  writ 
of  error  In  re  New  York  Cent  &  H.  R. 
R,  Co.  (1900)  63  N.  Y.  S.  52,  49  App. 
Div.  281,  and  (1900)  57  N.  B.  1119, 
163  N.  Y.  604. 

When  want  of  jurisdiction  is  patent, 
or  can  be  readily  discerned  by  examina- 
tion of  the  record  in  advance  of  ex- 
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amination  of  the  questions  on  tbe  mer- 
its, the  court  will  entertain  and  act  on 
a  motion  to  dismiss  for  want  of  juris- 
diction. Semple  v.  Hagar  (1S66)  4 
WaU.  431,  434, 18  L.  Ed.  402.  And  wiU 
be  dismissed  if  the  judgment  only  in- 
volves the  construction  of  a  state  law 
admitted  to  be  valid.  Michigan  C.  R. 
Co.  V.  Michigan  S.  R.  Co.  (1856)  19 
How.  378,  379, 15  L.  Ed.  689.  And  dis- 
miss on  motion  where  the  state  court 
refused  to  entertain  an  appeal  on  the 
ground  that  the  matters  involved  were 
purely  pecuniary,  and  that  the  amount 
in  controversy  was  less  than  sufficient 
to  give  it  jurisdiction  under  the  state 
constitution.  Callan  v.  Bransford 
(1891)  11  Sup.  Ct  519,  139  U.  S.  197, 
85  L.  Ed.  144.  But  will  not  dismiss 
if  the  court  can  see  a  federal  ques- 
tion raised,  though  somewhat  obscure- 
ly, and  though  it  may  be  clearly  con- 
vinced that  the  decision  of  the  state 
court  was  correct.  Pennywit  v.  Eaton 
(1872)  15  Wall  380,  381,  21  L.  Ed.  72. 
The  conclusion  that  a  writ  of  error 
has  been  prosecuted  for  delay  is  a  nec- 
essary inference  from  an  order  of  dis- 
missal for  its  frivolous  character. 
Deming  v.  Carlisle  Packing  Co.  (1912) 
33  S.  Ct  80,  226  U.  S.  102,  57  L.  Ed. 
140,  dismissing  writ  of  error  Carlisle 
Packing  Co.  v.  Deming  (1911)  114  P. 
172,  62  Wash.  455. 

138.  Authority  to  afBrniw— The  court, 
deciding  that  the  federal  questions  were 
correctly  decided  by  the  state  court 
will  affirm  judgment  Myrick  v.  Thomp- 
son (1876)  99  U.  S.  291,  297,  25  L.  Ed. 
324;  Raymond  v.  Thomas  (1875)  91 
U.  S.  712,  716,  23  L.  Ed.  434;  Suydam 
V.  Williamson  (1857)  61  U.  S.  (20 
How.)  427,  15  L.  Ed.  978. 

A  motion  to  affirm  should  be  granted, 
where  the  assignments  of  error  are 
frivolous  and  the  court  is  convinced 
that  the  writ  was  taken  only  for  delay. 
Bl^'the  V.  Hinckley  (1901)  21  S.  Ct 
390,  180  U.  S.  333.  45  L.  Ed.  557.  Or 
where  the  proposition  on  which  the 
contention  as  to  jurisdiction  rests  is 
entirely  without  foundation.  Cornell 
Steamboat  Co.  v.  Phoenix  Const  Co. 
(1914)  34  S.  Ct  701,  233  U.  S.  593. 
58  L.  Ed.  1107,  affirming  judgment  Phe- 
nix  Const.  Co.  v.  Cornell  Steamboat 
Co.  (1913)  103  N.  E.  891,  210  N.  Y. 
113. 

A  decree  enjoining  a  carrier  from 
further  violation  of  a  law  fixing  rates 
for  the  carriage  of  coal  within  the  state, 
over  the  objection  that  the  maximum 
rates  so  fixed  are  inadequate  and  con- 
fiscatory, will  be  affirmed  where  the 
evidence  leaves  the  question  of  reason- 
ableness in  doubt,  but  without  prejudice 
to  the  right  of  the  carrier  to  reopen 
the  case  by  appropriate  proceedings, 
if,  after  adequate  trial,  it  thinks  it  can 
prove  more  clearly  the  contiscatory 
character  of  the  rates.  Northern  Pac 
Ry.  Co.  V.  State  of  North  DakoU 
(1910)   30  S.  Ct  423,  216  U.  S.  579, 
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54  L.  Ed.  624,  affirming  decree  State  v. 
Northern  Pac.  Ry.  Oo.  (1909)  120  N. 
W.  869,  19  N.  D.  45,  26  L.  R.  A.  (N. 
S.)   1001. 

139.  Authority  to  reveroe.— An  adju- 
dication that  a  law  enacted  in  the  ex- 
ercise of  the  police  power  of  the  state 
is  not  within  the  constitutional  inhibi- 
tion of  impairment  of  obligation  of  con- 
tracts, or  deprivation  of  property  with- 
out due  process,  or  equal  protection  of 
the  laws,  will  not  be  reversed  on  gen- 
eral ideas  of  the  requirements  of  nat- 
ural justice,  apart  from  the  constitu- 
tional provisions  involved.  New  York 
&  N.  E.  R.  Co.  V.  Bristol  (1894)  14 
Sup.  Ct,  437,  442,  151  U.  S.  556,  38  L. 
Ed.  269. 

The  decision  of  a  state  court  that  a 
charter  exemption  from  taxation  of  the 
property,  of  whatever  kind  and  de- 
scription, belonging  or  appertaining  to  a 
theological  seminary,  <does  not  include 
property  owned,  rented,  or  held  by  it 
as  an  investment,  but  not  used  in  imme- 
diate connection  with  the  seminary,  al- 
though the  income  thereof  is  used  only 
for  the  purposes  of  the  school,  is  not 
so  obviously  erroneous  as  to  require 
reversal,  because  the  charter  provides 
that  the  act  "shall  be  construed  liber- 
ally in  all  courts  for  the  purposes  there- 
in expressed."  Board  of  Directors  of 
Chicago  Theological  Seminary  v.  Peo- 
ple of  State  of  Illinois  (1903)  23  S. 
Ct.  386,  188  U.  S.  662,  47  L.  Ed.  641; 
affirming  judgments  (1901)  59  N.  E. 
977,  189  III.  439,  and  (1901)  61  N.  E. 
1022,  193  111.  619. 

The  court  cannot  reverse  the  ded- 
sions  in  regard  to  questions  of  general 
justice  and  equitable  considerations  in 
the  taking  of  property.  Hooker  v.  Los 
Anireles  (1903)  23  Sup.  Ct.  395,  397, 
188  U.  S.  314,  47  L.  Ed.  487,  63  L.  R. 
A.  471. 

The  court  cannot,  independently  of 
the  federal  questions  involved,  reverse* 
a  judgment  on  the  ground  that  a  state 
statute,  enacted  after  the  judgment  un- 
der review  was  rendered,  had  the  effect 
of  depriving  the  state  of  the  power  to 
enforce  6uch  judgment.  Campbell  v. 
State  of  CaUfornia  (1906)  26  S.  Ct. 
182,  200  U.  S.  87,  50  L.  Ed.  382;  af- 
firming decree  In  re  Campbell's  Estate 
(1903)  77  P.  674,  143  Cal.  623. 

Where  the  trial  judge  called  in  an 
advisory  jury  and  the  state  supreme 
court  on  appeal  treated  the  instructions 
of  the  trial  judge  to  the  jury  as  imma- 
terial and  re-established  the  facts,  the 
federal  supreme  court  can  reverse  only 
for  errors  in  the  opinion  of  the  state 
supreme  court  Mammoth  Min.  Co.  v. 
Grand  Central  Min.  Co.  (1909)  29  Sup. 
Ct.  413,  414,  213  U.  S.  72,  53  L.  Ed. 
702. 

Judgment  dismissing  appeal  to  re- 
strain enforcement  of  ordinance  fixing 
gas  rates  without  prejudice  to  a  later 
suit,  after  ordinance  which  had  not  been 
enforced  had  been  given  a  fair  test, 
held  not  to  be  disturbed.     Cedar  Rap^ 


ids  Gas  Light  Co.  v.  City  of  Cedar  Rap- 
ids (1912)  32  S.  Ct.  389,  223  U.  S.  655. 
56  L.  Ed.  594,  affirming  decree  (1909) 
120  N.  W.  960,  144  Iowa,  426,  138  Am. 
St.  Rep.  299. 

Federal  Supreme  Court,  reversing 
judgment  of  state  court  which  erro- 
neously held  that  adverse  possession 
after  Act  April  28,  1904,  confirming 
conveyances  heretofore  made  by  the 
Northern  Pacific  Railroad  of  its  right 
of  way  outside  the  200-foot  limit,  could 
be  considered  in  determining  whether 
possession  had  ripened  into  title,  will 
leave  open  question  of  adverse  posses- 
sion as  completed  prior  to  that  act 
which  the  state  court  did  not  deter- 
mine. Northern  Pac.  Ry.  Co.  v.  Con- 
cannon  (1915)  36  S.  Ct.  156. 

140.  Authority  to  modify.— A  judg- 
ment of  ouster  and  fine  against  a  for* 
eign  corporation  in  quo  warranto,  which 
cannot  be  reversed  on  the  federal  ques- 
tion involved,  cannot  be  modified  or 
amended.  Standard  Oil  Co.  of  Indiana 
V.  St«te  of  Missouri  ex  inf.  Hadley 
(1912)  32  S.  Ct.  406,  224  U.  S.  270,  56 
L.  Ed.  760,  affirming  judgment  State  ex 
inf.  Hadley  v.  Standard  Oil  Co.  (1909) 
116  S.  W.  902,  218  Mo.  1. 

141.  Conclusiveness     of     decision.— 

Where  a  question  as  to  the  validity  of 
a  judgment  of  the  Supreme  Court  of 
a  state  was  raised  in  such  court  by  a 
petition  for  rehearing,  and  decided  ad- 
versely to  the  petitioner,  who  thereupon 
removed  the  case  to  the  Supreme  Court 
of  the  United  States  by  writ  of  error, 
where  the  same  question  was  raised, 
and  the  judgment  of  the  state  court  was 
afiirmed,  such  question  is  res  judicata, 
and  cannot  be  again  raised  collaterally 
between  the  parties.  German  Savings 
&  Loan  Soc.  v.  TuU  (1905)  136  Fed.  1, 
69  C.  C.  A.  1,  writ  of  certiorari  denied 
(1906)  26  S.  CL  757,  200  U.  S.  621,  50 
L.  Ed.  624.  See,  also,  State  v.  Ardoin, 
24  So.  802,  51  La.  Ann.  169,  72  Am. 
St  Rep.  454. 

Where  the  same  questions  were  be- 
fore the  supreme  court  as  were  raised 
by  a  bill  in  the  circuit  court,  a  decision 
by  the  latter  was  unnecessary.  New 
York  &  N.  E.  R,  Co.  v.  Woodruff  (C.  C. 
1890)  42  Fed.  468. 

A  dismissal  of  an  appeal  on  the 
ground  that  a  local  question  decided 
was  broad  enough  to  dispose  of  the 
case,  independent  of  any  federal  ques- 
tion, is  conclusive  in  a  subsequent  suit 
in  a  federal  court  involving  the  same 
f&cts  and  questions,  and  the  alleged  fed- 
eral question  will  not  be  considered. 
Kingman  v.  Holthaus  (C.  C.  1893)  59 
Fed.  305. 

Although,  under  section  25  of  the 
United  States  judiciary  act,  there  is  a 
limited  right  of  appeal  to  the  tjnited 
States  supreme  court,  yet  that  provision 
was  only  to  give  the  United  States  pow- 
er to  enforce  the  constitution,  and  not 
to  make  decisions  uniform,  so  that  this 
court  is  not  bound  by  the  decisions  of 
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the  United  States  supreme  court,  as  an 
inferior  court  is  by  the  decisions,  upon 
matters  of  law,  of  its  appellate  tribunal. 
Skelly  V.  Jefferson  Branch  Bank  (1850) 
9  Ohio  St.  606. 

See,  also,  Const,  art.  3,  §§  1,  2,  post, 
for  full  exposition  of  cases  on  subject 
of  effect  of  decisions  as  precedents  and 
as  res  judicata. 

142.  Mandate  and  proceedings  In 
state  court.— When  the  judgment  of  the 
highest  state  court  is  reversed,  and 
that  of  the  subordinate  state  court  af- 
firmed, the  mandate  goes  to  the  subor- 
dinate court,  and  the  costs  of  both 
courts  will  be  allowed.  Gierke  v.  Har- 
wood  (1797)  3  Dall.  342,  343,  1  L.  Ed. 
628. 

Where  a  state  court  refuses  to  pro- 
ceed with  a  case  as  dii*ected  in  the  man- 
date of  the  Supreme  Court  because  it 
decides  that  the  petition  was  a  pro- 
ceeding to  obtain  equitable  relief  in  re- 
spect to  land,  and  that  the  legal  title  to 
the  premises  could  not  be  tried  and  ad- 
judged thereunder,  and  that  t^e  suit 
could  not  be  maintained,  as  plaintiff 
had  a  plain,  adequate,  and  complete 
remedy  at  law,  the  Supreme  Court  has 
jurisdiction  on  a  second  writ  of  error, 
to  review  its  decision.  Magwire  v.  Ty- 
ler (1872)  17  WalL  253,  284,  21  L.  Ed. 
576. 

State  courts  have  no  power  to  deny 
the  jurisdiction  of  the  Supreme  Court 
in  a  case  brought  to  it  for  decision  and 
sent  back  with  its  mandate.    Id. 

A  mandate  which  directs  entry  of 
a  decree  in  conformity  with  the  opin- 
ion dividing  the  damages  caused  in  a 
collision  between  vessels  held  in  fault, 
but  leaving  undisturbed  a  judgment  ob- 
tained by  the  owners  of  the  cargo 
against  one  of  such  vessels  for  the  full 
amount  of  their  damages,  does  not  re- 
quire that  such  decree  provide  for  the 
recoupment  by  the  latter  vessel  of  one- 
half  of  the  damages  to  such  cargo  from 
the  moiety  of  damages  awarded  to  the 
other  vessel.  Union  Steamboat  Co.  v. 
Erie  &  W.  Transp.  Co.  (1903)  23  S.  Ct 
504,  189  U.  S.  363,  47  L.  Ed.  854,  af- 
firming decree  The  New  York  (1901) 
108  Fed.  102,  47  C.  C.  A.  232. 

Action  of  highest  court  of  a  state  in 
remanding  a  cause  to  be  retried  on  the 
settled  principles  of  law  as  theretofore  . 
declared  in  its  decisions,  instead  of  re- 
quiring the  further  proceedings  to  con- 
form to  the  opinion  of  the  federal  Su- 
preme Court,  as  the  mandate  of  that 
court,  which  had  reversed  a  judgment 
of  the  state  court,  required,  is  not  cause 
for  reversing  the  judgment  rendered  on 
the  second  trial  and  affirmed  by  the 
highest  state  court,  where  the  change  in 
the  form  of  the  mandate  has  not  work- 
ed prejudice.  Schlemmer  v.  Buf- 
falo, R.  &  P.  Ry.  Co.  (1911)  31  S.  Ct 
561,  220  U.  S.  590,  55  L.  Ed.  596,  af- 
firming judgment  (1909)  71  A.  1053,  222 
Pa.  470. 

No  state  statute  can  empower  a  state 
court,  when  assessing  damages  to  a  sue- 

(1702) 


cessful  plaintiff  in  mandamus,  to  allow 
attorneys'  fees  for  services  in  the  fed- 
eral Supreme  Court  on  writ  of  error 
unsuccessfully  prosecuted  by  defendant, 
where  such  award  was  in  conflict  with 
the  settled  rule  in  the  federal  Supreme 
Court.  Allowance  of  a  writ  of  error 
with  supersedeas  to  review  awarding 
mandamus  does  not  preclude  the  state 
court,  after  its  judgment  has  been  af- 
firmed from  assessing,  under  Gen.  St. 
Kan.  1909.  §  6319  (Code  Civ.  Proc 
Kan.  §  723),  as  part  of  the  damages, 
plaintiirs  business  losses  suffered  dur- 
ing the  proceedings  in  the  federal  Su- 
preme Court  from  defendant's  refusal 
to  obey  the  mandamus.  Missouri  Pac 
R.  Co.  V.  Larabee  (1914)  34  S.  Ct  979, 
234  U.  S.  459.  58  L.  Ed.  1398,  revers- 
ing judgment  Larabee  Flour  Mills  Co. 
V.  Missouri  Pac.  Ry.  Co.  (1911)  116  P. 
901,  85  Kan.  214. 

A  certificate  from  the  clerk  of  the 
supreme  court  of  the  United  States, 
stating  that  a  judgment  of  the  supreme 
court  of  Alabama  had  been  reversed 
there,  and  thence  remanded,  that  such 
further  proceedings  might  be  had  there- 
in, in  conformity  to  the  judgment  and 
decree  of  that  court,  *'as  according  to 
right  and  justice,  and  the  constitutioD 
and  laws  of  the  United  States,  ought  to 
be  had,"  does  not  inhibit  the  supreme 
court  of  Alabama  from  looking  into  the 
record,  and  deciding  the  case  upon  some 
point  which  did  not  arise  in  judgment 
before  the  supreme  court  of  the  United 
States,  the  decision  of  that  court  being 
conclusive  only  upon  the  points  there 
adjudged.  Ck)odtitle  v.  Kibbe  (1840)  1 
Ala.  403. 

By  a  legal  fiction  it  may  be  said  that 
the  time  between  the  submission  and 
determination  of  a  cause  is  but  one  day; 
hence,  though  a  party  may  die  between 
the  time  of  the  decision  in  the  supreme 
court  of  the  state  and  the  filing  of  the 
-mandate  of  the  supreme  court  of  the 
United  States  on  reversal,  no  change  of 
parties  will  be  made  in  the  supreme 
court  before  carrying  into  effect  the 
judgment  of  the  United  States  court 
Cunningham  y.  Ashley  (1853)  13  Ark. 
(8  Eng.)  653. 

A  decision  of  the  federal  supreme 
court  will  be  held  to  be  the  binding  law 
of  the  case,  but,  that  decision  having 
been  in  part  a  decree  allowing  the  par- 
ties to  amend  their  pleadings,  **so  that 
the  merits  of  the  case  may  be  fully 
presented  and  proved  as  equity  may  re- 
quire,'* and  new  parties  and  issues  hav- 
ing in  consequence  arisen  upon  the  rec- 
ord, these  issues  will  be  decided  with 
reference  as  well  to  the  general  princi- 
ples of  equity  as  to  the  decision  of  the 
United  States  court  LyUe  v.  State 
(1857)  17  Ark.  608. 

Whore  a  judgment  affirming  a  divorce 
decree,  was  reversed  on  a  writ  of  er- 
ror on  the  coming  down  of  the  remitti- 
tur from  the  federal  court  and  the  filing 
thereof  in  the  state  Supreme  Court, 
the  appeal  from  the  decree  was  then 
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pending  in  the  state  coort  for  Buch  fur- 
ther disposition  as  the  court  deemed 
proper,  not  inconsistent  with  the  opin- 
ion of  the  federal  court  Harding  y. 
Harding  (1006)  83  P.  434,  148  Cal.  397. 

The  Court  of  Appeals  of  Kentucky  on 
reversal  by  the  Supreme  Court  of  the 
United  States  of  its  judgment  of  affirm- 
ance of^the  judgment  for  plaintiff  will, 
as  under  its  practice  and  Civ.  Code 
Prac.  Ky.  §  761,  subd.  2,  it  would  have 
done  had  it  itself  reversed  the  judgment 
of  the  trial  court,  remand  the  case  for  a 
new  trial;  a  final  judgment  dismissing 
plain  tifiTs  petition  not  being  required 
by  the  opinion  or  mandate  of  the  Su- 
preme Court,  and  it  being  possible 
plaintiff  may  be  able  to  supply  lacking 
evidence  of  proximate  cause.  St  Louis, 
L  M.  &  S.  Ry.  Co.  v.  McWhirter  (1913) 
150  S.  W.  796,  155  Ky.  301. 

Where  a  case  from  the  supreme  court 
of  Louisiana  has  been  reversed  on  writ 
of  error  by  the  supreme  court  of  the 
United  States  on  a  plea  of  prescription, 
and  remanded,  the  supreme  court  of  the 
state  will  make  a  decree  to  conform  to 
the  rulings  of  the  supreme  court  of  the 
United     States.       Stewart    v.     Bloom 

(1871)  23  La.  Ann.  748. 

Where  the  federal  supreme  court  af- 
firms a  judgment,  effect  must  be  given 
thereto.  Thorman  v.  Broderick  (1900) 
27  So.  735,  52  La.  Ann.  1298. 

It  seems  that,  when  a  case  is  revers- 
ed in  the  Supreme  Court  of  the  United 
States  on  one  issue  and  remanded  to 
the  state  court  for  further  proceedings 
in  accordance  therewith,  the  latter 
court  may  reopen  the  record  for  the 
correction  of  other  errors  appearing 
thereon  of  which  the  state  courts  have 
sole  jurisdiction.     Gibson  v.  Chouteau 

(1872)  50  Mo.  85. 

State  appellate  court  on  reversal  and 
remand  by  the  United  States  Supreme 
Court,  but  allowing  a,  determination  of 
questions  previously  undecided,  must 
presume  in  aid  of  jurisdiction  that  the 
Supreme  Court  taking  jurisdiction  of 
the  cause  on  writ  of  error  directed  to 
the  state  appellate  court,  acquired  the 
record  therefrom  or  from  the  trial 
court.  Where  the  federal  Supreme 
Court  takes  jurisdiction  of  a  cause  on 
writ  of  error  directed  to  a  state  appel- 
late court  only  after  such  court  has  lost 
jurisdiction  by  remittitur  of  the  cause, 
nevertheless  the  federal  court  acquires 
jurisdiction  by  ousting  that  of  the  trial 
court,  and  its  remand  to  the  state  ap- 
pellate court  revests  such  court  with  ju- 
risdiction to  determine  matters  undis- 
posed of,  but  not  to  review  the  former 
decisions.  Simonson  v.  Monson  (S.  D. 
1015)  153  N.  W.  1020. 
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Pet  97,  101,  10  L.  Ed.  900;  MobUe  v. 
Eslava  (1842)  16  Pet  234,  242,  10  L. 
Ed.  048;  Prigg  v.  Pennsylvania  (1842) 

16  Pet.  539,  608, 10  L.  Ed.  1060;  Mobile 
V.  Emanuel  (1843)  1  How.  95,  98,  11  L. 
Ed.  60;  In  re  Barry  (1844)  2  How.  65. 

11  L.  Ed.  181;  Hunt  v.  Palao  (1846)  4 
How.  589,  590.  11  L.  Ed.  1115;  Fox  v. 
Ohio  (1847)  5  How.  410,  411,  12  L.  Ed. 
213;  CoUier  v.  Stanbrough  (1848)  6 
How.  14,  12  L.  Ed.  324;  West  River 
Bridge  Co.  v.  Dix  (1848)  6  How.  507, 
630,  12  L.  Ed.  535;  Erwin  v.  Lowry 
(1840)  7  How.  172,  184,  12  L.  Ed.  655; 
Peck  V.  Jenness  (1840)  7  How.  612,  625, 

12  L.  Ed.  841;  Baltimore  &  Susque- 
hanna R.  Co.  V.  Nesbit  (1850)  10  How. 

305,  306, 13  L.  Ed.  469;  Butler  v.  Penn- 
sylvania (1850)  10  How.  402,  414,  13  L. 
Ed.  472;  Vincennes  University  v.  In- 
diana (1852)  14  How.  268,  271,  14  L. 
Ed.  416;  Cunningham  v.  Ashley  (1852) 

14  How.  377,  378,  14  L.  Ed.  462;  De- 
hiuriere  v.  Emison  (1853)  15  How.  525. 
535,  14  L.  Ed.  800;  Piqua  Branch  of 
State  Bank  v.  Knoop  (1853)  16  How. 
369,  376,  14  L.  Ed.  977;  Poydras  de  la 
Lande  v.  Louisiana  (1854)  17  How.  1, 

15  L.  Ed.  93;  McBlair  v.  Gibbes  (1854) 

17  How.  232,  235.  15  L.  Ed.  132;  Wil- 
liams V.  Same  (1854)  17  How.  239,  260, 
15  L.  Ed.  135;  Ham  v.  Missouri  (1855) 

18  How.  126,  128.  15  L.  Ed.  3.34;  Le- 
doux  V.  Black  (1855)  18  How.  473,  474, 
15  L.  Ed.  457;  Taylor  v.  Carryl  (1857) 

20  How.  583,  594,  15  L.  Ed.  1028; 
New  York  ex  rel.  Cutler  v.  Dibble 
(1858)  21  How.  366,  368,  16  L.  Ed.  149; 
Springfield  Tp.  v.  Quick  (1859)  22  How. 
56,  57,  68,  16  L.  Ed.  256;  Green  v.  Van 
Buskirk  (1865)  3  Wall.  448,  449,  18 
L.  Ed.  245;  Ex  parte  Milligan  (1866) 
4  Wall.  2,  113,  18  L.  Ed.  281;  New  York 
ex  rel.  Duer  v.  Commissioners  of  Tax- 
es and  Assessments  (1866)  4  Wall.  244, 
255,  18  L.  Ed.  344;  Riggs  v.  Johnson 
County  (1867)  6  Wall.  166,  188,  199,  18 
L.  Ed.  768;  Nashville  v.  Cooper  (1867) 
6  Wall.  247,  253,  18  L.  Ed.  851;  Provi- 
dent Institution  for  Savings  v.  Massa- 
chusetts (1867)  6  Wall.  611,  628,  630, 
18  L.  Ed.  007;  The  Belfast  (1868)  7 
Wall.  624,  634,  19  L.  Ed.  266;  U.  S.  ex 
rel.  Butz  v.  Muscatine  (1869)  8  Wall. 
575.  582,  19  L.  Ed.  490;  Gleason  v. 
Florida  ex  rel.  Attorney  General  (1869) 
9  Wall.  779,  783,  19  L.  Ed.  7.30;  Brad- 
well  V.  Illinois  (1872)  16  WalL  130.  133, 

21  L.  Ed.  442;  First  Nat  Bank  v.  Turn- 
bull  (1872)  16  Wall.  190,  193,  21  L.  Ed. 
296;  Taylor  v.  Taintor  (1872)  16  Wall. 

306,  367,  21  L.  Ed.  287;  In  re  T^ange 
(1873)  18  WaU.  163,  172,  21  L.  Ed.  872; 
Home  L.  Ins.  Co.  v.  Dunn  (1873)  19 
Wall.  214,  227.  22  L.  Ed.  68;  Mechan- 
ics'  &  Traders'  Bank  v.   Union  Bank 

(1703) 


§  1215 


THE  JUDICIAL  GODB 


(Tit.  12c 


(1874)  22  Wall.  276,  288,  289,  22  L.  Ed. 
871;  Doyle  v.  Wisconsin  (1876)  94  U. 
S.  50,  51,  24  L.  Ed.  64;  Hull  v.  De  Cuir 
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S.  472,  45  L.  Ed.  280;  German  Nat 
Bank  v.  Speckert  (1901)  21  Sup.  Ct 
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York  ex  rel.  Amoskeag  Sav.  Bank  of 
Manchester.  N.  H.,  v.  Purdy  (1913)  34 
Sup.  Ct  114.  115,  231  U,  S.  373.  58  L. 
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Fed.  209;  In  re  Reynolds  (D  G.  1904) 
1.S3  Fed.  585;  Ayres  v.  U.  S.  (1908)  44 
Ct  CI.  110. 


§  1215.  (Jud.  Code,  §  238,  as  amended,  Act  Jan.  28,  1915,  c.  22, 
§  2.)  Appeals  and  writs  of  error  from  United  States  district 
courts. 
Appeals  and  writs  of  error  may  be  taken  from  the  district  courts, 
including  the  United  States  district  court  for  Hawaii  and  the  Unit- 
ed States  district  court  for  Porto  Rico,  direct  to  the  Supreme  Court 
in  the  following  cases :  In  any  case  in  which  the  jurisdiction  of  the 
court  is  in  issue,  in  which  case  the  question  of  jurisdiction  alone 
shall  be  certified  to  the  Supreme  Court  from  the  court  below  for  de- 
cision ;  from  the  final  sentences  and  decrees  in  prize  causes ;  in  any 
case  that  involves  -the  construction  or  application  of  the  Constitu- 
tion of  the  United  States ;  in  any  case  in  which  the  constitutional- 
ity of  any  law  of  the  United  States  or  the  validity  or  construction  of 
any  treaty  made  under  its  authority  is  drawn  in  question ;  and  in 
any  case  in  which  the  constitution  or  law  of  a  State  is  claimed  to  be 
in  contravention  of  the  Constitution  of  the  United  States. 

Act  March  3,  1891,  c.  517,  §  5,  26  Stat  827.  Act  Jan.  20,  1897,  c  68,  29 
Stat  492.  Act  April  12, 1900,  c.  191,  §  35.  31  Stat  85.  Act  April  30,  1900.  c 
339,  §  86.  31  Stat  158.  Act  March  3,  1909.  c.  269,  §  1,  35  Stat  838.  Act 
March  3,  1911,  c.  231.  §§  238.  244.  36  Stat  1157.  Act  Jan.  28, 1915,  c.  22,  j  2, 
38  Stat.  804. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  Jan.  28» 
1915,  c.  22.  §  2,  cited  above,  by  inserting,  after  the  words  "United  States  dis- 
trict court  for  Hawaii,"  the  words  "and  the  United  States  district  court  for 
Porto  Rico."  so  as  to  make  the  section  read  as  set  forth  above. 
Section  6  of  said  Act  Jan.  28,  1915,  c  22,  post,  {  1704a,  provided  that  the 
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act  should  not  affect  pending  cases,  and  should  not  repeal  or  modify  Act  March 
2,  1907,  c  2564,  post,  §  1704. 

Notes  of  Deeisions 

(Decisions  affecting   Porto   Rico,    prior   to   amendment  incorporating  provlnlon   for  Porto 
Rico  into  this  section  will  be  found  under  f  1221,  post,  pp.  1779-1782.) 

I.  Construction    and   operation    in    gen- 
eral 

1.  Time  of  taking  effect  of  statute  and  ef- 

fect thereof. 

2.  Jurisdiction  of  supreme  court   in  gen- 

leral. 

8.    Bill   of  review. 

4.    Jurisdiction  under  prior  statutes. 

6.    Patent  and  copyright  cases. 

6.    Revenue   cases. 

7.  Application  of  other  statutes. 

8.  Repeal   of   other  statutes. 

9.  Anti-trust    acts. 

10.  Bankruptcy  cases. 

11.  Contempt 

12.  Copyright  cases. 

13.  Criminal   law. 

14.  Habeas  corpus. 

15.  Interstate  commerce. 

16.  Independent  appeals  or  writs  of  error 

and  election  of  court  for  review. 


11.  Judgments    and    decrees    reviewable 
In  general 

17.  Amount  in  controversy. 

18.  Real,  frivolous,  or  moot  questions. 

19.  Nature  and  finality  of  Judgment 

111.  Federal  questions  reviewable 

(A)  Cases    in   vohich   jurisdiction    of    tha 
court  is  in  issue 


20. 

21. 

22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 

SI. 

82. 


24. 

35. 
36. 

87. 


Nature  of  issue  of  Jurisdiction— Causes 
in  which  direct  appeal  or  writ  of  er- 
ror may  be  taken. 

— -  Jurisdiction  over  defendant  or 
service  of  process. 

Dismissal   of   cause. 

Amount  in  controversy. 

Diversity  of  citizenship. 

Admiralty. 

Attachment  and  garnishment 

Bankruptcy    cases. 

-  Copyright  cases. 

Interstate   commerce. 

Causes  in  which  direct  appeal  or  writ 
of  error  may  not  be  taken.  ^ 

Jurisdiction    of    circuit    courts    of 

appeals. 

Certification  of  federal  questions. 

Finality  of  decision  affecting  right 

of  review  by  certificate. 

Authority  to  certify  questions. 

Time  of  granting   certificate. 

Requisites  and  sufllciency  of  cer- 
tificate. 

• Conclusiveness    of    certificate. 

Mandamus  to  vacate  dismissal  for  want 
of  Jurisdiction. 


iB}  Final  sentences  and  decrees   in   ^rize 

causes 
88.    Jurisdfction. 

(O  Cases  involving  construction'  or  aypli' 
cation  of  federal  constitution 

40.  Jurisdiction  of  supreme  court  in  gen- 

eraL 

(D)  Cases  in  voMch  the  constitutionality  of 
federal  laws  are  drcHcn  in  question 

41.  Jurisdiction  of  supreme  court  in  gen- 

eral. 

42.  Causes  in  which  direct  appeal  or  writ 

of  error  may  be  taken. 

43.  Causes  in  which  direct  appeal  or  writ 

of  error  may  not  be  taken. 

44.    Decisions  under  prior  statute. 


(£)  Cases   in  which   the   validity  or   con- 
struction of  any  treaty  is  draum  in 
question 

45.  Jurisdiction  of  supreme  court. 

(F)  Cases  in  which  the  constitution  or  law 

of  a  state  is  claimed  to  contravene  th^ 

federal  constitution 

46.  Jurisdiction  in  general. 

47.    Elffect  of  decision  of  state  court. 

48.  Validity  of  state  statute. 

49.  Municipal  ordinances  as  law  of  state. 

IV.  Procedure  and  review 

60.    Presentation   of  federal  question. 
6L    Right  to  and  mode  of  review. 
62.    —    Cross-appeal  or  writ  of  error. 

53.  Effect   of  appeal    or   writ  of   error   oo 
power   of   lower  court. 

54.  Scope  of  review. 

55.    Questions   of   fact. 

66.    Rehearing. 

67.  Determination  and  disposition  of  cause 

and  effect  thereof. 

1.  CONSTRUCTION     AND      OPERA- 
TION  IN   GENERAL 

I.  Time  of  taking  effect  of  statute 
and  effect  thereof.^Act  March  3,  1891, 
c.  517,  went  into  immediate  operation. 
In  re  Claasen  (1801)  140  U.  S.  200,  11 
Sup.  Gt.  735,  35  L.  Ed.  409;  McLish 
V.  Roff  (1891)  12  Sup.  Ct.  118,  141  U. 
S.  661,  35  L.  Ed.  893.  But  does  not 
govern  an  appeal  in  which  the  appeal 
bond  was  given  and  filed  prior  to  its 
passage,  though  the  citation  was  not 
signed  or  served  until  afterwards. 
Mattingly  v.  Northwestern  Virginia  R. 
Co.  (1895)  158  U.  S.  53,  15  Sup.  Ct. 
725,  39  L.  Ed.  894. 

Where  an  appeal  was  allowed  and 
perfected  and  the  record  filed  in  the 
Supreme  Court  prior  to  the  passage 
of  the  act,  jurisdiction  to  review  is  in 
the  Supreme  Court.  Horner  v.  U.  S. 
(1892)  12  Sup.  Ct.  407,  409,  143  U. 
S.  207,  36  L.  Ed.  126.  Which  has 
no  jurisdiction  of  an  appeal  not  with- 
in Act  March  3,  1891,  c.  517,  §  5, 
unless  it  was  taken,  as  allowed  by  the 
joint  resolution  of  the  same  date,  be- 
fore July  1,  1891.  Mason  v.  Pewabic 
Min.  Co.  (1894)  153  U.  S.  361,  14  Sup. 
Ct.  847,  38  L.  Ed.  745.  Nor  jurisdic- 
tion of  a  cause  in  which  federal  juris- 
diction depends  on  diverse  citizenship 
alone,  and  in  which  the  circuit  court 
entertained  a  motion  for  rehearing,  and 
did  not  deny  the  same  until  after  July 
1,  1891.  Vorhees  v.  John  T.  Noye 
Mfg.  Co.  (1894)  151  U.  S.  135,  14  Sup. 
Ct.  295,  38  L.  Ed.  101. 

Declaration  in  joint  resolution  of 
March  3,  1891  (26  Stat.  1115)  that 
nothing  in  the  act  should  be  construed 
to  impair  the  jurisdiction  of  the  su- 
preme court  in  cases  wherein  appeals 
were  taken  before  July  1,  1891,  operat- 
ed merely  to  preserve  jurisdiction,  and 
did  not  give  jurisdiction  as  to  an  ap- 
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peal  allowed,  but  not  perfected.  Aspen 
Mining  &  Smelting  Go.  v.  Billings 
(1893)  150  U.  S.  31,  14  Sup.  Ot  4, 
37  L.  Ed.  986. 

A  writ  of  error  to  the  supreme  court 
in  a  case  in  which  a  direct  appeal  or 
writ  of  error  is  not  provided  for  must 
be  dismissed  if  sued  out  after  July  1, 
1891.  Cincinnati  Safe  &  Lock  Co.  v. 
Grand     Rapids     Safety     Deposit     Co. 

(1892)  13  Sup.  Ct.  13,  14,  146  U.  S. 
54,  36  L.  Ed.  885,  dismissing  writ  of 
erlror  (C.  C.  1891)  45  Fed.  671; 
Lutcher  v.  U.  S.  (1895)  15  Sup.  Ct 
718,  157  U.  S.  427,  39  L.  Ed.  759. 

Where  federal  jurisdiction  depends  on 
the  diverse  citizenship  of  the  parties,  a 
writ  of  error  which  was  filed  after 
July  1,  1891,  must  be  dismissed,  not- 
withstanding that  it  was  allowed  by  the 
court,  and  a  supersedeas  filed  and  ap- 
proved before  that  date.  Wanton  v. 
De  Wolf  (1891)  142  U.  S.  138,  12  Sup. 
Ct.  173,  35  L.  Ed.  965;  Cincinnati  Safe 
&  Lock  Co.  V.  Grand  Rapids  Safety- 
Deposit  Co.  (1892)  146  U.  S.  54,  13 
Sup.  Ct  13,  36  L.  Ed.  885. 

In  an  action  against  a  collector  to 
recover  duties  paid,  no  writ  of  error 
will  lie  to  the  supreme  court  when  the 
judgment  was  entered  and  the  writ 
sued  out  after  July  1,  1891.  Hubbard 
V.  Soby  (1892)  146  U.  S.  56.  13  Sup. 
Ot  13,  36  L.  Ed.  886,  following  Mc- 
Lish  V.  Roff  (1891)  141  U.  S.  661,  12 
Sup.  Ct  118,  35  L.  Ed.  893.  and  Lau 
Ow  Bew  V.  U.  S.  (1892)  144  U.  S.  47, 
12  Sup.  Ct  517,  36  L.  Ed.  340. 

The  supreme  court  cannot  entertain 
jurisdiction  of  any  direct  appeal  or 
writ  of  error  except  in  the  classes  of 
cases  enumerated"  in  Act  March  3, 
1891,  §  5,  incorporated  into  the  section, 
unless  the  cause  was  pending  at  the 
date  of  the  act,  and  the  appeal  was 
allowed  or  the  writ  sued  out  before 
July  1,  1891.  National  Exch.  Bank  v. 
Peters  (1892)  12  Sup.  Ct  767,  768, 
144  U.  S.  570,  36  L.  Ed.  545. 

2.  Jurisdiction  of  suprome  court  in 
generalw— This  section  and  ante,  {  1120, 
distribute  appellate  jurisdiction.  Mc- 
Lisle  V.  Rofit  (1891)  12  Sup,  Ct  118, 
141  U.  S.  661,  35  L.  Ed.  893;  Ameri- 
can Construction  Co.  v.  Jacksonville,  T. 
&  K.  W.  Ry.  Co.  (1893)  13  Sup.  Ct 
758.  148  U.  S.  372.  37  L.  Ed.  486; 
Carey    v.    Houston    &   T.    C.    R.    Co. 

(1893)  14  Sup.  Ct.  63,  150  U.  S.  170, 
37  L.  Ed.  1041;  U.  S.  v.  Rider  (1896) 
16  Sup.  Ct  983,  163  U.  S.  132,  41  L. 
Ed.  101;  The  Paquete  Habana  (1900) 
20  Sup.  Ct  290,  292,  175  U.  S.  677,  44 
L.  Ed.  320;  Gwin  v.  U.  S.  (1902)  22 
Sup.  Ct.  526,  184  U.  S.  669,  46  L.  Ed. 
741;  Ayres  v.  Polsdorfer  (1903)  23 
Sup.  Ct.  196,  187  U.  S.  585,  47  L.  Ed. 
314. 

The  line  of  division  between  cases 
appealable  directly  to  the  supreme 
court  and  those  appealable  to  the  cir- 
cuit court  of  appeals  is  based  on  the 
nature  of  the  case  or  of  the  questions 
of  law   raised.     MacFfidden   y.   U.  S. 
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(1909)  29  Sup.  Ct.  490,  491,  213  U.  S. 
288,  53  L.  Ed.  801. 

An  appeal  or  writ  of  error  may  bo 
taken  to  the  supreme  court  only  in  the 
cases  prescribed  by  this  section.  Web- 
ster v.  Daly  (1896)  16  Sup.  Ct  961, 
163  U.  S.  155,  41  L.  Ed.  Ill;  Gwin  ▼. 
U.  S.  (1902)  22  Sup.  Ct  526,  184  U.  S. 
669,  46  L.  Ed.  741.  And  it  is  only  of 
such  cases  which  remain  after  those  sc 
enumerated  that  the  circuit  courts  o ' 
appeals  have  jurisdiction.  Kirwan  ▼. 
Murphy  (1898)  18  Sup.  Ct  592.  17C 
U.  S.  205,  42  L.  Ed.  1009;  Evans- 
Snider-Buel  Co.  v.  McCaskill  (1900) 
101  Fed.  658,  660,  41  C.  C.  A.  577; 
Owensboro  v.  Owensboro  W^aterworks 
Co.  (1902)  115  Fed.  318,  53  C.  C.  A. 
146;  Heinze  v.  Butte  &  B.  Consol. 
Min.  Co.  (1904)  129  Fed.  274,  63  C. 
C.  A.  388,  writ  of  certiorari  denied 
(1904)  24  Sup.  Ct  856.  194  U.  S.  632, 
48  L.  Ed.  1159. 

A  direct  appeal  to  the  supreme  court 
from  a  decision  involving  a  constitu- 
tional right  cannot  be  taken,  after  the 
cause  has  been  appealed  to  and  decided 
by  the  circuit  court  of  appeals.  Car- 
ter V.  Roberts  (1900)  20  S.  Ct  713, 
177  U.  S.  496.  44  L.  Ed.  861.  dismiss- 
ing appeal  In  re  Carter  (C.  C.  1899) 
97  Fed.  496. 

No  appeal  lies  to  the  supreme  court 
from  a  decree  entered  by  the  circuit 
court  pursuant  to  a  mandate  from  the 
circuit  court  of  appeals.  Aspen  Min- 
ing &  Smelting  Co.  v.  Billings  (1893) 
150  U.  S.  31,  14  Sup.  Ct  4,  37  Lu  Ed. 
986. 

No  direct  appeal  lies  to  the  Supreme 
Court  from  a  decree  dismissing  peti- 
tion in  a  suit  to  enforce  a  final  decree 
of  confirmation  of  a  California  private 
land  claim.  Gwin  v.  U.  S.  (1902)  22 
Sup.  Ct  526,  528,  184  U.  S.  669,  46 
L.  Ed.  741. 

An  appeal  lies  directly  to  the  Su- 
preme Court  of  the  United  States  from 
a  decree  of  a  circuit  court  dismissing; 
a  bill  which  is  based,  not  only  upon  di- 
versity of  citizenship,  but  upon  the  al- 
leged unconstitutionality'  of  certain  mu- 
nicipal ordinances  as  impairing  the  ob- 
ligation of  a  contract  with  the  munici- 
pality under  prior  ordinances.  Davis  & 
Farnum  Mfg.  Co.  v.  Los  Angeles 
(1903)  23  Sup.  Ct  498,  499,  189  U.  S. 
207,  47  L.  Ed.  778. 

Under  this  section,  enumerating  the 
cases  in  which  appeals  or  writs  of  er- 
ror shall  be-  taken  direct  to  the  su- 
preme court,  and  ante,  §  1120,  declaring 
that  the  circuit  court  of  appeals  shall 
have  appellate  jurisdiction  of  all  other 
cases,  "unless  otherwise  provided  by 
law."  The  circuit  court  of  appeals  has 
jurisdiction  of  an  appeal  from  a  judg- 
ment rendered  by  the  circuit  court  in 
reviewing  a  decision  of  the  board  of 
general  appraisers  under  the  revenue 
act  of  June  10,  1890.  That  section  15 
of  the  revenue  act  of  June  10,  1890,  au- 
thorizes the  circuit  court  when  it 
deems  the  question  of  special  impor- 
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tance,  to  allow  an  appeal  to  the  su- 
preme court,  cannot  be  considered  as 
having  "otherwise  provided  by  law." 
Louisville  Public  Warehouse  Co,  v.  Col- 
lector of  Customs  (1892)  49  Fed.  501,  1 
C.  C.  A.  371.  See  U.  S.  v,  Hopewell 
(1892)  51  Fed.  798,  2  0.  C.  A.  510,  re- 
versing judgment  In  re  Chase  (C.  C. 
1892)  48  Fed.  C30,  holding  that  a  judg- 
ment, on  appeal  from  decision  of  the 
board  of  general  appraisers,  is  review- 
able, not  in  the  supreme  court,  but  in 
the  circuit  court  of  appeals,  the  case 
being  one  "arising  under  the  revenue 
laws." 

An  appeal  from  a  decree  of  the  fed- 
eral Circuit  Court,  having  jurisdiction 
only  because  of  a  constitutional  ques- 
tion, held  to  lie  directly  to  the  Supreme 
Court.  Railroad  Commission  of  Louisi- 
ana y.  Morgan's  L.  &  T.  R.  &  S.  S.  Co. 
(C.  C.  A.  1912)  195  Fed.  66. 

A  decree  in  a  suit  for  infringement 
of  a  trade-mark  and  for  unlawful  com- 
petition held  appealable  to  the  supreme 
court  W.  S.  Tyler  Co.  v.  Ludlow- 
Saylor  Wire  Co.  (1914)  212  Fed.  156, 
129  C.  O.  A.  12. 

:  Where  a  cause  involves  a  question 
within  this  section  and  also  an  inde- 
pendent question,  the  circuit  courts  of 
appeals  have  jurisdiction.  Ay  res  v. 
Polsdorfer  (1903)  23  Sup.  Ct  196,  187 
U.  S.  585,  47  L.  Ed.  314;  Spreckles 
Sugar  Refining  Co.  v.  McClain  (1904) 
24  Sup.  Ct  376,  378,  192  U.  S.  397,  48 
L.  Ed.  496;  Texas  &  P.  R.  Co.  v.  Bloom 
(1894)  60  Fed.  979,  »  C.  C.  A.  300 
.  (judgment  affirmed  Texas  &  P.  Ry.  Co. 
V.  Manton  [18971  17  S.  Ct  216,  164  U. 
S.  636,  41  L.  Ed.  580);  Baltimore  &  Q. 
R.  Co.  V.  Meyers  (1894)  62  Fed.  367,  10 
C.  C.  A.  485:  Rust  v.  United  Water- 
works Co.  (1895)  70  Fed.  129,  17  C. 
C.  A.  16;  Coler  v.  Grainger  County 
(1896)  74  Fed.  16,  20  C.  C.  A.  267; 
The  Presto  (1899)  93  Fed.  522,  35  C. 
C.  A.  394;  In  re  Can  Pon  (1909)  168 
Fed.  479,  93  C.  C.  A.  635  (affirming 
judgment  In  re  Tang  Tun  [D.  C.  1908] 
161  Fed.  618) ;  U.  S.  v.  Sessions  (1913) 
205  Fed.  502,  123  C.  C.  A.  570.  And 
see  ante,  S  1120,  and  notes  thereunder. 

3.  Bill  of  review^— A  bill  of  re- 
view will  lie  for  errors  in  a  decree  that 
are  apparent  on  the  face  of  the  rec- 
ord. Osborne  v.  San  Diego  Land  & 
Town  Co.  (1900)  20  Sup.  Ct  860,  864, 
178  U.  S.  22,  44  L.  Ed.  961. 

4.  —  Jurisdiction  under  prior  stat- 
utesw— A  writ  of  error  upon  a  caveat 
lies  from  the  federal  district  court  of 
Kentucky  to  the  supreme  court  of  the 
United  States.  Wilson  v.  Mason  (1801) 
5  U.  S.  (1  Cranch)  45,  2  L.  Ed.  29. 

Tliough  the  district  court  of  Maine 
formerly  had  all  the  original  jurisdiction 
of  a  circuit  court,  yet,  by  the  tenth  sec- 
tion of  the  judiciary  act,  a  writ  of  er- 
ror did  not  lie  to  it  directly  from  the 
supreme  court,  but  to  the  circuit  court 
of    Biassachusetta.     U.    S.    y.   Weeks 


a809)  9  U.  S.  (5  Oranch)  1.  3  L.  Ed. 
19. 

An  appeal  lay  from  the  district  court 
of  the  district  of  Maine,  acting  as  a  dis- 
trict court,  to  the  circuit  court  for  the 
district  of  Massachusetts,  and  not  to 
the  supreme  court  The  Sloop  Sally  v. 
U.  S.  (1809)  9  U.  S.  (5  Cranch)  372,  3 
L.  Ed.  129. 

An  appeal  lies  to  the  supreme  court 
from  an  order  of  the  same  circuit  court 
quashing  an  information,  in  the  nature 
of  a  writ  of  ad  quod  damnum.  Custiss 
V.  Georgetown  &  A.  Turnpike  Co. 
(1810)  10  U.  S.  (6  Cranch)  233,  3  L. 
Ed.  209. 

No  writ  of  error  lies  to  the  supreme 
court  of  the  United  States  to  reverse 
the  judgment  of  the  circuit  court  in  a 
civil  action  which  has  been  carried  up  to 
the  circuit  court  from  the  district  court 
by  a  writ  of  error.  U.  S.  v.  Goodwin 
(1812)  11  U.  S.  (7  Cranch)  107,  3  L.  Ed. 
284;  Same  v.  Gordon  (1813)  11  U.  S. 
(7  Cranch)  287,  3  L.  Ed.  347. 

An  appeal  lies  from  the  sentence  of 
the  circuit  court  affirming  a  sentence  of 
the  orphans'  court,  which  dismissed  a 
petition  to  revoke  the  probate  of  a  will. 
Carter's  Heirs  v.  Cutting  (1814)  12  U. 
S.  (8  Cranch)  251,  3  L.  Ed.  553. 

The  supreme  court  has  no  appellate 
jurisdiction  in  criminal  cases;  and  it 
cannot  revise  the  judgments  of  the  cir- 
cuit courts,  by  writ  of  error  or  habeas 
corpus,  in  any  case  where  a  party  has 
been  convicted  of  a  public  offense.  Ex 
parte  Kearney  (1822)  20  U.  S.  (7 
Wheat)  38,  5  L.  Ed.  391;  Ex 
parte  Watkins  (1830)  28  U.  S.  (3  Pet) 
193,  7  L.  Ed.  650. 

An  appeal  does  not  lie  from  the  de- 
cree of  a  circuit  court  making  an  in- 
junction perpetual,  and  leaving  some 
matters  of  account  open  for  further 
proof,  the  decree  not  being  final. 
Brovm  v.  Swann  (1835)  34  U.  S.  (9  Pet) 
1,  9  L.  Ed.  29. 

Decrees  of  district  courts  allowing 
salvage  ordinarily  will  not  be  revised  by 
the  United  States  supreme  court  as 
the  amount  is  largely  discretionary  with 
the  lower  court,  and  appeals  in  mat- 
ters of  discretion  should  not  be  encour- 
aged. The  Hope  (1836)  35  U.  S.  (10 
Pet)  108,  9  L.  Ed.  363. 

Where  a  verdict  is  rendered  in  the 
district  court  the  cause  cannot  be  trans- 
ferred to  the  supreme  court,  by  consent 
of  counsel,  without  a  certificate  of  di- 
vision among  the  judges.  U.  S.  v. 
Stone  (1840)  39  U.  S.  (14  Pet)  524,  10 
L.  Ed.  572. 

The  supreme  court  has  no  jurisdiction 
to  entertain  a  writ  of  error  to  a  district 
court  based  on  defects  in,  or  illegalities 
of,  an  execution.  Amis  v.  Smith  (1842) 
41  U.  S.  (16  Pet)  303,  10  L.  Ed.  973. 

The  supreme  court  of  the  United 
States  has  no  appellate  power,  in  a  case 
^rhere  the  circuit  court  refused  to  grant 
a  writ  of  habeas  corpus  prayed  for  by  a 
father  to  take  his  infant  child  out  of 
the  custody  of  its  mother.     Harry  v. 
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Mercein  (1847)  46  U.  S.  (5  How.)  103, 
12  L.  Ed.  70. 

Under  Acts  1839.  c.  20  (5  Stat  315), 
and  ActB  1840,  c.  43  (5  Stat  392),  where 
a  case  was  carried  from  the  district 
court  for  the  Middle  district  of  Alaba- 
ma to  the  circuit  court  for  the  Southern 
district,  and  the  latter  court .  reversed 
the  judgment  of  the  former  court,  it 
was  held  that  a  writ  of  error  w^ould 
not  lie,  upon  such  reversal,  to  the  su- 
preme court  The  proper  course  would 
have  been,  in  such  case,  for  the  plain- 
tiff, after  the  reversal,  to  have  taken 
the  necessary  steps  to  bring  his  case 
to  a  final  decision  in  the  circuit  court, 
in  the  same  manner  as  if  the  suit  had 
been  originally  commenced  there.  A 
writ  of  error  would  then  lie  to  the  cir- 
cuit court.  Mayberry  v.  Thompson 
(1847)  46  U.  S.  (5  How.)  121,  12  U 
Ed.  78. 

The  act  of  1824,  respecting  claimants 
to  lands  in  Missouri  and  Arkansas  (4 
Stat.  52),  revived  and  re-enacted  by 
Act  1844  (5  Stat  676),  did  not  expire 
in  five  years  from  the  passage  of  the 
act  of  1844,  so  far  as  regards  appeals 
from  the  district  court  to  the  supreme 
court  of  the  United  States,  but  will 
continue  in  force  until  all  the  appeals 
regularly  brought  up  from  the  district 
courts  shall  be  finally  disposed  of.  U. 
S.  V.  Heirs  of  Boisdore  (1850)  49  U. 
S.    (8  How.)   113,  12  L.  Ed.  1009. 

A  decree  pro  forma  without  a  hear- 
ing in  the  circuit  court  is  sufiScient  to 
sustain  the  appellate  jurisdiction  of  the 
supreme  court  of  the  United  States. 
Tnyloe .  v.  Merchants*  Fire  Ins.  Co. 
(1850)  50  U.  S.  (9  How.)  390,  13  L. 
Ed.  187. 

Under  Act  March  2,  1803,  providing 
that  final  judgments  in  any  circuit  court 
may  be  reviewed  in  the  supreme  court, 
the  appellate  jurisdiction  of  the  su- 
preme court  extends  only  to  cases 
where  the  judgment  of  the  circuit  court 
is  final.  Beebe  v.  Rusarell  (1856)  60  U. 
S.   (19  How.)  283,  15  L.  Ed.  668. 

Where  the  circuit  court  are  divided 
as  to  the  jurisdiction  and  as  to  the 
merits,  the  supreme  court  will  not  de- 
cide the  latter  questions  until  the  first 
has  been  settled.  Silliman  v.  Hudson 
River  Bridge  Co.  (1861)  66  U.  S.  (1 
Black)  582,  17  L.  Ed.  81. 

When  the  United  States  do  not  claim 
in  California  as  public  land,  the  su- 
preme court  will  not  entertain  jurisdic- 
tion of  an  appeal  by  them  from  a  dis- 
trict court  there,  under  Act  March  3, 
1851,  to  ascertain  and  settle  private 
land  claims.  It  has  no  jurisdiction  un- 
der that  act,  nor  has  the  district  court, 
when  the  controversy  is  between  indi- 
viduals wholly.  U.  S.  V.  MorUlo  (1803) 
68  U.  S.  (1  Wall.)  706,  17  L.  Ed.  626. 

The  supreme  court  has  jurisdiction  to 
review  a  judgment  entered  by  the  clerk 
on  the  mere  finding  of  a  referee  ap- 
pointed by  it  to  hear  and  determine  all 
the  issues  in  a  case.  Heckers  v.  Fowl- 
er (1864>  69  U.  S.  (2  Wall.)  123,  17 
L.  Ed.  759. 
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A  proceeding  in  the  district  or  cir- 
cuit court  of  the  United  States,  under 
act  March  3,  1851,  for  the  ascertain- 
ment and  settlement  of  private  land 
claims  in  California,  is  in  the  nature  of 
a  proceeding  in  equity.  A  decree  of 
the  circuit  court  in  one  of  these  cases 
transferred  to  it  is,  therefore,  subject 
to  appeal  to  the  supreme  court  of  the 
United  States  under  the  amendatory 
judicial  act  of  March  3,  1803.  U.  S.  v. 
Circuit  Judges  (1865)  70  U.  S.  (3 
Wall.)  673,  18  L.  Ed.  111. 

Act  Feb.  5,  1867,  gives  the  right  of 
appeal  to  the  supreme  court  from  all 
judgments  of  the  dreuit  courts,  whether 
rendered  on  appeal  or  in  the  exercise 
of  original  jurisdiction.  Ex  parte  Mc- 
Cardle  (1867)  73  U.  S.  (6  WalL)  318, 
18  L.  Ed.  816. 

The  Supreme  Court  will  assume  ju- 
risdiction of  an  appeal  to  reverse  a  de- 
cree rendered  by  an  inferior  court  not 
having  jurisdiction.  Morris*s  Cotton 
(1869)  8  Wall.  507,  511,  19  L.  Ed,  481. 

Since  Act  March  3,  1875,  the  su- 
preme court  has  jurisdiction  to  review 
an  order  of  a  circuit  court  dismissing 
a  cause,  or  remanding  it  to  the  state 
court  from  which  it  had  been  removed 
under  the  second  section  of  that  act 
Hoadley    v.     City    of    San     Francisco 

(1876)  94  U.  S.  4,  24  L.  Ed.  34. 
The    supreme   court   has   jurisdiction 

of  an  appeal  from  a  decree  of  a  cir- 
cuit court  requiring  stockholders  in  an 
insolvent  national  bank  to  pay  a  given 
percentage  on  their  stock,  which  the 
comptroller  of  currency  had  ordered 
collected,  and  such  further  sums  as 
may  be  necessary  to  pay  the  bank's 
debts.     Germanica  Nat.  Bank  v.  Case 

(1877)  131  U.  S.  (Appendix)  cxliv,  23 
L.  Ed.  961. 

Act  March  3,  1875,  c.  137  (18  Stat 
pt  3,  p.  470),  giving  the  United  Statesr 
circuit  courts  original  cognizance  of 
civil  suits  arising  under  the  constitu- 
tion and  laws  of  the  United  States 
where  the  value  of  matter  in  dispute 
exceeds  $500,  did  not  change  the  juris- 
diction of  the  United  States  supreme 
court  to  review  final  judgments  or  de- 
crees of  those  courts.  Whitsitt  v. 
Denver,  S.  P.  &  P.  R.  Co.  (1880)  103 
U.  S.  770,  26  L.  Ed.  337. 

Where  the  circuit  court  enters  a  de- 
cree dismissing  the  bill,  where  a  cer- 
tificate of  division  of  opinion  on  a  ques- 
tion of  jurisdiction  is  dismissed  by  the 
supreme  court  because  of  an  equal  di- 
vision of  opinion,  an  appeal  may  be 
taken  from  such  decree,  and  the  case 
reviewed  in  the  supreme  court,  the 
same  as  if  the  decree  were  pronounced 
by  the  judgment  of  the  circuit  court 
Coleman  v,  Hudson  River  Bridge  Co. 
(C.  C.  1862)  Fed.  Cas.  No.  2,983. 

Under  R.  S.  §§  690-692,  the  Supreme 
Court  has  appellate  jurisdiction  over 
all  final  judgments  and  decrees  of  any 
circuit  court,  or  of  any  district  court 
acting  as  a  circuit  court,  in  civil  ac- 
tions, where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  $5,000.     U. 
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S.  V.  American  Bell  Telephone  Co. 
(1895)  16  Sup.  Ct.  69,  70,  159  U.  S. 
548,  40  L.  Ed.  255. 

5.  —  Patent  and  copyright  cases.— 
The  right  given,  by  Act  Feb.  18,  1861, 
and  Julj'  20,  1870,  of  appeal  or  writ  of 
error  without  regard  to  the  sum  in  con- 
troversy, in  questions  arising  under 
patent  and  copyright  laws  of  the  Unit- 
ed States,  applies  to  controversies  be- 
tween a  patentee  or  author  and  alleged 
infringer,  as  well  as  to  those  between 
rival  patentees.  Philip  v.  Nock  (1871) 
80  U.  S.  (13  Wall.)  185,  20  L.  Ed.  567. 
See  Stimpson  v.  Baltimore  &  S.  R.  Co. 
(1850)  51  U.  S.  (10  How.)  329.  13  L. 
Ed.  441.  And  see  ante,  §  1120,  and 
notes  thereunder. 

6.  -— —  Revenue  cases.— Act  1845,  c. 
43,  "to  reduce  the  rates  of  postage," 
"and  for  the  prevention  of  frauds  on 
the  revenue  of  the  post  office  depart- 
ment," is  a  revenue  law,  within  Act 
1844,  c.  31,  providing  that  final  judg- 
ments in  any  circuit  court  of  the  Unit- 
ed States,  in  any  civil  action  brought 
by  the  United  States  for  the  enforce- 
ment of  the  revenue  laws  of  the  United 
States,  may  be  re-examined  in  the  su- 
preme court  of  the  United  States,  with- 
out regard  to  the  sum  or  value  in  con- 
troversy. U.  S.  V.  Bromley  (1851)  53 
U.  S.  (12  How.)  88,  13  L.  Ed.  005. 

An  action  on  a  bond  of  a  customs  col- 
lector for  money  appropriated  by  him 
as  part  of  the  emoluments  of  his  office 
is  not  to  enforce  a  revenue  law,  or 
against  a  revenue  officer  for  an  "act 
done  by  him  in  the  performance  of  his 
official  duty,  or  for  the  recovery  of  any 
money  exacted  by  or  paid  to  him,  which 
shall  have  been  paid  into  the  treasury," 
within  R.  S.  §  699,  subds.  2,  3.  U.  S.  v. 
Haynes  (1889)  9  Sup.  Ct.  648.  649,  130 
U.  S.  653,  32  L.  Ed.  1060. 

Where  tobacco  belonging  to  A.  was 
seized  in  the  hands  of  B.,  who  was 
bailee  of  A.,  and  was  left  with  the  said 
bailee  under  an  agreement  that  he 
should  sell  the  tobacco,  and  hold  the 
proceeds  subjest  to  the  decision  of  the 
proper  court,  an  action  by  the  United 
States  to  recover  the  proceeds  of  the 
srale  was  an  action  to  enforce  a  reve- 
nue law.  Pettigrew  v.  U.  S.  (1878)  97 
U.  S.  385,  24  L.  Ed.  1029.  See  ante, 
§  1120,  and  notes  thereunder. 

7.  Application  of  other  statutes^— 
ReT.  St.  D.  C.  §  846,  giving  the  same 
right  of  appeal  from  the  Supreme 
(^ourc  of  the  District  as  is  "provided 
by  law"  for  appeals  from  Circuit 
Courts,  does  not  render  applicable  to 
that  court  the  provision  of  Act  March 
3.  1891,  §  5,  incorporated  into  this  sec- 
tion, allowing  appeals  from  the  exist- 
ing Circuit  Courts  to  the  United  States 
Supreme  Court  in  cases  of  convi2tion 
of  a  capital  or  otherwise  infamous 
crime.  In  re  Heath  (1892)  12  Sup. 
Ct.  615.  144  U.  S.  92,  32  L.  Ed.  358. 
See  r.  S.  V.  Dalcour  (1906)  27  S.  Ct. 
58,  203  U.  S.  408,  51  L.  Ed.  248,  hold- 


ing that  the  appeal  required  by  Act 
June  22,  1860,  c.  188,  S  11,  to  be  taken 
to  the  Supreme  Court  if  the  decree  of 
the  District  Court  in  certain  private 
land  claim  cases  is  against  the  United 
States,  is  "otherwise  provided  by  law," 
within  Act  March  3,  1891,  §  6,  ante,  § 
1120,  making  the  Circuit  Court  of  Ap- 
peals the  proper  tribunal  for  the  re- 
view of  final  decisions  of  the  District 
Court  in  other  than  certain  excepted 
cases,  which  include  those  where  it  is 
otherwise  provided  by  law. 

8.  Repeal  of  other  statutes.— R.  S.  §§ 
651,  697,  authorizing  a  certificate  of  di- 
vision of  opinion  on  the  part  of  the 
circuit  court  in  criminal  cases  in  order 
to  obtain  the  opinion  of  the  supreme 
court,  are  impliedly  repealed.  U.  S.  v. 
Rider  (1896)  163  U.  S.  132,  16  Sup. 
Ct.  983,  41  L.  Ed.  101.  See  Interstate 
Commerce  Commission  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (1803)  149  U.  S.  264, 
13  Sup.  Ct.  837,  37  L.  Ed.  727. 

9.  Anti-trust  acts.— See  post,  §  8825, 
and   notes  thereunder. 

10.  Bankruptcy  cases.— An  appeal  by 
an  assignee  in  bankruptcy  from  an  or- 
der of  the  District  Court  allowing  the 
claim  of  a  creditor  under  R.  S.  §  4980, 
is  not  within  this  section.  Duff  v.  Car- 
rier (1893)  55  Fed.  433,  434,  5  C.  C. 
A.  177.  And  see  post,  §  1229,  and 
notes  thereunder. 

11.  Contempt.— A  judgment  finding  a 
person  not  a  party  to  a  suit  guilty  of 
contempt  in  violating  a  restraining  or- 
der, and  imposing  a  fine  therefor,  is  re- 
viewable in  the  Circuit  Court  of  Ap- 
peals under  ante,  §  1120,  in  all  cases 
other  than  those  specified  in  this  sec- 
tion. Nelson  v.  U.  S.  (1906)  26  Sup. 
Ct.  358,  201  U.  S.  92,  50  L.  Ed.  673. 
See  Heinze  v.  Butte  &  B.  Consol.  Min. 
Co.  (1904)  129  Fed.  274,  63  C.  C.  A. 
388,  writ  of  certiorari  denied  (1904) 
24  Sup.  Ct.  856,  194  U.  S.  632,  48 
L.  Ed.  1159,  holding  that  the  cases  pro- 
vided for  in  this  section  do  not  include 
final  decisions  in  contempt  proceed- 
ings; O'Neal  V.  U.  S.  (1003)  23  Sup. 
Ct.  776.  777,  190  U.  S.  36,  47  L.  Ed. 
945,  holding  that  a  judgment  in  a  con- 
tempt proceeding  to  punish  for  an  as- 
sault on  a  trustee  in  bankruptcy  is  in 
effect  a  judgment  in  a  criminal  case, 
over  which  the  Supreme  Court  has  no 
jurisdiction  on  writ  of  error. 

A  writ  of  error  will  not  lie  to  review 
an  order  committing  a  district  attorney 
for  contempt  in  refusing  to  obey  an  or- 
der directing  him  to  return  to  the  own- 
er certain  books  and  papers  in  his  pos- 
session which  the  court  found  had  been 
seized  in  violation  of  constitutional 
riphts.  Wise  v.  Mills  (1911)  31  S.  Ct. 
597.  220  U.  S.  549,  55  L.  Ed.  579. 

A  judgment  discharging  a  writ  of  ha- 
beas corpus  to  inquire  into  a  detention 
under  an  order  committing  a  district 
attorney  for  contempt  in  refusing  to 
obey  an  order  directing  him  to  return 
to  the  owners  certain  books  and  pa- 
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persr  in  his  possession  is  not  reviewa- 
ble as  involving  a  federal  question. 
Wise  V.  Henkel  (1911)  31  S.  Ct.  599, 
220  U.  S.  556.  55  L.  Ed.  581. 

12.  Copyright  oases.— An  appeal  will 
not  lie  in  a  copyright  case.  Webster 
V.  Daly  (1806)  16  Sup.  Ct.  961,  963,  163 
U.  S.  155,  41  li.  Ed.  111. 

13.  Criminal  law.— See  post,  §  1704, 
and  notes  thereunder,  and  post,  §  9970, 
and  notes  thereunder. 

14.  Habeas  corpus.— The  right  of  ap- 
peal exists  in  habeas  corpus  proceed- 
ings in  cases  designated  by  this  section. 
Cross  V.  Burke  (1892)  13  Sup.  Ct.  22, 
24,  146  U.  S.  82, -36  L.  Ed.  896;  Ex 
parte  Lcnnon  (1803)  14  Sup.  Ct.  123, 
126,  150  U.  S.  303,  37  L.  Ed.  1120;  In 
re  Marmo  (D.  C.  1905)  138  Fed.  201. 
See  Palmer  v.  Commonwealth  (Pa. 
1820)  6  Serg.  &  R.  245.  And  see  U.  S. 
V.  Fowkes  (1892)  53  Fed.  13,  3  C.  C. 
A.  394,  affirming  (1892)  49  Fed.  50, 
holding  that  the  circuit  courts  of  ap- 
peals have  succeeded  to  the  appellate 
jurisdiction  under  R.  S.  §  763. 

Where  a  petitioner  for  a  writ  of 
habeas  corpus  appeals  to  the  United 
States  supreme  court  from  a  judgment 
of  the  circuit  court  denying  his  applica- 
tion, voluntarily  omitting  a  material 
portion  of  his  case,  he  cannot,  after 
failing  on  the  appeal  upon  the  record 
presented,  renew  his  application  before 
another  court  or  justice  of  the  United 
States,  upon  the  same  record,  with  the 
addition  of  the  matter  thus  omitted, 
without  first  having  obtained  leave  for 
that  purpose  from  the  supreme  court 
Ex  parte  Cuddy  (C.  C.  1889)  40  Fed. 
62. 

15.  Interstate  commerce.— Act  March 
3,  1891,  c.  517,  §  5,  does  not  authorize 
a  review  by  the  supreme  court  on  ap- 
peal or  writ  of  error  of  a  decree  filed 
in  October,  1891,  dismissing  a  bill 
praying  for  a  mandatory  injunction  to 
compel  certain  railroad  companies  to 
afford  the  complainants  the  same  facil- 
ities as  are  afforded  to  any  other  con- 
necting road,  and  for  such  other  relief 
as  may  be  deemed  equitable.  Little 
Rock  &  M.  R.  Co.  V.  East  Tennessee,  -V. 
&  G.  R.  Co.  (1895)  16  S.  Ct.  189,  159 
U.  S.  698,  40  L.  Ed.  311,  dismissing 
appeal  (C.  C.  1891)  47  Fed.  771.  See 
Interstate  Commerce  Commission  v.  At- 
chison, T.  &  S.  F.  R.  Co.  (1893)  13 
Sup.  Ct.  837,  149  U.  S.  264,  37  L.  Ed. 
727,  holding  that  appeals  to  enforce 
orders  of  the  interstate  commerce  com- 
mission must  be  taken  to  the  circuit 
court  of  appeals.  And  see,  on  same 
point,  Louisville  &  N.  R.  Co.  v.  Behl- 
mer  (1808)  18  Sup.  Ct.  502,  169  U.  S. 
644,  42  L.  Ed.  889. 

A  judgment  of  compulsory  nonsuit  in 
action  under  Employers*  Liability  Act, 
post,  §  8657  et  seq.  on  the  ground  that 
the  evidence  does  not  show  that  plain- 
tiif,  when  injured,  was  engaged  in  inter- 
state commerce,  does  not  present  a 
question  as  to  the  power  of  that  court 
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to  determine  the  case  which  is  essential 
to  sustain  a  direct  writ  of  error  on  the 
groimd  that  jurisdiction  below  was  in 
issue.  Farrugia  v.  Philadelphia  &  R. 
Ry.  Co.  (1914)  34  S.  Ct.  591,  233  U.  S. 
352,  58  L.  Ed.  996.      • 

A  direct  appeal  from  a  final  decree  in 
a  proceeding  to  compel  the  production 
of  papers  and  the  giving  of  testimony 
before  the  Interstate  Commerce  Com- 
mission is  authorized.  Interstate  Com- 
merce Commission  v.  Baird  (1904)  24 
S.  Ct.  563,  194  U.  S.  25,  48  L.  Ed.  860. 
reversing  judgment  Interstate  Com- 
merce Commission  v.  Philadelphia  &  R. 
Ry.  Co.  (C.  C.  1903)  123  Fed.  969. 

16.  Independent  appeals  or  writs  of 
error  and  election  of  court  for  review^— 
Act  March  3,  1891,  c.  517,  does  not 
contemplate  separate  appeals  or  writs 
of  error  in  the  same  case  at  the  same 
time  to  two  different  appellate  courts. 
McLish  V.  Roflf  (1891)  12  Sup.  Ct.  118, 
141  U.  S.  661,  35  L.  Ed.  893;  Columbus 
Const.  Co.  V.  Crane  Co.  (1899)  19  Sup. 
Ct.  721,  174  U.  S.  600,  43  L.  Ed.  1102; 
Northern  Pac.  R.  Co.  v.  GlaspeU  (1892) 
49  Fed.  482.  1  C.  C.  A.  327. 

A  writ  of  error  obtained  from  the 
supreme  court  to  review  a  judgment 
while  the  case  was  pending  in  the  cir- 
cuit court  of  appeals,  will  be  dismissed. 
Columbus  Const  Co.  v.  Crane  Co. 
(1899)  19  Sup.  Ct  721.  174  U.  S.  600. 
43  L.  Ed.  1102;  Cincinnati,  H.  &  D.  B. 
Co.  V.  Thiebaud  (1900)  20  Sup.  Ct  822, 
824.  177  U.  S.  615,  44  L.  Ed.  911. 

A  direct  appeal  to  the  supreme  court 
cannot  be  taken  after  the  cause  has 
been  appealed  to  and  decided  by  the  cir- 
cuit court  of  appeals.  Carter  v.  Rob- 
erts (1900)  20  Sup.  Ct  713,  177  U.  S. 
496.  44  L.  Ed.  861. 

Where  jurisdiction  is  invoked  solely 
on  the  ground  of  diversity  of  citizenship 
and  questions  within  this  section  arise, 
the  case  may  be  brought  to  the  supreme 
court  directly  or  to  the  circuit  court  of 
appeals.  Ayres  v.  Polsdorfer  (1903)  23 
Sup.  Ct  196,  187  U.  S.  585,  47  L.  Ed. 
314,  and  cases  cited. 

A  party  who  has  the  right  to  bring 
his  case  direct  to  the  supreme  court, 
but  who  takes  it  to  the  circuit  court 
of  appeals,  must  abide  by  the  judgment 
of  that  court.  Cary  Mfg.  Co.  v.  Acme 
Flexible  Clasp  Co.  (1903)  23  Sup.  Ct 
211,  187  U.  S.  427,  47  L.  Ed.  244.  The 
right  of  direct  appeal  to  the  supreme 
court  is  lost.  MacFadden  v.  U.  S. 
(1909)  29  Sup.  Ct  490.  213  U.  S.  288. 
53  L.  Ed.  801. 

A  party  defeated  on  final  judgment 
must  elect  whether  he  will  go  to  the 
supreme  court  on  the .  question  of  ju- 
risdictioji  alone,  or  on  the  federal  ques- 
tion, or  to  the  circuit  court  of  appeals 
on  the  whole  case.  McLish  v.  Roif 
(1891)  141  U.  S.  661,  12  Sup.  Ct  118. 
35  L.  Ed.  893;  U.  S.  v.  Jahn  (1894) 
155  U.  S.  109,  15  Sup.  Ct.  39,  39  L.  Ed. 
87;  Barling  v.  Bank  of  British  North 
America  (1892)  50  Fed.  260, 1 C.  C.  A. 
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510;  Gates  ▼.  Bucki  (1803)  53  Fed. 
961,  4  C.  O.  A.  116;  Reed  v.  Stanley 
(1899)  97  Fed.  521,  38  C.  C.  A.  331 
(writ  of  certiortfrt  denied  [1900]  21 
Sup.  Ct.  015,  179  U.  S.  082,  45  L.  Ed. 
384);  Hooper  t.  Remmel  (1908)  165 
Fed.  336,  91  C.  C.  A.  322;  A.  J.  Phil- 
lips Co.  V.  Grand  Trunk  Western  Ry. 
Co.  (1912)  195  Fed.  12.  115  C.  0.  A. 
94. 

Where  plaintiff  also  has  grounds  of 
complaint  in  respect  to  the  judgment  in 
his  favor,  he  may  carry  the  case  to  the 
circuit  court  of  appeals  on  the  merits 
by  cross  appeal  or  writ  of  error,  if  de- 
fendant has  taken  the  case  there,  or 
independently,  if  defendant  has  taken 
the  case  to  the  supreme  court  on  the 
question  of  jurisdiction  only,  in  which 
instance  the  circuit  court  of  appeals 
win  suspend  a  decision  on  the  merits 
until  the  question  of  jurisdiction  is  de- 
termined. U.  S.  V.  Jahn  (1894)  155  U. 
S.  109,  15  Sup.  Ct  39,  39  L.  Ed.  87. 
See  Pullman's  Palace -Car  Co.  v.  Cen- 
tral Transp.  Co.  (1896)  76  Fed.  401,  22 
C.  C.  A.  240,  judgment  affirmed  (1897) 
83  Fed.  1,  27  C.  C.  A.  389,  holding  that 
a  party  seeking  to  appeal  is  not  put  to 
an  election  of  remedies  where  '  a  con- 
stitutional question  arises,  but  has  a 
right  to  raise  such  question  by  a  re- 
sort to  the  supreme  court,  and,  while 
such  appeal  is  pending,  to  avail  itself 
of  the  defenses  permissible  by  an  ap- 
peal to  the  circuit  court  of  appeals,  but 
the  latter  court  will  continue  the  cause 
to  await  the  decision  of  the  supreme 
court  distinguishing  McLish  v.  Roff 
(1891)  12  Sup.  Ct.  118,  141  U.  S.  661, 
35  L..  Ed.  893. 

Where  a  case  involved  the  validity  of 
an  act  of  congress  and  the  construction 
of  a  treaty  and  was  decided  on  the  mer- 
its against  defendant,  who  took  appeals 
on  the  whole  case  both  to  the  supreme 
court  direct  and  to  the  circuit  court 
of  appeals,  and  the  latter  court  affirmed 
the  decree  on  the  merits,  deciding  all 
the  questions  raised,  defendant  waived 
his  right  to  a  decision  by  the  supreme 
court  on  the  direct  appeal,  and  the 
same  must  be  dismissed.  Robinson  v. 
Caldwell  (1897)  17  Sup.  Ct.  343,  344, 
165  U.  S.  359,  41  L.  Ed.  745,  dismissing 
appeal  (1895)  67  Fed.  391,  14  C.  C.  A. 
448. 

A  defendant  which,  on  an  appeal  to  a 
circuit  court  of  appeals  from  a  decree 
sustaining  a  demurrer  to  a  bill  on  the 
ground  of  want  of  jurisdiction  of  the 
state  court  from  which  the  case  was  re- 
moved, does  not  insist  on  the  jurisdic- 
tional objection,  but  takes  its  chances 
on  the  merits,  stands  in  no  better  posi- 
tion, so  far  as  its  right  to  appeal  to  the 
Supreme  Court  from  a  decree  of  the  cir- 
cuit court,  entered  pursuant  to  the 
direction  of  the  circuit  court  of  appeals, 
ia  concerned,  than  if  it  had  itself  taken 
the  appeal  to  that  court.  Kansas  City 
N.  W.  R.  Co.  V.  Zimmerman  (1908)  28 
Sup.  Ct  730,  210  U.  S.  336,  52  L.  Ed. 
1084,  dismissing  appeal  Zimmerman  r. 


Kansas  City  N.  W.  R.  Co.  (1906)  144 
Fed.  622.  75  C.  C.  A.  424. 

A  decision  of  a  Circuit  Court  of  Ap- 
peals, affirming,  on  revisory  proceeding 
authorized  by  Bankr.  Act,  189S,  §  24b, 
an  interlocutory  order  of  the  court  of 
bankruptcy  which  overruled  a  motion 
to  dismiss  the  proceedings,  cannot  pre- 
clude a  writ  of  error  from  the  federal 
Supreme  Court  to  the  bankruptcy  court 
to  review  the  final  decision,  bringing  up 
the  question  of  the  jurisdiction  of  that 
court  to  make  an  adjudication  of  bank- 
ruptcy on  a  claim  for  unliquidated  dam- 
ages. Frederic  L,  Grant  Shoe  Co.  v. 
W.  M.  Laird  Co.  (1909)  29  S.  Ct.  332, 
333,  212  U.  S.  445,  53  L.  Ed.  501,  af- 
firming judgment  In  re  Frederic  L. 
Grant  Shoe  Co.  (D.  C.  1903)  125  Fed. 
576. 

If  a  case  in  a  District  or  Circuit 
Court  goes  to  trial  or  hearing  on  a 
question  of  jurisdiction  and  on  the  mer- 
its, and  the  question  of  jurisdiction 
is  one  concerning  either  the  jurisdiction 
of  the  parties  or  the  power  of  the  court 
as  a  federal  court  to  take  jurisdiction 
of  the  subject-matter  the  party  dissatis- 
fied with  the  final  judgment  or  decree, 
whether  plaintiff  or  defendant,  may 
waive  all  errors  on  the  merits,  and  take 
the  case  directly  to  the  Supreme  Court 
on  appeal  or  error,  with  a  certificate 
from  the  lower  court  of  the  question  of 
jurisdiction.  Morrisdale  Coal  Co.  v. 
Pennsylvania  R.  Co.  (1910)  183  Fed. 
929,  106  C.  C.  A.  269,  affirming  judg- 
ment (C.  C.  1910)  176  Fed.  748.  See 
ante,  f  1120,  and  notes  thereunder. 

11.  JUDGMENTS     AND      DECREES' 
REVIEWABLE    IN    GENERAL 

17.  Amount     in     controversy^— This 

section  does  not  impose  a  pecuniary 
limit  on  the  appellate  jurisdiction  of  the 
supreme  court  The  Paquete  Habana 
(1900)  20  S.  Ct.  290.  175  U.  S.  677. 
44  L.  Ed.  320;  Giles  v.  Harris  (1903) 
23  Sup.  Ct  639,  641,  189  U.  S.  475,  47 
L.  Ed.  909;  Kirby  v.  American  Soda 
Fountain  Co.  (1904)  24  Sup.  Ct.  619, 
194  U.  S.  141,  48  L.  Ed.  911.  And  see 
Giles  V.  Harris  (1903)  23  Sup.  Ct 
639,  641,  189  U.  S.  475,  47  L.  Ed.  909, 
holding  that  where  no  objection  to  the 
omission  of  allegations  showing  that 
the  jurisdiction  of  the  amount  was  in 
controversy  was  made  in  the  Circuit 
Court,  that  objection  cannot  be  raised 
on  appeal  to  the  Supreme  Court  to  de- 
feat the  jurisdiction  of  the  federal 
Circuit  Court 

18.  Real,  frivolous,  or  moot  ques- 
tions.—Questions  which  can  be  raised 
for  purpose  of  direct  appeal  to  the  su- 
preme court  must  be  real,  and  must 
present  controversies  that  are  substan- 
tial, not  only  from  the  nature  of  the 
principles  invoked,  but  from  the  rela- 
tion to  them  of  the  party  by  whom  they 
are  invoked.  Penn  Mut.  L.  Ins.  Co.  v. 
Austin  (1898)  18  Sup.  Ct  223.  168  U. 
S.  685,  42  L.  Ed.   630;    Lampasas  v. 
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Bell  (1901)  21  Sup.  Ct.  368,  180  U.  S. 
276,  45  L.  Ed.  527;  Fayerweather  y. 
Ritch  (1904)  25  Sup.  Ct.  58,  195  U. 
S.  276,  49  L.  Ed.  193;  Siler  v.  Louis- 
ville &  N.  R.  Co.  (1909)  29  Sup.  Ct. 
451,  213  U.  S.  175.  53  L.  Ed.  753; 
Goodrich  v.  Ferris  (1909)  29  Sup.  Ct. 
580,  582,  214  U.  S.  71,  53  L.  Ed.  914; 
David  Kaufman  &  Sons  Co.  v.  Smith 
(1909)  30  Sup.  Ct  419,  216  U.  S.  610, 
54  L.  Ed.  636;  Harris  v.  Rosenberger 
(1906)  145  Fed.  449,  76  C.  C.  A.  225, 
13  L.  R.  A.  (N.  S.)  762,  writ  of  cer- 
tiorari denied  Rosenberger  v.  Harris 
(1906)  27  S.  Ct.  778,  203  U.  S.  591,  51 
L.  Ed.  331. 

Whether  a  federal  question  is  real  or 
substantial,  or  merely  colorable,  de- 
pends on  whether  it  is  an  open  one  in 
the  Supreme  Court,  and,  if  it  has  been 
determined  by  that  court,  it  is  not 
ground  for  a  direct  appeal.  Harris  v. 
Rosenberger  (1906)  145  Fed.  449,  76 
C.  C.  A.  225,  13  L.  R.  A.  (N.  S.)  762, 
reversing  decree  Rosenberger  v.  Harris 
(C.  C.  1905)  136  Fed.  1001,  and  writ  of 
certiorari  denied  Id.  (1906)  27  S.  Ct. 
778,  203  U.  S.  591,  51  L.  Ed.  331. 

Application  of  the  due  process  of  law 
clause  of  the  Fifth  amendment  is  in- 
volved where  the  court  gave  effect  as 
res  judicata  to  the  judgment  of  a  state 
court  which  is  claimed  to  have  deprived 
the  parties  of  their  property  under  the 
forms  of  law  without  any  judicial  find- 
ing of  the  fact  justifying  such  depriva- 
tion. Fayerweather  v.  Ritch  (1904)  25 
Sup.  Ct  58,  195  U.  S.  276,  49  L.  Ed. 
193. 

Color  for  defendant's  contention  that 
the  requirements  of  Mining  Act  IlL  April 
18,  1899  (Laws  1899,  p.  300),  as  to 
licensed  employes,  are  repugnant  to  the 
constitution,  when  applied  to  the  first 
count  in  the  declaration,  will  sustain  a 
writ  of  error  as  against  a  motion  to 
dismiss,  based  on  the  theory  that  the 
first  count  in  the  declaration  charges  a 
violation  of  duty  imposed  by  the  stat- 
ute directly  upon  the  mineowner,  irre- 
spective of  the  statutory  requirements 
as  to  licensed  employes.  Wilmington 
Star  Min.  Co.  v.  Fulton  (1907)  27  S. 
Ct  412,  205  U.  S.  60,  51  L.  Ed.  708. 

Contention  that  the  constitutional 
privilege  of  a  congressman  from  arrest 
embraces  arrest  and  punishment  for  a 
criminal  offense  while  Congress  is  not 
in  session  is  not  so  frivolous  as  not  to 
sustain  a  direct  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to 
a  circuit  court  Williamson  v.  U.  S. 
(1908)  28  S.  Ct  163,  207  U.  S.  425, 
Adv.  S.  U.  S.  163,  52  L.  Ed.  278. 

A  writ  of  error  from  the  federal 
Supreme  Court  will  not  be  dismissed 
because  the  constitutional  questions 
which  furnished  the  ground  for  bring- 
ing the  case  directly  to  the  Supreme 
Court  have,  since  the  allowance  of  the 
writ  of  error,  been  decided  by  that 
court  in  another  case  adversely  to  the 
plaintiff  in  error.  Michigan  Cent  R. 
Co.   V.   Vreeland    (1913)    33  Sup.   Ct 
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192,  227  U.  S.  59,  57  L.  Ed.  417,  Ann. 
Cas.  1914C,  176. 

Contention  by  importers  that  the 
treasury  regulations  respecting  the  po- 
lariscopic  test  for  sugar  assumed  to  add 
something  to  the  dutiable  standard  pre- 
scribed by  Tariff  Act  July  24,  1897,  c. 
11,  I  1,  Schedule  E,  par.  209,  and  that 
the  Secretary  of  the  Treasury  thus  ex- 
ercised legislative  power  confided  by 
the  Constitution  solely  to  Congress,  is 
not  a  real  and  substantial  controversy. 
American  Sugar  Refining  Co.  v.  U.  S. 

(1908)  29  Sup.  Ct  89,  91,  211  U.  S. 
155,  53  L.  Ed.  129. 

Constitutionality  of  R.  S.  §  5509,  is 
too  well  settled  to  serve  as  basis  of  a 
writ  of  error  from  the  Supreme  Court 
to  a  District  Court.     Rakes  v.  U.  S. 

(1909)  29  Sup.  Ct  244,  245,  212  U.  S. 
55,  53  L.  Ed.  401. 

A  claim  that  10  days'  statutory  notice 
of  the  time  appointed  for  action  on  a 
petition  for  settlement  of  final  account 
of  an  executor  and  for  final  distrib- 
ution of  the  decedent's  estate  is  so 
unreasonable  as  to  a  nonresident  claim- 
ant- as  to  be  wanting  in  due  process  of 
law  is  unsubstantial.  Goodrich  v.  Fer- 
ris (1909)  29  S.  Ct  580,  214  U.  S.  71, 
53  L.  Ed.  914. 

Contention  that  due  process  of  law 
is  denied  by  a  tax  imposed  under  the 
authority  of  Code  Pub.  Gen.  Laws  Md. 
1904,  art  81,  §|  214,  215,  on  a  cus- 
todian of  distilled  spirits,  which  rests 
on  the  theory  that  the  taxing  power 
of  the  state  is,  by  its  Constitution,  con- 
fined exclusively  to  the  levy  of  taxes  in 
personam  upon  the  owners  of  property, 
is  devoid  of  merit,  where  the  highest 
state  court  has  upheld  the  statute  as 
an  exercise  of  the  taxing  power  of  the 
state,  and,  in  so  doing,  declared  that 
it  but  reiterated  and  re-expounded  the 
rulings  by  it  previously  made.  Hannis 
Distilling  Co.  v.  Baltimore  (1910)  30 
Sup.  Ct  326,  329,  216  U.  S.  285,  54 
L.  Ed.  482. 

Contention  that  merchandise  coming 
into  the  United  States  from  the  Canal 
Zone  in  the  Isthmus  of  Panama  could 
not  be  subjected,  as  is  attempted  by  Act 
March  2,  1905,  c.  1310,  to  the  duties 
imposed  on  merchandise  imported  from 
foreign  countries,  is  frivolous.  David 
Kaufman  &  Sons  Co.  v.  Smith  (1910) 
30  Sup.  Ct  419,  216  U.  S.  610.  54  L. 
Ed.  636. 

Contention  that  under  R.  S.  {  1342, 
art  62,  post  §  2371,  a  court-martial 
has  exclusive  jurisdiction  over  the 
crimes  committed  by  a  military  officer 
which  are  cognizable  by  courts-martial 
under  the  provisions  of  that  article,  is 
unfounded.  Claim  that  power  of  legis- 
lation is  unconstitutionally  delegated  to 
the  state  Legislatures  by  Act  July  7. 
1898,  c.  576,  §  2,  30  Stat  717,  adopting 
such  punishment  for  offenses  commit- 
ted in  places  under  the  exclusive  juris- 
diction and  control  of  the  United  States 
as  the  laws  of  the  state  in  which  such 
places  are  situated  "now  provide*'  for  a 
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like  offense^  the  punishment  therefor 
not  being  otherwise  provided  for  by 
any  law  of  the  United  States,  is  un- 
founded. Franklin  v.  U.  S.  (1910)  30 
Sup.  Ct.  4ai,  436,  216  U.  S.  559,  54  L. 
Kd.  615. 

Any  question  respecting  invalidity  of 
West  Virginia  Constitution  for  for- 
feiture of  lands  to  the  state  for  five 
years*  neglect  to  pay  taxes  is  foreclos- 
ed by  prior  decisions.  Fay  v.  Crozer 
(1909)  30  Sup.  Ot  568,  217  U.  S.  455, 
54  L.  Ed.  837. 

Contention  that  indictment  charging 
subornation  of  perjury  before  a  federal 
grand  jury  did  not  sufficiently  set  forth 
the  nature  and  cause  of  the  accusation 
held  frivolous.  Hendricks  v.  U.  S. 
(1912)  32  Sup.  Ct.  313,  314,  223  U.  S. 
178,  56  L.  Ed.  394. 

Contention  that  ancestors  of  certain 
Indians,  charged  with  a  murder  on  an 
Indian  reservation  within  a  state,  be- 
came, by  virtue  of  the  treaty  of  Guad- 
alupe Hidalgo  with  Mexico  of  February 
2,  1848,  citizens  of  the  United  States 
and  of  the  state,  so  as  to  exclude  ju- 
risdiction of  the  federal  courts  is  want- 
ing in  merit.  Apapas  v.  U.  S.  (1914) 
34  S.  Ct  704.  233  U.  S.  587,  58  L.  Ed. 
1104. 

An  objection  that  Act  Feb.  9,  1909, 
I  2,  punishing  the  receipt,  concealment, 
or  facilitation  of  transportation  of 
opium,  is  unconstitutional,  is  too  frivo- 
lous to  serve  as  a  foundation  for  writ 
of  error.  Brolan  v.  U.  S.  (1915)  35 
Sup.  Ct  285,  236  U.  S.  216,  59  L.  Ed. 
544. 

Contention  that  a  state  statute  for- 
bidding ownership  of  realty  by  nonres- 
ident aliens  is  repugnant  to  Const 
Amend.  14,  is  frivolous.  Toop  v.  Ulys- 
ses Land  Co.  (1915)  35  S.  Ct  739,  237 
U.  S.  580,  59  L.  Ed.  1127. 

Averment  in  suit  by  nonresident 
aliens  that  their  right  to  inherit  was 
secured  by  treaty  is  frivolous,  where 
the  treaty  did  not  go  into  effect  until 
two  years  after  the  death  of  their  in- 
testate. Toop  v.  Ulysses  Land  Co. 
(1915)  35  S.  C.  739,  237  U.  S.  580,  59 
L.  Ed.  1127. 

A  direct  appeal  to  the  Supreme  Court 
may  not  be  maintained  on  the  theory 
that  rights  under  the  Constitution  were 
involved,  where  the  supposed  constitu- 
tional questions  have  already  been 
twice  decided  by  the  Supreme  Court  to 
be  so  wanting  in  merit  as  not  to  afford 
ground  for  the  exercise  of  jurisdiction 
to  review  the  judgments  of  a  state  court 
of  last  resort  De  Beam  v.  Safe  De- 
posit &  Trust  Co.  of  Baltimore  (1914) 
34  Sup.  Ct  584,  233  U.  S.  24,  58  L. 
Ed.  833.  But  see  In  re  Marmo  (D.  C. 
1905)  138  Fed.  201,  holding  that  where 
an  application  to  a  district  judge  for  a 
writ  of  habeas  corpus  alleged  that  peti- 
tioner's imprisonment  was  in  violation 
of  the  federal  Constitution,  the  court 
was  without  discretion  to  refuse  to  al- 
low an  appeal  to  the  Supreme  Court 
for  an  order  denying  the  writ,  though 
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it  appeared  that  the  same  was  without 
merit. 

An  appeal  from  a  decree  refusing  an 
injunction  against  the  collection  of  tax- 
es under  state  laws  will  not  be  dismiss- 
ed, on  the  ground  that  the  appeal  is 
abortive  and  improper,  because  before 
the  appeal  was  taken  the  taxes  had 
been  held  lawful  by  a  state  court  and 
had  been  collected,  and  therefore  the 
\  ery  things  the  bill  was  filed  to  prevent 
are  accomplished  facts,  and  the  remedy, 
if  any,  should  be  sought  by  writ  of  error 
to  the  state  court,  since  the  decision  of 
the  state  court  does  not  aifect  the  ju- 
risdiction on  appeal  from  the  federal 
court,  even  if  it  could  be  held  to  be  res 
judicata  on  Ihe  merits.  Illinois  Cent. 
K.  Co.  V.  Adams  (1901)  21  S.  Ct  251, 
180  U.  S.  28,  45  L.  Ed.  410. 

A  writ  of  error  from  the  Supreme 
Court  to  review  the  conviction  of  a 
Congressman  in  a  Circuit  Court,  pre- 
senting questions  as  to  his  constitution- 
al privilege  from  arrest,  will  not  be 
dismissed  because  the  Congress  of 
which  he  was  a  member  has  expired. 
Williamson  v.  U.  S.  (1908)  28  Sup-  Ct. 
163,  165,  207  U.  S.  425,  52  L.  Ed.  278. 

The  Supreme  Court  has  no  jurisdic- 
tion to  review  an  order  of  a  district 
court  permitting  the  entry  of  a  nolle 
prosequi  to  an  indictment  for  violating 
R.  S.  §  5480,  post,  I  10385,  where  no 
new  indictment  has  been  returned  with- 
in three  years  from  the  date  of  the 
commission  of  the  alleged  offense,  or,  if 
returned,  is  not  still  pending,  since,  un- 
der the  circumstances,  the  case  has  be- 
come merely  a  moot  one.  Lewis  v.  U. 
S.  (1910)  30  Sup.  Ct  438,  439,  216  U. 
S.  611,  54  L.  Ed.  637. 

An  appeal  will  not  lie  from  a  decree 
in  a  suit  by  a  major  in  the  inspector 
general's  department  of  the  Ohio  Na- 
tional Guard  to  test  the  validity  of  an 
order  of  the  state  adjutant  general 
where  plaintiff's  personal  rights  are  not 
directly  violated.  Lieutenant  Colonel 
Daniel  C.  Stearns  v.  Brigadier  General 
George  H.  Wood  (1915)  35  S.  Ct  229, 
236  U.  S.  75.  59  L.  Ed.  475. 

Whether  Anti-Trust  Act  is  violated 
by  a  combination  of  steamship  compa- 
nies to  monopolize  trans- Atlantic  trans- 
portation is  moot  in  view  of  the  exist- 
ing European  war.  U.  S.  v.  Hamburg- 
Amerikanische  Packet  -  Fahrt  -  Actien 
GeseUschaft  (1916)  36  S.  Ct  212.  See 
Chicago  &  Alton  By.  Co.  v.  Knott 
(1913)  33  Sup.  Ct  985,  230  U.  S.  510, 
57  L.  Ed.  1595,  holding  that  appeals 
and  cross-appeals  from  decrees  of  a 
federal  Circuit  Court,  entered  in  ac- 
cordance with  stipulations  to  abide  by 
any  orders,  judgments,  or  decrees  that 
might  be  entered  in  certain  other  suits, 
present  no  questions  for  the  considera- 
tion of  the  federal  Supreme  Court 
And  see  Dakota  County  v.  Glidden 
(1886)  5  Sup.  Ct  428,  113  U.  S.  222, 
28  L.  Ed.  981,  holding  that  where,  after 
the  rendition  of  the  judgment  sought  to 
be  reversed  the  matter  in  controversy 
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has  been  the  subject  of  valid  compro- 
mise between  the  parties  to  the  litiga- 
tion which  leaves  nothing  to  the  contro- 
versy presented  by  the  record  in  the 
Supreme  Court  to  be  decided,  the  writ 
of  error  will  be  dismissed  on  motion. 

19.  Nature  and  finality  of  Judgment. 

—This  section  does  not  make  an  appeal 
or  writ  of  error  allowable  until  after 
final  decree  or  judgment.  McLdsh  v. 
Roff  (1891)  12  Sup.  Ct.  118,  119,  141  U. 
S.  661,  35  L.  Ed.  893;  Chicago,  St.  P., 
M.  &  O.  Ry.  Co.  V.  Roberts  (1891)  12 
Sup.  Ct.  123,  141  U.  S.  690,  35  L.  Ed. 
902;  American  Construction  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  (1893) 
13  Sup.  Ct.  758, 148  U.  S.  3t2,  37  L.  Ed. 
486;  U.  S.  V.  Rider  (1896)  16  Sup.  Ct. 
983,  163  U.  S.  132,  41  L.  Ed.  101;  Bar- 
des  V.  First  National  Bank  (1899)  20 
Sup.  Ct  196,  175  U.  S.  526,  44  L.  Ed. 
262;  Southern  R.  Co.  v.  Postal  Teleg. 
Cable  Co.  (1901)  21  Sup.  Ct.  249,  179 
U.  S.  641,  45  L.  Ed.  355;  Covington  v. 
First  National  Bank  (1902)  22  Sup.  Ct 
645,  185  U.  S.  270,  46  L.  Ed.  906; 
Bowker  v.  U.  S.  (1902)  22  Sup.  Ct 
802,  186  U.  S.  135,  46  L.  Ed.  1090; 
Paducah  v.  East  Tennessee  Teleph. 
Co.  (1913)  33  Sup.  Ct  816,  229  U.  S. 
476,  57  L.  Ed.  1286;  Gates  v.  Bucki 
(1893)  53  Fed.  961,  4  C.  C.  A.  116; 
Hutchins  v.  Briggs  (1894)  61  Fed.  498, 
9  C.  C.  A.  585. 

Decisions  resting  in  the  discretion  of 
the  low6r  court  cannot  be  re-examined 
on  writ  of  error.  Cook  v.  Porter 
(1870)  11  Wall.  672,  676,  20  L.  Ed. 
84. 

The  court  will  not  revise  the  opinion 
of  a  circuit  court,  either  granting  or  re- 
jecting a  motion  for  a  new  trial.  Blunt 
V.  Smith  (1822)  7  Wheat  248,  272,  5  L. 
Ed.  446. 

A  decree  that  a  sum  of  money  was 
due  but  that  the  amount  to  be  paid  de- 
pended on  other  claims  that  might  be 
established  is  not  final.  Montgomery  v. 
Anderson  (1858)  21  How.  386,  388,  16 
L.  Ed.  160. 

No  appeal  lies  to  the  supreme  court 
from  an  order  of  the  circuit  court 
granting  or  refusing  an  injunction  or 
appointing  or  refusing  to  appoint  a 
receiver  pendente  lite  or  other  inter- 
locutory order  until  after  final  decree. 
American  Construction  Co.  v.  Jackson- 
ville, T.  &  K.  W.  Ry.  Co.  (1893)  13  Sup. 
Ct.  758,  761,  148  U.  S.  372,  37  L.  Ed. 
486. 

Where  a  motion  to  set  aside  a  judg- 
ment and  for  a  new  trial  is  permitted 
and  is  seasonably  made  at  the  term 
when  the  judgment  was  rendered,  it  re- 
mains subject  to  the  control  of  the 
court  until  the  motion  is  disposed  of, 
and  until  that  time  does  not  become 
final  for  purposes  of  review.  Kingman 
&  Co.  V.  Western  Mfg.  Co.  (1808)  18 
Sup.  Ct  786,  788,  170  U.  S.  675,  42  L. 
Ed.  1192.  See  Downham  v.  Alexan- 
dria (1869)  9  Wall.  659,  661,  19  L.  Ed. 
807,  holding  that  where  under  the  state 
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laws  the  judgment  of  the  District  Court 
is  final,  a  writ  of  error  may  be  sued 
out  from  the  Supreme  Court  to  review 
that  judgment  See  Lake  Nat  Bank 
V.  Wolfeborough  Sav.  Bank  (1897)  78 
Fed.  517,  24  C.  C.  A.  195,  motion  de- 
nied (1896)  84  Fed.  1018,  28  C.  C.  A. 
683. 

A  judgment  or  decree,  to  be  "final," 
must  terminate  the  litigation  between 
the  parties  on  tiie  merits  of  the  case,  so 
that,  if  there  should  be  an  affirmance  by 
the  supreme  court,  the  court  below 
would  have  nothing  to  do  but  to  execute 
the  judgment  or  decree  which  had  been 
rendered.  Benjamin  v.  Dubois  (1886) 
6  Sup.  Ct  925,  926,  118  U.  S.  46,  30  L. 
Ed.  52. 

Order  on  petition  of  Interstate  Com- 
merce Commission,  filed  under  Act  Feb. 

4,  1887,  §  12,  post,  §  8576,  directing 
ofiicer  of  corporation  to  produce  docu- 
ments called  for  by  the  Commission,  is 
final.  Ellis  v.  Interstate  Commerce 
Commission  (1915)  35  S.  Ct  645,  237 
U.  S.  434,  59  L.  Ed.  1036.  Where  dis- 
trict judge,  in  vacation,  allowed  a  writ 
of  habeas  corpus  for  the  person  of  a 
deputy  marshal  in  custody  under  state 
process,  and,  after  hearing,  an  order 
finding  that  the  petitioner  was  in  cus- 
tody for  an  act  done  in  pursuance  of 
a  law  of  the  United  States,  that  he  bad 
a  right  to  have  the  prosecution  against 
him  moved  to  the  federal  circuit  court, 
and  holding  him  to  bail  for  his  ap- 
pearance before  that  court,  was  finaL 
Carico  v.  Wilmore  (D.  C.  1892)  51  Fed. 
200.  But  see  Ex  parte  Jacobi  (C.  C. 
1900)  104  Fed.  681,  holding  that  deci- 
sion of  a  circuit  judge  in  chambers  in 
habeas  corpus  proceeding  is  not  final. 
See  Winthrop  Iron  Go.  V.  Meeker 
(1883)  3  S.  Ct  111,  109  U.  S.  180,  27 
li.  Ed.  898;'  Clinton  v.  Missouri  Pac. 
Ry.  Co.  (1887)  7  Sup.  Ct  1268,  1269, 
122  U.  S.  469,  30  L.  Ed.  1214. 

A  writ  of  error  will  not  lie  to  a  cir- 
cuit court  of  the  United  States  to  re- 
vise its  decision  in  refusing  to  grant  a 
venditioni  exponas.  Boyle  v.  Zach- 
arie  (1832)  6  Pet  648,  656,  8  L.  Ed. 
532. 

An  order  overruling  a  motion  to  re- 
mand a  cause  to  a  state  court  is  not 
final.  Bender  v.  Pennsylvania  Co. 
(1893)  13  Sup.  Ct  640,  148  U.  S.  502, 
37  L.  Ed.  537;  U.  S.  v.  Sessions  (1913) 
205  Fed.  502,  123  C.  C.  A.  570. 

An  order  remanding  a  case  to  a  state 
court  is  not  final.  Chicago,  St  P.,  M.  & 
O.  R.  Co.  V.  Roberts  (1891)  12  Sup, 
Ct  123,  124,  141  U.  S.  690,  35  L.  Ed. 
902;  American  Construction  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.  (1803) 
13  Sup.  Ct  758,  768,  148  U.  S.  372,  37 
L.  Ed.  486;  Illinois  Cent  R.  Co.  ▼. 
Brown  (1895)  15  Sup.  Ct  656^  158  U. 

5.  386,  39  L.  Ed.  461. 

An  order  remanding  a  case  to  a  state 
court  on  the  ground  of  want  of  juris- 
diction, is  not  final.  Richmond  &  D.  R. 
Co.  V.  Thouron  (1890)  10  Sup.  Ct  517, 
134  U.  S.  45,  33  L.  Ed.  871;    Texas 
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Bayonne  (1895)  159  U.  S.  687,  16  Sup. 
Ct.  185.  40  L.  Ed.  305. 

36. Requisites  and  sufllclency  of 

certificate.— The  question  certified  must 
be  a  distinct  point  or  proposition  of 
law  clearly  stated.  Graver  v.  Faurot 
(1896)  16  Sup.  Ct.  799,  162  U.  S.  435, 
40  L.  Ed.  1030. 

Where  an  appeal  is  allowed  direct  to 
the  supreme  court  on  a  question  of 
jurisdiction,  it  is  not  necessary  that, 
in  stating  such  question,  the  word  "cer- 
tify'' be  formally  used;  and,  while  no 
mere  suggestion  that  the  jurisdiction 
of  the  court  was  in  issufe  will  answer, 
it  is  sufficient  if  there  is  a  plain  dec- 
laration that  the  single  matter  which 
is  by  the  record  sent  up  is  a  question 
of  jurisdiction,  and  the  precise  question 
is  clearly,  fully,  and  separately  stated. 
Shields  V.  Coleman  a895)  157  U.  S. 
laS,  15  Sup.  Ct.  570,  39  L.  Ed.  660, 
following  U.  S.  V.  Jahn  (1894)  155  U. 
S.  109,  15  Sup.  Ct.  39,  39  L.  Ed.  87. 

Where  the  judgment  in  an  action  in 
which  the  only  question  involved  is  one 
of  jurisdiction  not  only  recites  that, 
for  reasons  filed  as  part  of  the  order, 
the  court  considers  it  has  no  jurisdic- 
tion, and  dismisses  it  for  want  of  juris- 
diction, but  the  judge  certifies,  in  the 
bill  of  exceptions,  that  it  was  "held  that 
the  court  did  not  have  jurisdiction  of 
the  suit,  and  ordered  the  same  to  be  dis- 
missed," and,  in  the  order  allowing  a 
writ  of  error,  certifies  that  it  is  al- 
lowed on  "the  question  of  jurisdiction," 
there  is  a  sufficient  compliance  with 
this  section.  In  re  Lehigh  Min.  &  Mfg. 
Co.  (1895)  156  U.  S.  322,  15  Sup.  Ct. 
375.  39  L.  Ed.  438. 

Where  the  record  shows  that  the 
only  matter  tried  and  decided  in  the 
circuit  court  was  a  demurrer  to  the  plea 
to  the  jurisdiction,  and  the  petition  on 
which  the  writ  of  error  was  allowed 
asked  only  for  the  review  of  the  judg- 
ment of  the  circuit  court  that  it  had 
no  jurisdiction  of  the  action,  the  ques- 
tion of  jurisdiction  is  sufficientiy  certi- 
fied. Interior  Const.  &  Imp.  Co.  v. 
Gibney  (1895)  160  U.  S.  217,  16  Sup. 
Ct,  272,  40  L.  Ed.  401. 

Where  the  record  on  an  appeal  shows 
that  the  case  plainly  involves  the  juris- 
diction of  a  circuit  court  of  the  United 
States  to  discharge  from  custody,  on  a 
writ  of  habeas  corpus,  a  prisoner  con- 
fined under  an  indictment  in  a  state 
court,  it  is  immaterial  that  the  cer- 
tificate does  not  expressly  state  the 
jurisdictional  question  involved.  Hark- 
rader  v.  Wadley  (1898)  19  S.  Ct.  119, 
172  U.  S.  148,  43  L.  Ed.  399. 

A  recital  that  an  appeal  from  a  de- 
cree was  allowed  "from  the  final  order 
and  decree  dismissing  said  suit  for  want 
of  jurisdiction"  was  a  sufficient  cer- 
tificate. Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.  (1902)  22  Sup.  Ct. 
681.  682,  185  U.  S.  282,  46  L.  Ed.  910. 

Question  of  jurisdiction  is  sufficiently 
certified,  irrespective  of  any  irregularity 


in  the  bill  of  exceptions  or  formal  cer- 
tificate, where  the  judgment  dismissing 
the  action  and  the  prior  proceedings 
clearly  exhibit  the  ground  on  which  the 
judgment  was  based  and  make  apparent 
on  the  record  the  fact  that  the  only 
matters  tried  and  decided  were  demur- 
rers to  pleas  to  the  jurisdiction,  and  the 
petition  on  which  the  writ  of  error  was 
allowed  asked  only  for  the  review  of  the 
judgment,  which  decided  that  the  court 
was  without  jurisdiction.  Petri  v.  F.  B. 
Creelman  Lumber  Co.  (1905)  26  Sup. 
Ct  133,  134,  199  U.  S.  487,  50  L.  Ed. 
281. 

Failure  of  certificate  to  show  exact 
nature  of  the  jurisdictional  question 
relied  on  to  sustain  a  direct  appeal  does 
not  defeat  the  jurisdiction  of  the  lat- 
ter court,  where  an  examination  of  the 
record,  aided  by  the  opinion  of  the  cir- 
cuit court,  contained  therein  and  made 
part  thereof,  distinctly  shows  the  na- 
ture of  the  question  of  jurisdiction 
passed  upon.  Chicago  v.  Mills  (1907) 
27  Sup.  Ct.  286,  287,  204  U.  S.  321,  51 
L.  Ed.  504. 

Where  the  record  shows  that  the  only 
matter  tried  and  decided  was  one  of 
jurisdiction,  and  the  petition  on  which 
the  writ  of  error  was  allowed  asked 
only  for  a  review  of  the  judgment  that 
the  court  had  no  jurisdiction  of  the 
action,  the  question  of  jurisdiction 
alone  is  sufficiently  certified.  U.  S.  v. 
Larkin  (1908)  28  Sup.  Ct.  417,  208  U. 
S.  333,  52  L.  Ed.  517,  and  cases  cited. 

Formal  defects  in  a  certificate  are  not 
material,  where  the  record  clearly 
shows  that  the  only  matter  tried  and 
decided  in  the  circuit  was  one  of  juris- 
diction. Davis  V.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.,  30  Sup.  Ct  463,. 217  IJ. 
S.  157,  54  L.  Ed.  708. 

An  order  directing  the  filing  of  an 
assignment  of  errors,  which  alleges  er- 
ror of  the  court  below  in  taking  juris- 
diction of  the  cause  for  reasons  there- 
in separately  stated,  is  not  equivalent 
to  the  certificate  of  jurisdictional  ques- 
tions nor  a  compliance  with  the  stat- 
utory provisions  in  relation  to  such 
certificate.  The  Bayonne  (1895)  159  U. 
S.  687,  16  Sup.  Ct.  185,  40  L.  Ed.  305. 

A  sufficient  certification  of  question  of 
jurisdiction  is  not  made  by  an  order 
allowing  an  appeal  from  a  decision  that 
a  special  agent  of  the  land  office  is  en- 
titied  to  his  discharge  from  the  custody 
of  a  sheriff,  and  stating  the  question 
whether  the  court  has  jurisdiction  to 
discharge  him,  or  whether  it  should 
remand  him  to  the  custody  of  the 
sheriff  to  be  dealt  with  by  the  state 
court,  where  there  is  no  intimation  that 
the  federal  court  did  more  than  pass 
upon  the  merits  of  the  controversy,  and 
the  questions  merely  imply  that  the 
court  assumed  that  it  had  discretion, 
either  to  dispose  of  the  case  on  its 
merits  or  to  remand  the  case  to  the 
state  court  and  require  him  to  resort  to 
his  remedy  by  writ  of  error.    State  of 
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150  U.  S.  170,  37  L.  Ed  1041;  Smith 
V.  McKay  (1896)  161  U.  S.  355,  16  Sup. 
Ct.  490,  40  L.  Ed.  731;  Carey  v.  Hous- 
ton &  T.  C.  Ry.  Co.  (1896)  16  Sup. 
Ct.  537,  161  U.  S.  115,  40  L.  Ed.  638; 
Powers  V.   Chesapeake  &  O.   Ry.   Co. 

(1898)  18  Sup.  Ct  264,  169  U.  S.  92, 

42  L.    Ed.    673;     Blythe    v.    Hinckley 

(1899)  19  Sup.  Ct.  497,  173  U.  S.  501, 

43  L.  Ed.  783;  First  National  Bank  of 
Denver  v.  Klug  (1902)  22  Sup.  Ct  899, 
186  U.  S.  202,  46  L.  Ed.  1127;  Mexi- 
can Cent  R.  Co.  y.  Eckman  (1903)  23 
Sup.  Ct  211,  187  U.  S.  429,  47  L.  Ed. 
245;  Louisville  Trust  Co.  v.  Knott 
(1903)  24  Sup.  Ct  119,  191  U.  S.  225, 

48  L.  Ed.  159;  Bache  v.  Hunt  (1904) 
24  Sup.  Ct.  547,  193  U.  S.  523,  48  L. 
Ed.  774;  Schweer  v.  Brown  (1904)  25 
Sup.  Ct  15,  16,  195  U.  S.  171,  49  li. 
Ed.  144;  Courtney  v.  Pradt  (1905)  25 
Sup.  Ct.  208,  196  U.  S.  89,  49  L.  Ed. 
398;  Lucius  v.  Cawthon-Coleman  Co. 
(1905)  25  Sup.  Ct  214,  196  U.  S.  149, 

49  L.  Ed.  425;  Board  of  Trade  of  City 
of  Chicago  v.  Hammond  Elevator  Co. 

(1905)  25  Sup.  Ct  740.  198  U.  S.  424, 
49    L.    Ed.    1111;     Bien    v.    Robinson 

(1908)  28  Sup.  Ct  379,  208  U.  S.  423, 

52  L.  Ed.  556;  U.  S.  v.  I^rkin  (1908) 
28  Sup.  Ct  417,  208  U.  S.  333,  52  L. 
Ed.  517;  Kansas  City  Northwestern  R. 
Co.  V.  Zimmerman  (1908)  28  Sup.  Ct 
730,  210  U.  S.  336,  52  L.  Ed.  1084; 
Davidson   Bros.    Marble    Co.    v.    U    S. 

(1909)  29  Sup.  Ct  324,  213  U.  S.  10, 

53  L.  Ed.  675;  Simmons  v.  The  Jeffer- 
man  (1910)  30  Sup.  Ct  125,  215  U.  S. 
130,  54  L.  Ed.  125,  17  Ann.  Cas.  907; 
Mechanical  Appliance  Co.  v.  Castle- 
man  (1910)  30  Spp.  Ct  125,  215  U.  S. 
437,  54  L.  Ed.  272;  Fore  River  Ship- 
building Co.  V.  Hagg  (1911)  31  Sup. 
Ct  185,  219  U.  S.  175,  55  L.  Ed.  163; 
U.  S.  V.  Congress  Construction  Co. 
(1911)  32  Sup.  Ct  44,  222  U.  S.  199, 
56  L.  Ed.  163;  Darnell  v.  Illinois  C.  R. 
Co.  (1912)  32  Sup.  Ct  760,  225  U.  S. 
243,  56  L.  Ed.  1072;  Farrugia  v.  PhQa- 
delphia  &  R.  Ry.  Co.  (1914)  34  Sup. 
Ct  591,  233  U.  S.  352,  58  L.  Ed.  996; 
World's  Columbian  Exposition  v.  U.  S. 
(1893)  56  Fed.  654,  6  C.  C.  A.  58,  18 
U.  S.  App.  42;  U.  S.  v.  Swan  (1895) 
65  Fed  647.  13  C.  C.  A.  77,  31  U.  S. 
App.  112;  Hays  v.  Richardson  (1903) 
121  Fed.  536,  57  C.  C.  A.  598;  St 
Louis  Cotton  Compress  Co.  v.  Ameri- 
can Cotton  Co.  (1903)  125  Fed.  196, 
60  C.  C.  A.  80;  Fisheries  Co.  v.  Len- 
nen  (1904)  130  Fed.  533,  65  C.  C.  A. 
79;  Viquesney  v.  Allen  (1904)  131 
Fed.  21,  65  C.  C.  A.  259;  Halpin  v. 
Amerman  (1905)  138  Fed.  548,  70  C. 
C.    A.    462;     Crawford    v.    McCarthy 

(1906)  148  Fed.  198,  78  C.  C.  A.  356; 
Boston  &  M.  R.  Co.  v.  Ookey  (1906) 
149  Fed.  42.  79  C.  C.  A.  64,  9  Ann. 
Cas.  384  (affirmed  [1908]  28  Sup.  Ct 
657,  210  U.  S.  155,  52  L.  Ed.  1002); 
Alton  Water  Co.  v.  Brown  (1908)  166 
Fed.  840,  92  C.  C.  A.  598  (writ  of 
certiorari  denied  [1909]  29  Sup.  Ct 
690,  212  U.   S.   581,  53  L.   Ed.   659); 
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Meeker  v.  Lehigh  VaUey  R.  Co.  (1910) 
183  Fed.  548,  106  C.  C.  A.  94  (revers-  . 
ing  judgment  [C.  O.  1909]  175  Fed 
320);  Mitchell  Coal  &  Coke  Co.  y, 
Pennsylvania  R.  Co.  (1911)  192  Fed. 
475,  112  C.  C.  A.  637  (cerHorari  de- 
nied [1912]  32  Sup.  Ct  528,  223  U. 
S.  733,  56  L.  Ed.  635);  Olds  v.  Her- 
man H.  Hettler  Lumber  Co.  (1912) 
195  Fed.  9,  115  C.  C.  A.  91;  FideUty 
Trust  Co.  v.  Gaskell  (1912)  195  Fed. 
865,  115  C.  C.  A.  527;  United  States 
V.  Sessions  (1913)  205  Fed.  502,  123 
C.  C.  A.  570;  Ferguson  v.  Omaha  &  S. 
W.  R.  Co.  (1915)  227  Fed.  513,  142 
C.  C.  A.  145. 

An  appeal  direct  to  the  supreme 
court,  on  certificate,  from  a  decree  dis- 
missing a  bill  on  the  ground  that  com- 
plainant's remedy  was  at  law,  and  not 
in  equity,  cannot  be  sustained.  Blythe 
V.  Hinckley  (1899)  19  Sup.  Ct  497, 
173  U.  S.  501,  43  L.  Ed.  783. 

The  question  whether  a  federal  court, 
under  the  principles  of  equity  and  com- 
ity governing  all  courts  having  concur- 
rent jurisdiction  over  the  same  subject- 
matter,  has  authority  to  administer  a 
trust  estate  after  a  suit  with  reference 
thereto  has  been  begun  in  a  state 
court,  does  not  involve  the  jurisdiction 
of  the  court  as  a  federal  tribunal 
Louisville  Trust  Co.  v.  Knott  (1903) 
24  S.  Ct  119,  191  U.  S.  225,  48  L.  Ed. 
159. 

A  suit  in  which  the  jurisdiction  of  a 
federal  court  was  only  questioned  under 
the  established  rules  of  practice  as  to 
bringing  in  parties  to  ancillary  or  pro 
inter  esse  suo  proceedings,  and  those 
governing  courts  of  concurrent  juris- 
diction as  between  themselves,  does  not 
involve  a  question  of  jurisdiction. 
Bache  v.  Hunt  (1904)  24  S.  Ct  547, 
193  U.  S.  523,  48  L.  Ed.  774. 

A  writ  of  error  cannot  be  maintain- 
ed because  of  a  question  as  to  the  ju- 
risdiction of  the  lower  court  in  respect 
to  its  general  authority  as  a  judicial 
tribunal,  or  its  power  as  a  court  of  eq- 
uity. Bien  v.  Robinson  (1908)  28  S. 
Ct  379,  208  U.  S.  423,  62  L.  Ed.  556. 

Whether  a  bill  presents  a  case  for 
equitable  relief  or  not  does  not  involve 
a  question  of  the  jurisdiction  of  a  fed- 
eral lower  court  as  a  federal  court,  so 
as  to  sustain  a  direct  appeal  to  the 
Supreme  Court  Scully  v.  Bird  (1908) 
28  S.  Ct  597,  209  U.  S.  481,  52  L.  Ed. 
899. 

The  question  whether  a  federal  court, 
in  a  suit  in  which  the  requisite  diver- 
sity of  citizenship  exists  may  enforce 
a  cause  of  action  based  on  a  state  stat- 
ute alleged  to  be  penal  in  its  nature 
does  not  involve  the  jurisdiction  of  the 
court  as  a  federal  court  Fore  River 
Shipbuilding  Co.  v.  Hagg  (1911)  31  S. 
Ct  185,  219  U.  S.  175,  55  L.  Ed.  163. 

A  plaintiff  cannot  maintain  a  direct 
appeal  where  jurisdiction  was  sustain- 
ed and  a  decree  rendered  in  favor  of 
defendants  on  the  merits.  Anglo- 
American  Provisioti  Ca  y.  Davis  Pro- 
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vision  Co.  No.  2   (1903)   24  Sup.   Ct 
93,  94,  191  U.  S.  376,  48  L.  Ed.  228. 

Direct  appellate  jurisdiction  is  limit- 
ed to  cases  where  jurisdiction  of  the 
federal  court  as  a  federal  court  is  in 
issue,  and  to  an  issue  raised  whether 
jurisdiction  of  the  defendant  was  ever 
obtained  by  proper  process,  and,  unless 
one  or  the  other  of  such  issues  is  rais- 
ed, the  case  is  reviewable  by  the  Cir- 
cuit Court  of  Appeals.  Alton  Water 
Co.  V.  Brown  (1908)  166  Fed.  840,  92 
C.  C.  A.  598,  writ  of  certiorari  denied 
Lewis  V.  Alton  Water  Co.  (1909)  29 
S.  Ct.  690,  212  U.  S.  581,  53  L.  Ed. 
659.  To  bring  a  case  within  this  pro- 
vision it  must  appear  of  record  that  a 
Question  of  jurisdiction  was  involved  in 
the  decision  below,  and  that  question 
alone  must  be  certified  to  the  supreme 
court.  Chappell  v.  U.  S.  (1896)  16 
Sup.  Ct  397,  160  U.  S.  499,  40  L.  Ed. 
510,  and  cases  cited. 

A  direct  appeal  on  the  ground  that  the 
jurisdiction  of  trial  court  is  in  issue  may 
be  sustained  when  the  final  decree  dis- 
missing a  bill  and  the  order  allowing  the 
appeal  therefrom,  as  well  as  the  distinct 
and  contemporaneous  certificate  by  the 
court,  show  that  the  only  question  on 
which  the  decree  was  based  was  that  of 
jurisdiction.  Huntington  v.  Laidley 
(1900)  20  Sup.  Ct.  526,  529,  176  U.  S. 
668,  44  L.  Ed.  630.  Where  the  juris- 
diction of  the  circuit  court  is  in  issue, 
and  is  decided  in  favor  of  defendant, 
plaintiff  should  have  the  question  certi- 
fied and  appeal  directly  to  the  supreme 
court.  U.  S.  V.  Jahn  (1894)  155  U.  S. 
109.  15  Sup.  Ct.  39.  39  L.  Ed.  87; 
Evans-Snider-Buel  Co.  v.  McCaskill 
(1900)  101  Fed.  658,  41  C.  C.  A.  577. 
Where  after  removal  of  a  cause  to  a 
federal  court,  plaintiff  moved  to  remand 
because  removal  papers  were  not  filed 
in  proper  time,  and  his  motion  was 
overruled,  but  at  the  trial  he  insisted 
that  the  court  was  without  jurisdic- 
tion, and,  declining  to  prosecute  the 
action  therein,  a  final  judgment  was 
rendered  against  him,  the  question  of 
jurisdiction  thus  raised  was  one  which 
might  be  certified  directly  to  the  su- 
preme court.  Powers  v.  Chesapeake  & 
O.  Ry.  Co.  (1898)  18  S.  Ct.  204,  169 
U.  S.  92,  42  L.  Ed.  673  (affirming  judg- 
ment [C.  C.  1895]  65  Fed.  129) ;  Rem- ' 
ington  V.  Cent  Pac.  R.  Co.  (1905)  25 
Sup.  Ct.  577,  198  U.  S.  95,  49  L.  Ed. 
959. 

A  writ  of  error  from  the  district 
court  when  the  jurisdiction  of  such 
court  is  the  question  for  review  must 
be  taken  direct  to  the  supreme  court. 
U.  S.  V.  Sutton  (1891)  47  Fed.  129,  2 
C.  C.  A.  115. 

A  decree  sustaining  a  demurrer  to  a 
bill,  assigning  as  grounds  want  of  ju- 
risdiction in  the  court  as  a  federal 
court,  because  neither  diversity  of  citi- 
zenship nor  any  federal  question  was 
disclosed,  and  also  want  of  ''jurisdic- 
tion" as  a  court  of  equity  for  lack  of 
equity  in  the  bill,  and  dismissing  the 


bill  "for  want  of  jurisdiction"  refers  to 
the  real  jurisdictional  grounds,  and  an 
appeal  lies  to  the  Supreme  Court. 
Crawford  v.  McCarthy  (1906)  148  Fed. 
198,  78  C.  C.  A.  356. 

The  provision  that  appeals  or  writs 
of  error  may  be  taken  direct  to  the  su- 
preme court  in  any  case  in  which  the 
jurisdiction  of  the  court  is  at  issue,  in 
which  case  the  question  of  jurisdiction 
alone  shall  be  certified  to  the  supreme 
court  from  the  court  below  for  deci- 
sion, does  hot  apply  where  a  case  has 
been  appealed  to  the  circuit  court  of 
appeals.  Barling  v.  Bank  of  British 
North  America  (1892)  50  Fed.  260  1 
C.  C.  A.  510,  affirming  judgment  Bank 
of  British  North  America  v.  Barling 
(C.  C.  1891)  46  Fed.  357. 

Where  the  only  question  is  that  of 
jurisdiction  of  the  trial  court,  a  direct 
appeal  or  writ  of  error  to  the  supreme 
court  must  be  taken.  Remington  v. 
Cent  Pac.  R.  Co.  (1905)  25  Sup.  Ct. 
577,  198  U.  S.  95,  49  L.  Ed.  959;  Coo- 
ler V.  Grainger  Co.  (1896)  74  Fed.  16. 
20  C.  C.  A.  267;  Kentucky  State  Board 
V.  Lewis  (1910)  176  Fed.  556,  100  C. 
C.  A.  208;  Olds  v.  Herman  H.  Hettler 
Lumber  Co.  (1912)  195  Fed.  9,  115  C. 
C.  A.  91. 

A  bill  by  stockholders  to  impeach  a 
decree  of  foreclosure  and  sale  on  the 
ground  of  collusion  and  fraud  and  want 
of  jurisdiction  in  the  court  to  make  it 
is  ancillary  and  a  mere  continuance  of 
the  main  suit  so  far  as  the  jurisdiction 
of  the  circuit  court,  as  a  court  of  the 
United  States,  is  concenied.  Carey  v 
Houston  &  T.  C.  R.  Co.  (1890)  16 
Sup.  Ct  537,  541,  161  U.  S.  115,  40  L. 
Ed.  638. 

Where  the  only  question  in  an  an- 
cillary suit  is  the  jurisdiction  of  the 
court  in  the  principal  suit,  jurisdic- 
tion on  appeal  or  writ  of  error  is  ex- 
clusively in  the  supreme  court  Ken- 
tucky State  Board  of  Control  for  Char- 
itable Institutions  v.  Lewis  (1910)  170 
Fed.  556,  100  C.  C.  A.  208. 

21.  Jurisdiction   over   defendant 

or  service  of  procesew— The  Supreme 
Court  has  jurisdiction  to  directly  re- 
view questions  involving  the  jurisdic- 
tion of  the  District  Courts  which  are 
common  to  all  courts,  such  as  the  serv- 
ice of  summons,  to  the  same  extent  as 
it  has  jurisdiction  to  review  questions 
peculiar  to  the  federal  courts  as  such. 
St.  Louis  Cotton  Compress  Co.  v. 
American  Cotton  Co.  (1903)  125  Fed. 
196,  60  C.  C.  A.  80. 

The  Supreme  Court  has  authority  to 
review  a  decikion  sustaining  jurisdic- 
tion over  an  action  against  a  railroad 
company,  brought  in  a  district  in  which 
the  company's  principal  office  was  not 
located,  though  its  line  ran  through 
that  district  and  it  had  local  agents 
therein.  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Gonzales  (1894)  14  Sup.  Ct 
401,  402,  151  U.  S.  496,  38  L.  Ed.  248. 

Whether  a  district  court  acquired  ju- 
risdiction over  the  person  of  defendant 
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by  valid  seryice  is  directly  reviewable 
by  the  Supreme  Court.  Shepard  v. 
Adams  (1898)  18  Sup.  Ct.  214,  215, 
etc.,  168  U.  S.  618,  42  L.  Ed.  602. 

Jurisdiction  was  so  involved  as  to 
sustain  a  direct  review  of  a  judgment 
dismissing  an  action  which  had  been 
removed  from  the  state  court,  where 
the  ground  of  the  judgment  was  lack 
of  a  valid  service  of  process  on  the  de- 
fendant, and  the  plaintiff  had  moved  to 
remand  the  cause.  Remington  v.  Cen- 
tral Pac.  R.  Co.  (1905)  25*S.  Ct,  677, 
198  U.  S.  95,  49  L.  Ed.  959. 

Question  of  validity  of  service  of  pro- 
cess on  persons  as  agents  of  a  foreign 
corporation  involves  jurisdiction  of  the 
court.  Chicago  Board  of  Trade  v. 
Hammond  Elevator  Co.  (1905)  25  Sup. 
Ct.  740,  741,  198  U.  S.  424,  49  L.  Ed. 
1111. 

Question  of  validity  of  service  of 
subpoena  issued  by  a  federal  court  on 
the  resident  treasurer  of  a  foreign  cor- 
poration involves  the  jurisdiction  of 
that  court  as  a  federal  court  so  as  to 
sustain  a  direct  appeal  from  an  order 
setting  aside  the  service.  Kendall  v. 
American  Automatic  Loom  Co.  (1905) 
25  S.  Ct.  768,  198  U.  S.  477,  49  L.  Ed. 
1133. 

A  decree  sustaining  plea  to  jurisdic- 
tion may  be  brought  by  direct  appeal, 
where  issues  of  fact  as  to  whether  the 
corporate  defendant  was  doing  business 
in  the  state,  and  whether  the  person 
served  was  agent,  were  presented. 
Herndon-Carter  Co.  v.  James  N.  Nor- 
ris,  Son  &  Co.  (1912)  32  Sup.  Ct  550, 
551,  224  V.  S.  496,  56  L.  Ed.  857. 

A  decree  on  removal  from  a  state 
court,  dismissing  suit  for  defect  of 
parties,  unaffected  by  R.  S.  §  737,  post, 
§  1032.  or  equity  rule  47  (29  Sup.  Ct 
xxxi),  where  a  certain  nonresident  cor- 
poration had  not  been  served,  does  not 
present  question  of  jurisdiction.  Bo- 
gart  V.  Southern  Pac.  Co.  (1913)  33  S. 
Ct.  497,  228  U.  S.  137,  57  L.  Ed.  768, 
dismissing  appeal  Lawrence  v.  South- 
ern Pac.  Co.  (C.  C.  1910)  180  Fed. 
822. 

A  judgment  founded  on  inadequate 
service  of  a  summons  in  a  suit  pending 
in  a  state  court  before  the  case  was 
moved  to  the  United  States  Circuit 
Court  is  directly  reviewable  by  the  Su- 
preme Court.  St  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co. 
(1903)  125  Fed.  196,  60  C.  C.  A.  80. 

The  circuit  court  of  appeals  has  no 
authority  to  adjudge  whether  the  court 
below  erroneously  determined  that  it 
had  jurisdiction  of  the  "person  of  de- 
fendant. Coe  Brass  Mfg.  Co.  v.  Sav- 
lik  (1899)  93  Fed.  519,  35  C.  C.  A. 
390. 

Where  a  circuit  court  remands  a 
cause  to  the  state  court  on  the  ground 
of  a  lack  of  jurisdiction  to  take  cogni- 
zance of  it,  the  case  is  one  in  which 
the  jurisdiction  of  a  circuit  court  is  in 
issue.  In  re  Aspinwall^s  Estate  (1898) 
00  Fed.  675,  33  a  0.  A.  217. 
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See  Davidson  Bros.  Marble  Co.  v.  U. 
S.  ex  rel.  Gibson  (1909)  29  Sop.  Ct 
324,  213  U.  S.  10,  53  L.  Ed.  675,  hold- 
ing that  a  rule  of  a  Circuit  Court 
which  treats  as  a  general  appearance  a 
special  appearance  by  a  party  sued  in 
the  wrong  federal  district,  made  soltly 
for  the  purpose  of  objecting  to  the  ju* 
risdiction,  without  stating  that,  if  the 
purpose  for  which  such  special  appear- 
ance Is  made  shall  not  be  sanctioned  or 
sustained  by  the  court,  he  will  appear 
generally  in  the  case.  Is  invalid,  as  sub- 
stantially impairing  his  right  under  this 
section  to  appear  specially  and  object  to 
the  jurisdiction  of  the  court,  and  bring 
an  adverse  decision  directly  to  the  Su- 
preme Court  for  review.  And  Mexi- 
can Cent  Ry.  Co.  v.  Pinkney  (1893)  13 
Sup.  Ct  859,  865,  149  U.  S.  194,  37  L. 
Ed.  699,  holding  that  the  provision  con- 
ferring on  litigants  in  the  federal  court 
the  right  to  a  review  by  the  Supreme 
Court  of  the  jurisdiction  of  the  lower 
court,  will  be  rendered  inoperative  if  a 
state  statute  declaring  that  a  special 
appearance  for  the  purpose  of  object- 
ing to  the  service  of  process  is  a  gen- 
eral appearance  to  the  next  term  of 
court  be  given  effect,  and  the  state 
statute  cannot  be  permitted  to  defeat 
this  section. 

22. Dismissal  of  cause.— The  ju- 
risdiction of  the  Supreme  Court  of  a 
direct  appeal  from  a  decree  of  a  dis- 
trict court  sitting  as  a  court  of  admir- 
alty, which  dismissed  a  libel  for  con- 
tribution in  favor  of  a  joint  wrongdoer 
who  had  paid  a  judgment  recovered 
against  him  in  a  suit  at  common  law, 
founded  on  the  wrong,  to  which  the 
other  wrongdoer  was  not  made  a  party, 
cannot  be  defeated  on  the  theory  that 
the  dismissal,  although  expressed  to  be 
for  want  of  jurisdiction,  is  really  upon 
the  merits,  because  payment  of  a  judg- 
ment at  common  law  is  not  a  ground 
for  contribution  from  a  wrongdoer  not 
a  party  to  the  suit  Lehigh  Valley  R 
Co.  V.  Cornell  Steamboat  Co.  (1910) 
31  Sup.  Ct  17,  218  U.  S.  264,  54  L. 
Ed.  1039,  20  Ann.  Cas.  1235. 

Dismissal  of  a  bill  filed  against  non- 
resident aliens  in  a  federal  court,  be- 
cause complaint  did  not  establish  the 
fact  that  the  property  to  be  affected 
was  within  the  district,  involves  a  ques- 
tion as  to  the  power  of  the  federal 
court,  reviewable  by  direct  appeal  to 
the  Supreme  Court.  Chase  v.  Wetzlar 
(1912)  32  Sup.  Ct  659,  661,  225  U.  S. 
79,  56  L.  Ed.  990. 

A  judgment  is  directly  reviewable  in 
the  Supreme  Court,  where  the  contro- 
versy must  have  been  understood  to  in- 
volve the  jurisdiction  of  the  District 
Court,  as  the  court  on  this  issue  dis- 
missed the  action.  U.  S.,  for  Use  of 
Alexander  Bryant  Co.,  v.  New  York 
Steam  Fitting  Co.  (1914)  35  S.  Ct.  108, 
235  U.  S.  327,  59  L.  Ed.  253. 

The  circuit  court  of  appeals  has  no 
'  jurisdiction  to  review  a  judgment  dis- 
missing an  action -on  demurrer  for  want 
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of  jurisdiction.  Cabot  v.  McMaster 
(1895)  65  Fed.  633,  13  C.  C.  A.  39; 
Davis  &  Rankin  Bldg.  &  Mfg.  Go.  y. 
Barber  (1894)  60  Fed.  465,  9  O.  O.  A. 
79,  writ  of  error  dismissed  (1893)  15 
Sup.  Ct.  719,  157  U.  S.  673,  89  L.  Ed. 
853.  A  judgment  which  sustains  ob- 
jection to  jurisdiction  and  dismisses  the 
suit  is  directly  appealable  to  the  Su- 
preme Court.  St.  Louis  Cotton  Com- 
press Co.  V.  American  Cotton  Co. 
(1903)  125  Fed.  196,  60  C.  C.  A.  80. 

The  appellate  courts  cannot  permit 
dismissals  as  to  unnecessary  parties,  so 
as  to  retain  jurisdiction  of  a  suit 
Thomas  v.  Anderson  (1915)  223  Fed. 
41,  138  C.  C.  A.  405. 

23.  — -  Amount     in     controversy.— 

The  supreme  court  has  jurisdiction 
to  review  a  judgment  dismissing  suit 
because  amount  in  controversy  was 
less  than  the  jurisdictional  amount. 
Wetmore  v.  Rymer  (1898)  18  Sup.  Ct 
293,  295,  169  U.  S.  115,  42  L.  Ed.  682; 
Rogers  v.  Hennepin  County  (1915)  220 
Fed.  453. 

Whether  a  circuit  court  has  power  to 
authorize  its  receiver  to  sue  for  less 
sums  than  jurisdictional  amount  is  one 
that  can.  be  carried  directiy  to  the  su- 
preme court  White  v.  Ewing  (1895) 
66  Fed.  2,  6,  13  C.  C.  A.  276,  certified 
questions  answered,  (1895)  15  Sup.  Ct 
1018,  159  U.  S.  36,  40  L.  Ed.  67. 

24.  —  Diversity     of     citizensfilp.^ 

Dismissal  of  a  suit  against  a  foreign 
executor  for  want  of  jurisdiction  in  the 
state  court,  from  which  it  had  been  re- 
moved for  diversity  of  citizenship,  does 
not  present  a  question  of  the  jurisdic- 
tion of  the  lower  court  as  a  federal 
court,  which  will  authorize  a  direct  ap- 
peaL  Courtney  v.  Pradt  (1905)  25  S. 
Ct  208,  196  U.  S.  89,  49  L.  Ed.  398. 
But  see  Sun  Printing  &  Publishing 
Ass'n  V.  Edwards  (1903)  121  Fed.  828, 
58  C.  C.  A.  162,  holding  that  the  ques- 
tion whether  diversity  of  citizenship 
exists,  BO  as  to  vest  jurisdiction  in  the 
circuit  court,  cannot  be  passed  on  by 
the  circuit  court  of  appeals. 

25.  Adniiralty.^^urisdiction      of 

a  federal  District  Court  was  in  i«i- 
Bue,  ifo  as  to  sustain  a  direct  appeal 
to  the  federal  Supreme  Court,  where 
the  exceptions  to  a  libel  and  inter- 
vening petition  claiming  salvage  for 
Berviees  rendered  to  a  vessel  on  fire 
in  a  dry  dock  challenged  the  juris- 
diction because,  from  the  situation  of 
the  vessel,'  the  place  where  the  services 
were  rendered,  and  their  nature  and 
character,  they  afforded  no  basis  for 
the  jartsdiction  of  the  court  as  a  court 
of  admiralty  of  the  United  States,  and 
this  was  the  conception  upon  which 
that  court  acted  in  dismissing  such  libel 
and  intervening  petition.  Simmons  v. 
The  Jeiferson  (1909)  30  Sup.  Ct  54, 
215  U.  S.  130,  54  L.  Ed.  125,  17  Ann. 
Cas.  907. 

Jurisdiction  of  direct  appeal  from  a 
decree  which  dismissed  a  libel  for  con- 


tribution in  favor  of  a  joint  wrongdoer 
who  had  paid  a  judgment  recovered 
against  him  in  a  suit  at  common  law, 
founded  on  the  wrong,  to  which  the  oth- 
er wrongdoer  was  not  made  a  party, 
cannot  be  defeated  on  the  theory  that 
the  dismissal,  though  expressed  to  be 
for  want  of  jurisdiction,  is  really  upon 
the  merits,  because  payment  of  a  judg- 
ment at  common  law  is  not  a  ground 
for  contribution  from  a  wrongdoer  not 
a  party  to  the  suit.  Lehigh  Valley  R. 
Co.  V.  Cornell  Steamboat  Co.  (1910)  31 
S.  Ct  17,  218  U.  S.  264,  54  L.  Ed.  1039, 
reversing  decree  The  Ira  M.  Hedges 
(D.  C.  1908)  163  Fed.  587. 

On  the  dismissal  of  a  libel  to  enforce 
a  maritime  lien  against  a  vessel  in  pos- 
session of  an  assignee  for  creditors,  for 
want  of  jurisdiction  of  the  court,  the 
court  of  appeals  has  no  jurisdiction  of 
an  appeal.  The  AJliance  (1895)  70  Fed. 
273,  17  C.  C.  A.  124. 

The  circuit  court  of  appeals  has  no 
jurisdiction  of  an  appeal  in  proceedings 
in  admiralty  for  limitation  of  liability, 
when  the  only  question  for  review  is 
whether  the  district  court  had  jurisdic- 
tion, after  final  disposition  of  the  ques- 
tions of  limitation,  to  enter  a  decree  in 
personam  against  the  owners  of  the 
vessel  for  damages  suffered  by  some  of 
the  interveners.  The  Annie  Faxon 
(1898)  87  Fed.  961,  31  C.  C.  A.  325. 

26.  -^  Attachment  and  garnishment. 

— Jurisdiction  of  a  federal  court  is  in- 
volved in  a  judgment  dismissing  a  suit 
on  the  ground  of  the  invalidity  of  the 
attachment  and  garnishment  of  the 
property  of  the  nonresident  defend- 
ant, and  on  the  lack  of  a  general  ap- 
pearance by  such  defendant  Davis 
V.  Cleveland,  C,  C.  &  St  L.  R.  Co. 
(1910)  30  Sup.  Ct  463,  466,  217  U. 
S.  157.  54  L.  Ed.  708,  27  L.  R.  A.  (N. 
S.)  823,  18  Ann.  Cas.  907.  But  see 
Courtney  v.  Pradt  (1905)  23  Sup.  Ct 
208,  210,  196  U.  S.  89,  49  L.  Ed.  398, 
holding  that  objection  that  an  attach- 
ment suit  in  aid  of  an  action  at  law  was 
not  cognizable  in  a  federal  circuit 
court,  to  which  it  had  been  removed 
from  the  state  court  for  diversity  of 
citizenship,  because  the  proceeding  was 
equitable  in  form,  is  not  open  to  con- 
sideration by  a  direct  appeal. 

Where  a  Circuit  Court  found  that  an 
attachment  was  fraudulently  sued  out 
by  plaintiff  and  levied  on  property  of 
defendants,  who  were  nonresidents  of 
the  state,  without  a  substantial  bond 
being  given  as  required  by  law.  for  the 
purpose  of  compelling  defendants  to 
come  within  the  jurisdiction,  and  dis- 
missed the  action  for  want  of  jurisdic- 
tion, without  determining  any  other 
question,  the  judgment  is  reviewable 
only  by  the  Supreme  Court.  Hays  v. 
Richardson  (1903)  121  Fed.  536,  57  C. 
C.  A.  598. 

Whether  the  giving  of  a  forthcoming 
bond  by  the  master  of  a  vessel  which 
had  been  attached  in  a  suit  against  the 
owner  amounted  to  a  general  appear- 
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ance  involved  a  question  of  jurisdiction 
only,  and  an  order  vacating^  the  attach- 
ment could  not  be  reviewed  by  the  Cir- 
cuit Court  of  Appeals.  Olds  v.  Her- 
man H.  Hettler  Lumber  Co.  (1912)  195 
Fed.  9,  115  C.  C.  A.  91. 

27.  —  Bankruptcy  cases^— A  direct 
appeal  from  a  judgment  of  a  district 
court  dismissing  a  petition  in  involun- 
tary bankruptcy,  entered  after  direct- 
ing the  jury  to  find  that  the  alleged 
bankrupt  was  engaged  chiefly  in  farm- 
ing, and  was  not  subject  to  the  bank- 
ruptcy act,  cannot  be  maintained  on 
the  theory  that  the  jurisdiction  of  the 
district  court  was  drawn  in  issue,  es- 
pecially where  no  question  of  jurisdic- 
tion was  certified  by  the  district  court, 
as  required  by  that  section.  First  Nat. 
Bank  v.  Klug  (1902)  22  S.  Ct.  899,  188 
U.  S.  202,  46  L.  Ed.  1127. 

A  decision  of  a  court  of  bankruptcy 
upholding  its  jurisdiction  to  adjudicate 
the  validity  of  an  alleged  equitable  lien 
on  property  which  it  decided  to  be  an 
asset  of  the  estate  in  bankruptcy,  and 
not  exempt  property  of  the  bankrupt, 
does  not  create  a  question  of  jurisdic- 
tion. Lucius  V.  Cawthon- Coleman  Co. 
(1005)  25  Sup.  Ct.  214,  215,  196  U.  S. 
149,  49  L.  Ed.  425,  dismissing  appeal 
In  re  Lucius  (D.  C.  1903)  124  Fed.  453. 

An  attempt  to  have  reviewed  in  the 
federal  Supreme  Court  an  order  of  the 
District  Court  of  the  United  States  for 
Porto  Rico,  sitting  as  a  court  of  bank- 
ruptcy, holding  a  member  of  a  bank- 
rupt partnership  to  be  a  general  part- 
ner and  generally  liable  for  the  firm 
debts,  cannot  be  sustained  as  an  appeal 
solely  upon  the  question  of  jurisdiction. 
Munsuri  v.  Fricker  (1911)  32  S.  Ct.  70, 
222  U.  S.  121.  56  L.  Ed.  121. 

28.  —  Copyrioht  oaseSd— A  judgment 
in  favor  of  plaintiff  in  an  action  for 
damages  for  infringement  of  a  copy- 
righted map,  in  which  a  prior  judgment 
sustaining  a  demurrer  to  and  dismissing 
the  declaration  on  the  ground  that  the 
copyright  law  gave  no  such  action  was 
reversed  by  the  circuit  court  of  appeals, 
to  which  the  case  was  carried  by  the 
plaintiff,  may  be  reviewed  by  the  Su- 
preme Court  on  a  direct  writ  of  error 
sued  out  by  the  defendant  below  as 
presenting  question  of  the  jurisdiction 
of  the  circuit  court.  Globe  Newspaper 
Co.  V.  Wnlker  (1908)  28  Sup.  Ct  726, 
210  U.  S.  356,  52  L.  Ed.  1096.  reversing 
judgment  Walker  v.  Globe  Newspaper 
Co.  (1905)  140  Fed.  305,  72  C.  C.  A. 
77,  2  L.  R.  A.  (N.  S.)  913,  5  Ann.  Cas. 
274. 

29.  — -  Interstate      oommeroew— The 

Circuit  Court  of  Appeals  has  no  juris- 
diction to  review  an  order  dismissing 
an  action  to  recover  damages  against 
an  interstate  carrier  because  of  alleged 
rebating,  on  the  theory  that  the  Cir- 
cuit Court  had  no  jurisdiction  to  enter- 
tain the  action  prior  to  submission  of 
the  claim  to  the  Interstate  Commerce 
Ck>mmission.    Mitchell  Coal  &  Coke  Co. 
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V.  Pennsylvania  R.  Co.  (1911)  192  Fed. 
475,  112  C.  C.  A.  637,  dismissing  writ 
of  error  (C.  C.  1911)  183  Fed.  908,  and 
writ  of  certiorari  denied  (1912)  32  8. 
Ct  528,  223  U.  S.  733,  56  L.  Ed.  635. 

Jurisdiction  of  the  District  Court  as 
a  federal  court  was  in  issue  in  a  suit 
by  a  shipper  for  damages  from  a  carrier 
on  account  of  rebates  to  other  shippers, 
where  the  lower  court  granted  a  motion 
to  dismiss  because  of  the  lack  of  any 
previous  action  by  the  Interstate  (3om- 
merce  Commission.  Mitchell  Coal  k 
Coke  Co.  V.  Pennsylvania  R.  Co.  (1913) 
33  Sup.  Ct  916,  230  U.  S.  247,  57  L. 
Ed.  1472.  But  see  Darnell  v.  Dlinois 
Cent  R.  Co.  (1912)  32  Sup.  Ct  760, 
225  U.  S.  243,  56  L.  Ed.  1072,  holdmg 
that  dismissal  of  an  action  by  a  do- 
mestic corporation  to  recover  from  a 
nonresident  railroad  company  the  ex- 
cess over  a  reasonable  freight  rate  be- 
cause the  declaration  did  not  aver  that 
Interstate  Commerce  Commission  had 
sustained  plaintiff's  right  to  reparation 
does  not  present  a  question  of  juris- 
diction. 

30.  Causes  in  which  direot  appeal  or 
writ  of  error  may  not  lie  taken.— This 
section  does  not  apply  when  the  only 
question  is  whether  the  case  was  prop- 
erly brought  in  equity  or  at  law.  Smith 
V.  McKay  (1896)  16  Sup.  Ct  490.  161 
U.  S.  355,  40  L.  Ed.  371;  Ely  the  v. 
Hinckley  (1899)  19  Sup.  Ct  497,  173 
U.  S.  501,  43  L.  Ed.  783.  Nor  when 
question  is  whether  a  bill  presents  a 
case  for  equitable  relief  or  not  Scully 
V.  Bird  (1908)  28  Sup.  Ct  597.  209  U. 
S.  481,  52  L.  Ed.  899.  Nor  when  ques- 
tion is  as  to  the  court's  general  au- 
thority as  a  judicial  tribunal,  or  ita 
power  as  a  court  of  equity.  Bien  v. 
Robinson  (1908)  28  Sup.  Ct  379,  208 
U.  S.  423,  52  L.  Ed.  556,  dismissmj 
writ  of  error  Bowker  v.  Haight  & 
Freese  Co.  (C.  C.  1906)  146  Fed.  257. 
Nor  simply  because  the  jurisdiction  of 
the  court  over  another  suit  previously 
determined  by  it  may  be  involved.  Car- 
ey V.  Houston  &  T.  C.  Ry.  Co.  (1893) 
14  Sup.  Ct.  63.  150  U.  S.  170,  37  L.  Ed. 
1041;  Id.  (1896)  16  Sup.  Ct  537.  541, 
161  U.  S.  115,  40  L.  Ed.  638.  Nor  to 
a  case  appealed  to  the  Circuit  Court  of 
Appeals.  Barling  v.  Bank  of  British 
North  America  (1892)  50  Fed.  260,  1 
C.  C.  A.  510,  7  U.  S.  App.  194.  And 
when  the  jurisdiction  of  the  District 
Court  is  conditioned,  not  by  its  power 
as  a  court  of  the  United  States,  but  by 
its  general  authority,  by  the  general 
principles  of  jurisprudence,  or  by  the 
rules  and  principles  governing  courts  of 
concurrent  jurisdiction,  its  decision  is 
reviewable  by  the  Circuit  Court  of  Ap- 
peals. Fidelity  Trust  Co.  v.  Gaskell 
(1912)  195  Fed.  863,  115  C.  C.  A.  527. 

Where  a  question  of  jurisdiction  and 
an  independent  question  of  general  law 
are  raised,  the  Circuit  Courts  of  Ap- 
peals have  jurisdiction  to  hear  and  de- 
cide all  the  questions.  U.  S.  v.  Jahn 
(1894)  15  Sup.  Ct  38, 155  U.  S.  109, 39 


Ch.  10) 


THE  JUDICIAL  GODB 


§  1215 


L.  Ed.  87;  Boston  &  M.  R.  Co.  v.  Gok- 

ey  (1908)  28  Sup.  Ct.  667,  210  U.  S. 
155,  52  L.  Ed.  1002;  Olds  v.  Herman  H. 
Hettler  Lumber  Co.  (1912)  195  Fed.  9, 
115  C.  C.  A.  91. 

Where  a  suit  is  one  to  set  aside  a 
foreclosure  decree,  it  is  not  sufficient 
that  there  is  an  issue  as  to  the  juris- 
diction of  the  Circuit  Court  to  enter 
that  decree.  Carey  v.  Houston  A  T.  O. 
Ry.  Co.  (1893)  14  Sup.  Ct.  63.  65,  150 
U.  S.  170,  37  L.  Ed.  1041,  dismissing 
appeal  (C.  O.  1892)  52  Fed.  671. 

Where  a  person  imprisoned  by  the 
Circuit  Court  for  violating  an  injunc- 
tion seeks  his  discharge  on  habeas  cor- 
pus in  that  court,  on  the  ground  that 
the  court  had  no  jurisdiction  to  commit 
him,  the  determination  against  him  of 
the  questions  thus  raised  does  not  in- 
volve any  question  as  to  the  jurisdic- 
tion of  the  court  in  the  habeas  corpus 
proceeding,  and  no  appeal  can  be  taken 
direct  to  the  Supreme  Court.  Ex  parte 
Lennon  (1893)  150  U.  S.  393,  14  Sup. 
Ct.  123,  37  L.  Ed.  1120,  following  Ca- 
ley  V.  Houston  &  T.  C.  Ry.  Co.  (1893) 
150  U.  S.  170,  14  Sup.  Ct  63,  37  L.  Ed. 
1041. 

A  direct  appeal  cannot  be  sustained 
on  the  jrround  that  the  Circuit  Court 
dismissed  the  bill  on  the  ground  that 
the  questions  involved  had  been  decid- 
ed by  judgments  of  the  state  courts, 
which  could  not  be  reviewed,  since  this 
was  not  in  itself  a  decision  of  want  of 
jurisdiction  of  the  Circuit  Court  as  a 
federal  court,  but  a  decision  that  the 
Circuit  Court  was  unable  to  grant  re- 
lief because  of  the  state  court  judg- 
ments. Blythe  v.  Hinckley  (1899)  19 
a.  Ct.  497,  173  U.  S.  501,  43  L.  Ed. 
783. 

An  appeal  to  the  Supreme  Court, 
solely  for  a  review  of  a  decision  sus- 
taining the  jurisdiction  of  the  CJircuit 
Court,  will  be  dismissed  when  that  court 
has  rendered  a  decree  for  the  defend- 
ant sustaining  a  demurrer  to  the  bill 
"for  want  of  equity,  with  full  reserva- 
tion of  complainant's  right  to  sue  and 
proceed  at  law,"  since  this  decree  does 
not  injure  the  defendant,  but  sustains 
its  contention,  and  cannot  be  reversed 
at  defendant's  instance  because  put  up- 
on one,  rather  than  another,  of  the 
grounds  which  defendant  alleged.  City 
of  New  Orleans  v.  Emsheimer  (1901) 
21  S.  Ct.  584,  181  U.  S.  153,  45  L.  Ed. 
794. 

A  direct  appeal  from  a  judgment  dis- 
missing a  petition  in  involuntary  bank- 
ruptcy, entered  after  directing  the  jury 
to  find  that  the  alleged  bankrupt  was 
engaf;ed  chiefly  in  farming,  and  was  by 
the  bankruptcy  act  not  subject  to  its 
provisions,  cannot  be  maintained  on 
the  theory  that  the  jurisdiction  of  the 
district  court  was  drawn  in  issue,  es- 
pecially where  no  question  of  jurisdic- 
tion was  certified  by  the  district  court, 
as  required  by  that  section.  First  Nat. 
BaPk  V.  Klug  (1902)  22  Sup.  Ct  899, 
000,  186  U.  S.  202,  46  L.  Ed.  1127. 


A  judgment  imposing  imprisonment 
for  contempt  cannot  be  reviewed,  on 
the  theory  that  the  case  is  one  "in 
which  the  jurisdiction  of  the  court  is  in 
iRSue,"  where  jurisdiction  over  the  per- 
son and  slibject-matter  was  not  chal- 
lenged, and  the  question  asserted  in 
the  certificate  of  the  lower  court  was 
whether  it  had  jurisdiction  to  try  and 
punish  the  defendant  for  contempt  up- 
on the  facts  and  for  the  causes  stated. 
O'Neal  v.  U.  S.  (1903)  23  Sup.  Ct.  776, 
777,  190  U.  S.  36,  47  L.  Ed.  945. 

A  suit  in  which  the  jurisdiction  of  a 
federal  court  was  only  questioned  un- 
der the  established  rules  of  practice  as 
to  bringing  in  parties  to  ancillary  or  pro 
interesse  suo  proceedings,  and  those 
governing  courts  of  concurrent  jurisdic- 
tion as  between  themselves,  does  not  in- 
volve* a  question  of  jurisdiction  which, 
may  be  certified  directly  to  the  Supreme 
Court.  Bache  v.  Hunt  (1904)  24  Sup. 
Ct.  547, 193  U.  S.  523,  48  L.  Ed.  774. 

Denial  of  motion  to  remand  a  cause 
removed  from  the  state  court  to  a  fed- 
eral court  does  not  so  present  question 
of  that  court's  jurisdiction  as  to  sus- 
tain a  direct  appeal,  where  such  motion 
did  not,  in  terms,  put  in  issue  the  pow- 
er of  the  circuit  court  as  a  court  of  the 
United  States  to  hear  and  determine 
the  cause.  Dismissal  of  a  suit  against 
a  foreign  executor  for  the  want  of  ju- 
risdiction in  the  state  court,  from  which 
it  had  been  removed  for  diversity  of 
citizenship,  does  not  present  a  question 
of  the  jurisdiction.  Courtney  v.  Pradt 
(1905)  25  Sup.  Ct.  208,  209,  196  U.  S. 
89,  49  L.  Ed.  398. 

A  case  cannot  be  brought  to  the  Su- 
preme Court  by  direct  appeal,  as  one  in 
which  the  jurisdiction  of  the  court  is  in 
issue,  where  the  jurisdiction  challenged 
is  not  that  of  the  court  rendering  the 
decree  from  which  the  appeal  is  taken, 
but  is  that  of  the  court  which  rendered 
a  former  decree,  which  is  set  up  in  the 
bill  as  the  basis  of  the  title  in  suit. 
Empire  Stato-Idaho  Mining  &  Develop- 
ing Co.  V.  Hanley  (1907)  27  Sup.  Ct. 
476,  479,  205  U.  S.  225,  51  L.  Ed.  779. 

Question  as  to  jurisdiction,  when  in 
issue,  is  reviewable  in  the  Circuit  Court 
of  Appeals  on  a  writ  of  error  to  a  Cir- 
cuit Court,  bringing  up  the  whole  case, 
though  the  Circuit  Court,  might  have 
certified  the  sole  question  of  jurisdiction 
djrectly  to  the  Supreme  Court.  Boston 
&  M.  R.  Co.  V.  Gokey  (1908)  28  Sup. 
Ct  657,  210  U.  S.  155,  52  L.  Ed.  1002, 
affirming  judgment  (1906)  149  Fed.  42, 
79  C.  C.  A.  64,  9  Ann.  Cas.  384. 

Judgment  dismissing,  for  want  of  a 
lawful  seizure  in  the  district,  an  in- 
formation for  the  forfeiture  of  jewels 
alleged  to  have  been  smuggled  into  the 
United  States,  does  not  present  a  ques- 
tion of  jurisdiction.  U.  S.  v.  Larkin 
(1908)  28  Sup.  Ct.  417,  208  U.  S.  333, 
52  L.  Ed.  517. 

An  attempt  to  have  reviewed  in  the 
Supreme  Court  an  order  of  the  District 
Court  for  Porto  Rico,  sitting  as  a  court 
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of  bankruptcy,  holding  a  member  of  a 
bankrupt  partnership  to  be  a  general 
partner  and  generally  liable  for  the 
firm  debts,  cannot  be  sustained  as  an 
appeal  solely  on  the  question  of  juris- 
diction. Munsuri  v.  Fricker  (1911)  32 
Sup.  Ct.  70,  222  tJ.  S.  121,  66  L.  Ed. 
121. 

A  direct  appeal  will  not  lie  to  review, 
ae  presenting  a  question  of  jurisdiction, 
a  decree  entered  pursuant  to  mandate 
of  a  Circuit  Court  of  Appeals,  which, 
being  of  the  opinion  that  the  bill  was 
within  the  ancillary  jurisdiction  of  the 
trial  court,  had  reversed  a  decree  of 
that  court  dismissing  such  bill  for  want 
of  jurisdiction,  since  there  was  an  op- 
portunity afforded  by  the  statute  to 
obtain  a  review  of  the  jurisdictional 
question  in  the  Supreme  Court,  either 
on  a  certificate  of  the  Circuit  Court  of 
Appeals,  or  on  writ  of  certiorari  to 
that  court.  Brown  v.  Alton  Water  Co. 
(1912)  32  Sup.  CL  166,  222  U.  S.  325, 
56  L.  Ed.  221. 

The  Supreme  Court  cannot  review 
a  decree  dismissing  a  bill  in  aid  of  an 
attempt  to  remove  condemnation  pro- 
ceedings from  a  state  court,  which  de- 
cree was  necessitated  by  a  mandate  of 
the  Circuit  Court  of  Appeals,  there  be- 
ing opportunity  to  review  the  jurisdic- 
tional question,  either  on  a  certificate 
of  the  Circuit  Court  of  Appeals,  or  on 
certiorari  to  that  court.  Metropolitan 
Water  Co.  v.  Kaw  Valley  Drainage 
Dist.  of  Wyandotte  County,  Kan.  (1912) 
32  Sup.  Ct.  246,  223  U.  S.  619,  56  L. 
Ed.  633. 

A  decree  entered  pursuant  to  the 
mandate  of  a  Circuit  Court  of  Appeals, 
on  a  petition  to  enforce  rights  granted 
by  a  decree  in  intervention  proceedings 
in  a  foreclosure  suit,  is  not  appealable 
to  the  Supreme  Court  where  the  juris- 
diction of  the  original  foreclosure  suit 
was  based  solely  upon  diverse  citizen- 
ship, though,  when  the  case  went  back 
from  the  Circuit  Court  of  Appeals  to 
the  Circuit  Court,  the  latter  court  au- 
thorized an  amendment  to  the  petition, 
alleging  that  the  decree  ordered  by  the 
Circuit  Court  of  Appeals  failed  to  give 
full  faith  and  credit  to  the  original  de- 
ciee  in  the  intervention  proceedings. 
St.  Louis,  K.  C.  &  C.  R.  Co.  v.  Wabash 
R.  Co.  (1910)  30  Sup.  Ct.  510,  217  U. 
S.  247,  54  L.  Ed.  752,  modifying  decree 
(1907)  152  Fed.  849,  81  C.  C.  A.  643. 

A  decision  of  a  circuit  court  in  a  suit 
against  a  foreign  corporation,  dismiss- 
ing a  petition  in  intervention  filed  by  the 
foreign  receiver  of  such  corporation,  in 
which  the  question  of  the  jurisdiction 
of  the  court  over  the  defendant  was 
raised,  cannot  be  reviewed  as  present- 
ing a  question  of  jurisdiction,  where  the 
decision  is  based  on  the  ground  that  no 
title  to  the  corpora  to  assets  passed  to 
the  receiver  under  the  law  of  the  state 
of  his  appointment,  and  therefore  had 
no  standing  in  court.  Keatley  v.  Furey 
(1912)  33  Sup.  Ct  121,  226  U.  S.  399, 
67  L.  Ed.  273. 
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A  decree,  on  removal  from  a  state 
court,  dismissing  the  suit  for  defect  of 
parties,  unaffected  by  R.  S.  §  737,  ante, 
§  1032,  or  equity  rtile  47  (29  Sup.  Ct 
xxxi),  where  a  certain  nonresident  cor- 
poration had  not  been  served,  does  not 
present  any  question  of  jurisdiction 
which  will  sustain  appeal  to  the  fed- 
eral Supreme  Court.  Bogart  v.  South- 
ern Pac.  Co.  (1913)  33  Sup.  Ct  497, 
228  U.  S.  137,  57  L.  Ed.  768,  dismissing 
appeal  Lawrence  v.  Southern  Pac  Co. 
(C.  C.  1910)  180  Fed.  822.  See  U.  S. 
V.  Sessions  (1913)  205  Fed.  502,  123 
C.  C.  A.  570,  holding  that  the  Supreme 
Court  will  not  review  an  order  denying 
a  motion  to  remand  a  civil  case  to  the 
state  court;  the  jurisdictional  question 
being  reviewable  after  a  trial  on  the 
merits  by  appeal  or  writ  of  error. 

A  judgment  of  compulsory  nonsuit  in 
an  action  in  a  district  court  under  Em- 
ployers* Liability  Act  AprU  22,  1908, 
post,  §  8657  et  seq.,  which  rests  on  the 
ground  that  the  evidence  produced  at 
the  trial  docs  not  disclose  that  plointift, 
at  the  time  of  the  happening  of  the  ac- 
cident by  which  he  received  the  injury 
complained  of,  was  engaged  in  interstate 
commerce,  does  not  present  a  question 
as  to  the  power  of  that  court  as  a  fed- 
eral court  to  hear  and  determine  tiie 
case.  Farrugia  v.  Philadelphia  &  K. 
Ry.  Co.  (1914)  34  Sup.  Ct  591,  233 
U.  S.  352,  58  L.  Ed.  996. 

The  ruling  of  the  District  Court  on 
a  plea  of  nolo  contendere  cannot  be  re- 
viewed by  direct  writ  of  error  from  the 
federal  Supreme  Court,  where  the  rul- 
ing results  from  applying  principles 
laid  down  for  the  District  Court  by  the 
Circuit  Court  of  Appeals  in  reversing 
a   prior  conviction.     Shapiro  v.  U.  S. 

(1914)  35  Sup.  Ct  122,  235  U.  S.  412, 
59  L.  Ed.  291. 

Whether  causes  of  action  eliminated 
from  a  suit  in  a  district  court  against 
the  nonresident  defendant  may  be  re- 
tained as  against  other  defendants  is 
not  a  question  of  jurisdiction,  but  a 
one  of  equity  jurisdiction  applicable  to 
state  and  federal  courts.  Geneva  Fur- 
niture Mfg.  Co.  v.  S.  Karpen  &  Bros. 

(1915)  35  Sup.  Ct  788,  238  U.  S.  254, 
59  L.  Ed.  1295. 

Jurisdiction  of  federal  District  Court 
over  suit  by  landowner  on  the  Minne- 
sota side  of  water  in  La  Ice  Superior 
against  owners  of  land  on  Wisconsin 
side  to  enforce  riparian  rights  out  to  a 
navigable  channel  constructed  by  the 
United  States  held  not  to  rest  on  any 
claim  of  federal  right  irrespective  oi 
citizenship  so  as  to  justify  appeal  to 
the  federal  Supreme  Court  Norton  v. 
Whiteside  (1915)  36  S.  Ct.  97. 

An  order  entered  on  the  coming  in  of 
the  final  report  of  a  receiver  appoint- 
ed it  in  a  foreclosure  suit,  denying  pe- 
tition of  the  receiver,  praying  for  a  set- 
tlement of  his  accounts,  and  to  have 
certain  costs  and  expenses  of  the  re- 
ceivership adjudged  against  the  com- 
plainant because  of  the  insufficiency  of 
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the  proceeds  of  the  mortgaged  property 
to  pay  the  same,  does#not  involve  any 
question  of  jurisdiction.  Chapman  v. 
Atlantic  Trust  Co.  (1902)  119  Fed.  267, 
66  C.  C.  A.  61,  writ  of  certiorari  de- 
nied Atlantic  Trust  Co.  v.  Chapman 
(1903)  23  Sup.  Ct  849,  188  U.  S.  741, 
47  L.  Ed.  678. 

An  order  made  on  an  application  for 
leave  to  file  a  bill  of  review  for  the 
purpose  of  setting  aside  a  decree  in 
f%vor  of  a  bank,  which  quashed  the 
service  of  notice  of  the  application  on 
the  ground  that  the  bank  had  become 
defunct  as  a  corporation,  but  which  also 
dt:nied  leave  to  file  the  bill  on  the  mer- 
its, though  for  the  same  reason,  did 
not  relate  wholly  to  matters  of  juris- 
diction. Board  of  Councilmen  of  City 
of  Frankfort  v.  Deposit  Bank  of  Frank- 
fort (1903)  124  Fed.  18,  59  C.  C.  A. 
538,  affirming  order  (C.  C.  1902)  120 
Fed.  166. 

Where  an  action  is  instituted  against 
several  defendants,  and  there  is  no  sev- 
erance claimed  or  granted,  the  proceed- 
ings for  review  may  be  properly  taken 
to  the  circuit  court  of  appeals,  though 
one  defendant  raises  a>  jurisdictional 
question  only.  A.  J.  Phillips  Co.  v. 
Grand  Trunk  Western  Ry.  Co.  (1912) 
195  Fed.  12,  115  C.  C.  A.  94. 

Where  the  government's  contention, 
on  appeal  from  an  order  discharging  a 
Chinaman  in  habeas  corpus  proceed- 
ings, was  that  the  circuit  court  exceed- 
ed its  jurisdiction  in  reviewing  the  mer- 
its, an  appeal  was  not  within  the  ex- 
clusive jurisdiction  of  the  supreme 
court.  Ex  parte  Jim  Hong  (1914)  211 
Fed.  73,  127  C.  C.  A.  569. 

Jurisdiction  of  the  court  is  not  drawn 
in  question  by  denial  of  the  right  of  the 
plaintiff  to  the  judgment  entered  in  its 
favor,  nor  is  the  authority  of  the  court 
to  enter  the  judgment  put  in  question 
by  the  allegation  that  it  is  erroneous, 
so  as  to  allow  a  writ  of  error  direct  to 
the  supreme  court  Woodbridge  &  Tur- 
ner Engineering  Co.  v.  Bitter  (C.  C. 
1895)  70  Fed.  679. 

31.  — «  Jttrisdlotion  of  circuit  courts 
of  appeals.*— See  ante,  §  1120,  and  notes 
thereunder. 

32.  Certlflcation  of  federal  questions. 
— The  supreme  court  cannot  review  a 
decision  on  a  jurisdictional  question, 
in  the  absence  of  a  certificate  by  the 
trial  court  of  the  question  in  issue. 
Moran  v.  Hagerman  (1894)  151  U.  S. 
329,  14  Sup.  Ct  354,  38  L.  Ed.  181; 
Davis  &  Rankin  Bldg.  &  Mfg.  Co.  v. 
Barber  (1895)  157  U.  S.  673,  15  Sup. 
Ct.  719,  39  L.  Ed.  853  (following  May- 
nard  v.  Hecht  [1894]  151  U.  S.  324, 
14  Sup.  Ct.  353,  38  L.  Ed.  179,  and 
Colvin  V.  City  of  JacksonvQle  11895] 
157  U.  8.  368,  15  Sup.  Ct  634.  39  L. 
Ed.  736) ;  Ansbro  v.  U.  S.  (1895)  159 
U.  S.  695,  16  Sup.  Ct  187,  40  L.  Ed. 
310:  Davis  V.  Geissler  (1896)  162  U. 
a  290,  16  Sup.  Ct  796,  40  L.  Ed.  972; 
Schweer  v.  Brown   (1904)    25  &   Ct 


15,  195  U.  S.  171,  49  L.  Ed.  144;  U. 
S.  V.  Larkin  (1908)  28  Sup.  Ct  417, 
208  U.  S.  333,  52  L.  Ed.  517;  Morris- 
dale  Coal  Co.  V.  Pennsylvania  R.  Co. 
(1910)  183  Fed.  929,  106  C.  C.  A. 
269,  affirmed  (1913)  33  Sup.  Ct  938, 
230  U.  S.  304,  57   L.  Ed.  1494. 

Where  a  writ  of  error  from  the  cir- 
cuit court  to  the  circuit  court  of  ap- 
peals was  dismissed  for  want  of  juris- 
diction, and  afterwards  the  case  was 
taken  on  writ  of  error  from  the  circuit 
court  to  the  supreme  court,  on  the 
ground  that  the  only  question  in  the 
case  was  as  to  the  circuit  court*s  ju- 
risdiction, held  that,  in  the  absence  of 
any  certificate  of  that  question  by  the 
circuit  court,  the  writ  of  error  must  be 
dismissed.  Davis  &  Rankin  Bldg.  & 
Mfg.  Co.  V.  Barber  (1895)  15  Sup.  Ct 
719,  157  U.  S.  673,  39  L.  Ed.  853. 

To  maintain  appellate  jurisdiction  the 
record  must  distinctly  and  unequivocal- 
ly show  that  the  court  below  sent  up 
for  consideration  a  single  and  definite 
question  of  jurisdiction,  which  may  ap- 
pear by  the  terms  of  the  decree  and 
the  order  allowing  the  appeal  or  by  a 
separate  certificate  of  the  court  below. 
Huntington  v.  Laidley  (1900)  20  Sup. 
Ct  526,  529,  176  U.  S.  668,  44  L.  Ed. 
630. 

A  question  of  jurisdiction  below  is  in- 
adequate to  sustain  a  direct  writ  of 
error,  where  such  writ  brings  up  the 
whole  case,  and  not  the  question  of 
jurisdiction,  and  there  is  no  certifi- 
cate as  to  jurisdiction.  Apapas  v.  U. 
S.  (1914)  34  Sup.  Ct  704,  233  U.  S. 
587,  58  L.  Ed.  1104. 

Absence  of  certificate  is  not  fatal  to 
right  to  direct  appeal,  where  on  the 
face  of  the  record,  aside  from  the  re- 
citals in  the  order  made  on  the  allow- 
ance of  the  appeal,  it  is  apparent  that 
the  only  question  which  was  decided 
below  ^as  one  of  jurisdiction,  and  the 
decree  appealed  from  on  its  face  shows 
that  the  cause  was  dismissed  for  want 
of  jurisdiction.  Courtney  v.  Pradt 
(1905)  25  Sup.  Ct  208,  209,  196  U. 
S.  89,  49  L.  Ed.  398;  Simmons  v.  The 
Jefferson  (1909)  30  Sup.  Ct  54,  56, 
215  U.  S.  130,  54  li.  Ed.  125,  17  Aim. 
Cas.  907. 

Where  the  record  disclosed  that  de- 
fendants appealed  on  the  express 
ground  that  the  circuit  court  "erred 
in  taking  jurisdiction,  and  in  not  dis- 
missing the  bill  for  want  of  jurisdiction, 
and  prayed  that  their  appeal  be  al- 
lowed, and  the  question  of  jurisdiction 
be  certified  to  the  supreme  court,  and 
that  said  appeal  was  allowed,"  and  the 
certificate  further  stated  that  there 
was  sent  a  true  copy  of  so  much  of  the 
record  as  was  necessary  to  determine 
the  question  of  jurisdiction,  and,  "as 
part  of  the  record  so  certified,"  was 
"the  opinion  of  the  court  below,  in  ac- 
cordance with  which  the  motion  to  dis- 
miss for  want  of  jurisdiction  was  de- 
nied," the  appeal  was  granted  solely 
on  the  question  of  jurisdiction,  and  an 
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express  certificate  to  that  effect  was 
not  necessary.  .Smith  v.  McKay  (1896) 
161  U.  8.  355.  16  Sup.  Ct.  490.  40  L. 
Ed.  731. 

A  decree  showing  dismissal  for  want 
of  jurisdiction  takes  the  place  of 
the  certificate.  Herndon-Carter  Co.  v. 
James  W.  Norris.  Son  &  Co.  (1912)  32 
Sup.  Ct.  550,  551,  224  U.  S.  496,  56  L. 
Ed.  857. 

Lack  of  certificate  of  jurisdiction  is 
not  fatal  to  a  direct  appeal  from  a  de- 
cree which  necessarily  decided  consti- 
tutional questions  expressly  raised  in 
the  bill.  Absence  of  a  formal  certifi- 
cate does  not  defeat  a  direct  appeal 
taken  solely  on  the  question  of  the  ju- 
risdiction of  the  lower  court,  which 
had  rendered  a  decree  pro  confesso, 
defendant  having  done  nothing  except 
to  file  a  plea  to  the  jurisdiction.  The 
Fair  v.  Kohler  Die  &  Specialty  Co. 
(1913)  33  Sup.  Ct  410,  228  U.  S.  22, 
57  L.  Ed.  716. 

Where  a  prayer  for  allowance  of  an 
appeal  stated  that  the  appeal  was  "up- 
on the  groimd  that  this  court  was  with- 
out jurisdiction  to  make  said  decree," 
but  specified  no  question  of  jurisdiction, 
and  asked  that  a  transcript  of  the  rec- 
ord, proceedings,  and  papers  upon 
which  said  final  decree  was  made  should 
be  sent  up,  as  if  the  appeal  were  on  the 
whole  case,  and  the  judge  entered  there- 
on, "Appeal  allowed,"  there  was  noth- 
ing to  answer  the  purposes  of  a  cer- 
tificate of  jurisdictional  questions.  The 
Bayonne  (1895)  159  U.  S.  687,  16  Sup. 
Ct.  185,  40  L.  Ed.  305,  distinguishing 
In  re  Lehigh  Min.  &  Mfg.  Co.  (1895) 

156  U.  S.  322,  15  Sup.  Ct.  375,  39  L. 
Ed.  438,  and  Shields  v.  Coleman  (1895) 

157  U.  S.  168,  15  Sup.  Ct.  570,  39  L. 
Ed.  600. 

The  fact  that,  in  an  equity  proceed- 
ing in  the  federal  court,  a  demurrer  to 
the  petition  on  the  ground  that  •a  prop- 
er and  final  decree  had  been  made,  ad- 
judicating all  of  the  issues  in  the 
cause,  and  that  the  court  had  no  pow- 
er to  grant  the  petitioners  relief,  was 
sustained,  does  not  so  cleai^ly  show 
that  the  jurisdiction  of  the  circuit  court 
was  an  issue  as  to  dispense  with  the 
necessity  of  a  certificate.  Van  Wage- 
nen  v.  Sewall  (1896)  160  U.  S.  369,  16 
Sup.  Ct.  370,  40  L.  Ed.  460. 

Where  allowance  of  writ  of  error  is 
general,  and  the  petition  for  the  writ, 
after  mentioning  all  the  proceedings  in 
detail,  asks  for  a  review  of  all  the  "rul- 
ings, judgments,  and  orders"  of  the 
court  "upon  the  question  of  jurisdiction 
raised  in  said  exceptions,  pleas,  and  de- 
murrers, and  the  other  papers  on  file 
in  this  cause,"  without  defining  or  in- 
dicating any  specific  question  of  ju- 
risdiction, there  is  no  such  full,  clear, 
and  separate  statement  of  a  definite 
question  of  jurisdiction  as  will  supply 
want  of  a  formal  certificate.  Chap- 
pell  V.  U.  S.  (1896)  160  U.  S.  499,  16 
Sup.  Ct.  397,  40  L.  Ed.  610. 

The  record  does  not  show  an  equiva- 
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lent  of  the  certificate  of  jurisdiction  re- 
quired to  sustain  a  direct  review  of  a 
judgment  dismissing  a  complaint  for 
want  of  jurisdiction,  where  the  assign- 
ment of  errors  is  directed  both  to  the 
jurisdiction  and  the  merits,  and  the  pe- 
tition for  the  writ  of  error,  which  was 
allowed  generally  and  without  any  limi- 
tation or  specification,  prays  for  a  re- 
view to  the  end  that  the  rulings  and 
judgment  of  the  court  may  be  reversed. 
Filhiol  v.  Tomey  (1904)  24  Sup.  Ct 
698,  194  U.  S.  356,  48  L.  Ed.  1014,  af- 
firming judgment  (C.  C.  1903)  119  Fed. 
974. 

The  use  of  a  certificate  to  present  to 
the  supreme  court  a  question  of  the 
jurisdiction  of  a  district  court  in  an 
action  arising  under  the  bankruptcy 
act  of  July  1,  1898,  is  subject  to  the 
general  limitations  of  this  section,  un- 
der which  the  trial  court  cannot  by 
certificate  send  up  a  question  as  to  its 
own  jurisdiction  until  after  final  judg- 
ment Bardes  v.  First  Nat  Bank 
(1899)  20  Sup.  Ct  196,  175  U.  S.  526, 
44  L.  Ed.  262. 

A  certificate  may  be  considered  for 
the  purpose  of  supplying  the  failure  of 
the  record  to  show  when  and  how  the 
question  of  jurisdiction  was  raised,  if 
Uie  elements  necessary  to  decide  the 
question  are  in  the  record,  though  it  is 
the  better  practice  to  make  apparent 
on  the  record,  by  a  bill  of  exceptions  or 
other  appropriate  mode,  the  fact  that 
the  question  of  jurisdiction  was  raised 
and  passed  upon,  and  the  elements  up- 
on which  the  decision  of  the  question 
was  based.  C.  H.  Nichols  Lumber  Co. 
V.  Franson  (1908)  27  Sup.  Ct  102, 104, 
203  U.  S.  278,  61  L.  Ed.  181. 

33. Finality  of  decision  affectiRfl 

right  of  review  by  certificate.— Review 

by  certificate  is  limited  to  the  certifi- 
cates by  the  district  court  made  after 
final  judgment  of  questions  made  as  to 
its  own  jurisdiction.  Mexican  Cent  R. 
Co.  V.  Eckman  (1903)  23  Sup.  Ct  211, 
187  U.  S.  429,  47  L.  Ed.  245. 

34. Authority    to    certify    qnes- 

tionsw— The  power  of  the  district  court 
to  certify  questions  to  the  supreme 
court  is  only  given  in  cases  appealed  on 
questions  of  jurisdiction.  The  Roanoke 
(1903)  23  Sup.  Ct  491,  492,  189  U. 
S.  185,  47  L.  Ed.  770. 

35. Time  of  granting  certificate. 

—The  certificate  of  jurisdictional  ques- 
tion must  be  granted  by  the  court  be- 
low during  the  term  at  which  the  judg- 
ment or  decree  was  entered.  Colvin  v. 
Jacksonville  (1895)  15  Sup.  Ct  886, 
168  U.  S.  456,  39  L.  Ed.  1053;  U.  S. 
V.  Larkin  (1908)  28  Sup.  Ct  417,  208 
U.  S.  333,  52  L.  Ed.  517;  ChamberUn 
V.  Peoria,  D.  &  E.  Ry.  Co.  (1902)  118 
Fed.  32,  55  C.  C.  A.  54;  Reed  v.  Stanly 
(C.  C.  1898)  89  Fed.  430. 

A  certificate  made  at  a  term  subse- 
quent to  the  entry  of  final  decree,  speci- 
fying questions  of  jurisdiction  aa  in- 
volved in  the  case,  cornea  too  late.    The 
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Bayonne  (1895)  169  U.  S.  687,  16  Sup. 
Ct  185.  40  L.  Ed.  305. 

36. Requisites  and  eufflclency  of 

oertiflcate. — ^The  question  certified  must 
be  a  distinct  point  or  proposition  of 
law  clearly  stated.  Graver  y.  Faurot 
(1896)  16  Sup.  Ct.  799,  162  U.  S.  435, 
40  L.  Ed.  1030. 

Where  an  appeal  is  allowed  direct  to 
the  supreme  court  on  a  question  of 
Jurisdiction,  it  is  not  necessary  that, 
in  stating  such  question,  the  word  "cer- 
tify" be  formally  used;  and,  while  no 
mere  suggestion  that  the  jurisdiction 
of  the  court  was  in  is8u6  will  answer, 
it  is  sufficient  if  there  is  a  plain  dec- 
laration that  the  single  matter  which 
is  by  the  record  sent  up  is  a  question 
of  jurisdiction,  and  the  precise  question 
is  clearly,  fully,  and  separately  stated. 
Shields  Y.  Coleman  a895)  157  U.  S. 
168,  15  Sup.  Ct.  570,  39  L.  Ed.  660, 
foUowing  U.  S.  V.  Jahn  (1894)  155  U. 
S.  109,  15  Sup.  Ct  39,  39  L.  Ed.  87. 

Where  the  judgment  in  an  action  in 
which  the  only  question  involved  is  one 
of  jurisdiction  not  only  recites  that, 
for  reasons  filed  as  part  of  the  order, 
the  court  considers  it  has  no  jurisdic- 
tion, and  dismisses  it  for  want  of  juris- 
diction, but  the  judge  certifies,  in  the 
bill  of  exceptions,  that  it  was  "held  that 
the  court  did  not  have  jurisdiction  of 
the  suit,  and  ordered  the  same  to  be  dis- 
missed," and,  in  the  order  allowing  a 
writ  of  error,  certifies  that  it  is  al- 
lowed on  "the  question  of  jurisdiction," 
there  is  a  sufficient  compliance  with 
this  section.  In  re  Lehigh  Min.  &  Mfg. 
Co.  (1895)  156  U.  S.  322,  15  Sup.  Ct 
375,  39  L.  Ed.  438. 

Where  the  record  shows  that  the 
only  matter  tried  and  decided  in  the 
circuit  court  was  a  demurrer  to  the  plea 
to  the  jurisdiction,  and  the  petition  on 
which  the  writ  of  error  was  allowed 
asked  only  for  the  review  of  the  judg- 
ment of  the  circuit  court  that  it  had 
no  jurisdiction  of  the  action,  the  ques- 
tion of  jurisdiction  is  sufficiently  certi- 
fied. Interior  Const  &  Imp.  Co.  v. 
Gibney  (1895)  160  U.  S.  217,  16  Sup. 
Ct  272,  40  li.  Ed.  401. 

Where  the  record  on  an  appeal  shows 
that  the  case  plainly  involves  the  juris- 
diction of  a  circuit  court  of  the  United 
States  to  discharge  from  custody,  on  a 
writ  of  habeas  corpus,  a  prisoner  con- 
fined under  an  indictment  in  a  state 
court,  it  is  immaterial  that  the  cer- 
tificate does  not  expressly  state  the 
jurisdictional  question  involved.  Hark- 
rader  v.  Wadley  (1898)  19  S.  Ct  119, 
172  U.  S.  148,  43  L.  Ed.  399. 

A  recital  that  an  appeal  from  a  de- 
cree was  allowed  "from  the  final  order 
and  decree  dismissing  said  suit  for  want 
of  jurisdiction"  was  a  sufficient  cer- 
tificate. Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.  (1902)  22  Sup.  Ct 
681,  682,  185  U.  S.  282,  46  L.  Ed.  910. 

Question  of  jurisdiction  is  sufficiently 
certified,  irrespective  of  any  irregularity 


in  the  bill  of  exceptions  or  formal  cer- 
tificate, where  the  judgment  dismissing 
the  action  and  the  prior  proceedings 
clearly  exhibit  the  ground  on  which  the 
judgment  was  based  and  make  apparent 
on  the  record  the  fact  that  the  only 
matters  tried  and  decided  were  demur- 
rers to  pleas  to  the  jurisdiction,  and  the 
petition  on  which  the  writ  of  error  was 
allowed  asked  only  for  the  review  of  the 
judgment,  which  decided  that  the  court 
was  without  jurisdiction.  Petri  v.  F.  B. 
Creelman  Lumber  Co.  (1905)  26  Sup. 
Ct  133,  134,  199  U.  S.  487,  50  L.  Ed. 
281. 

Failure  of  certificate  to  show  exact 
nature  of  the  jurisdictional  question 
relied  on  to  sustain  a  direct  appeal  does 
not  defeat  the  jurisdiction  of  the  lat- 
ter court,  where  an  examination  of  the 
record,  aided  by  the  opinion  of  the  cir- 
cuit court,  contained  therein  and  made 
part  thereof,  distinctly  shows  the  na- 
ture of  the  question  of  jurisdiction 
passed  upon.  Chicago  v.  Mills  (1907) 
27  Sup.  Ct  286,  287,  204  U.  S.  321,  51 
L.  Ed.  504. 

Where  the  record  shows  that  the  only 
matter  tried  and  decided  was  one  of 
jurisdiction,  and  the  petition  on  which 
the  writ  of  error  was  allowed  asked 
only  for  a  review  of  the  judgment  that 
the  court  had  no  jurisdiction  of  the 
action,  the  question  of  jurisdiction 
alone  is  sufficiently  certified.  U.  S.  v. 
Larkin  (1908)  28  Sup.  Ct  417,  208  U. 
S.  333,  52  L.  Ed.  517,  and  cases  cited. 

Formal  defects  in  a  certificate  are  not 
material,  where  the  record  clearly 
shows  that  the  only  matter  tried  and 
decided  in  the  circuit  was  one  of  juris- 
diction. Davis  V.  Cleveland,  C,  C.  & 
St  li.  Ry.  Co.,  30  Sup.  Ct  463,. 217  U. 
S.  157,  54  L.  Ed.  708. 

An  order  directing  the  filing  of  an 
assignment  of  errors,  which  alleges  er- 
ror of  the  court  below  in  taking  juris- 
diction of  the  cause  for  reasons  there- 
in separately  stated,  is  not  equivalent 
to  the  certificate  of  jurisdictional  ques- 
tions nor  a  compliance  with  the  stat- 
utory provisions  in  relation  to  such 
certificate.  The  Bayonne  (1895)  159  U. 
S.  687, 16  Sup.  Ct.  185,  40  L.  Ed.  305. 

A  sufficient  certification  of  question  of 
jurisdiction  is  not  made  by  an  order 
allowing  an  appeal  from  a  decision  that 
a  special  agent  of  the  land  office  is  en- 
titled to  his  discharge  from  the  custody 
of  a  sheriff,  and  stating  the  question 
whether  the  court  has  jurisdiction  to 
discharge  him,  or  whether  it  should 
remand  him  to  the  custody  of  the 
sheriff  to  be  dealt  with  by  the  state 
court,  where  there  is  no  intimation  that 
the  federal  court  did  more  than  pass 
upon  the  merits  of  the  controversy,  and 
the  questions  merely  imply  that  the 
court  assumed  that  it  had  discretion, 
either  to  dispose  of  the  case  on  its 
merits  or  to  remand  the  case  to  the 
state  court  and  require  him  to  resort  to 
hia  remedy  by  writ  of  error.    State  of 
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Arkansas  v.  Schlierholz  (1900)  21  Sup. 
Ct.  229,  179  U.  S.  598,  45  L.  Ed.  335. 

Where  the  defense  set  forth  in  the 
return  in  a  habeas  corpus  proceeding 
went  simply  to  the  merits,  and  the 
record  did  not  show  that  an  issue  as  to 
the  court's  jurisdiction  was  made,  an 
order  allowing  an  appeal  and  certify- 
ing the  questions  whether  the  court  had 
jurisdiction  to  discharge  the  relator  or 
whether  it  should  remand  him  to  the 
custody  of  the  sheriff  to  be  dealt  with 
by  the  state  court  was  not  sufficient 
certification  of  jurisdiction.  Arkansas 
v.  Schlierholz  (1900)  21  Sup.  Ct  229, 
230,  179  U.  S.  598,  45  L.  Ed.  335. 

37. Conclusiveness  of  oertiflcate. 

—The  ground  of  the  action  of  a  federal 
circuit  court  in  dismissing  a  bill,  as 
recited  in  the  certificate  presenting  a 
question  of  jurisdiction,  will  be  accept- 
ed by  the  Supreme  Court  on  appeal, 
where  a  different  course  requires  an  as- 
sumption of  inconsistency  between  the 
lower  court's  opinion  and  order  of  dis- 
missal and  such  certificate.  Scully  v. 
Bird   (1908)   28  Sup.   Ct.  597,  209  U. 

5.  481,  52  L.  Ed.  899. 

38.  Mandamus  to  vacate  dismissal  for 
want  of  Jurisdiction.— Mandamus  should 
not  be  granted  to  vacate  the  order  of 
dismissal,  and  reinstate  and  try  the 
cause,  when  the  libel  was  dismissed 
for  want  of  jurisdiction,  since  the  libel- 
ant had  a  remedy  by  direct  appeal  to 
the  supreme  court  on  the  question  of 
jurisdiction,  under  this  section,  if  the 
jurisdiction  of  the  district  court  was  in 
issue  in  that  court,  or  by  appeal  to  the 
circuit  court  of  appeals,  under  section 

6,  if  such  jurisdiction  was  not  in  issue. 
Morrison  y.  District  Court  of  United 
States  for  Southern  District  of  New 
York  (1893)  13  Sup.  Ct.  246,  250,  147 
XJ.  S.  14,  37  L.  Ed.  60,  denying  writ  of 
mandamus  The  H.  F.  Dimock  (D.  C. 
1892)  52  Fed.  598.  See  U.  S.  v.  Swan 
(1895)  65  Fed.  647,  13  C.  C.  A.  77, 
holding  that  where  a  district  court  re- 
fuses to  hear  a  cause  for  want  of  juris- 
diction, and  the  question  may  be  cer* 
t;Jfied  directly  to  the  supreme  court, 
that  court  only  can  issue  a  mandamus 
to  the  lower  court  to  take  jurisdiction. 

(B)  Final    sentences    and    decrees    in 
prize  causes 

39.  Jurisdiction.— In  prize  cases  the 
supreme  court  has  an  appellate  juris- 
diction only.  The  Harrison  (1816)  1 
Wheat.  298,  299,  4  L.  Ed.  95;  The 
Alicia  V.  U.  S.  (1868)  7  WaU.  571,  19 
L.  Ed.  84. 

The  supreme  court  will  hear  a  prize 
cause,  in  the  first  instance,  on  the  evi- 
dence transmitted  from  the  circuit 
court,  and  then,  upon  that  evidence,  de- 
cide whether  further  proof  should  be  al- 
lowed. The  London  Packet  (1817)  15 
U.  S.  (2  Wheat.)  371,  4  L.  Ed.  264. 

Prior  to  act  March  3,  1863,  which  re- 
quires that  appeals  in  prize  cases  shall 
be  made  directly  to  the  supreme  court 
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from  the  district  court,  the  supreme 
court  had  no  appellate  jurisdiction  in 
prize  cases  except  when  removed  to 
that  court  by  appeal  from  the  circuit 
court.  The  Admiral  (1865)  70  U.  S. 
(3  Wall.)  603,  18  L.  Ed.  58. 

A  decree  in  a  prize  cause  disposlnf 
of  the  whole  matter  in  controversy,  on 
a  claim  filed  by  particular  parties,  final 
as  to  them  and  their  rights,  and  also 
so  far  as  claimants  and  their  rights  are 
concerned  as  to  the  United  States,  leav- 
ing nothing  to  be  litigated  between  the 
parties,  and  awarding  execution  in 
favor  of  libelants  against  claimants,  ia 
final,  and  the  Supreme  Court  has  juris- 
diction of  an  appeal  therefrom.  With- 
enbury  v.  U.  S.  (1866)  5  Watt.  819, 
821,  18  L.  Ed.  613. 

In  prize  cases  wherever  it  appears 
that  notice  of  appeal  or  of  intention  to 
appeal  to  the  Supreme  Court  was  filed 
with  the  clerk  of  the  District  CJourt 
within  thirty  days  next  after  the  de- 
cree therein,  an  appeal  will  be  allowed 
to  the  Supreme  Court  whenever  the 
purposes  of  justice  require  it  U.  S.  v. 
The  Neustra  Senora  de  Regla  (1872) 

17  Wall.  29,  31,  21  L.  Ed.  596. 
Jurisdiction  of  appeals  from  aU  final 

sentences  and  decrees  in  prize  cases 
may  be  taken  by  the  supreme  court  of 
the  United  States,  without  regard  to 
the  amount  in  dispute,  and  without  any 
certificate  of  the  district  judge  as  to 
the  importance  of  the  particular  case. 
The  Paquete  Habana  (1900)  20  S.  Ct 
290,  175  U.  S.  677,  44  L.  Ed.  320. 

(O)  Cases  involving  construction  or  ap- 
plication of  feaeral  Constitution 

40.  Jurisdiction  of  supreme  court  In 
general.— Direct  appeals  cannot  be  en- 
tertained unless  the  construction  or  ap- 
plication of  the  Constitution  of  the 
United  States  is  involved.  Union  & 
Planters'  Bank  of  Memphis  v.  Mem- 
phis (1903)  23  Sup.  Ct  604,  605.  189 
U.  S.  71,  47  L.  Ed.  712;  Pacific  Elec- 
tric R.  Co.  V.  Los  Angeles  (1904)  24 
Sup.  Ct  586,  589,  194  U.  S.  112,  48 
L.  Ed.  896;  American  Sugar  Refining 
Co.  V.  U.  S.  (1908)  29  Sup.  Ct  89,  91, 
211  U.  S.  155,  53  L.  Ed.  129;  Hamil- 
ton V.  Brown  (1892)  53  Fed.  753,  3 
C.  C.  A.  639;  Railroad  Commission  of 
Louisiana  v.  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  (1912)  195  Fed,  66,  115  C.  - 
C.  A.  127;  In  re  Wong  Kim  Ark  (D.  C 
1896)  71  Fed.  382,  389,  affirmed  (1898) 

18  Sup.  Ct  456,  169  U.  S.  649,  42 
L.  Ed.  890.  And  must  be  a  controUing 
question.  Carey  v.  Houston  &  T.  C 
Ry.  Co.  (1893)  14  Sup.  Ct  63,  150  U. 
S.  170,  37  L.  Ed.  1041.  And  see  Sprec- 
kles  Sugar  Ref.  Co.  v.  McClain  (1904) 
24  Sup.  Ct  376,  192  U.  S.  897,  48  L. 
Ed.  496,  for  a  discussion  of  the  ques- 
tion of  jurisdiction. 

Construction  of  constitution  is  not 
involved,  so  as  to  sustain  a  direct  ap- 
peal from  a  decree  enjoining  state  gan- 
gers from  proceeding  under  Acts  La. 
1904,  p.  201,  Act  No.  80,  to  gauge  coal 
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except  as  to  coal  sold  or  intended  for 
sale  by  boat  or  barge  loads  or  some 
aliquot  part  thereof,  unless  there  is  a 
question  as  to  the  relation  between 
some  provision  of  the  federal  constitu- 
tion and  the  state  statute.  Knop  v. 
Monongahela  River  Consol.  Coal  & 
Coke  Co.  (1909)  29  Sup.  Ct  188,  211 
U.  S.  485,  53  L.  Ed.  294. 

The  provision  "involves  the  construc- 
tion or  application  of  the  constitution" 
does  not  make  any  distinction  between 
civil  and  criminal  cases.  Motes  v.  U. 
S.  (1900)  20  Sup.  Ct.  993,  178  U.  S. 
458,  44  L.  Ed.  1150.  See  Rider  v.  U. 
S.  (1900)  20  Sup.  Ct  838,  178  U.  S. 
251,  44  L.  Ed.  1057,  for  a  criminal  case 
involving  a  misdemeanor  brought  di- 
rectly to  the  supreme  court 

A  plea  in  abatement  on  the  ground 
that  parties  were  improperly  or  col- 
lusively  joined  to  make  the  case  cog- 
nizable in  the  federal  courts  raises  no 
issue  involving  the  construction  or  ap- 
plication of  the  constitution,  so  as  to 
make  the  case  appealable  directly  from 
the  circuit  to  the  supreme  court  Mer- 
ritt  V.  President,  etc.,  of  Bowdoin  Col- 
lege (1898)  18  Sup.  Ct  415,  417,  169 
U.  S.  551,  42  D.  Ed.  850. 

A  case  in  which  the  contention  is 
made  that  the  decree  which  is  the  basis 
of  suit  is  void  as  violating  the  right  un- 
der the  federal  Constitution,  to  a  jury 
trial  and  to  due  process  of  law,  does 
not  involve  the  construction  or  appli- 
cation of  the  Constitution,  where  the 
real  issue  as  to  such  prior  decree  was 
whether  it  was  res  judicata  between 
the  parties,  or,  as  is  contended  by  the 
appellants,  was  rendered  without  juris- 
diction. Empire  State-Idaho  Mining  & 
Developing  Co.  v.  Hanley  (1907)  27  S. 
Ct.  476,  205  U.  S.  225,  51  L.  Ed.  779. 
Appellate  jurisdiction  is  exclusive, 
where  the  suit  really  and  substantially 
involves  a  controversy  as  to  a  right  de- 
pending on  the  construction  or  applica- 
tion of  the  constitution,  and  jurisdic- 
tion of  the  circuit  court  is  invoked  on 
that  ground  alone.  City  of  Seattle  v. 
Thompson  (1902)  114  Fed.  96,  52  O. 
C.  A.  44. 

A  Circuit  Court  should  not  grant  an 
appeal  direct  to  the  Supreme  Court  in 
a  case  involving  a  large  number  of  mis- 
cellaneous and  complicated  questions, 
merely  because  a  constitutional  ques- 
tion may  be  incidentally  raised.  Guar- 
anty Trust  Co.  of  New  York  v.  Metro- 
politan St  Ry.  Co.  (C.  C.  1909)  171  Fed. 
1014,  denying  application  to  appeal  to 
the  IJnited  States  Supreme  Court  from 
the  decree,  Guaranty  Trust  Co.  v.  Met- 
ropoUtan  St  Ry.  Co.  (C.  C.  1909)  168 
Fed.  937. 

Jnrisdiction  does  not  depend  on 
whether  the  right  claimed  under  the 
constitution  has  been  upheld  or  denied. 
Holder  v.  Aultman,  Miller  &  Co.  (1898) 
18  Sup.  Ct  269,  169  U.  S.  81,  42  L. 
Ed.  669,  affirming  judgment  Aultman 
Miller  Sc  Co.  y.  Holder  (C.  C.  1895)  68 
Fed.  467. 
See  Morgan  y.  Ward  (1915)  224  Fed. 


698,  140  C.  C.  A.  238,  holding  that  the 
Circuit  Court  of  Appeals  has  jurisdic- 
tion where  other  questions  of  controll- 
ing importance  besides  constitutional 
questions  were  decided.  And  see  Ex 
parte  Thaw  (D.  C.  1914)  214  Fed.  423, 
order  reversed  Drew  v.  Thaw  (1914) 
35  Sup.  Ct  137,  holding  that  upon  the 
federal  courts  is  imposed  the  duty  of 
seeing  that  the  power  of  interstate  ex- 
tradition, having  its  source  in  the  fed- 
eral Constitution,  is  exercised  upon  due 
and  appropriate  process,  and  that  it 
shall  not  be  extended  to  fields,  and  ex- 
ercised in  classes  of  cases,  not  clearly 
intended  by  the  Constitution. 

(D)  Vases  in  which  the  constitutionality 

of  federal   latcs   are  drawn 

in  question 

41.  Jurisdiction  of  supreme  court  In 
general^-A  case  involving  only  the  con- 
struction and  not  the  constitutionality 
of  a  federal  statute  cannot  be  brought 
directly  to  the  supreme  court  Sprec- 
kles  Sugar  Refining  Co.  v.  McClain 
(1904)  24  Sup.  Ct  376,  192  U.  S.  397, 
48  L.  Ed.  496;  Rakes  v.  U.  S.  (1909> 
29  Sup.  Ct  244,  212  U.  S.  55,  53  L. 
Ed.  401.  But  see  B.  Altman  &  Co.  v. 
U.  S.  (1912)  32  Sup.  Ct  593,  224  U. 
S.  583,  56  L.  Ed.  894,  holding  that  a 
direct  appeal  lies  where  there  is  in- 
volved the  construction  of  a  federal 
law. 

A  case  involving  the  constitutionality 
of  a  statute  is  within  the  direct  appel- 
late jurisdiction  of  the  court  Chap- 
peU  V.  U.  S.  (1896)  16  Sup.  Ct  397, 
160  TJ.  S.  499,  40  L.  Ed.  510.  Not- 
withstanding the  appeal  was  taken  aft- 
er the  act  establishing  the  circuit 
courts  of  appeals  took  effect  Nisbi- 
mura  Ekiu  v.  TJ.  S.  (1892)  12  Sup.  Ct 
336,  338,  142  U.  S.  651,  35  L.  Ed.  1146; 
Horner  v.  U.  S.  (1802)  12  Sup.  Ct  522, 
524,   143  U.   S.  570,  36  D.   Ed.  266. 

Jurisdiction  is  not  lost  because  the 
question  has  since  been  settled  ad- 
versely to  the  plaintiff  in  error,  but  the 
court  will  retain  jurisdiction  to  pass  on 
the  other  questions  in  the  record.  Wil- 
son y.  U.  S.  (1914)  34  Sup.  Ct  347, 
232  U.  S.  563,  58  L.  Ed.  728. 

Where  jurisdiction  of  the  federal 
court  depended  entirely  on  the  fact  that 
a  constitutional  question  was  in  issue, 
the  Circuit  Court  of  Appeals  had  no 
jurisdiction  of  an  appeal  therein. 
Wright  V.  MacFarlane  &  Co.  (1903) 
122  Fed.  770,  58  C.  C.  A.  570. 

The  ruling  of  the  District  Court  in  a 
proceeding  under  Food  and  Drugs  Act, 
§  10,  imposing  costs  on  the  claimant, 
where  the  court  has  jurisdiction  of  the 
person  as  well  as  the  res,  may  be  con- 
sidered as  a  question  of  construction  of 
the  statute,  and  not  one  of  jurisdiction, 
reviewable  by  the  Supreme  Court 
Hipolite  Egg  Co.  v.  United  States 
(1911)  31  Sup.  Ct  364,  220  IT.  S.  45, 
55  L.  Ed-  364. 

A  Circuit  Court  should  not  grant  a 
direct  appeal  in  a  case  involving  a  large 
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number  of  miscellaneonB  and  compli- 
cflted  questions,  merely  because  a  con- 
stitutional question  may  be  incidental- 
ly- raised.  Guaranty  Trust  Co.  of  New 
York  V.  Metropolitan  St.  Ry.  Co.  (C. 
C.  1900)  171  Fed.  1014,  denying  ap- 
plication to  appeal  to  the  United  States 
Supreme*  Court  from  the  decree,  Guar- 
anty Trust  Co.  V.  Metropolitan  St.  Ry. 
Co.  (C.  C.  1909)  168  Fed.  937. 

42.  Causes  In  which  direct  appeal  or 
writ  of  error  may  be  taken^-A  crim-' 
inal  case  may  be  taken  directly  to  the 
supreme  court  under  Act  March  3, 
1891,  c.  517,  where  it  involves  the 
construction  or  application  of  the  con- 
stitution of  the  IJnited  States.  Motes 
V,  U.  S.  (1900)  20  Sup.  Ct  993,  178  U. 
S.  458,  44  L.  Ed.  1150. 

A  question  respecting  privilege  of 
freedom  from  arrest  as  a  United  States 
senator  is  one  involving  the  construc- 
tion and  application  of  the  federal  Con- 
stitution. Burton  v.  U.  S.  (1905)  25 
Sup.  Ct  243,  245,  196  U.  S.  283,  49  L. 
Ed.  482,  reversing  judgment  U.  S.  v. 
Burton  (D.  C.  19(H)  131  Fed.  552. 

Whether  the  constitution  allows  reg- 
ulations of  the  treasury  department 
adopted  by  merely  executive  officers  to 
be  regarded  as  having  the  force  of  law 
is  one  that  involves  the  construction 
or  application  of  the  constitution  of 
the  United  States.  Boske  v.  Comingore 
(1900)  20  Sup'.  Ct  701,  177  U.  S.  459. 
44  L,  Ed.  846. 

A  case  involving  a  right  to  vote  for 
members  of  congress  may  be  brought 
directly  to  the  supreme  court  Wiley  v. 
Sinkler  (1900)  21  Sup.  Ct  17,  179  U. 
S.  58.  45  L.  Ed.  84. 

A  suit  against  a  collector  of  customs 
to  recover  back  duties  paid  on  imports 
from  Porto  Rico,  on  the  theory  that  the 
statute  under  which  they  were  imported 
was  unconstitutional,  was  properly  tak- 
en directly  to  the  Supreme  court 
Downes  v.  BidweU  (1901)  21  Sup.  Ct 
770,  772,  182  U.  S.  244,  45  L.  Ed.  1088. 

A  suit  which  involves  the  considera- 
tion of  questions  relating  to  the  power 
of  Congress,  over  the  navigable  waters 
of  the  United  States,  involves  the  con- 
struction or  application  of  the  federal 
Constitution.  Cummings  v.  Chicago 
(1903)  23  Sup.  Ct  472,  475,  188  U.  S. 
410,  47  L.  Ed.  525;  Calumet  Grain  & 
Elevator  Co.  v.  Same  (1903)  23  Sup.  Ct 
477,  188  U.  S.  431,  47  L.  Ed.  532. 

A  decision  denying  a  writ  of  habeas 
corpus  may  be  reviewed  by  direct  ap- 
peal, where  the  petition  averred  that 
the  imprisonment  was  in  violation  of 
the  federal  Constitution.  Dimmick  v. 
Tompkins  (1904)  24  Sup.  Ct  780,  781, 
194  U.  S.  540,  48  L.  Ed.  1110. 

Habeas  corpus  proceedings  on  behalf 
of  one  whose  interstate  extradition  is 
sought  and  who  contends  that  his  de^ 
tention  is  unlawful  because  indictment 
does  not  charge  a  crime  within  Const 
art  4,  §  2,  par.  2,  involve  the  con- 
struction of  the  Constitution.  Pierce 
v.  Creecy  (1908)  28  Sup.  Ct  714,  210 
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U.  S.  387,  62  L.  Ed.  1113;  affirminf 
judgment  Ex  parte  Pierce  (C.  C.  1907) 
155  Fed.  663. 

A  circuit  court  of  appeals  is  without 
jurisdiction  to  entertain  an  appeal  from 
an  order  denying  a  writ  of  habeas  cor- 
pus, where  the  petition  therefor  is  based 
on  the  alleged  violation  of  the  petition- 
er's rights  under  the  constitution.  Da- 
vis V.  Burke  (1899)  97  Fed.  501,  38  C. 
C.  A.  299;  Ex  parte  Jacobi  (C,  C.  1900) 
104  Fed.  681. 

Denial  of  corpus,  issued  on  the  ground 
that  petitioner  was  in  custody  in  viola- 
tion of  the  Constitution  is  appealable 
directly  to  the  Supreme  Court  Colling 
y.  Board  of  Control  of  Louisiana  State 
Penitentiary  (1915)  219  Fed.  885,  135 
C.  C.  A.  249.  See  Boske  v.  Comingore 
(1900)  20  Sup.  Ct  701,  177  U.  S.  459, 
44  L.  Ed.  846,  for  habeas  corpus  for 
the  discharge  of  a  revenue  officer  de- 
tained by  state  court 

The  application  of  the  due"  process 
of  law  clause  is  involved  so  as  to  sustain 
a  direct  appeal  where  the  lower  court 
gave  effect,  as  res  judicata,  to  the  judg- 
ment of  a  state  court  which  is  daim- 
ed  unlawfully  to  have  deprived  the 
parties  of  their  property  under  the 
forms  of  law,  without  any  judicial  find- 
ing of  the  vital  fact  which  alone  could 
justify  such  ideprivation.  Fayerweath- 
er  V.  Ritch  (1904)  25  Sup.  Ct  58,  195 
U.  S.  276,  49  L.  Ed.  193,  affirming  de- 
cree The  Fayerweather  Will  Cases  (C. 
C.  1902)  118  Fed.  943. 

A  case  which  involves  the  application 
of  the  Constitution  of  the  United  States 
is  presented  by  a  bill  in  equity  which 
alleges  that  a  contract  right  of  a«  wa- 
terworks company,  with  whose  pred- 
ecessors a  municipality,  with  legislative 
sanction,  contracted  for  a  municipal 
water  supply,  is  impaired  by  an 
ordinance  directing  that  the  water- 
works company  be  notified  that  the 
dty  denies  any  liability  on  a  con- 
tract for  the  use  of  hydrants,  and 
by  the  subsequent  action  of  the  city  in 
holding  an  election  to  authorize  an  is- 
sue of  bonds  to  buy  or  construct  wa- 
terworks of  its  own,  and  in  refusing 
to  pay  the  amount  due  and  payable  un- 
der the  terms  of  the  contract  Vicks- 
burg  V.  Vicksburg  Waterworks  Co. 
(1906)  26  Sup.  Ct  660,  661.  202  U.  S. 
453,  50  L.  Ed.  1102,  6  Ann.  Gas,  253. 

Whether  a  dty  ordinance  regulating 
the  sale  of  meats  constitutes  an  inter- 
ference with  interstate  commerce  in- 
volves the  construction  or  application 
of  the  constitution.  City  of  Macon  v. 
Goorgia  Packing  Co.  (1893)  60  Fed.  781, 
9  C.  C.  A.  262,  dismissing  appeal 
Georgia  Packing  Co.  v.  City  of  Ma- 
con (C.  C.  1893)  60  Fed.  774,  22  U  R. 
A.  775. 

Where  stockholders  of  railroad  com- 
panies operating  in  Nebraska  sued  the 
state  board  of  transportation  to  re- 
strain it  from  enforcing  the  schedule  of 
freight  rates  prescribed  by  Laws  Neb. 
1893,  c.  24,  on  the  ground  that  sach  act 
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violated  Const.  Amend.  14,  and  also 
Const.  Neb.,  and  the  court  found  that 
the  rates  were  unreasonable,  and  that 
the  act  violated  amendment  14,  but 
overruled  the  other  grounds  of  objec- 
tion, an  appeal  by  the  board  was  with- 
in the  jurisdiction  of  the  supreme  court 
Hastings  v.  Ames  (1895)  68  Fed.  726, 
15  C.  C.  A.  628. 

An  appeal  from  an  order  discharging 
a  restraining  order  and  refusing  an  in- 
junction in  a  suit  to  restrain  the  col- 
lection of  taxes  against  a  railroad  com- 
pany alleging  exemption  from  taxation 
under  the  charter,  and  averring  that 
the  action  of  defendants,  the  revenue 
agents  and  railroad  commission  of  the 
state  of  Mississippi,  under  the  laws  of 
such  state,  created  a  lien  on  the  prop- 
erty of  plaintiffs,  in  violation  of  the 
charter  contract  and  of  the  federal  con- 
stitution, and  that  the  contract  exempt- 
ing the  property  from  taxation  is  pro- 
tected by  such  constitution,  does  not  lie 
to  the  circuit  court  of  appeals.  Illinois 
Cent.  R,  Co.  v.  Adams  (1899)  93  Fed. 
852,  35  C.  C.  A.  635. 

43.  Causes  In  which  direct  appeal  or 
writ  of  error  may  not  be  talcen.^An  ap- 
peal f  rofti  a  decree  dismissing  a  bill  to 
vacate  a  prior  foreclosure  decree  can- 
not be  taken  direct  to  the  supreme 
court,  when  no  question  as  to  the  con- 
struction or  application  of  the  consti- 
tution was  raised  by  the  parties,  or  de- 
termined by  the  court,  and  the  only 
contention  is  that,  because  of  fraud, 
error,  irregularities,  and  jurisdictionnl 
defects,  the  foreclosure  decree  which 
was  sought  to  be  set  aside  operated  to 
deprive  complainants  of  their  property 
without  due  process  of  law.  Carey  v. 
Houston  &  T.  C.  Ry.  Co.  (1893)  14  Sup. 
Ct  63,  65,  150  U.  S.  170,  37  L.  Kd. 
1041,  dismissing  appeal  (C.  C.  1892) 
52  Fed.  671. 

Where  one  imprisoned  by  the  circuit 
court  for  violating  its  injunction  peti- 
tions for  habeas  corpus  because  of  want 
of  jurisdiction  to  make  the  commitment, 
the  decision  refusing  to  issue  the  writ 
does  not,  on  the  theory  that,  if  the 
court  making  the  commitment  was  with- 
out jurisdiction,  petitioner  was  deprived 
of  his  liberty  without  due  process  of 
law,  involve  the  construction  or  applica- 
tion of  the  constitution.  In  re  Lennon 
(1893)  14  Sup.  Ct.  123,  126,  150  U.  S. 
393,  37  L.  Ed.  1120,  dismissing  appeal 
Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v.  Penn- 
sylvania Co.  (C.  C.  1893)  54  Fed.  746, 
19  Jj,  R.  A.  395. 

An  order  denying  relief  by  habeas 
corpus  to  a  person  convicted  in  a  Unit- 
ed States  court  for  the  Indian  Territory 
is  not  reviewable,  where  the  allegation 
in  the  petition  that  the  accused  was  de- 
prived of  his  liberty  without  due  pro- 
cess of  law  was  based  on  the  supposed 
want  of  jurisdiction  in  the  court  where 
the  conviction  was  had  over  an  offense 
committed  during  the  interim  between 
the  passage  of  Oklahoma  Enabling  Act 
Jane  16,  1906,  c.  3335,  and  the  admis- 
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sion  of  the  state  into  the  Union,  which 
is  a  question  involving  the  construction, 
and  not  the  constitutionality,  of  the  en- 
abling   act      Childers    v.    McClaughry 

(1910)  30  Sup.  Ct.  370,  371,  216  U.  S. 
139,  54  L.  Ed.  420. 

A  judgment  discharging  a  writ  of  ha- 
beas corpus  to  inquire  into  a  detention 
under  an  order  committing  a  district  at- 
torney for  contempt  in  refusing  to  obey 
an  order  directing  him  to  return  to  the 
owners  certain  books  and  papers  in  his 
possession  is  not  reviewable  as  involv- 
ing a  federal  question,  though  the  rea- 
son assigned  for  the  order  for  the  re- 
turn of  the  books  and  papers  was  that 
they  had  been  seized  in  violation  of  con- 
stitutional   rights.      Wise    v.    Henkel 

(1911)  31  Sup.  Ct  599,  220  U.  S.  556, 
55  L.  Ed.  581. 

That  the  court  directs  the  jury  to  re- 
turn a  verdict  for  one  of  the  parties 
does  not  entitle  the  opposite  party  to 
bring  the  case  direct  to  the  supreme 
court  C.  A.  Treat  Mfg.  Co.  v.  Stand- 
ard Steel  &  Iron  Co.  (1895)  1*57  U.  S. 
674,  15  Sup.  Ct  718,  39  L.  Ed.  853. 

That  a  contention  by  one  under  sen- 
tence of  death  that  the  warrant  issued 
by  the  governor  for  his  execution  was 
unauthorized  because  issued  without  au- 
thority, after  a  reprieve  for  a  greater 
time  than  was  authorized  by  the  state 
'  law,  was  decided  adversely  to  the  pris- 
oner, does  not  involve  any  denial  of 
due  process  of  law,  or  the  infraction  of 
any  provision  of  the  United  States  con- 
stitution. Lambert  v.  Barrett  (1895)  16 
Sup.  Ct  135,  159  U.  S.  660,  40  L.  Ed. 
296. 

An  averment,  in  a  complaint  seeking 
to  set  aside  a  mortgage  foreclosure, 
that  plaintiff,  who  owned  the  property, 
was  not  a  party  thereto,  does  not  show 
that  a  construction  of  the  constitutional 
provision  as  to  due  process  of  law  is 
necessarily  involved.  Cornell  v.  Green 
(1896)  163  U.  S.  75,  16  Sup.  Ct  969,  41 
L.  Ed.  76. 

A  plea  in  abatement  on  the  ground  that 
the  parties  were  "improperly  or  col- 
lusively"  joined  for  the  purpose  of  mak- 
ing a  case  cognizable  in  the  federal 
courts  raises  no  issue  involving  the  con- 
struction or  application  of  the  consti- 
tution. Merritt  v.  President  of  Bow- 
doin  College  (1898)  18  Sup.  Ct  415, 
169  U.  S.  551,  42  L.  Ed.  850,  dismiss- 
ing appeal  President,  etc.,  of  Bow- 
doin  College  v.  Merritt  (C.  C.  1893)  59 
Fed.  6. 

A  constitutional  question  is  not  pre- 
sented by  a  record  which  does  not  show 
that  the  question  was  presented  to  the 
court  below,  and  merely  shows  that  the 
question  is  contained  in  an  assignment 
of  errors  made  for  the  purposes  of  the 
appeal.  State  of  Arkansas  v.  Schlier- 
holz  (1900)  21  Sup.  Ct  229,  179  U.  S. 
598,  45  L.  Ed.  335. 

A  case  in  which  the  contention  is 
made  that  the  decree  which  is  the  basis 
of  suit  is  void  as  violating  the  right, 
under   the   federal   Constitution,    to   a 
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jary  trial  and  to  dne  process  of  law, 
does  not  involve  the  construction  or 
application  of  the  Constitution,  where 
issue  as  to  the  prior  decree  was  wheth- 
er it  was  res  judicata  between  the  par- 
ties, or,  as  is  contended  by  the  appel- 
lants, was  rendered  without  jurisdic- 
tion. Empire  State-Idaho  Mining  & 
Developing  Co.  v.  Hanley  (1907)  27 
Sup.  Ct.  476,  479,  205  U.  S.  225,  51  L. 
Ed.  779. 

Contention  by  a  foreign  corporation 
that  rendition  of  certain  judgments  in 
state  courts,  sought  to  be  introduced 
in  evidence  against  it,  was  without  due 
process  of  law,  does  not  make  the  suit 
one  involving  the  construction  or  ap- 
plication of  the  federal  Constitution, 
where  the  claim  is  based  solely  on  the 
theory  that,  under  the  circumstances, 
the  service  of  process  in  the  suits  in 
the  state  courts  upon  the  corporation's 
designated  agent  was  unauthorized  ei- 
ther by  the  state  Constitution  and  laws 
or  the  principles  of  general  jurispru- 
dence. Cosmopolitan  Min.  Co.  v.  Walsh 
(1904)  24  Sup.  Ct.  489,  492,  193  U.  S. 
460,  48  L.  Ed.  749. 

Construction  of  the  Constitution  is 
not  involved  in  a  decree  enjoining  state 
gangers  from  proceeding  under  Acts 
La.  1904,  p.  201,  Act  No.  80,  to  gauge 
coal  except  as  to  coal  sold  or  intendec* 
for  sale  by  boat  or  barge  loads  or 
some  aliquot  part  thereof,  unless  there 
is  a  question  as  to  the  relation  be- 
tween some  provision  of  the  federal 
Constitution  and  the  state  statute. 
Knop  V.  Monongahela  River  ConsoL 
Coal  &  Coke  Co.  (1909)  29  Sup.  Ct 
188,  189,  211  U.  S.  485,  53  L.  Ed.  294. 

The  Supreme  Court  cannot  take  ju- 
risdiction on  theory  that  construction 
of  federal  Constitution  was  involved  in 
decision  that  Congressman  is  an  officei 
of  the  United  States.  Lamar  v.  U.  S. 
(1916)  36  S.  Ct  255. 

An  issue  as  to  whether  due  force  and 
effect  has  been  given  to  a  judgment  or 
decree  of  another  state  does  not  in- 
volve the  construction  or  application  oi 
Const,  art.  4,  §  1,  requiring  "full  faith 
and  credit'*  to  be  given  in  each  state 
to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  state, 
but  rather  involves  the  interpretation 
of  Act  May  26,  1790,  and  Act  March 
27,  1804.  Merritt  v.  American  Steel 
Barge  Co.  (1896)  75  Fed.  813,  21  C. 
C.  A.  525. 

This  section  is  no  authority  for  the 
contention  that  all  questions  involving 
the  construction  or  application  of  the 
Constitution  of  the  United  States  shall 
be  removed  by  appeal  or  writ  of  error 
to  the  Supreme  Court;  hence  the  fact 
that  a  question  as  to  the  construction 
or  application  of  the  Constitution  of 
the  United  States  arises  incidentally  in 
the  trial  of  an  action  in  a  circuit  court 
as  upon  objection  to  the  admission  in 
evidence  of  an  act  of  a  state  legisla- 
ture as  a  muniment  of  title  on  the 
ground  that  it  was  in  contravention  of 
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the  Constitution  does  not  deprive  the 
circuit  court  of  appeals  of  jurisdiction 
to  review  the  whole  case  on  writ  of 
error.  Watkins  v.  King  (1902)  118 
Fed.  524,  530,  55  C.  C.  A.  290. 

44. Decisions  under  prior  stat- 

utOw— Right  to  transportation  by  a  com- 
mon carrier  is  not  such  a  "privilege  or 
immunity  secured  by  the  constitution 
of  the  United  States,"  within  R.  S.  § 
699,  snbd.  4,  as  to  authorize  an  appeal 
to  the  supreme  court  in  an  action 
against  a  railroad  company  for  refusing 
to  transport  beer  into  Iowa  because  of 
the  prohibition  of  the  state  law.  Bow- 
man V.  Chicago  &  N.  W.  Ry.  Co. 
(1885)  6  Sup.  Ct.  192,  115  U.  S.  611. 
29  L.  Ed.  502.  Nor  is  refusal  of  obU- 
gor  to  comply  with  the  conditions  of 
an  appeal  bond  to  prosecute  an  appeal 
from  the  circuit  to  the  supreme  court 
Cogswell  V.  Fordyce  (1888)  9  Sup.  Ct 
112,  128  U.  S.  891,  32  L.  Ed.  484. 
Where  actions  by  the  same  plaintiffs 
against  different  insurance  companies 
for  a  loss  by  fire  were  consolidated  for 
trial  in  the  circuit  court,  the  claim  of 
some  of  the  defendants  seeking  a  re- 
versal of  judgment  against  them,  that 
the  court  had  acted  improperly  in  or- 
dering such  consolidation,  and  that 
thereby  defendants  had  been  deprived 
of  a  trial  by  jury  according  to  the  set- 
tled course  of  judicial  proceedings,  was 
not  within  the  provision.  Hanover  Fire 
Ins.  Co.  V.  Kinneard  (1889)  9  Sup.  Ct 
269,  129  U.  S.  176,  32  L.  Ed.  653. 

(E)  C<ue9  in  which  the  vctlidity  or  con- 
struction of  any  treaty  is  drawn 
in  question 

45.  Jurisdiction  of  supreme  court- 
Treaty  defined,  B.  Altman  v.  U.  S. 
(1912)  32  Sup.  Ct.  593,  224  U.  S.  583, 
56  L.  Ed.  894.  A  suit  which  involves 
the  construction  of  a  treaty  is  appeal- 
able directly  to  the  supreme  court. 
American  Sugar  Refining  Co.  v.  New 
Orieans  (1901)  21  Sup.  Ct.  646,  181 
U.  S.  277,  45  L.  Ed.  859;  Terry  v. 
Bird  (1904)  129  Fed.  592,  64  C.  C.  A* 
160. 

The  validity  or  construction  of  a 
treaty  must  be  actually  involved  or  de- 
cided. Muse  V.  Arlington  Hotel  Co. 
(1897)  18  Sup.  Ct.  109,  168  U.  S.  430. 
42  L.  Ed.  531;  B.  Altman  &  Co.  v.  U. 
S.  (1912)  32  Sup.  Ct  593.  224  U.  S. 
583,  56  L.  Ed.  894.  - 

An  appeal  to  the  supreme  court  from 
a  decision  denying  an  application  for  a 
discharge  on  a  writ  of  habeas  corpus, 
where  the  construction  of  an  extradi- 
tion treaty  is  involved  is  authorized. 
Rice  V.  Ames  (1901)  21  Sup.  Ct  406, 
407,  180  U.  S.  371,  45  L,  Ed.  577. 

Construction  of  the  extradition  trea- 
ties, on  which  the  determination  of  the 
case  depended  in  part,  at  least,  was 
none  the  less  so  drawn  in  question  by 
habeas  corpus  proceedings  in  a  federal 
Circuit  Court  as  to  permit  a  direct  re- 
view of  the  judgment  in  the  Supreme 
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Court,  because,  it  also  became  neces- 
sary or  appropriate  for  the  court  be- 
low to  construe  the  acts  of  Congress 
passed  to  carry  into  effect  the  provi- 
sions of  such  treaties.  Pettit  v. 
Walshe  (1904)  24  Sup.  Ct  657,  194  U. 
S.  205,  48  L.  Ed.  938,  affirming  judg- 
ment In  re  Walshe  (C.  C.  1903)  125 
Fed.  572.  But  see  In  re  Newman  (C. 
G.  1897)  79  Fed.  615,  holding  that  a 
decision  as  to  whether  petitioner  was 
seeking  an  asylum  in  the  United  States, 
so  as  to  be  subject  to  an  extradition 
treaty,  does  not  involve  the  construc- 
tion or  validity  of  the  treaty. 

A  suit  to  establish  a  land  claim  by 
virtue  of  the  treaty  of  1821  with  Spain 
is  properly  brought  by  direct  apical  to 
the  supreme  court.  MitcheU  v.  Fur- 
man  (1901)  21  Sup.  Ct.  430,  440,  180 
U.  S.  402,  45  L.  Ed.  596. 

Commercial  reciprocal  agreement 
with  France,  negotiated  under  Act  July 
24,  1897,  §  3,  is  a  treaty.  A  direct  ap- 
peal lies  to  the  Supreme  Court  in  a 
revenue  case  in  which  is  involved  the 
construction  of  a  federal  law,  or  valid- 
ity of  a  treaty,  notwithstanding  provi- 
sion making  Circuit  Courts  of  Appeals 
final  tribunals  in  revenue  cases,  and 
special  provision  of  Act  May  27,  1908, 
amendatory  of  the  revenue  act  June  10, 
1890,  providing  for  the  review  by  Cir- 
cuit Courts  of  Appeals  of  decisions  as 
to  the  construction  of  tariff  laws.  B. 
Altman  &  Co.  v.  U.  S.  (1912)  32  Sup. 
Ct.  593,  595,  224  U.  S.  583,  56  L.  Ed. 
894,  affirming  judgment  Altman  &  Co. 
V.  Same  (C.  C.  1909)  172  Fed.  161, 
distinguishing  Shaw  v.  U.  S.  (1908)  29 
Sup.  Ct.  687,  212  U.  S.  559,  53  L.  Ed. 
652,  and  American  Sugar  Ref.  Co.  v. 
U.  S.  (1908)  29  Sup.  Ct  89,  211  U.  S. 
155,  53  L.  Ed.  129. 

A  decree  enjoining  federal  officers 
from  closing  saloons  in  territory  ceded 
to  the  United  States  by  Indian  tribes, 
because  the  treaty  stipulated  against 
the  manufacture  or  sale  of  intoxicating 
liquors  within  the  ceded  territory,  was 
repealed  by  the  admission  of  the  state, 
is  reviewable  by  direct  appeal.  Johnson 
V.  Gearlds  (1914)  34  Sup.  Ct  794,  234 
U.  S.  422,  58  L.  Ed.  1383,  reversing 
decree  Gearlds  v.  Johnson  (C.  C.  1911) 
183  Fed.  611. 

Construction  of  federal  treaties  in- 
volved so  as  to  sustain  a  writ  of  error 
to  review  a  judgment  directing  verdict 
for  defendant  in  an  action  under  Em- 
ployers' Liability  Act  April  22,  1908, 
as  amended  by  Act  April  5,  1910,  on 
the  ground  that  the  action  could  not 
be  maintained  for  the  benefit  of  non- 
resident aliens.  McGovern  v.  Philadel- 
phia &  R.  Ry.  Co.  (1914)  35  Sup.  Ct 
127,  235  U.  S.  389,  59  L.  Ed.  283,  re- 
versing judgment  (D.  C.  1914)  209 
Fed.  975. 

A  suit  by  an  Indian  to  determine  his 
rights  under  a  patent  conveying  land  to 
him  In  severalty  in  accordance  with  a 
treaty  between  his  tribe  and  the  Unit- 


ed States,  on  whatever  ground  the  ju- 
risdiction of  the  court  was  invoked,  in- 
volves the  construction  of  a  treaty. 
Terry  v.  Bird  (1904)  129  Fed:  592,  64 
C.  C.  A.  160,  dismhssing  appeal  Bird  v. 
Terry  (C.  C.  1903)  129  Fed.  472.  But 
in  a  suit  to  recover  a  certain  percent- 
age of  an  award  made  to  defendant  un- 
der a  treaty  with  a  foreign  state,  based 
on  an  alleged  contract  for  the  payment 
of  such  percentage  for  services  as 
counsel  in  procuring  the  award,  the  in- 
troduction of  the  treaty  and  the  award 
merely  as  part  of  the  history  of  the 
case  does  not  involve  the  validity  of 
the  treaty  or  its  construction,  so  as  to 
authorize  a  review  by  the  supreme 
court  Borgmeyer  v.  Idler  (1895)  159 
U.  S.  408,  16  Sup.  Ct  34,  40  L.  Ed. 
199. 

Construction  of  an  Indian  treaty  is 
not  drawn  in  question  In  a  suit  in  a 
federal  Court,  so  as  to  justify  a  direct 
appeal,  where  the  contentions  with  ref- 
erence to  the  proper  construction  ol 
such  treaty  are  only  made  by  way  of 
founding  an  argument  as  to  the  proper 
construction  of  Act  Aug.  7,  1882,  c. 
434,  22  Stat  342,  providing  for  allot- 
ments in  an  Indian  reservation,  which 
is  the  issue  directly  in  question.  Sloan 
V.  U.  S.  (1904)  24  Sup.  Ct  570,  573, 
193  U.  S.  614,  48  L.  Ed.  814,  dismiss- 
ing appeal  (C.  C.  1902)  118  Fed.  283. 

Under  treaty  with  Great  Britain  of 
June  15,  1846,  fixing  the  boundary  in 
the  straits  of  San  Juan  de  Fuca,  by  a 
line  through  the  middle  thereof,  but  se- 
curing to  each  nation  a  right  of  free 
navigation  over  all  the  straits,  and  R. 
S.  §  4370,  post,  §  8123,  imposing  a  pen- 
alty on  foreign  tugs  towing  American 
vessels  from  one  American  port  to  an- 
other except  where  the  towing,  in 
whole  or  in  part,  is  on  foreign  waters, 
the  circuit  court  of  appeals  has  juris- 
diction of  an  appeal  from  a  decree  in 
admiralty  holding  that  the  waters  north 
of  the  boundary  line  are  not  "foreign 
waters,*'  since  neither  the  validity  nor 
the  construction  of  the  treaty  is  drawn 
in  question.    The  Pilot  v.  U.  S.  (1892) 

53  Fed.  11,  3  C.  C.  A.  392. 

The  circuit  court'  of  appeals  has  no 
jurisdiction  of  any  case  in  which  the 
validity  or  construction  of  treaties  is 
called  in  question.  U.  S.  v.  Lee  Yen 
Tai  (1902)  113  Fed.  465,  51  C.  C.  A. 
299. 

See  In  re  Metzger  (1847)  46  U.  S. 
(5  How.)  176,  12  L.  Ed.  104,  holding 
that  where  a  district  judge,  at  his 
chambers,  decided  that  there  was  suf- 
ficient cause  for  the  surrender  of  a 
person  claimed  by  the  French  govern- 
ment as  a  fugitive  from  justice,  and 
committed  him  to  custody,  to  await  the 
order  of  the  president  of  the  United 
States,  the  supreme  court  had  no  ju- 
risdiction to  issue  a  habeas  corpus  for 
the  purpose  of  reviewing  such  deci- 
sion.   And  see  U.  S.  v.  Ferreira  (1851) 

54  U.  S.  (13  How.)  40,  14  L.  Ed.  42, 
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as   to   decision  nnder  treaty   of  1819 
with  Spain  and  Act  1849,  c.  181. 

(F)  Cases  in  which  the  conatiiuiion  of 

law  of  a  state  is  claimed  to  contrth 

vene  the  federal  constitution 

46.  Jurisdiction  in  generai.— The  su- 
preme court  has  jurisdiction  on  direct 
appeal  or  writ  of  error  in  a  case  in 
which  the  validity  of  a  state  constitu- 
tion or  statute  is  drawn  in  question  as 
being  in  contravention  of  the  federal 
constitution.  Loeb  v.  Trustees  of  Co- 
lumbia Township  (1900)  21  Sup.  Ct 
174,  17  U.  S.  472,  45  L.  Ed.  280;  Fi- 
delity Mut.  Life  Ass'n  v.  Mettler 
(1902)  22  Sup.  Ct.  662,  665,  185  U.  S. 
308,  46  L.  Ed.  922;  Hamilton  v.  Brown 
(1893)  53  Fed.  753,  3  O.  C.  A.  639; 
Barr  v.  City  of  New  Brunswick  (1896) 
72  Fed.  689,  19  C.  C.  A.  71;  lUinois 
Cent  R.  Co.  v.  Adams  (1899)  93  Fed. 
852,  35  C.  O.  A.  635;  J.  C.  Hubinger 
Co.  V.  Quincy  Horse-Railway  &  Carry- 
ing Co.  (1900)  98  Fed.  897,  39  C.  C. 
A.  336;  St.  Clair  County  v.  Interstate 
Sand  &  Car  Transfer  Co.  (1901)  110 
Fed.  785,  49  C.  C.  A.  169;  City  of 
Paducah  v.  East  Tennessee  Telephone 
Co.  (1910)  182  Fed.  625,  106  C.  C.  A. 
333.  But  the  circuit  court  of  appeals 
has  jurisdiction  to  review  and  finally 
determine  whether  or  not  a  state  stat- 
ute is  obnoxious  to  the  federal  consti- 
tution, in  a  case  in  which  the  jurisdic- 
tion of  the  circuit  court  originally  at- 
taches solely  by  reason  of  diverse  cit- 
izenship and  the  constitutional  question 
subsequently  arises.  Keyser  v.  Lowell 
(1902)  117  Fed.  400,  54  C.  C.  A.  574; 
American  Sugar  Refining  Co.  v.  New 
Orleans  (1901)  21  Sup.  Ct  646,  181  U. 
S.  277,  45  L.  Ed.  859.  But  see  Chi- 
cago, M.  &  St  P.  Ry.  Co.  V.  Evans 
(1893)  58  Fed.  433,  7  C.  C.  A.  290; 
Hastings  v.  Ames  (1895)  68  Fed.  726, 
15  C.  C.  A.  628;  Merritt  v.  American 
Steel-Barge  Co.  (1896)  75  Fed.  813. 
21  C.  C.  A.  525;  Pauley  Jail  Bldg.  & 
Mfg.  Co.  V.  Crawford  County  (1898) 
84  Fed.  942,  28  C.  C.  A.  579;  Wright- 
man  V.  Boone  County  (1898)  88  Fed. 
435,  31  C.  C.  A.  670;  City  of  Owens- 
boro  V.  OwensborO  Waterworks  Co. 
(1902)  115  Fed.  318,  53  C.  C.  A.  146. 
And  see  Pikes  Peak  Power  Co.  v.  City 
of  Colorado  Springs  (1900)  105  Fed.  1, 
44  C.  C.  A.  333. 

Jurisdiction  of  the  supreme  court  ex- 
tends to  every  case  in  which  either 
party  claims  that  a  state  law  is  in  con- 
travention of  the  federal  constitution, 
and  claim  is  either  sustained  or  reject- 
ed, if  the  unsucsessful  party  seeks  to 
have  the  decision  reviewed  by  the  su- 
preme court  Loeb  v.  Trustees  of  Co- 
lumbia Tp.  (1900)  21  Sup.  Ct  174,  179 
U.  S.  472,  45  L.  Ed.  280,  reversing 
judgment  (C.  C.  1899)  91  Fed.  37. 

That  the  defeated  party  set  up  the 
repugnancy  of  a  state  law  to  the  fed- 
eral Constitution  does  not  authorize 
him  to  maintain  a  direct  appeal  to  the 
supreme  court,  where  his  contention  on 
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that  point  was  sustained^  Anglo-Amer- 
ican Provision  Co.  v.  Davis  Provision 
Co.  No.  2  (1903)  24  Sup.  Ct  93,  94, 
191  U.  S.  376,  48  L.  Ed.  228,  dismiss. 
ing  appeal  (C.  C.  1902)  112  Fed.  574. 

Reference  to  the  constitution  to 
strengthen  objections  to  a  particular 
construction  of  a  state  statute  Is  not 
sufficient  to  invoke  jurisdiction.  Ar- 
buckle  V.  BUckbum  (1903)  24  Sup.  Ct 
148,  191  U.  S.  405,  48  L.  Ed.  239. 

The  mere  construction  of  a  state 
statute  does  not  of  itself  present  a 
federal  question  and  to  justify  a  hold- 
ing of  the  application  of  the  federal 
Constitution  there  should  be  a  ques- 
tion as  to  the  relation  between  some 
constitutional  provision  and  the  stat- 
ute, ^op  V.  Monongahela  River  Con- 
sol.  C.  &  O.  Co.  (1909)  29  Sup.  a 
188,  211  U.  S.  485,  53  L.  Ed.  294- 

47.  —  Effect  of  decision  of  statt 
oourt^-An  appeal  from  a  decree  deny- 
ing an  injunction  against  the  collection 
of  taxes  would  not  be  dismissed  on  the 
ground  that,  pending  the  suit,  the  taxes 
had  been  held  lawful  by  a  state  court 
and  collected;  the  decision  of  the  state 
court  not  affecting  the  jurisdiction  o( 
the  Supreme  Court,  even  if  it  could  be 
held  to  be  res  judicata  on  the  merits. 
Illinois  Cent.  R.  Co.  v.  Adams  (1901) 
21  Sup.  Ct  251,  252,  180  U.  S.  28,  45 
L.  Ed.  410. 

See  notes  under  §  1538,  post. 

48.  Validity  of  state  statute.-€on- 
tention  that  Acts  La.  1904,  p.  201,  Act 
No.  80,  for  gauging  coal,  apply  to  sales 
by  weight  and  measurement,  and,  if  so 
construed,  violate  the  federal  Constitu- 
tion, does  not  present  a  federal  ques- 
tion which  will  sustain  a  direct  appeal 
to  the  federal  Supreme  Court  under 
this  section,  from  a  decree  of  a  fed- 
eral Circuit  Court  enjoining  the  state 
gangers  from  proceeding  under  the 
state  statute  except  as  to  coal  sold  or 
intended  for  sale  by  boat  or  barge  load 
or  some  aliquot  part  thereof,  where  the 
statute,  construed  as  applying  to  boat 
and  barge  loads,  has  been  declared  val- 
id by  the  federal  Supreme  Court,  and 
appellee  does  not  contend  that  the  stat- 
ute is  invalid,  but  only  that  it  is  inap- 
plicable to  the  facts.  Knop  v.  Monon- 
gahela River  Consol.  Coal  &  Coke  Co, 
(1909)  29  Sup.  Ct.  188,  189,  211  U.  S. 
485,  53  L.  Ed.  294. 

A  suit  to  enjoin  state  official  from 
enforcing  provisions  of  the  inspection 
,  law  is  one  in  which  the  law  of  the  state 
is  claimed  to  be  in  contravention  of  the 
United  States  Constitution,  so  as  to 
permit  direct  appeal  to  federal  Su- 
preme Court  from  decree  sustaining 
general  demurrer  to  the  bill  for  want 
of  equity.  Savage  v.  Jones  (1912)  32 
Sup.  Ct.  715,  720,  225  U.  S.  501.  66 
L.  Ed.  1182. 

A  suit  between  citizens  of  the  same 
state  to  enjoin  the  collection  of  a  state 
tax  on  the  value  of  patent  rights,  on 
the  ground  that  the  state  statute  an- 
thorizing  the  tax  contravenefl  the  fed- 
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eral  constitution,  is  not  a  suit  arising 
under  the  patent  laws  so  as  to  give  ju- 
risdiction to  the  circuit  court  of  ap- 
peals, but  is  one  involving  the  validity 
of  a  state  statute  under  the  constitu- 
tion of  the  United  States,  and  must, 
therefore,  be  taken  direct  to  the  su- 
preme court  Holt  V.  Indiana  Manuf'g 
Co.  (1897)  80  Fed.  1,  25  C.  C.  A.  301. 
Act  Ark.  March  21,  1893,  providing 
that  no  judgment  ''rendered  or  to  be 
rendered  against  any  county  in  the 
state  on  county  warrants  ♦  ♦  • 
shall  bear  any  interest  after  the  pas- 
sage of  this  act/'  includes  judgments 
entered  before  its  enactment,  and,  it 
being  claimed  that  it  was  void  as  to 
them  as  impairing  the  obligation  of 
contracts,  the  case  involved  a  constitu- 
tional question,  and  the  circuit  court  of 
appeals  had  no  jurisdiction.  Pauley 
JaU  Bldg.  &  Mfg.  Co.  v.  Crawford 
County  (1898)  84  Fed.  942,  28  C.  C. 
A.  579. 

49.  Municipal  ordinances  as  law  of 
state^-An  ordinance  of  a  city  passed 
under  the  legislative  authority  of  a 
state  is  a  law  of  that  state.  City  Ry. 
Co.  v.  Citizens'  St.  R.  Co.  (1897)  17 
Sup.  Ct  653,  166  U.  S.  557,  41  L.  Ed. 
1114;  Penn  Mut  Life  Ins.  Co.  v.  City 
of  Austin  (1898)  18  Sup.  Ct.  223,  168 
U.  S.  685,  42  L.  Ed.  626;  Davis  & 
Farnum  Mfg.  Co.  v.  Los  Angeles  (1903) 
23  Sup.  Ct.  498,  499,  1,89  U.  S.  207,  47 
L.  Ed.  778;  Pikes  Peak  Power  Co.  v. 
City  of  Colorado  Springs  (1900)  105 
Fed.  1,  44  C.  C.  A.  333;  City  of  Ow- 
ensboro  v.  Owensboro  Waterworks  Co. 
(1902)  115  Fed.  318,  53  C.  C.  A.  146. 

A  suit  to  enjoin  the  enforcement  of 
a  city  ordinance  to  establish  and  oper- 
ate a  system  of  waterworks,  on  the 
ground  that  such  ordinance  and  a  stat- 
ute of  the  state  authorizing  the  city 
to  construct  such  works  impair  the  ob- 
ligations of  a  previous  contract  made 
by  the  city  with  a  water  company',  is 
one  **in  which  the  constitution  or  law 
of  a  state  is  claimed  to  be  in  contra- 
vention of  the  constitution  of  the  Unit- 
ed States."  Penn  Mut.  Life  Ins.  Co. 
V-  City  of  Austin  (1898)  18  Sup.  Ct. 
223,  168  U.  S.  685,  42  L.  Ed.  626. 

An  appeal  lies  directly  to  the  Su- 
preme Court  from  a  decree  of  a  circuit 
court  dismissing  a  bill  which  is  based, 
not  only  upon  diversity  of  citizenship, 
bat  upon  the  alleged  unconstitutionality 
of  certain  municipal  ordinances  as  im- 
pairing the  obligation  of  a  contract 
with  the  municipality  under  prior  ordi- 
nances. Davis  &  Farnum  Mfg.  Co.  v. 
City  of  Los  Angeels  (1903)  23  Sup. 
Ct.  498,  189  U.  S.  207,  47  L.  Ed,  778. 

A  suit  to  enjoin  the  enforcement  of 
a  municipal  ordinance  regulating  tele- 
phone rates  is  not  one  in  which  the 
Constitution  or  law  of  a  state  is  "claim- 
ed" to  violate  the  federal  Constitution, 
where  the  first  and  only  reference  to 
the  federal  Constitution  is  in  the  opin- 
ion of  the  circuit  judge,  on  final  hear- 
ing, holding  that  the  rates  are  confis- 
catory and  destructlYe  of  the  telephone 


company's  rights  under  that  Constitu- 
tion; the  case  as  made  by  the  bill  be- 
ing that  the  ordinance  was  passed  with- 
out legislative  authority,  and  its  fur- 
ther allegations  as  to  the  confiscatory 
character  of  the  ordinance  being  refer- 
able only,  if  consistency  with  its  other 
provisions  is  to  be  observed,  to  the 
state  Constitution,  which  would  be  vio- 
lated if  such  allegations  were  true. 
Memphis  v.  Cumberland  Telephone  & 
Telegraph  Co.  (1910)  31  Sup.  Ct  115, 
218  U.  S.  624,  54  L.  Ed.  1185. 

A  decree  in  a  suit  in  which  it  was 
claimed  that  a  municipal  ordinance  im- 
posing license  fees  for  the  use  of  the 
city  streets  by  a  water  distributing 
system  is  in  contravention  of  the  Fed- 
eral Constitution  may  be  reviewed  by 
writ  of  error  from  the  federal  Supreme 
Court.  Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City  (1913)  33 
Sup.  Ct  997,  230  U.  S.  84,  57  L.  Ed. 
1400. 

Where  a  bill  seeks  to  enjoin  the  en- 
forcement of  an  ordinance  on  the 
ground  that  it  is  in  contravention  of 
the  federal  constitution,  the  supreme 
court  has  appellate  jurisdiction.  City 
of  Owensboro  v.  Owensboro  Water- 
works Co.  (1902)  115  Fed.  318,  53  C. 
0.  A.  146. 

iV.  PROCEDURE  AND  REVIEW 

50.  Presentation  of  federal  question. 

—A  case  arises  under  the  constitution, 
laws,  or  treaties  of  the  United  States, 
when  it  appears  from  plaintiflTs  own 
statement,  in  legal  and  logical  form, 
that  the  suit  really  and  substantially 
involves  a  controversy  as  to  a  right  de- 
pending on  the  construction  or  applica- 
tion of  the  constitution  or  some  law  or 
treaty  of  the  United  States.  American 
Sugar  Refining  Co.  v.  New  Orleans 
(1901)  21  Sup.  Ct  646,  181  U.  S.  277, 
45  L.  Ed.  859,  and  cases  cited.  . 

Where,  after  removal  of  a  cause  to  a 
federal  court,  the  plaintiff  mOved  to  re- 
mand because  the  removal  papers  were 
not  filed  in  time,  and  this  motion  was 
overruled,  and  he  declined  to  prosecute 
the  action  on  the  ground  that  the  court 
was  without  jurisdiction,  and  final  judg- 
ment was  rendered  against  him,  the 
question  of  jurisdiction  was  properly 
raised,  and  might  be  certified  directly 
to  the  supreme  court  under  such  sec- 
tion. Powers  V.  Chesapeake  &  O.  R. 
Co.  (1808)  18  Sup.  Ct  264,  265,  169  U. 
S.  92,  42  L.  Ed.  673. 

Record,  and  not  a  certificate  of  trial 
judge,  furnishes  basis  for  determining 
whether  suit  involves  the  construction 
or  application  of  the  constitution.  Cos- 
mopolitan Min.  Co.  V.  Walsh  (1904)  24 
Sup.  Ct.  489,  492,  193  U.  S.  460,  48  L. 
Ed.  749. 

The  supreme  court  will,  of  Its  own 
motion,  deny  its  own  jurisdiction,  and, 
in  the  exercise  of  its  appellate  power, 
that  of  all  other  courts  of  the  United 
States,  in  all  cases  where  such  jurisdic- 
tion does  not  affirmatively   appear  in 
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the  record  on  whicli,  in  the  exercise  of 
that  power,  it  is  called  to  act;  even 
though  the  party  against  whose  ob- 
jection the  error  was  committed  does 
not  complain.  Mansfield,  O.  &  L.  M. 
Ry.  Co.  V.  Swan  (1884)  111  U.  S.  379, 
4  Sup.  Ct.  510,  28  L.  Ed.  462. 

Where,  in  a  suit  brought  in  the  cir- 
cuit court,  the  bill  shows  that  com- 
plainants are  citizens  of  the  state  where 
the  suit  was  brought,  and  contains  no 
allegations  as  to  defendants'  citizen- 
ship, and  that  fact  nowhere  appears  in 
the  record,  the  supreme  court  on  ap- 
peal will  take  notice  of  the  absence  of 
the  averment  of  the  necessary  facts  to 
give  the  court  jurisdiction,  and  reverse 
the  decree.  Johnson  v.  Christian 
(1888)  125  U.  S.  642,  8  Sup.  Ct  989, 
31  L.  Ed.  820. 

Contention  that  by  sentence  of  an 
army  court-martial  accused  was  twice 
punished  for  the  same  offense  is  rais- 
ed when  put  forward  in  the  petition  for 
habeas  corpus  and  argued  on  the  re- 
turn. Carter  v.  McClaughry  (1902)  22 
Sup.  Ct.  181,  188,  183  U.  S.  365,  46 
L.  Ed.  236,  affirming  order  (C.  C.  1900) 
105  Fed.  614. 

Constitutional  objection  that  a  sen- 
tence of  an  army  court-martial  imposed 
a  double  punishment  for  the  same  of- 
fense can  hardly  be  deemed  to  be  rais- 
ed in  a  United  States  circuit  court,  so 
as  to  authorize  a  direct  appeal  to  the 
supreme  court  of  "the  United  States,  by 
a  bare  averment  in  a  petition  for  a 
writ  of  habeas  corpus  that,  petitioner 
having  suffered  the  punis^hment  of  dis- 
missal and  of  publication,  his  "impris- 
onment is  without  authority  of  law," 
and  his  further  punishment  and  deten- 
tion "and  the  carrying  out  of  said  sen- 
tence is  contrary  to  law  and  to  the  pro- 
vision of  the  constitution  of  the  United 
States,  and  is  illegal.  Carter  v.  Rob- 
erts (1900)  20  Sup.  Ct.  713,  177  U.  S. 
496,  44  L.  Bid.  861,  dismissing  appeal 
In  re  Carter  (C.  C.  1899)  97  Fed.  496. 

Construction  of  extradition  treaties, 
on  which  determination  of  case  depend- 
ed in  part,  at  least,  was  none  the  less 
drawn  in  question  by  habeas  corpus 
proceedings  because  it  became  neces- 
sary or  appropriate  for  the  court  be- 
low to  construe  the  acts  of  Congress 
passed  to  carry  Into  effect  the  treaties. 
Pettit  V.  Walshe  (1904)  24  Sup.  Ct. 
657,  660,  194  U.  S.  205,  48  L.  Ed.  938, 
affirming  judgment  In  re  Walshe  (C. 
C.  1903)  125  Fed.  572. 

Question  of  jurisdiction  must  be  re- 
garded as  fairly  presented,  despite  the 
indefiniteness  of  the  allegations  of  the 
plea  to  the  jurisdiction,  where  the  cer- 
tificate below  states  that  the  defend- 
ant raised  by  such  plea  the  objections 
that  it  was  a  foreign  corporation  not 
doing  business  in  the  state,  and  that 
the  person  attempted  to  be  served  was 
not  its  agent  at  the  time,  and  shows 
that  the  court  did  not  consider  the  af- 
fidavits which  the  bill  of  exceptions 
states    were    filed,    but   overruled    the 
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plea  on  the  sole  ground  that  the  facts 
stated  in  the  return  of  the  sheriff  to 
the  summons  were  conclusive,  and  also 
recites  that  when  the  case  was  filed 
for  trial  the  same  objection  was  made 
and  overruled  for  the  same  reason. 
Contention  that  there  was  no  valid 
service  of  process  because  the  corpora- 
tion was  not  doing  business  in  the 
state,  and  the  person  attempted  to  be 
served  was  not  its  agent  at  that  time, 
involves  jurisdiction.  Mechanical  Ap- 
pliance Co.  V.  Castleman  (1909)  30 
Sup.  Ct.  125,  127,  215  U.  S.  437,  54  L. 
Ed.  272. 

Objection  that  an  action  by  the  Unit- 
ed States  against  the  principal  and 
sureties  on  the  bond  of  a  public  con- 
tractor for  failure  to  pay  designated 
subcontractors  for  labor  and  materials 
used  in  construction  should  have  been 
brought  in  the  circuit  court  for  the  dis- 
trict wherein  the  contract  was  to  be 
performed,  instead  of  in  the  court  for 
the  district  where  the  defendants  re- 
side, raises  question  of  jurisdiction.  U. 
S.  V.  Congress  Const.  Co.  (1911)  32 
Sup.  Ct  44,  45,  222  U.  S.  199,  56  li. 
Ed.  163. 

An  appeal  from  a  decree  dismissing  a 
bill  to  vacate  a  prior  foreclosure  decree 
cannot  be  taken  direct  to  the  supreme 
court,  when  no  question  as  to  the  con- 
struction or  application  of  the  consti- 
tution of  the  United  States  was  raised 
by  the  parties  or  determined  by  the 
court,  and  the  only  contention  is  that 
because  of  fraud,  error.  Irregularities, 
and  jurisdictional  defects,  the  foreclo- 
sure decree  which  was  sought  to  be  set 
aside  operated  to  deprive  complainants 
of  their  property  without  due  process 
of  law.  Carey  v.  Houston  &  T.  C.  Ry. 
Co.  (1893)  150  U.  S.  170,  14  Sup.  Ct 
63,  37  L.  Ed.  1041. 

A  plea,  in  an  action  against  a  corpo- 
ration which  had  resumed  control  of  the 
property  after  the  dissolution  of  a  re- 
ceivership, that  the  claim  of  the  plain- 
tiff should  have  been  presented  by  in- 
tervention in  the  receivership  proceed- 
ings, is  a  plea  in  bar  and  not  a  plea  to 
the  jurisdiction.  Texas  &  P.  R.  Co.  v. 
Horn  (1894)  14  Sup.  Ct  259,  151  U.  a 
110,  38  L.  Ed.  91. 

Matters  cannot  be  brought  into  a  rec- 
ord by  an  agreement  of  counsel  as  to 
what  took  place  on  a  trial.  South  Car- 
olina V.  Wesley  (1895)  15  Sup.  Ct  230, 
155  U.  S.  542,  39  L.  Ed.  254. 

Assignments  of  error  to  the  admis- 
sion and  exclusion  of  evidence  "against 
defendant's  objections"  cannot  be  con- 
sidered when  the  record  fails  to  show 
that  any  exceptions  were  taken  to  such 
rulings.  Counsel  excepting  to  instruc- 
tions should  except  to  them  distinctly 
and  severally,  and  an  exception  to  them 
in  mass  will  be  overruled  if  any  of  the 
propositions  are  correct;  and  a  general 
exception  to  the  refusal  of  a  series  of 
instructions  will  not  be  considered  if 
any  one  of  the  propositions  is  unsound. 
Newport  News  &  Mississippi  YaL  Co. 
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y.  Pace  (1895)  15  Sup.  Ot  743,  158  U. 
S.  36,  39  L.  Ed.  887. 

An  assignment  of  errors  cannot  be 
availed  of  to  import  questions  into  a 
cause  which  the  record  does  not  show 
were  raised  in  the  court  below  and  rul- 
mga  asked  thereon.  Ansbro  v.  U.  S. 
(1895)  159  U.  8.  695,  16  Sup.  Ct  187, 
40  L.  Ed.  310;  CorncU  v.  Green  (1896) 
16  Sup.  Ct.  969,  970.  163  U.  S.  75,  41 
Lu  Ed.  76;  Arkansas  y.  Schlierholz 
(1900)  21  Sup.  Ct.  229,  230,  179  U.  S. 
596,  45  L.  Ed.  335. 

That  a  party,  in  stating  his  claim  of 
tide,  alleges  that  he  will  rely  on  writ- 
ten evidences  of  title,  enumerating 
among  them  a  treaty  and  the  fifth 
amendment,  will  not  give  the  supreme 
court  jurisdiction,  where  at  the  trial  no 
right,  title,  privilege,  or  immunity  was 
asserted  to  have  been  derived  either 
from  the  treaty  or  the  constitution,  and 
no  question  as  to  the  application  or 
construction  of  the  constitution,  or  the 
validity  or  construction  of  the  treaty 
was  decided.  Muse  v.  Arlington  Hotel 
CJo.  (1897)  18  Sup.  Ct  109,  168  U.  S. 
430,  42  L.  Ed.  531. 

A  question  as  to  the  constitutionality 
of  a  state  statute,  first  raised  in  the 
assignment  of  errors  in  the  circuit  court 
of  appeals,  with  nothing  to  present  it 
in  the  circuit  court  except  a  general 
exception  to  an  instruction  in  favor  of 
the  plaintiff's  right  to  recover  under  the 
statute,  will  not  sustain  a  writ  of  er- 
ror. CHncinnati,  H.  &  D.  R.  Co.  v. 
Thiebaud  (1900)  20  Sup.  Ct.  822,  824, 
177  TJ.  S.  615.  44  L.  Ed.  911. 

Contention  that  a  new  incorporation 
of  a  city,  bringing  in  people  who  were 
not  formerly  in  the  city,  without  giving 
them  any  opportunity  to  be  heard,  is  in 
violation  of  their  constitutional  rights, 
cannot  be  made  by  the  city  on  behalf 
of  such  people,  who  have  not  objected 
to  the  incorporation  on  that  ground, 
so  as  to  raise  a  constitutional  question 
for  the  purpose  of  a  direct  appeal  in  an 
action  against  the  city  on  unpaid  cou- 
pons for  interest  on  bonds  issued  after 
the  new  incorporation.  Lampasas  v. 
BeU  (1901)  21  Sup.  Ct  368,  180  U.  S. 
276,  45  L.  Ed.  527. 

Objection  that  there  was  no  evidence 
to  support  a  joint  action  against  all  the 
defendants,  or  that,  if  there  was  evi- 
dence on  this  question,  it  should  have 
been  submitted  to  the  jury,  is  not  avail- 
able when  not  raised  in  the  supreme 
court  or  in  the  trial  court  Pine  River 
ttogtpng  &  Improvement  Co.  v.  U.  S. 
a902)  22  Sup.  Ct  920,  923,  186  U.  S. 
279,  46  L.  Ed.  1164. 

Question  whether  a  federal  court,  un- 
der the  principles  of  equity  and  com- 
ity governing  all  courts  having  concur- 
rent jurisdiction  over  the  same  sub- 
ject-matter, has  authority  to  administer 
a  trust  estate  after  a  suit  with  refer- 
ence thereto  has  been  begun  in  a  state 
court,  does  not  involve  the  jurisdiction 
of  the  federal  court  as  a  federal  tri- 
bunaL     Lonisyille  Trust  Co.  y.  Knott 


(1903)  24  Sup.  Ct  119,  122,  191  U.  S. 
225,  48  L.  Ed.  159,  dismissing  appeal 
Knott  V.  Evening  Post  Co.  (C.  C.  1903) 
124  Fed.  342,  which  is  reversed  Louis- 
ville Trust  Co.  V.  Knott  (1904)  130  Fed. 
820,  65  C.  C.  A.  158,  writ  of  certiorari 
denied  Knott  v.  Louisville  Trust   Co. 

(1904)  25  Sup.  Ct  789,  195  U.  S.  631, 
49  L.  Ed.  353. 

Objection  that  a  court  to  which  a 
suit  has  been  removed  from  a  state 
court  was  without  jurisdiction  because 
the  removal  was  improper  is  not  open 
on  a  direct  appeal,  presenting  the  ques- 
tion of  the  jurisdiction  of  the  circuit 
court,  where  the  record  and  certificate 
show  that  the  jurisdiction  of  that  court 
was  denied  on  the  single  ground  that 
the  state  court  where  the  proceedings 
started  was  without  jurisdiction.  Con- 
tention that  the  court  has  no  jurisdic- 
tion of  a  suit  founded  on  a  decree  of 
that  court  because  the  state  court  from 
which  the  suit  was  removed  was  with- 
out jurisdiction  does  not  present  a 
question  of  the  jurisdiction  of  the  court 
as  a  federal  court  Kansas  City  N.  W. 
R.  Co.  V.  Zimmerman  (1908)  28  Sup. 
Ct  730,  210  U.  S.  336.  52  L.  Ed.  1084, 
dismissing  appeal  Zimmerman  v.  Kan- 
sas City  N.  W.  R.  Co.  (1906)  144  Fed. 
622,  75  C  C.  A.  424. 
'  Assertions  of  errors  of  construction 
of  federal  statutes  furnish  no  basis  for 
jurisdiction  on  constitutional  grounds 
of  a  writ  of  error  from  the  federal  Su- 
preme Court  to  a  District  Court 
Rakes  v.  U.  S.  (1909)  29  Sup.  Ct  244, 
212  U.  S.  55,  53  L.  Ed.  401. 

A  bill  of  exceptions  is  not  essential  to 
a  writ  of  error  presenting  the  sole  ques- 
tion of  the  jurisdiction,  where  it  can 
add  nothing  to  what  is  apparent  on  the 
face  of  the  record.  Frederic  L.  Grant 
Shoe  Co.  V.  W.  M.  Laird  Co.  (1909)  29 
Sup.  Ct  332,  212  U.  S.  445,  53  L.  Ed. 
591,  affirming  judgment  In  re  Frederic 
L.  Grant  Shoe  Co.  (D.  C.  1903)  125  Fed. 
576. 

Question  of  the  accused's  constitu- 
tional right  to  a  speedy  trial  is  not  so 
involved  as  to  give  the  federal  Supreme 
Court  jurisdiction  of  a  writ  of  error  to 
a  District  Court,  where  the  latter  court 
has  permitted  the  entry  of  a  noUe 
prosequi  Lewis  v.  TJ.  S.  (1910)  30  Sup. 
Ct  438,  216  U.  S.  611,  54  L.  Ed.  637. 

A  decree  of  a  circuit  court,  entered 
pursuant  to  the  mandate  of  a  circuit 
court  of  appeals  on  a  petition  to  en- 
force rights  granted  by  a  decree  in  in- 
tervention proceedings  in  a  foreclosure 
suit,  is  not  appealable  to  the  federal 
Supreme  Court  where  the  jurisdiction 
of  the  original  foreclosure  suit  was 
based  solely  upon  diverse  citizenship, 
although,  when  the  case  went  back  from 
the  circuit  court  of  appeals  to  the  cir- 
cuit court,  the  latter  court  authorized 
an  amendment  to  the  petition,  alleging 
that  the  decree  ordered  by  the  circuit 
court  of  appeals  failed  to  give  full 
faith  and  credit  to  the  original  decree 
in   the   intervention   proceedings.     St 
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Louis,  K.  O.  &  C.  R.  Co.  v.  Wabash  R. 
Co.  (1909)  30  Sup.  Ct.  510,  512,  217 
U.  S.  247,  54  L.  Ed.  752. 

Question  whether  a  federal  court,  in 
a  suit  in  which  the  requisite  diversity 
of  citizenship  exists,  may  enforce  a 
cause  of  action  based  on  a  state  stat- 
ute alleged  to  be  penal  in  its.  nature 
does  not  involve  the  jurisdiction  of  the 
court  as  a  federal  court  Fore  River 
Shipbuilding  Co.  v.  Hagg  (1911)  31  Sup. 
Ct.  185.  219  U.  S.  175,  55  L.  Ed.  163. 

A  constitutional  question  imported 
into  the  case  by  an  amendment  to  the 
petition,  allowed  by  a  circuit  court  aft- 
er the  cause  which,  up  to  that  time,  in- 
volved only  questions  of  statutory  con- 
struction, had  been  taken  to  the  circuit 
court  of  appeals,  where  the  judgment 
of  the  trial  court  sustaining  a  demurrer 
to  the  answer  had  been  reversed  and 
the  case  remanded,  with  directions  to 
overrule  such  demurrer,  and  for  fur- 
ther proceedings  consistent  with  its 
opinion,  will  not  sustain  a  direct  writ  of 
error  to  review  the  final  judgment.  Un- 
ion Trust  Co.  of  St.  Louis  v.  Westhus 

(1913)  33  Sup.  Ct  593,  228  U.  S.  519, 

57  L.  Ed.  947. 

Appeals  and  cross-appeals  from  de- 
crees entered  under  stipulations  to 
abide  decrees  that  might  be  entered  ii^ 
certain  other  suits  present  no  question 
for  consideration.  Knott  v.  St.  Louis 
Southwestern  Ry.  Co.  (1913)  33  Sup. 
Ct.  984,  230  U.  S.  509,  57  L.  Ed.  1595, 
dismissing  appeal  St  Louis  &,  S.  F.  R. 
Co.  V.  Hadley  (C.  0. 1909)  168  Fed.  317. 

A  judgment  sustaining  a  demurrer  to 
an  indictment  cannot  be  reviewed  in  the 
Supreme  Court,  where  it  does  not  ap- 
pear from  the  record  on  what  ground 
the  court  acted.  U.  S.  v.  Moist  (1914) 
34  Sup.  Ct  255,  231  U.  S.  701,  58  L. 
Ed.  444. 

A  direct  writ  of  error  will  not  lie 
to  review  a  conviction  for  introducing 
intoxicating  liquors  into  the  Indian 
country,  where  the  grounds  on  which 
the  jurisdiction  of  the  district  court 
was  challenged  are  not  disclosed  by  the 
record,  and  there  is  no  constitutional 
or  treaty  question  involved.  Pronovost 
V.  U.  S.  (1914)  34  Sup.  Ct  391,  232  U. 
S.  487,  58  L.  Ed.  696. 

Admission  over  objection  of  evidence 
as  to  an  admission  of  accused  does  not 
affect  his  constitutional  right  to  protec- 
tion against  compulsory  self-crimina- 
tion, which  will  sustain  writ  of  error 
from  the  Supreme  Court  to  review  the 
conviction,  where  no  reference  to  the 
Constitution  was  made  when  the  ob- 
jection was  raised.     Apapas  v.  U.   S. 

(1914)  34  Sup.  Ct.  704,  233  U.  S.  587, 

58  L.  Ed.  1104. 

New  constitutional  questions  raised 
after  conviction  has  been  reversed  and 
cause  remanded  for  proceedings  in  ac- 
cordance with  the  decision  will  not  sus- 
tain a  writ  of  error  from  the  federal 
court  to  the  District  Court  to  review  a 
second   conviction,     Shapiro   v.    U.    S. 
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(1914)  35  Sup.  Ot  122,  235  U.  S.  412, 
59  L.  Ed.  291. 

An  assignment  of  error  that  the  cir- 
cuit court  erred  in  dismissing  the  action 
as  against  any  of  the  parties  named  in 
the  process,  though  they  had  not  been 
served,  and,  by  reason  of  nonresidence, 
could  not  be,  and  an  objection  that  the 
order  of  dismissal  was  a  final  order, 
did  not  involve  solely  a  question  of  ju- 
risdiction. Beck  &  Pauli  Lith.  Co.  v. 
Wacker  &  Birk  B.  &  M,  Co.  (1898) 
76  Fed.  10,  22  O.  C.  A.  11. 

Where,  in  a  suit  against  carriers  for 
reparation,  defendant  by  demurrer 
sought  to  raise  the  question  whether 
the  previous  action  of  the  interstate 
commerce  commission  was  sufficient  in 
law,  such  objection  did  not  raise  the 
question  of  the  jurisdiction.  A.  J.  Phil- 
lips Co.  V.  Grand  Trunk  Western  Rv. 
Co.  (1912)  195  Fed.  12,  115  C.  C.  A.  94. 

Objections  to  the  charge  cannot  be 
considered  in  the  Supreme  Court,  where 
it  did  not  appear  from  the  bill  of  excep- 
tions that  the  facts  were  such  as  to 
make  them  material  to  the  issue  tried. 
New  York,  L.  E.  &  W.  R.  Co.  v.  Madi- 
son (1887)  8  Sup.  Ct.  246,  247,  123 
U.  S.  524,  81  L.  Ed.  258. 

Sustaining  or  overruling  a  demurrer 
to  a  declaration  and  rendering  judg- 
ment for  the  wrong  party  may  be  re- 
examined without  bill  of  exceptions. 
Rogers  v.  Burlington  (1865)  3  WaU. 
654,  18  L.  Ed.  79. 

Appeals  and  writs  of  error  to  the  Su- 
preme Court  are  founded  only  upon  er- 
rors in  points  of  law  properly  raised 
in  the  courts  below  for  decision. 
(1823)  1  Op.  Atty.  Gen.  614. 

51.  Right  to  and  mode  of  revieww— * 

Right  of  appeal  direct  to  the  supreme 
court,  in  the  cases  enumerated  in  this 
section,  is  absolute.  Pullman's  Pal- 
ace Car  Co.  V.  Central  Transp.  Co.  (C. 
O.  1896)  71  Fed.  809. 

Sup.  Ct  rule  36,  par.  1  (11  Sup.  Ct 
iv.),  providing  that  an  appeal  or  writ 
of  error  from  a  district  court  to  the 
supreme  court  may  be  allowed  in  term 
time  or  in  vacation  by  any  justice  of  the 
supreme  court,  or  by  any  circuit  judge 
within  his  circuit,  or  by  any  district 
judge  within  his  district  and  the  prop- 
er security  be  taken,  and  the  citation 
signed  by  him,  and  he  may  also  grant  a 
supersedeas  and  stay  of  execution  or 
of  proceedings,  pending  such  writ  of  er- 
ror or  appeal,  recognizes  the  authority 
of  any  justice  of  the  supreme  court  to 
order  plaintiff  in  error  to  be  admitted 
to  bail,  notwithstanding  paragraph  2, 
providing  that,  where  such  writ  of  er- 
ror is  allowed  in  case  of  a  conviction 
of  an  infamous  crime,  or  in  any  other 
criminal  case,  under  said  sections,  the 
circuit  court  or  district  court  or  any 
justice  or  judge  thereof  shall  have  pow- 
er, after  the  citation  is  served,  to  ad- 
mit the  accused  to  bail.  Mr.  Justice 
Brewer  and  Mr,  Justice  Brown  dissent- 
ing.   Hudson  V.  Parker  (1895)  15  Sup. 
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Ct.  450,  454,  156  U.  S.  277,  39  L,  Ed. 
424. 

An  appeal  by  one  of  seTeral  defend- 
ants will  be  dismissed,  where  the  other 
defendants  did  not  join  therein  and 
there  was  no  summons  and  severance. 
Maytin  v.  Vela  (1909)  30  Sup.  Ct  439, 
440,  216  U.  S.  598,  54  L.  Ed.  632. 

Where,  in  a  suit  against  persons  for 
property  which  they  claim  to  hold  as 
custodians  of  the  state,  the  state  does 
not  intervene,  but  expressly  refuses  to 
submit  its  rights  to  the  jurisdiction  of 
the  court,  it  cannot  have  reviewed  the 
refusal  of  the  court  to  dismiss  the  com- 
plaint against  the  defendants  on  the 
suggestion  of  the  state  that  the  action 
was  really  against  the  state,  brought 
without  its  consent,  and  that  the  court 
had  no  jurisdiction.  South  Carolina  v. 
Wesley  (1895)  15  Sup.  Ct.  230,  231, 
155  U.  S.  542,  39  L.  Ed.  254. 

Neither  appearance  before  the  grand 
jury  of  the  alleged  owner  of  certain 
books  called  for  in  a  subpoena  duces  te- 
cum directed  to  his  attorney,  nor  an 
order  appointing  a  referee  to  take  testi- 
mony as  to  the  ownership'  of  such 
books,  makes  the  owner  a  party  to  pro- 
ceedings to  punish  the  attorney  for  con- 
tempt, so  that  he  has  no  standing  to 
sue  out  a  writ  of  error  to  review  the 
judgment  in  such  proceedings.  Grant 
V.  U.  S.  (1913)  33  Sup.  Ct.  190,  227  U. 
S.  74,  57  L.  Ed.  423,  affirming  judg- 
ment (D.  C.  1912)  In  re  Grant,  198 
Fed.  708.  See  Connor  v.  Peugh  (1855) 
IS  How.  394,  15  L.  Ed.  432,  holding 
that  no  one  but  a  party  to  the  suit 
may  bring  a  writ  of  error;  Hampton  v. 
Rouse  (1871)  13  Wall.  187,  188,  20  L. 
Ed.  593,  holding  that  in  a  writ  of  er- 
ror to  a  joint  judgment  against  several 
all  must  join  or  the  writ  will  be  dismiss- 
ed; (1855)  7  Op.  Atty.  Gen.  550,  advis- 
ing that  question  of  expediency  of  con- 
tinuing or  dismissing  an  appeal  in  the 
Supreme  Court  on  a  suit  involving  al- 
leged trespass  on  or  title  of  the  pub- 
lic lands  belongs  to  the  Secretary  of 
the  Interior.  And  see  (1874)  14  Op. 
Atty.  Gen.  661;  (1879)  16  Op.  Atty. 
Gen.  339. 

Distinction  between  appeals  and  writs 
of  error.  De  Lemos  v.  U.  S.  (1900) 
107  Fed.  121,  46  C.  C.  A.  196,  writ  of 
certiorari  denied  (1901)  21  S.  Ct  925, 
181  U.  S.  622,  45  L.  Ed.  1032.  See  Fow- 
ler V.  Lindsey  (1799)  3  Dall.  411,  413, 1 
Li.  Ed.  658,  holding  that  certiorari  does 
not  lie  to  remove  a  cause  on  account 
of  the  absence  of  jurisdiction  in  the 
court  in  which  it  is  pending.  See  The 
Alicia  V.  U.  S.  (1868)  7  Wall.  571,  573, 
19  L.  Ed.  84,  holding  that  the  Supreme 
Court  cannot  acquire  jurisdiction  of  a 
cause  through  an  order  of  a  circuit 
court  directing  its  transfer  to  the  Su- 
preme Court.  And  see  Parsons  v.  Ar- 
mor (1830)  3  Pet  413,  425,  7  L.  Ed. 
724,  holding  that  the  Supreme  Court 
may  not  treat  a  case  brought  up  by 
writ  of  error  as  an  appeal  in  a  court 
of  equity  jurisdiction.    But  see  Bevins 


V.  Ramsey  (1850)  11  How.  185,  13  L. 
Ed.  657,  holding  that  a  case  brought 
up  by  appeal  from  a  judgment  of  the 
common-law  side  of  the  circuit  court, 
instead  of  by  writ  of  error,  must  be 
dismissed. 

A  decree  on  the  merits  can  be  review- 
ed in  the  supreme  court  only  by  appeal. 
City  of  Covington  v.  First  Nat  Bank 
(1902)  22  Sup.  Ct  645,  185  U.  S.  270, 
46  L.  Ed.  906. 

Appeal,  and  not  a  writ  of  error,  from 
a  decision  of  a  district  court  denying 
an  application  for  a  discharge  on  writ 
of  habeas  corpus,  where  the  construc- 
tion of  an  extradition  treaty  is  involv- 
ed, is  authorized.  Rice  v.  Ames  (1901) 
21  Sup.  Ct  406,  407,  180  U.  S.  371,  45 
L.  Ed.  577.  See  The  San  Pedro  (1817) 
2  Wheat.  132.  4  L.  Ed.  202;  Ward  v. 
Gregory  (1833)  7  Pet  633,  8  L.  Ed. 
810;  Bayard  v.  Lombard  (1850)  9 
How.  530.  13  L.  Ed.  245;  The  Balti- 
more V.  Rowland  (1869)  8  Wall.  377, 
19  D.  Ed.  463;  Mauro  v.  Ritchie  (C. 
C.  1827)  Fed.  Cas.  No.  9,312. 

A  judgment  fining  a  person  for  con- 
tempt in  disobeying  a  subpoena  duces 
tecum  directing  the  production  before 
the  grand  jury  of  books  and  papers  in 
his  possession  is  reviewable  only  by  writ 
of  error.  Grant  v.  U.  S.  (1913)  SS 
Sup.  Ct  190,  227  U.  S.  74,  57  L.  Ed. 
423.  See  Hayes  v.  Fischer  (1880)  102 
U.  S.  121,  26  L.  Ed.  95,  holding  that  a 
proceeding  in  the  court  below  for  con- 
tempt cannot  be  re-examined  in  the 
Supreme  Court  by  appeal  or  a  writ  of 
error.  See  Ex  parte  Chetwood  (189T) 
17  Sup.  Ct  385,  165  U.  S.  443,  41  L. 
Ed.  782,  holding  that  judgments  in  con- 
tempt proceedings  are  not  reviewable 
on  error  or  appeal,  but  may  be  reach- 
ed, in  cases  of  excess  of  jurisdiction, 
by  certiorari,  in  the  absence  of  other 
adequate  remedy.  See  Columbian  Ins. 
Co.  V.  Wheelright  (1822)  7  Wheat. 
534,  5  L.  Ed.  516,  holding  that  a  writ 
of  error  lies  from  the  Supreme  Court 
on  a  judgment  of  a  Circuit  Court 
awarding  a  peremptory  mandamus; 
Jones  V.  De  La  Vallette  (1866)  5  WaU. 
579,  18  L.  Ed.  550,  holding  that  a  judg- 
ment cannot  be  brought  to  the  Supreme 
Court  by  appeal,  but  must  come  by 
error;  Morris'  Cotton  (1860)  8  Wall. 
507,  511,  19  L.  Ed.  481,  holding  that 
where  a  seizure  of  property  on  land 
was  made  under  the  Confiscation  Acts, 
the  suit  could  be  removed  by  writ  of 
error  alone;  Bartholow  v.  Trustees 
(1881)  105  U.  S.  6,  26  L.  Ed.  937, 
holding  that  a  judgment  in  an  action  at 
law,  where  the  judges  of  the  Circuit 
Court  were  opposed  in  opinion,  could 
not  be  re-examined  in  the  Supreme 
Court  otherwise  than  on  a  writ  of  error. 
See,  also,  Mayberry  v.  Thompson 
(1847)  5  How.  121,  127,  12  L.  Ed.  78. 
An  appeal  lies  from  the  circuit  to  the 
Supreme  Court  from  a  judgment  of  the 
circuit  court  which  appellant  claims  is 
not  in  accordance  with  the  mandates  of 
the  Supreme  Court  on  a  former  appeal, 
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though  there  maor  be  another  remedy 
by  motion  in  the  Supreme  Court  Per- 
kins T.  Foumiquet  (1852)  14  How. 
328,  330,  14  L.  Ed.  441. 

52. Cross-appeal  or  writ  of  er- 

ror^-A  cross-appeal  to  review  only  the 
nonfederal  questions  decided  against  the 
defendant  may  be  taken  directly  to  the 
federal  Supreme  Court  under  this  sec- 
tion from  a  decree  of  the  Circuit  Court 
in  a  case  in  which  jurisdiction  was  in- 
voked both  because  of  diverse  citizen- 
ship and  on  constitutional  grounds, 
where  the  complainant  has  appealed 
from  so  much  of  the  decree  as  denied 
his  prayer  for  relief  on  the  federal 
grounds  alleged.  Field  v.  Barber  As- 
phalt Pav.  Co.  (1904)  24  Sup.  Ct  784, 
785,  194  U.  S.  618,  48  L.  Ed.  1142, 
modifying  decree  (C.  C.  1902)  117  Fed. 
925. 

Ruling  against  defendant  on  a  non- 
federal question  may  be  brought  up  for 
review  by  a  cross  writ  of  error,  where 
a  plaintiff  below  has  sued  out  on  con- 
stitutional grounds  a  direct  writ  of 
error  to  a  District  Court  Boise  Arte- 
sian Hot  &  Cold  Water  Co.  v.  Boise 
City  (1913)  33  Sup.  Ct  997,  230  U. 
S.  84,  57  L.  Ed.  1400. 

A  writ  of  error  sued  out  of  a  federal 
Circuit  Court  of  Appeals  on  behalf  of 
the  United  States  because  of  the  dis- 
allowance of  interest  by  the  Circuit 
Court's  decree  in  a  suit  for  the  recov- 
ery of  a  tax  will  be  treated  by  the  fed- 
eral Supreme  Court,  to  which  the  Cir- 
cuit Court  of  Appeals  has  certified  the 
question  of  interest,  as  in  substance 
pending  in  the  Supreme  Court  on  a 
cross  writ  of  error,  where  the  defendant 
has  brought  the  case  lip  to  the  Supreme 
Court  by  a  direct  writ  of  error  to  the 
Circuit  Court,  sued  out  on  constitution- 
al grounds.  BilUngs  v.  U.  S.  (1914) 
34  Sup.  Ct.  421,  232  U.  S.  261,  58  K. 
Ed.  596.  See  Evans-Snider-Buel  Co.  v. 
McCaskill  (1900)  101  Fed.  65a  41  C.  C. 
A.  577,  holding  that,  where  jurisdiction 
is  sustained  and  plaintiff  has  ground  of 
complaint  in  respect  of  the  judgment  he 
has  recovered,  he  may  carry  the  case  to 
the  Circuit  (^ourt  of  Appeals  on  the 
merits  by  cross-appeal  or  writ  of  error 
if  the  defendant  has  taken  the  cas« 
there,  or  independeirtly  if  the  defend- 
ant has  carried  the  case  to  the  Supreme 
Court  on  the  question  of  jurisdiction 
alone. 

53.  Effect  of  appeal  or  writ  of  er- 
ror on  power  of  lower  court.F— A  fed- 
eral court  has  cognizance  of  a  bill  of 
review,  after  an  appeal  to  the  supreme 
court  from  the  decree  sought  to  be 
reviewed,  if  it  is  brought  on  newly  dis- 
covered evidence  of  facts,  though  not 
if  it  is  for  error  apparent  in  the  body 
of  the  decree,  and  may  permit  such  a 
bill  to  be  filed  as  an  amendment  by 
adding  new  matter  and  parties  to  the 
original  record.  Poole  v.  Nixon  (C.  C. 
1834)  Fed.  Cas.  No.  11,270,  9  Pet  770, 
Append. 

(1738) 


The  circuit  court  of  the  United  States 
may  pass  orders  to  preserve  proper- 
ty in  litigation  pending  an  appeal  to 
the  supreme  court  of  the  United  States. 
May  V.  Printup  (1877)  59  Ga.  12a 

54.  Scope  of  review^-The  Supreme 
Court  will  on  its  own  motion  inquire 
whether  it  has  jurisdiction.  Mansfield, 
C.  &  L.  M.  Ry.  Co.  v.  Swan  (1884)  HI 
U.  S.  379,  4  Sup.  Ct  510,  28  L.  Ed. 
462;  Mattingly  v.  Northwestern  Vir- 
ginia R.  ^o.  (1895)  15  Sup.  Ct  725. 
158  U.  S.  53,  39  L.  Ed.  894;  Fore 
River  Shipbuilding  Co.  v.  Hagg  (1911) 
31  Sup.  Ct  185,  186,  219  U.  S.  175,  55 
L.  Ed.  163;  Grand  Trunk  Ry.  Co.  ▼. 
Twitchell  (1894)  59  Fed.  727,  8  0.  C. 
A.  237. 

In  deciding  question  of  jurisdiction 
below  which  is  shown  by  the  certificate 
of  the  federal  Circuit  Court  to  have 
been  raised,  the  Supreme  Court  cannot 
resort  to  the  statements  in  the  certifi- 
cate for  the  purpose  of  supplying  ele- 
ments of  decision  which  it  could  not 
properly  consider  in  an  action  at  law 
without  a  bill  of  exceptions.  C.  H. 
Nichols  Lumber  Co.  v.  Franson  (1908) 
27  Sup.  Ct  102,  203  U.  a  278,  61  L. 
Ed.  181. 

On  writ  of  error  or  appeal  the  ju- 
risdiction of  the  court  must  affirma- 
tively appear  on  the  record  or  it  will 
be  presumed  that  it  was  without  jurisdic- 
tion. King  Iron  Bridge  &  Mfg.  Co.  v. 
County  of  Otoe  (1887)  7  Sup.  Ct  552, 
120  U.  S.  225,  30  L.  Ed.  623.  See  Sizer 
V.  Many  (1853)  16  How.  98,  103,  14  L. 
Ed.  861,  holding  that  after  a  case  has 
been  decided  in  the  supreme  court  and  a 
mandate  issued  to  the  court  below,  if  a 
second  writ  of  error  is  sued  out  it 
brings  up  nothing  but  the  proceedings 
subsequent  to  the  mandate.  And  see 
La  Abra  Silver  Mining  Co.  v.  U.  S. 
(1899)  20  Sup.  Ct  168,  183.  175  U.  S. 
423,  44  L.  Ed.  223,  holding  that  a  suit 
by  the  United  States  to  bar  all  claims 
on  the  part  of  one  who  has  fraudulently 
obtained  an  award  against  Mexico  un- 
der the  statute  authorizing  the  court  to 
render  such  interlocutory  and  final  de- 
crees as  the  evidence  might  warrant 
according  to  the  principles  of  equity, 
and  to  enforce  the  same  by  injunction 
is  a  suit  in  equity,  which  on  appeal  is 
to  be  reviewed  on  both  law  and  facts. 

The  opinion  of  a  lower  court  regular- 
ly filed,  and  which  has  been  annexed 
to  and  transmitted  with  the  record  to 
the  supreme  court  of  the  United  States, 
in  accordance  with  rule  8,  may  be  ex- 
amined on  the  question  of  the  juris- 
diction to  review  the  case  by  reason 
of  a  constitutional  question,  in  order 
to  ascertain  whether  either  party  claim- 
ed in  the  lower  court  that  a  state  stat- 
ute upon  which  the  judgment  neces- 
sarily depended,  in  whole  or  in  part, 
was  in  contravention  of  the  constitu- 
tion of  the  United  States.  Loeb  v. 
Trustees  of  Columbia  Tp.  (1900)  21 
Sup.  Ct  174,  179  U.  a  472,  45  U  Ed. 
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280,  reyerdng  Judgment  (O.  C.  1809) 
91  Fed.  37. 

The  court  on  direct  appeal  or  writ  of 
error  may  decide  local  questions  only 
and  omit  to  decide  the  federal  questions, 
which  gave  the  lower  court  jurisdiction, 
or  may  decide  such  questions  adverse- 
ly to  the  party  claiming  their  benefit 
Siler  V.  Louisville  &  N.  R.  Co.  (1909) 
29  Sup.  Ct.  451.  455,  213  U.  S.  175, 
53  L.  Ed.  753,  and  cases  cited. 

Where  a  direct  appeal  or  writ  of 
error  is  taken  on  a  question  of  jurisdic- 
tion alone,  no  other  question  is  open 
for  review.  Passavant  v.  U.  S.  (1893) 
148  U.  S.  214,  13  Sup.  Ct  672.  37 
li.  Ed.  426;  Greeley  v.  Lowe  (1894) 
15  Sup.  Ct  24,  28,  156  U.  S.  58,  39 
L.  Ed.  69;  The  Bayonne  (1895)  159 
U.  S.  687,  16  Sup.  Ct.  186,  40  L. 
Ed.  305;  Mexican  Cent.  R.  Co.  v. 
Eckman  (1903)  23  Sup.  Ct  211,  212, 
187  U.  S.  429,  47  L.  Ed."  245;  U.  S.  v. 
Larkin  (1908)  28  Sup.  Ct  417,  208  U. 
S.  333,  52  L.  Ed.  517;  Reid  v.  U.  S. 
(1909)  29  Sup.  Ct  171,  172,  211  U. 
S.  529,  53  L.  Ed.  313;  Hays  v.  Rich- 
ardson (1903)  121  Fed.  536,  57  O.  C.  A, 
598. 

Inquiry  cannot  be  made  as  to  whether 
there  was  a  statute  providing  for  the 
survival  of  the  action  in  favor  of  plain- 
tiff. St  Louis  &  S.  F.  Ry.  Co.  v.  Mc- 
Bride  (1891)  11  Sup.  Ct  982,  141  U. 
S.  127,  35  L.  Ed.  659. 

The  supreme  court,  on  appeal  from  a 
decree  dismissing  an  application  for  a 
review  of  the  decision  of  the  board  of 
general  appraisers  as  to  the  valuation 
of  imported  merchandise  as  provided 
for  in  the  Customs  Administrative  Act 
of  June  10,  1^0,  can  consider  only  the 
Question  of  the  jurisdiction  of  the  lower 
court  Passavant  v.  U.  S.  (1S93)  13 
Sup.  Ct  572,  574,  148  U.  S.  214,  37  L. 
Ed.  426,  affirming  judgment  In  re  Pas- 
savant (C.  C.  1892)  50  Fed.  788. 

The  court  has  jurisdiction  to  review 
the  jurisdiction  of  the  lower  court  to 
the  same  extent  and  in  the  same  man- 
ner in  cases  in  which  the  jurisdiction  of 
that  court  as  a  federal  court  is  based 
solely  on  diversity  of  citizenship  that 
it  has  in  cases  in  which  such  jurisdic- 
tion is  founded  on  other  grounds.  St 
Louis  Cotton  Compress  Co.  v.  Ameri- 
can Cotton  Co.  (1903)  125  Fed.  196,  60 
O.  O.  A.  80. 

Except  where  question  of  jurisdiction 
alone  is  certified,  the  court  has  power 
to  dispose  of  the  whole  case.  Holder  v. 
Aultman,  Miller  &  Co.  (1898)  18  Sup. 
Ct  269,  169  U.  S.  81,  42  L.  Ed.  669; 
Chin  Bak  Kan  v.  U.  S.  (1902)  22  Sup. 
Ct  891,  186  U.  a  193,  46  L.  Ed.  1121. 

Issue  of  jurisdiction  of  lower  court 
is  open  on  appeal  from  a  decree  which 
necessarily  decided  constitutional  ques- 
tions. Railroad  Commission  v.  Louis- 
ville &  N.  R.  Co.  (1912)  32  Sup.  Ct 
756,  225  U.  S.  272,  56  L.  Ed.  1087. 

Jurisdiction,  where  a  constitutional 
question  is  involved,  extends  to  every 
other  question  in  the  case.    Horner  y. 


U.  S.  (1892)  12  Sup.  Ct  522,  524,  143 
U.  S.  570,  36  L.  Ed.  266;  Giles  v. 
Harris  (1003)  23  Sup.  Ct  639,  189 
U.  S.  475.  47  L.  Ed.  909;  Boise  Ar- 
tesian Hot  &  Cold  Water  Co.  v.  Boise 
City  (1913)  33  Sup.  Ct.  997,  230  U.  S. 
84,  57  L.  Ed,  1400. 

When  constitutionality  of  a  federal 
law  is  drawn  in  question,  the  court  may 
dispose  of  all  the  questions,  whether  of 
jurisdiction  or  of  merits.  Chappell  v. 
U.  S.  (1896)  16  Sup.  Ct  397,  400,  160 
U.  S.  499,  40  L.  Ed.  510. 

When  constitutionality  of  a  state  law 
is  involved,  it  may  dispose  of  all  ques- 
tions. Scott  V.  Donald  (1897)  17  Sup. 
Ct  265,  266,  165  U.  S.  58,  41  L.  Ed. 
632. 

The  power  of  the  supreme,  court  on 
an  appeal  from  a  dismissal  of  a  peti- 
tion for  habeas  corpus  by  a  circuit 
court  of  the  United  States  for  want  of 
jurisdiction,  a  'certificate  thereof  being 
given,  is  not  limited  to  the  question  of 
jurisdiction,  but  extends,  under  R.  S. 
§  761,  post,  §  1289,  to  such  disposal  of 
the  party  as  law  and  justice  require. 
Storti  V.  Commonwealth  of  Massachu- 
setts (1901)  22  Sup.  Ct  72,  183  U.  S. 
138,  46  L.  Ed.  120,  affirming  judgment 
In  re  Storti  (C.  C.  1901)  109  Fed.  807. 

A  decision  on  the  merits  may  be  had 
on  a  direct  appeal  in  a  case  involving 
a  question  under  the  federal  Constitu- 
tion, though  the  lower  court  dismissed 
the  case  for  want  of  jurisdiction,  and 
certified  the  question  of  jurisdiction 
alone  for  decision.  North  American 
Cold  Storage  Co.  v.  Chicago  (1908)  29 
Sup.  Ct.  101,  103,  211  U.  S.  306,  53  L. 
Ed.  195,  15  Ann.  Cas.  276,  modifying 
decree  (C.  C.  1907)  151  Fed.  120. 

Jurisdiction  to  consider  the  whole 
case  in  which  a  state  Constitution  is 
claimed  to  violate  the  federal  constitu- 
tion cannot  be  narrowed  to  a  review  of 
the  question  of  the  jurisdiction  of  the 
lower  court  as  a  court  of  the  United 
States,  by  a  certificate  of  the*  circuit 
judge  which  raises  that  single  question, 
such  certificate  not  being  essential. 
Giles  V.  Harris  (1903)  23  Sup.  Ct  639, 
641,  189  U.  S.  475,  47  L.  Ed.  909. 

The  jurisdiction  on  appeal  from  a  de- 
cree dismissing  on  the  merits  a  bill  in- 
volving a  federal  question  extends  to 
every  question  properly  arising  on  the 
record.  Northwestern  Ijaundry  v.  City 
of  Des  Moines  (1916)  36  Sup.  Ct  206. 

Resort  may  be  had  to  the  pleadings 
and  opinions  in  determining  what  was 
decided  by  a  final  decree  of  a  United 
States  circuit  court,  entered  after  the 
mandate  of  the  circuit  court  of  appeals 
reversing  its  prior  decree  and  remand- 
ing the  case  with  instructions  to  dis- 
miss the  bill,  where  it  is  uncertain  what 
such  decree  really  decided.  National 
Foundry  &  Pipe  Works  v.  Oconto  City 
Water  Supply  Co,  (1902)  22  Sup.  Ct 
111,  118,  183  U.  S.  216,  46  L.  Ed.  157. 

Rulings  not  objected  to  at  the  trial 
cannot  be  complained  of  on  appeal. 
Wood  y.  A.  Wilbert'8  Sons  Shingle  & 
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Lumber  Co.  (1912)  33  Sup.  Ot.  125,  226 
U.  S.  384,  57  L.  Ed.  264. 

The  court  will  not  pass  on  an  ab- 
stract question.  Williams  y.  Hagood 
(1878)  98  U.  S.  72,  25  L.  Ed.  51. 

55.  — —  Questions  of  fact.— Evidence 
bearing  on  question  of  citizenship  of  the 
respective  parties  to  a  suit  must  be 
examined  on  appeal  by  the  Supreme 
Court,  though  the  motion  to  dismiss 
for  lack  of  jurisdiction  in  the  court  be- 
low did  not  distinctly  aver  the  absence 
of  diverse  citizenship,  but  merely 
charged  that  the  parties  were  residents 
of  the  same  state,  where  the  lower 
court  treated  the  question  of  jurisdic- 
tion as  raised,  and  passed  on  it  Steig- 
leder  v.  McQuesten  (1905)  25  Sup.  Ct 
616,  198  U.  S.  141,  49  L.  Ed.  980. 

A  decision  on  a  question  of  fact  may, 
if  clearly  erroneous,  be  set  aside  by  the 
Supreme  Court  on  direct  writ  of  error 
to  review  a  case  in  which  the  question 
of  jurisdiction  alone  is  involved,  and 
which  is  duly  certified  for  decision. 
A  finding  that  a  foreign  insurance  com- 
pany was  not  induced  by  fraud  to  send 
its  medical  representative  into  the 
state,  clothed  with  authority  to  settle 
a  loss,  so  as  to  permit  service  of  pro- 
cess on  him  in  an  action  against  the 
company,  will  not  be  set  aside,  where 
the  lower  court  might  have  found  on  the 
testimony  that  there  was  a  bona  fide 
attempt  to  settle  the  controversy,  and 
that  it  was  only  upon  failure  to  reach 
a  settlement  that  service  of  summons 
was  made.  Commercial  Mut.  Accident 
Co.  V.  Davis  (1909)  29  Sup.  Ct  445, 
213  U.  S.  245,  53  L.  Ed.  782.  See  post, 
§§  1584-1587,  1668,  1672,  and  notes 
thereunder. 

56.  —  Rehearing.«Any  error  of  the 
Supreme  Court  in  holding,  when  affirm- 
ing conviction  of  the  murder  of  an  In- 
dian near  the  edge  of  the  Klamath  river, 
within  the  the  extension  of  the  Hoopa 
Valley  Indian  reservation,  that  the  title 
to  the  bed  of  the  river  was  in  the  Unit- 
ed States,  as  riparian  owner  on  a  non- 
navigable  stream,  by  Acts  Cal.  April 
13,  1850  (St  1850,  p.  219),  Feb.  24, 
1891  (St  1891,  p.  10),  and  March  11, 
1891  (St  1891,  p.  96),  does  not  require 
a  rehearing,  where  the  record  did  not 
entitle  plaintiff  in  error  to  a  decision 
on  the  merits  of  the  question  of  the 
navigability  of  the  river  and  its  effect 
on  the  jurisdiction  over  the  homicide. 
Donnelly  v.  U.  S.  (1913)  33  Sup.  Ct 
1024,  228  U.  S.  708,  57  L.  Ed.  1035, 
denying  rehearing  (1913)  33  Sup.  Ct 
449,  228  U.  S.  243,  57  L.  Ed.  820. 

A  rehearing  will  not  be  granted  be- 
cause of  an  inadvertent  expression  in 
the  opinion,  which  could  have  no  pos- 
sible influence  on  the  reason  stated 
which  rendered  it  necessary  to  affirm 
the  judgment  Bradford  y.  U.  S. 
(1913)  33  Sup.  Ct  1026,  denying  re- 
hearing (1913)  33  Sup.  Ct  576,  228  U. 
S.  446,  57  L.  Ed.  912. 

The  court  will  not,  after  the  decision 
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of  a  cause,  rehear  it  upon  new  facts 
then  first  introduced  by  affidavit  U.  S 
▼.  Knight's  Adm'r  (1861)  66  U.  S.  (1 
Black)   488,  17  L.  Ed.  80. 

The  supreme  court  rules,  requiring 
causes  to  be  ready  for  hearing  when 
reached,  are,  and  will  continue  to  be, 
rigidly  enforced.  Alvord  v.  U.  S. 
(1878)  99  U.  S.  593,  25  L.  Ed.  399. 

Filing  petition  after  term,  see  Byron 
Jackson  Iron  Works  v.  United  Iron 
Works,  197  Fed.  44. 

57.  Determination  and  disposition  of 
cause  and  effect  thereof.— See  post,  $ 
1669,  and  notes  thereunder. 

A  decision  below,  even  on  a  question 
of  fact,  may,. if  clearly  erroneous,  be 
set  aside  by  the  federal  Supreme  Court 
on  a  direct  writ  of  error  sued  out  to  a 
CJircuit  Court  under  this  section  to  re- 
view a  case  in  which  the  question  of 
jurisdiction  alone  is  involved,  and  which 
is  duly  certified  for  decision.  Commer- 
cial Mut  Ace.  Co.  V.  Davis  (1909)  29 
Sup.  Ct  445,  448,  213  U.  S.  245,  53  L. 
Ed.  782. 

CITED    WITHOUT    DEFINITE   AP- 
PLICATION 

Lau  Ow  Bew  v.  U.  S.  (1892)  12  Sup. 
Ct  517.  519,  144  U.  S.  47,  36  L.  Ed. 
340;  Logan  v.  U.  S.  (1892)  12  Sup. 
Ct  617,  622,  144  U.  S.  263,  36  L.  Ed. 
429;  Northern  Pac.  R,  Co.  v.  Amato 
(1892)  12  Sup.  Ct  740,  742.  144  U.  S. 
465,  36  L.  Ed.  506;  Southern  Pac  Co. 
V.  Denton  (1892)  13  Sup.  Ct  44,  45. 
146  U.  S.  202,  36  L.  Ed.  942;  Walter 
T.  Northeastern  R.  R.  Co.  (1893)  13  Sup. 
Ct.  348,  349,  147  U.  S.  370,  37  L.  Ed. 
206;  Fleitas  v.  Richardson  (1893)  13 
Sup.  Ct  429,  433,  147  U.  S.  550,  37  L. 
Ed.  276;  Maynard  v.  Hecht  (1894)  14 
Sup.  Ct  353,  151  U.  S.  324,  38  li.  Ed. 
179;  U.  S.  V.  Klingenberg  (1894)  14 
Sup.  Ct  790,  791,  153  U.  S.  93,  38  L. 
Ed.  647;  Borgmeyer  v.  Idler  (1895)  16 
Sup.  Ct  34,  36,  159  U.  S,  408.  40  L. 
Ed.  199;  The  Bayonne  (1895)  16  Sup. 
Ct-  185.  187,  159  U.  S.  687,  40  D.  Ed. 
306;  Edwards  v.  Bates  County  (1896) 
16  Sup.  Ct  967,  968,  163  U.  S.  269,  41 
L.  Ed.  155;  U.  S.  v.  Rider  (1896)  16 
Sup.  Ct  983,  985,  163  U.  S.  132,  41  L. 
Ed.  101;  The  Coquitlam  v.  U.  a  (1896) 
16  Sup.  Ct  1117,  163  U.  S.  346.  41  L. 
Ed.  184;  McCain  v.  Dcs  Moines  (1899) 
19  Sup.  Ct  644,  645,  174  U.  S.  168,  43 
L.  Ed.  936;  Stephens  v.  Cherokee  Na- 
tion (1899)  19  Sup.  Ct  722,  735,  174 
U.  S.  445,  43  L.  Ed.  1041;  The  Pa- 
quete  Habana  (1899)  20  Sup.  Ct  290, 
292,  175  U.  S.  677,  44  L.  Ed.  320;  Hu- 
guley  Mfg.  Co.  v.  Galeton  Cotton  Mills 
(1902)  22  Sup.  Ct  452,  454.  184  U. 
S.  290,  46  L.  Ed.  546;  In  re  Huguley 
Mfg.  Co.  (1902)  22  Sup.  Ct  465,  456, 
184  U.  S.  297.  46  L.  Ed.  549;  Gwin  v. 
U.  S.  (1902)  22  Sup.  Ct  526,  628.  184 
U.  S.  669,  46  L.  Ed.  741;  American 
School  of  Magnetic  Healing  y.  McAn- 
nulty  (1902)  23  Sup.*  Ct  33,  34,  187 
U.  S.  94,  47  U  Ed.  W;  Iowa  Life  Ins. 
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Co.  V.  Lewis  (1902)  23  Sup.  Ct  126, 

187  U.  S.  335,  47  L.  Ed.  204;  C.  El- 
liott &  Co.  V.  Toeppner  (1902)  23  Sup. 
Ct.  133,  136,  187  U.  S.  327,  47  L.  Ed. 
200;  Ayres  v.  Polsdorfer  (1903)  23 
Sup.  Ct  196,  197,  187  U.  S.  585,  47 
L.  Ed.  314;  Diamond  Match  Co.  ▼. 
Ontonagon  (1903)  23  Sup.  Ct.  266,  267, 

188  U.  S.  82,  47  L.  Ed.  394;  Hennessy 
V.  Richardson  Drug  Co.  (1903)  23  Sup. 
Ct.  532,  533,  189  U.  S.  25,  47  L.  Ed. 
697;  Spencer  v.  Duplan  Silk  Co.  (1903) 
24  Sup.  Ct  174,  175,  191  U.  S.  526,  48 
li.  Ed.  287;  Sinclair  v.  District  of  Co- 
lumbia (1904)  24  Sup.  Ct  212,  213, 
192  U.  S.  16,  48  L.  Ed.  322;  In  re  U. 
S.  (1904)  24  Sup.  Ct  629,  630,  104  U. 
S.  194,  48  L.  Ed.  931;  Sun  Printing  & 
Publishing  Ass'n  v.  Edwards  (1904)  24 
Sup.  Ct  696,  194  U.  S.  377,  48  L.  Ed. 
1027;  Knepper  v.  Sands  (1904)  24  Sup. 
Ct  744,  194  U.  S.  476,  48  L.  Ed.  1083; 
Empire  State-Idaho  M.  &  D.  Co.  v. 
Hanley  (1905)  25  Sup.  Ct  691,  693,  198 
U.  S.  292,  49  L.  Ed.  1056;  Ex  parte 
National   Enameling   &   Stamping   Co. 

(1906)  26  Sup.  Ct  404,  405,  201  U.  S. 
156,  50  L.  Ed.  707;  Gore  v.  U.  S. 
(1905)  26  Sup.  Ct  751,  199  U.  S.  604, 
50  L.  Ed,  329;  Northwestern  Nat  Life 
Ins.  Co.  V.  Riggs  (1906)  27  Sup.  Ct 
126,  127,  203  U.  S.  243,  51  L.  Ed.  168, 
7  Ann.  Cas.  1104;    Smithers  v.  Smith 

(1907)  27  Sup.  Ct  297,  298.  204  U.  S. 
632,  51  L.  Ed.  656;  Laurel  Oil  &  Gas 
Co.  V.  Morrison  (1909)  29  Sup.  Ct 
394.  396,  212  U.  S.  291.  53  L.  Ed.  517; 
McGilvra  v.  Ross  (1908)  164  Fed.  604, 
90  C.  C.  A.  398  (reversed  [1909]  30 
Sup.  Ct  27,  215  t.  S.  70,  54  L.  Ed. 
95);  Columbia  Heights  Realty  Co.  v. 
Rudolph  (1910)  30  Sup.  Ct  581,  583. 
217  U.  S.  547,  54  L.  Ed.  877,  19  Ann. 
Cas.  854;  In  re  Cleland  (1910)  30  Sup. 
Ct  647,  648,  218  U.  S.  120,  54  L.  Ed. 
962;  Railroad  Commission  of  Ohio  y. 
Worthington  (1911)  187  Fed.  969,  110 
C.  C.  A.  85  (affirmed  [1912]  32  Sup. 
Ct  653,  225  U.  S.  101.  56  L.  PJd.  1004) ; 
Cameron  Septic  Tank  Co.  v.  Knoxville 
(1913)  33  Sup.  Ct  209,  227  U.  S.  39, 


57  L.  Ed.  407;  St  Louis  S.  W.  R.  Co. 
V.  Alexander  (1913)  33  Sup.  Ct*245, 
227  U.  S.  218,  57  L.  Ed.  486;  U.  S. 
ex  rel.  Champion  Lumber  Co.  v.  Fisher 
(1913)  33  Sup.  Ct  329,  227  U.  S.  445, 
57  L.  Ed.  591;  White  v.  Island  Trans- 
portation Co.  (1914)  34  Sup.  Ct  589, 
590,  233  U.  S.  346,  58  L.  Ed.  993;  Bal- 
timore &  O.  R.  Co.  V.  Meyers  (1894) 

62  Fed.  367,  371.  10  C.  C.  A.  485; 
Harless  v.  U.  S.  (1898)  88  Fed.  97.  99, 
31  C.  C.  A.  397;  Dawson  v.  Columbia 
Ave.  Saving  Fund,  Safe  Deposit  Title 
&  Trust  Co.  (1900)  102  Fed.  200,  206, 
42  C.  C.  A.  258;    McKnight  v.  U.  S. 

(1902)  113  Fed.  451,  51  C.  C.  A.  285; 
Duluth  Brewing  &  Malting  Co.  v.  City 
of  Superior  (1903>  123  Fed.  353,  355. 
59  C.  C.  A.  481;    Burleigh  v.  Foreman 

(1903)  125  Fed.  217,  60  C.  C.  A.  109; 
Bristol  V.  U.  S.    (1904)   129  Fed.  87, 

63  C.  C.  A.  529;  Christensen  Engineer- 
ing Co.  V.  Westinghouse  Air  Brake  Co. 

(1904)  129  Fed.  96,  63  C.  C.  A.  598; 
Boatmen's  Bank  v.  Fritzlen  (1905) 
135  Fed.  650,  68  C.  C.  A.  288  (writ  of 
certiorari  denied  [1905]  25  Sup.  Ct.  863, 
198  U.  S.  586,  49  L.  Ed.  1174);  Ex 
parte  Moran  (1906)  144  Fed.  594,  75 
C.  C.  A.  398;  The  Joseph  B.  Thomas 
(1906)  148  Fed.  762,  78  C.  C.  A.  428; 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg. 
Co.  (1907)  155  Fed.  524,  84  C.  C.  A. 
38;  Grand  Trunk  Western  Ry.  Co.  v. 
Reddick  (1908)  160  Fed.  898,  88  C.  C. 
A.  80;  Alton  Water  Co.  v.  Brown 
(1908)  166  Fed.  840,  92  C.  C.  A.  598 
(certiorari  denied  [1909]  29  Sup.  Ct. 
690,  212  U.  S.  581,  53  L.  Ed.  659); 
Munson  S.  S.  Line  v.  Miramar  S.  S. 
Co.  (1909)  167  Fed.  960.  93  C.  C.  A. 
360  (certiorari  denied  [1909]  29  Sup. 
Ct  704,  214  U.  S.  526,  53  L.  Ed.  10G8) ; 
A.  J.  Phillips  Co.  V.  Grand  Trunk  West- 
ern Ry.  Co.  (1912)  195  Fed.  12,  115  C. 
C.  A.  94;  Goodwin  v.  U.  S.  (1912)  200 
Fed.  121.  118  C.  C.  A.  295;  U.  S.  v. 
Claasen  (C.  C.  1891)  46  Fed.  67,  70; 
In  re  Ward  (D.  C.  1900)  104  Fed.  985; 
Gay  v.  Hudson  River  Electric  Power 
Co.  (C.  C.  1911)  190  Fed.  812. 


§  1216.  (Jud.  Code,  §  239.)  Circuit  court  of  appeals  may  certify 
questions  to  Supreme  Court  for  instructions. 
In  any  case  within  its  appellate  jurisdiction,  as  defined  in  sec- 
tion one  hundred  and  twenty-eight,  the  circuit  court  of  appeals 
at  any  time  may  certify  to  the  Supreme  Court  of  the  United  States 
any  questions  or  propositions  of  law  concerning  which  it  desires  the 
instruction  of  that  court  for  its  proper  decision;  and  thereupon  the 
Supreme  Court  may  either  give  its  instruction  on  the  questions  and 
propositions  certified  to  it,  which  shall  be  binding  upon  the  circuit 
court  of  appeals  in  such  case,  or  it  may  require  that  the  whole  record 
and  cause  be  sent  up  to  it  for  its  consideration,  and  thereupon  shall 
decide  the  whole  matter  in  controversy  in  the  same  manner  as  if  it 
had  been  brought  there  for  review  by  writ  of  error  or  appeal. 

Act  March  8,  1891,  c.  517,  §  6,  26  Stat.  828.     Act  March  3,  1911,  c.  231,  § 
239,  36  Stat.  1157. 

Notes  of  Deoistons 


1.    ConstrucUon  and  operaUon  in  general. 
t.    Authority  of  circuit  courts  oX  appeals 
to  certify  quesUona. 


8.    Certification  on  court's  own  moUon. 

4.    Quorum  of  court. 

6.    Time  to  make  certification. 
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6.  Finality  of  decision  as  condition  prece- 

'  dent  to  certifying  questions. 

7.  Causes  in  which  questions  may  be  cer- 

tified in  general. 

8.    Important    or    controlling   charac- 
ter of  question  certified. 

9.  Nature     and     character     of    questions 

which  may  be  certified  in  general. 

10.  — -    Abstract,  hypothetical,  or  specula- 

tive questions. 

11.    Que^^tlons   of   fact 

12.  —    Jurisdiction  of  lower  court. 

13.    Questions  as  to  matters  resting  in 

court's    discretion. 

14.    Matters  arising  subsequent  to  de- 
cision of  cause. 

15.  Form,  requisites  and  sufllclency  of  cer- 

tificate. 

16.  Effect  of  certification. 

17.  Recalling  certificate,   effect  of. 

18.  Jurisdiction   and   authority  of  supreme 

court. 

19.  Answering    questions. 

20.  Dismissing  or  remanding  cause. 

21.  Authority  of  circuit  courts  of  appeals 

after    instructions    by    the    supreme 
court 

I.  Construction  and  operation  in  gen- 
eral.—The  Bupervision  of  the  supreme 
court  by  way  of  advice  or  direct  revi- 
sion is  secured  by  this  section  in  the 
interest  of  jurisprudence  and  uniformity 
of  decision.  Columbus  Watch  Co.  ▼. 
Bobbins  (1893)  13  Sup.  Ct  594.  595, 
148  U.  S.  266,  37  L.  Ed.  445. 

Review  by  certificate  is  limited  to 
certificates  of  questions  of  law  in  rela- 
tion to  which  the  advice  of  the  su- 
preme court  is  sought.  U.  S.  v.  Rider 
(1896)  16  Sup.  Ct.  983,  163  U.  S.  132, 
41  L.  Ed.  101;  Mexican  Cent  R.  Co.  v. 
Eckman  (1903)  23  Sup.  Ct  211.  213, 187 
U.  S.  429,  47  L.  Ed.  245;  Baltimore  & 
O.  R.  Co.  V.  Interstate  Commerce  Com. 
(1909)  30  Sup.  Ct  86,  215  U.  S.  216, 
54  L.  Ed.  164. 

The  office  of  a  certificate  is  to  sub- 
mit to  the  supreme  court  one  or  more 
points  of  law,  and  not  the  whole  case. 
State  Nat  Bank  v.  St  Louis  Rail- 
Fastening  Co.  (1887)  122  U.  S.  21,  7 
Sup.  Ct  1054,  30  L.  Ed.  1121.  See 
Baltimore  &  O.  R.  Co.  v.  Interstate 
Commerce  Commission  (1909)  30  S.  Ct 
86,  215  U.  S.  216,  54  L.  Ed.  164;  South- 
ern Pac.  Co.  V.  Same  (1909)  30  Sup.  Ct 
89,  215  U.  S.  226,  54  L.  Ed.  169;  South- 
ern Pac.  Terminal  Co.  v.  Interstate 
Commerce  Commission  (O.  C.  1908)  166 
Fed.  134. 

Certificates  are  governed  by  the  same 
general  rules  formerly  applied  to  cer- 
tificates of  division  under  the  Revised 
Statutes.  Columbus  Watch  Co.  v.  Rob- 
bins  (1893)  13  Sup.  Ct.  594,  148  U.  S. 
266,  37  L.  Ed.  445;  Maynard  v.  Hecht 
(1894)  14  Sup.  Ct  353,  151  U.  S.  324, 
38  L.  Ed.  179;  Graver  v.  Faurot  (1896) 
16  Sup.  Ct  799,  162  U.  S.  435,  40  L. 
Ed.  1030;  U.  S.  v.  Rider  (1896)  16  Sup. 
Ct  983,  163  U.  S.  132,  41  L.  Ed.  101; 
Cross  V.  Evans  (1897)  17  Sup.  Ct  733, 
167  U.  S.  60, 42  L.  Ed.  77;  U.  S.  v.  Union 
Pac.  Ry.  Co.  (1897)  18  Sup.  Ct  167,  168 
U.  S.  505,  42  L.  Ed.  559;  Chicago,  B. 
&  Q.  R.  Co.  V.  WilUamg  (1907)  27  Sup. 
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Ct  559.  205  U.  S.  444.  51  U  Ed.  875; 
Baltimore  &  O.  R.  Co.  v.  Interstate 
Commerce  Com.  (1909)  30  Sup.  Ct  86, 
215  U.  S.  216,  54  L.  Ed.  164.  See 
Warner  v.  City  of  New  Orleans  (1897) 
17  Sup.  Ct  892,  167  U.  S.  474,  42  L 
Ed.  239.  as  to  practice  of  certifying 
questions. 

R.  S.  §§  651,  697,  as  to  certificate  of 
difference  of  opinion,  are  repealed.  U. 
S.  V.  Dickinson  (1909)  29  Sup.  Ct  485, 
487,  213  U.  S.  92,  53  L.  Ed.  711;  U. 
S.  V.  Rider  (1896)  16  Sup.  Ct  983,  985, 
163  U.  S.  132,  41  L.  Ed.  101;  The 
Habana  (1900)  20  Sup.  Ct  290,  175 
U.  S.  677.  44  L.  Ed.  320.  And  the  Unit- 
ed States  cannot  obtain  a  certificate  in 
criminal  cases.  U.  S.  v.  Hewecker 
(1896)  17  S.  Ct  18,  164  U.  S.  46,  41  L. 
Ed.  345.  See  Ives  v.  Grand  Trunk  R. 
Co.  (O.  C.  1887)  35  Fed.  176,  181  (af- 
firmed [18921  12  Sup.  Ct  679,  144  TJ.  S. 
408,  36  L.  Ed.  485);  Dow  v.  Johnson 
(1879)  100  U.  S.  158,  163,  164,  25  L. 
Ed.  632;  Banking  House  of  Bartholow 
Lewis  &  Co.  V.  Trustees  of  Schools 
(1881)  105  U.  S.  6.  26  L.  Ed.  937. 

An  appeal  to  the  Supreme  Court  to 
review  a  decision  of  a  circuit  court*  of 
appeals  in  a  case  arisin?  under  Trade- 
Mark  Act  Feb.  20,  1905,  post,  S  ^85 
et  seq.,  cannot  be  maintained  under  Ju- 
dicial Code,  {  241,  post,  §  1218,  as  one 
not  made  final  by  that  Code,  thongb 
trade-mark  cases  are  not  included  in 
the  enumeration,  in  §  128,  ante,  §  1120, 
of  the  decisions  which  shall  be  final  (ex- 
cept as  reviewable  under  this  and  the 
next  sections),  since  these  sections,  in 
view  of  Judicial  Code,  §§  292,  294,  297, 
post,  §§  1269,  1271,  1274,  bearing  on 
the  extent  to  which  it  was  intended  to 
affect  or  repeal  prior  laws,  must  be 
read  in  connection  with  §  18  of  the 
Trade-Mark  Act,  post,  §  9503.  Street 
&  Smith  V.  Atlas  Mfg.  Co.  (1913)  34 
Sup.  Ct  73,  231  U.  S.  348,  58  L.  Ed. 
262. 

A  writ  of  error  sued  out  of  a  federal 
circuit  court  of  appeals  on  behalf  of 
the  United  States  because  of  the  disal- 
lowance of  interest  by  the  circuit 
court's  decree  in  a  suit  for  the  recov- 
ery of  a  tax  will  be  treated  by  the  Su- 
preme Court,  to  which  the  circuit  court 
of  appeals  has  certified  the  question  of 
interest,  as  in  substance  pending  in 
the  Supreme  Court  on  a  cross  writ  of 
error,  where  the  defendant  has  brought 
the  case  up  to  the  Supreme  Court  by 
a  direct  writ  of  error  on  constitutional 
grounds.  Billings  v.  U.  S.  (1914)  34 
Sup.  Ct  421,  232  U.  S.  261.  58  L.  Ed. 
596. 

2.  Authority  of  circuit  courts  of  ap- 
peals to  certify  questions.— Certification 
rests  in  the  court's  discretion,  the  exer- 
cise of  which  cannot  be  invoked  by  a 
party  as  a  matter  of  right  Louisville, 
N.  A.  &  C.  Ry.  Co.  v.  Pope  (1896)  74 
Fed.  1,  20  C.  C.  A.  253,  46  U.  S.  App. 
25;  Cella  v.  Brown  (1906)  144  Fed. 
742.   75   C.  C.  A.   608;    Dickinson  t. 
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U.  S.  a909)  174  Fed.  808,  98  O.  O.  A. 
616. 

Where  pending  appeal  in  the  supreme 
court  and  a  cause  before  the  circuit 
court  of  appeals  can,  by  reason  of  their 
connection,  be  heard  together,  and  the 
district  and  perhaps  the  circuit  judges 
are  disqualified  to  pass  on  the  case 
from  having  heard  the  same  or  similar 
questions  in  the  court  below,  it  is  a 
proper  exercise  of  discretion  to  cer- 
tify the  questions  to  the  supreme  court. 
Farmers*  &  Merchailts*  State  Bank  ▼. 
Armstrong  (1891)  49  Fed.  600,  1  C.  0. 
A.  394,  6  U.  S.  App.  4. 

A  petition  by  libelants  to  the  circuit 
court  of  appeals  to  certify  to  the  su- 
preme court  certain  questions  as  to  the 
liability  of  steamship  carriers  at  sea 
for  injury  to  baggage  by  negligent  stow- 
age and  other  causes,  arising  under 
tickets  and  baggage  labels  designat- 
ing how  such  baggage  should  be  stowed, 
on  the  ground  that  such  questions 
were  novel,  and  had  never  been  pass- 
ed on  before  by  any  of  the  courts 
of  the  United  States  in  admiralty, 
should  be  denied.  The  Majestic  (1894) 
69  Fed.  844,  13  C.  C.  A.  676,  14 
U.  S.  App.  710. 

Certification  is  not  authorized  for  the 
benefit  of  the  parties,  but  only  at  the 
desire  of  the  court  German  Ins.  Co. 
V.  Heame  (1902)  118  Fed.  134,  55  C. 
CA.  84;  Tx)ui8ville,  N.  A.  &  C.  Ry.  Co. 
V.  Pope  (1896)  74  Fed.  1,  20  C.  C.  A. 
253,  46  U.  S.  App.  25;  Dickinson  v.  U. 
S.  (1909)  174  Fed.  808,  98  C.  C.  A.  516. 

The  power  to  certify  other  than  ju- 
risdictional questions  is  vested  only  in 
the  circuit  courts  of  appeals.  Arkansas 
V.  Schlierholz  (1900)  21  Sup.  Ct  229, 
231,  179  U.  S.  598,  45  L.  Ed.  335. 

See  Brobst  v.  Brobst  (1864)  2  Wall. 
96,  17  L.  Ed.  905,  holding  that  where 
the  circuit  and  district  judges  agree  In 
parts  of  a  case  and  dispose  of  them  by 
decree  finally,  but  are  unable  to  agree 
as  to  others,  and  certify  as  to  them  a 
division  of  opinion,  both  parts  of  the 
case  may  be  brought  to  the  supreme 
court  at  once. and  heard  on  the  same 
record. 

3.  Certification  on  court's  own  mo- 
tion.—The  circuit  court  of  appeals  will 
certify  questions  on  its  own  motion. 
Andrews  v.  National  Foundry  &  Pipe 
Works  (1897)  77  Fed.  774,  23  C.  C.  A. 
454,  36  U  R.  A.  153,  denying  motion 
for  rehearing  (1896)  76  Fed.  166,  22 
C.  C.  A.  110,  36  L.  R.  A.  139.  And 
has  no  authority  to  certify  a  question  on 
motion  of  a  party  unless  the  judges 
consider  such  question  doubtful.  Ger- 
man Ins.  Co.  V.  Heame  (1902)  118  Fed. 
134,  55  C.  C.  A.  84.  See  Ex  parte 
Gordon  (1861)  1  Black,  503,  506,  17 
li.  Ed.  134,  holding  that  the  only  mode 
of  bringing  criminal  cases  into  the  su- 
preme court  is  on  a  certificate  of  the 
judges  of  the  circuit  court  that  their 
opinions  are  opposed  on  a  question  rais- 
ed at  the  trial,  but  one  may  not  ask 
for   such  a  certificate,  nor  can  it  be 


made,  where  the  judges  are  agreed  and 
do  not  think  there  is  doubt  enough  on 
a  question  to  justify  them  in  submit- 
ting it  to  the  judgment  of  the  supreme 
court  See  U.  S.  v.  Harris  (1883)  1 
Sup.  Ct  601,  605,  106  U.  S.  629,  27  L. 
Ed.  290,  holding  that  omission  from 
the  certificate  of  division  in  opinion  in 
the  lower  court  of  the  words  "upon  the 
request  of  either  party  or  their  coun- 
sel*' is  not  fataL 

4.  Quorum  of  courts— A  certificate  is 
irregular  when  a  quorum  of  the  circuit 
court  of  appeals  does  not  sit  in  the 
case.  Cincinnati,  H.  &  D.  R.  Co.  v. 
McKeen  (1893)  149  U.  S.  259,  13  Sup. 
Ct  840,  37  L.  Ed.  725.  See  U.  S.  v. 
Emholt  (1881)  105  U.  S.  414,  415.  26 
L.  Ed.  1077,  holding  that  a  case  cannot 
be  brought  to  the  Supreme  Court 
through  a  certificate  of  division,  where 
one  of  the  two  judges  sitting  in  the 
cir:?uit  court  was  the  district  judge  who 
tried  the  case,  as  he  is  prohibited  from 
voting  or  taking  part  in  the  judgment 
of  the  circuit  court,  and  the  author- 
ity of  the  district  judge  is  not  enlarg- 
ed in  this  respect  by  R.  S.  f§  650,  652, 
693,  697. 

5.  Time    to     make    eartlllcatlon^-A 

party  cannot,  in  advance  of  the  argu- 
ment thereof,  move  to  have  questions 
claimed  to  arise  on  the  appeal,  and  to 
be  of  suflScient  intricacy  and  impor- 
tance, certified  to  the  supreme  court 
for  its  opinion.  Louisville,  N.  A.  &  C. 
Ry.  Co.  V.  Pope  (1896)  74  Fed.  1,  20 
C.  C.  A.  253,  46  U.  S.  App.  25. 

The  circuit  court  of  appeals  will  not 
certify  questions  except  before  it  de- 
cides them.  Andrews  v.  National 
Foundry  &  Pipe  Works  (1897)  77 
Fed.  774,  23  C.  C.  A.  454,  36  L.  R.  A. 
15.3,  denying  motion  for  rehearing 
(1896)  76  Fed.  166,  22  C.  C.  A.  110, 
86  L.  R.  A.  139;  Sigafiis  v.  Porter 
(1898)  84  Fed.  430,  28  C.  C.  A.  443; 
Dickenson  v.  U.  S.  (1909)  174  Fed. 
808,  98  C.  C.  A.  516. 

A  certification  should  not  be  made 
after  the  case  has  been  decided  by  the 
Circuit  Court  of  Appeals.  Celli  ▼. 
Brown  (1906)  144  Fed.  742.  75  C.  C. 
A.  608,  afiirming  decree  Colla.  Artier  & 
Tilles  V.  Brown  (C.  C.  1905)  136  Fed. 
439,  and  writ  of  certiorari  denied  Cella 
V.  Brown  (1906)  26  S.  Ct.  766.  202  U. 
S.  620.  50  L.  Ed.  1174.  See  Colvin  v. 
Jacksonville  (1895)  15  Sup.  Ct  866, 
158  U.  S.  456,  39  L.  Ed.  1053.  holding 
that  where  jurisdiction  of  the  court  be- 
low is  in  issue,  and  the  case  is  certified 
to  the  Supreme  Court  for  decision,  the 
certificate  must  be  granted  during  the 
term  at  which  the  judgment  or  decree 
is  entered. 

6.  Finality  of  decision  as  condition 
precedent  to  certifying  questlons^-Un- 
der  R.  S.  §f  650.  652.  693,  the  supreme 
court  cannot  take  jurisdiction  of  a  cer- 
tificate of  division  in  opinion  between 
the  judges  of  a  circuit  court  in  such 
case  until  final  judgment  has  been  ren- 
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dered  in  accordance  with  the  opinion 
of  the  presiding  juetice  or  judge.  Ex 
parte  Tom  Tong  (1883)  2  S.  Ct.  871, 
108  U.  S.  556,  27  L.  Ed.  826;  Ex  parte 
Cota  (1884)  4  S.  Ct  25,  110  U.  S.  385, 
28  L.  Ed.  172. 

7.  Causes  In  which  questions  may  be 
oertifled  In  generals— In  every  case 
within  its  appellate  jurisdiction,  the 
circuit  court  of  appeals  may  certify  to 
the  supreme  court  any  questions  of  law 
in  respect  to  which  it  desires  instruc- 
tion. Lau  Ow  Bew  v.  U.  S.  (1892)  12 
Sup.  Ct.  517,  144  U.  S.  47.  36  L.  Ed. 
340.  But  see  Texas  &  P.  Ry.  Co.  ▼. 
Gentry  (1893)  57  Fed.  422,  6  C.  0.  A. 
413,  13  U.  S.  App.  531,  holding  that 
where  the  cause  is  one  in  which  the 
judgment  of  the  circuit  court  of  appeals 
is  not  "final,"  though  the  judgment  be 
for  aflSrmance  because  of  a  division  of 
opinion  between  the  two  judges  quali- 
fied to  sit,  it  is  not  proper  for  that 
court  to  certify  questions. 

See  Ex  parte  Tom  Tong  (1883)  2 
Sup.  Ct.  871,  108  U.  S.  556,  27  L.  Ed. 
826;  Morey  v.  Lockhart  (1887)  8  Sup. 
Ct.  65,  66,  123  U.  S.  56,  31  L.  Ed.  68. 

Application  to  a  Circuit  Court  of  Ap- 
peals for  writ  of  prohibition  forbidding 
a  district  judge  to  vacate  a  conviction 
in  a  criminal  case  pending  in  the  for- 
mer court  on  writ  of  error  is  within 
this  section.  U.  S.  v.  Mayer  (1914) 
35  S.  Cl  16,  235  U.  S.  55,  59  L.  Ed. 
129. 

8. Important  or  eontrolllng  char- 
acter of  question  cert Ifledd— Importance 
or  eontroUiqg  character  of  question 
certified  is  no  reason  for  its  disallow- 
ance, if  suitably  specific.  TJ.  S.  v.  May- 
er (1914)  35  S.  Ct.  16,  235  U.  S.  55. 
59  L.  Ed.  129. 

9.  Nature  and  character  of  questions 
which  may  be  certified  In  generals- 
Certification  cannot  be  granted  where 
no  new  or  difficult  questions  of  law  are 
presented.  Fabre  v.  Cunard  S.  S.  Co. 
(1892)  59  Fed.  500,  8  C.  C.  A.  199; 
The  Horace  B.  Parker  (1896)  74  Fed. 

640,  20  C.  C.  A.  572;  Sigafus  v.  Por- 
ter (1898)  85  Fed.  689,  29  O.  C.  A. 
391;  CeUa  v.  Brown  (1906)  144  Fed. 
742,  75  C.  C.  A.  608. 

A  decision  of  the  supreme  court  is 
conclusive  on  the  circuit  court  of  ap- 
peals, and  it  will  not  certify  a  like  case. 
Lau  Ow  Bew  v.  U.  S.  (1891)  47  Fed. 

641,  1  C.  C.  A.  1,  petition  for  writ  of 
certiorari  granted  (1891)  12  S.  Ct.  43, 
141  U.  S.  583,  35  L.  Ed.  868,  judgment 
reversed  (1892)  12  S.  Ct.  517,  144  U. 
S.  47,  36  L.  Ed.  340. 

Affirmances,  on  equal  division  of 
opinion,  of  rulings  of  the  Circuit  Courts 
of  Appeals,  are  not  such  authoritative 
determinations  as  to  preclude  one  of 
the  latter  courts,  when  called  upon 
again  to  consider  the  question,  and 
finding  a  decision  of  another  Circuit 
Court  of  Appeals  opposed,  from  certi- 
fying such  question  to  the  Supreme 
Court    for    determination.      Herts    v. 

(1744). 


Woodman  (1910)  30  Sup.  Ct  621,  218 
U.  S.  205,  54  L.  Ed.  1001. 

Where  the  Circuit  Court  of  Appeals, 
by  reason  of  conflicting  decisious,  found 
itself  unable  to  determine  whether  a 
provision  of  a  state  Constitution  ren- 
dering stockholders  of  a  corporation  in- 
dividually liable  to  creditors  for  a  sum 
equal  to  the  amount  of  their  stock  in 
addition  thereto  was  self-executing,  and 
there  was  no  decision  of  the  Supreme 
Court  of  the  state  on  the  subject,  the 
question  will  be  certified.  Middletown 
Nat.  Bank  v.  Toledo,  A.  A.  &  N.  M. 
Ry.  Co.  (1903)  127  Fed.  85,  62  C.  C. 
A.  85. 

Where  defendants  were  indicted  in 
three  counts,  and  to  each  count  a  de- 
murrer setting  up  thirty  grounds  for 
its  support  was  filed,  and  after  argu- 
ment the  judges  certified  seven  ques- 
tions as  to  each  count,  which  could  not 
be  decided  without  determining  wheth- 
er under  the  facts  defendants  were  lia- 
ble to  indictment,  a  difilcult  question  of 
law  was  not  certified.  U.  S.  v.  Perrin 
(1888)  131  U.  S.  55,  9  Sup.  Ct  681,  33 
li.  Ed.  88. 

The  question  propounded  must  al- 
ways be  such  that  the  answer  will  aid 
the  court  in  the  determination  of  the 
case.  U.  S.  v.  Mayer  (1914)  35  Sup. 
Ct.  16,  235  U.  S.  55,  59  L.  Ed.  m. 

The  ofiice  of  a  certificate  is  to  sub- 
mit to  the  supreme  court  one  or  more 
points  of  law  and  not  the  whole  ca^e. 
Ogle  V.  Lee  (1804)  6  U.  S.  (2  Cranch) 
33,  2  L.  Ed.  198;  U.  S.  v.  Bailey 
(1835)  34  U.  S.  (9  Pet)  267,  9  L.  Ed. 
124;  Harris  v.  ElUott  (1836)  35  U.  S. 
(10  Pet)  25,  9  li.  FA  333;  Packer 
V.  Nixon  (1836)  35  U.  S.  (10  Pet)  408, 
9  L.  Ed.  473;  White  v.  Turk  (1838) 
37  U.  S.  (12  Pet)  238,  239,  9  L.  Ed. 
1069;  State  Nat  Bank  v.  St  Louis 
Rail  Fastening  Co.  (1887)  7  Sup.  Ct 
1054,  1055,  122  U.  S.  21,  30  L.  Ed. 
1121;  JeweU  v.  Knight  (1887)  123  U. 
S.  426,  8  Sup.  Ct  193,  31  L.  Ed.  190. 

Questions  certified  must  be  distinct 
points  of  law  clearly  stated,  so  that 
they  can  be  distinctly  answered  without 
regard  to  other  issues  of  law  or  of  fact 
and  not  questions  of  fact,  or  of  mixed 
law  and  fact  involving  inferences  of 
fact  from  particular  facts  stated  in  the 
certificates,  nor  yet  the  whole  case, 
even  if  divided  into  several  points. 
Graver  v.  Faurot  (1896)  16  S.  Ct  799, 
162  U.  S.  435,  40  L.  Ed.  1030  (dismiss- 
ing certificate  [C.  C.  1894]  64  Fed.  241). 
See,  in  accord,  Baltimore  &  O.  R  Co. 
V.  Interstate  Commerce  Commission 
(1909)  30  Sup.  Ct  86,  87.  215  U.  a 
216,  54  L.  Ed.  164;  WillUmsport  Nat 
Bank  ▼.  Knapp  (1886)  7  Sup.  Ct  274, 
119  U.  S.  357,  30  L.  Ed.  446,  dismiss- 
ing writ  of  error  Knapp  v.  William  sport 
Nat.  Bank  (C.  C.  1882)  15  Fed.  333. 

Questions  certified  must  present  a 
distinct  point  or  proposition  of  law. 
U.  S.  V.  Union  Pac.  Ry.  Co.  (1897)  18 
S.  Ct  167,  168  U.  S.  506,  42  L.  Ed. 
659;  Del  Monte  Min.  &  MiU.  Co.  v.  Last 
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Chance  Min.  &  Mill.  Co.  (1898)  18  S. 
Ct.  895,  171  U.  S.  55,  43  L.  Ed.  72; 
Kmsheimer  v.  City  of  New  Orleans 
(1902)  22  S.  Ct  770.  186  U.  S.  33,  46 
L.  Ed.  1042;  Felsenheld  v.  U.  S.  (1902) 
22  S.  Ct.  740,  186  U.  S.  126,  46  L.  Ed. 
1085.  See,  in  accord.  U.  S.  v.  Brigga 
(1847)  46  U.  S.  (5  How.)  208,  12  L. 
Ed.  119;  U.  S.  V.  Waddell  (1884)  5 
Sup.  Ct.  35,  87,  112  U.  S.  76,  28  L.  Ed. 
673:  City  of  Waterville  v.  Van  Slyke 
(1886)  6  Sup.  Ct  622,  116  U.  S.  699, 
29  L.  Ed.  772;  Williamsport  Nat  Bank 
V.  Knapp  (1886)  119  U.  S.  357,  7  Sup. 
Ct  274,  30  L.  Ed.  446. 

A  question  containing  more  than  a 
single  question  or  proposition  of  law 
cannot  be  certified.  Quinlan  v.  Green 
County  (1907)  27  S.  Ct  505,  205  U. 
S.  410,  51  Ij.  Ed.  860. 

A  question  whether  parol  evidence  is 
admissible  to  explain  a  number  of  writ- 
ten instruments,  all  in  the  nature  of 
receipts,  and  all  introduced  to  prove 
that  the  claim  sued  on  had  been  satis- 
fied, may  be  certified,  since  it  presents 
a  single  point,  and  is  purely  a  question 
of  law.  Fire  Ins.  Ass*n  v.  Wickham 
(1888)  9  Sup.  Ct  113,  115,  128  U.  S. 
426.  32  L.  Ed.  503. 

A  question  of  mixed  law  and  fact,  up- 
on the  decisi^  of  which  the  whole  case 
turns,  cann<H  be  certified.  Warner  v. 
City  of  New  Orleans  (1897)  17  Sup.  Ct 
892.  167  U.  S.  467,  42  L.  Ed.  239; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Williams 
(1907)  27  Sup.  Ct  559,  205  U.  S.  444, 
51  L.  Ed.  875;  U.  S.  v.  Mayer  (1914) 
35  Sup.  Ct.  16,  235  U.  S.  55.  59  L. 
Ed.  129;  Fabre  v.  Cunard  Steamship 
Co.  (1892)  59  Fed.  500.  8  C.  C.  A.  199, 
11  U.  S.  App.  616. 

^lixed  questions  of  law  and  fact 
which  require  the  construction  of  vari- 
ous acts  of  Congress  and  the  deter- 
mination, in  the  light  of  all  the  testi- 
mony in  a  criminal  case,  of  the  question 
of  whether  or  not  the  accused  can  be 
held  guilty  of  any.  offense  legally  pun- 
ishable by  the  United  States,  cannot  be 
certified.  Hallowell  v.  U.  S.  (1908)  28 
S.  Ct.  498,  209  U.  S.  101,  52  L.  Ed. 
702. 

Questions  which  involve  the  determi- 
nation of  the  whole  case  cannot  be  sent 
up  by  certificate.  Chicago,  B.  &  Q.  Ry. 
Co.  V.  Williams  (1909)  29  S.  Ct  514, 
214  U.  S.  492.  53  L.  Ed.  1058.  See.  in 
accord,  Luther  v.  Borden  (1849)  7 
How.  1,  47,  12  L.  Ed.  581;  U.  S.  ▼. 
Bailey  (1835)  9  Pet  267,  278,  9  L.  Ed. 
124;  City  of  WatervUle  v.  Van  Slyke 
(1886)  6  Sup.  Ct  622,  624,  116  U.  S. 
699,  29  L.  Ed.  772;  Hosford  v.  Ger- 
mania  Fire  Ins.  Co.  (1888)  8  Sup.  Ct, 
IIW.  1201,  127  U.  S.  399,  32  L.  Ed. 
196. 

The  question  whether  the  court 
should  have  instructed  the  jury  to  find 
for  the  defendant  is  not  a  proper  one 
to  be  certified.  Fire  Ins.  Ass'n  v. 
Wickham  (1888)  128  U.  S.  426,  9  Sup. 
Ct.  113,  82  L.  Ed.  503. 
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A  certificate  presenting  questions 
whether  the  answer  showed  that  the 
law  under  which  the  bonds  sued  on 
were  issued  is  in  conflict  with  the  con- 
stitution of  the  state,  and  therefore 
void;  whether,  if  the  law  is  in  con- 
flict with  the  state  constitution,  there 
had  been  such  decision  of  the  state 
courts,  before  its  passage  or  the  sale 
of  the  bonds,  that  such  or  similar  leg- 
islation was  valid,  as  entitles  plaintiff 
to  recover  under  the  decisions  of  the 
federal  courts,  though  the  state  court 
of  last  resort  declared  the  law  void  aft- 
er the  bonds  were  sold;  whether  the 
former  proceedings  in  the  state  courts, 
or  any  of  them,  alleged  in  the  answer, 
are  such  adjudications  of  the  questions 
involved  as  to  bar  plaintiff's  right  to 
recover— is  bad.  Dublin  Tp.  v.  Milford 
Five-Cent  Sav.  Inst  (1888)  128  U.  S. 
510,  9  Sup.  Ct  148,  32  L.  Ed.  583. 

A  certificate  of  the  circuit  court  of 
appeals  which  asserts  that,  as  its  judg- 
ment ^'differs  from  that  of  a  co-ordinate 
court,  the  instruction  of  the  supreme 
court  is  requested  upon  the  question," 
is  essentially  defective,  since  it  neither 
specifically  sets  forth  the  question  to 
be  answered  nor  states  that  instruc- 
tion is  desired  for  the  proper  decision 
of  such  question.  Columbus  Watch  Co. 
V.  Bobbins  (1893)  148  U.  S.  266,  13 
Sup.  Ct.  594,  37  L.  Ed.  445. 

A  certificate  setting  out  the  whole 
case,  and  propounding  a  question  which, 
to  be  properly  answered,  would  require 
an  analysis  of  all  the  facts,  and  which, 
in  the  absence  of  power  in  the  supreme 
court  to  deal  with  the  whole  case, 
amounts  only  to  an  inquiry  whether 
there  is  not  an  irreconcilable  conflict 
between  two  prior  decisions  of  that 
court,  with  a  request  to  put  an  end  to 
that  conflict,  if  it  be  found  to  exist, 
should  be  dismissed,  as  not  stating  a 
question  of  law  in  a  particular  case. 
Graver  v.  Faurot  (1896)  162  IJ.  S.  435, 
16  Sup.  Ct  799,  40  L.  Ed.  1030. 

A  qiiestion  certified  from  a  circuit 
court  of  appeals  which  requires  the  su- 
preme court  to  determine  whether  its 
decision  in  a  former  case,  involving 
many  questions,  is  applicable  to  the 
facts  of  the  case  at  bar,  and  operates 
as  a  bar  to  the  action,  is  in  effect  sub- 
mitting the  whole  case,  and  will  not  be 
considered.  Warner  v.  City  of  New 
Orleans  (1897)  17  S.  Ct  892,  167  U. 
S.  467,  42  L.  Ed.  239. 

A  question  certified,  which  refers  to 
the  pleadings  for  a  statement  of  the 
facts  on  which  the  answer  depends  or 
the  issues  on  which  such  question  arose, 
or  fails  to  state  the  precise  objections 
relied  on,  does  not  state  a  distinct  point 
of  law.  McHenry  v.  Alford  (1898)  18 
S.  Ct  242,  168  U.  S.  651,  42  L.  Ed.  614. 

A  question  certified  by  the  circuit 
court  of  appeals  as  to  whether  a  dis- 
trict court  having  adjudicated  bank- 
ruptcy on  account  of  an  alleged  fraudu- 
lent transfer  of  the  bankrupt's  proper- 
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ty  and  having  appointed  a  receiver  to 
hold  the  estate  thus  conveyed,  had  in 
such  proceeding,  or  in  ancillary  pro- 
ceedings instituted  either  hy  the  original 
petitioners,  the  receiver,  the  trustee,  or 
on  the  court's  own  motion,  jurisdiction 
to  bring  in  the  aUeged  fraudulent  trans- 
feree and  do  full  and  complete  justice 
in  one  litigation,  was  too  comprehen- 
sive and  indefinite.  Wall  v.  Cox  (1901) 
21  Sup.  Ct.  642,  644,  181  U.  S.  244,  45 
L.  Ed.  845. 

Where  there  was  a  demurrer  on  three 
counts  to  an  indictment  it  was  not 
enough  to  certify  that  the  court  was 
divided  in  opinion  whether  or  not  the 
demurrer  should  be  sustained.  U.  S.  v. 
Briggs  (1847)  5  How.  208.  209,  12  L. 
Ed.  119. 

A  certificate  stating  that  the  court 
was  not  able  to  agree  in  opinion,  one  of 
the  judges  being  of  opinion  that  a  de- 
cree should  be  rendered  for  the  com- 
plainants, and  the  other  that  a  decree 
should  be  rendered  for  the  defendants 
does  not  set  forth  a  distinct  point  or 
points.  Sadler  v.  Hoover  (1849)  48 
U.  S.  (7  How.)  646.  12  L.  Ed.  855. 

A  certificate  which  sets  forth  a  letter 
of  the  cashier  of  a  bank,  purporting  to 
authorize  a  contract  on  its  behalf,  and 
states  that  the  letter  was  written  with- 
out the  knowledge  or  sanction  of  the 
bank  directors,  and  was  copied  at  its 
date  into  the  letter  book  of  the  bank, 
and  asks  the  opinion  of  the  supreme 
court  whether  the  letter  binds  the  bank, 
without  stating  any  further  evidence  of 
the  extent  of  the  cashier's  authority  or 
the  usages  of  the  bank,  presents  the 
case  in  a  partial  and  imperfect  form. 
U.  S.  V.  Citv  Bank  of  Columbus  (1856) 
60  U.  S.  (19  How.)  385,  15  L.  Ed.  662. 

A  question  whether  "either  of  the 
counts  of  the  indictment  charges  the 
defendant  with  an  offense  under  the 
laws  of  the  United  States  is  too  vague 
and  general."  U.  S.  v.  Northway 
(1887)  120  U.  S.  827,  7  Sup.  Ct.  580, 
30  L.  Ed.  664. 

A  case-made,  submitting  the  questions 
as  to  whether  an  understanding  be- 
tween a  merchant  and  a  bank  that,  in 
consideration  of  advances  from  the 
bank,  the  merchant  would,  if  he  became 
insolvent,  secure  them,  was  fraudulent 
as  to  creditors,  no  finding  as  to  actual 
fraud  being  made;  and  as  to  whether 
a  stipulation  in  the  bill  of  sale  that  the 
bank  would  employ  the  merchant  at  a 
certain  salary,  as  long  as  it  should  con- 
tinue the  business,  the  evidence  show- 
ing that  the  business  was  wound  up  as 
soon  as  possible,  and  the  salary  not  ap- 
pearing exorbitant,— submits  mixed 
questions  of  law  and  fact.  Smith  v. 
Craft  (1887)  123  U.  S.  436,  8  Sup.  Ot. 
196,  31  L.  Ed.  267. 

Questions  "whether  the  demurrer  to 
the  first  three  counts  of  the  indictment 
ought  to  be  sustained,'*  and  whether 
the  matters  therein  alleged  "constitute 
an  offense,"  under  a  certain  section  of 
the  Revised  Statutes  or  under  any  law 
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of  the  United  States,  are  too  general 
U.  S.  V.  Brewer  (1891)  139  U.  S.  278, 
11  Sup.  Ct  538.  35  L.  Ed.  190. 

10. Abstract,     hypothetical,    w 

apeoulatlve  questlens.— Abstract,  hy- 
pothetical, or  speculative  questions  can- 
not be  certified.  U.  S.  v.  Mayer  (1914) 
35  Sup.  Ct  16.  235  U.  S.  55.  59  L.  Ed. 
129.  See.  in  accord,  Ogilvie  v.  Knox 
Ins.  Co.  (1855)  18  How.  577.  580,  16 
L.  Ed.  490;  Ward  v.  Chamberlain 
(1862)  2  Black.  430,  17  L.  Bd.  319; 
Havemeyer  v.  Iowa  County  (1865)  3 
Wall.  294,  18  L.  Ed.  38;  Pelham  ▼. 
Rose  (1869)  9  WaU.  103,  19  L.  Ed.  602. 
See  U.  S.  V.  Buizo  (1873)  85  U.  S. 
(18  Wall.)  125.  21  L.  Ed.  812,  holding 
that  where  there  is  a  fatal  defect  in  the 
proceedings,  so  that  no  judgment  can 
be  entered  against  defendant  in  the 
court  below  on  a  suit  there  pending, 
the  supreme  court  will  refuse  to  an- 
swer a  question  certified  to  it  on  a  di- 
vision of  opinion  between  the  judges  of 
the  circuit  court  on  a  contrary  assump- 
tion. 

II. Questions  of  faet^— A  ques- 
tion of  fact  should  not  be  certified.  U. 
S.  V.  Mayer  (1914)  35  Sup.  Ct  16,  235 
U.  S.  55,  59  L.  Ed.  129.  See,  in  ac- 
cord. Silliman  v.  Hudson  River  Bridge 
Co.  (1861)  66  U.  S.  (1  Black)  582,  17 
L.  Ed.  81;  Brobst  v.  Brobst  (1866) 
71  U.  S.  (4  WaU.)  2.  18  L.  Ed.  387. 

A  question,  "whether,  according  to 
the  true  construction  of  the  Woodworth 
patent,  as  amended,  the  machines  made 
or  used  by  the  defendant  at  the  time 
of  filing  the  bill,  or  either  of  them 
simply,  do  or  do  not  infringe  the  said 
amended  letters  patent,"  is  one  of  fact 
Wilson  V.  Barnum  (1850)  49  U.  3.  (8 
How.)  258,  12  L.  Ed.  1070. 

12. Jurisdiction  of  lower  court.— 

A  question  as  to  the  jurisdiction  of  the 
lower  court  will  be  certified.  Barling 
V.  Bank  of  British  North  America 
(1892)  50  Fed.  260,  1  a  C.  A.  510; 
Evans-Snider-Buel  Co.  v.  McCaskill 
(1900)  101  Fed.  658,  41  C.  C.  A.  577; 
Sun  Printing  &  Publishing  Ass'n  v. 
Edwards  (1903)  121  Fed.  826,  58  C.  C. 
A.  162;  Grand  Trunk  Western  tty.  Co. 
V.  Roddick  (1908)  160  Fed.  898,  88  C. 
C.  A.  80. 

Where  a  general  creditors'  suit  is 
properly  pending  in  a  circuit  court  for 
the  collection,  administration,  and  dis- 
tribution of  the  assets  of  an  insolvent 
corporation,  the  question  whether  such 
court  has  jurisdiction  to  hear  and  de- 
termine an  ancillary  suit  instituted  in 
the  same  cause  by  its  receiver,  in  ac- 
cordance with  its  order,  against  debtors 
of  such  corporation,  so  far  as  in  said 
suit  the  receiver  claimed  the  right  to 
recover  from  any  one  debtor  a  sum 
not  exceeding  $2,000,  should  be  certi- 
fied. White  V.  Ewing  (1895)  06  Fed. 
2,  13  C.  C.  A.  276,  decree  modified 
(1895)  69  Fed.  451,  16  C.  C.  A.  290. 
determined  on  certificate  (1895)  15  S. 
Ct  1018,  159  U.  S.  36,  40  L.  Ed.  67. 
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The  court .  of  appeals  could  certify 
question  of  juris^cdon,  or  reverse  or 
affirm  decision,  without  passing  on  it. 
United  States  y.  Lee  Yen  Tai  (1902) 
113  Fed.  465,  51  C.  G.  A.  299. 

13. QuestioM  as  to  matters  rest* 

ing  in  court's  diseretioDd— Matters  rest- 
ing in  the  court's  discretion  cannot  be 
certified.  U.  S.  ▼.  Thomas  (1894)  14 
Sup.  Ct  426,  151  U.  S.  577,  38  L.  Ed. 
276.  See,  in  accord,  U.  S.  v.  Rosen- 
berg (1868)  7  Wall.  580,  19  L.  £d.  263; 
U.  S.  V.  Avery  (1871)  13  Wall  251. 
20  L.  Bd.  610. 

Diif erences  of  opinion  on  a  motion  for 
a  new  trial  may  be  certified  up  if  the 
question  presented,  instead  of  resting 
merely  in  the  court's  discretion,   goes 
to  the  merits;    as,  for  example,  in  a 
criminal  case,  the  question  whether  the 
court  has  jurisdiction   of  the  offense. 
U.  S.  V.  Thomas  (1894)  151  U.  S.  577, 
14  Sup.  Ct  426,  38  L.  Ed.  276.     See 
U.   S.  V.   Daniel   (1821)    19  U.   S.    (6 
Wheat)  542,  5  L.  Ed.  326;    Grant  v. 
Raymond  (1832)  6  Pet  218,  8  L.  Ed. 
376;    Life  &  Fire  Ins.  Co.  v.  Wilson 
(1834)  33  U.  S.  (8  Pet)  291,  8  L.  Bd. 
949;    Lanning  v.  London  (C.  C.  1822) 
Fed.  Cas.  No.  8,075,  holding  that  a  di- 
vision of  opinion  as  to  granting  of  new 
trial  cannot  be  certified.     See  Smith  v. 
Vaughan  (1836)  35  U.  S.  (10  Pet)  366, 
9   L.    E>1.    457,    holding   that   question 
whether  a  plaintiff  in  ejectment  may 
enlarge  the  term  of  a  demise  is  one  of 
discretion,  and  cannot  be  submitted  on 
certificate.    See  Packer  v.  Nixon  (1836) 
.35  U.  S.   (10  Pet)  408,  9  L.  Ed.  473, 
holding  that  questions  respecting  prac- 
tice of  the  court  in  the  application  of 
the    general   rules  which  regulate   the 
course  of  equity  proceedings  to  the  cir- 
cumstances   of    each    particular    case 
cannot  be  certified.     See  U.  S.  v.  City 
of  Chicago  (1849)  48  U.  S.   (7  How.) 
185,  12  L.  Ed.  660,  holding  that  where  a 
difference  of  opinion  is  certified,  the  su- 
preme court  will  entertain  jurisdiction, 
though  it  comes  up  on  a  preliminary 
motion,  if  it  involves  the  merits  of  the 
-whole    case.      See    Wiggins    v.    Gray 
(1860)  65  U.  S.  (24  How.)  303,  16  L. 
Ed.  688,  holding  that  a  question  wheth- 
er a  party  had  a  right  to  proceed  sum- 
marily on   motion   to   vacate  a  decree 
was  one  of  practice,  in  regard  to  which 
the     court     had     discretionary     power 
which   could  not  be  revised  on  certifi- 
cate.     See  U.   S.  V.  Avery   (1871)   80 
U.   S.    (13  Wall.)   251,  20  L.  Ed.  610, 
holding  that  division  as  to  the  disposi- 
tion of  a  motion  to  quash  an  indictment, 
though   it   presents   question   of  juris- 
diction of  the  court,  cannot  be  certified. 
But  see  U.  S.  v.  Haynes  (D.  C.  1887) 
20   Fed.  691,  698,  holding   that  ques- 
tions occurring  on  motions  in  arrest  of 
judgment  for  the  insufficiency  of  the  in- 
dic£nient  may  be  certified.     See,  in  ac- 
cord. U.  S.  V.  Carll  (1881)   105  U.  S. 
611,  26  I4.  Ed.  1135;  U.  S.  v.  Rauscher 


(1888)  119  U.  8.  407,  7  Sup.  Ct  234, 

30  L.  Ed.  425. 

14. Matters    arising    subsequent 

to  decision  of  cause.— The  court  will 
not  take  jurisdiction  of  a  question  aris- 
ing on  a  proceeding  subsequent  to  the 
decision  of  the  cause,  as  concerning  the 
amount  of  the  security  bond  to  be 
given  by  the  party  applying  for  a  writ 
of  error.  Devereaux  v.  Marr  (1827) 
25  U.  S.  (12  Wheat)  212,  6  L.  Ed.  605. 
Or  on  motion  for  rule  to  show  cause 
why  taxation  of  marshars  costs  on  an 
execution  should  not  be  reversed. 
Bank  of  United  States  v.  Green  (1832) 

31  U.  S.  (6  Pet)  26,  8  L.  Ed.  307. 

15.  Form,  requisites,  and  sufficiency 
of  certificate.— Supreme  Court  rule  37 
requires  that  the  certificate  shall  con- 
tain a  proper  statement  of  the  facts 
on  which  the  questions  of  law  arise, 
and  the  court  deals  with  the  facts  so 
certified  and  not  otherwise.  Stratton's 
Independence  v.  Howbert  (1013)  34 
Sup.  Ct  136.  231  U.  S.  399,  58  L. 
Ed.  285.  Facts  are  to  be  stated,  and 
not  the  evidential  facts  from  which  the 
fundamental  facts  are  found.  Sigafus 
V.  Porter  (1898)  85  Fed.  689,  29  C. 
C.  A.  391.  A  statement  must  accom- 
pany the  certificate  to  show  that  the 
question  of  law  is  applicable  to  the 
case.     City  of  Waterville  v.  Van  Slyke 

(1886)  6  Sup.  Ct  622,  116  U.  S.  699, 
29  L.  Ed.  772. 

A  statement  of  facts  found,  which  is 
merely  a  narrative  of  certain  transac- 
tions of  a  debtor  alleged  to  be  fraudu- 
lent as  to  creditors,  no  ultimate  facts 
being  stated,  with  questions  as  to 
whether  certain  conduct  rendered  a 
transfer  void  as  to  creditors,  and 
whether  under  the  circumstances  such 
transfer  was  fraudulent,  does  not  com- 
ply with  the  statute.    Jewell  v.  Knight 

(1887)  8  Sup.  Ct  193,  194,  123  U.  S. 
426,  31  L.  Ed.  190.  See  Crockett  v. 
Newton  (1855)  18  How.  581,  15  L.  Ed. 
492;  U.  S.  V.  City  Bank  of  Columbus 
(1856)  19  How.  385,  15  L.  Ed.  662. 

The  certificate  must  not  be  in  such 
form  as  to  present  the  whole  case  for 
consideration.  Graver  v.  Faurot  (1896) 
16  Sup.  Ct  799,  162  U.  S.  435,  40  L. 
Ed.  1030;  Cross  v.  Evans  (1897)  17 
Sup.  Ct.  733,  167  U.  S.  60,  42  L.  Ed. 
77;  Warner  v.  City  of  New  Orleans 
(1897)  17  Sup.  Ct  892,  167  U.  S.  467, 
42  L.  Ed.  239;  Del  Monte  Mining  & 
Milling  Co.  v.  Last  Chance  Mining  & 
Milling  Co.  (1898)  18  Sup.  Ct  895,  171 
U.  S.  55,  43  L.  J!;d.  72;  Baltimore  &  O. 

B.  R.  V.  Interstate  Commerce  Com. 
(1909)  30  Sup.  Ct.  86,  215  U.  S.  216, 
54  L.  Ed.  164.  And  should  not  be  so 
framed  as  to  carry  up  other  questions, 
or  to  serve  as  a  general  appeal.  Sig- 
afus V.  Porter  (1898)  85  Fed.  689,  29 

C.  C.  A.  391. 

To  invoke  the  exercise  of  the  jurisdic- 
tion of  the  supreme  court  in  the  in- 
struction of  the  circuit  court  of  appeals 
as  to  the  proper  decision  of  questions 
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or  propositioiis  of  law  arising  in  the 
classes  of  cases  specified,  it  is  neces- 
sary that  the  questions  or  proposition 
should  be  clearly  and  distinctly  certi- 
fiedy  and  that  the  certificate  should  show 
that  the  instruction  of  the  supreme 
court  as  to  a  proper  decision  is  desired. 
Columbus  Watch  Co.  v.  Robbins  (1893) 
13  Sup.  Ct  594,  595,  148  U.  S.  266,  37 
L.  Ed.  445;  Graver  v.  Faurot  (1896) 
162  U.  S.  435,  16  Sup.  Ct.  799,  40  L. 
Ed.  1030;  U.  S.  v.  Mayer  (1914)  35 
Sup.  Ct.  16,  235  U.  S.  55.  59  L.  Ed. 
120. 

For  form  of  certificates,  see  New 
Orleans  v.  Benjamin  (1894)  14  Sup.  Ct. 
905,  153  U.  S.  411,  38  L.  Ed.  764;  Fol- 
som  V.  U.  S.  (1895)  16  Sup.  Ct.  222, 
160  U.  S.  121,  40  L.  Ed.  363;  U.  S. 
V.  Harsha  (1899)  19  Sup.  Ct.  294,  172 
U.  S.  567,  43  li.  Ed.  556;  Cincinnati. 
H.  &  D.  R.  Co.  V.  Thiebaud  (1900)  20 
Sup.  Ct.  822,  177  U.  S.  615,  44  L.  Ed. 
911. 

16.  Effect  of  oertiflcation^-A  circuit 
court  of  appeals  will  not  withhold  a  de- 
cision of  other  questions  presented  be- 
cause on  one  out  of  many  it  desires  the 
opinion  of  the  supreme  court  Comp- 
ton  V.  Jesup  (1895)  68  Fed.  263,  15 
C.  C.  A.  397;  Sigafus  v.  Porter  (1898) 
84  Fed.  430.  28  C.  C.  A.  443.  See 
Sun  Printing  &  Publishing  Ass'n  y.  Ed- 
wards (1903)  121  Fed.  826,  58  C.  C. 
A.  162,  holding  that,  where  question  of 
jurisdiction  of  lower  court  is  certified, 
the  other  questions  will  be  reserved. 
See  U.  S.  V.  Lee  Yen  Tai  (1902)  113 
Fed.  465,  51  C.  C.  A.  299. 

See  Ogle  v.  Lee  (1804)  2  Cranch,  33, 
2  L.  Ed.  198;  Kennedy  v.  Georgia  State 
Bank  (1849)  49  U.  S.  (8  How.)  586, 
12  L.  Ed.  1209;  Veazie  v.  Wadleigh 
(1837)  11  Pet.  55,  60,  9  L.  Ed.  630; 
Silliman  v.  Hudson  River  Bridge  Co. 
(1861)  1  Black.  582,  584,  17  L.  Ed.  81; 
Goddard  v.  Coffin  (C.  C.  1849)  Fed. 
Cas.  No.  5,490;  U.  S.  v.  FuUerton  (C. 
C.  1868)  Fed.  Cas.  No.  15.175. 

17.  Recalling   certificate,  effect  of.* 

An  answer  to  a  question  certified  by 
the  circuit  court  of  appeals  respecting 
its  jurisdiction  may  be  given,  although 
the  certificate  has  been  recalled,  where 
the  answer  to  the  question  is  against 
the  jurisdiction  of  the  circuit  court  of 
appeals,  and  will  result  in  the  dismissal 
of  the  writ  of  error  from  that  court, 
which  is  the  same  result  that  would 
follow  the  dismissal  of  the  certificate. 
Good  Shot  V.  IJ.  S.  (1900)  21  Sup.  Ct 
33,  179  U.  S.  87,  45  L.  Ed.  lOL 

18.  Jurisdiction  and  authority  of  su- 
preme court.— The  supreme  court  in  the 
exeicise  of  its  jurisdiction,  unless  it  re- 
quires the  whole  record  to  be  sent  up, 
will  answer  the  propositions  of  law 
certified,  and  will  not  consider  ques- 
tions of  fact,  or  of  mixed  law  and  fact 
Stratton's  Independence  v.  Howbert 
(1913)  34  Sup.  Ct  136,  231  U.  S.  399, 
58  L.  Ed.  285. 

Where  a  question  is  certified,  and  the 
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supreme  court  requires  the  whole  rec- 
ord to  be  sent  up,  it  must  decide  the 
controversy  in  the  same  manner  as  if 
the  case  had  been  brought  to  it  by  writ 
of  error  or  appeal.  Loewe  v.  Lawlor 
(1908)  28  Sup.  Ct  301,  208  U.  S.  274, 
52  L.  Ed.  488,  13  Ann.  Cas.  815.  It 
will  determine  whether  it  will  answer 
the  questions  propounded,  or  direct  the 
whole  record  to  be  sent  up,  to  decide 
the  case.    Lau  Ow  Bew  v.  U.  S.  (1802) 

12  Sup.  Ct  517,  144  U.  S.  47,  36  L.  Ed. 
340;  Cincinnati,  H.  &  D,  R.  Co.  v. 
McKeen  (1893)  13  Sup.  Ct  840,  841, 
149  U.  S.  259,  37  L.  Ed.  225;  Farmers' 
&  Merchants'  State  Bank  v.  Armstrong 
(1891)  49  Fed.  600,  1  C.  C.  A.  394,  6 
U.  S.  App.  4.  It  cannot  consider  any 
evidence  or  agreed  statement  of  facts 
or  other  matters  sent  up  with  the  cer* 
tificate,  which  are  not  included  in  the 
pleadings  or  public  statutes  or  treaties 
bearing  on  the  question  certified.  U.  S. 
v.  Thomas  (1894)  151  U.  S.  577.  14 
Sup.  Ct  426,  38  L.  Ed.  276.  And  will 
not  even  by  consent  of  parties  take 
jurisdiction,  unless  the  certificate  pre- 
sented in  precise  form  a  point  of  law 
on  a  part  of  the  case  settled  and  stat- 
ed. Daniels  v.  Chicago  &  It  L  R.  Co. 
(1865)  3  WaU.  250,  253.  18  L.  Ed.  224. 

Defendants,  in  an  action  for  infringe- 
ment of  a  patented  rotary  mimeograph 
by  violation  of  a  license  restriction  that 
it  should  be  used  only  with  ink  made 
by  patentee,  cannot  claim,  where  the 
facts  certified  state  that  they  made  a 
direct  sale  of  the  ink  to  the  user  of  the 
mimeograph  with  knowledege  that  un- 
der the  license  she  could  not  use  the 
ink  without  infringement,  that  the  sale 
of  ink  was  not  an  infringement  as  it 
might  be  used  in  noninfringing  way. 
Henry  v.  A.  B.  Dick  Co.  (1912)  32  Sup. 
Ct  364,  224  U.  S.  1,  56  L.  Ed.  645, 
Ann.  Cas.  1913D,  880. 

See  U.  S.  V.  Briggs  (1847)  5  How. 
208,  209.  12  L.  Ed.  119;  Webster  v. 
Cooper  (1850)  51  U.  S.  (10  How.)  54, 

13  L.  Ed.  325;  Hosford  v.  Germania 
Fire  Ins.  Co.  (1888)  8  Sup.  Ct  1199, 
1201.  127  U.  S.  399,  32  L.  Ed.  196. 

19.  Answering    questlonsw-^uestiona 

will  not  be  answered  where  the  certifi- 
cate contains  no  statement  of  the  facta 
on  which  the  certified  question  arises. 
Emsheimer  v.  New  Orleans  (1902)  22 
Sup.  Ct  770,  773.  186  XJ.  S.  33,  46  L. 
Ed.  1042. 

A  question  presented  by  a  certificate 
need  not  be  answered  where  it  does  not 
propound  a  distinct  issue  of  law,  but  in 
effect  calls  for  a  decision  of  the  whole 
case.  Chicago,  B.  &  Q.  Ry.  Co.  v.  Wil- 
liams (1907)  27  Sup.  Ct  559,  205  U.  S. 
444,  51  L.  Ed.  875;  Jahn  v.  The  Fol- 
mina  (1909)  29  Sup.  Ct  363,  212  U.  S. 
354,  53  L.  Ed.  546.  15  Ann.  Cas.  748. 

Only  the  several  propositions  of  law 
certified  will  be  answered.  Stratton'a 
Independence  v.  Howbert  (1913)  34  S. 
Ct  136,  231  U.  S.  399.  58  L.  Ed.  285, 
answering  certified  questions  (1914)  211 
Fed.  1023.    Questions  certified  must  go 
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ananswered  where  they  are  not  appo- 
site to  the  facts  stated  in  the  certifi- 
cate. Seim  V.  Hurd  (1914)  34  S.  Ct. 
406,  232  U.  S.  420,  58  L.  Ed.  067,  cer- 
tified questions  answered  Woodward  Ck>. 
V.  Hurd  (1914)  34  S.  Ot  409,  232  U. 
S.  428,  58  L.  Ed.  670. 

In  answering  a  question  certified  by 
the  circuit  court  of  appeals  as  to  wheth- 
er a  sentence  was  void  because  requir- 
ing imprisonment  at  hard  labor,  which 
was  not  specifically  authorized  by  the 
statute  prescribing  the  punishment,  the 
supreme  court  will  not  express  an  opin- 
ion as  to  the  proper  action  to  be  taken 
by  the  circuit  court  in  dealing  with  the 
priaoner's  application,  since  those  mat- 
ters should  be  settled  under  the  appeal 
of  the  United  States  ta  the  circuit 
court  of  appeals  from  the  judgment  of 
the  circuit  court  discharging  the  pris- 
oner. U.  S.  V.  Pridgeon  (1894)  14  Sup. 
Ct.  746,  153  U.  S.  48,  88  L.  Ed.  631. 

Where,  on  petition  for  writ  of  habeas 
corpus,  the  judges  were  opposed  in 
opinion  on  the  lawfulness  of  the  im- 
prisonment, it  appearing  that  the  party 
having  an  interest  in  the  detention  of 
the  prisoner  had  notice  of  the  applica- 
tion, the  question  might  be  decided  on 
certificate,  notwithstanding  that  no  re- 
turn had  been  made  to  the  writ.  Ex 
parte  Milligan  (1866)  71  U.  S.  (4  WalL) 
2,  18  li.  Ed.  281. 

The  court  will  answer  unless  the 
question  involyes  a  distinct  legal  point, 
and  snfllcient  facts  are  set  forth  to 
show  its  bearing  on  the  rights  of  the 
parties.  Havemeyer  v.  Iowa  County 
(1866)  3  Wall.  294,  18  L.  Ed.  38.  The 
court  can  only  consider  the  certified 
questions.  Ogle  v.  Lee  (1804)  2  Cranch, 
33,  2  L.  Ed.  198;  Kennedy  ▼.  Georgia 
Stete  Bank  (1850)  8  How.  586,  12  L. 
Ed.  1209;  Ward  v.  Chamberlain  (1882) 
2  Black,  430,  434,  17  L.  Ed.  319;  Adams 
V.  Jones  (1838)  37  U.  S.  (12  Pet)  207, 
9  L.  Ed.  1058.  And  will  entertain  ju- 
risdiction of  questions,  several  in  num- 
ber, if  arising  at  one  time,  at  one  stage 
of  the  cause,  and  involving  substantial- 
ly but  one  point  U.  S.  v.  City  of  Chi- 
cago (1849)  48  U.  S.  (7  How.)  185,  12 
L.  Ed.  660.  But  where  the  points  are 
not  certified,  the  court  will  not  take 
jurisdiction,  though  the  same  can  be  as- 
certained from  the  record.  Wolf  v. 
Usher  (1830)  3  Pet  269,  7  L.  Ed.  675. 

Where  the  points  are  too  imperfectly 
stated  to  enable  the  court  to  pronounce 
any  opinion  upon  them,  it  will  merely 
certify  that  they  are  too  imperfectly 
stated.  Perkins  v.  Hart  (1826)  11 
Wheat  237,  257,  6  L.  Ed.  463. 

Where  a  question  in  a  certificate  is 
too  indefinite,  even  in  connection  with 
facts  appearing  in  the  record,  to  admit 
of  an  answer,  it  will  be  passed  over  as 
immaterial.  Town  of  Enfield  v.  Jor- 
dan (1887)  119  U.  S.  680,  7  Sup.  Ot 
358,  30  L.  Ed.  523. 

Where  the  Supreme  Court  is  equally 
divided  on  a  certificate  of  division  in 
opinion  of  the  judges  of  the   Circuit 


Oourt,  the  case  will  be  remanded  to  the 
Circuit  Oourt  without  answer.  Han- 
nauer  v.  Woodruff  (1870)  10  Wall.  482, 
19  L.  Ed.  991;  Richey  v.  Williams 
(1871)  20  L.  Ed.  238. 

See  Wayman  v.  Southard  (1825)  10 
Wheat  1,  20,  6  L.  Ed.  253;  Baltimore 
&  O.  R.  Oo.  V.  Marshall  County  Sup'rs 
(1869)  131  U.  S.  (Appendix)  xdx,  19  L. 
Ed.  452;  U.  S.  v.  Reese  (1875)  92  U. 
8.  214.  222.  23  L.  Ed.  563;  Colorado 
O.  R.  Oo.  V.  White  (1879)  101  U.  S.  98, 
25  L.  Ed.  860;  Otoe  County  ▼.  Baldwin 
(1884)  4  Sup.  Ct  265,  273,  111  U.  S.  1, 
28  L.  Ed.  331. 

20.  Dismissing  or  remanding  oause.— 

Where  a  certificate  does  not  contain 
a  proper  statement  of  the  facts  upon 
which  the  questions  of  law  arise,  the 
case  should  be  dismissed,  under  Su- 
preme Oourt  rule  37,  though  the  record 
is  sent  up.  Cincinnati,  H.  &  D.  R.  Oo. 
V.  McKeen  (1893)  149  U.  S.  259,  13 
Sup.  Ot  840,  37  L.  Ed.  725. 

When  questions  certified  are  so  gen- 
eral as  to  require  the  court  to  deter- 
mine all  questions  of  law  which  may 
be  lurking  in  the  record,  the  certificate 
will  be  dismissed.  Cross  v.  Evans 
(1897)  17  S.  Ot  733,  167  U.  S.  60,  42 
L.  Ed.  77. 

The  certificate  will  be  dismissed 
where  it  does  not  present  distinct 
points  or  propositions  of  law,  so  that 
each  can  be  distinctly  answered  with  re- 
gard to  other  issues  of  law  involved, 
and  where  the  questions  are  stated  in 
such  form  as  to  require  the  Supreme 
Oourt  to  dispose  of  the  whole  case.  U. 
S.  V.  Union  Pac.  R.  Oo.  (1897)  18  Sup. 
Ot  167,  169,  168  U.  S.  505,  42  L.  Ed. 
559. 

In  a  suit  to  enjoin  infringement  of  a 
patent,  and  for  an  order  to  show  cause 
why  defendant  should  not  be  punished 
for  contempt  in  disobeying  a  former 
injunction,  a  certificate  as  to  whether 
defendant  has  infringed  will  be  dismiss- 
ed. California  Artificial  Stone  Pav.  Oo. 
V.  Molitor  (1885)  113  U.  S.  609,  5  Sup. 
Ot  618,  28  L.  Ed.  1106. 

Where  the  whole  case  has  been  sent 
up  on  a  certificate,  the  case  will  be  dis- 
missed for  want  of  jurisdiction.  Nes- 
mith  V.  Sheldon  (1848)  6  How.  41,  43, 
12  L.  Ed.  335.  Or  remanded.  Saun- 
ders V.  GJould  (1830)  29  U.  S.  (4  Pet) 
392,  7  L.  Ed.  897;  Spratt  v.  Spratt 
(1830)  4  Pet  393,  7  L.  Ed.  897;  U.  S. 
V.  Bailey  (1835)  9  Pet.  267,  274,  9  L. 
Ed.  124;  U.  S.  v.  Stone  (1840)  14  Pet 
524,  525,  10  L.  Ed.  572;  Nesmith  v. 
Sheldon  (1848)  47  U.  S.  (6  How.)  41.  12 
L.  Ed.  335;  Webster  v.  Cooper  (1850) 
10  How.  54,  55,  13  L.  Ed.  325;  Dennis- 
town  V.  Stewart  (1855)  59  U.  S.  (18 
How.)  565,  15  L.  Ed.  489;  City  of  Wa- 
terville  v.  Van  Slyke  (1886)  116  U.  S. 
699,  6  Sup.  Ot.  622,  29  L.  Ed.  772; 
Williamsport  Nat  Bank  v.  Knapp 
(1886)  119  U.  S.  357,  7  Sup.  Ot  274,  30 
L.  Ed.  446;  Hosford  v.  Germania  Fire 
Ins.  Oo.  (1888)  127  U.  S.  399.  8  Sup. 
Ot  1199,  32  L.  Ed.  196.     See  U.  S.  v. 


(1749) 


§  1216 


THB  JUDICIAL  GODB 


(Tit.  12c 


Chicago  (1840)  7  How.  185,  191,  12  L. 
Ed.  660;  Weeth  ▼.  New  England  Mort- 
gage Security  Co.  (1882)  1  Sup.  Ct  91, 
106  U.  S.  605,  27  L.  Ed.  99;  City  of 
WaterviUe  v.  Van  Slyke  (1886)  6  Sup. 
Ct.  622.  116  U.  S.  699.  29  L.  Ed.  772. 

21.  Authority  of  circuit  oourts  of  ap- 
peals after  Instructions  by  tho  supreme 
court.— A  Circuit  Court  of  Appeals 
which  has  stated  facts  to  the  Supreme 
Court  as  the  basis  for  questions  of  law 
certified  will  not  re-examine  such  ques- 
tions of  fact  on  the  same  record  after 
the  instructions  of  the  Supreme  Court 
have  been  received.  The  Folmina 
(1909)  173  Fed.  615.  97  C.  C.  A.  557 
(writ  of  certiorari  denied  The  Folmina 
V.  Jahn  [19101  30  Sup.  Ct.  409,  215  U. 
S.  608,  54  L.  Ed.  347) ;  A.  B.  Dick  Co.  v. 
Henry  (C.  C.  A.  1912)  198  Fed,  87,  117 
C.  C.  A.  293. 

See  Coleman  v.  Hudson  River  Bridge 
Co.  (C.  C.  1862)  Fed.  Cas.  No.  2.983, 
holding  that  on  certificate  on  a  question 
of  jurisdiction,  dismissed  by  the  su- 
preme court  because  of  an  equal  divi- 
sion of  opinion,  the  circuit  court  must 
enter  a  decree  dismissing  the  MIL 

Cited  without  definite  application, 
Bate  Refrigerating  Co.  v.  Sulzberger 
(1895)  15  Sup.  Ct  508,  509.  157  U.  S. 
1,  39  L.  Ed.  601;  Loeb  v.  Trustees  of 
Columbia  Tp.  (1900)  21  Sup.  Ct  174, 
177.  179  U.  S.  472,  45  L.  Ed.  280; 
Board  of  Commissioners  of  Wilkes 
County  V.  W.  N.  Coler  &  Co.  (1901) 
21  Sup.  Ct  458,  460,  180  U.  S.  506,  45 
L.  Ed.  642;  Evans  v.  Nellis  (1902)  23 
Sup.  Ct  74,  76,  187  U.  S.  271,  47  L. 
Ed.  173;  C.  Elliott  &  Co.  v.  Toeppner 
(1902)  23  Sup.  Ct  133,  136,  187  U.  S. 
327.  47  L.  Ed.  200;  Bleistein  v.  Don- 
nldson  Lithographing  Co.  (1903)  23  S. 
Ct  298,  299.  188  U.  S.  239,  47  L.  Ed. 
460;  Board  of  Com'rs  of  Wilkes  County 
V.  W.  N.  Coler  &  Co.  (1903)  23  Sup.  Ct. 
738. 190  U.  S.  107,  47  L.  Ed.  971;  Hep- 
ner  v.  U.  S.  (1909)  29  Sup.  Ct  474,  475, 
213  U.  S.  103,  53  L.  Ed.  720.  27  L. 
R.  A.  (N.  S.)  739,  16  Ann.  Cas.  960; 
Bentler  v.  Grand  Trunk  Junction  R.  Co. 


(1912)  32  Sup.  Ct  402,  224  U.  Su 
85.  56  L.  Ed.  679;  The  Jason  (1912) 
32  Sup.  Ct  560,  562,  225  U.  S.  32,  56 
L.  Ed.  969;  Anderson  v.  Pacific  Co&st 
Steamship  Co.  (1912)  32  Sup.  Ct  626, 
225  U.  S.  187,  56  L.  Ed.  1047;  Jor- 
dan V.  Roche  (1913)  33  Sup.  Ct  573. 
228  U.  S.  436,  57  L.  Ed.  908;  U.  S. 
V.  McCord  (1914)  34  Sup.  Ct  550,  233 
U.  S.  157,  58  L.  Ed.  893;  Illinois  a 
R.  Co.  V.  Behrens  (1914)  34  Sup.  Ct 
646,  233  U.  S.  473,  58  L.  Ed.  1051. 
Ann.  Cas.  1914C,  163;  In  re  Bostoa 
Dry  Goods  Co.  (1904)  125  Fed.  226, 
60  C.  C.  A.  118  (writ  of  certiorari  de- 
nied 24  Sup.  Ct  848,  192  U.  S.  604,  48 
L.  Ed.  584);  Kuhn  v.  Fairmont  Coal 
Co.  (1910)  179  Fed.  191,  102  C.  C.  A 
457,  66  W.  .Va.  711;  Hurd  v.  Seim 
(1911)  191  Fed.  832,  112  C.  C.  A  346; 
Citizens'  Banking  Co.  v.  Ravenna  Nat 
Bank  (1912)  202  Fed.  892,  121  C.  C 
A.  250;  Davis  v.  Bfaden  (1836)  10 
Pet  286,  289,  9  L.  Ed.  427;  Hudgins 
V.  Kemp  (1855)  18  How.  530.  538,  5  L. 
Ed.  511;  Parks  v.  Booth  (1880)  102  U. 
S.  96,  26  L.  Ed.  54;  Union  Nat  Bank 
V.  Bank  of  Kansas  City  (1890)  10 
Sup.  Ct  1013.  1015.  136  U.  S.  223, 
84  L.  Ed.  341:  The  Max  Morris  v. 
Curry  (1890)  11  Sup.  Ct  29,  30,  137 
U.  S.  1,  34  li.  Ed.  586;  U.  S.  v.  Sauges 
(1892)  12  Sup.  Ct  609,  613,  144  U. 
S.  810,  36  L.  Ed.  445;  Cross  v.  U. 
S.  (1892)  12  Sup.  Ct  842,  843,  145 
U.  S.  571,  86  L.  Ed.  821;  In  re  Le- 
high Min.  &  Mfg.  Co.  (1895)  15  Sup. 
Ct  375,  376,  156  U.  S.  322,  39  L.  Ed. 
438;  Bristol  v.  U.  S.  (1904)  129  Fed. 
87,  63  C.  C.  A.  529;  Heinze  v,  Butte 
&  B.  Consol.  Min.  Co.  (1904)  129  Fed. 
274.  277,  63  C.  C.  A.  388  (writ  of  cer- 
tiorari denied  [1904]  24  Sup.  Ct  856, 
194  U.  S.  632,  48  L.  Ed.  1159) ;  Gibson 
V.  Peters  (C.  C.  1888)  36  Fed.  487 
(afllrmed  [1893]  14  Sup.  Ct  134.  150 
U.  S.  342,  37  L.  Ed.  1104);  Harmon 
V.  U.  S.  (C.  C.  1890)  43  Fed.  817,  820; 
Taylor  v.  U.  S.  (C.  C.  1891)  45  Fed. 
531,  542,  reversed  (1893)  13  Sup.  CJt 
479,  147  U.  S.  695,  37  L.  Ed.  335. 


§  1217.  (Jud.  Code,  §  240.)  Certiorari  to  circuit  court  of  appeals. 
In  any  case,  civil  or  criminal,  in  which  the  judgment  or  decree 
of  the  circuit  court  of  appeals  is  made  final  by  the  provisions  of 
this  Title,  it  shall  be  competent  for  the  Supreme  Court  to  require, 
by  certiorari  or  otherwise,  upon  the  petition  of  any  party  thereto, 
any  such  case  to  be  certified  to  the  Supreme  Court  for  its  review  and 
determination,  with  the  same  power  and  authority  in  the  case  as  if 
it  had  been  carried  by  appeal  or  writ  of  error  to  the  Supreme  Court. 

Act  March  3,  1891,  c.  517,  S  6,  26  Stat  828.    Act  March  8,  1911»  c  231,  f 
240,  36  Stat  1157. 

Notes  of  Deeisions 


1.  Construction  and  operation  In  general.        6. 

2.  Jurisdiction  to  issue  certiorari  in  gen- 

eral. 6. 

8.    Nature  and  character  of  causes  or  decl-        7. 
slons  reviewable  on  certiorari  in  gen- 
eral. 8. 

i.    Judgments  and  decrees  of  circuit        9. 

courts  of  appeals  made  llnaL 


Nature  and  character  of  questions  re- 
viewable on  certiorari. 

Purpose  of  certiorari. 

Application  to  court  for  stay  to  allow 
application  for  certiorari. 

Time  of  taking  proceedings. 

Application  for  certiorari  and  proceed- 
ings thereon  and  record. 
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10.  Affect  of  awaMlng  or  refusing  cer- 
tiorari. 

IL  Scope  of  rcTlew  and  determination  of 
cause. 

12.  Instructions  as  to  applications  for  writs 
of  certiorari  under  Act  of  March  3. 
1891. 

1.  Construction  and  operation  In  gen  J 
•ral.— The  supervision  of  the  supreme 
court  is  secured  in  the  interest  of  ju- 
risprudence and  uniformity  of  decision. 
Columbus  Watch  Co.  v.  Robbins  (1803) 
13  Sup.  Ct  694.  148  U.  S.  266,  37  L. 
Ed.  445.  The  power  to  issue  certiorari 
i9  not  limited  to  the  cases  mentioned  in 
this  section,  but  the  writ  may  issue  in 
the  exercise  of  the  power,  under  R,  S. 
f  716,  post,  S  1239.  Ex  parte  Chet- 
wood  (1897)  17  S.  Ct  385,  165  U.  S. 
443,  41  J  J,  Ed.  782;  Whitney  v.  Dick 
(1906)  26  Sup.  Ct.  584,  202  U.  S.  132, 
50  L.  Ed.  963;  McClellan  v.  Carland 
(1910)  30  Sup.  Ct.  501,  603,  217  U.  S. 
268.  64  L.  Ed.  762. 

2.  Jurisdiction  to  Issue  certiorari  In 
general.— The  ]}ower  of  determining 
what  cases  shall  be  brought  up  is  vest- 
ed in  the  supreme  court  Warner  v. 
New  Orleans  (1897)  17  Sup.  Ct  892, 
176  U.  S.  474,  42  L.  Ed.  239;  Ander- 
son V.  Moyer  (D.  C.  1912)  193  Fed. 
499.  It  may  by  certiorari  direct  any 
case  to  be  certified,  except  those 
which  may  be  reviewed  by  appeal  or 
writ  of  error.  Lau  Ow  Bew  v.  U.  S. 
(1892)  12  Sup.  Ct  517,  144  U.  S.  47,  36 
L.  Ed.  340;  Aztec  Min.  Co.  v.  Ripley 
(1894)  14  Sup.  Ct  236,  151  U.  S.  79, 
38  L.  Ed.  80;  Forsyth  v.  City  of  Ham- 
mond (1897)  17  Sup.  Ct  665,  166  U. 
S.  506,  41  L.  Ed.  1095;  Titie  Guaranty 
&  Surety  Co.  v.  U.  S.  to  the  Use  of 
General  Electric  Co.  (1912)  32  Sup. 
Ct  168,  222  U.  S.  401,  56  L.  Ed.  248. 
See  Hyde  v.  Shine  (1905)  25  Sup.  Ct 
760,  199  U.  S.  62,  50  L.  Ed.  90,  as  to 
certiorari  being   a   discretionary    writ 

3.  Nature  and  character  of  causes  or 
decisions  reviewable  on  certiorari  In 
0eneral^*The  p'ower  to  issue  certiorari 
is  confined  to  cases  not  reviewable  by 
writ  of  error  or  appeal.  Lau  Ow  Bew 
V.  U.  S.  (1892)  12  Sup.  Ct  517,  144 
U.  S.  47,  36  L.  Ed.  340;  American 
Constr.  Co.  v.  Jacksonville,  T.  &  K. 
W.  Ry.  Co.  (1893)  13  Sup.  Ct  758,  148 
U.  a  372,  37  L.  Ed.  486;  Forsyth  v. 
Hammond  (1897)  17  Sup.  Ct  665,  166 
U.  S.  506,  41  L.  Ed.  1095;  Title  Guar- 
anty &  Surety  Co.  v.  U.  S.  to  Use  of 
General  Electric  Co.  (1912)  32  Sup. 
Ct  168,  222  U.  S.  401,  56  L.  Ed.  248, 
granting  motion  to  vacate  supersedeas 
(1911)  187  Fed.  98,  109  C.  C.  A.  106, 
which  affirms  U.  S.  v.  Schofield  (C.  C. 
1910)  182  Fed.  240,  writ  of  certiora- 
ri denied  Title  Guaranty  &  Surety  Co. 
V.  U.  S.  to  Use  of  General  Electric 
Co.  (1911)  32  Sup.  Ct  623,  223  U.  S. 
720,  56  L.  Ed.  629;  U.  S.  v,  Beatty 
(1914)  34  Sup.  Ct  392,  232  U.  S.  463, 
68  Jm  Ed.  686. 

A  decision  dismissing  for  want  of  ju- 
rifldiction  a  case  in  which  the  judgment 


is  final,  is  reviewable  on  certiorari 
Kingman  &  Co.  v.  Western  Mfg.  Co. 
(1898)  18  S.  Ct  786,  170  U.  S.  675,  42 
L.  Ed.  1192. 

Lack  of  finality  in'  decree  reversing 
order  of  a  circuit  court  granting  a  pre- 
liminary injunction  will  not  prevent  a 
review  by  certiorari,  where  the  record 
presented  the  whole  case  to  that  court 
so  that  it  might  properly  have  been 
finally  disposed  of  in  terms  by  its  de- 
cree. Harriman  v.  Northern  Securi- 
ties Co.  (1905)  25  Sup.  Ct  493,  197  U. 
S.  244,  49  L.  Ed.  739,  affirming  judg- 
ment Northern  Securities  Co.  v.  Harri- 
man (1905)  134  Fed.  331,  67  C.  C.  A. 
245,  and  order  (C.  C.  1904)  132  Fed. 
464,   reversed. 

Certiorari  is  the  proper  method  of 
obtaining  a  review  of  a  decision  made 
under  Bankruptcy  Act,  §  24b.  Holden 
▼.  Stratton  (1903)  24  Sup.  Ct  45,  47, 
191  U.  S.  115,  48  L.  Ed.  116. 

The  power  to  review  by  certiorari, 
extends  to  cases  brought  to  the  circuit 
court  of  appeals  by  appeals  from  an 
interlocutory  decree  under  section  1121, 
ante.  American  Const.  Co.  v.  Jackson- 
ville, T.  &  K.  W.  Ry.  Co.  (181)3)  13 
Sup.  Ct  758,  762,  148  U.  S.  372,  37 
L.  Ed.  486. 

Under  Jud.  Code,  §  128,  ante.  §  1120, 
no  appeal  would  lie  from  a  final  decree 
from  that  court  because  the  original 
jurisdiction  depends  entirely  upon  di- 
verse citizenship.  But  power  to  re- 
view, on  certiorari  a  decision  of  a 
circuit  court  of  appeals  rendered  on 
appeal  from  interlocutory  order  is  in- 
tended to  be  and  is  sparingly  exercised. 
Denver  v.  New  York  Trust  Co.  (1913) 
33  Sup.  Ct  657,  229  U.  S.  123,  57  L. 
Ed.  1101. 

The  Supreme  Court  may  issue  certio- 
rari to  bring  up  for  review  denial  of 
an  original  application  for  mandamus 
to  compel  the  judge  of  a  Circuit  Court 
to  proceed  with  and  determine  an  ac- 
tion pending  before  it  McClellan  v. 
Cariand  (1910)  30  S.  Ct  501,  217  U. 
S.  268,  54  L.  Ed.  762. 

The  power  to  require  a  Circuit  Court 
of  Appeals  by  certiorari  to  send  up  for 
review  cases  pending  before  the  latter 
court  extends  to  a  case  pending  in  that 
court  on  an  appeal  from  a  decree  of  a 
Circuit  Court  entered  pursuant  to  the 
mandate  of  the  Circuit  Court  of  Ap- 
peals on  a  prior  appeal.  St  Louis,  K. 
C.  &  C.  R.  Co.  V.  Wabash  R.  Co. 
(1910)  30  S.  Ct  510,  217  U.  S.  247,  54 
L.  Ed.  752,  modifying  decree  (1907) 
152  Fed.  849,  81  C.  C.  A.  643. 

A  final  decree  of  a  Circuit  Court  of 
Appeals  in  a  suit  to  enjoin  the  in- 
fringement of  a  trade-mark  registered 
under  Act  Feb.  20,  1905,  post,  §  9485 
et  seq.,  can  be  reviewed  on  certiorari. 
Hutchinson,  Pierce  &  Co.  v.  Loewy 
(1910)  30  S.  Ct  613,  217  U.  S.  457,  54 
L.  Ed.  838. 

A  judgment  of  a  Circuit  Court  of 
Appeals  that  condemnation  proceedings 
are  not  a  suit  within  the  removal  stat- 
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utes,  reversing  the  decree  of  Circuit 
Court  granting  temporary  injunction  on 
a  bill  in  aid  of  an  attempt  to  remove 
such  proceedings  from  a  state  court,  is 
equivalent  of  a  direction  to  enter  a 
final  decree  against  the  complainant 
for  want  of  jurisdiction.  Metropolitan 
Water  Co.  v.  Kaw  Valley  Drainage 
Dist.  of  Wyandotte  County,  Kan.  (1912) 
32  Sup.  Ct  246,  223  U.  S.  519,  56  L. 
Ed.  533. 

Certiorari  will  issue  where  the  judge 
who  heard  the  cause  also  sat  in  the 
Circuit  Court  of  Appeals,  contrary  to 
Judicial  Code,  {  120,  ante,  §  1112, 
though  no  objection  was  made  in  tho 
appellate  court.  William  Cramp  & 
Sons  S.  &  E.  B.  Co.  v.  International 
Curtis  M.  T.  Co.  (1913)  33  Sup.  Ct 
722,  228  U.  S.  645,  57  L.  Ed.  1003. 

See  (1893)  20  Op.  Atty.  Gen.  533,  as 
to  certiorari  in  customs  revenue  cases. 

Certiorari  to  review  a  judgment,  re- 
versing a  judgment  and  remanding  the 
cause  for  further  proceedings  is  not 
available.  Chicago  &  N.  W.  Ry.  Co.  ▼. 
Osborne  (1892)  13  Sup.  Ct.  281,  282, 
146  U.  S.  354,  36  L.  Ed.  1002.  It  will 
not  lie  to  review  the  action  of  the  cir- 
cuit court  of  appeals  in  dismissing,  on 
motion,  an  appeal  from  the  dismissal 
by  the  circuit  court  of  a  bill  for  in- 
junction, in  obedience  to  a  decree  of 
the  circuit  court  of  appeals,  made  on 
the  merits  in  an  appeal  from  the  in- 
terlocutory decree  of  the  circuit  court 
granting  the  injunction.  Smith  v.  Vul- 
can Iron  Works  (1897)  17  S.  Ct.  407, 
165  U.  S.  518,  41  L.  Ed.  810.  It  can- 
not properly  be  issued  to  require  the 
circuit  court  of  appeals  to  send  up  a 
cause  over  which  it  has  no  jurisdiction 
for  determination  on  the  merits,  when 
it  has  not  rendered  any  decision  in  the 
case,  but  has  merely  certified  the  ques- 
tion of  its  jurisdiction.  Good  Shot  v. 
U.  S.  (1900)  21  S.  Ct  33.  179  U.  S. 
87,  45  L.  Ed.  101. 

Allowance  of  interest  in  admiralty 
cases  is  discretionary,  and  not  review- 
able, except  in  a  very  clear  case.  The 
Albert  Dumois  (1900)  20  Sup.  Ct  595, 
601,  177  U.  S.  240,  44  L.  Ed.  751. 
Discretion  of  trial  court  in  new  trial 
cannot  be  reviewed.  Ward  v.  Joslin 
(1902)  22  Sup.  Ct  807,  811,  186  U.  S. 
142,  46  L.  Ed.  1093. 

A  decree  in  admiralty  for  limitation 
of  liability  held  not  finaL  Deslions  v. 
La  Compagnie  Generale  Transatlan- 
tique  (1908)  28  Sup.  Ct  664,  210  U.  S. 
95,  52  L.  Ed.  973. 

Certiorari  to  review  a  judgment  of 
the  Circuit  Court  of  Appeals  reversing 
a  conviction  below  cannot  be  granted. 
Want  of  power  cannot  be  helped  out  by 
Act  March  2,  1907,  c.  2564,  post,  § 
1704.  U.  S.  V.  Dickinson  (1909)  29 
Sup.  Ct  485,  488,  213  U.  S.  92,  53  L. 
Ed.  711. 

Action  of  trial  court  in  entering  a 
pro  forma  decree  to  expedite  a  final  de- 
cision of  the  cause  in  the  Circuit  Court 
of  Appeals  does  not  authorize  certio- 
rari, when  no  objection  was  made  at 
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the  trial  court  or  in  the  Circuit  Ourt 
of  Appeals.  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  v.  Interna- 
tional Curtis  Marine  Turbine  Go. 
(1913)  33  S.  Ct  722,  228  U.  S.  645, 
57  L.  EJd.  1003,  reversing  decree  Inter- 
national Curtis  Marine  Turbine  Go.  v. 
William  Cramp  &  Sons  Ship  &  Engine 
Bldg.  Co,  (1913)  202  Fed.  932,  121  a 
C.  A.  290.  See  Street  &  Smith  v.  At- 
las Mfg.  Co.  (1913)  34  Sup.  Ct.  73, 
231  U.  S.  348,  58  L.  Ed.  262. 

4. Judgments    and    decrees   of 

circuit  courts  of  appeals  made  fleal/- 
See,  ante,  §  1120,  and  notes  thereunder. 

5.  Nature  and  character  of  questioss 
reviewable  on  certlorart.n-Juri8diction 
to  review  by  certiorari  should  be  spar- 
ingly exercised,  and  only  in  cases  of 
peculiar  gravity  and  general  impor- 
tance, or  in  cases  affecting  relations 
with  foreign  governments,  or  to  secure 
uniformity  of  decisions.  Ex  parte  Laa 
Ow  Bew  (1891)  12  Sup.  Ct  43.  141  TJ. 
S.  583,  35  L.  Ed.  868;  In  re  Woods 
(1892)  12  Sup.  Ct  417,  143  U.  S.  202, 
36  L.  Ed.  125;  Lau  Ow  Bew  v.  U.  S. 
(1892)  12  Sup.  Ct  517,  144  U.  S.  47, 
36  L.  Ed.  340;  American  Construction 
Co.  V.  Jacksonville.  T.  &  K.  W.  Ry. 
Co.  (1893)  13  Sup.  Ct  758,  763.  148 
U.  S.  372,  37  L.  Ed.  486;  The  Three 
Friends  (1897)  17  Sup.  Ct  495.  166 
U.  S.  1,  41  L.  Ed.  897;  Forsyth  v. 
Hammond  (1897)  17  Sup.  Ct  665.  166 
U.  S.  506,  41  L.  Ed.  1095;  Fields  v. 
U.  S.  (1907)  27  Sup.  Ct  543,  205  U. 
S.  292,  51  L.  Ed.  807;  McClellan  v. 
Cariand  (1910)  30  Sup.  Ct  501,  217 
U.  S.  268,  54  L.  Ed.  762;  U.  S.  v.  Ri- 
mer (1911)  31  Sup.  Ct  596.  220  U.  8. 
547,  55  L.  Ed.  578;  Anderson  v.  Moyer 
(D.  C.  1912)  193  Fed.  499. 

A  decision  that  a  Chinese  merchant, 
domiciled  here  for  17  years  and  with 
a  large  established  business,  must  on 
return  from  a  visit  to  China,  present 
the  certificate  required  by  the  Chinese 
Exclusion  Act,  notwithstanding  his  offer 
of  other  satisfactory  evidence  of  his 
status  as  a  merchant,  presents  a  ques- 
tion of  such  importance  as  to  justify 
certiorari.  Ex  parte  Lau  Ow  Bew 
(1891)  12  Sup.  Ct  43,  45,  141  U.  S. 
583,  35  L.  Ed.  868;  Lau  Ow  Bew  v. 
U.  S.  (1892)  12  Sup.  Ct  517.  520,  144 
U.  S.  47,  36  L.  Ed.  340.  The  writ  wiU 
be  issued  in  a  case  of  great  public  con- 
cern, involving  the  interpretation  of 
our  neutrality  laws,  pending  an  insur- 
rection against  a  foreign  government 
The  Three  Friends  (1897)  17  S.  Ct 
495,  166  U.  S.  1,  41  L.  Ed.  897,  revers- 
ing decree  (D.  C.  1897)  78  Fed.  175. 

The  power  to  issue  certiorari  is  prop- 
erly exercised  where  there  is  a  con- 
flict between  a  circuit  court  of  appeals 
and  the  supreme  court  of  the  state  as 
to  whether  a  large  body  of  land  has 
been  annexed  to  a  city.  Forsyth  v. 
Hammond  (1897)  17  Sup.  Ct  065,  168 
U.  S.  506,  41  L.  Ed.  1096. 

Certiorari  wiU  be  allowed,  where  the 
importance  of  the  case  demands  it»  tfi 
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avoid  any  question  as  to  the  jurisdic- 
tion of  the  Supreme  Ck>urt  of  a  writ  of 
error  duly  allowed,  where  an  application 
for  certiorari  was  made  after  a  motion 
to  dismiss  the  writ  of  error  was  filed. 
Montana  Mining  Co.  v.  6t.  Louis  Min- 
ing &  MilUng  Co.  (1907)  27  Sup.  Ct 
254,  255,  204  U.  S.  204,  51  L.  Ed.  444. 

Certiorari  should  be  granted  in  a  case 
in  which  is  involved  the  construction 
of  a  prior  decree  of  a  circuit  court,  af- 
firmed by  the  Supreme  Court,  on  which 
.  depends  the  extent  of  the  use  by  one 
railway  company  of  the  track,  right  of 
way,  and  terminal  facilities  of  another, 
as  well  as  the  rights  of  access  by  the 
one  company  to  industries  established 
olong  the  line  of  the  other.  St.  Louis, 
K.  C.  &  C.  R.  Co.  V.  Wabash  R.  Co. 
(3909)  30  Sup.  Ct.  510,  612,  217  U.  S. 
247,  54  L.  Ed.  752. 

A  question  whether,  in  an  action  for 
personal  injuries,  a  judgment  of  dis- 
missal, at  the  close  of  plaintifiTs  evi- 
dence, is  a  bar,  under  the  state  law, 
to  another  suit  on  the  same  cause  of 
action,  or  whether  the  law  as  to  the 
recovery  of  a  servant  against  his  mas- 
ter was  properly  applied  to  the  facts 
in  evidence,  is  not  such  as  to  call  for 
the  exercise  of  such  discretion.  In  re 
Woods  (1892)  12  Sup.  Ct.  417,  418,  143 
U.  S.  202,  36  L.  Ed.  125. 

Where  the  circuit  court  of  appeals 
entertains  an  appeal  from  an  order  ap- 
pointing a  receiver  for  a  railroad  com- 
pany and  enjoining  the  disposition  of 
its  property,  and  not  only  modifies  the 
injunction,  but  also  directs  the  circuit 
court  to  diischarge  the  receiver  and  re- 
store the  property  to  the  company,  the 
case  is  not  one  for  the  interposition  of 
the  supreme  court  by  certiorari.  Amer- 
ican Construction  Co.  v.  Jacksonville, 
T.  &  K.  W.  Ry.  Co.  (1893)  13  Sup.  Ct. 
758,  764,  148  U.  S.  372,  37  L.  Ed.  486. 

Certiorari  to  review  a  judgment  in  a 
criminal  case  will  not  be  granted,  where 
such  case,  however  important  it  may 
be  to  the  petitioner,  does  not  involve  a 
question  of  gravity  and  general  impor- 
tance; there  being  no  conflict  between 
the  decisions  of  state  and  federal  courts, 
or  between  those  of  federal  courts  of 
different  circuits,  and  nothing  affecting 
international  relations.  Fields  v.  U.  S. 
(1907)  27  Sup.  Ct.  543,  544,  205  U.  S. 
292,  51  L.  Ed.  807. 

6.  Purpose  of  eertiorarl.— Except  as 
provided  in  this  section,  certiorari  can- 
not be  made  to  serve  the  purpose  of  an 
appeal  or  writ  of  error.  American 
Construction  Co.  v.  Jacksonville,  T.  & 
K.  W.  Ry.  Co.  (1893)  13  Sup.  Ct.  758, 
702,  148  U.  S.  372,  37  L.  Ed.  486. 
No  right  of  appeal  is  givei\  by  the  pro- 
vision that  a  case  may  be  brought  to  the 
supreme  court  "by  certiorari  or  other- 
wise," as,  if  some  other  order  or  writ 
ipay  be  resorted  to,  it  must  be  ejusdem 
generis  with  certiorari.  Huguley  Mfg. 
Co-  V.  Galeton  Cotton  Mills  (1902)  22 
a  Ct.  452,  184  U.  S.  290,  46  L.  Ed. 


546,  dismissing  appeal  (1899)  94  Fed. 
269,  36  C.  C.  A  236. 

Certiorari  cannot  independently  be 
used  to  supply  the  place  of  a  writ  of 
error  for  the  mere  correction  of  errors 
below,  because  of  R,  S.  $  716,  post,  § 
1239.  U.  S.  V.  Dickinson  (1909)  29  S. 
Ct  485,  213  U.  S.  92,  53  L.  Ed.  711. 

7.  Applieation  to  oourt  for  stay  to  al- 
low application  for  certlorarl.^Where 

mandate  has  gone  to  the  Circuit  Court, 
an  application  for  a  stay  to  allow  plain- 
tiff in  error  to  apply  for  certiorari 
should  be  made  there,  and  not  to  the 
Circuit  Court  of  Appeals.  Oceanic 
Steam  Navigation  Co.  v.  Watkins 
(1911)  188  Fed.  909,  110  C.  C.  A.  543, 
writ  of  certiorari  denied  (1911)  32 
Sup.  Ct.  524,  223  U.  S.  723,  56  L.  Ed. 
631. 

8.  Time  of  taking  proceedings.— It  is 

left  to  the  discretion  of  the  supreme 
court  to  determine  at  what  stage  of 
the  proceedings  it  will  exercise  the  pow- 
er to  issue  certiorari  in  a  case  in  the 
circuit  court  of  appeals  on  appeal  from 
an  interlocutory  decree.  American 
Const  Co.  V.  Jacksonville,  T.  &  K.  W. 
Ry.  Co.  (1893)  13  Sup.  Ct  758,  762, 
148  U.  S.  372,  37  t.  Ed.  486. 

In  a  cause  which  is  made  "final**  by 
§  1120,  ante,  the  supreme  court  may 
issue  certiorari  to  the  circuit  court  of 
appeals  to  bring  up  a  cause  pending 
therein,  before  that  court  has  acted  on 
it  U.  S.  V.  The  Three  Friends  (1897) 
17  S.  Ct  495,  497,  166  U.  S.  1,  41  L. 
Ed.  897,  reversing  decree  (D.  C.  1897) 
78  Fed.  175. 

Certiorari  may  issue  to  a  circuit  court 
of  appeals  after  final  disposition  of  the 
case  in  that  court,  and  it  is  immaterial 
that  the  mandate  has  already  gone 
down.  The  Conqueror  (1897)  17  S. 
Ct.  510,  166  U.  S.  110,  41  L.  Ed.  937, 
reversing  decree  (D.  C.  1892)  49  Fed. 
99. 

The  power  to  issue  may  be  exercised 
at  any  time  during  pendency  of  the  case 
in  the  circuit  court  of  appeals,  if  one 
which  would  otherwise  be  finally  deter- 
mined in  that  court.  Forsyth  v.  City 
of  Hammond  (1897)  17  S.  Ct  665,  166 
U.  S.  506,  41  L.  Ed.  1095,  reversing 
decree  (1896)  71  Fed.  443,  18  C.  C.  A. 
175.  See  The  Conqueror  (1897)  17 
S.  Ct  510,  166  U.  S.  110,  41  L.  Ed. 
937,  reversing  decree  (D.  C.  1892)  49 
Fed.  99;  Ay  res  v.  Polsdorfer  (1903) 
23  S.  Ct.  196,  187  U.  S.  585,  47  L.  Ed. 
314;  Bonin  v.  Gulf  Co.  (1905)  25  Sup. 
Ct  608,  198  U.  S.  115,  49  L.  Ed.  970; 
as  to  time  for  application  by  analogy 
to  time  allowed  for  appeal  or  writ  of 
error  prescribed  by  Act  1891,  c.  517, 
post,  S  1648. 

9.  Application  for  oertlorari  and  pro- 
oeedings  thereon  and  record.— The  ap- 
plication for  certiorari  must  be  made 
to  the  court  while  in  session.  The  Con- 
queror (1897)  17  Sup.  Ct  510,  166  U. 
S.  110,  41  L.  Ed.  937.  And  should  be 
accompanied,  in  accordance   with   rule 
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37,  snbd.  3,  by  a  certified  copy  of  the 
entire  record  of  the  case.  Ex  parte 
Lau  Ow  Bew  (1891)  12  Sup.  Ct  43, 
141  U.  S.  583,  35  L.  Ed.  868. 

A  printed  copy  of  the  transcript  of 
record  from  a  circuit  court,  which  was 
printed  under  the  supervision,  direc- 
tion, and  control  of  the  clerk  of  the 
circuit  court  of  appeals,  under  and  pur- 
suant to  the  rules  of  that  court,  may  be 
used,  without  being  reproduced  in 
manuscript  by  the  clerk,  in  furnishing 
a  certified  copy  of  the  record  of  the 
case,  as  required  by  rule  37  of  the  su- 
preme court  in  case  of  an  application 
for  certiorari.  Toledo,  St.  L.  &  K.  C. 
R.  Co.  V.  Continental  Trust  Co.  (1900) 
20  Sup.  Ct  383,  384,  176  U.  S.  219. 
44  L.  Ed.  442,  denying  certiorari 
(1899)  95  Fed.  497,  36  C.  C.  A.  156. 

On  petition  for  certiorari  to  a  circuit 
court  of  appeals  which  has  erroneously 
dismissed  a  writ  of  error  for  want  of 
jurisdiction,  where  the  record  is  be- 
fore the  supreme  court  on  the  return 
to  a  rule  to  show  cause  and  full  argu- 
ment has  been  had,  the  writ  of  cer- 
tiorari is  issued,  and  the  return  to  the 
rule  is  allowed  to  stand  as  a  return  to 
the  writ,  and  judgment  thereupon  re- 
versed, and  the  cause  remanded,  with  a 
direction  to  take  jurisdiction  and  dis- 
pose of  the  cause.  American  Sugar  Re- 
fining Co.  V.  City  of  New  Orleans 
(1901)  21  S.  Ct  646,  181  U.  S.  277,  45 
L.  Ed.  859,  reversing  judgment  (1900) 
104  Fed.  2,  43  C.  C.  A.  393. 

Certiorari  may  be  allowed  where  the 
cause  has  been  improperly  brought  up 
by  writ  of  error,  and  the  copy  of  the 
record  filed  under  the  writ  of  error 
may  be  directed  to  be  taken  and  deem- 
ed a  sufficient  return  to  the  certiorari. 
Security  Trust  Co.  v.  Dent  (1902) 
23  Sup.  Ct  61,  62,  187  U.  S.  237,  47 
L.  Ed.  158. 

The  court  may  dismiss  an  appeal  and 
grant  the  application  for  certiorari, 
treating  the  record  filed  on  the  appeal 
as  a  return  to  the  writ  O'Callaghan 
V.  O'Brien  (1905)  25  Sup.  Ct  727,  199 
U.  S.  89.  50  L.  Ed.  101. 

10.  Effect  of  awarding  or  refusing 
certiorari.— Certiorari  to  perfect  the 
record  on  an  appeal  from  the  circuit 
court  of  appeals  by  supplying  alleged 
omissions  does  not  operate  to  bring 
the  case  before  the  supreme  court,  nor 
in  itself  to  add  any  support  to  the  ap- 
peal. Huguley  Mfg.  Co.  v.  Galeton  Cot- 
ton Mills  (1902)  22  S.  Ct  452,  184 
U.  S.  290,  46  L.  Ed.  546. 

The  effect  of  a  certiorari,  when 
awarded  is  to  suspend  any  action  that 
might  be  taken  by  the  circuit  court  of 
appeals,  or  by  the  trial  court  in  obedi- 
ence to  its  mandate;  but  it  does  not 
restore  jurisdiction  to  the  trial  court, 
nor  give  such  court  authority  to  set 
aside  orders  legally  and  properly  made, 
in  obedience  to  the  mandate  of  the  cir- 
cuit court  of  appeals,  before  the  writ 
of  certiorari  was  awarded.    Louisville, 
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N.  A.  &  C.  By.  Co.  v.  Louiaville  Trust 
Co.  (C.  C.  1897)  78  Fed.  659. 

II.  Scope  of  review  and  determina- 
tion of  cause.— The  Supreme  Court  has 
jurisdiction  to  {»ass  on  the  jurisdiction 
of  the  Circuit  Court  of  Appeals  when 
involving  the  question  of  the  finality  of 
its  judgment  Aztec  Mining  Co.  v. 
Ripley  (1894)  14  Sup.  Ct  236,  237, 151 
U.  S.  79,  38  L.  Ed.  80.  See  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones 
(1900)  20  Sup.  Ct  690,  177  U.  S.  449, 
44  li.  Ed.  842,  on  the  right  and  duty  of 
the  supreme  court  to  ascertain  from 
the  record  whether  the  court  below 
could  properly  take  jurisdiction.  And 
see,  also,  Denver  v.  New  York  Trust 
Co.  (1913)  33  Sup.  Ct  657,  229  U.  S. 
123,  57  L.  Ed.  1101,  holding  that  the 
court,  when  reviewing  by  certiorari  a 
decree  which  affirmed  an  order  granting 
temporary  injunction,  may  determine 
whether  there  is  any  objection,  m  point 
of  jurisdiction  or  merits,  to  the  main- 
tenance of  either  the  bill  or  cross-bill, 
and  may  direct  a  decree  dismissing  it 

Where  the  circuit  of  appeals  has  re- 
versed a  decree  dismissing  a  nbel,  with 
directions  to  assess  damages,  and  a 
second  appeal  is  taken  from  the  decree 
assessing  damages,  which  is  affirmed, 
the  supreme  court,  on  certiorari  there- 
after sued  out,  may  review  the  whole 
case.  Panama  R.  Co.  v.  Napier  Ship- 
ping Co.  (1897)  17  S.  Ct  572,  166  U. 
S.  280,  41  L.  Ed.  1004,  affirming  decree 
The  Stroma  (1892)  50  Fed.  557,  1  C. 
C.  A.  576,  and  Panama  R.  Co.  v.  Napier 
Shipping  Co.  (1894)  61  Fed.  408,  9 
C.  C.  A.  553. 

Only  the  errors  assigned  by  the  peti- 
tioner at  whose  instance  the  writ  of 
certiorari  was  issued  can  be  consider- 
ed, though  the  case  was  heard  in  the 
circuit  court  of  appeals  on  appeals  by 
both  parties.  ,Hubbard  v.  Tod  (1898) 
19  S.  Ct  14,  171  U.  S.  474,  43  L.  Ed. 
246. 

The  Supreme  Court  will,  by  its  di- 
rection to  the  Circuit  Court,  finally  dis- 
pose of  a  cause  brought  before  it  on 
writ  of  certiorari  to  a  Circuit  Court  of 
Appeals,  where  the  record  presented 
the  whole  case  to  that  court  so  that 
it  might  properly  have  been  finally  dia- 
posed  of  by  its  decree,  althougl^  it  did 
nothing  more  than  to  reverse  the  de- 
cree of  the  Circuit  Court  granting  a 
preliminary  injunction.  Harriman  v. 
Northern  Securities  Co.  (1905)  25  Sup. 
Ct  493,  197  U.  S.  244,  49  L.  Ed.  739, 
judgment  affirmed  Northern  Securities 
Co.  V.  Harriman  (1905)  134  Fed.  831, 
67  C.  C.  A.  245,  and  order  (C.  C.  1904) 
132  Fed.  464. 

The  scope  of  review  on  certiorari  will 
not  be  broadened,  so  as  to  indade,  in 
addition  to  the  questions  which  the  pe- 
titioner has  properly  raised,  technical 
questions  tending  to  embarrasar  the 
progress  and  delay  the  final  ending  of 
the  action,  the  merits  of  which  are 
with   respondents.     Green    Coanty   t. 
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Thomas'  Ex'r  (1909)  29  Sup.  Ct  168, 
169,  211  U.  S.  598,  53  L.  Ed.  343. 

Defenses  of  anticipation  and  want  of 
infrmgement  will  not  ordinarily  be 
passed  on,  on  certiorari  to  review  an 
order  granting  a  preliminary  injunction. 
Whether  or  not  inventions  covered  by 
claims  of  patent  in  suit  were  exhibited 
in  an  expired  foreign  patent  will  not  be 
considered  by  the  Supreme  Court  on 
certiorari  to  a  Circuit  Court  of  Ap- 
peals to  review  a  preliminary  injunc- 
tion, wh^e  the  question  is  largely  of 
fact,  and  pertains  rather  to  evidence 
than  to  construction  of  the  patents. 
Leeds  &  Catlin  Co.  v.  Victor  Talking 
Mach.  Co.  (1909)  29  S.  Ct  495,  213 
U.  S.  301,  53  L.  Ed.  805,  affirming  de- 
cree Victor  Talking  Mach.  Co.  v.  Leeds 
&  Catlin  Co.  (1906)  148  Fed.  1022,  79 
C.  C.  A.  536,  which  affirmed  order 
Same  v.  Talk-O-Phone  Co.  (C.  0. 
1906)  146  Fed.  534. 

The  Supreme  Court  will  determine  a 
cause  brought  before  it  by  certiorari  to 
a  Circuit  Court  of  Appeals  on  the  rec- 
ord made  in  that  court,  and  certified  to 
the  Supreme  Court.  McOlellan  v.  Car- 
land  (1910)  30  Sup.  Ct  501,  217  U.  S. 
268,  54  L.  Ed.  762. 

The  CHrcuit  Court  of  Appeals  is  the 
court  to  which  the  cause  will  be  re- 
manded by  the  Supreme  Court  for 
hearing  and  decision,  on  reversing  a 
judgment  of  the  Circuit  Court  of  Ap- 
peals which  affirmed  a  judgment  of  the 
Circuit  0>urt  Lutcher  &  Moore  Lum- 
ber Co.  V.  Knight  (1907)  30  Sup.  Ct 
605,  217  U.  S.  257,  54  L.  Ed.  757. 

Certiorari  granted  on  the  application 
of  the  United  States,  on  the  ground 
that  the  decision  below  involved  a  prin- 
ciple of  far-reaching  importance,  will 
be  dismissed  where  the  federal  Su- 
•  preme  Court  is  convinced,  after  final 
hearing,  that  the  action  of  the  court 
below  did  not  deal  with  that  principle. 
U.  S.  V.  Rimer  (1911)  31  S.  Ct  596, 
220  U.  S.  547,  55  L  Ed.  578. 

A  reversal  on  certiorari  for  error  in 
construing  Safety  Appliance  Act  March 
2,  1893,  c.  196,  of  the  judgment  of  a 
Circuit  Court  of  Appeals  reversing  a 
judgment  of  a  Circuit  Court  in  favor  of 
an  employ^  in  an  action  against  a  car- 
rier to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by 
its  negligence,  furnishes  no  reason  for 
disturbing  the  judgment  of  the  trial 
court,  where  no  error  of  law  appears 
to  have  been  committed  in  that  court  to 
the  prejudice  of  the  carrier.  Delk  v. 
St.  Louis  &  a  F.  R  Ck).  (1911)  31  S. 
Ct  617,  220  U.  S.  580,  55  L.  Ed.  590, 
reversing  judgment  St.  Louis  &  S.  F.  H. 
Co.  V.  Delk  (1908)  168  Fed.  931,  86  C. 
C.  A.  95,  14  A.  &  E.  Cas.  233. 

Questions  passed  on  by  the  Circuit 
Court  of  Appeals  will  be  considered  in 
the  federal  Supreme  Court  on  certio- 
rari, though  not  raised  in  the  trial 
court    Friend  v.  Talcott  (1913)  83  & 


Ct  606,  228  U.  S.  27,  57  L.  Ed.  718, 
affirming  judgment  Talcott  v.  Friend 
(1910)  179  Fed.  676,  103  C.  C.  A.  80. 

The  Supreme  Court  on  allowing  cer- 
tiorari to  a  Circuit  Ck>urt  of  Appeals 
because  the  trial  judge  sat  in  the  Cir- 
cuit Court  of  Appeals  contrary  to  the 
proviso  to  Judicial  Code,  §  120,  will 
not  set  the  cause  for  a  hearing  on  the 
merits,  but  will  remand  the  cause  to 
the  court  below  to  be  heard  by  a  com- 
petent court  William  Cramp  &  Sons 
Ship  &  Engine  Bldg.  Co.  v.  Internation- 
al Curtis  Marine  Turbine  Co.  (1913)  33 
Sup.  Ct  722,  228  U.  S.  645,  57  L.  Ed. 
1003. 

Where  an  application  to  the  Supreme 
Court  for  a  writ  of  certiorari  to  a  Cir- 
cuit Court  of  Appeals,  presenting  the 
identical  issues  which  were  determined 
by  that  court,  has  been  summarily  de- 
nied, unless  in  exceptional  cases,  it  must 
be  assumed  that  the  Supreme  Court  has 
impliedly  passed  on  such  issues,  and 
the  Circuit  Court  of  Appeals  is  pre- 
cluded from  proceeding  anew  on  the 
same  subject-matter  by  entertaining  a 
petition  for  a  rehearing.  Burget  v. 
Robinson  (1903)  123  Fed.  262,  59  C.  C. 
A.  260. 

Refusal  to  issue  a  certiorari  does  not 
necessarily  mean  an  affirmance.  An- 
derson V.  Moyer  (D.  C.  1912)  193  Fed. 
499. 

Refusal  of  Supreme  Court  to  review 
by  certiorari  decree  in  trade-mark  suit 
treated  as  settling  the  law  of  the  case 
does  not  preclude  the  Supreme  Court, 
when  reviewing  on  certiorari  final  de- 
cree of  Circuit  Court  of  Appeals  on 
second  appeal,  from  rectifying  errors  in 
interlocutory  proceedings.  ELamilton- 
Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co. 
(1916)  36  S.  Ct  269. 

The  Supreme  Court  will  not  consider 
the  merits  on  a  writ  of  certiorari  to  a 
Circuit  Court  of  Appeals  finding  that 
the  latter  court  erred  when  it  reversed 
for  lack  of  diverse  citizenship  a  decree 
of  a  Circuit  Court  with  directions  to 
dismiss  not  on  the  merits,  but  will  re- 
mand the  case  that  such  court  may  de- 
cide the  case  oa  the  merits.  Brown  v. 
Fletcher  (1915)  35  S.  Ct  750.  237  U.  S. 
583,  59  L.  Ed.  1128,  reversing  decree 
(1913)  206  Fed.  461,  124  C.  C.  A.  367. 

Discretion  of  trial  court  in  granting 
interlocutory  injunction  against  in- 
fringement of  letters  patent  will  not  be 
disturbed  on  certiorari  to  the  Circuit 
Court  of  Appeals  which  affirmed  the 
injunction  order  where  questions  of 
fact  were  disputed.  Fireball  Gas  Tank 
&  Illuminating  Co.  v.  Commercial  Acet- 
ylene Co.  (1915)  36  S.  Ct  86. 

12.  Instructions  as  to  applications  for 
writs  of  certiorari  under  act  of  March 
3,  1891^— The  following  are  the  require- 
ments on  applications  for  writs  of 
certiorari  under  the  act  of  March  3, 
1891: 

Petitions  are  docketed  in  this  court 
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as ,  Petitioner,  ▼. ,  Respond- 
ent 

Before  the  petition  will  be  docketed 
there  must  be  furnished  this  office: 

1.  An  original  petition,  with  written 
signature  of  counsel. 

2.  A  certified  copy  of  the  transcript 
of  the  record,  including  all  proceedings 
in  the  Circuit  Court  of  Appeals. 

3.  An  appearance  of  counsel  for  pe- 
titioner, signed  by  a  member  of  the  bar 
of  this  court. 

4.  A  deposit  of  $25  on  account  of 
costs. 

Before  submission  of  the  petition 
there  must  be  furnished: 

1.  Proof  of  service  of  notice  of  date 
fixed  for  submission  and  of  copies  of 
petition  and  brief  upon  counsel  for  the 
respondent.  About  two  weeks*  notice 
should  be  given. 

2.  Twenty-five  printed  copies  of  the 
petition. 

3.  Twenty-five  printed  copies  of  brief 
in  support  of  petition,  if  any  such  brief 
is  to  be  filed- 

4.  At  least  nine  uncertified  copies  of 
record,  which  must  contain  all  the  pro- 
ceedings in  the  Circuit  Court  of  Ap- 
peals. These  copies  may  be  made  up 
by  using  copies  of  the  record  as  print- 
ed for  the  Circuit  Court  of  Appeals  and 
adding  thereto  printed  copies  of  the 
proceedings  in  that  court.  If  a  suffi- 
cient number  of  records  thus  made  up 
cannot  be  obtained,  making  it  necessary 
to  reprint   the   record  for  use  on  the 


hearing  of  the  petition,  fifty  copies 
must  be  printed  under  my  supervision, 
in  order  that,  should  the  petition  be 
granted,  there  may  be  a  sufficient  nun- 
ber  for  use  on  the  final  hearing. 

Monday  being  motion  day,  some  Mon- 
day must  be  fixed  upon  for  the  sub- 
mission of  the  petition.  No  oral  argu- 
ment is  permitted  on  such  petitions,  bnt 
they  must  be  called  up  and  submitted 
in  open  court  by  counsel  for  petition- 
er, or  by  some  attorney  in  his  behalf. 

All  papers  in  the  case  must  be  filed 
not  later  than  the  Saturday  preceding 
the  Monday  fixed  for  the  submission  of 
the  petition. 

James  H.  McKenney, 
Clerk  of  the  Supreme  Court  of 

United  States. 

Cited    without    definite    application, 

The  Victory  (1897)  18  Sup.  Ct.  149, 
150,  168  U.  S.  410,  42  L.  Ed.  519;  The 
Paquete  Habana  (1900)  20  Sup.  Ct 
290,  293,  294,  175  U.  S.  677,  44  L.  Ed. 
320;  Bowker  v.  U.  S.  (1902)  22  Sup.  Ct 
802,  803,  186  U.  S.  135.  46  L.  Ed.  1090; 
Beasley  v.  Texas  &  P.  R.  Co.  (1903) 
24  Sup.  Ct  164,  166,  191  U.  S,  492,  48 
L.  Ed.  274;  Interstate  Commerce  Com- 
mission ▼.  Baird  (1904)  24  Sup.  Ct  563, 
666,  194  U.  S.  25.  48  L.  Ed.  860;  Ras- 
mussen  v.  U.  S.  (1905)  25  Sup.  Ct  514. 
516,  197  U.  S.  516.  49  L.  Ed.  862; 
American  Sugar  Refining  Co.  v.  U.  8. 
(1908)  29  Sup.  Ct  89,  211  U.  S.  155,  63 
li.  Ed.  129. 


§  1218.  (Jud.  Code,  §  241.)     Appeals  and  writs  of  error  in  other 
cases. 

In  any  case  in  which  the  judgment  or  decree  of  the  circuit  court 
of  appeals  is  not  made  final  by  the  provisions  of  this  Title,  there 
shall  be  of  right  an  appeal  or  writ  of  error  to  thjc  Supreme  Court 
of  the  United  States  where  the  matter  in  controversy  shall  exceed 
one  thousand  dollars,  besides  costs. 

Act  March  3,  1891,  c.  517,  §  6.  26  Stat.  828.     Act  March  3,  1911,  c  231. 
S  241,  36  Stat.  1157. 

Notes  of  Deoislons 


I.  Jurisdiction    dependent   on    construc- 
tion  and   operation   of   statute   and 

nature  and  character  of  decisions 

1.  Finality  of  decisions  of  circuit  courts 

of  appeals. 

2.  Jurisdiction   in   general. 

8.    Real  or  friyolous  federal  question. 
4.    Time  of  raising  federal  question. 
6.    Judgments    or    decrees    reviewable    In 
general. 

II.  Amount  In  controversy 

U)  Necetsity  and  requisite  of  juriadiotion' 
al  amount  in  general 

6.  Necessity  of  jurisdictional  amount. 

7.  Matter    In    controversy    as    money    or 

money  value. 

(B)  Character  of  amount  in  controversy  in 
general 

8.  Amount  in  dispute. 

9.  Collateral  effect  of  decision. 

10.  Contingent  liability  or  loss. 

II.  Undisputed  part  of  claim. 

12.  Set-off   or  counterclaim. 


13.    Partial   payment  or  reduction  of 

claim.  > 

14.   Liabilities  or  payments  to  accrue 

In  the  future. 

16.    Fund  in  court. 

16.    Remittitur  of  part  of  recovery. 

17.    Joinder  of  interests  to  create  Ju- 
risdictional amount. 

18.    Interest    as    affecting    amount   la 

controversy. 

(C)  Causes  of  action  as  affecting   omoital 
in  controversy 

19.  Administration  of  estates. 

20.  Admiralty. 

21.  Assignments  for  benefit  oC  credlton. 

22.  Bankruptcy. 

23.  Bonds. 

24.  Contracts. 

25.  Creditors'   bllL 

26.  Criminal   law. 

27.  Death  by  wrongful  act. 

28.  Debt  or  money  demand. 

29.  Eminent  domain. 
80.  Election  contests.    - 

8L   Forcible  entry  and  detatnar. 
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II.  Amount   In   controverty— Cont'd. 

(C)  Causes  of  action  as  affecting 

amount  in  controversy— 

Cont'd. 

52.  Fraud. 

53.  Freedom  and  slavery. 

54.  Habeas   corpus. 
S6.    Mandamus. 

56.  Mortgages. 
37.    PartHlon. 

88.  Patents. 

89.  Possession  and  ownership  of  property. 

40.  Prohibition.   - 

41.  Public    lands. 

42.  Replevin. 

43.  Revenue  laws. 

44.  Trade- marks. 
4&  Trustq. 

48.    Wills. 

III.  Manner  and  sufflelency  of  showing 

of  amount  In  controversy 

47.  Pleadings  and  affidavits. 

48.  Stipulations    of    parties. 

49.  Record. 

60.  Burden      of      showing      jurisdictional 

amount. 

IV.  Right  to   and   mode  of  review  and 

procedure 

61.  Allowance  of  appeal  or  writ  of  error. 

62.  Mode  of   review. 

63.  Issuance  of  writ  04  error. 

54.    Time  of  taking  appeal  or  writ  of  error. 

V.  Scopo  and  extent  of  review  and  dis- 

position of  cause 

60.  Questions  of  law  reviewable. 

66.  Question  of  fact. 

57.  Dismissal  of  appeal  or  writ  of  error. 
68.  Affirmance  of  judgment  or  decree. 
59.  Reversal  of  Judgment  or  decree. 

I.  JURISDICTION  DEPENDENT  ON 
CONSTRUCTION  AND  OPERA- 
TION OF  STATUTE  AND  NATURE 
AND  CHARACTER  OF  DECI- 
SIONS 

I.  Finality  of  docisions  of  circuit 
courts  of  appeals.— >The  power  confer- 
red on  the  Supreme  Court  by  Judicial 
Code,  §  240,  ante,  §  1217,  is  confined  to 
that  class  of  cases  in  which,  according 
to  Judicial  Code,  {  128,  ante,  {  1120, 
and  this  section,  the  final  judgments 
and  decrees  of  those  courts  are  not  re- 
Tiewable  on  appeal  or  writ  of  error.  U. 
S.  V.  Beatty  (1914)  232  U.  S.  463,  68 
L.  Ed.  686,  34  Sup.  Ct.  382. 

The  line  of  division  between  cases 
appealable  from  the  circuit  court  of  a 
appeals  and  those  not  so  appealable  is 
determined  by  the  sources  of  jurisdic- 
tion of  the  district  court,  whether  the 
jurisdiction  rests  on  the  character  of 
the  parties  or  the  nature  of  the  cause. 
Cases  not  made  final  by  ante,  $  1120, 
and  if  the  matter  in  controversy  ex- 
ceeds $ltO0O,  are  reviewable.  MacFad- 
den  y.  U.  S.  (1909)  29  Sup.  Ct  490,  213 
U.  S.  288,  53  L.  Ed.  801.  See  Lutcher 
T.  U.  S.  (1895)  15  Sup.  Ct.  718,  157  U. 
S.  427,  39  L.  Ed.  759;  U.  S.  v.  Gordon 
a813)  7  Cranch,  287,  288,  3  L.  Ed.  347; 
tJ.  S.  V.  Goodwin  (1812)  7  Cranch,  108, 
109,  3  L.  Ed.  284;  Whitsitt  v.  Union 
Depot  &  R.  Co.  (1880)  103  U.  S.  770, 
26  Ii.  Ed.  337;  U.  S.  ex  reL  Attorney 


General  v.  Judges  of  Circuit  Court 
(1865)  3  Wall.  673,  674,  18  L.  Ed.  Ill; 
Dennison  v.  Alexander  (1880)  103  U.  S. 
522,  523,  26  L.  Ed.  313. 

2.  Jurisdiction  in  general.— An  appeal 
or  writ  of  error  can  be  taken  only  from 
a  final  judgment  or  decree.  McLish  v. 
Boff  (1891)  12  Sup.  Ct.  118,  120,  141  U. 
S.  661,  35  L.  Ed.  893;  American  Con- 
struction Co.  v.  Jacksonville,  T.  &  K. 
W.  Ry.  Co.  (1893)  13  Sup.  Ct  758,  148 
U.  S.  372,  37  L.  Ed.  486;  Kirwan  v. 
Murphy  (1898)  18  Sup.  Ct  592,  170  U. 
S.  205,  42  L.  Ed.  1009;  Southern  R.  Co. 
V.  Postal  Telegraph-Cable  Co.  (1901) 
21  Sup.  Ct  249,  179  U.  S.  641,  45  L. 
Ed.  355;  German  National  Bank  v. 
Speckert  (1901)  21  Sup.  Ct  688.  181 
U.  S.  405,  45  K  Ed.  926;  Covington  v. 
First  Nat  Bank  (1902)  22  Sup.  Ct  645, 
185  U.  S.  270,  46  L.  Ed.  906;  Deslious 
y.  La  Compagnie  Generale  Transatlan- 
tique  (1008)  28  Sup.  Ct.  665,  210  U.  S. 
95,  52  L.  Ed.  973;  U.  S.  v.  Beatty  (1914) 
34  Sup.  Ct  392,  232  U.  S.  463,  58  L. 
Ed.  686;  MacLeod  v.  Graven  (1897)  79 
Fed.  84,  24  C.  C.  A.  449,  judgment  re- 
versed Graven  v.  McLeod  (1899)  92  Fed. 
846,  35  C.  C.  A.  47.  See  Young  v. 
Grundy  (1810)  6  Cranch,  51,  3  L.  Ed. 
149;  Dow  V.  Johnson  (1879)  100  U.  S. 
158,  177,  25  L.  Ed.  632;  Babbitt  v. 
Clark  (1880)  103  U.  S.  606,  26  L.  Ed. 
507;  Arkansas  Valley  Land  &  Cattle 
Co.  V.  Mann  (1889)  9  Sup.  Ct  458,  460, 
130  U.  S.  69,  32  L.  Ed.  854;  Keystone 
Manganese  &  Iron  Co.  v.  Martin  (1889) 

10  Sup.  Ct.  32,  132  U.  S.  91,  33  L.  Ed. 
275;  Gumee  v.  Patrick  County  (1890) 

11  Sup.  Ct  34,  35,  137  U.  S.  141,  34  L. 
Ed.  601;  Ex  parte  Cooper  (1892)  12 
Sup.  Ct.  453,  463,  143  U.  S.  47&,  36  L. 
Ed.  232. 

A  judgment  or  decree,  to  be  final, 
must  terminate  the  litigation  between 
the  parties  on  the  merits.  Bostwick  v. 
Brinkerhoff  (1882)  1  Sup.  Ct  15,  106 
U.  S.  3,  27  L.  Ed.  73;  Deslious  v.  La 
Compagnie  Generale  Transatlantique 
(1908)  28  Sup.  Ct  664,  210  U.  S.  95,  52 
L.  Ed.  973,  and  cases  cited. 

A  decree  which,  on  appeal  under  Act 
March  3,  1891,  {  7,  as  amended  by  Act 
April  14,  1906,  ante,  {  1121,  to  review 
interlocutory  decree  granting  an  injunc- 
tion, reversed  such  decree  and  directed 
that  bill  be  diflmissed,  is  final  and  ap- 
pealable. United  States  Fidelity  & 
Guaranty  Co.  v.  Bray  (1912)  32  Sup. 
Ct  620,  624,  225  U.  S.  205,  56  L.  Ed. 
1055,  affirming  decree  Bray  v.  United 
States  Fidelity  &  Guaranty  Co.  (1909) 
170  Fed.  689,  96  C.  C.  A.  9. 

A  decree  determining  one  of  the  le- 
gal questions  involved,  resulting  in  the 
reversal  of  the  decree  and  remanding 
of  case  for  further  proceedings  for  lack 
of  sufficient  evidence  to  enable  it  to 
dispose  of  other  issues  raised  by  the 
pleadings,  is  not  final.  U.  S.  v.  Krall 
(1899)  19  Sup.  Ct  712,  714,  174  U.  S. 
385,  43  L.  Ed.  1017. 

A  decision  reversing  a  decree  which 
denied  a  motion  to  remand  a  case  to 
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the  state  court,  and  ordering  the  cir- 
cuit court  to  remand  the  case,  is  not 
final.  German  Nat  Bank  v.  Speckert 
(1901)  21  Sup.  Ct.  688,  181  U.  S.  405, 
45  L.  Ed.  926,  dismissing  appeal  Speck- 
ert V.  German  Nat  Bank  (1899)  98 
Fed.  151,  38  0.  C.  A.  682. 

A  writ  of  error  from  a  circuit  court 
of  appeals  affirming  a  judgment  of  the 
circuit  court  must,  together  with  a  writ 
of  error  from  a  separate  and  subsequent 
judgment  of  the  circuit  court  of  appeals 
on  a  cross  writ  of  error  reversing  the 
same  judgment  of  the  circuit  court  and 
remanding  for  a  new  trial  on  the  ques- 
tion raised  by  such  cross  writ  of  er- 
ror, be  dismissed,  as  the  judgment  of 
the  court  of  appeals  first  rendered 
ceased  to  be  final  by  the  operation  of 
the  second  judgment,  which  itsdf  was 
not  final.  Montana  Min.  Co.  v.  St 
Louis  Min.  &  Mill.  Co.  (1902)  22  Sup. 
Ct.  744,  746,  186  U.  S.  24,  46  L.  Ed. 
1039. 

A  judgment  which  reverses  the  judg- 
ment of  a  district  court  in  condemna- 
tion^roceedings,  vacates  the  commis- 
sioners' award  to  the  owners  of  the 
property  taken,  and  requires  that  com- 
pensation be  ascertained  anew  through 
a  trial  by  jury,  is  interlocutory.  U.  S. 
V.  Beatty  (1914)  34  Sup.  Ct  392.  232 
U.  S.  463,  58  L.  Ed.  686.  See  South- 
ern R.  Co.  V.  Postal  Tel.  Cable  Co. 
(1899)  93  Fed.  393,  396,  35  C.  0.  A. 
366  (affirmed  [1901]  21  Sup.  Ct  249, 
179  U.  S.  641,  45  L.  Ed.  355)  on  same 
point.  And  see  Kirwan  v.  Murphy 
(1898)  18  S.  Ct.  592,  170  U.  S.  205,  42 
L.  Ed.  1009,  dismissing  appeal  (1897) 
83  Fed.  275,  28  C.  C.  A.-  348,  holding 
that  no  appeal  lies  to  the  supreme 
court  from  a  decree  of  the  circuit  court 
of  appeals  affirming  an  interlocutory  or- 
der of  the  circuit  court  granting  a  tem- 
porary injunction.  And  see  Craighead 
V.  Wilson  (1855)  18  How.  199,  200,  15 
L.  Ed.  332,  holding  that  the  law  intends 
that  one  appeal  shall  settle  the  mat- 
ter in  controversy  between  the  parties, 
and  this  is  the  result  where  an  appeal 
is  taken  on  a  final  decree  unless  it  is 
reversed  or  modified.  See,  also,  Mc- 
Cargo  V.  Chapman  (1857)  20  How.  555, 
556,  15  L.  Ed.  1021;  Tracy  v.  Hol- 
combe  (1860)  24  How.  426,  427,  16  L. 
Ed.  742;  Moore  v.  Bobbins  (1873)  18 
Wall.  588,  21  L.  Ed.  758;  St  Clair 
County  v.  Lovingston  (1873)  18  Wall. 
628,  21  L.  Ed.  813;  Chicago  &  A.  R. 
Co.  v.  Wiswall  (1874)  23  Wall.  507, 
508,  23  L.  Ed.  103;  Terry  v.  Sharon 
(1889)  9  Sup.  Ct  705,  706,  131  U.  S. 
40,  33  L.  Ed.  94;  Benjamin  v.  Dubois 
(1886)  6  Sup.  Ct  925,  926.  118  U.  S. 
46.  30  L.  Ed.  52;  Marden  v.  Campbell 
Printing  Press  &  Mfg.  Co.  (1895)  67 
Fed.  809,  811,  15  C.  C.  A.  26;  Hamlin 
V.  Toledo,  St  L.  &  K.  R.  Co.  (1897) 
78  Fed.  664.  665,  24  C.  C.  A.  271.  36 
L.  R.  A.  826;  Chase  v.  Driver  (1899) 
92  Fed.  780,  783.  34  C.  C.  A.  668; 
Hughes  T.  Dundee  Mortgage  &  Trust 
Inv.  Co.  (C.  C.  1886)  28  Fed.  40,  45; 
U.  S.  v.  New  Orleans  (0.  0.  1887)  81 
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Fed.  637,  538;  Steele  ▼.  Crider  (C.  C. 
1894)  61  Fed.  484,  485. 

3.  Real  or  frivolous  fedoral  quettioi. 
—Rights  asserted  under  the  federal 
Constitution  may  be  so  wanting  in  mer- 
it as  not  to  afford  a  basis  for  an  appeal 
from  a  decree  of  a  Circuit  Court  of 
Appeals.  0*Callaghan  v.  O'Brien  (1905) 
25  S.  Ct  727,  199  U.  S.  89,  50  L.  Ed. 
101,  reversing  decree  (C.  C.  1902)  116 
Fed.  934,  and  affirming  judgment  Car- 
rau  v.  O'Calligan  (1903)  125  Fed.  657, 
66  0.  C.  A.  347. 

Writ  of  error  to  Circuit  Court  of  Ap- 
peals in  suit  against  federal  corpora- 
tion which  had  removed  the  case  from 
the  state  court  will  not  be  dismissed 
where  questions  raised  are  not  frivo- 
lous. Texas  &  P.  Ry.  Co.  v.  Bigger 
(1915)  36  S.  Ct  127.  See  Chicago 
Junction  R.  Co.  v.  King  (1911)  32  Sup. 
Ct  79.  222  U.  S-  222.  56  L.  Ed.  173; 
MacFadden  v.  17.  S.  (1909)  29  Sap.  GL 
490,  213  U.  S.  288,  63  h.  Ed.  SOL 

4.  TIfflo  of  raising  fodoral  quostioBw— 

A  constitutional  question  first  advanced 
on  the  trial  of  a  cause  cannot  serve  as 
the  basis  for  a  writ  of  error  from  the 
Supreme  Court  to  a  Circuit  Court  of 
Appeals.  Chicago  Junction  Ry.  Co.  v. 
King  (1911)  32  Sup.  Ct  79,  222  U.  S. 
222,  56  L.  Ed.  173,  affirming  judgment 
(1909)  169  Fed.  372,  94  C.  C.  A,  652. 

5.  Judgments  or  docreos  reviewable 
In  generald-^udgments  or  decrees  made 
final,  see  ante,  §  1120,  and  notes  there- 
under. 

The  jurisdiction  of  the  Supreme 
Court  to  review  a  judgment  of  the  Cir- 
cuit Court  of  Appeals  must  be  first  con- 
sidered, where  the  question  in  regard 
thereto  arises  on  the  face  of  the  rec- 
ord. Continental  National  Bank  of 
Memphis  v.  Buford  (1903)  24  Sup.  Ct 
64,  191  U.  S.  119,  48  L.  Ed.  119. 

To  maintain  jurisdiction  of  the  su- 
preme court  it  must  appear  that  the 
jurisdiction  of  the  trial  court  was  not 
dependent  solely  on  the  opposite  par- 
ties being  citizens  of  different  states. 
The  question  must  be  answered  on  an 
inspection  of  the  declaration  in  the  trial 
court  Florida  Central  &  P.  R,  Co.  T. 
BeU  (1900)  20  Sup.  Ct  399,  176  U.  8. 
321,  44  L.  Ed.  486. 

Where  a  United  States  marshal  was 
joined  as  defendant  in  an  action  in  the 
circuit  court  against  an  attaching  cred- 
itor of  a  non-resident  insolvent  for  the 
wrongful  seizure  of  the  insolvent's  as- 
sets, jurisdiction  is  not  dependent  on 
diversity  of  citizenship  alone,  and  an 
appeal  may  be  taken  to  the  Supreme 
Court  Sonnentheil  v.  Christian  Moer- 
lein  Brewing  Co.  (1899)  19  Sup.  Ct 
233.  234.  172  U.  S.  401.  43  I*  Ed.  492. 

Error  lies  to  review  a  final  judgment 
in  a  case  in  which  the  jurisdiction  was 
not  dependent  entirely  on  the  diversity 
of  citizenship  shown  by  the  petition, 
but  was  also  rightfully  invoked  on  fed- 
eral grounds,  but  which  could  not  have 
been  brought  to  the  Supreme  €k>urt  of 
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the  tlnited  States  directly  from  the  cir- 
cuit court  Howard  v.  U.  S.  (1902)  22 
Sup.  Ct  543,  546,  184  U.  S.  676.  48 
L.  Ed.  754. 

Jurisdiction  of  Circuit  Court  of  Ap- 
peals is  not  final,  where  the  jurisdic- 
tion did  not  rest  solely  on  diverse  citi- 
zenship, but  involved  construction  of 
an  act  of  Congress.  Christiansen  v. 
King  County  (1915)  36  S.  Ct.  114. 
But  a  party  having  the  right  to  take 
liis  case  direct  to  the  Supreme  Court 
under  Jud.  Code,  §  238,  ante,  §  1215, 
does  not  do  so,  but  takes  his  case  to 
the  Circuit  Court  of  Appeals,  must 
abide  by  the  judgment  of  that  court 
Gary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co.  (1903)  23  Sup.  Ct  211,  187  U.  S. 
427,  47  L.  Ed.  244.  See  Weber  Bros. 
V.  Grand  Lodge  of  Kentucky,  F.  &  A. 
M.  (1909)  171  Fed.  839,  96  C.  C.  A. 
410,  denying  writ  of  error  and  superse- 
deas Weber  v.  Grand  Lodge  of  Ken- 
tucky, F.  &  A.  M.  (1909)  169  Fed. 
522,  95  C.  C.  A.  20. 

A  suit  by  the  United  States  to  cancel 
patents  is  appealable  to  the  supreme 
court  U.  S.  V.  American  Bell  Tele- 
phone Co.  (1895)  16  Sup.  Ct  69,  70, 
159  U.  S.  548,  40  L.  Ed.  255. 

A  decision  that  certain  creditors 
from  whom  a  bankrupt  obtained  goods 
by  fraud'  were  entitled  to  preferential 
payment  of  their  claim,  presented  by  an 
intervening  petition  after  their  further 
prosecution  of  an  action  of  replevin 
against  a  receiver  appointed  by  a  state 
court  had  been  enjoined  by  the  bank- 
ruptcy court,  is  not  reviewable.  Blake 
V.  William  Openhym  &  Sons  (1910)  30 
Sup.  Ct  309,  216  U.  S.  322,  54  L.  Ed. 
498. 

A  suit  to  recover  the  amount  of  a 
tax  exacted  under  War  Revenue  Act 
June  13,  1898,  c.  448,  §  27,  and  paid 
under  protest,  in  which  not  only  is  the 
construction  of  that  statute  involved, 
but  the  rights  of  the  parties  depend, 
on  the  plaintiiTs  own  showing,  upon 
the  constitutionality  of  such  statute 
and  the  construction  or  application  of 
the  federal  Constitution,  is  not  one 
arising  under  the  revenue  laws,  within 
the  meaning  of  this  section;  and  such 
judgment  may  therefore  be  brought  to 
the  federal  Supreme  Court  for  review 
as  of  right.  Spreckels  Sugar  Refining 
Co.  V.  McClain  (1904)  24  Sup.  Ct  376, 
379,  192  U.  S.  397,  48  L.  Ed.  496,  re- 
versing judgment  (1902)  113  Fed.  244, 
51  C.  C.  A.  201. 

The  issue  of  unfair  competition  must 
be  regarded  as  open  for  consideration 
by  the  Supreme  (3ourt,  on  appeal  from 
the  Circuit  Court  of  Appeals,  where 
there  was  both  diversity  of  citizenship 
and  the  assertion  of  a  valid  trade-mark 
to  give  jurisdiction  to  the  Circuit 
<3onrt  Standard  Paint  Co.  y.  Trinidad 
Asphalt  Mfg.  Co.  (1911)  31  S.  Ct  456, 
220  TJ.  S.  446,  55  L.  Ed.  536,  affirming 
decree  Trinidad  Asphalt  Mfg.  Ck>.  ▼. 
Standard  Pahit  Co.  (1908)  163  Fed. 
977.  90  O.  C.  A.  195. 
An   action  to  recover  damages  for 


personal  injuries,  based  upon  the  fed- 
eral safety-appliance  act,  is  one  in 
which  the  judgment  of  a  Circuit  Court 
of  Appeals  may  be  reviewed  in  the  fed- 
eral Supreme  Court  Chicago  Junc- 
tion Ry.  Co.  V.  King  (1911)  32  Sup. 
Ct  79,  222  U.  S.  222,  56  L.  Ed.  173. 

The  Supreme  Court  has  no  jurisdic- 
tion of  an  appeal  from  a  decree  of  a 
Circuit  Court  of  Appeals  dismissing  ap- 
peal from  an  order  of  the  Circuit  Court 
on  revisory  petition  filed  under  Bank- 
ruptcy Act  March  2,  1867.  Kyle  v. 
Hammond  (1912)  32  Sup.  Ct  406,  223 
U.  S.  716,  56  L.  Ed.  627,  225  U.  S. 
692,  56  L.  Ed.  1260,  dismissing  appeal 
In  re  Sweetser  (1911)  186  Fed.  989, 
108  C.  C.  A.  659. 

The  right  to  review  a  decision  of  the 
Circuit  Court  of  Appeals  affirming  a 
ruling  of  the  bankruptcy  court  on  a 
subordinate  issue  as  to  whether  peti- 
tioning creditors  held  provable  claims 
must  be  found  in  the  bankruptcy  law. 
J.  W.  Calnan  Co.  v.  Doherty  (1912)  32 
Sup.  Ct  460,  461,  224  U.  S.  145,  56  L. 
Ed.  702,  dismissing  appeal  (1909)  174 
Fed.  222,  98  C.  C.  A.  130. 

A  writ  of  error  lies  to  review  a  judg- 
ment of  a  circuit  court  of  appeals, 
which  affirmed  a  judgment  of  the  cir- 
cuit court,  founded  on  Employers'  Lia- 
bility Act  April  22,  1908,  c.  149,  where 
the  matter  in  controversy  exceeds  $1,- 
000.  Missouri,  K  &  T.  Ry.  Co.  v. 
Wulf  (1913)  33  Sup.  Ct  135.  226  U.  S. 
570,  57  L.  Ed.  355,  Ann.  Cas.  1914B, 
134. 

An  appeal  to  the  Supreme  Court  to 
review  a  decision  of  a  circuit  court  of 
appeals  in  a  case  arising  under  Trade- 
Mark  Act  Feb.  20,  1905,  c.  592,  cannot 
be  maintained  under  this  section,  as 
one  not  made  final.  Street  &  Smith  v. 
Atias  Mfg.  Co.  (1913)  34  Sup.  Ct  73, 
231  U.  S.  348,  58  L.  Ed.  262. 

A  decree  which  affirmed  a  decree  of  a 
district  court,  dismissing  petition  of  a 
trustee  in  bankruptcy  to  prevent  the 
enforcement  in  a  state  court  of  a  lien 
for  labor  and  materials,  is  appealable. 
Hobbs  V.  Head  &  Dowst  Co.  (1914)  34 
Sup.  Ct  253,  231  U.  S.  692,  58  L.  Ed. 
440. 

An  appeal  lies  from  a  decree  of  a 
Circuit  Court  of  Appeals,  entered  on  a 
formal  appeal  from  a  District  Court 
under  Bankruptcy  Act  July  1,  1898,  c. 
541,  §  24a,  in  a  controversy  arising  in 
bankruptcy  proceedings,  but  which 
might  have  arisen  independently  of 
such  proceedings,  where  the  requisite 
amount  is  involved.  Hobbs  v.  Head  & 
Dowst  Co.  (1911)  191  Fed.  811,  112 
C.  C.  A.  325,  granting  appeal  to  Su- 
preme Court  (1911)  184  Fed.  409,  106 
C.  C.  A.  519.  See  Hutchinson  v.  Otis, 
Wilcox  &  Co.  (1902)  123  Fed.  14,  69 
C.  C.  A.  94,  holding  that  the  statute 
does  not  authorize  an  appeal  to  the 
Supreme  Court  from  a  decision  of  a 
Circuit  Court  of  Appeals  rendered  on 
a  petition  to  revise  in  matter  of  law 
the  proceedings  of  a  District  Court  in 
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bankruptcy.  And  see  Mackenzie  v. 
Pease  (1906)  146  Fed.  743.  77  C.  C. 
A.  233,  holding  that  a  judgment  of  the 
Circuit  Court  of  Appeals,  affirming  one 
habeas  corpus  proceeding  on  appeal 
taken  by  the  petitioner,  is  not  appeal- 
able though  an  appeal  might  have  been 
taken  direct. 

Appellants  cannot  invoke  the  suppos- 
ed presence  of  a  constitutional  ques- 
tion in  a  cause  as  the  ground  for  sus- 
taining an  appeal  from  the  United 
States  circuit  court  of  appeals,  where, 
if  any  such  question  was  disposed  of  by 
the  decree,  it  was  decided  in  their  fa- 
vor. Empire  State-Idaho  M.  &  D.  Co. 
V.  Hanley  (1905)  25  Sup.  Ct.  691,  693, 
198  U.  S.  292,  49  L.  Ed.  1056. 

Where  a  circuit  court  of  appeals  re- 
versed a  decree  of  a  circuit  court,  with 
specific  directions  as  to  the  decree  to 
be  entered,  and  a  decree  was  entered 
in  accordance  with  its  mandate  before 
an  appeal  was  taken  from  the  decree 
of  the  circuit  court  of  appeals,  and 
from  the  decree  so  entered  in  the  cir- 
cuit court  an  appeal  was  again  taken, 
which  was  dismissed,  and  appeals  taken 
in  both  cases  to  the  supreme  court,  the 
right  of  appeal  from  the  first  decree  of 
the  circuit  court  of  appeals  was  not  cut 
off  by  its  promptness  in  sending  down 
the  mandate,  and  any  difficulty  in  deal- 
ing with  the  cause  in  the  circuit  court 
was  obviated  by  the  second  appeal, 
which  brought  before  the  supreme 
court'  the  record  of  the  subsequent  pro- 
ceedings. Merrill  v.  National  Bank 
(1899)  19  Sup.  Ct  360,  362,  173  U.  S. 
131,  43  L.  Ed.  640. 

II.  AMOUNT  IN  CONTROVERSY 

(A)  Necessity  and  requisite  of  jurisdic- 
tional amount  in  general 

6.  Necessity  of  Jurisdictional  amount. 

— ^Where  there  is  no  amount  in  contro- 
versy, no  appeal  or  writ  of  error  lies. 
Lau  Ow  Bew  v.  U.  S.  (1892)  12  Sup. 
Ct.  517,  144  U.  S.  47,  36  L.  Ed.  340; 
Whitney  v.  Dick  (1906)  26  Sup.  Ct.  584, 
202  U.  S.  138,  50  L.  Ed.  963;  McClel- 
lan  V.  Carland  (1910)  30  Sup.  Ct.  501, 
217  U.  S.  268,  54  L.  Ed.  762.  See  Buel 
V.  Van  Ness  (1823)  8  Wheat.  312,  323, 
5  L.  Ed.  624.  And  see  Adams  v.  Crit- 
tenden (1882)  1  Sup.  Ct  92,  93,  106  U. 
S.  576,  27  L.  Ed.  99,  holding  that,  if 
the  value  of  the  matter  in  dispute  is 
less  than  the  jurisdictional  amount,  the 
mere  fact  that  the  matter  in  dispute 
arises  under  the  constitution  or  laws  of 
the  United  States,  or  treaties,  does 
not  give  appellate  jurisdiction. 

The  fact  that  the  amount  in  contro- 
versy in  a  prior  suit  was  so  small  that 
the  supreme  court  had  no  jurisdiction 
of  an  appeal  in  that  suit  does  not  pre- 
vent the  judgment  in  the  former  suit 
from  being  conclusive  between  the  same 
parties  in  a  subsequent  suit,  where  the 
amount  is  sufficient  to  be  appealable. 
Johnson  Steel  Street  Rail.  Co.  v.  WO- 
liam  Wharton,   Jr.,  &  Co.   (1894)    14 
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Sup.   Ct.  608,  609,  152  V.  S.  252,  38 
Im  Ed.  429. 

7.  Matter  in  controversy  as  money  er 
money  valued— The  matter  in  controTer- 
sy  must  be  money  or  some  right,  the 
value  of  which  in  money  can  be  ascer- 
tained. Barry  v.  Mercein  (1847)  5 
How.  103,  120,  12  L.  Ed.  70;  Olnej 
V.  The  Falcon  (1854)  17  How.  19,  15 
L.  Ed.  43;  Pratt  v.  Fitzhugh  (1861)  1 
Black,  271,  272,  17  L.  Ed.  206;  De 
Krafft  V.  Barney  (1862)  2  Black,  704, 17 
L.  Ed.  350;  Potts  v.  Chumasero  (1875) 
92  U.  S.  361,  23  L.  Ed.  499;  First  Nat 
Bank  v.  Hughes  (1883)  1  Sup.  Ct.  489, 
106  U.  S.  523,  27  L.  Ed.  268;  Kurti 
v.  Moffitt  (1885)  6  Sup.  Ct.  148,  115 
U.  S.  487,  29  I*  Ed.  458;  Famsworth 
V.  Montana  (1889)  9  Sup.  Ct.  253,  129 
U.  S.  104,  32  L.  Ed.  616;  Cross  v. 
Burke  (1892)  13  Sup.  Ct.  22.  24,  148 
U.  S.  '82.  36  r^.  R.  A.  896;  Washington 
&  G.  R.  Co.  V.  District  of  Columbia 
(1892)  13  Sup.  Ct  64,  146  U.  S.  227, 
36  L.  Ed.  951;  U.  S.  v.  Seymour  (1S94) 
14  Sup.  Ct  871,  153  U.  S.  353,  38  L. 
Ed.  742;  Durham  v.  Seymour  (1896) 
16  Sup.  Ct  452,  161  U.  S.  235,  40  L. 
Ed.  682. 

The  matter  in  controversy  must  have 
actual  value,  and  that  cannot  be  sup- 
plied by  speculation.  Huntington  v. 
Saunders  (1896)  16  Sup.  Ct  1120,  163 
U.  S.  319,  41  L.  Ed.  174,  following  Dur- 
ham V.  Seymour  (1896)  16  Sup.  Ct  452, 
161  U.  S.  235i,  40  L.  Ed.  682. 

(B)  Character  of  amount  in  controversy 
in  general 

8.  Amount  in  dispute^— In  determining 
whether  the  amount  in  controversy  is 
sufficient  to  give  the  supreme  court  ju- 
risdiction, the  entire  controversy,  and 
not  a  single  feature  of  the  case,  is  to 
be  considered.  Shappirio  v.  Goldberg 
(1904)  24  Sup.  Ct  259,  266,  192  U.  S. 
232, 48  L.  Ed.  419.  The  amount  actual- 
ly in  dispute  in  the  supreme  court  de- 
termines jurisdiction.  Wilson  v.  Daniel 
(1798)  3  Dall.  401,  405,  1  L.  Ed.  655; 
Gordon  v.  Ogden  (1830)  3  Pet  33,  7 
L.  Ed.  592;  Smith  v.  Honey  (1830)  3 
Pet  469,  7  L.  Ed.  744;  Oliver  v.  Al- 
exander (1832)  6  Pet  143,  8  L.  Ed. 
349;  Knapp  v.  Banks  (1844)  2  How. 
73,  11  L.  Ed.  184;  Rich  v.  Lambert 
(1851)  12  How.  347,  13  L.  Ed.  1017; 
Walker  v.  U.  S.  (1866)  4  WaU.  165.  18 
D.  Ed.  319;  Merrill  v.  Petty  (1872)  16 
Wall.  338,  21  L.  Ed.  499;  Telegraph  Co. 
V.  Rogers  (1876)  93  U.  S.  565,  2;i  L.  Ed. 
977;  Troy  v.  Evans  (1877)  97  U.  S. 
1,  24  L.  Ed.  941;  Pittsburgh  Locomo- 
tive &  Car  Works  v.  State  Nat  Bank 
(1877)  14  Sup.  Ct  1180,  154  U.  S.  626, 
24  L.  Ed.  270;  Town  of  Elgin  v.  Mar- 
shall (1883)  1  Sup.  Ct  484,  106  U.  S. 
678,  27  L.  Ed.  249;  Hilton  v.  Dickin- 
son (1883)  2  Sup.  Ct  424,  108  U.  S. 
165,  27  L.  Ed.  688;  New  Jersey  Zinc 
Co-  V.  Trotter  (1883)  2  Sup.  Ct.  875, 
108  U.  S.  564,  27  L.  Ed.  828;  Jenness 
V.  Bank  (1884)  3  Sup.  Ct  425,  110  U. 
S.  52,  28  li.  Ed.  67;   Dows  t.  Johnson 
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(1884)  3  Sup.  Ct.  640,  110  U.  S.  223,  28 
L.  Ed.  128;    Bradstreet  Co.  v.  Higgina 

(1884)  5  Sup.  Ct.  117,  112  U.  S.  227,  28 
L.  Ed.  715;    Henderson  v.  Wadsworth 

(1885)  6  Sup.  Ct.  40.  115  U.  S.  264,  29 
L.  Ed.  377;  New  York  El.  R.  Co.  t. 
Fifth  Nat  Bank  (1886)  7  Sup.  Ct  23, 
118  U.  S.  608,  30  L.  Ed.  259;  Gibson 
▼.  Shufeldt  (1887)  7  Sup.  Ct  1066,  122 
U.  S.  27,  30  L.  Ed.  1083;  Zeckendorf  ▼. 
Johnson  (1887)  8  Sup.  Ct  261,  123  U. 
S.  617.  31  L.  Ed.  277;  Reynolds  v. 
Bums  (1891)  11  Sup.  Ct  942,  141  U. 
S.  H7,  35  U  Ed.  648;  Cameron  v.  U. 
S.  (1892)  13  Sup.  Ct  184,  146  U. 
S.  533,  36  L.  Ed.  1077;  Abadie  v.  U. 
S.  (1893)  13  Sup.  Ct.  836,  149  U.  S. 
261,  37  L.  Ed.  726;  Texas  &  P.  Ry. 
Co.  V.  Saunders  (1804)  14  Sup.  Ct 
267,  151  U.  S.  105,  38  I*  Ed.  90; 
Northern  Pac.  Co.  v.  Booth  (1894) 
14  Sup.  Ct  693,  152  U.  S.  671,  38 
L.  Ed.  591;  Decker  v.  Williams  (D.  C. 
1896)  73  Fed.  308,  310. 

Where  the  writ  of  error  is  brought  by 
plaintiff,  the  sum  which  his  declaration 
shows  to  be  due  is  the  sum  in  dispute; 
while  if  the  writ  of  error  is  brought  by 
defendant,  the  matter  in  dispute  can- 
not exceed  the  amount  of  the  judgment. 
Gordon  v.  Ogden  (1830)  3  Pet  33,  34, 
7  li.  Ed.  592;  Knapp  v.  Banks  (1844) 
2  How.  73.  11  L.  Ed.  184;  Ryan  v. 
Bindley  (1863)  1  Wall.  66.  17  L.  Ed. 
559;  Walker  v.  U.  S.  (1866)  4  WalL 
163,  18  L.  Ed.  319;  U.  S.  v.  Watkinds 
(C.  C.  1881)   6  Fed.  152. 

Where  verdict  for  plaintiff  is  for  less 
than  the  jurisdictional  amount,  the  Su- 
preme Court  has  no  jurisdiction  on 
writ  of  error,  by  defendant,  though 
the  demand  of  plaintiff  exceeded  such 
amount  Smith  v.  Honey  (1830)  3  Pet 
4(59,  7  L.  Ed.  744. 

Where  a  general  verdict  was  against 
plaintiff,  the  matter  in  dispute  was  the 
sum  which  he  claimed  in  the  ad  dam- 
num. Scott  V.  Lunt  (1882)  6  Pet  349, 
351,  8  li.  Ed.  423. 

The  Supreme  Court  has  jurisdiction 
on  appeal  by  plaintiff,  suing  for  as 
much  or  more  than  the  statutory 
amount  and  recovering  nothing,  or  only 
a  sum  which,  being  deducted  from  the 
amount  or  value  sued  for,  leaves  a  sum 
eQual  to  or  more  than  the  jurisdictional 
limit,  for  which  he  failed  to  get  a  judg- 
ment or  decree.  Hilton  v.  Dickinson 
(1883)  2  Sup.  Ct  424,  431,  108  U.  S. 
165,  27  L.  Ed.  688. 

Where  an  appe^  is  taken  from  a  de- 
cree which,  besides  dealing  with  a  mat- 
ter in  controversy  of  less  than  $5,000, 
contains  a  provision  that  an  earlier  de- 
cree "entered  herein  shall  stand  rati- 
fied and  confirmed,"  except  in  the  re- 
spects modified,  and  such  earlier  de- 
cree involves  an  amount  largely  in  ex- 
cess ol  $5,000,  an  appeal  from  the  later 
decree  will  not  be  dismissed  for  want 
of  jurisdiction.  Richardson  v.  Green 
(1889)  9  Sup.  Ct  443,  446,  130  U.  S. 
104,  32  L.  Ed.  872. 

Tbe  matter  in  dispute,  to  sustain 
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an  appeal,  need  not  constitute  a  tech- 
nical debt  of  record.  Thompson  t. 
Thompson  (1913)  33  Sup.  Ct  129.  226 
U.  S.  551,  57  L.  Ed.  347,  affirming 
decree  (1910)  35  App.  D.  C.  14.  See 
Wise  V.  Columbian  Turnpike  Co.  (1812) 

7  Cranch,  276,  3  L.  Ed.  341;  Kellogg 
V.  Forsyth  (1860)  24  How.  186,  16 
I*  Ed.  654;  Coit  v.  Robinson  (1873) 
19  Wall.  274,  282,  22  L.  Ed.  152; 
Jones  V.  Fritschle  (1873)  154  U.  S. 
590,  14  Sup.  Ct  1171;  Terry  v.  Hatch 
(1876)  93  U.  S.  44,  45,  23  L.  Ed. 
796;  Yznaga  del  Valle  v.  Harrison 
(1876)  93  U.  S.  233,  234,  23  L.  Ed. 
892;  ElUott  v.  Sackett  (1883)  2  Sup. 
Ct  375,  379,  108  U.  S.  132,  27  L.  Ed. 
678;    Starin   v.  The  Jesse  Williamson 

(1883)  2  Sup.  Ct  669,  670,  108  U.  S. 
305,  27  L.  Ed.  730;  In  re  Craft  (1888) 

8  Sup.  Ct  509,  124  U.  S.  370,  31  L. 
Ed.  449;  Robbins  v.  Firemen's  Fund 
Ins.  Co.  (C.  C.  1879)  Fed.  Cas.  No. 
11,882. 

9.  — -  Collateral  effect  of  decision.— 

The  value  fa  dispute  between  the  par- 
ties in  the  case  before  the  supreme 
court  is  the  test  of  its  appellate  juris- 
diction, without  regard  to  the  collat- 
eral effect  of  the  judgment  in  another 
suit  between  the  same  or  other  parties. 
Elgin  V.  Marshall  (1883)  I  Sup.  Ct 
484.  106  U.  S.  578,  27  L.  Ed.  249;  Hil- 
ton V.  Dickinson  (1883)  2  Sup.  Ct  424, 
108  U.  S.  165, 27  L.  Ed.  688;  The  Jesse 
Williamson,  Jr.  (18S3)  2  Sup.  Ct  669, 
108  U.  S.  305,  27  L.  Ed.  730;  New 
Jersey  Zinc  Co.  v.  Trotter  (1883)  2 
Sup.  Ct  876,  108  U.  S.  564.  27  L.  Ed. 
828;  OpeUka  v.  Daniel  (1883)  3  Sup. 
Ct.  70,  71,  109  U.  S.  108,  27  I*  Ed. 
873.      Wabash,    etc.,    R.    R.    v.    Knox 

(1884)  3  Sup.  Ct  638,  110  U.  S.  304, 
28  Ll  Ed.  155;  Bradstreet  Co.  v.  Hig- 
gins  (1884)  5  Sup.  Ct  117,  112  U.  S. 
227,  28  L.  Ed.  715;  Bruce  v.  Manches- 
ter &  K.  R.  Co.  (1886)  6  Sup.  Ct  849, 
117  U.  S.  514,  29  L.  Ed.  990;  Gibson 
v.  Shufeldt  (1887)  7  Sup.  Ct  1066,  122 
U.  S.  27,  30  L.  Ed.  1083,  and  cases  cit- 
ed; U.  S.  V.  Wanamaker  (1893)  13 
Sup.  Ct  279,  280,  147  U.  S.  149,  37 
L.  Ed.  118. 

10.  — -  Contingent  liability  or  loss.— 

Jurisdiction  is  not  dependent  on  the 
amount  of  contingent  loss  or  damage 
which  one  of  the  parties  may  sustain 
by  a  decision  against  him,  but  on  the 
actual  amount  in  dispute  between  them. 
Ross  V.  Prentiss  (1845)  3  How.  771, 
772,  11  L.  Ed.  824. 

The  contingent  liability  of  owners  of 
property  assessed  for  benefits  accruing 
from  a  street  extension,  incurred  by 
reason  of  their  disposal  of  other  prop- 
erty pending  the  condemnation  proceed- 
ings, under  an  undertaking  to  remove 
the  lien  of  any  assessment  for  benefits 
which  might  be  made  therein,  does  not 
enter  into  the  amount  in  dispute  on  a 
writ  of  error  to  review  a  judgment  of 
the  Court  of  Appeals  of  the  District  of 
Columbia,    confirming    the    assessment 
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as  to  the  property  owned  by  them. 
Wallach  v.  Rudolph  (1910)  30  S.  Ct 
587.  217  U.  S.  661,  64  L.  Ed.  883. 

11.  ^—  Undisputed  part  of  ciaini.^ 

Where  the  judgment  is  for  more  than 
the  jurisdictional  amount,  but  the  record 
shows  that  less  was  in  dispute,  a  writ 
of  error  does  not  lie.  Jenness  y.  Cit- 
izens' Nat.  Bank  (1884)  3  Sup.  Ct  425, 
110  U.  S.  52,  28  L.  Ed.  67. 

The  supreme  court  has  no  appellate 
jurisdiction  of  a  suit  to  cancel  a  deed 
and  certificate  of  tax  sale,  when  com- 
plainant's title  is  admitted  and  the  only 
contest  is  as  to  the  amount  which  he 
is  equitably  bound  to  pay  and  when 
the  difference  between  the  sum  which 
the  court  held  him  to  pay  and  the  high- 
est sum  claimed  by  defendant  is  less 
than  the  jurisdictional  amount  Came 
V.  Russ  (1894)  14  Sup.  Ct.  578,  579, 
152  U.  S.  250,  38  L.  Ed.  428. 

12.  — -  Set-ofP     or     counterclaim.— 

Where  a  decree  is  for  more  than  the 
jurisdictional  amount,  with  leave  to  set 
off  a  sum  which  would  reduce  the  de- 
cree to  less  than  such  amount,  a  de- 
feated party  cannot  elect  to  make  this 
set-off,  and  at  the  same  time  save  the 
right  of  appeal.  Sampson  v.  Welsh 
(1860)  24  How.  207,  16  L.  Ed.  632. 

Where  a  declaration  claims  $1,000,  to 
which  a  set-off  of  $4,000  was  filed,  the 
amount  in  dispute  was  $3,0(X).  Ryan  v. 
Bindley  (1863)  1  WaU.  66,  68,  17  L. 
Ed.  559. 

Where  defendant  counterclaimed  in 
an  amount  exceeding  $1,000,  but  where 
in  no  event  could  the  amount  put  in 
controversy  reach  that  sum,  the  court 
was  held  not  to  have  jurisdiction  on  a 
writ  of  error.  Nagle  v.  Rutledge 
(1879)  100  U.  S.  675,  25  L.  Ed.  772. 

A  defendant,  who  only  sought  to  de- 
feat plaintiff's  claim  by  reducing  the 
amount  of  recovery,  cannot  appeal  from 
a  decree  against  him  for  less  than  the 
jurisdictional  amoimt.  Lamar  v.  Micou 
(1881)  104  U.  S.  465,  26  L.  Ed.  774. 

On  appeal  by  defendant,  the  Supreme 
Court  has  jurisdiction  when  the  recov- 
ery against  him  is  as  much  in  amount 
or  value  as  is  required  to  bring  a  case 
into  that  court,  and  when,  having  plead- 
ed a  set-off  or  counterclaim  for  enough 
to  give  the  court  jurisdiction,  he  is  de- 
feated on  his  plea  altogether,  or  re- 
covers only  an  amount  or  value  which, 
being  deducted  from  his  claim  as  plead- 
ed, leaves  enough  to  confer  jurisdiction, 
which  has  not  been  allowed.  Hilton  v. 
Dickinson  (1S83)  2  Sup.  Ct.  424,  431, 
108  U.  S.  165,  27  L.  Ed.  688. 

Where  the  record  shows  that  de- 
fendants sought  to  recover  the  sum  of 
$7,000  in  excess  of  plaintiff's  claim, 
that  sum  was  in  dispute,  and  therefore 
plaintiff's  motion  to  dismiss  a  writ  of 
error  for  want  of  a  sufficient  amount 
in  dispute  to  give  the  supreme  court 
jurisdiction  cannot  be  sustained. 
Dushane  v.  Benedict  (1887)  7  Sup.  Ct. 
696,  697,  120  U.  S.  630,  30  L.  Ed.  810. 


Where  defendant,  in  action  for  breach 
of  contract,  counterclaims  for  $6,000 
for  breach  by  plaintiff,  who  recovers 
judgment  for  $2,485,  the  court  has 
jurisdiction  on  defendant's  writ  of  er- 
ror. Sire  V.  ElUthorpe  Air  Brake  O). 
(1891)  11  Sup.  Ct  195,  196,  137  U.  S. 
679,  34  L.  Ed.  801. 

The  amount  in  dispute  in  a  suit  for 
a  vendor's  refusal  to  carry  out  his  con- 
tract gives  the  supreme  court  jurisdic- 
tion of  a  writ  of  error  to  review  a  judg- 
ment for  the  purchaser  for  $1,250, 
where  the  vendor  in  his  set-off  claims 
an  unpaid  balance  of  $11,750  of  the 
price,  and  that  the  amount  of  the  judg- 
ment against  him  was  erroneous,  and 
that  a  reversal  will  permit  him  to  claim 
on  another  trial  the  amoimt  of  his  set- 
off, or  at  least  the  balance  due  for  the 
price.  Harten  v.  Loffler  (1909)  29  Sup. 
Ct.  351,  354,  212  U.  S.  397,  53  L.  Ed. 
568. 

13. Partial  payment  or  reduc- 
tion of  claim.— >A  voluntary  payment  in 
part,  so  as  to  leave  amount  unpaid  less 
than  the  jurisdictional  amoimt,  defeats 
a  right  of  review.  Thorp  v.  Bonnifield 
(1900)  20  Sup.  Ct.  533,  177  U.  S.  15, 
44  L.  Ed.  652.  See  Cook  v.  U.  S. 
(1864)  2  Wall.  218, 17  L.  Ed.  755,  hold- 
ing that  where  the  sum  in  controversy 
is  large  enough  to  give  the  court  juris- 
diction of  a  case,  and  such  jurisdiction 
is  properly  obtained,  the  jurisdiction  is 
not  taken  away  by  a  subsequent  reduc- 
tion of  the  sum  below  the  requisite 
amount.  And  see  Cox  v.  Western  Land 
&  Cattle  Co.  (1887)  8  Sup.  Ct.  162, 123 
U.  S.  375,  31  L.  Ed.  178,  holding  that 
when  an  action  was  originally  brought 
for  135  head  of  steers,  of  value  in  ex- 
cess of  jurisdictional  sum,  but  before 
judgment  a  settlement  as  to  a  part  of 
them  was  had,  and  the  remainder  were 
sold  for  less  than  the  jurisdictional 
sum,  the  supreme  court  had  no  juris- 
diction. 

14. Liabilities    or    payments   to 

accrue  In  the  future^^Payments  in  the 
future  to  accrue  under  a  decree  in 
favor  of  the  wif^  in  a  suit  for  mainte- 
nance may  be  added  to  installments  al- 
ready accrued  to  determine  the  amount 
necessary  to  sustain  appellate  jurisdic- 
tion of  the  Supreme  Court  Thompson 
V.  Thompson  (1913)  33  Sup.  Qt.  129, 
226  U.  S.  551.  57  L.  Ed.  347.  But  see 
Clay  Center  v.  Farmers*  Loan  &  Trust 
Co.  (1893)  12  Sup.  Ct.  817,  145  U.  S. 
224,  36  L.  Ed.  685,  holding  that  the 
Supreme  Court  has  no  jurisdiction  to 
review  a  judgment  against  a  city  for 
hydrant  rentals  due  under  a  contract 
and  amounting,  with  interest,  to  less 
than  the  jurisdictional  amount  though 
such  judgment  involved  a  determina- 
tion as  to  the  validity  of  the  contract; 
rentals  not  yet  due  under  the  contract 
being  unavailable  to  make  up  the  jaris- 
dictional  amount. 

15.  — —  Fund  In  court.— When   each 
party  claims  the  whole  fund  in  court. 
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but  the  court  divides  it,  and  only  one 
appeals,  the  amount  in  controversy  is 
only  the  part  adjudged  to  appellee. 
Keogh  V.  Orient  Fire  Ins.  Oo.  (1878) 
14  Sup.  Ct.  1181,  154  U.  S.  639,  24  L. 
Ed.  650. 

Where  certain  creditors  of  a  mercan- 
tile firm,  secured  by  rusignment,  bring 
a  suit  on  behalf  of  all  creditors  secured 
thereby  to  set  aside  a  prior  assignment, 
and,  on  an  adverse  decision,  appeal,  the 
matter  in  dispute  is  not  the  whole 
amount  of  the  fund  in  court,  but  simply 
their  proportionate  share  of  the  fund 
that  would  be  realized  in  the  event  of 
their  success,  and  no  part  of  the  fund 
that  would  go  to  creditors,  not  before 
the  court,  can  be  taken  into  account. 
Chatfield  v.  Boyle  (C.  O.  1882)  11  Fed. 
768. 

16.  — -  Remittitur  of  part  of  re- 
covery.—Where  the  trial  court  permit- 
ted a  remittitur,  so  as  to  reduce  the 
recovery  below  the  jurisdictional 
amount,  the  supreme  court  cannot  take 
jurisdiction.  Thompson  v.  Butler 
(1877)  ©6  U.  S.  694,  605.  24  L.  Ed.  540; 
Northwestern  Mut.  Life  Ins.  Co.  v. 
Martin  (1878)  154  U.  S.  640,  14  Sup. 
Ct.  1181;  Alabama  Gold  life  Ins.  Co. 
V.  Nichols  (1883)  3  Sup.  Ct.  120,  109 
U.  S.  232.  27  L.  Ed.  915;  First  Nat 
Bank  v.  Redick  (1884)  3  Sup.  Ct.  640, 
110  TJ.  8.  224,  28  L.  Ed.  124;  Pacific 
Postal  Telegraph  Cable  Co.  v.  O'Con- 
nor (1888)  9  Sup.  Ct  112,  128  U.  S. 
394,  32  L.  Ed.  488;  Texas  &  P.  R.  Co. 
V.  Horn  (1894)  14  Sup.  Ct  259,  151  U. 
S.  110,  38  L.  Ed.  91. 

17. Joinder  of  Interests  to  create 

Jurisdictional  amount.— >The  aggregate 
sum  of  the  possible  penalties  sued  for 
in  several  actions  by  the  United  States 
against  a  carrier  under  Act  June  29, 
1906,  post,  {  8651  et  seq.,  and  con- 
solidated, is  the  amount  in  dispute  for 
the  purpose  of  sustaining  the  appellate 
jurisdiction  of  the  Supreme  Court 
Baltimore  &  O.  S.  W.  R.  Co.  v.  U.  S. 
(1911)  31  Sup.  Ct  368,  220  U.  S.  94,  55 
li.  Ed.  384. 

Where  several  plaintiffs  daim  under 
the  same  title,  and  determination  of  the 
cause  necessarily  involves  the  validity 
of  that  title,  the  court  has  jurisdiction 
as  to  all  such  plaintiffs,  though  the  in- 
dividual  claims  of  no  one  of  them 
amounts  to  the  jurisdictional  sum. 
New  Orleans  Pac.  R.  Co.  v.  Parker 
(1892)  12  Sup.  Ct  364,  366,  143  U.  S. 
42,  36  L.  Ed.  66. 

Distinct  judgments  or  decrees  in  fa- 
vor of  or  against  distinct  parties  can- 
not be  joined  to  give  appellate  jurisdic- 
tion. Seaver  v.  Bigelow  (1866)  5  WalL 
208,  18  L.  Ed.  595;  Paving  Co.  v.  Mul- 
ford  (1879)  100  U.  S.  147,  25  L.  Ed. 
591;  Russell  v.  Stansell  (1881)  105 
U.  S.  303,  26  L.  Ed.  989;  Ex  parte 
Baltimore  &  O.  R.  Co.  (1882)  1  Sup. 
Ct  35,  106  U.  S.  6.  27  L.  Ed.  78; 
Adams  v.  Crittenden  (1882)  1  Sup. 
Ct.  92,  93,  106  U.  &  576,  27  L.  Ed. 


99.  Fanners*  Loan  &  Trust  Co.  v.  Wa- 
terman (1882)  1  Sup.  Ct  131.  106  U. 
S.  265.  27  Ll  Ed.  115;  Schwed  v.  Smith 
(1882)  1  Sup.  Ct.  221,  106  U.  S.  188, 
27  L.  Ed.  156;  Hawley  v.  U.  S.  (1883) 
2  Sup.  Ct  848,  831,  108  U.  S.  543,  27 
L.  Ed.  820;  Tupper  v.  Wise  (1884)  4 
Sup.  Ct  26,  110  U.  S.  398,  28  L.  Ed. 
189;  Fourth  Nat  Bank  v.  Stout  (1885) 
6  Sup.  Ct  695, 113  U.  S.  684,  28  L.  Ed. 
1152;  Stewart  v.  Dunham  (1885)  5  Sup. 
Ct  1163,  115  U.  S.  61.  29  L.  Ed.  329; 
Henderson  v.  Wadsworth  (1885)  6  Sup. 
Ct  40,  115  U.  S.  264,  29  L.  Ed.  377; 
Ex  parte  Phoenix  Ins.  Co.  (1886)  6 
Sup.  Ct  772,  117  U.  S.  367,  29  L.  Ed. 
923;  Gibson  v.  Shufeldt  (1887)  7  Sup. 
Ct  1066,  122  U.  S.  27,  30  L.  Ed.  1083; 
Clay  V.  Field  (1891)  11  Sup.  Ct  419, 
138  U.  S.  464,  34  L.  Ed.  1044;  Walter 
V.  Northeastern  R.  Co.  (1893)  13  Sup. 
Ct  348,  147  U.  S.  370,  37  L.  Ed.  206; 
Tbe  Joseph  B.  Thomas  (1906)  148  Fed. 
762.  769,  78  C.  C.  A.  428;  Sioux  Falls 
Nat  Bauk  v.  Swenson  (C.  C.  1892)  48 
Fed.  621,  affirmed  (C.  C.  1891)  48  Fed. 
626. 

Where  judgment  creditors  have  sepa- 
rate and  distinct  interests  depending 
on  separate  and  distinct  judgments,  the 
amount  in  dispute  is  the  claim  of  each, 
and  the  several  claims  cannot  be  unit- 
ed to  give  appeUate  jurisdiction. 
Schwed  V.  Smith  (1882)  1  Sup.  Ct  221, 
106  U.  S.  188,  27  L.  Ed.  156;  Gibson 
V.  Shufeldt  (1887)  7  Sup.  Ct  1066, 1067. 
122  U.  S.  27,  30  L.  Ed.  1083. 

Separate  and  distinct  claims  of  at- 
taching creditors  cannot  be  united  to 
make  the  jurisdictional  amount  on  ap- 
peal from  judgment  denying  injunction 
against  enforcement  of  their  claims 
against  real  estate.  Chamberlin  v. 
Browning  (1900)  20  Sup.  Ct  820,  822, 
177  U.  S.  605,  44  L.  Ed.  906. 

Where  several  persons  on  whose  in- 
dividual property  a  tax  is  assessed 
joined  in  proceedings  to  enjoin  its  col- 
lection, the  supreme  court  cannot  take 
jurisdiction  on  appeal,  where  the  neces- 
sary amount  involved  in  order  to  give 
the  court  jurisdiction  is  made  up  by 
combining  the  amounts  assessed  to  the 
several  individuals.  Russell  v.  Stansell 
(ISSl)  105  U.  S.  303,  304,  26  L.  Ed.  989. 

Where  one  of  two  parties  has  two 
judgments  aggregating  the  jurisdiction- 
al amount,  the  cause  may  be  retained 
as  to  the  rights  of  that  party.  Hawley 
V.  U.  S.  (1883)  2  Sup.  Ct  846,  108  U. 
S.  543.  27  L.  Ed.  820. 

Though  the  matter  in  dispute  exceeds 
in  value  the  jurisdictional  limit,  never- 
theless, if  there  are  several  and  sepa- 
rate interests  in  that  sum  belonging  to 
distinct  parties  and  constituting  dis- 
tinct causes  of  action,  though  actually 
united  in  one  suit  and  growing  out  of 
the  same  transaction,  jurisdiction  will 
be  denied.  Town  of  Elgin  v.  Marshall 
(1883)  1  Sup.  Ct  484,  106  U.  S.  578, 
27  L.  Ed.  249. 

Though  joint  libels  for  wages  of  sea- 
men are  permissible,  the  Court  cannot 
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take  jurisdiction  of  appeals  from  sepa- 
rate decrees,  if  the  sum  in  controversy 
in  each  is  less  than  the  jurisdictional 
amount.  Oliver  v.  Alexander  (1832)  6 
Pet.  143,  145,  8  L.  Ed.  349;  The  Joseph 

B.  Thomas  (1906)  148  Fed.  762,  78  O. 

C.  A.  428.  It  has  no  jurisdiction  in 
case  of  a  joint  libel  based  on  united 
claims  for  salvage,  none  of  which  ex- 
ceed the  jurisdictional  amount,  though 
the  aggregate  amount  of  the  whole  sal- 
vage exceeds  it.  Stratton  v.  Jarvis 
(1834)  8  Pet.  4.  10,  8  L.  Ed.  846. 

Where  several  libels  against  a  vessel 
for  damages  to  goods  are  consolidated, 
and  damages  afterwards  decreed  in  fa- 
vor of  the  libelants,  appeals  in  the  cas- 
es where  the  damages  are  less  than  the 
jurisdictional  amount  must  be  dismiss- 
ed. Rich  V.  Lambert  (1851)  12  How. 
347,  352,  13  L.  Ed.  1017. 

Though  in  a  joint  action  by  several 
salvors  recovery  on  account  of  their 
joint  service  is  apportioned  between 
them,  the  owner  of  the  property  saved 
could  appeal  if  the  sum  decreed  exceed- 
ed the  jurisdictional  amount.  The  Con- 
nemara  (1880)  103  U.  S.  754.  26  L.  Ed. 
322. 

Where  a  decree  in  admiralty  directed 
that  two  persons  should  pay  specified 
sums  neither  amounting  to  the  jurisdic- 
tional sum,  an  appeal  by  one  must  be 
dismissed,  though  the  aggregate  of  the 
sums  exceeded  the  jurisdictional  sum. 
Clifton  V.  Sheldon  (1859)  23  How.  481, 
16  L.  Ed.  429. 

When,  in  admiralty,  distinct  causes  of 
action  in  favor  "of  distinct  parties,  grow- 
ing out  of  the  same  transaction  are 
united  in  one  suit,  distinct  decrees  in 
favor  of  or  against  distinct  parties  can- 
not be  joined  to  give  the  supreme  court 
jurisdiction  on  appeal.  Ex  parte  Balti- 
more &  O.  R.  Co.  (1882)  1  Sup.  Ot  35, 
106  U.  S.  5,  27  L.  Ed.  78. 

Several  judgments  held  by  different 
complainants,  who  join  in  a  creditors* 
bill,  cannot  be  added  together  to  make 
the  amount  necessary  to  give  appellate 
jurisdiction.  Hunt  v.  Bender  (1868)  154 
U.  S.  556,  14  Sup.  Ct.  1163,  18  L.  Ed. 
915. 

Where  actions  have  been  conjoined, 
the  sum  in  dispute  in  each  action  must 
make  the  jurisdictional  amount  to  give 
jurisdiction  to  review.  Wells  v.  Wil- 
kins  (1886)  6  Sup.  Ot  1049,  118  U.  S. 
230,  30  L.  Ed.  210. 

Where  suit  is  brought  against  heirs 
to  enforce  their  liability  for  the  pay- 
ment of  a  note  on  which  their  ancestor 
was  bound,  and  they  plead  neither 
counterclaim  nor  set-off,  and  ask  no 
affirmative  relief,  and  separate  judg- 
ments are  rendered  against  each  for 
his  proportionate  share,  the  court  has 
jurisdiction  in  error  only  over  the  judg- 
ments which  amount  to  the  jurisdic- 
tional sum.  Henderson  v.  Wadsworth 
(1885)  6  Sup.  Ct.  40,  43,  115  U.  S.  264, 
29  L.  Ed.  377. 

Where  the  decree  in  an  admiralty 
cause  awarded  to  libelant  $5,567,  to  be 
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apportioned  $2,544  as  owner  of  the  ves- 
sel lost  and  $3,023  as  trustee  for  the 
owners  of  the  cargo,  the  amount  in  con- 
troversy is  the  entire  sum  awarded, 
and  the  matter  cannot  be  considered  as 
though  two  separate  suits  had  been 
brought,  in  each  of  which  the  amount 
in  controversy  was  less  than  $5,000, 
for  the  purposes  of  an  appeal  to  the 
supreme  court.  The  Burlington  t. 
Ford  (1890)  11  Sup.  Ct  138.  140,  137 
U.  S.  386,  34  L.  Ed.  731. 

Where  one  of  six  legatees,  entitled 
under  a  will  to  equal  shares  in  the  re- 
siduary estate,  files  a  bill  against  her 
colegatees  to  compel  them  to  pay  to  the 
executor  $5,377.83,  which  they  claim  by 
gift  inter  vivos  from  the  testatrix,  the 
court  has  no  jurisdiction  of  an  appeal 
by  plaintiff,  as  her  interest  only 
amounts  to  one-sixth  of  the  sum  in 
controversy.  Miller  v.  Clark  (1891)  U 
Sup.  Ct.  300,  138  U.  S.  223,  34  L.  Ed. 
966. 

Where  a  corporation  held  several- 
leases  on  coal  under  tracts  of  land 
owned  by  different  lessors,  the  amount 
of  the  interest  of  each  lessor  is  the 
limit  of  the  jurisdiction  in  a  suit  to  ap- 
point a  receiver,  wherein  all  the  les- 
sors intervened  in  one  petition  to  have 
the  leases  canceled.  Henderson  v.  Car- 
bondale  Coal  &  Coke  Co.  (1891)  11 
Sup.  Ct.  691,  693,  140  U.  S.  25,  35  Lu 
Ed.  332. 

Proceeding  by  a  national  bank,  in  its 
own  behalf  and  for  its  individual  stock- 
holders, to  enjoin  the  collection  of  a 
tax  against  the  capital  stock,  held  to 
enforce  separate  and  distinct  rights. 
Sioux  Falls  Nat.  Bank  v.  Swenson  (C. 
0.  1892)  48  Fed.  621,  623,  affirmed  Da- 
kota Nat.  Bank  v.  Same  (O.  0.  1891) 
48  Fed.  626. 

18. Interest  as  affecting  amount 

In  controversy.— Interest,  not  being 
specifically  claimed,  cannot  be  comput- 
ed to  give  the  Supreme  Court  jurisdic- 
tion. Olney  v.  The  Falcon  (1854)  17 
How.  19,  22,  15  L.  Ed.  43. 

Where  interest  antecedent  to  the 
judgment  is  included  therein,  and  the 
amount,  with  the  interest,  amounts  to 
the  jurisdictional  amount,  jurisdiction 
will  attach.  Massachusetts  Ben.  Ass'n 
V.  Miles  (1891)  11  Sup.  Ot  234,  137 
U.  S.  689,  34  L.  Ed.  834. 

A  judgment  which,  with  accrued  in- 
terest at  the  time  of  its  affirmance, 
amounts  to  over  the  jurisdictional  sum, 
is  reviewable  in  the  Supreme  Court. 
Benson  Mining  &  Smelting  Co.  ▼.  Alta 
Mining  &  Smelting  Co.  (1892)  12  Sup. 
Ct  877,  145  U.  S.  428,  36  L.  Ed.  762. 

Court  held  to  have  jurisdiction  where 
the  judgment  (including  interest  and 
exclusive  .of  costs)  below  is  in  excess 
of  the  jurisdictional  amount,  though  the 
verdict  may  have  been  for  less  than 
that  sum.  Quebec  S.  S.  Co.  v.  Mer- 
chant (1890)  10  Sup.  Ct  397.  133  U. 
S.  375,  33  L.  Ed.  656. 

Error  assigned  on  the  ground  that 
the  award  of  interest  in  the  decree  be- 
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low  was  not  in  conformity  with  the 
previous  mandate  of  the  supreme  court 
will  not  sustain  an  appeal,  where  the 
interest  included  is  less  than  the  juris- 
dictional amount.  City  Nat  Bank  v. 
Hunter  (1893)  152  U.  S.  512,  14  Sup. 
Ct.  675,  38  L.  Ed.  534. 

An  appeal  will  not  be  dismissed, 
on  the  ground  tbnt  the  amount  in- 
Tolved .  is  not  sufficient  to  give  that 
court  jurisdiction,  where  the  amount 
in  controversy,  with  interest  properly 
allowable  thereon  at  the  time  the  deci- 
sion was  rendered,  exceeded  the  juris- 
dictional limit.  Guthrie  Nat.  Bank  v. 
City  of  Guthrie  (1899)  19  S.  Ct.  513, 
173  U.  S.  528,  43  L.  Ed.  796.  See 
Western  U.  Tel.  Co.  v.  Rogers  (1876) 
93  U.  S.  565,  566,  23  L.  Ed.  977;  Bal- 
timore &  P.  R-  Co.  V.  Trook  (1879) 
100  U.  S.  112,  25  L.  Ed.  571;  District 
of  Columbia  v.  Gannon  (1889)  9  S.  Ct. 
508,  130  U.  S.  227,  32  L.  Ed,  922; 
Northern  Pac.  R.  Co.  v.  Booth  (1894) 
152  U.  S.  671,  14  Sup.  Ct.  693,  38  L. 
Ed.  591;  RobostelU  v.  New  York,  N. 
H.  &  H.  R.  Co.  (C.  C.  1888)  34  Fed. 
719. 


(G)  Causes  of  action  as  affecting  amount 
in  controversy 

19.  Administration  of  estatesw— The 
jurisdiction  of  an  appeal  from  a  decree 
refusing  to  allow  a  claim  for  more  than 
$5,000  against  an  administrator,  all  of 
which  was  disputed,  cannot  be  ques- 
tioned on  the  ground  that  it  does  not 
appear  that  the  estate,  when  distribut- 
ed, will  yield  for  plaintiffs  claim  as 
much  as  $5,000.  Clark  v.  Bever 
(1891)  11  Sup.  Ct.  468,  470,  139  U.  S. 
96.  35  L.  Ed.  88. 

On  an  appeal  from  a  decree  affirming 
a  decree  distributing  an  estate,  the 
amount  in  controversy  is  the  amount 
to  which  the  individual  claimants  are 
separately  entitled,  not  the  joint 
amount  of  all  their  claims.  Chapman 
V.  Handley  (1894)  14  Sup.  Ct.  386, 
38T,  151  U.  S.  443,  38  L.  Ed.  227. 

20.  Admiralty^— In  a  case  of  libel  for 
salvage,  it  is  the  amount  of  salvage  and 
not  the  value  of  the  vessel  which  tests 
the  appellate  jurisdiction;  the  salvage 
only  being  in  controversy.  Spear  v. 
Place  (1850)  11  How.  522,  526,  13  L. 
Bd.  796. 

An  appeal  on  libel  in  personam  for  a 
collision  between  vessels  .will  be  dis- 
missed, where  the  decree  is  for  less 
than  the  jurisdictional  amount,  though 
a  libel  in  rem  against  the  same  vessel 
for  damages  exceeding  the  jurisdiction- 
al amount  was  previously  filed  in  an- 
other district;  nothing  being  done  to 
consolidate  the  suits,  and  separate  ap- 
peals being  allowed.  Merrill  v.  Petty 
(1872)  16  Wall.  338,  341,  21  L.  Ed. 
499. 

In  a  libel  the  matter  in  dispute  did 
not  amount  to  the  jurisdictional 
amount,  and  the  court  had  no  jurisdic- 
tion  on  appeaL     Starin  t.  The  Jesse 


Williamson,  Jr.  (1883)  2  S.  Ct.  669, 
108  U.  S.  305,  27  L.  Ed.  730. 

In  cases  of  libel  in  admiralty  $10,000 
at  least  were  involved  in  each  case,  and 
the  supreme  court  had  jurisdiction. 
The  Alaska  (1889)  9  Sup.  Ct.  461,  462, 
130  U.  S.  201,  32  L.  Ed.  923. 

See  Devere  v.  The  Haverton  (1890) 
11  Sup.  Ct.  35.  36,  137  U.  S.  145,  34 
L.  Ed.  603;  The  Burlington  v.  Ford 
(1890)  11  Sup.  Ct.  138,  140,  137  U.  S. 
386,  34  L.  Ed.  731;  The  Sydney  And 
The  William  Worden  v.  Providence- 
Washington  Ins.  Co.  (1891)  11  Sup. 
Ct  620,  139  U.  S.  331,  35  L.  Ed.  177; 
Larrinaga  v.  Two  Thousand  Bags  of 
Sugar  (C.  C.  1889)  40  Fed.  507. 

.21.  Assignments  for  benefit  of  cred- 
itorSd — ^Where  a  merchant  made  an  as^ 
signment  for  benefit  of  creditors,  pre- 
ferring one  creditor  to  the  amount  .of 
$10,000  and  other  creditors  to  a  small- 
er amount,  and  the  stock  assigned  was 
valued  at  $12,000,  and  the  notes  and 
accounts  were  nominally  more  than 
$25,000,  and  one  creditor  sued  out  at- 
tachments and  seized  a  part  of  the  as- 
signed property,  and  other  creditors 
attached  the  whole  property  on  the 
ground  that  the  assignment  was  a 
fraud  on  creditors,  and  the  first  prefer- 
red creditor  sued  the  attaching  credi- 
tors and  the  other  preferred  creditors 
to  enjoin  the  sale  of  the  attached 
property,  to  have  a  receiver  appointed, 
and  to  have  the  assignment  declared 
void,  and  $10,000  paid  to  him,  and  the 
injunction  was  granted,  a  receiver  ap- 
pointed, and  the  property  sold  for  $5,- 
300,  and  subsequently  the  court  dis- 
solved the  injunction  and  dismissed  the 
bill,  the  amount  in  dispute  exceeded 
$5,000,  and  the  supreme  court  had  ju- 
risdiction on  an  appeal  by  the  first  pre- 
ferred creditor.  Estes  v.  Gunter  (1887) 
7  Sup.  Ct.  854,  121  U.  S.  183,  30  L. 
Ed-  884. 

22.  Bankruptcy.— This  section  does 
not  authorize  the  review  of  a  refusal 
to  revise  a  discharge  in  bankruptcy 
merely  because  the  claim  of  the  peti- 
tioner for  revision  amounts  to  more 
than  $1,000,  or  because,  if  the  dis- 
charge were  refused,  something  might 
be  made  out  of  the  bankrupt.  Hunt- 
ington V.  Saunders  (1896)  16  Sup.  Ct. 
1120,  163  U.  S.  319,  41  L.  Ed.  174. 

23.  Bonds.— In  deciding  whether  the 
matter  in  dispute  sustains  jurisdiction, 
the  supreme  court  will  look  to  the  sum 
due  on  the  condition  of  the  bond,  and 
not  to  the  penalty.  U.  S.  v.  McDowell 
(1808)  4  Cranch,  316,  2  L.  Ed.  632. 

Where  a  judgment  for  less  than  juris- 
dictional amount  was  rendered  against 
a  town  on  interest  coupons  detached 
from  bonds  which  it  claimed  were  is- 
sued under  an  unconstitutional  statute, 
the  fact  that  the  bonds  were  for  a  larg- 
er sum  than  jurisdictional  amount  will 
not  give  the  court  jurisdiction  on  writ 
of  error.  Town  of  Elgin  v.  Marshall 
(1883)   1  S.  Ct  484,  106  U.   S.  578, 

(1765) 


:?  1218 


THB  JUDICIAL  OODB 


(Tit  12c 


27  L.  Ed.  249;  Town  of  Plainview  t. 
Same  (1883)  1  S.  Ct  489,  106  U.  S. 
583,  27  L.  Ed.  250;  Bruce  v.  Manches- 
ter &  K.  R.  Co.  (1886)  6  S.  Ct.  849, 
117  U.  S.  514,  29  L.  Ed.  990,  dismiss- 
ing appeal  (C.  C.  1884)  19  Fed.  342. 

A  writ  of  error  does  not  lie  from  a 
judgment  on  an  appeal  bond,  where  the 
matter  in  dispute,  exclusive  of  costs, 
did  not  amount  to  the  juriddictional 
sum.  Cogsrwell  v.  Fordyce  (1888)  9 
Sup.  Ct.  112,  128  U.  S.  391,  32  K  Ed. 
484. 

24.  Contracts.»In  a  suit  to  enjoin 
fraudulent  violation  of  contracts,  the 
supreme  court  has  no  appellate  juris- 
diction, unless  the  matter  in  controver- 
sy exceeds  the  jurisdictional  amount, 
determined  by  estimating  the  value  of 
the  right  under  the  contracts  claimed 
to  have  been  violated,  and  not  by  re- 
ferring to  the  penalty  of  the  injunc- 
tion bond.  Brown  v.  Shannon  (1857) 
20  How.  55,  57,  15  L.  Ed.  826. 

The  amount  in  dispute  in  a  suit  to 
recover  damages  for  refusal  of  vendor 
to  carry  out  a  contract  for  sale  of  real 
property  is  sufficient  to  give  the  Su- 
preme Court  jurisdiction  of  a  writ  of 
error  to  review  a  judgment  in  favor  of 
plaintiff  for  $1,250,  where  defendant, 
in  his  set-off,  claims  an  unpaid  balance 
of  $11,750  of  the  purchase  price,  and 
claims  that  the  amount  of  the  judgment 
against  him  is  erroneous,  and  that  a 
reversal  will  permit  him  to  claim  be- 
fore the  jury  on  another  trial  the  full 
amount  of  his  set-off,  or,  at  least,  the 
balance  due  for  the  purchase  price. 
Hartcn  v.  L»ffler  (1909)  29  Sup.  Ct 
351,  212  U.  S.  397.  53  L.  Ed.  568. 

25.  Creditors'  bill.  —  The  supreme 
court  has  no  jurisdiction  in  a  creditors* 
bill  if  the  judgment  of  the  creditor  ap- 
pealing does  not  exceed  the  jurisdic- 
tional amount,  and  the  fact  that  the 
fund  in  litigation  exceeds  it  is  not  suf- 
firient.  Seaver  v.  Bigelow  (1866)  5 
Wall.  208,  18  L.   Ed.  595. 

Where,  in  a  creditors*  bill  to  subject 
the  stockholders  of  a  corporation  to 
liability  for  unpaid  subscriptions,  the 
fund  recovered  and  to  be  distributed 
exceeds  the  jurisdictional  sum,  the  ju- 
risdiction of  the  supreme  court  is  not 
affected  by  the  fact  that  the  amounts 
decreed  to  some  of  the  creditors  are 
less  than  the  jurisdictional  sum,  and  it 
has  authority  to  hear  the  whole  appeal. 
Handley  v.  Stutz  (1890)  11  Sup.  Ct. 
117,  118,  137  U.  S.  366,  34  L.  Ed.  706. 

26.  Criminal  law.— The  jurisdiction  of 
the  supreme  court  to  review  any  final 
judgment  or  decree  where  the  matter 
in  dispute  exceeds  a  specified  sum,  does 
not  extend  to  criminal  cases.  Chap- 
man V.  U.  S.  (1896)  17  Sup.  Ct.  76, 
77,  164  U.  S.  436,  41  L.  Ed.  504.  A 
statute  which  provides  that  no  ap- 
peal or  writ  of  error  shall  be  allowed 
from  any  judfgment  or  decree,  in  any 
suit  at  law  or  in  equity,  unless  the 
amount  in  controversy  exceeds  a  sped* 
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fied  sum,  is  restricted  to  cases  where 
the  matter  in  dispute  is  measured  by 
a  pecuniary  value,  and  does  not  apply 
to  a  judgment  imposing  a  fine,  in  a  pros- 
ecution of  a  commercial  traveler  for  a 
misdemeanor  for  offering,  in  violation 
of  a  territorial  statute,  merchandise  for 
sale  without  having  obtained  a  license, 
especially  where  the  amount  of  the  fine 
does  not  exceed  the  specified  sum. 
Farnsworth  v.  Montana  (1889)  129  V. 
S.  104,  9  Sup.  Ct  253,  32  L.  Ed.  616; 
Bristol  V.  U.  S.  (1904)  129  Fed.  87,  88, 
63  C.  C.  A.  529;  Heinze  v.  Butte  &  B. 
Consol.  Min.  Co.  (1904)  129  Fed.  274, 
277,  63  C.  C.  A.  388,  writ  of  certiorari 
denied  (1904)  24  Sup.  Ct.  856,  194  U. 
S.  632,  48  L.  Ed.  1159.  See  U.  S.  v. 
Watkinds  (C.  O.  1881)  6  Fed.  152, 156. 

27.  Death  by  wrongful  actw— Rev.  St 
Tex.  1895,  arts.  2899-2909,  providing 
for  recovery  for  wrongful  death  and 
requiring  the  jury  to  divide  the  amount 
recovered  among  the  persons  entitled 
to  it,  creates  but  a  single  liability}  and 
contemplates  but  a  single  action,  and 
the  question  whether  "the  matter  in 
controversy"  exceeder  $1,000,  so  as  to 
confer  appellate  jurisdiction  on  the  su- 
preme court,  is  determined  by  the  to- 
tal amount  recovered,  and  not  by  that 
allowed  to  any  one  of  the  beneficiaries 
in  the  action.  Texas  &  P.  R.  Co.  v. 
Gentry  (1896)  16  Sup.  Ct  1104,  1106, 
163  U.  S.  353,  41  K  Ed.   186. 

28.  Debt  or  money  demand.— A  mo- 
tion to  dismiss  an  appeal  for  want  of 
jurisdiction  was  granted,  where  the 
real  matter  in  controversy  was  a  debt 
of  $1,000,  which  was  given  for  land 
exceeding  $1,000  in  value,*  for,  though 
the  title  might  be  inquired  into  inci- 
dentally, it  did  not  constitute  the  ob- 
ject of  the  suit.  Farmers*  Bank  v. 
Hooff  (1833)  7  Pet  168,  170,  8  L.  Ed. 
646. 

In  an  action  on  a  money  demand 
where  the  general  issue  is  pleaded,  the 
matter  in  dispute  isr  the  debt  claimed, 
and  its  amount,  as  stated  in  the  body 
of  the  declaration,  and  not  the  damages 
alleged,  or  the  prayer  for  judgment, 
must  be  considered  in  determining  the 
question  whether  the  court  can  take  ju- 
risdiction. Lee  V.  Watson  (1863)  1 
Wall.  337,  339.  17  L.  Ed.  557. 

The  amount  of  the  judgment  of  the 
circuit  court  against  a  defendant  in  an 
action  for  money  is  prima  facie  the 
measure  of  ihe  supreme  court's  juris- 
diction on  writ  of  error;  and,  if  ju- 
risdiction is  invoked  because  of  the  col- 
lateral effect  a  judgment  may  have  in 
another  action,  it  must  appear  that  the 
judgment  conclusively  settles  the  rights 
of  the  parties  in  a  matter  actually  in 
dispute,  the  sum  or  value  of  which  ex- 
ceeds $5,000.  Troy  v.  Evansr,  Gardner 
&  Co.  (1877)  97  U.  S.  1,  3,  24  L.  Ed. 
941. 

Where,  in  an  action  to  recover  a 
debt,  defendant  pleads  usury,  and  plain- 
tiff's recovery  is  reduced  to  that  ex- 
tent on  writ  of  error  by  plaintiif  in  the 
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Supreme  Court  of  the  United  States, 
the  jurisdictional  amount  in  controver- 
sy between  the  parties  is  the  differ- 
ence between  the  amount  of  the  actual 
recovery  and  that  claimed,  and  this 
amount  is  not  affected  by  the  fact  that, 
under  the  law  of  the  state  where  the 
debt  was  contracted,  usury  avoids  all 
titles  to  land  given  as  security,  where 
the  action  was  solely  on  the  money  de- 
mand, and  the  judgment  does  not  affect 
the  land  except  as  a  matter  of  evidence. 
New  England  Mortgtfge  Security  Oo.  v. 
Gay  (1892)  12  Sup.  Ct.  815,  145  U.  S. 
123,  36  L.  Ed.  646. 

29.  Eminent  domains—The  value  of 
the  matter  in  litigation  in  a  dispute 
over  the  assessment  of  the  jury  of  con- 
demnation is  the  difference  between 
such  assessment  and  the  value  of  the 
entire  property;  nothing  to  the  con- 
trary appearing  in  the  record.  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Southern 
Tel.  Co.  (1884)  5  Sup.  Ct.  168,  169, 
112  U.  S.  306,  28  L.  Ed.  746. 

30.  Election  contests.— In  a  proceed- 
ing to  contest  election  for  selection  of 
a  county  seat,  it  is  impossible  to  deter- 
mine the  benefit  of  the  county  may 
gain,  or  the  damage  it  may  suffer,  from 
the  result  of  the  election  contested. 
Smith  V.  Adams  (1889)  9  S.  Ct.  566, 130 
U.  S.  167.  32  L.  Ed.  895. 

31.  forcible    entry    and    detainer.^ 

The  supreme  court  cannot  review  a  de- 
cision in  an  action  of  forcible  detainer 
to  recover  possession,  under  a  trust 
deed,  of  certain  property,  on  default  in 
payment  of  the  debt  secured  thereby, 
though  the  value  of  the  property  ex- 
ceeds the  jurisdictional  sum;  there  be- 
ing nothing  to  show  that  the  value  of 
the  possession  reaches  that  amount. 
Willis  V.  Eastern  Trust  &  Banking 
Co.  (1897)  17  S.  Ct.  739,  167  U.  S.  76, 
42  L.  Ed.  83. 

Affirmance  of  a  judgment  for  plaintiff 
in  forcible  entry  and  detainer,  in  which 
defendant  set  up  an  equitable  title  to 
the  land,  cannot  be  reviewed,  where 
the  value  of  the  possession,  which 
alone  could  be  in  contest  in  such  an  ac- 
tion, and  which  alone  was  determined 
by  the  judgment,  was  less  than  the 
jurisdictional  amount.  McClung  v. 
Penny  (1903)  23  S.  Ct  589,  189  U.  S. 
143,  47  L.  Ed.  751. 

32.  Fraud.— Amount  in  dispute  in  a 
suit  for  equitable  relief  because  of 
fraud  in  a  sale  of  real  property  ex- 
ceeds the  jurisdictional  sum,  though  the 
bill  prays  for  the  conveyance  of  a 
strip  of  land  of  slight  value,  where,  if 
such  relief  is  denied,  the  complainant 
seeks,  in  the  alternative,  to  have  the 
contract  rescinded  and  the  payment  de- 
creed of  $6,000,  the  purchase  money, 
with  costs  and  interest  Shappirio  v. 
Goldberg  (1904)  24  S.  Ct  259,  192  U. 
S.  232,  48  L.  Ed.  419,  affirming  judg- 
ment (1902)  20  App.  D.  C.  185. 

33.  Freedom  and  slavery.- The  mat- 
ter in  dispute  to  petitioners  for  free- 


dom from  slavery  Is  the  value  of  their 
freedom,  which  cannot  be  ascertained 
in  money;  but  where  judgment  is  in 
their  favor,  their  value  as  property 
may  be  ascertained.  Lee  v.  Lee  (1834) 
8  Pet  44,  8  L.  Ed.  860. 

34.  Habeas  corpus.— A  case  of  habeas 
corpus  does  not  involve  any  money 
value  and  no  appeal  lies  from  a  circuit 
court  of  appeals.  Lau  Ow  Bew  v.  U.  S. 
(1892)  12  Sup.  Ct  517, 144  U.  S.  47,  36 
L.  Ed.  340. 

The  court  has  no  jurisdiction  to  re- 
view a  judgment  in  a  controversy  be- 
tween a  mother  and  a  testamentary 
guardian  involving  the  custody  of  in- 
fant children,  since  the  matter  in  dis- 
pute cannot  be  reduced  to  any  pecun- 
iary standard  of  value.  Perrine  v. 
«lack  (1806)  17  S.  Ct  79,  164  U.  S. 
452,  41  L.  Ed.  510. 

The  want  of  any  money  value  in  con- 
troversy precludes  an  appeal  from  an 
order  of  a  Circuit  Court  of  Appeals, 
discharging,  on  certiorari  on  petition 
for  habeas  corpus  and  certiorari,  a  per- 
son convicted  of  introducing  intoxicat- 
ing liquors  into  an  Indian  reservation^ 
and  sentenced  to  fine  and  imprison- 
ment. Whitney  v.  Dick  (1906)  26  Sup. 
Ct  584,  202  U.  S.  132,  50  L.  Ed.  963, 
reversing  order  Ex  parte  Dick  (1905) 
141  Fed.  5,  72  C.  C.  A.  667.  See  Kurtz 
V.  Moffitt  (1885)  6  Sup.  Ct  148,  115  U. 
S.  487,  29  L.  Ed.  458;  Cross  v.  Burke 
(1892)  13  Sup.  Ct  22,  146  U.  S.  82,  36 
L.  Ed.  896. 

35.  Mandamus^— A  decision  requiring 
a  county  clerk  to  comply  vnth  an  order 
of  a  territorial  board  of  equalization  in- 
creasing the  assessed  valuation  of  the 
property  in  the  county  does  not  involve 
any  pecuniary  rights  of  the  derk,  where 
it  does  not  appear  that  he  is  a  prop- 
erty owner  or  taxpayer  of  the  county, 
but  bases  his  resistance  to  the  order 
upon  his  duty  as  an  officer.  Caffrey  v. 
Territory  of  Oklahoma  (1900)  20  S.  Ct 
664,  177  U.  S.  346,  44  L.  Ed.  799,  writ 
of  error  and  appeal*  dismissed  20  S. 
Ct  666,  177  U.  S.  349,  44  L.  Ed.  801. 

The  value  of  the  matter  in  dispute  in 
mandamus  to  compel  the  Secretary  of 
State  to  seek  to  obtain  $500,000  dam- 
ages from  the  German  Empire  in  re- 
dress of  petitioner's  alleged  wrongful 
imprisonment  while  on  a  visit  to  that 
country  is  not  such  as  will  bring  the 
cause  within  appellate  jurisdiction.  TJ. 
S.  ex  rel.  Holzendorf  v.  Hay  (1904)  24 
Sup.  Ct  681,  682.  But  see  U.  S.  ex 
rel.  Crawford  v.  Addison  (1859)  22 
How.  174,  16  L.  Ed.  304,  holding  that 
where  the  matter  in  controversy  was 
the  right  to  the  mayoralty  of  a  city, 
the  salary  of  which  office  was  $1,0()0 
per  annum,  payable  monthly,  and  the 
term  of  office  two  years,  the  jurisdic- 
tional amount  was  involved. 

36.  Mortgages.  —  Persons  claindng 
less  than  jurisdictional  amount  have 
no  right  of  appeal.    McMurray  v.  Mo- 
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ran  (1890)  10  Sup.  Ct  427,  431.  134  U. 
S.  150,  33  L.  Ed.  814. 

37.  Partition.— The  value  of  part  of 
the  land  sought  to  be  recovered  in  par- 
tition determines  the  appellate  juris- 
diction. McCarthy  v.  Provost  (1880) 
103  U.  S.  C73,  26  L.  Ed.  337. 

38.  Paten ts*^ Where  a  contract  is 
made  in  relation  to  patent  rights  which 
is  not  regulated  by  Congress,  the  par- 
ties stand  on  the  same  ground  with 
other  litigants  as  to  the  right  of  ap- 
peal, and  a  decree  canceling  the  con- 
tract cannot  be  revised,  unless  the  sura 
in  dispute  exceeds  the  amount  fixed  by 
law.  Wilson  v.  Sandford  (1850)  10 
How.  99,  101,  13  L.  Ed.  344. 

The  court  has  no  jurisdiction  of  an 
appeal  from  a  decree  affirming  a  decree 
dismissing  a  bill  to  procure  an  adjudi- 
cation that  complainant  is  entitled  to 
the  issuance  of  a  patent  for  an  inven- 
tion, for  the  suit  does  not  involve  a 
sum  of  money  exceeding  jurisdictional 
amount  Durham  v.  Seymour  (1896) 
161  U.  S.  235,  16  S.  Ct.  452,  40  L.  Ed. 
682.  distinguishing  Sparrow  v.  Strong 
(1865)  3  Wall.  97,  18  L.  Ed.  49. 

39.  Possession  and  ownership  of 
property.— W^ere  plaintiff  is  adjudged 
possession  and  ownership  of  the  prop- 
erty, subject  to  payment  of  a  money 
judgment  in  favor  of  defendant,  and  de- 
fendant acquiesces,  but  plaintiff  objects 
to  the  money  judgment,  the  amount  of 
this  judgment,  and  not  the  value  of 
the  whole  property  in  controversy,  de- 
termines plaintiff's  right  to  a  writ  of 
error.  Pittsburgh  Locomotive  &  Car 
Works  V.  State  Nat.  Bank  (1877)  154 
U.  S.  626,  14  Sup.  Ct.  1180. 

The  value  of  land,  and  not  simply  the 
value  of  the  right  of  present  posses- 
sion thereof,  is  the  amount  in  contro- 
versy, for  the  purpose  of  an  appeal, 
when  the  case  involves  a  claim  of  right 
to  land  of  which  the  naked  legal  title 
remains  in  the  United  States.  Black  v. 
Jackson  (1900)  20  S.  Ct  648,  177  U. 
S.  349,  44  L.  Ed.  801. 

40.  Prohibition.— The  Supreme  Court 
has  jurisdiction  to  review  a  judgment 
dismissing  a  petition  for  writ  of  prohi- 
bition to  a  court-martial  convened  to 
try  a  pay  inspector  in  the  navy  for  an 
oflTfdKe  punishable  by  dismissal  and 
di-piivation  of  salary  exceeding  $5,0(X) 
^huiijj?  his  term  of  office.  Smith  v. 
Whitney  (1886)  6  Sup.  Ct  570,  573, 
Un  U.  S.  167,  29  L.  Ed.  601. 

4 1 .  Public  lands.— To  maintain  an  ap- 
Vi'i\\  from  a  decree  to  remove  a  fence 
iiH  luKing  public  lands,  showing  that  the 
rN'ffnt]  ant's  color  of  title  to  the  lands 
i=^  WL>rth  over  $5,000  is  essential.  Cam- 
.^nm  V.  U.  S.  (1892)  13  Sup.  Ct  184, 
IHi  U.  S.  533,  36  L.  Ed.  1077;  Abadie 
V.  LI.  S.  (1893)  13  Sup.  Ct  836,  149 
U.  S.  261,  37  L.  Ed.  726.  See  Lowns- 
(lilc  V.  Parrish  (1858)  21  How.  290, 
I'yy,  16  L.  Ed.  80,  holding  that  Congress 

iitfed  no  law  affecting   title  to  lands 
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in  Oregon  until  September,  1850,  and 
so,  where  a  controversy  Jarose  in  July, 
1850,  relating  to  titles,  neither  party 
had  a  legal  title,  and  the  amonnt  in 
controversy  could  not  be  ascertained, 
so  as  to  bring  the  case  within  the  ju- 
risdiction of  the  supreme  court  And 
see  Sparrow  v.  Strong  (1865)  70  U.  S. 
(3  Wall.)  97,  18  L.  Ed.  49,  holding  that 
a  controversy  over  a  mining  claim  in 
Nevada  territory,  prior  to  the  surveying 
or  bringing  into  the  market  of  the  land 
on  which  the  clain  is  located,  existing 
under  the  express  sanction  of  the  ter- 
ritorial legislature  and  the  implied  sanc- 
tion of  the  national  government,  is  ca- 
pable of  being  valued  in  money. 

42.  Replevin.— In  replevin  to  try  title, 
the  value  of  the  property  replevied  is 
the  matter  in  dispute.  Where  replevin 
is  of  property  distrained  for  rent  the 
amount  for  which  avowry  is  made  is 
the  matter  in  dispute.  Peyton  v.  Rob- 
ertson (1824)  9  Wheat  527,  6  L.  Ed. 
151;  Gibson  v.  Shufeldt  (1887)  7  Sup. 
Ct.  1066,  122  U.  S.  27.  30  L.  Ed.  1083. 

43.  Revenue  laws.- In  a  case  of  sei- 
zure for  an  alleged  breach  of  the  rev- 
enue laws  in  which  certain  property 
was  condemned  as  forfeited  to  the 
United  States,  the  value  in  controversy 
was  the  value  of  the  property  at  the 
time  of  the  seizure,  exclusive  of  the 
duties.  U.  S.  v.  Eighty-Four  Boxes  of 
Sugar  (1833)  7  Pet.  453,  460,  8  L.  Ed. 
745. 

An  action  by  the  United  States  on  the 
official  bond  of  a  collector  of  customs 
for  money  appropriated  by  him,  as  part 
of  the  emoluments  of  his  office,  is  not 
to  enforce  a  revenue  law,  or  against  a 
revenue  officer  for  an  *'act  done  by 
him  in  the  performance  of  his  official 
duty,  or  for  the  recovery  of  any  money 
exacted  by  or  paid  to  him  which  shall 
have  been  paid  into  the  treasury,"  in 
which  cases,  under  R.  S.  §  699,  an  ap- 
peal may  be  taken  to  the  supreme  court, 
though  the  amount  in  controversy  is 
less  than  $5,000.  U.  S.  v.  Haynes 
(1889)  9  S.  Ct  648,  130  U.  S.  653,  32 
L.  Ed.  1060. 

44.  Trade-marks.- A  judgment  refus- 
ing a  mandamus  to  the  commissioner  of 
patents  to  register  a  trade-mark  is  not 
reviewable  on  the  ground  that  the  mat- 
ter in  dispute  exceeds  the  jurisdiction- 
al sum,  where  the  value  of  the  registra- 
tion is  not  shown,  as  the  right  to  the 
trade-mark  is  not  ih  dispute.  U.  S.  v. 
Seymour  (1894)  14  Sup.  Ct  871,  872, 
153  U.  S.  353,  38  L.  Ed.  742.  And  see 
Standard  Paint  Co.  v.  Trinidad  Asph. 
Co.  (1911)  31  Sup.  Ct.  456,  220  V,  S. 
446,  55  L.  Ed.  536,  as  to  jurisdiction  in 
trade-mark  cases. 

45.  Trusts.— The  value  of  the  proper- 
ty held  to  determine  jurisdiction.  Ken- 
aday  v.  Edwards  (1890)  10  Sup.  Ct 
523,  525,  134  U.  S.  117,  33  L.  Ed.  853. 

46.  Wills.— The  amount  of  the  estate 
which  passes  by  a  will,  if  that  is  held 
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valid,  constitutes  the  matter  in  dispute 
on  a  contest  of  the  will,  without  regard 
to  the  amount  of  the  interest  of  any 
one  of  the  contestants.  Overby  v.  Gor- 
don (1900)  20  S.  Ct  603,  177  U.  S. 
214,  44  L.  Ed.  741. 

The  necessary  jurisdictional  amount 
to  sustain  a  writ  of  error  to  review  de- 
cree denying  probate  of  a  will  is  not  in- 
volved, where  the  total  amount  of  lega- 
cies to  those  interested  is  less  than  the 
jurisdictional  amount.  Morgan  v.  Ad- 
ams (1909)  29  Sup.  Ct  213,  211  U.  S. 
627,  53  L.  Ed.  362. 

III.   MANNER    AND    SUFFICIENCY 

OF  SHOWING   OF  AMOUNT 

IN  CONTROVERSY 

47.  Pleadings     and     affldavlts^^That 

the  Supreme  Court  may  take  jurisdic- 
tion it  is  not  necessary  that  .the  bill 
should  state,  in  so  many  words,  that  a 
certain  amount,  exceeding  $1,000,  is  in 
controversy.  The  statutory  amount 
must  as  a  matter  of  fact  be  in  contro- 
versy, yet  that  fact  may  appeat  by  affi- 
davit after  the  appeal  is  taken.  In  a 
suit  to  enjoin  an  association  of  rail- 
roads alleged  to  be  illegal  as  restraining 
interstate  commerce  between  competi- 
tive points,  the  fact  that  daily  inter- 
state shipments  from  the  competitive 
points  in  question  exceed  $1,000  in  val- 
ue, and  that  it  is  alleged  in  the  answer 
that  free  competition  would  cause  great 
losses  and  possible  financial  ruin  to  the 
railroad  companies,  sufficiently  shows 
that  there  was  in  controversy  the  $1,- 
000  required  to  sustain  an  appeal  to 
the  supreme  court.  U.  S.  v.  Trans-Mis- 
souri Freight  Ass'n  (1897)  17  S.  Ct 
540,  166  U.  S.  290,  41  L.  Ed.  1007,  re- 
versing decree  (1893)  58  Fed.  58,  7  C. 
C.  A.  15,  24  L.  R.  A.  73. 

The  declaration  was  for  a  balance  of 
accounts  of  $988.94,  and  the  ad  dam- 
num was  laid  at  $2,000.  The  bill  of 
exceptions  showed  that  the  United 
States  claimed  interest  on  the  balances 
due  them.  Under  these  circumstances, 
it  is  no  objection  to  the  jurisdiction 
that  the  bill  of  exceptions  was  taken 
by  the  counsel  for  the  United  States  to 
a  refusal  of  the  court  to  grant  an  in- 
struction asked  by  the  United  States, 
which  was  applicable  to  certain  items  of 
credit  only,  claimed  by  the  defendants, 
which  would  reduce  the  debt  below  the 
sum  of  $1,000.  The  court  cannot  ju- 
dicially know  what  influence  that  re- 
fusal had  upon  the  verdict.  U.  S.  v. 
McDaniel  (1832)  31  U.  S.  (6  Pet.)  634, 
8  L.   Ed.  527. 

The  amount  as  stated  in  the  body  of 
the  declaration,  and  not  merely  the 
damages  alleged,  or  the  prayer  for  judg- 
ment, at  its  conclusion,  must  be  consid- 
ered in  determining  whether  the  Su- 
preme Court  can  take  jurisdiction. 
Shacker  v.  Hartford  F.  Ins.  Co.  (1876) 
03  U.  S.  241,  23  L.  Ed.  862;  Hilton  v. 
Dickinson  (1883)  ^  Sup.  Ct  424,  431, 
108  U.  S.  165,  27  L.  Ed.  688. 


Where  the  value  of  the  land  in  con- 
troversy was  alleged  by  the  principal 
defendant  to  be  $4,000,  in  his  sworn 
answer,  and  the  court  found  it  to  be 
$5,000,  defendants  will  not  be  allowed 
to  present  affidavits,  showing  its  value 
to  be  $7,000,  in  order  to  give  the  Unit- 
ed States  supreme  court  jurisdiction 
under  statute  requiring  the  value  to  be 
over  $5,000.  Talking  ton  v.  Durable  ton 
(1887)  8  Sup.  Ct.  335,  336,  123  U.  S. 
745,  31  L.  Ed.  313. 

Jurisdiction  on  appeal  is  not  given  by 
allegations  of  damages  in  excess  of  ju- 
risdictional sum  caused  by  levy  on  prop- 
erty worth  less  than  that  sum,  and  com- 
pelling the  payment  thereby  of  a  judg- 
ment amounting  to  less  than  $100, 
though  the  pleading  charges  illegality 
and  spite,  where  it  alleges  no  acts  of 
violence  or  insult  which  could  justify 
exemplary  damages.  Magruder  v. 
Armes  (1901)  21  S.  Ct.  454,  180  U.  S. 
496,  45  L.  Ed.  638,  dismissing  writ  of 
error  (1899)  15  App.  D.  C.  379.  See 
Harris  v.  Barber  (1889)  9  Sup.  Ct.  314, 
315,  129  U.  S.  366,  32  L.  Ed.  697. 

Where  value  of  matter  in  dispute  does 
not  appear  of  record,  it  may  be  shown 
by  affidavit.  Williamson  v.  Kincaid 
(1800)  4  Dall.  20,  1  L,  Ed.  723. 

After  a  case  has  been  heard  and  dis- 
missed for  want  of  jurisdiction,  because 
it  did  not  appear  that  the  value  of  the 
property  in  controversy  exceeded  the 
jurisdictional  sum,  affidavits  of  its  value 
come  too  late.  Riohmond  v.  Milwaukee 
(1858)  21  How.  391,  392,  16  L.  Ed.  72. 

A  suit  having  been  dismissed  be- 
cause the  plaintiff  in  error  had  not 
shown,  either  from  the  record  or  from 
affidavits,  that  the  sum  in  dispute  was 
sufficient  to  give  the  supreme  court 
jurisdiction,  the  court  will  not  receive 
affidavits  to  supply  the  deficiency, 
where  the  appellants  have  neglected  to 
take  any  notice  for  more  than  three 
months  after  entry  of  the  order  of 
dismissal.  Johnson  v.  Wilkins  (1886) 
6  Sup.  Ct.  1048,  118  U.  S.  228,  30  L. 
Ed.  210. 

Where  petition  in  trespass  to  try 
title  alleged  that  the  land  was  worth 
$4,400,  and  plaintiff  had  judgment  for 
an  undivided  half  without  any.  finding  of 
value,  ex  parte  affidavits  of  defendant 
as  to  value  could  not  be  considered. 
Red  River  Cattle  Co.  v.  Needham 
(1891)  11  Sup.  Ct.  208,  137  U.  S.  632, 
34  L.  Ed.  799. 

A  motion  to  dismiss  an  appeal  on  the 
ground  that  the  amount  in  controversy 
was  not  sufficient  to  give  jurisdiction 
must  be  denied,  where  there  were  af- 
fidavits showing  that  the  land  in  ques- 
tion was  valued  at  more  than  the  juris- 
dictional sum  and  the  record  contained 
an  order  stating  that  more  than  that 
amount  was  involved.  Potts  v.  HoUon 
(1900>  20  Sup.  Ct.  654,  665,  177  U.  S. 
365,  44  L.  Ed.  808.  See  Davie  v.  Hey- 
ward  (C.  C.  1887)  33  Fed.  93,  94,  hold- 
ing that  affidavits  to  show  jurisdiction- 
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al  amount  must  be   submitted  to  the 
supreme  court 

48.  Stipulations  of  parties.— A  stipu- 
lation between  the  parties  as  to  the 
amount  in  controversy  is  not  controll- 
ing, but  in  the  discretion  of  the  court 
may  be  regarded  in  a  particular  case, 
and  with  reference  to  the  other  facts 
appearing  in  the  record,  as  sufficient 
proof  of  the  amount.  U.  S.  v.  Trans- 
Missouri  Freight  Ass'n  (1897)  17  Sup. 
Ct.  540.  547,  166  U.  S.  290,  41  L.  Ed. 
1007.  See  Gruner  v.  U.  S.  (1850)  11 
How.  163,  13  L.  Ed.  647,  holding  that 
where  a  vessel  was  libelled  in  the  dis- 
trict court,  and  sold  by  agreement  of 
parties  for  only  $850,  an  agreement  by 
counsel  admitting  its  value  to  be  more 
than  the  jurisdictional  amount  does  not 
bring  the  case  within  the  jurisdiction 
of  the  Supreme  Court 

49.  Record.— Record  held  to  show 
jurisdictional  amount  to  be  sufficient 
Stuart  V.  Boulware  (1890)  10  Sup.  Ct 
242,  243,  133  U.  S.  78,  33  L.  Ed.  568. 

Where  the  record  does  not  show  the 
jurisdictional  amount,  and  affidavits 
show  that  the  amount  in  dispute  is  less, 
the  writ  of  error  will  be  dismissed. 
Wells  V.  Wilkins  (1886)  6  Sup.  Ct  600, 
116  U.  S.  393.  29  L.  Ed.  671. 

50.  Burden  of  showing  Jurisdictional 
amount.— Appellant  must  show  that 
more  in  pecuniary  value  than  jurisdic- 
tional requirement  has  been  adjudged 
against  him.  Green  v.  Fisk  (1881)  14 
Sup.  Ct  1193.  154  U.  S.  668,  26  L.  Ed. 

4S6.  .    ,         ^, 

Where  a  suit  in  ejectment  is  brougnt 
in  the  state  court,  and  afterwards  re- 
moved to  the  United  States  circuit 
court  on  petition,  and  taken  on  error  to 
the  supreme  court,  it  is  incumbent  on 
the  plaintiffs  in  error  to  show  affirma- 
tively that  the  amount  in  controversy 
exceeds  the  jurisdictional  limit,  or  the 
appeal  will  be  dismissed  for  want  of 
jurisdiction.  Johnson  v.  Wilkins  (1886) 
6  Sup.  Ct  600,  116  U.  S.  392,  29  L.  Ed. 
671.  And  see  Hagan  v.  Foison  (1836) 
10  Pet  160,  9  L.  Ed.  381,  holding  that 
a  party  seeking  to  obtain  a  review  of 
the  case  by  the  Supreme  Court  on  writ 
of  error  must  show  that  the  amount  in 
controversy  exceeds  the  jurisdictional 
amount  and  where  the  matter  in  con- 
troversy is  the  ownership  of  one  negro 
woman  and  two  children,  who  were 
slaves,  the  court  will  not  assume  that 
their  value  can  equal  that  sum,  and 
the  writ  of  error  will  be  dismissed. 

IV.  RIGHT  TO  AND   MODE  OF  RE- 
VIEW AND  PROCEDURE 

51.  Allowance  of  appeal  or  writ  of 
orror.— It  is  the  duty  of  the  trial  court 
to  determiae  if  the  party  asking  for  an 
appeal  stands  in  such  relation  to  the 
case  that  he  can  demand  it  Thom  v. 
Pittard  (1894)  62  Fed.  232.  235,  10  C. 
€.   A.    352.    writ   of   certiorari   denied 


(1894)    15   Sup.   Ct.   1043,   159  U.  S. 
268,  40  L.  Ed.  142. 

A  circuit  judge,  in  passing  on  an  ap- 
plication for  a  writ  of  error  to  review  a 
judgment  at  law  in  the  circuit  court  of 
appeals,  must  exercise  the  powers  of 
that  court.  Threadgill  v.  Piatt  (0.  C. 
1895)  71  Fed.  1.  But  see  Pacific  R. 
Co.  V.  Ketchum  (1879)  101  U.  S.  289, 
295,  25  L.  Ed.  932,  holding  that  appeals 
within  prescribed  limits  are  a  matter 
of  right  and  the  court  must  take  and 
hear  them.  And  see,  also,  Davie  v. 
Heyward  (C.  C.  1887)  33  Fed.  93, 
holding  that  citation  for  writ  of  error 
must  issue,  and  the  question  of  jurisdic- 
tional amount  must  be  left  to  the  su- 
preme court.  See  Mussina  v.  Cavazos 
(1867)  6  Wall.  355,  358,  18  L.  Ed. 
810.  And  see,  also.  Farmers'  Loan  & 
Trust  Co.  V.  Chicago  &  N.  P.  R.  Co. 
(1896)  73  Fed.  314,  316,  19  C.  C.  A 
477. 

52.  Mode  of  review.  Judgments  at 
law  reviewable  by  writ  of  error*  only. 
Jones  V.  La  VaUette  (1866)  5  Wall. 
579,  18  L.  Ed.  550;  Dower  v.  Richards 
(1894)  14  Sup.  Ct  452,  455,  151  U.  S. 
658.  38  L.  Ed.  305.      . 

Proceedings  wherein  judgments  were 
obtained  for  damages  for  personal  in- 
juries in  favor  of  intervening  petition- 
ers in  the  case  of  the  foreclosure 
against  a  street  railway  company 
wherein  a  receiver  was  appointed  par- 
took of  the  nature  of  the  suit  in  which 
they  were  conducted,  and  were  there- 
fore in  equity  and  not  at  law,  so  that 
they  were  reviewable  on  appeal  only. 
NashviUe  Ry.  &  Light  Co.  v.  Bunn 
(1909)  168  Fed.  862,  865,  94  0.  C.  A- 
274;  Hughes  v.  Dundee  Mortgage  & 
Trust  Inv.  Co.  (C.  C.  1886)  28  Fed.  40. 
See  notes  under  ante,  §§  1120,  1215. 

53.  issuance  of  writ  of  errors— See  R 
S.  §  1004,  as  amended,  post,  §  1663,  and 
notes  thereunder. 

54.  Time  of  taking  appeal  or  writ  of 
error.— See  post  §  1648,  and  notes 
thereunder.  And  see  Thomas  v.  Sugar- 
man  (1910)  30  Sup.  Ct  650,  651,  218 
U.  S.  129.  54  L.  Ed,  967,  29  L.  R.  A. 
(N.  S.)  250,  reversing  decree  Same  v. 
Sugerman  (1907)  157  Fed.  669,  85  C. 
C.  A.  337,  15  L.  R.  A.  (N.  S.)  1267. 

V.  SCOPE  AND  EXTENT  OF 
REVIEW    AND    DISPOSI- 
TION OF  CAUSE 

55.  Questions  of  law  revlewable.^^A 

prior  decision  of  a  Circuit  Court  of  Ap- 
peals is  not  the  law  of  the  case  for  the 
Supreme  Court,  reviewing  a  later  de- 
cision of  the  former  court  in  the  same 
case.  Messinger  v.  Anderson  (1912)  32 
S.  Ct  739,  225  U.  S.  436,  56  L.  Ed. 
1152,  reversing  judgment  (1909)  171 
Fed.  785,  96  C.  C.  A.  445. 

The  jurisdiction  of  the  Supreme 
Court  to  review  a  judgment  must  be 
first  considered,  wh^e  the  question  in 
regard  thereto  arises  on  the  face  o£  the 
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record.  Continental  Nat.  Bank  t.  Bn- 
ford  (1903)  24  S.  Ct  54,  191  U.  S.  119, 
48  L.  Ed.  119,  dismissing  writ  of  error 
(1902)  114  Fed.  290,  53  O.  O.  A.  14. 

Dismissal  of  suit  by  shipper  against 
a  carrier  for  violation  of  Act  Feb.  4, 
1887,  will  not  be  stayed  by  the  Supreme 
Court,  where  it  concurs  in  the  view  of 
the  two  courts  below  that  the  Circuit 
Court  had  no  jurisdiction  because  of  no 
action  by  the  Interstate  Commerce 
Commission,  until  plaintiff  can  apply  to 
the  Commission  and  obtain  a  ruling,  if 
a  right  to  apply  was  barred  by  Act  June 
29,  1906,  when  the  action  was  begun 
in  the  court  below.  Morrisdale  Coal 
Co.  V.  Pennsylvania  R.  Co.  (1913)  33 
S.  Ct  938,  230  U.  S.  304,  57.  L.  Ed. 
1494,  affirming  judgment  (1910)  183 
Fed.  929,  106  C.  C.  A.  269.  See  Nel- 
son V.  Leland  (1859)  22  How.  48,  49, 
16  L.  Ed.  269,  holding  that,  on  motion 
to  dismiss  an  appeal  for  want  of  juris- 
diction originally  in  the  District  Court, 
the  question  of  want  of  jurisdiction  in 
that  court  is  a  proper  one  for  appeal  to 
the  Supreme  Court,  and  for  argument 
when  the  case  is  regularly  reached. 
The  Supreme  Court  has  jurisdiction  of 
such  an  appeal,  and  the  motion  to  dis- 
miss must  be  overruled.  And  see  J. 
W.  Calnan  Co.  v.  Doherty  (1912)  32 
S.  CL  460,  224  U.  S.  145,  56  L.  Ed. 
702,  dismissing  appeal  (1909)  174  Fed. 
222,  98  C.  C.  A.  130,  holding  that  the 
right  to  review  in  the  Supreme  Court 
of  a  decision  of  the  Circuit  Court  of 
Appeals  affirming  a  ruling  of  the  bank- 
ruptcy court  on  a  subordinate  issue 
must  be  found  in  the  bankruptcy  law. 
A  contention  not  made  either  in  the 
circuit  court  or  in  the  circuit  court  of 
appeals,  and  which  is  contrary  to  the 
theory  on  which  the  case  was  tried,  will 
not  be  considered  by  the  federal  Su- 
preme Court  Virtue  v.  Creamery 
Package  Mfg.  Co.  (1913)  33  Sup.  Ot 
202,  227  U.  S.  8,  57  L.  Ed.  393. 

Contention  that  an  action  by  a  mar- 
ried woman  cannot  be  maintained,  be- 
cause the  husband  alone  has  the  right 
to  bring  the  action,  cannot  be  regarded 
in  the  supreme  court  when  the  point 
was  not  presented  in  the  court  below. 
Texas  &  P.  Ry.  Co.  v.  Humble  (1901) 
21  S.  Ot  526,  181  U.  S.  57,  45  L.  Ed. 
747. 

Objection  that  plaintiff  had  failed  to 
file  replication  after  plea  of  res  judi- 
cata was  held  to  be  a  correct  plea  can- 
not be  first  urged  in  Supreme  Court, 
where  such  plea  was  considered  and 
decided  by  both  courts  below.  Trozell 
V.  Delaware,  L.  &  W.  R.  Co.  (1913)  33 
S.  Ct  274,  227  U.  S.  434,  57  L.  Ed. 
586,  reversing  judgment  Delaware,  L. 
&  W.  R.  Co.  v.  TroxeU  (1912)  200  Fed. 
44,  118  C.  C.  A.  272. 

Where  the  attention  of  the  trial  court 
was  not  called  to  any  particular  in 
which  a  declaration  was  deemed  insuffi- 
cient as  against  a  particular  defendant 
that  point  cannot  be  raised  on  writ  of 
error.      George  A.  Fuller  Co.  v.  Me- 


Closkey  (1913)  33  S.  Ct.  471,  228  U.  S. 
194,  57  L.  Ed.  795,  affirming  judgment 
(1910)  35  App.  D.  C.  595.  And  see 
Southern  R.  Co.  v.  Gadd  (1913)  207 
Fed.  277,  125  C.  C.  A.  21,  judgment 
affirmed  (1914)  34  S.  Ct  696,  233  U.  S. 
572,  58  L.  Ed.  1099,  holding  that  an  ob- 
jection to  an  instruction,  not  taken  by 
exception  in  the  trial  court,  cannot  be 
considered  by  an  appellate  court 

On  reviewing  judgment  affirming- 
judgment  in  action  for  damages  on  con- 
tention whether  it  was  the  duty  of  the 
trial  court  to  direct  verdict  for  defend- 
ant the  court  is  not  called  on  to  scru- 
tinize the  whole  record,  but  only  enough 
to  determine  whether  plain  error  was 
committed  below.  Chicago  Junction  R. 
Co.  V.  King  (1911)  32  Sup.  Ct  79,  80, 
222  U.  S.  222,  56  L.  Ed.  173. 

The  court,  reviewing  judgment  on  the 
ground  that  defendant  corporation  has 
a  United  States  charter,  will  only  in- 
quire whether  there  was  plain  error. 
Texas  &;  P.  Ry.  Co.  v.  Rosborough 
(1914)  35  S.  Ct  117,  235  U.  S.  429,  59 
L.  Ed.  299,  affirming  judgment  (1913) 
209  Fed.  205,  126  C.  C.  A.  299. 

The  court  on  writ  of  error  in  action 
under  Employers'  Liability  Act  April 
22,  1908,  involving  no  contention  as 
to  its  meaning,  need  not  review  alleged 
error  in  relation  to  principles  of  gen- 
eral law.  Yazoo  &  M.  V.  R.  Co.  v. 
Wright  (1914)  35  S.  Ct  130,  235  U.  S. 
376,  59  L.  Ed.  277,  affirming  judgment 
(1913)  207  Fed.  281,  125  C.  C.  A.  25. 
See  Opelika  v.  Daniel  (1883)  3  Sup.  Ct. 
70,  71.  109  U.  S.  108,  27  L.  Ed.  873, 
holding  that  where  the  trial  court  has 
permitted  a  verdict  to  be  reduced  where- 
by the  appellate  court  is  deprived  of  ju- 
risdiction, errors  in  the  record  will  be 
shut  out  from  re- examination  by  the 
appellate  court,  where  its  jurisdiction 
depends  on  the  amount  involved.  See 
Dower  v.  Richards  (1894)  14  Sup.  Ct. 
452,  151  U.  S.  658,  88  L.  Ed.  305,  hold- 
ing that  appeals  in  admiralty  were  by 
Act  1803  restricted  to  questions  of  law. 
And  see,  also,  Ambler  v.  Eppinger 
(1890)  11  Sup.  Ct  173,  174,  137  U.  S. 
480,  34  L.  Ed.  765;  Craig  v.  Smith 
(1879)  100  U.  S.  226,  230,  25  L.  Bdl. 
577;  Munson  S.  S.  Line  v.  Miramar  S. 
S.  Co.  (1909)  167  Fed.  960.  93  C.  C.  A. 
360,  certiorari  denied  (1909)  29  Sup. 
Ct  704,  214  U.  S.  526.  53  L.  Ed.  1068. 

56.  Question  of  fact.— Concurrent 
findings  of  fact  of  the  two  courts  below 
will  be  accepted  by  the  Supreme  Court 
on  appeal,  unless  error  is  clearly  shown. 
U.  S.  V.  Stinson  (1905)  25  Sup.  Ct  426, 
427,  197  U.  S.  200,  49  L.  Ed.  724;  U.  S. 
V.  Clark  (1906)  26  Sup.  Ct  341,  200  U. 
S.  601,  50  L.  Ed.  613;  Page  v.  Rogers 
(1900)  29  S.  Ct.  159,  211  U.  a  575,  53 
L.  Ed.  332,  reversing  decree  (1906)  149 
Fed.  194,  79  C.  C.  A.  153;  First  Nat 
Bank  of  Princeton,  HI.,  v.  Littlefield 
(1912)  33  S.  Ct  78,  226  U.  S.  110,  57 
L.  Ed.  145,  affirming  judgment  In  re 
Brown  (1912)  193  Fed.  24,  113  C.  C.  A. 
348;  L.  B,  Waterman  Co.  v.  Modem. 
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Pen  Co.  (1014)  35  S.  Ot  91,  ^5  U.  S. 
88,    59   L.    Ed.    142,   affirmius:   decree 

(1912)  197  Fed.  534,  117  C.  O,  A.  30. 
The  principle  that  the  Supreme  Court 

will  not  disturb,  unless  clearly  errone- 
ous, concurrent  findings  of  fact  of  two 
courts  below,  will  be  applied  to  a  suit  in 
which  the  Circuit  C3ourt  of  Appeals  af- 
firmed for  fraud  five  separate  decrees  of 
the  District  Court  rendered  without 
opinion,  canceling  in  each  case  a  home- 
stead patent.  Wright-Blodgett  Co.  v. 
United  States  (1915)  35  S.  Ct  339.  236 
U.  S.  397,  59  L.  Ed.  637,  affirming  de- 
cree Wright,  Blodgett  &  Co.  v.  Same 

(1913)  203  Fed.  263,  121  C.  C.  A;  461. 
An  independent  investigation  of  the 

facts  cannot  be  entered  upon  by  the  su- 
preme court  of  the  United  States  on 
appeal  from  a  decree  refusing  to  de- 
mand compliance  with  an  order  of  the 
interstate  commerce  commission,  in  or- 
der to  evolve  new  and  substantive  find- 
ings of  fact  upon  which  the  order  of  the 
commission  may  be  sustained,  even  if 
the  record  is  in  such  condition  as  to 
permit  such  a  course.  Interstate  Com- 
merce Commission  v.  Chicago,  B.  &  Q. 
R.  Co.  (1902)  22  Sup.  Ct.  824,  833,  186 
U.  S.  320.  46  L.  Ed.  1182,  affirming  de- 
cree (1900)  103  Fed.  249,  43  C.  C.  A. 
209.  See  McKinley  Creek  Min.  Co.  v. 
Alaska  United  Min.  Co.. (1902)  22  Sup. 
Ct  84,  86,  183  U.  S.  563,  46  L.  Ed.  331, 
holding  that  a  finding  on  conflicting  ev- 
idence cannot  be  rejected  on  appeaL 
And  see  Knapp  v.  Milwaukee  Trust  Co. 
(1910)  30  S.  Ct  412,  216  U.  S.  545,  54 
L.  Ed.  610,  holding  that  a  special  finding 
of  fact  requisite  under  general  order  in 
bankruptcy  on  an  appeal  to  the  federal 
Supreme  Court  from  a  final  decision  of 
a  Circuit  Court  of  Appeals  allowing  or 
rejecting  a  claim  under  that  act,  held 
not  required.  And  see  post,  §§  1587, 
1668,  and  notes  thereunder. 

See  a  1668,  1672,  1673,  post,  and 
notes  thereunder. 

57.  Dismissal  of  appeal  or  writ  of  er- 
ror.^A  motion  to  dismiss  an  appeal  on 
the  ground  that  the  amount  in  contro- 
versy is  insufficient  to  give  jurisdiction 
must  be  denied  where  there  are  affi- 
davits showing  that  the  land  in  question 
ia  of  greater  value  than  jurisdictional 
amount,  while  the  record  contains  an 
order  made  by  the  supreme  court  of  the 
territory  on  the  application  for  appeal, 
stating  that  more  than  that  amount  was 
involved  in  the  action.  Potts  v.  HoUon 
(1900)  20  S.  Ct  654,  177  U.  S.  365,  44 
L.  Ed.  808. 

An  appeal  will  not  be  dismissed  on  the 
ground  that  the  jurisdiction  of  the  Cir- 
cuit Court  was  invoked  solely  on  the 
grounds  of  diverse  citizenship,  where 
grounds  of  suit  and  relief  were  also 
based  upon  federal  statutes  which  were 
necessary  elements  of  the  decision  of 
the  Circuit  Court  of  Appeals.  Hen- 
ningsen  v.  United  States  Fidelity  & 
Guaranty  Co.  (1908)  28  S.  Ct  389,  208 
U.  S.  404,  52  L.  Ed.  547.  affirming  judg- 
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ment  (1906)  143  Fed.  810,  74  C.  C.  A. 
484. 

A  motion  to  dismiss,  for  want  of  ju- 
risdiction, an  appeal  to  the  federal  Su- 
preme Court  from  a  Circuit  Court  of 
Appeals,  is  not  premature  because  the 
record  has  not  been  printed,  where  the 
Supreme  Court  is  advised  as  to  the  mat- 
ter from  a  printed  transcript  of  the 
proceedings  in  the  District  Court  Laz- 
arus, Michel  &  Lazarus  v.  Prentice 
(1914)  34  S.  Ot  851,  234  U.  S.  263,  58 
L.  Ed.  1305,  dismissing  appeal  Musica 
V.  Prentice  (1914)  211  Fed.  326,  127  C. 
C.  A.  575. 

See  Rogers  v.  The  St  Charles 
(1856)  19  How.  108,  113,  16  L,  Ed. 
563,  holding  that  an  appeal  must  be 
dismissed  where  the  decree  is  for  less 
than  the  jurisdictional  amount;  Gray 
V.  Blanchard  (1878)  97  U.  S.  564,  565, 
24  L.  Ed.  1108,  holding  that  a  motion 
to  dismiss  a  writ  of  error  will  be 
granted  where  it  affirmatively  appears 
that  the  value  of  the  matter  in  dispute 
is  less  than  jurisdictional  amount;  Par- 
ker V.  Morrill  (1882)  1  Sup.  Ct  14. 
106  U.  S.  1,  27  L.  Ed.  72,  holding  that 
where  it  does  not  appear  in  the  record 
or  by  affidavit  that  the  value  of  the 
matter  in  dispute  involves  the  juris- 
dictional amount,  the  appeal  will  be 
dismissed;  Wells  v.  Wilkins  (1886)  6 
Sup.  Ct.  600,  116  U.  S.  393,  29  L.  Ed. 
671,  holding  that  where  the  record 
does  not  show  the  value  of  the  prop- 
erty in  dispute,  and  it  is  made  to  ap- 
pear to  the  court  from  the  affidavits 
filed  that  the  value  is  less  than  the  ju- 
risdictional sum,  the  writ  of  error  will 
be  dismissed;  Street  v.  Ferry  (1886) 
7  S.  Ct  231,  119  U.  S.  385,  30  L.  Ed. 
439,  holding  that  an  appeal  will  be  dis- 
missed when,  on  a  consideration  of  the 
various  affidavits  of  value  filed,  it  ap- 
pears that  the  value  is  less  than  juris- 
dictional amount:  City  of  New  Orleans 
V.  Louisiana  Const  Co.  (1889)  9  Sup. 
Ct  223,  129  U.  S.  45,  32  L.  Ed.  607, 
holding  that  a  motion  to  dismiss  a  writ 
of  error  will  be  denied  when  objection 
to  jurisdiction  is  not  made  in  trial 
court. 

58.  Afflrmanco  of  Judgment  or  de- 
cree^—A  judgment  of  a  circuit  court  of 
appeals  will  be  affirmed,  where  all 
questions  presented  are  of  general  law 
and  it  does  not  clearly  appear  that  er- 
ror was  committed  in  the  decision  of 
such  questions.  Southern  R.  Co.  v. 
Gadd  (1914)  34  Sup.  Ct  696,  233  U. 
S.  572,  58  L.  Ed.  1099. 

Where  there  was  no  color  for  mo- 
tion to  dismiss,  a  motion  to  affirm  sub- 
mitted with  it  will  be  denied.  New  Or- 
leans V.  Louisiana  Const  Co.  (1889) 
9  Sup.  Ct  223,  129  U.  S.  45,  32  L.  Ed. 
607. 

See,  also,  §  1669,  and  notes  thereun- 
der. 

59.  Reversal  of  Judgment  or  dooroo. 

—A  decree  of  the  Circuit  Court  of  Ap- 
peala  affirming  a  judgment  in  a  cause 
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in  which  the  Jurisdiction  depended  on 
the  sole  ground  that  the  cause  of  ac- 
tion arose  under  the  Constitution  will, 
on  appeal  to  the  Supreme  Court  of  the 
United  States,  be  reversed  for  lack  of 
jurisdiction  in  the  Circuit  Court  of 
Appeals.  Union  &  Planters*  Bank  v. 
City  of  Memphis  (1903)  23  S.  Ct.  604, 
189  U.  S.  71,  47  L.  Ed.  712,  reversing 
decree  (1901)  111  Fed.  561,  49  C.  C. 
A.  455. 

A  decree  of  a  federal  Circuit  Court 
of  appeals,  which,  after  correctly  de- 
ciding that  the  court  below  was  with- 
out jurisdiction,  inadvertently  affirmed 
the  decree  of  that  court,  dismissing  the 
bill  on  the  merits,  will  be  reversed  by 
the  federal  Supreme  Court,  and  the 
case  remanded  to  the  Circuit  Court, 
with  directions  to  set  aside  the  decree 
on  the  merits  and  sustain  the  demurrer 
for  want  of  jurisdiction,  and,  on  that 
ground,  dismiss  the  suit  McGilvra  v. 
Ross  (1909)  30  Sup.  Ct.  27,  30,  215  U. 
S.  70.  54  L.  Ed.  95. 

Plain  error  alone  will  justify  revers- 
ing a  judgment  in  a  personal  injury 
case  brought  to  the  Supreme  Court  on 
the  ground  that  defendant  corporation 
has  a  charter  from  the  United  States. 


Texas  &  P.  R.  Co.  v.  Howell  (1912) 
32  S.  Ct.  601,  224  U.  S.  577,  56  L.  Ed. 
892,  affirming  judgment  (1911)  191 
Fed.  1006,  111  C.  C.  A.  674. 

The  Supreme  Court,  having  acquired 
jurisdiction  of  a  decree  of  the  Circuit 
Court  of  Appeals  which  revised  on  ap- 
peal a  decree  reviewable  only  by  writ 
of  error,  will  reverse  the  judgment  and 
remand  with  instructions  to  dismiss  the 
appeal.  Four  Hundred  and  Forty- 
Three  Cans  of  Frozen  Egg  Product  v. 
U.  S.  (1912)  33  S.  Ct  50,  226  U.  S. 
172,  57  L.  Ed.  174,  reversing  judgment 
U.  S.  V.  Four  Hundred  and  Forty- 
Three  Cans  of  Frozen  Egg  Product 
(1912)  193  Fed.  589,  113  O.  C.  A.  457. 

See,  also,  $  1669,  and  notes  thereun- 
der. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Hewitt  V.  Filbert  (1885)  6  Sup.  Ct 
319,  320,  116  U.  S.  142,  29  L.  Ed.  581; 
Gore  V.  U.  S.  (1905)  26  Sup.  Ct  751, 
199  U.  S.  604,  50  L.  Ed.  329;  MobUe 
Transp.  Co.  v.  Mobile  (1905)  26  Sup. 
Ct.  751,  199  U.  S.  604,  50  L.  Ed  330 
(Mem.). 


§  1219.  (Jud.  Code,  §  242.)     Appeals  from  Court  of  Claims. 

An  appeal  to  the  Supreme  Court  shall  be  allowed  on  behalf  of 
the  United  States,  from  all  judgments  of  the  Court  of  Claims  ad- 
verse to  the  United  States,  and  on  behalf  of  the  plaintiff  in  any 
case  where  the  amount  in  controversy  exceeds  three  thousand  dol- 
lars, or  where  his  claim  is  forfeited  to  the  United  States  by  the  judg- 
ment of  said  court  as  provided  in  section  one  hundred  and  seventy- 
two. 

R.  S.  i  707.     Act  March  3,  1911,  c.  231,  {  242,  36  Stat.  1157. 


Notes  of  Decisions 


1. 

S. 

8. 
4. 
6. 

6. 
7. 
8. 

9. 

10. 


Construction  and  operation  In  general. 

Final  Judgments  as  appealable  Judg- 
ments. 

Decisions  reviewable. 

Amount  in  controversy. 

Effect  of  appeal  on  Jurisdiction  of  court 
of   claims. 

Right  to  and  mode  of  review. 

Limitations. 

Revocation  of  order  of  allowance 

of  appeal. 

Procedure  and  record. 

Scope  and  extent  of  review  in  general. 


I.  Construction  and  operation  in 
general.— R.  S.  §  707,  embodied  herein, 
gives  to  the  government  the  right  to 
appeal  in  all  cases  where  the  court  is 
required  by  any  general  or  special  law 
to  take  jurisdiction  of  a  claim  and  act 
judicially  in  its  determination.  In  re 
U.  S.  (1874)  21  Wall.  648,  650,  22  L. 
Ed.  690;  Ex  parte  U.  S.  (1875)  10  Ct. 
CI.  208. 

Act  March  3,  1875,  post,  §  6407,  does 
not  give  the  treasury  any  appellate  ju- 
risdiction, but  the  same  is  vested  in 
the  supreme  court.  U.  S.  v.  Jones 
(1886)  7  Sup.  Ct.  283,  119  U.  S.  477, 
30  L.  Ed.  440. 

R.  S.  §  707,  embodied  herein,  remain- 
ed in  force,  notwithstanding  Act  1887, 


ante,  §§  991(20),  1136.  U.  S.  v.  Jones 
(1889)  9  Sup.  Ct  669,  671,  131  U.  S. 
1,  33  L.  Ed.  90. 

The  appeal  given  by  Act  March  3, 
1863,  §  5,  and  Act  June  25,  1868,  §  1, 
incorporated  into  this  section,  is  limit- 
ed to  cases  coming  within  the  ordinary 
jurisdiction  of  the  court,  and  not  to 
matter  referred  to  the  court  by  Con- 
gress to  ascertan  a  fact  to  guide  the 
government  in  the  execution  of  treaty 
stipulations.  Atocha  v.  U.  S.  (1873) 
17  Wajl.  439,  21  L.  Ed.  619.  But  see 
Ex  parte  U.  S.  (1873)  9  Ct  CI.  320, 
holding  that  the  right  of  appeal  must 
be  understood  as  applicable  only  to 
cases  where  the  government  is  not  pri- 
marily liable,  but  in  a  case  where  the 
government  is  primarily  liable  to  the 
subject  of  a  foreign  power,  and  juris- 
diction has  been  conferred  by  a  special 
act,  the  government  has  a  right  of  ap- 
peal. And  see  Ayres  v.  U.  S.  (1908) 
44  Ct.  CI.  110,  holding  that  the  Su- 
preme Court  has  differentiated  between 
claims  under  treaty  stipulations  and  all 
other  claims,  and  Congress  can  refer  a 
claim  to  the  Court  of  Claims,  without 
its  being  appealable  if  the  object  is  to 
ascertain  a  particular  fact  to  guide  the 

(1773) 


§  1219 


THE  JUDICIAL  GODB 


(Tit  12c 


government  in  the  execution  of  its 
treaty  stipulations. 

The  right  of  appeal  from  judgments 
of  the  court  of  claims  given  by  Act 
March  3,  1863,  c  92,  §  5,  and  Act  June 
25,  1868,  c.  71,  §  1,  extends  to  ail  cas- 
es under  subsequent  statu6>s  conferring 
jurisdiction,  and  is  inapplicable  only 
when  the  judgment  is  not  primarily 
payable  by  the  United  States,  as,  for 
instance,  where  payable  out  of  the 
Mexican  indemnity.  Bradshaw  v.  U.  S. 
(1878)  14  Ct.  CL  145. 

A  private  act  which  refers  a  claim  to 
the  court  of  claims,  and  provides  that 
either  party  may  appeal  to  the  supreme 
court  within  a  certain  time,  does  not 
necessarily  repeal  Act  March  3,  1863, 
c.  92,  which  provides  for  like  appeals 
within  the  same  time,  but  "under  such 
regulations  as  the  said  supreme  court 
may  direct."  HubbeU  v.  U.  S.  (1870) 
6  Ot.  CL  63.  And  see  District  of  Co- 
lumbia V.  EsUn  (1901)  22  S.  Ct  17,  183 
U.  S.  62,  46  L.  Ed.  85,  as  to  effect  of 
repeal  of  statute.  And  see,  also,  Gor- 
don V.  U.  S.  (1804)  69  U.  S.  (2  WaU.) 
561,  17  L.  Ed.  92;  Strong  v.  U.  S.  (0. 
C.  1889)  40  Fed.  183. 

2.  Final  Judoments  as  appealable 
Judgments* — It  is  only  from  judgments 
that  an  appeal  will  lie.  Adams  v.  U.  S. 
(1891)  26  Ct.  CL  290.  An  appealable 
decision  must  have  the  finality  of  a 
judgment  binding  on  the  parties  and 
conclusive  of  their  rights.  GriflS.n  v. 
U.  S.   (1898)  33  Ct.  CL  228. 

Supplemental  decree  in  controversy 
over  rights  of  Cherokee  freedmen  in 
distribution  of  tribal  property  held,  in 
determining  right  to  appeal,  not  merely 
in  the  nature  of  an  execution  of  origi- 
nal decree.  Cherokee  Nation  v.  Whit- 
mire  (1912)  32  S.  Ct.  200,  223  U.  S. 
108,  56  L.  Ed.  370  reversing  decree 
Whitmire  v.  U.  S.  (1911)  46  Ct.  CL 
227. 

Findings  of  fact  and  conclusions  of 
law  which  the  court  of  claims  makes 
and  transmits  to  a  department  on  any 
"claims  or  matter"  referred  to  it  by 
such  department  with  claimant's  con- 
sent, is  advisory  only,  and  is,  not  a 
judgment  subject  to  review  in  the  su- 
preme court.  In  re  Sanborn  (1893) 
148  U.  S.  222,  13  Sup.  Ct.  577,  37  L. 
Ed.  429,  affirming  (1892)  27  Ct  CL 
485. 

An  order  that  a  certificate  issue  that 
the  claimant  represents  the  next  of 
kin  under  a  statute  is  not  a  judgment 
Adams  v.  U.  S.  (1891)  26  Ct  CL  290. 

Finality  of  a  judgment  cannot  be 
contested  by  defendant  on  account  of 
the  filing  of  amended  findings  of  fact, 
at  Eis  own  request  in  connection  with  a 
motion  for  a  new  trial,  and  he  also 
subsequently  took  an  appeal  from  the 
judgment  after  his  motion  for  new  trial 
was  overruled.  U.  S.  v.  St  Louis  & 
M.  V.  Transp.  Co.  (1902)  22  S.  Ct 
350,  184  U.  S.  247,  46  L.  Ed.  520.  af- 
firming judgment  St  Louis  &  M.  V. 
Transp.  Co.  v.  U.  S.  (1898)  33  Ct  CL 
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251.  And  see  U.  S.  ▼.  Gleeson  (1888)  8 
Sup.  Ct.  502,  124  U.  S.  255,  31  L.  E<L 
421,  holding  that  the  effect  of  sanc- 
tioning the  practice  of  rendering  judg- 
ment pro  forma  against  the  United 
States  contrary  to  the  opinion  of  the 
court  of  claims  is  to  nullify  the  re- 
striction put  by  Congress  on  appeals 
to  the  supreme  court  and  to  make  it  a 
court  of  original  jurisdiction. 

3.  Decisions  reviewable.— ^The  court 
being  adverse  to  the  claimant  on  the 
merits  cannot  render  judgment  against 
the  United  States  pro  forma,  for  the 
purpose  of  an  appeal  to  the  Supreme 
Court,  on  a  question,  because  it  would 
affect  a  class  of  cases.  U.  S.  v.  Glee- 
son  (1888)  8  Sup.  Ct  502,  503,  124  U. 
S.  255,  31  L.  Ed.  421.  But  see  Twenty 
Per  Cent  Cases  (1873)  20  Wall.  179, 
22  L.  Ed.  339,  U.  S.  v.  Martin  (1876) 
94  U.  S.  400,  24  L.  Ed.  128,  and  U.  S. 
V.  Fisher  (1883)  3  Sup.  Ct  154,  109  U. 
S.  143,  27  L.  Ed.  885,  for  decisions  on 
the  merits  on  appeal  from  judgment  pro 
forma  where  no  objection  was  taken  on 
that  ground.  And  see  Bradshaw  v.  U. 
S.  (1878)  14  Ct  CL  145,  holding  that 
where  a  decision  affects  the  claims  of 
a  very  large  number  of  persons,  or 
where  the  construction  of  a  statute  is 
of  great  public  interest,  the  Court  of 
Claims,  for  the  purposes  of  an  appeal, 
will  enter  a  judgment  pro  forma  in 
favor  of  a  claimant  who  has  no  right 
of  appeal.  But  it  will  not  extend  this 
practice  to  other  classes  of  cases  unless 
the  Assistant  Attorney  General  con- 
sent 

Under  act  March  3,  1863,  §  5,  incor- 
porated into  this  section,  the  supreme 
court  will  entertain  a  special  appeal 
on  behalf  of  the  United  States,  when 
a  decision  will  affect  a  class  of  cases 
or  furnish  a  precedent  to  either  of  the 
executive  departments  for  the  adjust- 
ment of  such  cases.  U.  S.  ▼•  Alire 
(1867)  73  U.  S.  (6  WalL)  573,  18  L. 
Ed.  947. 

An  appeal  lies  from  a  judgment  in  a 
case,  jurisdiction  of  which  has  been 
granted  by  a  subsequent  act  of  con- 
gress, which  does  not  provide  for  an 
appeal.  A  claimant  for  proceeds  of 
abandoned  or  captured  property  seized 
under  Act  March  12,  1863,  may  ap- 
peal under  Act  March  3,  1863,  §  5,  in- 
corporated into  R.  S.  $  707,  and  em- 
bodied herein,  from  adverse  judgment 
Ex  parte  Zellner  (1869)  9  Wall.  244, 
246,  19  L.  Ed.  685. 

Where  the  Court  of  Claims  falls 
into  a  mistake  as  to  a  finding  of 
fact,  the  proper  remedy,  upon  appeal 
being  taken  to  the  Supreme  Court  is 
an  application  to  remit  the  case  back 
for  correction,  and  if  a  party,  with 
knowledge  of  the  mistake,  fails  to  do 
so  before  hearing,  the  mistake  will  be 
disregarded  on  appeal.  U.  S.  y.  Adams 
(1869)  9  Wall.  554,  559,  19  L.  Ed.  584. 

Where  a  claim  for  which  the  United 
States  are  not  primarily  liable,  is  re- 
ferred to  the  Court  of  Claims  by  a 
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private  act,  an  appeal  lies  from  a  judg- 
ment rendered  against  the  government, 
though  not  given  by  the  express  terms 
of  the  act  Semble,  where  Congress 
by  a  private  act  refers  a  claim  to  the 
Coart  of  Claims,  with  "jurisdiction  to 
adjust  and  settle  the  same,"  the  court 
to  be  governed,  "in  making  such  ad- 
justment and  settlement,"  "by  the  rules 
and  regulations  heretofore  adopted  by 
the  United  States  in  like  cases,"  the 
court  must  be  deemed  to  act  judicially, 
and  an  appeal  will  lie  in  favor  of  the 
government  from  the  adjustment  and 
settlement.  Ex  parte  XJ.  S.  (1875)  10 
Ct  CI.  208. 

If  there  is  no  admission  of  liability  in 
the  act  giving  the  Court  of  Claims  ju- 
risdiction to  pass  on  claims  under  an 
alleged  purchase  of  the  rights  of  In- 
dians to  land  under  the  Chickasaw 
treaty  of  1834,  but  an  evident  purpose 
for  the  court  to  declare  legal  liability, 
or  the  want  of  it,  the  case  is  to  be 
reasonably  construed  so  that  the  exer- 
cise of  judicial  power  may  be  reviewed 
in  the  Supreme  Court  Ayres  v.  U.  S. 
(1908)  44  Ct  CI.  110.  See  Appeal  of 
Pargoud  (1868)  4  Ct  CI.  349,  holding 
that  Act  March  12,  1863,  referring 
claims  for  abandoned  and  captured 
property  to  the  court  of  claims,  and 
providing  that  a  case  should  be  decided 
"on  proofs  to  the  satisfaction  of  such 
court,"  renders  decision  conclusive,  and 
no  appeal  lies. 

Proceedings,  under  which  a  new  trial 
waa  obtained  in  the  Court  of  Claims 
pending  an  appeal,  may  be  brought  to 
the  Supreme  Court,  by  appeal,  for  re- 
view after  judgment  is  finally  rendered 
subsequent  to  the  dismissal  of  the 
appeal  necessitated  by  the  granting  of 
the  new  triaL  Where  the  Court  of 
Claims,  pending  an  appeal,  grants  a 
new  trial,  the  former  judgment  is  va- 
cated, and  the  cause  cannot  be  retained 
and  the  proceedings,  under  which  the 
new  trial  was  granted,  brought  to  the 
Supreme  Court  for  re-examination  by 
writ  of  certiorari;  but  the  appeal  will 
be  dismissed  on  motion  therefor.  U.  S. 
V.  Young  (1876)  94  U.  S.  258,  259,  24 
L.  Ed.  153. 

4.  Amount  In   controver8y.^R.  S.  | 

707,  embodied  herein,  confers  on  the 
government  the  right  of  appeal  with- 
out regard  to  amount  in  controversy. 
U.  S.  V.  Davis  (1889)  9  Sup.  Ct  657, 
131  U.  S.  36,  33  L.  Ed.  93;  Bradshaw 
V.  U.  S.  (1878)  14  Ct  C:i.  145. 

A  case  involving  right  of  claimant 
to  bounty  land  warrant  apparently  with- 
in the  provision  for  an  appeal  on  behalf 
of  the  government  regardless  of 
amount  in  controversy.  U.  S.  v.  Alire 
(1867)  6  Wall  573,  575,  18  L.  Bd. 
947. 

The  United  States  alone  may  appeal 
where  the  amount  in  controversy  is 
less  than  $3,000  and  a  decision  of  the 
court  of  claims  adverse  to  a  claimant 
in  such  a  case  is  filed.    U.  S.  v.  Glee- 


son  (1888)  8  Sup.  Ct  502,  124  U.  S. 
255,  31  L.  Bd.  421. 

The  United  States  may  appeal  from 
a  judgment  against  it  in  the  district 
court,  though  the  amount  is  only  $25 
and  costs.  U.  S.  v.  Davis  (1889)  9  Sup. 
Ct  657,  658,  131  U.  S.  36,  33  L.  Ed.  93. 

Where  the  United  States  appeals,  , 
and  the  amount  of  the  judgment  is 
more  than  $13,000,  the  claimant  who 
has  also  appealed,  may  show  that  cer- 
tain items  were  improperly  disallowed 
him,  though  they  do  not  amount  to 
more  than  $3,000.  U.  S.  v.  Mosby 
(1890)  10  Sup.  Ct  327,  133  U.  S.  273, 
33  L.  Ed.  625. 

Where  a  fund  in  court  belongs  to  the 
Indians,  who  are  entitled  to  partici- 
pate in  it  per  capita,  an  appeal  will 
not  lie  from  a  decree  of  distribution, 
unless  the  amount  in  controversy  be- 
tween an  individual  and  the  United 
States  is  $3,000.  In  re  Appeal  of  New 
York  Indians  (1906)  41  Ct  CI.  462. 
And  see  U.  S.  v.  Broadhead  (1888)  8 
Sup,  Ct  1191,  127  U.  S.  212,  32  Tj. 
Ed.  147,  holding  that  act  fixing  the 
amount  necessary  to  give  jurisdiction 
to  the  United  States  supreme  court  at 
a  sum  in  excess  of  $5,000,  exclusive  of 
costs,  applies  to  suits  where  the  Unit- 
ed States  is  a  party.  And  see  Reid  v. 
U.  S.  (1909)  29  Sup.  Ct  171.  172,  211 
U.  S.  529,  53  L.  Ed.  318,  holding  that 
limitation  as  to  amount  in  dispute  pre- 
scribed by  Act  March  3,  1887,  c  359, 
for  appeals  or  writs  of  error  to  a  Dis- 
trict C!ourt  sitting  as  a  court  of  claims, 
remains  in  force,  notwithstanding  pro- 
visions of  Circuit  Court  of  Appeals  Act 
March  3,  1891,  c.  517,  i  14. 

5.  Effect  of  appeal  on  Jurisdiction  of 
court  of  claims^— See  ante,  {  1106,  and 
notes  thereunder,  and  post,  8  1220,  and 
notes  thereunder. 

6.  Riglit  to  and   mode  of   review.— 
A  party's  right  to  an  appeal  does  not  de- 
pend  upon   the   allowance    thereof   by 
the  court    Walsh  v.  U.  S.  (1887)  23  Ct     . 
CI.  1. 

Act  March  3,  1863,  8  6,  incorporated 
into  this  section,  confers  a  right  of  ap- 
peal in  cases  involving  $3,000,  which 
right  the  party  desiring  to  appeal  can 
exercise  by  his  own  volition,  and  is  not 
dependent  on  the  court's  discretion. 
U.  S.  V.  Adams  (1867)  6  Wall.  101,  107, 
18  L.  Bd.  792. 

R.  S.  t  707,  embodied  herein,  allows 
appeals,  and  the  Supreme  Court  can- 
not proceed  by  writ  of  error.  U.  S.  v. 
Young  (1876)  94  U.  S.  258,  259,  24  L. 
Ed.    153. 

7.  —  Limitations.— ^he  court  can 
exercise  no  judicial  discretion  over  the 
dght  of  appeal,  and  where  a  pacty  neg- 
lected to  file  his  appeal  within  the  stat- 
utory time  cannot  allow  it  to  be  done 
nunc  pro  tunc.  Walsh  v.  U.  S.  (1887) 
23  Ct  CL  1. 

8.  -i—  Revoeatlon  of  order  of  aliow- 
anco  of  appeal-^The  court  can  revoke 
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an  order  for  the  allowance  of  an  ap- 
peal. WalBh  V.  U.  S.  (1887)  23  Ct 
CL  1. 

9.  Procedure  and  recordw— See  post,  § 
1220,  and  notes  thereunder. 

10.  Scope   and   extent  of  review   in 
general.-— See  post,  |  1220,  and  notes 

'  thereunder. 


Cited  witliout  definite  applioatioii, 
Parlts  V.  Booth  (1880)  102  U.  S.  98, 
97,  26  L.  Ed.  54;  Rice  v.  U.  S.  (1887) 
7  Sup.  Ct  1377,  1381,  122  U.  S.  eU. 
30  L.  Ed.  793;  U.  S.  v.  Yukers  (1894) 
60  Fed.  641,  642,  9  C.  C.  A.  171;  U.  S. 
v.  Morgan  (1894)  64  Fed.  4,  6,  12  G.  a 
A.  6. 


§  1220.*  (Jud.  Code,  §  243.)     Time  and  manner  of  appeals  from  the 

Court  of  Claims. 
All  appeals  from  the  Court  of  Claims  shall  be  taken  within  nine- 
ty days  after  the  judgment  is  rendered,  and  shall  be  allowed  under 
such  regulations  as  the  Supreme  Court  may  direct. 

R.  S.  i  708.    Act  March  3,  1911,  c.  231,  {  243,  36  Stat  1157. 


Notes  of  Decisions 


1.  Time  within  which  to  appeal. 

2.  Notice  of  appeal. 

8.  Effect  of  appeal  on  JurisdicUon  of  court 
of  claims. 

4.  New  trial. 

6.  Procedure  and  record. 

6.  Scope  and  extent  of  review  in  general. 

7.  Questions  raised  on  appeaL 

8.  Questions  of  fact 

9.  Continuance  on  appeal. 

10.  DisposiUon  of  appeal  or  cause. 

U.  Jurisdiction   on   remand. 

1.  Time  within   which  to  appeal.— A 

judgment  is  not  final,  so  as  to  set  in 
motion  time  for  taking  an  appeal  there- 
from, until  a  motion  for  a  new  trial, 
if  entertained  by  the  court,  has  been 
disposed  of.  U.  S.  v.  Ellicott  (1912) 
32  Sup.  Ct.  334,  337,  223  U.  S.  524, 
56  Ia  Ed.  535.  See  £angman  &  Co.  v. 
Western  Mfg.  Co.  (1898)  18  Sup.  Ct 
786,  170  U.  S.  675,  42  L.  Ed.  1192,  dis- 
cussing question  of  beginning  of  run- 
ning of  time  within  which  to  appeal. 

Where,  under  a  special  act  of  con- 
gress, the  court  of  claims  reopened  a 
case  in  which  judgment  bad  been  ren- 
dered for  claimant,  and,  as  a  part  of 
the  original  judgment,  awarded  him  a 
further  sum  which  had  been  omitted  by 
'  mistake,  the  order  adjudging  the  ad- 
ditional sum  was  merged  in  the  orig- 
inal judgment,  and  if  time  for  appeal 
therefrom  had  expired  before  appeal 
from  final  action,  the  appeal  must  be 
dismissed.  U.  S.  v.  Grant  (1884)  3 
Sup.  Ct.  585,  110  U.  S.  225,  28  L.  Ed. 
127. 

2.  Notice  of  appeal.— When  the  party 
desiring  to  appeal  signifies  his  intention 
to  do  so  in  any  appropriate  mode  with- 
in the  time  allowed  by  the  statute,  the 
limitation  ceases  to  affect  the  case. 
Such  is  also  the  effect  of  Supreme  Court 
rule  3  concerning  such  appeals.  U.  S. 
V.  Adams  (1867)  6  Wall.  101,  107,  108, 
18  L.  Ed.  792. 

3.  Effect  of  appeal  on  Jurisdiction  of 
court  of  claims.- Where  an  appeal  is 
allowed,  the  case  is  from  the  time  of 
the  allowance,  out  of  the  possession  of 
the  court  of  claims  and  subject  to  the 
control  of  the  supreme  court,  though 
the  record  of  the  case  may  not  have 
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reached  it.  Ex  parte  Russell  (1871) 
13  Wall.  664,  20  L.  Ed.  632;  Stem  v. 
U.  S.   (1870)  6  Ct  CI.  280. 

The  Court  of  Claims  is  without  pow- 
er to  vacate  the  appeal,  though  still  in 
possession  of  the  record,  Nutt  v.  U.  S. 
(1872)  8  Ct  CI.  185.  But  see  Ex  parte 
Roberts  (1872)  15  Wall.  384,  385,  21 L. 
Ed.  131,  holding  that  allowance  of  an 
appeal  does  not  of  itself  remove  the 
cause  from  the  jurisdiction  of  the  Court 
of  Claims,  so  that  no  order  revoking 
such  allowance  can  be  made. 

The  court  of  claims  loses  jurisdiction 
when  the  record  of  appeal  is  sent  up. 
Monroe  v.  U.  S.  (1901)  37  Ct  CI.  79. 
It  cannot  set  aside  allowanco  of  ap- 
peal as  improvidently  granted,  nor 
change  findings  of  fact  Kirk  v.  U.  S. 
(1893)  28  Ct  CI.  276.  But  see  U.  S. 
V.  St  Louis  &  M.  V.  Transp.  Co.  (1902) 
22  S.  Ct  350,  184  U.  S.  247,  46  L.  Ed. 
520,  holding  that  an  amendment  of  its 
findings  of  fact  may  properly  be  made 
by  the  court  of  claims  in  order  to  make 
its  findings  conform  to  tne  truth,  though 
final  judgment  has  already  been  entered, 
but  while  its  record  has  not  yet  passed 
out  of  its  control  by  the  allowance  of 
an  appeal. 

4.  New  trial.— See  ante,  §  1166, 

and   notes    thereunder. 

5.  Procedure  and  record.- An  appeal 
can  only  be  taken  in  the  manner  pre- 
scribed by  the  rules  of  the  supreme 
court  Hubbell  v.  U.  S.  (1870)  6  Ct 
CI.  53.  Act  May  9,  1806,  ante,  §§  1136, 
1138,  does  not  dispense  with  the  re- 
quirements of  the  supreme  court  rules 
as  to  the  record  on  appeal.  U.  S.  v. 
Clark  (1876)  W  U.  S.  73,  75,  24  L. 
Ed.  67.  The  record  must  be  prepared 
according  to  the  general  rules  in  3  Wall, 
vii-viii,  and  only  such  statement  of 
facts  is  to  be  sent  up  as  may  be  nec- 
essary to  enable  the  court  to  decide  on 
the  correctness  of  the  propositions  of 
law  ruled  below;  and  this  statement  is 
to  be  presented  in  the  shape  of  the 
facts  found  by  the  court  below  to  be 
established  by  the  evidence  in  "Buch 
form  as  to  raise  the  question  of  law 
decided.     It   should    not   include    the 
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OTidence  in  detail    De  Groot  v.  U.  S. 
(1866)  5  Wall.  419,  18  L.  Ed.  700. 

The  purpose  of  the  rules  regulating 
appeals  from  the  Court  of  Claims  is  to 
bring  up  nothing  for  review  save  ques- 
tions of  lawt  leaving  the  court  below  to 
exercise  the  functions  of  a  jury  by  find- 
ing facts  equivalent  to  a  special  verdict. 
Mahan  v.  U.  S.  (1872)  7  Ct  CI.  282. 
Supreme  Court  rule  1,  is  not  com- 
plied with  by  the  return  of  a  letter 
from  a  treasury  agent  to  the  secretary 
of  the  treasury,  stating  how  certain 
cotton  came  into  his  hands,  and  what 
was  done  with  the  proceeds,  but  the 
court  must  find  as  a  fact  whether  the 
cotton  was  received  by  the  agent  as 
captured  property,  and  whether  the 
proceeds  were  paid  into  the  treasury. 
Spencer  v.  U.  S.  (1875)  11  Ct  CI.  181. 
Supreme  Court  rules  4,  5,  will  not 
Justify  the  bringing  of  all  the  evidence 
on  the  subject  to  the  supreme  court  to 
find  the  fact  as  the  party  alleges  it  to 
be,  though,  on  the  refusal  of  the  court 
to  make  any  finding  on  the  subject,  the 
supreme  court  may  remand  for  such 
finding.  Mahan  v.  U.  S.  (1871)  81  U. 
8.  (14  WaU.)  109,  20  L.  Ed.  764. 

The  object  of  rule  v  is  to  present  a 
question  of  law  on  the  appeal  as  upon 
an  exception  to  the  ruling  of  the  court 
below  in  respect  to  the  materiality  of 
the  fact.  DriscoU  v.  U.  S.  (1878)  13  Ct 
CI.  569.  See  Mahan  v.  U.  S.  (1872)  7 
Ct  CI.  282.  On  appeal  from  the  court 
of  claims  under  Act  Feb.  25,  1889,  re- 
lating to  Cherokee  claims,  the  findings 
of  fact  and  conclusions  of  law  should  be 
sent  up  on  appeal.  U«  S.  y.  Old  Settlers 
(1893)  13  Sup.  Ct  650,  655,  148  U.  S. 
427.  37  L.  Ed.  509. 

Where  a  suit  is  a  proceeding  in  equi- 
ty, the  Court  of  Claims  is  not  required 
to  find  the  ultimate  facts  for  the  con- 
sideration of  the  Supreme  Court  The 
whole  of  the  record  goes  up.  U.  S.  v. 
La  Abra  SUver  Min.  Co.  (1897)  32  Ct 
CL  462. 

Where  the  findings  do  not  sufficiently 
present  questions  of  law  in  a  case  pend- 
ing on  appeal,  the  remedy  is  an  applica- 
tion to  the  supreme  court  for  an  order 
remanding  the  case  with  instructions. 
Monroe  v.  U.  S.  (1901)  37  Ct  CI.  79. 
Where  it  is  desired  to  have  the  Court 
of  Claims  supply  defects  in  its  conclu- 
sions, the  proper  method  is  order  of 
the  Supreme  Court  on  motion  requiring 
return  as  to  the  existence  or  nonex- 
istence of  such  facts.  U.  S.  v.  Child 
(1869)  9  Wall  661,  663,  19  L.  Ed.  808. 
A  request  for  an  additional  finding 
will  be  refused  where  there  was  no 
request  pursuant  to  the  rules  regulat- 
ing appeals.  U.  S.  v.  Driscoll  (1872) 
131  U.  S.  (Appendix)  cUx,  24  L.  Ed. 
596.  The  supreme  court  will  not  di- 
rect the  court  of  claims  to  send  up 
evidence  on  which  that  court  bases  its 
findings.  U.  S.  v.  Smoot  (1872)  131  U. 
S.  (Appendix)  ccvL  A  motion  that  the 
court  of  claims  be  directed  to  send  up 
all  the  evidence  and  interlocutory  rul- 
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ings,  or  to  make  specific  findings  on  in- 
cidental facts  in  addition  to  its  general 
finding,  will  be  overruled.  Union  Pac. 
Ry.  Co.  V.  U.  S.  (1885)  116  U.  S.  154, 
6  Sup.  Ct  325,  29  L.  Ed.  584.  The 
record  on  cross-appeals  from  an  award 
under  a  contract  for  a  public  work  will 
be  remanded  for  correction,  where  the 
court  failed  to  make  an  explicit  find- 
ing as  to  the  knowledge  and  good  faith 
of  the  government  inspector  whose  ac- 
tion is  alleged  to  have  impeded  greatly 
the  progress  of  the  work,  to  the  claim- 
ant's injury,  or  to  find  as  a  fact  wheth- 
er or  not  complaint  of  the  inspector's 
action  was  made  by  the  claimant  to  a 
superior  officer,  and,  if  made,  as  to  the 
date  of  such  complaint,  and  the  action 
taken  upon  it  Ripley  v.  U.  S.  (1911) 
31  S.  Ct  478,  220  U.  S.  491,  55  L.  Ed. 
557,  remanding  record  for  additional 
findings  (1910)  45  Ct.  CI.  621.  See 
McClure  v.  U.  S.  (1885)  116  U.  S.  145. 
16  Sup.  Ct  321,  29  L.  Ed.  572,  holding 
that  a  private  act  confers  jurisdiction 
in  law,  and  an  appeal  to  the  supreme 
court  is  governed  by  the  same  rules  as 
in  other  cases,  and  a  motion  to  direct 
the  court  of  claims  to  send  up  the  evi- 
dence, or  to  remand  the  case  with  in- 
structions to  make  specific  findings  pre- 
senting an  issue  of  fact  for  the  determi- 
nation of  the  supreme  court,  will  be 
overruled.  And  see  Murdock  v.  Dis- 
trict of  Columbia  (1888)  23  Ct  CI.  41. 

6.  Scope  and  extent  of  review  in  gen- 
erai.p— >The  supreme  court  can  act  only 
on  the  record.  U.  S.  v.  Soci^t^  Anony- 
me  Des  Anciens  Etablissements  Call 
(1912)  32  Sup.  Ct  479,  224  U.  S.  309, 
56  L.  Ed.  778. 

Where  jurisdiction  is  conferred  by 
special  act,  the  authority  to  review  is 
limited  by  the  act  conferring  jurisdic- 
tion. Ex  parte  Atocha  (1873)  84  U.  S. 
(17  Wall.)  439,  21  L.  Ed.  696;  Dick- 
elman  v.  U.  S.  (1873)  9  Ct  CI.  320. 
CONTRA,  In  re  Vigo  (1874)  88  U.  S. 
(21  Wall.)  648,  22  L.  Ed.  690. 

The  questions  which  may  be  present- 
ed to  the  Supreme  Court  by  means  of 
the  finding  and  conclusions  of  the  Court 
of  Claims,  as  prescribed  by  the  rules 
regulating  appeals,  are:  (1)  Questions 
as  to  whether  circumstantial  facts  de- 
duced from  the  evidence  are  sufficient 
in  law  to  sustain  the  ultimate  facts  on 
which  the  judgment  rests.  (2)  Ques- 
tions as  to  the  materiality  of  facts  re- 
jected by  the  court  as  irrelevant  or  im- 
material. (3)  The  questions  of  the  con- 
troversy or  conclusions  of  law  which 
measure  and  determine  the  rights  of  the 
parties  irrespective  of  the  means  by 
which  they  are  presented.  Questions 
which  can  only  be  presented  to  an  ap- 
pellate court  by  case  or  bill  of  excep- 
tions are  committed  absolutely  to  the 
judgment  and  discretion  of  the  court  of 
claims,  and  cannot  be  reviewed  on  ap- 
peal. Ross  V.  U.  S.  (1876)  12  Ct.  CI. 
565. 

Ruling  in  excluding  questionable  evi- 
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dence  cannot  be  reviewed.  McKeever 
V.  U.  S.  (1878)  14  Ot  CL  396. 

Refusal  to  make  an  allowance  for  the 
transportation  from  the  Philippine  Is- 
lands to  Spain,  under  a  contract  with 
the  United  States,  of  Spanish  prisoners 
of  war,  certified  by  an  American  consul 
to  have  been  landed  in  a  Spanish  port, 
will  not  be  disturbed  on  appeal  where 
the  method  prescribed  by  the  contract 
for  determining  the  initial  fact  that 
such  persons  had  been  taken  on  board 
in  the  Philippine  Islands  had  not  been 
pursued,  and  the  evidence  did  not  es- 
tablish to  the  satisfaction  of  that  court 
that  such  persons  were  entitled  to 
transportation  under  the  contract.  J. 
M.  Ceballos  &  Co.  v.  U.  S.  (1909)  29  S. 
Ct.  583,  214  U.  S.  47,  53  L.  Ed.  904; 
reversing  judgment  J.  M.  Ceballos  v.  U. 
S.  (1907)  42  Ot  CL  318. 

A  second  writ  of  error  does  not 
bring  up  the  whole  record  for  re-ex- 
amination, but  only  the  proceedings 
subsequent  to  the  mandate;  and  if 
these  proceedings  are  merely  such  as 
the  mandate  commands,  and  are  neces- 
sary to  its  execution,  the  writ  of  error 
will  be  dismissed.  U.  S.  v.  New  York 
Indians  (1899)  19  Sup.  Ct.  487,  491, 
173  U.  S.  464,  43  L.  Ed.  769. 

Where  the  Court  of  Claims  on  a 
claim  embracing  several  items  rejects 
some  and  allows  others,  and  the  United 
States  alone  .  appeals,  the  Supreme 
Court  will  not  consider  the  items  re- 
jected, except  so  far  as  is  necessary 
for  an  understanding  of  the  items  al- 
lowed. U.  S.  V.  Hickey  (1872)  17  Wall. 
9,  13,  21  L.  Ed.  559. 

7. Questions  raised  en  appealw— 

A  contractor  for  mail  service  whose  pe- 
tition for  compensation  from  the  gov- 
ernment has  been  dismissed  by  the 
Court  of  Claims  cannot  avail  himself 
of  the  objection,  first  raised  on  appeal, 
to  the  absence  of  any  pleading  setting 
up  as  a  counterclaim  or  set-ofiE  the  dif- 
ference between  the  cost  of  the  service 
under  a  reletting  and  the  entire  con- 
tract price  for  the  full  term  under  his 
contract.  Huse  v.  U.  S.  (1912)  32  S. 
Ct.  119,  222  U.  S.  496.  56  L.  Ed.  285, 
affirming  judgment  (1908)  44  Ct.  CI. 
19. 

8. Questions  of  fact.r-The  find- 
ing of  the  court  of  claims  in  an  action 
at  law  determines  all  matters  of  fact, 
like  the  verdict  of  a  jury;  and  where 
there  is  any  evidence  of  a  fact  which 
it  finds,  and  no  exception  is  taken,  the 
finding  is  final.  U.  S.  v.  New  York 
Indians  (1899)  19  Sup.  Ct  487,  490, 
173  U.  S.  464,  43  L.  Ed.  769. 

Findings  of  fact  held  conclusive  on 
appeal.  Talbert  v.  U.  S.  (1894)  155 
U.  S.  45,  15  Sup.  Ct  4,  39  L.  Ed.  64; 
William  Cramp  &  Sons  Ship  &  Engine 
Building  Co.  v.  U.  S.  (1915)  36  Sup.  Ct 
70, 

A  finding  as  to  compensation  to  be 
paid  by  United  States  for  its  use  of  a 
patent  to  which  no  objection  was  taken 
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or  exception  reserved  is  conclusive. 
V,  S.  V.  Soci^tS  Anonyme  Des  AndenB 
Etablissements  Call  (1912)  32  Sup.  Ct 
479,  224  U.  S.  309,  56  L.  Ed.  778. 
Findings  determine  all  matters  of  fact, 
and  the  Supreme  Court  may  not  refer 
to  the  opinion  of  court  of  claims  to 
modify  or  affect  this  scope.  Crocker 
V.  U.  S.  (1916)  36  S.  Ct  245.  See  Mc- 
Keever V.  U.  S.  (1878)  14  Ct  CL  396, 
holding  that  where  effect  is  given  to 
questionable  evidence  its  sufficiency  can 
be  passed  on. 

The  rule  as  to  findings  of  fact  has  no 
reference  to  a  case  of  equity  jurisdic- 
tion conferred  in  a  special  case  by  spe- 
cial act,  and  in  such  a  case,  where  an 
appeal  lies  and  is  taken,  the  supreme 
court  must  review  the  facts  and  the 
law  as  in  other  cases  in  equity.  Har- 
vey V.  U.  S.  (1881)  105  U.  S.  671.  691, 
26  L.  Ed.  1206;  U.  S.  v.  Old  Settlers 
(1893)  13  Sup.  Ct  650,  665,  148  U. 
S.  427,  37  L.  Ed.  509. 

9. Continuance   on   appeal.— The 

Supreme  Court  will  grant  a  continuance 
on  an  appeal  from  the  Court  of  Claims; 
a  motion  having  been  made  in  the  Court 
of  Claims  by  appellant  for  new  trial  on 
the  ground  of  newly  acquired  evidence 
remaining  undisposed  of.  U.  S.  v. 
Crusell  (1870)  79  U.  S.  (12  Wall)  175, 
20  L.  Ed.  384. 

10.  Disposition  of  appeal  or  causes 

It  is  no  ground  for  dismissal  that  the 
statement  of  facts  does  not  comply  with 
the  supreme  court  rules;  but  the  su- 
preme court  will,  of  its  ovm  motion 
while  retaining  jurisdiction,  remand  the 
records  for  a  proper  finding.  U.  S.  v. 
Adams  (1867)  6  WaU.  101,  109,  18  L. 
Ed.  792. 

Mere  making  and  pendency  of  mo- 
tion in  Court  of  Claims  for  new  trial 
is  not  ground  for  dismissal  of  an  ap- 
peal taken  prior  to  such  motion,  but 
granting  such  motion  and  an  order  for 
new  trial  is  sufficient  U.  S.  v.  Ayres 
(1869)  9  WaU.  608,  610,  19  L.  Ed.  625. 

Where  the  court  of  claims  dismisses 
both  petition  and  counterclaim,  and 
both  parties  appeal,  and  plaintiff  fails 
to  have  his  appeal  docketed  during  the 
return  term,  it  will  be  dismissed  for 
want  of  prosecution.  U.  S.  v.  Burchard 
(1888)  8  Sup.  Ct  832,  834,  125  U.  S. 
176,  31  L.  Ed.  662. 

A  case  will  not  be  remanded  to  the 
Court  of  Claims  on  a  motion  calling 
for  certification  of  the  evidence  because 
contravening  a  rule  of  the  federal  Su- 
preme Court  which  requires  the  record 
on  appeal  from  the  Court  of  Claims  to 
contain  a  finding  of  the  facts  and  not 
the  evidence  establishing  it  U.  S.  v. 
Soci6t6  Anonyme  Des  Anciens  Eta-' 
blissements  CaU  (1912)  32  S.  Ct  479, 
224  U.  S.  309,  56  L.  Ed.  778.  aflBrm- 
ing  judgment  Soci4t6  Anonyme  Des 
Anciens  Establissements  Call  v.  U.  S. 
(1907)  43  Ct  CI.  25. 

The  supreme  court  cannot  reverse  a 
finding  of  fact  by  the  court  of  claims 
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ress  of  the  work,  to  the  claimant'B  in- 
jury, where  the  statement  in  such  find- 
ings that  the  inspector  was  knowingly 
acting  in  bad  faith  is  qualified  by  other 
language  which  shows  that  such  knowl- 
edge and  bad  faith  are  inferred  solely 
from  lapse  of  time,  with  nothing  to  in- 
dicate that  such  an  inference  is  a  nec- 
essary conclusion.  Ripley  v.  U.  S. 
(1911)  32  S.  Ct  60,  222  U.  S.  144,  56 
L.  Ed.  131. 

Cited     without    definite    application, 

Parks  V.  Booth  (18S0)  102  U.  S.  96, 
97,  26  L.  Ed.  54;  U.  S.  v.  Davis  (1889) 
9  Sup.  Ct.  657,  65a,  131  U.  S.  36,  33 
L.  Ed.  93;  La  Abra  Silver  Min.  Co.  v. 
U.  S.  (1899)  20  Sup.  Ct.  168,  182,  175 
U.  S.  423.  44  L.  Ed.  223;  U.  S.  v.  Yuk- 
ers  (1894)  60  Fed.  641,  642,  9  C.  C. 
A.  171. 


for  want  of  legal  evidence,  when  the 
record  does  not  show  that  all  the  evi- 
dence before  that  court  is  incorporated 
in  the  record.  Collier  v.  U.  S.  (1899) 
19  Sup.  Ct.  330,  331,  173  U.  S.  79,  43 
L.  Ed.  621. 

il.  Jurisdiction  on  remand.— The 
Court  of  Claims  cannot  change  a  decree 
affirmed  by  the  Supreme  Court.  The 
Eastern  Cherokees  v.  U.  S.  (1910)  45 
Ct.  CI.  104. 

Additional  findings  by  the  Court  of 
Claims  do  not  conform  to  the  mandate 
of  the  federal  Supreme  Courts  remand- 
ing the  record  on  cross-appeals  from 
an  award  under  a  contract  for  a  public 
work,  for  on  explicit  finding  as  to  the 
knowledge  and  good  faith  of  the  gov- 
ernment inspector  whose  action  is  al- 
leged to  have  impeded  greatly  the  prog- 

§  122L  (Jud.  Code,  §  244.    Repealed.) 

This  section,  which  was  repealed  by  Act  Jan.  28,  1915,  c.  22,  §  3,  38  Stat 
804,  read  as  follows:  "Writs  of  error  and  appeals  from  the  final  judgments 
and  decrees  of  the  supreme  court  of,  and  the  United  States  district  court  for, 
Porto  Rico,  may  be  taken  and  prosecuted  to  the  Supreme  Court  of  the 
United  States,  in  any  case  wherein  is  involved  the  validity  of  any  copyright, 
or  in  which  is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
authority  exercised  under,  tfie  United  States,  or  wherein  the  Constitution  of 
the  United  States,  or  a  treaty  thereof,  or  an  Act  of  Congress  is  brought  in 
question  and  the  right  claimed  thereunder  is  denied,  without  regard  to  the 
sum  or  value  of  the  matter  in  dispute;  and  in  all  other  cases  in  which  the 
sum  or  value  of  the  matter  in  dispute,  exclusive  of  costs,  to  be  ascertained  by 
the  oath  of  either  party  or  of  other  competent  witnesses,  exceeds  the  sum 
or  value  of  five  thousand  dollars.  Such  writs  of  error  and  appeals  shall  be 
taken  within  the  same  time,  in  the  same  manner,  and  under  the  same  regula- 
tions as  writs  of  error  and  appeals  are  taken  to  the  Supreme  Court  of  the 
United  States  from  the  district  courts." 

Provisions  for  appeals  and  writs  of  error  from  the  United  States  district 
court  for  Porto  Rico  to  the  Supreme  Court  are  contained  in  Jud.  Code,  §  238, 
as  amended,  ante,  §  1215. 

Provisions  for  appeals  and  writs  of  error  from  the  supreme  court  of  Porto 
Rico  to  the  Supreme  Court  are  contained  in  Jud.  Code,  §  240,  post,  §  1223. 

Notes  of  Decisions 


Jurtedlotion  in  general.^Judgments  or 
decrees  of  the  United  States  Court  for 
Porto  Rico  are  not  reviewable  in  any 
Circuit  Court  of  Appeals.  Royal  In- 
surance Co.  V.  Martin  (1904)  24  Sup. 
Ct.  247,  250,  192  U.  S.  149,  48  L.  Ed. 
385.  And  see  this  case  for  construction 
in  original  act  of  Amado  v.  U.  S.  (1904) 
25  Sup.  Ct  13,  195  U.  S.  172,  49  L. 
Ed.  145. 

Jurisdiction  of  supreme  court  under 
Act  1900,  c.  191,  §  35,  discussed  in  Roy- 
al Ins.  Co.  V.  Martin  (1904)  24  Sup. 
Ct.  247,  192  U.  S.  149,  48  L.  Ed.  385; 
Hijo  V.  U.  S.  (1904)  24  Sup.  Ct.  727, 
IM  U.  S  315,  48  L.  Ed.  994;  Crowley 
V.  U.  S.  (1904)  24  Sup.  Ct.  731,  194 
U.  S.  461,  48  L.  Ed.  1075;  Amado  v. 
U.  S.  (1904)  25  Sup.  Ct.  13,  14,  195  U. 
S.  172,  ^9  L.  Ed.  145;  Kent  v.  Porto 
Rico  (1907)  28  Sup.  Ct  55,  207  U.  S. 
113,  52  L.  Ed.  127. 

Decisions  reviewabie.— Where  a  right 
claimed  under  a  federal  statute  is  de- 
nied, the  judgment  is  reviewable. 
Crowley  v.  U.  S.  (1904)  24  Sup.  Ct 
731,  194  U.  S.  461,  48  L.  Ed.  1075; 
Rodrigues  y.  U.  S.  (1905)  25  Sup.  Ct 


617,  198  U.  S.  156,  49  L.  Ed.  994;  Ser- 
raUes'  Succession  v.  Esbri  (1906)  26 
Sup.  Ct  176,  200  U.  S.  103,  50  L.  Ed. 
391. 

The  Supreme  Court  has  jurisdiction 
of  an  appeal  under  Act  April  12,  1900, 
c.  191,  §  35,  where  the  final  judgment 
in  a  like  case  in  the  Supreme  Court  of 
one  of  the  territories  of  the  United 
States  could  be  so  reviewed.  Ribas 
y  Hijo  V.  U.  S.  (1004)  24  S.  Ct  727, 
194  U.  S.  315,  48  L.  Ed.  994. 

A  case  in  which  an  act  of  Congress  is 
brought  in  question  and  the  right  claim- 
ed thereunder  is  denied,  is  presented 
by  an  unsuccessful  contention  by  ac- 
cused, that,  pursuant  to  that  act,  the 
trial  court,  in  the  matter  of  the  qualifi- 
cations of  grand  jurors,  should  have 
been  controlled  by  the  provisions  of 
the  local  law  relating  to  jurors,  in  con- 
nection with  the  statutes  of  the  United 
States  relating  to  the  organization  of 
grand  juries,  and  the  trial  and  disposi- 
tion of  criminal  causes.  Crowley  v.  U. 
S.  (1904)  24  S.  Ct  731,  194  U.  S.  461, 
48  L.  Ed.  1075. 

Review  is  not  necessarily  confined,  by 
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Act  April  12,  1900,  c.  191,  8  36,  to  the 
class  of  cases  therein  described  as 
those  where  the  Constitution  of  the 
United  States,  or  a  treaty  thereof,  or 
an  act  of  Congress,  is  brought  in  ques- 
tion, and  the  right  claimed  thereunder 
is  denied,  in  view  of  the  prior  clause 
of  that  section,  authorizing  such  review 
if  the  case  be  one  which,  if  determined 
in  a  territorial  Supreme  Court,  may 
be  carried  up  to  the  federal  Supreme 
Court  Amado  v.  U.  S.  (1904)  25  S. 
Ct.  13,  195  U.  S.  172,  49  L.  Ed.  146. 

Overruling  of  motion  in  arrest,  in 
which  accused  asserted  that  the  grand 
jurors  were  not  selected  or  drawn  as 
required  by  the  federal  statutes,  is  re- 
viewable. Rodriguez  v.  U.  S.  (1905) 
25  Sup.  Ct.  617,  G18,  198  U.  S.  156,  49 
L.  Ed.  994. 

A  judgment  requiring  an  indebtedness 
to  be  liquidated  in  United  States  cur- 
rency at  the  rate  of  100  cents  for  each 
peso  of  indebtedness,  on  the  ground  that 
Act  April  12,  1900,  c.  191,  §  11,  31 
Stat.  77,  80,  under  which  the  debtor 
claimed  the  right  to  pay  in  such  cur- 
rency at  the  rate  of  (JO  cents  for  each 
peso  of  indebtedness,  had  no  application 
to  the  case,  is  reviewable.  Serralles* 
Succession  v.  Esbri  (1906)  26  Sup.  Ct. 
176,  178,  200  U.  S.  103,  50  L.  Ed.  391. 

Claim  in  a  motion  in  arrest  that  in- 
dictment did  not  set  forth  "an  offense 
under  the  statutes  of  the  United  States" 
is  too  indefinite.  Amado  v.  U.  S.  (1904) 
25  Sup.  Ct,  13,  14,  195  U.  S.  172,  49  L. 
Ed.  145. 

Ruling  that  recovery  for  breach  of  a 
promise  to  marry  was  not  limited  to 
the  expense  incurred  in  reliance  on  the 
promised  marriage,  as  provided  by  Civ. 
Code  Porto  Rico,  art.  44,  is  not  a  de- 
nial of  a  right  claimed  under  a  law  of 
the  United  States.  Ortega  v.  Lara 
(1906)  26  Sup.  Ct.  707,  708,  202  U.  S. 
339,  50  L.  Ed.  1055. 

Whether  the  supreme  court  of  the 
Phillippine  Islands,  acting  under  the 
authority  of  Code  Proc.  P.  I.  §  497, 
subd.  3,  erred  in  setting  aside  the  con- 
clusion of  the  court  of  first  instance  as 
being  plainly  and  manifestly  against 
the  weight  of  evidence,  is  a  question 
which  is  not  reviewable.  Behn,  Meyer 
&  Co.  V.  CampbeU  &  Go  Tauco  (1907) 
27  Sup.  Ct.  502,  504,  205  U.  S.  403,  51 
L.  Ed.  857. 

Errors  assigned  to  action  of  trial 
court  as  to  an  alleged  confession  of  guilt 
furnish  no  basis  for  the  exercise  of  ap- 
pellate jurisdiction  over  the  Porto  Rico 
Supreme  Court,  where  the  record  does 
rot  show  even  the  semblance  of  the  as- 
sertion or  denial  of  a  right  under  the 
federal  Constitution,  Where  at  the  re- 
quest of  accused  the  question  of  the 
voluntary  nature  of  a  confession  was 
submitted  to  the  jury,  no  constitutional 
right  was  claimed  and  denied.  Kent  v. 
Porto  Rico  (1907)  28  Sup.  Ct  55,  207 
U.  S.  113,  52  L.  Ed.  127. 

No  right  to  have  an  order  of  the  Dis- 
trict Court  for  Porto  Bico  sitting  as  a 
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court  of  bankruptcy  disallowing  claims 
against  a  bankrupt's  estate  reviewed  in 
the  federal  Supreme  Court  is  given  by 
Act  AprU  12,  1900,  c.  191,  S  35.  Tefft, 
WeUer  &  Co.  v.  Munsuri  (1911)  32 
Sup.  Ct  67,  70,  222  U.  S.  114,  56  L.  Ed. 
118. 

Real    or    frivolous    questions^ 

Contention  that,  because  the  District 
Court  for  Porto  Rico  is  required,  by  Act 
AprU  12,  1900,  c.  191,  {  34,  to  proceed 
in  the  same  manner  as  a  federal  (^rcuit 
Court,  a  term  of  that  court  held  at 
Mayaguez,  under  the  authority  of  the 
further  provision  of  that  section  that 
regular  terms  of  such  court  shall  be 
held  at  stated  times  in  San  Juan  and 
Ponce,  and  special  terms  at  Mayaguez 
at  such  other  times  as  the  judge  may 
deem  expedient,  is  a  **special,"  as  con- 
tradistinguished from  a  ''regular,"  term, 
.is  too  clearly  lacking  in  merit  to  sus- 
tain a  writ  of  error.  American  R.  Co. 
of  Porto  Rico  v.  Castro  (1907)  27  S, 
Ct.  466,  204  U.  S.  453,  51  L.  Ed.  564; 
Same  v.  De  Castro  (1907)  27  S.  Ct 
46K.  51  L.  Ed.  1187. 

Contention  that  the  changes  made  by 
the  Porto  Rico  Legislature  in  the 
boundaries  of  judicial  districts  and  in 
the  number  of  judges  deprived  the 
courts  afEected  of  their  validity  is  too 
frivolous  to  sustain  a  writ  of  error. 
Kent  V.  Porto  Rico  (1907)  28  Sup.  Ct 
55,  50,  207  U.  S.  113,  52  L.  Ed.  127. 

General  objections  to  the  jury  panel, 
based  on  the  political  status  of  the  derk 
of  the  court  and  of  the  jury  commis- 
sioner, or  on  the  political  opinions  of 
the  jurors,  are  too  frivolous  to  afford 
any  support  for  the  contention  that  the 
court,  in  overruling  a  motion  to  quash 
the  panel  on  those  grounds,  denied  a 
right  claimed  under  an  act  of  Congress. 
Aran  v.  Zurrinach  (1912)  32  Sup.  Ct 
162,  222  U.  S.  395.  56  L.  Ed.  246.  See 
Dones  v.  Urrutia  (1906)  26  Sup.  Ct. 
767,  202  U.  S.  614,  50  L.  Ed.  1172. 

—  Final    Judgments    or    decreesw— 

Appeal  dismissed  for  want  of  final  judg- 
ment. Van  Syckel  v.  Arsuaga  (1911) 
31  Sup.  Ct  716,  220  U.  S.  601.  55  L. 
Ed.  603. 

-—  Discretionary  decisions.— Failure 

of  Porto  Rican  Supreme  Court  when 
reversing  a  decree  for  defendant  in  an 
action  of  filiation,  because  prescrip- 
tion had  not  been  pleaded,  to  remand 
and  permit  defendant  to  cross-examine 
the  claimants,  is  one  of  discretion  and 
not  reviewable  by  a  federal  Supreme 
Court  Burnet  v.  Desmornes  y  Al- 
varez (1912)  33  a  Ct  63,  226  U.  a. 
145,  57  L.  Ed.  159. 

—  Amount    in    controversy^— It    is 

the  amount  of  the  judgment  that  fur- 
nishes the  test  of  the  jurisdiction  of  the 
supreme  court.  Ortega  y.  Lora  (1906) 
26  Sup.  Ct  707,  202  U.  S.  339,  50  K 
Ed.  1055.  A  direct  review  in  the  Su- 
preme Court  of  the  United  States  of  a 
judgment  of  the  district  court  for  the 
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district  of  Porto  Rico  in  an  action  on 
a  policy  of  insurance  iBSued  by  a  for- 
ei^  corporation  in  whicli  the  matter 
in  dispute  exceeds  the  sum  of  $5,000 
may  be  had  on  writ  of  error  to  the  lat- 
ter court,  under  Act  April  12,  1900,  c. 
101,  $  35.  Royal  Ins.  Co.  v.  Martin 
(1904)  24  Sup.  Ot  247.  192  U.  S.  149, 
48  L.  Ed.  385. 

An  appeal  lies  from  a  decree  in  a  suit 
by  a  wife  to  obtain  liquidation  of  the 
community,  in  which  the  matter  in  dis- 
pute exceeds  $5,000.  Garrozi  v.  Dastas 
(1907)  27  S.  Ot  224,  204  V.  S.  04,  51 
L.  Ed.  369.  See  Ribas  y  Hijo  v.  U.  S. 
(1904)  24  Sup.  Ct.  727.  728,  194  U.  S. 
315,  48  L.  Ed.  994,  holding  that  where 
the  value  of  the  matter  in  dispute  ex- 
ceeds $5,000,  the  final  judgment  in  a 
like  case  in  the  Supreme  Court  of  one 
of  the  territories  of  the  United  States 
could  be  reviewed  by  the  Supreme 
Court,  and  therefore  the  final  judgment 
of  the  district  court  of  Porto  Rico  may 
be  reviewed  under  Act  1900,  c.  191,  § 
35.  See  Cuebas  v.  Cuebas  (1912)  32 
Sup.  Ct  277,  223  U.  S.  376,  56  L.  Ed. 
476. 

Mode  of  review.— Proceedings  to  re- 
view under  Act  April  12,  1900,  c.  191,  i 
35,  must  be  by  appeal,  unless  there  was 
a  trial  by  jury  under  Act  April  7,  1874, 
f  2,  post,  $  1652,  in  which  case  appel- 
late jurisdiction  must  be  exercised  by 
writ  of  error.  People  of  Porto  Rico  v. 
Emmanuel  (1914)  35  S.  Ct  33,  235  U. 
S.  251,  59  L.  Ed.  215. 

Appeal,  and  not  writ  of  error,  is  the 
proper  method  of  obtaining  a  review  in 
the  Supreme  Court  of  a  decree  of  the 
Supreme  Court  of  Porto  Rico,  which 
affirmed  a  decree  of  a  district  court 
in  a  suit  tried  without  a  jury,  to  set 
aside  a  judicial  sale  in  proceedings  to 
foreclose  a  mortgage.  Zayas  v.  Lo- 
throp,  Luce  &  Co.  (1913)  34  Sup.  Ct 
108,  231  U.  S.  171.  58  L.  Ed,  172.  See 
Garzot  v.  Rios  De  Rubio  (1908)  28 
Sup.  Ct  548.  209  U.  S.  283,  52  L.  Ed. 
794,  as  to  mode  of  review  by  appeal  or 
writ  of  error. 

Scope  and  extent  of  review  and  dis- 
position of  cause.— The  court  will,  of 
its  own  motion,  inquire  into  the  juris- 
diction of  the  court  below,  though  no 
special  exception  was  taken.  Fernan- 
dez y  Perez  v.  Perez  y  Fernandez 
(1906)  26  Sup.  Ct  561,  566,  202  U.  S. 
80,  50  L.  Ed.  942. 

A  Buggestion  made  for  the  first  time 
in  brief  filed  after  the  argument  will 
not  be  considered.  Rodriguez  v.  Vi- 
vonl  (1906)  26  Sup.  Ct  475,  201  U.  S. 
371,  50  L.  Ed.  792. 

A  claim  that  appellant  was  not  ac- 
corded a  proper  hearing  on  an  issue  is 
not  available  on  appeal,  where  he  did 
not  formally  except  to  any  ruling  or 
decision  on  the  subject.  Gonzales  v. 
Buiat  (1912)  32  Sup.  Ct  463,  224  U. 
S.  126,  56  L.  Ed.  693. 

Contention  that  summary  or  execu- 
tory   process   provided   by   the   Porto 


Rico  mortgage  law  was  so  deficient  in 
notice,  or  so  wanting  in  opportunity  to 
defend,  as  to  be  repugnant  to  the  due 
process  of  law  clause  of  the  Fifth 
Amendment,  cannot  be  considered, 
where  the  question  was  not  and  could 
not  have  been  considered,  because  not 
raised  in  the  trial  court  Zayas  v. 
Lothrop,  Luce  &  Co.  (1913)  34  Sup. 
Ct  108,  231  U.  S.  171,  58  L.  Ed.  172. 
Only  matters  of  law  can  be  consider- 
ed on  appeal  authorized  by  Act  April 
12,  1900,  c.  191,  §  35.  Garzot  v.  Rios 
De  Rubio  (1908)  28  Sup.  Ct  548,  209 
U.  S.  283,  52  L.  Ed.  794.  And  juris- 
diction is  confined  to  determining 
whether  error  of  law  was  committed 
in  admitting  or  rejecting  evidence  duly 
excepted  to,  and  whether  the  findings 
of  fact  sustain  the  conclusions  based 
on  them.  Garzot  v.  Rios  De  Rubio 
(1908)  28  Sup.  Ct  548,  209  U.  S.  283, 
52  L.  Ed.  794;  Gonzales  v.  Buist 
(1912)  32  Sup.  Ct  463,  464,  224  U.  S. 
126,  56  L.  Ed.  693;  Rosaly  v.  Graham 
y  Fraser  (1913)  33  S.  Ct  333,  227  U. 
S.  584,  57  L.  Ed.  655;  People  of  Porto 
Rico  V.  Emmanuel  (1914)  35  S.  Ct  33, 
235  U.  S.  251,  59  L.  Ed.  215;  Mona- 
gas  V.  Albertucci  (1914)  35  Sup.  Ct 
95,  235  U.  S.  81,  59  L.  Ed.  139.  And 
is  confined,  in  the  absence  of  error  as- 
signed on  question  of  evidence,  to  de- 
termining whether  the  facts  found  sup- 
port the  judgment  Ochoa  v.  Hernan- 
dez y  Morales  (1913)  33  Sup.  Ct  1033, 
230  U.  S.  139,  57  L.  Ed.  1427. 

Statement  of  facts  in  an  opinion  may 
be  accepted  in  lieu  of  more  formal  find- 
ings on  an  appeal  to  the  federal  Su- 
preme Court  from  the  Supreme  Court 
of  Porto  Rico,  where  such  opinion  was 
made  a  part  of  the  judgment.  Rosaly 
V.  Graham  y  Fraser  (1913)  33  Sup.  Ct 
333,  227  U.  S.  584,  57  L.  Ed.  655. 

Findings  of  fact  in  a  creditors*  suit 
which  are  not  reviewable  in  the  federal 
Supreme  Court,  embrace  a  statement 
accompanying  the  findings,  to  the  effect 
that  certain  conversations  between  an 
attorney  and  client  were  excluded  be- 
cause the  plan  outlined  by  the  latter 
did  not  tend  to  establish  a  fraud  on 
creditors  so  as  to  exclude  the  claim  of 
privilege,  since  such  statement  really 
shows  that,  instead  of  rejecting  the 
testimony,  the  court  weighed  and  con- 
sidered it,  and  its  finding  that  the  con- 
versation did  not  tend  to  show  the 
fraud  which  it  was  asserted  it  did  show, 
and  which  was  the  same  fraud  charged 
in  the  bill,  was  but  an  expression  of 
the  conclusion  of  the  court  upon  the 
facts  involved  in  the  merits  of  the  con- 
troversy. Will  V.  Tornabells  (1910)  80 
S.  Ct  424,  217  U.  S.  47,  54  L.  Ed.  660. 

Findiugs  of  fact  may  be  reviewed,  so 
far  as  is  necessary  to  pass  on  the  ob- 
jections that  they  were,  on  the  face  of 
the  record,  based  on  inferences  drawn 
from  parol  proof,  conflicting  with  the 
declarations  of  the  parties  contained  in 
notarial  acts,  and  which,  under  the  lo- 
cal law,  were  not  susceptible  of  being 
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orerthrown  by  parol  proof,  and  that 
the  necessary  effect  of  the  findings  was 
to  give  effect  to  the  parties*  own  fraud 
and  deceit,  since  these  proposl lions 
challenge  the  adequacy  of  the  findings 
to  sustain  the  legal  conclusions  based 
on  them.  Van  Syckel  v.  Arsuaga 
(1914)  34  Sup.  Ct.  263,  231  U.  S.  601, 

58  L.  Ed.  393. 

Finding  of  fact  of  the  Porto  Rico 
Supreme  Court  on  which  is  based  its 
ruling  that  a  contract  is  one  of  condi- 
tional sale  may  be  treated  as  conclu- 
sive without  reviewing  rulings  of  the 
former  court  on  exceptions  to  testi- 
mony showing  that,  the  contract  was  a 
mortgage  where  the  conclusion  that  er- 
ror had  been  committed  did  not  arise 
from  the  ruling  that  there  was  want  of 
power  to  admit  any  testimony,  but  from 
the  fact  that  the  testimony  offered  was 
found  to  bear  no  legal  relation  to  such 
purpose,  and  to  be  of  no  probative 
force  tending  to  support  the  varying 
of  the  contract.  Monagas  v.  Albertuc- 
ci  (1914)  35  Sup.  Ct.  95,  235  U.  S.  81, 

59  L.  Ed.  139. 

The  Supreme  Court  will  not  go  be- 
hind the  well-warranted  concurrent 
findings  of  fact  by  two  lower  courts. 
Piza  Hermanos  v.  Caldentey  (1914)  34 
S.  Ct  253,  231  U.  S.  690,  58  L.  Ed. 
439.  And  see  Gonzales  v.  Buist  (1912) 
32  S.  Ct.  463,  224  U.  S.  126,  56  L.  Ed. 
693,  holding  that  findings  of  fact  will 
not  enable  the  Supreme  Court  to  deter- 
mine whether  they  support  the  judg- 
ment on  an  appeal,  under  Act  April  12, 
1900,  §  35,  where  the  findings  merely 
embody  conflicting  statements  of  coun- 
sel. 

The  Supreme  Court  will  take  Judicial 
notice  of  the  Spanish  law,  as  far  as  it 
affects  the  insular  possessions  of  the 
United  States,  and  the  history  of  Por- 
to Rico  and  its  legal  and  political  in- 
stitutions, up  to  the  time  of  its  annex- 
ation to  the  United  States,  must  be 
recognized.     Municipality   of  Ponce   y. 


Roman  Catholic  Apostolic  Church  m 
Porto  Rico  (1908)  28  Sup.  Ct  737, 
210  U.  S.  296,  52  L.  Ed.  1068. 

The  court  will  ordinarily  not  disturb 
ruling  on  question  whether  there  was  t 
final  judgment  in  a  suit  which  could 
be  set  up  as  a  bar  to  a  later  suit  A 
ruling  that  the  dismissal  of  a  suit  to 
establish  filiation  by  judgment  is  a  bar 
to  a  subsequent  suit  between  the  same 
parties  to  nullify  a  will  which  ignored 
the  child  whose  filiation  was  sought  to 
be  established  in  the  earlier  suit  will 
not  be  disturbed,  unless  shown  by  the 
clearest  authority  to  •  be  erroneous. 
Calaf  y  Fugurul  v.  Calaf  y  Rivera 
(1914)  34  Sup.  Ct  411,  232  U.  S.  371. 
58  L.  Ed.  642. 

Conclusion  that  the  Code  of  Civil 
Procedure  in  force  at  the  time  of  bring- 
ing a  suit  to  foreclose  a  mortgage,  to 
the  extent  that  it  directed  service  of 
citation  and  summons  in  ordinary  cases, 
was.  not  cumulative  nor  applicable  to 
proceedings  under  the  mortgage  law, 
will  be  followed,  in  the  absence  of  a 
clear  conviction  that  error  was  commit- 
ted.    Zayas  v.  Lothrop,  Luce   &  (3o. 

(1913)  34  Sup.  Ct  108,  231  U.  S.  171, 
58  L.  Ed.  172. 

The  court  wiU  not  disturb  a  decision 
construing  Civ.  (>>de  Porto  Rico  1889. 
Cordova  v.  Folgueras  y  Rijos  (1913) 
33  Sup.  Ct  350,  227  U.  S.  375,  57  L. 
Ed.  556. 

The  court,  where  the  federal  right  is 
frivolous,  will  not  pass  on  the  non- 
federal questions,  but  will  dismiss  the 
writ  of  error.  Kent  v.  Porto  Rico 
(1907)  28  Sup.  Ct  65,  207  U.  S.  113. 
52  L.  Ed.  127. 

A  writ  of  error  must  be  dismissed, 
where  there  is  no  bill  of  exceptions 
and  nothing  enabling  the  court  to  ascer- 
tain the  constitutional  questions  relied 
on.  Cerecedo  v.  U.  S.  (1915)  36  S.  Ct 
3.     And   see  Porto  Rico  v.  Emmanuel 

(1914)  35  Sup.  Ct  33,  235  U.  S.  251,  59 
L.  Ed.  215. 


§  1222.  (Jud.  Code,  §  245.)     Writs  of  error  and  appeals  from  the 

Supreme  Courts  of  Arizona  and  New  Mexico. 
Writs  of  error  and  appeals  from  the  final  judgments  and  decrees, 
of  the  supreme  courts  of  the  Territories  of  Arizona  and  New  Mex- 
ico may  be  taken  and  prosecuted  to  the  Supreme  Court  of  the 
United  States  in  any  case  wherein  is  involved  the  validity  of  any 
copyright,  or  in  which  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  authority  exercised  under,  the  United  States,  without 
regard  to  the  sum  or  value  of  the  matter  in  dispute ;  and  in  all  other 
cases  in  which  the  sum  or  value  of  the  matter  in  dispute,  exclusive  of 
costs,  to  be  ascertained  by  the  oath  of  either  party  or  of  other  com- 
petent witnesses,  exceeds  the  sum  or  value  of  five  thousand  dollars. 

R.  S.  §  702.    Act  March  3,  1885,  c.  355,  23  Stat  443.    Act  March  3,  1911, 
c.  231,  i  245,  36  Stat  1158. 

Note*  of  DeoisioiM 


Construction  and  operation  in  gener- 
al.^To  give  the  supreme  court  juris- 
diction, the  matter  in  dispute,  exclusive 
of  costs,  must  exceed  $5,000,  or  else, 
without  regard  to  the  sum  or  value  in 
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dispute,  the  v^dity  of  any  copyright 
must  be  involved,  or  the  validity  of  a 
treaty  or  statute  of  or  authority  ex- 
ercised under  the  United  States  must 
be  drawn  in  question.    lanford  t.  fiUi- 
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0on  (1894)  16  Sup.  Ct  179,  155  U.  & 
608,  89  L.  Ed.  239. 

Under  R.  S.  §  702,  and  Act  March  3, 
1885,  incorporated,  with  modifications, 
in  this  section,  the  supreme  court  may 
review  final  judcrments,  without  regard 
to  sum  or  Talue  in  dispute,  where  the 
constitution  or  a  statute  or  treaty  is  in 
question,  and  in  other  cases  when  the 
sum  or  value  in  dispute  exceeds  $5,000, 
ezdusiye  of  costs.  Royal  Ins.  Go.  ▼. 
Martin  (1904)  24  Sup.  Ct.  247,  192  U. 
S.  149,  48  L.  Ed.  385.  See  Shute  v. 
Keyser  (1893)  13  Sup.  Gt  960,  961, 149 
U.  S.  649,  37  L.  Ed.  884,  holding  that 
appellate  jurisdiction  over  judgments 
and  decrees  of  supreme  courts  of  ter- 
ritories was  not  affected  by  Act  March 
3,  1891,  except  in  the  classes  of  cases 
in  which  the  judgments  of  the  circuit 
courts  of  appeal  are  made  "final"  by 
section  6  (ante,  §  1120),  the  appellate 
jurisdiction  in  such  cases  being  trans- 
ferred to  those  courts  by  section  15; 
and  hence  an  appeal  wiU  still  lie  to  the 
supreme  court  in  a  suit  brought  by  a 
private  individual  against  a  sheriff  and 
others  to  enjoin  a  threatened  sale  of 
certain  property  claimed  by  plaintiff  un- 
der an  execution  issued  on  a  judgment 
against  a  third  party,  when  the  matter 
is  dispute  exceeds  $5,000. 

The  binding  effect  of  decisions  of  the 
Supreme  Gourt  on  the  territory  of  New 
Mexico  was  not  changed  by  Act  March 
3,  1911,  providing  that  the  amount  in 
controversy,  upon  which  the  right  to 
appeal  to  the  federal  Supreme  Gourt  de- 
pended, should  be  ascertained  under 
oath;  that  being  a  mere  matter  of  plead- 
ing and  procedure.  Stamp  v.  Eastern 
Ry.  Co.  of  New  Mexico  (Tex.  Civ.  App. 
1913)  161  S.  W.  450.  See  Borrego  v. 
Cunningham  (1896)  17  Sup.  Gt  182, 
185,  164  U.  S.  612,  41  L.  Ed.  572,  re- 
versing (1896)  46  Pac.  211,  8  N.  M.  655. 
See  Simms  v.  Simms  (1899)  20  Sup.  Gt 
58,  175  U.  S.  162,  44  L.  Ed.  115,  for  a 
discussion  of  the  jurisdiction  of  the 
supreme  court  And  see  New  York 
Foundling  Hospital  v.  Gatti  (1906)  27 
Sup.  Ct  53,  203  U.  S.  429,  51  L.  Ed. 
254,  holding  that  a  determination  in  ha- 
beas corpus  involving  the  custody  of  a 
child  was  not  appealable. 

Cases  involving  the  validity  of  a  trea- 
ty or  statute  of,  or  authority  exercised 
under,  the  United  States  in  general.— 
The  claim  that  a  territory  is  without 
authority,  under  its  organic  act,  to  ex- 
tend its  taxing  power  to  a  railroad 
through  an  Indian  reservation  created 
by  congress,  presents  a  question  within 
the  appellate  jurisdiction  of  the  su- 
preme court  under  statute  authorizing 
an  appeal  to  it,  where  there  is  drawn  in 
question  the  validity  of  a  treaty  or  stat- 
ute of,  or  an  authority  exiercised  under, 
the  United  States.  Maricopa  &  P.  R. 
Co.  ▼.  Arizona  (1895)  156  U.  S.  347,  15 
Sup.  Ct  391,  39  L.  Ed.  447. 

Authority  exercised  by  the  United 
States  in  removing  a  fence  pursuant  to 


the  judgment  of  a  court  is  not  within 
the  meaning  of  this  section.  Cameron 
V.  U.  S.  (18U2)  13  Sup.  Ct  184, 186, 146 
U.  S.  533,  36  L.  Ed.  1077. 

—  Cases  involving  validity  of  au- 
thority   under   the    United    States.— A 

controversy  as  to  the  constitutional 
right  of  a  territorial  Legislature  to 
pass  a  specified  law  under  the  broad 
legislative  power  conferred  by  R.  S.  § 
1851,  post,  §  3438,  involves  the  validity 
of  an  authority  exercised  under  the 
United  States.  Territory  of  New  Mex- 
ico V.  Denver  &  R.  G.  R.  Go.  (1906)  27 
S.  Gt  1,  203  U.  S.  38,  51  L.  Ed.  78. 

Issues  involving  the  regularity  of  the 
tax,  the  sum  of  the  penalties  due,  and 
the  extent  of  the  lien  given  by  the  ter- 
ritorial law,  do  not  present  any  ques- 
tion of  the  exercise  of  authority  under 
laws  of  the  United  States.  Maricopa 
&  P.  R.  Co.  V.  Arizona  (1895)  156  U.  S. 
347,  15  Sup.  Ct.  391,  39  L.  Ed.  447. 

A  judgment  for  the  recovery  of  fees 
by  a  de  jure  officer  from  a  de  facto  one 
is  not  reviewable,  as  involving  the 
validity  of  an  authority  exercised  un- 
der the  United  States  in  the  passage 
of  the  territorial  legislation  from  which 
it  was  contended  that  the  right  to  the 
fees  was  derived,  where  the  decision 
was  rested  in  fact  on  the  construction 
of  the  statute,  and  not  upon  the  want 
of  power  of  the  territorial  Legislature 
to  pass  them.  Albright  v.  Sandoval 
(1910)  30  S.  Gt.  321,  216  U.  S.  342. 
54  L.  Ed.  509. 

Amount   or  value   in   controversy^— 

The  matter  in  dispute  must  be  money, 
or  something  the  value  of  which  can  be 
estimated  in  money.  A  controversy  as 
to  th^  continuance  or  dissolution  of  the 
status  or  relation  of  marriage  cannot  be 
reviewed  on  appeal  from  a  territorial 
court,  as  the  matter  is  not  one  the  value 
of  which  can  be  estimated  in  money. 
A  decree  for  alimony  and  counsel  fees, 
though  in  one  sense  an  incident  to  a 
suit  for  divorce,  if  it  is  a  distinct  and 
severable  final  judgment  for  a  sum  of 
money  of  a  sufficient  jurisdictional 
amount,  may  be  appealed  from.  Simms 
V.  Simms  (1899)  20  S.  Ct  58,  175  U. 
S.  162,  44  L.  Ed.  115,  modifying  judg- 
ment (1897)  81  P.  1128,  5  Ariz.  212. 

Some  sum  or  value  must  be  in  dis- 
pute to  sustain  the  appellate  juris- 
diction of  the  Supreme  Court  A  suit 
in  which  the  matter  in  dispute  is  the 
right  of  consignors  to  have  a  consign- 
ment shipped  by  a  carrier  to  its  des- 
tination involves  a  valuable  right  meas- 
urable  in  money.  Territory  of  New 
Mexico  V.  Denver  &  R.  G.  R.  Co. 
(1906)  27  Sup.  Ct  1,  3,  203  U.  S.  38, 
51  L.  Ed.  78,  affirming  judgment  (1904) 
78  P.  74,  12  N.  M.  425. 

No  appeal  lies  in  a  habeas  corpus 
proceeding,  as  it  is  a  civil  proceeding, 
involving  merely  the  dvil  right  of  per- 
sonal liberty.  In  re  Borrego  (1890) 
46  P.  211.  8  N.  M.  655,  affirmed  Bor- 
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rego  y.  Cuimingham  (1896)  17  S.  Ot 
182,  164  U.  S.  612,  41  L.  Ed.  572. 

Liability  to  fine  on  judgment  of  ous- 
ter in  quo  warranto  or  the  possible  ef- 
fect of  such  judgment  in  subsequent 
litigation  over  the  emoluments  of  the 
office,  does  not  make  the  matter  in  dis- 
pute in  the  quo  warranto  proceedings 
after  the  term  of  office  has  expired 
measurable  by  some  sum  or  value  in 
money.  Albright  v.  New  Mexico  ex 
rel.  Sandoval  (1906)  20  Sup.  Ct  210, 
211,  200  U.  S.  9,  50  L.  Ed.  346,  dismiss- 
ing appeal.  (1905)  79  Pac.  719,  13  N. 
M.  64,  11  Ann.  Cas.  1165. 

That  part  of  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  taxes, 
which  was  disallowed  by  the  judgment, 
reversing  the  judgment  below  except 
as  to  an  item  which  was  not  contested, 
is  the  "matter  in  dispute."  New  Mexi- 
co V.  Atchison,  T.  &  S,  F.  Ry.  Co. 
(1906)  26  Sup.  Ct.  386,  201  U.  S.  41, 
50  L.  Ed.  651. 

An  appeal  will  not  lie  from  a  judg- 
ment for  $4,304.93,  acquiesced  in  by 
the  plaintiff,  and  affirmed  by  the  Su- 
l)reme  Court  of  Arizona;  there  being 
nothing  in  controversy  but  the  sum  for 
which  judgment  was  given.  Johnson  v. 
TuUy  (1887)  2  Ariz.  223,  12  P.  567. 
And  see  ante,  §  1218,  and  notes  there- 
under. 

Mode  of  review.— See  post,  §  1652, 
and  notes  thereunder. 

Scope  and  extent  of  review  and  dis- 
position of  cause.— The  court  cannot 
consider  errors  not  fundamental,  not 
brought  under  review  in  the  territorial 
court.  Gila  VaUey,  G.  &  N.  Ry.  Co. 
V.  Hall  (1914)  34  S.  Ct.  229,  232  U.  S. 
{)4,  58  L.  Ed.  521,  affirming  judgment 
(1911)  112  P.  845,  13  Ariz.  270;  Grant 
Bros.  Const  Co.  v.  U.  S.  (1914)  34  S. 
Ct.  452,  232  U.  S.  647,  58  L.  Ed.  776, 
affirming  judgment  (1911)  114  P.  955, 
13  Ariz.  388.  Nor  assume  that  the  trial 
court  refused  to  give  a  pertinent  instruc- 
tion because  it  is  not  contained  in  the 
bill  of  exceptions,  where  the  territorial 
supreme  court  took  notice  that  such 
instruction  was  in  fact  given.  South- 
western Brewery  &  Ice  Co.  v.  Schmidt 
i  1912)  33  Sup.  Ct  68,  226  U.  S.  162, 
57  L.  Ed.  170. 

Objection  to  instructions  cannot  be 
raised  for  the  first  time  in  the  federal 
Supreme  Court  Phoenix  Ry.  Co.  v. 
I^ndis  (1913)  34  Sup.  Ct  179,  231  U. 
S.  578,  58  L.  Ed.  377. 

A  defense  founded  on  the  statute  of 
frauds  is  not  available,  if  there  is  noth- 
ing in  the  record  to  sliow  that  it  was 
raised  in  the  territorial  Supreme  Court 
Bank  of  Arizona  v.  Thomas  Haverty 
Co.  (1914)  34  S.  Ct  235,  232  U.  S. 
106,  58  L.  Ed.  526,  affirming  judgment 
(1911)  115  P.  73,  13  Ariz.  418. 

A  holding  of  the  territorial  Supreme 
Court  on  first  appeal  is  not  the  law  of 
the  case  for  the  federal  Supreme  Court 
reviewing  a  decree  rendered  on  second 
appeal.    Zeckendorf  y.  Steinfeld  (1912) 
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32  S.  Ct  728,  225  U.  S.  445,  56  L.  Ed. 
1156,  modifying  decree  (1909)  100  P. 
784,  12  Ariz.  246. 

In  the  absence  of  any  findings  by  the 
supreme  court  of  a  territory,  and  of 
anything  in  the  nature  of  a  bill  of  ex- 
ceptions, there  is  nothing  on  which  to 
base  a  reversal  of  the  judgment  in  the 
case  on  appeal  to  the  supreme  court  of 
the  United  States,  and  the  judgment 
must  therefore  be  affirmed.  Armijo  v. 
Armijo  (1901)  21  S.  Ct  707,  181  U. 
S.  558,  45  L.  Ed.  1000. 

The  action  of  a  territorial  Supreme 
Court  on  both  the  first  and  second  writs 
of  error  in  a  case  may  be  revised  on 
vmt  of  error,  though  the  lower  court 
considered  itself  bound  by  its  decision 
on  the  first  writ  of  error  as  the  law 
of  the  case,  where  its  judgment  on 
such  writ  lacked  the  requisite  finality 
to  warrant  a  review  in  the  higher  court 
U.  S.  v.  Denver  &  R.  G.  R.  Co.  (1903) 
24  S.  Ct.  33,  191  U.  S.  84,  48  L.  Ed. 
106,  reversing  judgment  (N.  M.  1901) 
66  P.  550. 

The  court  will  not  revise  refusal  to 
control  discretion  of  trial  court  in  re- 
mitting a  part  of  an  excessive  verdict 
instead  of  granting  a  new  trial  on  the 
ground  that  the  verdict  was  tainted 
with  prejudice.  Gila  Valley,  G.  &  N, 
Ry.  Co.  V.  Hall  (1914)  34  Sup.  Ct  229, 
232  U.  S.  94,  58  L.  Ed.  521. 

The  territorial  court  having  found 
that  10  per  cent,  was  a  reasonable 
amount  for  plaintiffs  attorney's  fees, 
the  court  was  bound  thereby  on  appeal 
Zeckendorf  v.  Steinfeld  (Ariz.  1914) 
138  P.  1044. 

An  appeal  from  a  decree  of  a  terri- 
torial court  for  more  than  the  jurisdic- 
tional amount  will  not  be  dismissed, 
because  the  de:!ree  would  have  been 
for  less  than  that  amount  if  the  court 
had  not  erroneously  disregarded  a  re- 
mittitur or  release  of  part  of  the  recov- 
ery; but  the  decree  will  be  reviewed 
only  to  the  extent  of  affirming  the  va- 
lidity of  the  release  or  remittitur,  and, 
so  modified,  will  be  affirmed.  Simms  v. 
Simms  (1899)  20  Sup.  Ct  58,  61,  175 
U.  S.  162,  44  L.  Ed.  115. 

Questions    of    law.— The    court 

will  lean  to  the  constniction  given  by 
the  territorial  Supreme  Court  where 
there  is  a  doubt,  and  unless  there  is 
manifest  error  the  decision  will  not  be 
disturbed.  The  supreme  court  ^ill 
adopt  the  view  of  officers  concerned 
with  administration  of  law  respecting 
a  public  improvement,  concurred  in  by 
the  court  in  which  condemnation  pro- 
ceedings were  conducted,  and  apparent- 
ly, also,  by  the  territorial  Supreme 
(3ourt,  as  to  which  of  two  sections  of 
Arizona  Revised  Statutes  governs  ap- 
pointment of  commissioners,  where  the 
statute  will  bear  that  construction* 
though  plausible  objections  may  be  urg- 
ed against  it  There  is  no  such  mani- 
fest error  as  calls  for  reversal  of  judg- 
ment in  a  decision  that  a  method  of 
collecting  delinquent  taxes,  prescribed 
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by  Laws  Ariz.  1903,  No.  92,  Yiz.|  a  suit 
1>y  county  tax  collector  In  the  name  and 
for  use  of  the  territory,  is  made  ap- 
plicable to  delinquent  special  assess- 
ments for  public  improvements  by  rea- 
son of  provisions  of  sections  84  and  96 
of  that  act,  requiring,  respectively,  the 
clerks  of  county  boards  to  correctly  list 
all  tracts  on  which  back  taxes  shaU  be 
due,  and  all  back  taxes  of  whatever 
kind  to  be  collected  by  the  collector  un- 
der authority  of  such  statute.  English 
V.  Arizona  (1909)  29  Sup.  Ct  658,  214 
V.  S.  359,  53  L.  Ed.  1030. 

Question  of  the  power  of  a  territorial 
Supreme  Court,  under  its  local  statutes 
and  procedure,  to  render  a  modified 
Judgment  on  appeal  in  mandamus,  will 
ordinarily  not  be  reviewed  by  the  fed- 
eral Supreme  Court.  The  construction 
placed  on  a  local  statute  will  not  be 
disturbed  on  appeal,  unless  manifestly 
erroneous.  Board  of  ComVs  of  Santa 
F6  County  v.  Territory  of  New  Mex- 
ico (1909)  30  S.  Ot.  Ill,  215  U.  S.  296, 
54  L.  Ed.  202,  affirming  judgment  Ter- 
ritory V.  Board  of  Com'rs  of  Santa  F6 
County  (N.  M.  1907)  89  P.  252. 

The  construction  given  by  a  terri- 
torial Supreme  Court  to  the  statutes  of 
that  territory  will  ordinarily  not  be  dis- 
turbed on  writ  of  error.  Albright  v. 
Sandoval  (1910)  80  S.  Ct.  318,  216  U. 
S.  331,  54  L.  Ed.  502,  affirming  judg- 
ment Sandoval  v.  Albright  (N.  M.  1908) 
93  P.  717. 

Ruling  that  a  judicial  sale  was  within 
Comp.  Laws  N.  M.  1897,  I  2716,  will 
ordinarily  be  followed  on  appeal.  Jones 
▼.  Springer  (1912)  33  S.  Ct.  64,  226 
U.  S.  148,  57  L.  Ed.  161,  affirming  de- 
cree (1909)  103  P.  265,  15  N.  M.  98. 

The  court  will  not  reverse  rulings 
that  the  provisions  of  Comp.  Laws  N. 
M.  1897,  §  1709,  for  registration  of  vot- 
ers, did  not  apply  to  a  special  county 
seat  election,  held  conformably  to  Laws 
N.  M.  1909,  c.  80.  Decision  sustaining 
statute  over  objections  that  it  was  not 
approved  by  the  Governor,  and  did  not 
reach  him  more  than  three  days  before 
the  adjournment  of  the  Legislature,  so 
as  to  become  a  law,  and  that  the  bill 
was  not  duly  signed  by  the  president  of 
the  council  or  the  speaker  of  the  house, 
will  not  be  disturbed,  where  the  stat- 
ute appears  in  the  laws  of  the  year, . 
and  the  Governor  returned  the  bill  to 
the  council  with  the  statement  that  he 
had  allowed  it  to  become  a  law  by  lim- 
itation. Gray  v.  Taylor  (1913)  33  S. 
Ct  199,  227  U.  S.  51,  57  L.  Ed  413, 
affirming  decree  (1911)  113  P.  588,  15 
N.  M.  742  and  affirming  judgment  Ter- 
ritory V.  Board  of  Com*rs  of  Lincoln 
County  (1911)  117  P.  1127,  16  N.  M. 
467. 

Decision  that  a  purchaser  at  execu- 
tion sale  with  notice  that  his  debtor 
held  the  legal  title  in  trust  will  take 
subject  to  their  rights,  notwithstanding 
Civ.  Code,  Ariz.  1901,  par.  749,  wiU 
be  followed  on  appeal.  Luke  v.  Smith 
(1013)   33  S.  Ct  356,  227  U.  S.  379, 


57  L.  Ed.  558,  affirming  judgment 
(1910)   108  P.  494,  13  Ariz.  155. 

Construction  given  to  the  words  "in 
accordance  with  this  act"  in  Laws  N. 
M.  1899,  c.  22,  §  25,  restricting  the 
grounds  on  which  tax  titles  after  sale 
in  accordance  with  this  act,  may  be 
attacked,  as  meaning  "under  this  act," 
is  not  so  clearly  erroneous  as  to  justl- 
f.f  the  court  in  rejecting  it.  Straus  v. 
Foxworth  (1913)  34  S.  Ct  42,  231  U. 
S.  162,  58  L.  Ed.  168. 

The  court  will  accept  the  construc- 
tion placed  on  Civ.  Code  Ariz.  1901, 
pars.  2764-2766,  giving  a  right  of  ac- 
tion for  death,  as  not  requiring  plain- 
tiff to  allege  or  prove  the  existence  of 
beneficiaries  or  the  amount  of  damages 
suffered  by  them.  Refusal  to  scrutinize 
the  reporter's  transcript  in  response  to 
a  general  objection  to  the  action  of  the 
court  in  permitting  answers  to  certain 
hypothetical  questions  addressed  to 
phj'sicians  will  not  be  disturbed  by  the 
federal  Supreme  Court  Phoenix  Ry. 
Co.  V.  Landis  (1913)  34  Sup.  Ct  179, 
231  U.  S.  578,  58  L.  Ed.  377. 

Ruling  that  a  reference  by  way  of 
recital  to  an  earlier  defoctive  deed  in 
the  deed  relied  on  as  color  of  title  in 
support  of  a  claim  of  adverse  posses- 
sion did  not  render  the  latter  deed  in- 
sufficient for  that  purpose  where  oth- 
erwise adequate,  is  not  so  manifestly 
erroneous  as  to  require  reversal.  A 
territorial  Supreme  Court  commits  no 
reversible  error  in  holding  that  a  for- 
eign corporation  may  plead  limitations 
in  a  suit  to  quiet  title  where  it  had 
complied  with  the  local  laws,  was  in 
possession  of  the  property,  paying  tax- 
es, and  conducting  business  by  means 
of  its  use  and  subject  to  be  sued,  hav- 
ing an  agency  for  that  purpose.  Work 
V.  United  Globe  Mines  (1914)  34  S.  Ct 
274,  231  U.  S.  595,  58  L.  Ed.  389,  af- 
firming decree  (1909)  100  P.  813,  12 
Ariz.  339. 

The  court  will  not  lightly  disturb  a 
decision  turning  largely  on  local  prac- 
tice. Tevis  V.  Ryan  (1914)  34  S.  Ct 
481,  233  U.  S.  273,  58  L.  Ed.  957, 
affirming  judgments  (1910)  108  P.  461, 
13  Ariz.  120,  and  (1911)  114  P.  657,  13 
Ariz.  282. 

The  Court  will  not  disturb  rulings 
that  Civ.  Code  Ariz.  1887,  par.  2654, 
gave  the  county  board  of  equalization 
no  authority  to  raise  the  assessment 
of  some  only  of  a  group  of  mining 
claims  originally  assessed  en  masse  on 
the  return  of  the  owner.  Territory  of 
Arizona  ex  rel.  Gaines  v.  Copper  Queen 
ConsoL  Min.  Co.  (1914)  34  S.  Ct  546, 
233  U.  S.  87,  58  L.  Ed.  803,  affirming 
judgment  (1910)  108  P.  960,  13  Ariz. 
198. 

Rulings  as  to  pleadings  and  practice 
will  ordinarily  be  accepted  by  the 
Supreme  Court  Schmidt  &  Story  v. 
Bank  of  Commerce  (1914)  34  S.  Ct 
730,  234  U.  S.  64,  58  L.  Ed.  1214,  re- 
versing judgment  Bank  of  Commerce  v. 
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Broyles  (1911)  120  P.  670,  16  N.  M. 
414. 

Decision  that  a  railway  company  or- 
ganized in  1901  under  Laws  Ariz.  1897, 
No.  3,  for  the  purpose  of  buying  the 
property  of  a  railroad  sold  on  foreclo- 
sure, may  claim  the  benefit  of  the  pro- 
vision of  Laws  Ariz.  1899,  No.  68,  that 
property  used  or  necessary  in  the 
construction  and  operation  of  railroads 
thereafter  constructed,  whether  owned 
or  operated  by  a  person,  association,  or 
railway  corporation,  their  successors  or 
assigns,  shall  be  exempt  from  all  man- 
ner of  taxation  for  10  years  from  the 
date  of  the  act,  although  by  section  8  of 
the  earlier  act  it  was  provided  that  that 
act  should  not  be  construed  to  give  to 
any  corporation  created  under  it  any 
exemption  from  taxation  created  by 
any  existing  or  future  exemption  laws — 
is  not  so  clearly  erroneous  as  to  re- 
quire reversal  in  the  federal  Supreme 
Court.  Treat  v.  Grand  Canyon  Ry.  Co. 
(1912)  32  S.  Ct.  125,  222  U.  S.  448,  i56 
L.  Ed.  205,  affirming  decree  (1909)  100 
P.  438,  12  Ariz.  117. 

Ruling  adverse  to  objections  based  on 
misleading  form  of  the  ballots  used  in 
an  election  to  change  a  county  seat  will 
not  be  revised  where  they  conformed 
to  Comp.  Laws  N.  M.  1897,  i  631.  Ob- 
jection that  petition  asking  county  com* 
missioners  to  submit  to  a  vote  the 
proposition  to  remove  the  county  seat 
did  not  ask  for  the  removal,  as  required 
by  Laws  N.  M.  1909,  c.  80,  will  not 
prevail  on  appeal  from  decision  holding 
petition  sufficient.  Objection  that  alle- 
gations of  bill  in  taxpayer's  suit  to  re- 
strain erection  of  county  building  where 
admitted  because  not  denied  will  not 
be  considered  on  appeal  from  a  de- 
cree affirming  a  judgment  dismissing 
the  bill.  Gray  v.  Taylor  (1913)  33  Sup. 
Ct  199,  227  U.  S.  51,  57  L.  Ed.  413. 

The  court  will  not  assume  on  writ  of 
error  that  the  trial  court  refused  an  in- 
struction because  not  contained  in  the 
bill  of  exceptions,  where  the  territorial 
Supreme  Court  took  notice  of  such  in- 
struction. Southwestern  Brewery  & 
Ice  Co.  V.  Schmidt  (1912)  33  S.  Ct  68, 
226  U.  S.  162,  57  L.  Ed.  170,  affirm- 
ing judgment  Schmidt  v.  Southwestern 
Brewery  &  Ice  Co.  (1910)  107  P.  677, 
15  N.  M.  232. 

A  territorial  Supreme  Court  properly 
refuses  to  make  findings  of  fact  for  the 
purpose  of  opening  for  reconsideration 
in  the  federal  Supreme  Court  certain 
assignments  of  error  which  the  former 
court  correctly  declined  to  consider  on 
the  ground  of  local  practice.  A  deci- 
sion declining  to  review  assignments  of 
error,  both  because  they  were  too  gen- 
eral and  because  the  abstract  did  not 
contain  the  evidence  contrary  to  rule  of 
court,  will  not  be  disturbed.  Sanford  v. 
Ainsa  (1913)  33  S.  Ct  704,  228  U.  S. 
705,  57  L.  Ed.  1033,  affirming  judgment 
(1911)  114  P.  560,  13  Ariz.  287. 

Question  whether  a  penalty  on  a  de- 
linquent tax  was  erroneously  included 
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in  a  judgment  cannot  be  reviewed  on 
appeal,  where  defendant,  instead  of' 
moving  for  rehearing,  as  expressly  al- 
lowed by  Rev.  St  Ariz.  1887,  i  954, 
gave  notice  of  intention  to  appeal,  de- 
claring that  he  excepted  only  to  snch 
portion  of  the  decision  and  judgment  as 
declared  the  power  of  a  territory  to  tax 
railroads  running  through  an  Indiaa 
reservation  in  the  territory.  Maricopa 
&  P.  R.  Co.  V.  Arizona  (1895)  15  Sup. 
Ct  391,  394,  156  U.  S.  347.  39  L.  Ed. 
447. 

—  Questions  of  fact^-Questions  of 
fact,  depending  on  the  evidence,  cannot 
be  re-examined  on  appeaL  Simms  t. 
Simms  (1899)  20  S.  Ct  58,  175  U.  S. 
162,  44  L.  Ed.  115,  modifying  judg- 
ment (1897)  81  P.  1128,  5  Aria.  212. 

Findings  of  fact  by  the  trial  court  ac- 
cepted by  a  territorial  supreme  court 
on  appeal,  are  coaclusive.  Brooklyn 
Min.  &  Min.  Co.  V.  Miller  (1913)  33  S. 
Ct  251,  227  U.  S.  194,  57  L.  Ed.  478, 
affirming  judgment  (1910)  108  P.  471, 
13  Ariz.  217. 

On  appeal  in  a  suit  tried  without  a 
jury,  where  no  question  is  made  as  to 
the  admission  or  exclusion  of  evidence, 
the  only  question  is  whether  the  de- 
cree is  sustained  by  the  findings  of  fact 
Naeglin  v.  De  Cordoba  (1898)  19  S.  C5t 
35,  171  U.  S.  638,  43  L.  Ed.  315,  af- 
firming decree,  De  Cordova  v.  Korte 
(1895)  41  P.  526,  7  N.  M.  (Gild.)  678. 

Jurisdiction  on  appeal  from  a  terri- 
torial Supreme  Court  is  limited  to  de- 
termining whether  the  findings  of  fact 
support  the  judgment,  where  the  ex- 
ceptions to  rulings  of  the  trial  court  in 
the  admission  or  rejection  of  evidence 
were  not  insisted  on  in  the  territorial 
Supreme  Court,  and  were  not  consid- 
ered by  that  tribunal.  Crowe  v.  Trick- 
ey  (1907)  27  S.  Ct  275,  204  U.  S.  228. 
51  L.  Ed.  454,  affirming  judgment 
Trickey  v.  Crowe  (Ariz.  1903)  71  P. 
965;  Crowe  v.  Harmon  (1907)  27  S.  Ct 
280,  204  U.  S.  241,  51  L.  Ed.  461,  af- 
firming judgment  Harmon  y.  Crowe 
(Ariz.  1903)  71  P.  1125. 

On  appeal  from  a  territorial  supreme 
court  which,  in  addition  to  adopting  the 
facts  found  by  the  trial  court  made  an 
additional  finding  of  facts,  the  supreme 
court  of  the  United  States  may  consid- 
er the  latter  findings,  as  well  as  the 
former,  in  determining  the  question  of 
the  sufficiency  of  the  facts  found  to  au- 
thorize the  judgment  Apache  County 
V.  Earth  (1900)  20  S.  Ct  718,  177  U. 
S.  538,  44  L.  Ed.  878,  reversing  judg- 
ment (1898)  53  P.  187,  6  Ariz.  13. 

The  evidence  will  be  assumed  to  sus- 
tain the  judgment,  and  the  judgment 
will  be  affirmed  on  appeal,  in  the  ab- 
sence of  any  errors  assigned  on  ex- 
ceptions to  rulings  on  the  admission  or 
rejection  of  testimony,  where  the  su- 
preme court  of  the  territory  merely 
sets  forth  in  its  opinion  the  facts  on 
which  it  proceeds,  but  there  are  no  spe- 
cific findings  as  such.    Thompson  T.  Far- 
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ry  (1901)  21  S.  Gt  453,  180  V.  S.  4S4,  tis   v.    Boquillas   Land   &   Cattle   Co. 

45  L.  Ed.  633,  affirming  judgment  (1899)  (1908)    71   P.   924,   8  Ariz.  258,   and 

56  P.  741,  6  Ariz.  801.  (Ariz.  1904)  76  P.  612. 

A  finding  by  the  trial  court,  in  a  pro-  Findings  of  a  territorial  Supreme 
ceeding  to  establish  a  tax  lien  upon  Court  that  commissioners  appointed  in 
railroad  property,  as  to  the  number  of  a  street  improvement  proceeding  exam- 
miles  of  railroad  subject  to  taxation,  ined  the  locality  thereof,  ascertained 
when  approved  by  the  supreme  court  the  extent  of  public  benefit,  and  of  ben- 
of  the  territory,  is  conclusive.  United  efits  to  property,  found  amounts  that 
States  Trust  Co.  v.  Territory  of  New  property  would  be  benefited,  and  appor- 
Mexico  (1902)  22  S.  Ct  172,  188  U.  S.  tioned  and  assessed  the  amounts  on  the 
535,  46  L.  Ed.  315.  several    parcels   in   the   proportion    of 

Sufficiency  of  evidence  to  support  the  which    they    were    severally    benefited, 

findings  of  fact  is  not  open  to  consid-  and  that  no  lot  was  assessed  for  more 

eration   on   appeal   from    a   territorial  than  it  was  actually  benefited,  foreclose 

Supreme  Court  to  the  Supreme  Court  any    contention    that    assessment    was 

of  the  United  States,  in  the  absence  of  made  according  to  the  front-foot  rule, 

any  exception  duly  taken  to  rulings  on  and  not  on  basis  of  benefits.     English 

the  admission  or  rejection  of  evidence.  v.  Territory  of  Arizona  (1909)  29  Sup. 

Herrick  v.  Boquillas  Land  &  Cattle  Co.  Ct.  658,  214  U.  S.  359,  53  L.  Ed.  1030. 

(1906)  26  S.  Ct.  192,  200  U.  S.  96,  50  And  see  post,  §  1652,  and  notes  there- 

L.  Ed.  388,  affirming  judgments  Cur-  under. 

§  1223.  (Jud.  Code,  §  246,  as  amended,  Act  Jan.  28,  1915,  c.  22,  § 
2.)  Writs  of  error  and  appeals  from  the  Supreme  Court  of 
Hawaii  and  the  Supreme  Court  of  Porto  Rico. 

Writs  of  error  and  appeals  from  the  final  judgments  and  decrees 
of  the  Supreme  Court  of  the  Territory  of  Hawaii  and  of  the  Su- 
preme Court  of  Porto  Rico  may  be  taken  and  prosecuted  to  the  Su- 
preme Court  of  the  United  States  within  the  same  time,  in  the  same 
manner,  under  the  same  regulations,  and  in  the  same  classes  of 
cases,  in  which  writs  of  error  and  appeals  from  the  final  judgments 
and  decrees  of  the  highest  court  of  a  State  in  which  a  decision  in 
the  suit  could  be  had,  may  be  taken  and  prosecuted  to  the  Supreme 
Court  of  the  United  States  under  the  provisions  of  section  two  hun- 
dred and  thirty-seven;  and  in  all  other  cases,  civil  or  criminal,  in 
the  Supreme  Court  of  the  Territory  of  Hawaii  or  the  Supreme  Court 
of  Porto  Rico,  it  shall  be  competent  for  the  Supreme  Court  of  the 
United  States  to  require  by  certiorari,  upon  the  petition  of  any  party 
thereto,  that  the  case  be  certified  to  it,  after  final  judgment  or  de- 
cree, for  review  and  determination,  with  the  same  power  and  au- 
thority as  if  taken  to  that  court  by  appeal  or  writ  of  error ;  but  cer- 
tiorari shall  not  be  allowed  in  any  such  case  unless  the  petition 
therefor  is  presented  to  the  Supreme  Court  of  the  United  States 
within  six  months  from  the  date  of  such  judgment  or  decree. 

Act  April  30,  1900,  c.  339.  §  86,  31  Stat.  158.  Act  March  3,  1909.  c.  269, 
§  1,  35  Stat.  838.  Act  MaVch  3,  1911,  c.  231,  §  246,  36  Stat  1158.  Act 
Jan.  28,  1915,  c.  22,  {  2,  38  Stat.  804. 

This  section,  as  enacted  in  the  Judicial  Code,  read  as  follows:  "Writs  of 
error  and  appeals  from  the  final  judgments  and  decrees  of  the  supreme  court 
of  the  Territory  of  Hawaii  may  be  taken  and  prosecuted  to  the  Supreme  Court 
of  the  United  States,  within  the  same  time,  in  the  same  manner,  under  the 
same  regulations,  and  in  the  same  classes  of  cases,  in  which  writs  of  error 
and  appeals  from  the  final  judgments  and  decrees  of  the  highest  court  of  a 
state  in  which  a  decision  in  the  suit  could  be  had,  may  be  taken  and  prosecuted 
to  the  Supreme  Court  of  the  United  States  under  the  provisions  of  section 
two  hundred  and  thirty-seven;  and  also  in  all  cases  wherein  the  amount  in- 
volved, exclusive  of  costs,  to  be  ascertained,  by  the  oath  of  either  party  or  of 
other  competent  witnesses,  exceeds  the  sum  or  value  of  five  thousand  dollars." 
It  was  amended  by  Act  Jan.  28,  1915,  c.  22,  §  2,  cited  above,  to  read  as  set 
forth  above. 

See  ante,  §  1126a,  and  notes  thereunder. 

Notes  of  Deoisioiii 

Construetion  and  operation  In  gener-  April  30,  1900,  §  86,  measured  by  the 

alrf-^urisdiction  of  the  supreme  court  power  conferred  on  the  former  court  to 

to  review  judgments  of  the  courts  of  review  judgments  of  state  courts.    Eq- 

the  territory  of-  Hawaii  is,  under  Act  nitable  Life  Assur.  Soa  v.  Brown  (1902) 
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23  S.  Ct  123,  187  U.  S.  308,  47  L.  Ed. 
190. 

No  order  of  the  supreme  court  as- 
signing the  territory  of  Hawaii  to  a 
judicial  circuit  under  Act  March  3,  1891, 
c.  517,  can  give  a  right  of  appeal  incon- 
sistent with  Act  April  30,  1900,  c.  339, 
§  86.  No  right  of  appeal  to  circuit 
court  of  appeals  from  a  decree  of  the 
supreme  court  of  the  territory  of  Ha- 
waii, in  an  admiralty  case  pending  in 
its  courts  when  Act  April  30,  1900,  c. 
339,  took  effect,  was  given  by  section 
86.  In  re  Wilder»s  S.  S.  Co.  (1902) 
22  Sup.  Ct  225,  228,  183  U.  S.  545,  46 
L.  Ed.  321. 

A  writ  of  error  to  the  Supreme  Court 
of  the  territory  of  Hawaii,  which  would 
not  lie  when  final  judgment  was  en- 
tered, cannot  be  sustained  as  an  exer- 
cise of  the  appellate  jurisdiction  con- 
ferred by  Act  March  3,  1905,  c.  1465,  § 
3,  because  a  petition  for  rehearing, 
which  the  territorial  Supreme  Court 
entertained  and  acted  upon,  was  not  de- 
nied by  that  court  until  after  the  later 
statute  went  into  effect  Harrison  v. 
Magoon  (1907)  27  S.  Ct  577,  205  U.  S. 
501,  61  L.  Ed.  900. 

A  judgment  did  not  become  final  be- 
fore Act  March  3,  1905,  c.  1465,  and 
not  reviewable  under  that  act,  where, 
though  the  opinion  was  filed  prior  to 
that  enactment,  a  petition  for  rehearing 
was  filed  and  entertained  by  the  court, 
and  was  not  denied  until  after  the  pas- 
sage of  the  statute.  William  W.  Bierce 
v.  Waterhouse  (1911)  31  Sup.  Ct  241, 
219  U.  S.  320,  55  L.  Ed.  237.  See  Wild- 
er's  S.  S.  Co-  v.  Hind  (1901)  106  Fed. 
113,  47  C.  C.  A.  243,  as  to  revie??  of 
suits  in  admiralty.  And  see  Wright  v. 
MacFarlane  &  Co.  (1903)  122  Fed.  770, 
58  C.  C.  A.  570,  holding  that  ante,  § 
1215,  applies  to  appeals  taken  from  the 
territory  of  Hawaii,  and  the  Circuit 
Court  of  Appeals  has  no  jurisdiction. 
And  see,  also,  John  li  Estate  v.  Brown 
(1912)  201  Fed.  224,  119  C.  C.  A.  458, 
holding  that  Ijaws  Hawaii  1892-93,  c. 
57,  §  72,  did  not  authorize  a  circuit 
judge  to  reserve  for  determination  of 
the  Supreme  Court  the  question  of  the 
construction  of  a  will  as  a  question  of 
law. 

Decl^'ons  reviewable.-— To  give  juris- 
diction^  there  must  be  a  real  and  not 
merely  a  formal  federal  question.  Eq- 
uitable Life  ,Assur.  Soc.  v.  Brown 
(1902)  23  Sup.  Ct  123,  187  U.  S.  308, 
47  L.  Ed.  190. 

Jurisdiction  of  writ  of  error  directed, 
on  its  face,  to  a  supposed  judgment  of 
the  Supreme  Court  of  Hawaii,  di^os- 
ing  of  exceptions  on 'nonfederal  grounds 
prior  to  Act  March  3,  1905,  c.  1465, 
cannot  be  taken  by  treating  the  writ  as 
addressed  to  a  later  judgment  NoUey 
v.  Brown  (1908)  28  Sup.  Ct  885,  208 
U.  S-  429,  52  L.  Ed.  559. 

A  writ  of  error  cannot  be  sustained 
on  the  theory  that  a  final  judgment  was 
not  rendered  until  after  the  passage  of 
that  act,  when  judgment  on  the  verdict 
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was  entered  in  the  trial  court  in  con- 
nection with  a  nunc  pro  tunc  entry. 
Notley  V.  Brown  (1908)  28  Sup.  Ct 
385,  208  U.  S.  429,  52  L.  Ed.  559. 

Order  of  territorial  Supreme  Coart, 
reversing  order  granting  a  new  trial, 
cannot  be  reviewed  on  writ  of  error 
directed  alone  to  a  later  decision  in  the 
same  case,  overruling  exceptions,  the 
record  of  which  cannot  be  regarded  as 
embracing  the  proceedings  had  below 
in  respect  to  the  matter  of  a  new  trial 
Cotton  v.  Territory  of  Hawaii  (1908) 
29  S.  Ct  85,  211  U.  S.  162,  53  L.  Ed. 
131. 

Ruling  of  Hawaiian  Supreme  Coart 
that  daily  sales  of  fish  in  basket  lots 
were  sales  at  public  auction,  within  Rev. 
Laws  Hawaii,  {  1343,  prescribing  a  li- 
cense fee,  presents  no  federal  question 
which  can  be  reviewed  on  writ  of  er- 
ror. Toyota  v.  Territory  of  Hawaii 
(1912)  33  S.  Ct  47,  226  U.  S.  181,  57 
L.  Ed.  180. 

Whether  the  land  laws  of  the  terri- 
tory of  Hawaii  are  federal  laws,  so  that 
an  action  based  thereon  raises  a  federal 
question  not  determined.  McCandless 
V.  Pratt  (1908)  29  Sup.  Ct  144,  145. 
211  U.  S.  437,  53  L.  Ed.  271. 

•^—  Final  Judgment.— A  judgment  of 
the  Supreme  Court  of  Hawaii  on  a  writ 
of  error,  overruling  exceptions  to  a 
verdict  and  judgment  in  ejectment  and 
affirming  the  judgment,  is  final  for  pur- 
pose of  a  review.  Spreckles  v.  Brown 
(1909)  29  Sup.  Ct  256,  212  U.  S.  208, 
53  L.  Ed.  476. 

Entry  on  the  minutes  by  the  clerk  of 
the  Supreme  Court  of  the  territory  of 
a  decision  overruling  exceptions  taken 
under  Rev.  Laws  Haw.  1905,  §  1862  et 
seq.,  which  did  not  bring  up  the  whole 
case,  and  called  on  the  reviewing  court 
merely  to  pass  on  specific  questions 
raised  by  the  bill,  does  not  make  such 
decision  a  final  judgment,  bo  as  to  be 
subject  to  review.  Cotton  v.  Territory 
of  Hawaii  (1908)  29  S.  Ct  85.  211  U. 
S.  162,  53  L.  Ed.  131. 

There  is  no  final  judgment  below  to 
sustain^ an  appeal  to  the  federal  Su- 
preme Court  from  the  Supreme  Court 
of  the  territory  of  Hawaii  in  a  case  in 
which  the  latter  court  has  pursued  the 
usual  course  upon  exceptions,  and  has 
not  entered  or  directed  a  judgment 
Hutchins  v.  Bierce  (1908)  29  S.  Ct 
122,  211  U.  S.  429,  63  L.  Ed.  267. 

—  Amount  in  controversy.— A  writ 
of  error  to  the  Hawaiian  Supreme 
Court,  to  review  a  judgment  sustaining 
an  assessment  for  taxation,  will  not  lie 
where  the  amount  of  the  tax  assessed  is 
less  than  the  jurisdictional  amount 
Honolulu  Rapid  Transit  &  Land  CJo.  v. 
Wilder  (1908)  29  S.  Ct  46,  211  U.  S. 
144,  53  L.  Ed.  124. 

A  writ  of  error  to  review  a  judgment 
in  ejectment  will  not  be  dismissed  be- 
cause the  value  of  the  Idnd  is  less  than 
$5,000,  where  the  contrary  sufficiently 
appears  by  affidavits  in  the  record  and 
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in  the  Supreme  Court.  Spreckles  v. 
Brown  (1909)  29  Sup.  Ct.  256,  212  U. 
a  20S,  53  L.  Ed.  476. 

See  notes  under  ante,  §J  1219,  1221, 
1222,  and  post,  §{  1225,  1226. 

Right  of  review.^A  property  owner 
and  taxpayer  has  no  such  personal  in- 
terest in  a  suit  by  him  to  restrain  ter- 
ritorial officers  from  exchanging  certain 
public  lands  of  the  territory  of  Hawaii 
for  other  lands  as  will  sustain  a  writ  of 
error  to  review  a  Judgment  denying  the 
relief  sought,  where  the  suit  is  ground- 
ed on  the  theory  that  the  proposed  ex- 
change is  illegal  under  the  territorial 
laws  because  the  lands  sought  to  be  ex- 
changed are  under  lease  and  are  in 
'  parcels  of  more  than  1,000  acres.  Mc- 
Candless  v.  Pratt  (1908)  29  S.  Ct.  144, 
211  U.  S.  437,  53  L.  Ed.  271. 

Owners  of  real  property  are  not  es- 
topped by  their  tax  returns  under  oath, 
Taluing  it  at  less  than  $5,000,  from 
asserting  that  such  property  has  that 
value,  to  sustain  the  jurisdiction  of  a 
writ  of  error  to  review  a  judgment  of 
the  Hawaiian  Supreme  Court  in  eject- 
ment. Spreckles  v.  Brown  (1909)  29 
Sup.  Ct  256,  212  U.  S.  208,  53  L.  Ed. 
476. 

Mode  of  review.— A  decree  of  the 
Hawaiian  Supreme  Court  in  trial  with- 
out a  jury  is  reviewable  by  writ  of 
error.  Hapai  v.  Brown  (1916)  36  S. 
Ct.  201. 

Reoordd — Failure  of  record  to  show 
that  any  federal  question  was  raised 
or  suggested  before  the  assignment  of 
error  in  the  federal  Supreme  Court  pre- 
cludes maintenance  of  a  writ  of  error. 
Honolulu  Rapid  Transit  &  Land  Co.  v. 
Wilder  (1908)  29  S.  Ct.  46,  211  U.  S. 
144,  53  L.  Ed.  124. 

Scope  of   review  and  disposition   of 

cause.— Entire  case  is  open  for  con- 
sideration on  writ  of  error  to  review  a 
judgment  which,  on  a  second  writ  of 
error,  affirmed  a  judgment  below,  en- 
tered pursuant  to  its  mandate,  issued 
on  the  first  writ  of  error.  Errors  as- 
signed, but  passed  without  decision,  are 
open  for  review  on  writ  of  error.  Wil- 
liam W.  Bierce  v.  Waterhouse  (1911) 
31  Sup.  Ct.  241,  244,  219  U.  S.  320,  55 
li.  Ed.  237. 

Concurrent  findings  of  the  two  lower 
courts  on  the  question  as  to  what  is  the 
correct  English  translation  of  a  will 
written  in  the  Hawaiian  language  will 
be  followed  on  appeal.  Gray  v.  No- 
holoa  (1909)  29  S.  Ct.  571,  214  U.  S. 
108,   53  L.  Ed.  931. 

The  question  whether  original  judg- 
ment creditors  alone  can  sue  on  a  judg- 
ment in  favor  of  a  trustee  and  the 
beneficiary,  where  a  new  trustee  has 
since  been  appointed  successor  in  the 


trust,  and  the  former  trustee  has  as- 
signed the  judgment  to  him,  is  a  mat- 
ter of  form,  on  which  the  court  will 
not  go  behind  the  local  practice.  Ka- 
lanianaole  v.  Smithies  (1913)  33  Sup. 
Ct.  169,  220  U.  S.  462,  57  L.  Ed.  303. 

It  will  not  disturb  ruling  that  leav- 
ing copy  of  summons  at  the  place  where 
the -principal  defendant,  in  garnishment, 
last  had  stopped,  satisfied  Rev.  Laws 
Hawaii,  {  2114,  that  it  be  left  at  his 
last  and  usual  place  of  abode.  Herbert 
V.  Bicknell  (1914)  34  Sup.  Ct.  562,  233 
U.  S.  70,  58  L.  Ed.  854.  And  wiU  defer 
to  rulings  of  local  courts  as  to  validity 
under  Hawaiian  laws  of  a  judgment  of 
the  Hawaiian  courts.  Kapiolani  Estate 
V.  Atcherley  (1915)  35  S.  Ct  832,  238 
U.  S.  119,  59  L.  Ed.  1229. 

Dismissal  on  motion  of  writ  of  error 
will  be  ordered,  instead  of  granting 
a  motion  to  affirm,  where  the  subject- 
matter  of  the  controversy  is  not  in- 
herently federal,  and  the  only  federal 
question  raised  has  been  so  explicitly 
decided  by  the  supreme  court  of  the 
United  States  in  accordance  with  the 
ruling  of  the  lower  court  as  to  foreclose 
further  argument  on  the  subject. 
Equitable  Life  Assur.  Soc.  v.  Brown 
(1902)  23  S.  Ct  123,  187  U.  S.  308,  47 
L.  Ed.  190. 

Error  in  the  instructions  as  to  the 
apportionment  of  accretions  does  not 
require  the  federal  Supreme  Court, 
without  the  evidence  before  it,  to  re- 
verse a  judgment  for  plaintiff  in  eject- 
ment on  a  writ  of  error  to  the  Su- 
preme Court  of  Hawaii,  where  that 
court,  though  believing  that  the  in- 
structions were  wrong,  believed  that 
the  verdict  was  right,  and  declined  to 
set  it  aside  or  require  a  remittitur  as  a 
condition  of  not  doing  so.  An  instruc- 
tion that  a  grant  from  the  King  of 
Hawaii  of  the  upland  above  a  street 
down  to  what  was  then  its  upper  side, 
"and  also  the  sea  beach  in  front  of  the 
same  down  to  low-water  mark,"  in- 
cludes the  strip  between  the  front  lines 
of  the  upland,  as  described  by  metes 
and  bounds,  and  high-water  mark,  can- 
not be  deemed  erroneous,  where  the 
Supreme  Court  of  Hawaii,  in  upholding 
the  instruction,  said  that  the  area  be- 
tween the  part  described  and  high-wa- 
ter mark  was  not  very  extensive,  was 
of  little  value,  and  was  closely  con- 
nected with  the  upper  part  in  use. 
Spreckles  v.  Brown  (1909)  29  Sup.  Ct 
256,  212  U.  S.  208,  53  L.  Ed.  476. 

Decision  that  question  whether  evi- 
dence supported  a  default  judgment 
cannot  be  raised  by  moving  specially  to 
quash  the  service  and  set  aside  the 
judgment  will  be  followed  by  the  fed- 
eral Supreme  Court  Herbert  v.  Bick- 
neU  (1914)  34  S.  Ct  562,  233  U.  S.  70, 
68  L.  Ed.  854. 
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§  1224.  (Jud.  Code,  §  247.)  Appeals  and  writs  of  error  from  the 
district  court  for  Alaska  direct  to  Supreme  Court  in  certain 
cases. 

Appeals  and  writs  of  error  may  be  taken  and  prosecuted  from 
final  judgments  and  decrees  of  the  district  court  for  the  district 
of  Alaska  or  for  any  division  thereof,  direct  to  the  Supreme  Court 
of  the  United  States,  in  the  following  cases :  In  prize  cases ;  and  in 
all  cases  which  involve  the  construction  or  application  of  the  Consti- 
tution of  the  United  States,  or  in  which  the  constitutionality  of  any 
law  of  the  United  States  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority  is  drawn  in  question,  or  in  which  the  con- 
stitution or  law  of  a  State  is  claimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States.  Such  writs  of  error  and  appeal 
shall  be  taken  within  the  same  time,  in  the  same  manner,  and  under 
the  same  regulations  as  writs  of  error  and  appeals  are  taken  from 
the  district  courts  to  the  Supreme  Court. 

Act  June  6,^  1900,  c.  786,  §  504,  31  Stat  414.     Act  March  3,  1911,  c.  231, 
§  247,  36  Stat.  1158. 

Notes  of  Decisioiui 


The  district  court  established  by  Act 
May  17,  1884,  for  the  territory  of  Alas- 
ka, is  not  merely  a  district  court  of  the 
United  States,  and  a  district  court  ex- 
ercising the  powers  of  a  circuit  court; 
it  is  also  a  court  of  general  law  and  eq- 
uity jurisdiction;  and,  under  section  7 
of  the  act,  the  supreme  court  has  pow- 
er to  review  its  decisions,  not  merely 
in  the  manner  prescribed  for  a  district 
and  acting  circuit  court,  but  in  the 
manner  appropriate  to  the  nature  of 
the  case,  as  in  cases  of  the  same  kind 
from  other  counts.  Ex  parte  Cooper 
(1892)  12  Sup.  Ct.  453,  464,  143  U.  S. 
472,  36  L.  Ed.  232. 

Decisions  reviewable^— A  right  to  di- 
rect review  is  confined  to  prize  causes 
and  those  involving  designated  federal 
questions.  Itow  v.  U.  S.  (1914)  34 
Sup.  Ct  699,  233  U.  S.  581,  58  L.  Ed. 
1102. 

Jurisdiction  to  review  judgments  be- 
cause of  presence  of  a  constitutional 
question  exists  only  when  such  ques- 
tion was  actually  raised  in  the  trial 
court.  Itow  V.  U.  S.  (1914)  34  S.  Ct 
699,  233  U.  S.  581,  58  L.  Ed.  1102. 

Deprivation  of  right  of  trial  by  jury 
presents  a  federal  question.  Rasmus- 
sen  V.  U.  S.  (1905)  25  Sup.  Ct  514, 
197  U.  S.  516.  49  L.  Ed.  862. 

Under  Act  June  6,  1900,  |§  504,  507, 
508,  incorporated  in  part  in  this  sec- 
tion, and  ante,  §  1125,  and  Act  1891,  { 
7,  as  amended,  ante,  §  1121,  an  appeal 
lies  from  an  interlocutory  order  of  the 
District  Court  of  Alaska  appointing  a 
receiver.  In  re  McKenzie  (1901)  21 
Sup.  Ct  468,  472,  180  U.  S.  536,  45 
L.  Ed.  657. 

A  proceeding  to  obtain  from  the  dis- 
trict court  of  Alaska  license  for  ocean 
and  coastwise  vessels  plying  in  Alaskan 
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waters  prescribed  by  Act  March  3, 
1899,  §  460,  is  not  an  action  or  suit  m 
which  a  final  judgment  can  be  render- 
ed from  which  petitioners  can  appeal 
to  the  supreme  court,  though  their  pe- 
tition is  coupled  with  a  protest  against 
being  compelled  to  take  out  such  a  li- 
cense. Pacific  Steam  Whaling  Co.  v. 
U.  S.  (1903)  23  Sup.  Ct  154,  156,  187 
U.  S.  447,  47  L.  Ed.  253;  Pacific  Coast 
S.  S.  Co.  V.  Same  (1903)  23  Sup.  Ct 
157,  187  U.  S.  454,  47  L.  Ed.  256; 
Corbus  V.  Alaska  Treadwell  Gold  Min. 
Co.  (1903)  23  Sup.  Ot  167,  187  U.  S. 
455,  47  L.  Ed.  256,  aflirming  order  Cor- 
bus V.  Alaska  Treadwell  Gold  Min.  Co. 
(D.  C.  1899)  99  Fed.  334;  Stewart  v. 
Washington  &  Alaska  S.  S.  Co.  (1903) 
23  Sup.  Ct  161,  187  U.  S.  466,  47  L. 
Ed.  261. 

A  case  otherwise  within  the  juris- 
diction of  a  District  Court  and  review- 
able in  a  Circuit  Court  of  Appeals,  is 
not  one  which  may  come  direct  to  the 
Supreme  Court,  as  involving  construc- 
tion of  the  Constitution  of  the  United 
States,  because  the  question  arose  as 
to  the  effect  on  a  railroad  construction 
contract  of  a  subsequent  change  of  de- 
cision in  the  state  courts  holding  that 
contractors  were  not  included  in  the 
local  mechanics'  lien  law.  Moore- 
Mansfield  Const  Co.  V.  Electrical  In- 
stallation Co.  (1914)  34  S.  Ct  941,  234 
U.  S.  619,  58  L.  Ed.  1503. 

Appeal  or  writ  of  error  •takei" 
within  statute.— When  appeal  or  writ 
of  error  is  "taken,"  see  In  re  McKen- 
zie (1901)  21  Sup.  Ct  468,  180  U.  S. 
536,  45  L.  Ed.  657. 

Appeal  or  writ  of  error  from  dlstrlot 
oourt8.^-See  ante,  (  1215,   and   notet 

thereunder. 
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§  1225.  (Jud.  Code,  §  248.    Superseded.) 

This  section  of  the  Judicial  Code  was  superseded  by  Act  Aug.  29,  1916,  c. 
416,  §  27,  post,  f  1225a,  the  same  being  identical  in  language  with  this  section. 

§  1225a.  (Act  Aug.  29,  1916,  c.  416,  §  27.)  Appeals  and  writs  of 
error  from  the  Supreme  Court  of  the  Philippine  Islands. 
The  Supreme  Court  of  the  United  States  shall  have  jurisdiction 
to  review,  revise,  reverse,  modify,  or  affirm  the  final  judgments  and 
decrees  of  the  Supreme  Court  of  the  Philippine  Islands  in  all  actions, 
cases,  causes,  and  proceedings  now  pending  therein  or  hereafter 
determined  thereby  in  which  the  Constitution  or  any  statute,  treaty, 
title,  right,  or  privilege  of  the  United  States  is  involved,  or  in  causes 
in  which  the  value  in  controversy  exceeds  $25,000,  or  in  which  the 
title  or  possession  of  real  estate  exceeding  in  value  the  sum  of  $25,- 
000,  to  be  ascertained  by  the  oath  of  either  party  or  of  other  compe- 
tent witnesses,  is  involved  or  brought  in  question ;  and  such  final 
judgments  or  decrees  may  and  can  be  reviewed,  revised,  reversed, 
modified,  or  affirmed  by  said  Supreme  Court  of  the  United  States  on 
appeal  or  writ  of  error  by  the  party  aggrieved  within  the  same  time, 
in  the  same  manner,  under  the  same  regulations,  and  by  the  same 
procedure,  as  far  applicable,  as  the  final  judgments  and  decrees  of 
the  district  courts  of  the  United  States.    (39  Stat.) 

Act  Jnly  1.  1902,  c.  1309,  §  10,  32  Stat.  695.    Act  March  3,  1911,  c.  231,  t 
24a  36  Stat.  1158.    Act  Aug.  29,  1916,  c.  416,  {  27,  39  Stat. 

This  section  was  §  27  of  "An  Act  to  declare  the  purpose  of  the  people  of  the 
United  States  as  to  the  future  political  status  of  the  people  of  the  Philippine 
Islands,  and  to  provide  a  more  autonomous  government  for  those  islands,"  cited 
above.  It  superseded  Jud.  Code,  §  248,  the  language  of  which  was  identical. 
The  provisions  of  this  section  were  superseded  in  part  by  Act  Sept.  6,  1916, 
c.  448,  §  5,  post,  §  1225b,  which  prohibits  review  by  appeal  or  writ  of  error 
of  judgments  or  decrees  of  the  Supreme  Court  of  the  Philippine  Islands,  but 
provides  for  review  of  such  judgments  or  decrees  by  certiorari  or  otherwise. 

Notes  of  Decisions 

Final  Judgments  or  deorees.^A  judg-  A  conviction  of  falsification  of  docu- 
ment which  directs  entry  of  judgment  ments  under  Pen.  Code  P.  I.  art  300, 
for  plaintiff  below  in  accordance  with  els.  4,  7,  is  not  reviewable  in  the  fed- 
the  decision,  but  leaves  to  the  lower  eral  Supreme  Court  as  involving  the 
court  the  judicial  determination  of  the  denial  of  the  protection  afforded  by  the 
exact  amount  for  which  the  judgment  Philippine  Bill  of  Rights,  where  the 
shall  be  entered,  is  not  final.  Martinez  most  that  can  be  gathered  from  the  rec- 
T.  International  Banking  Corp.  (1911)  ord  is  that  the  accused  contended  that 
31  Sup.  Ct  408,  411,  220  U.  S.  214,  55  the  complaint  was  bad  by  the  rules  of 
li.  Ed.  438.  criminal    pleading.     Paraiso   v.    U.    S. 

Decisions  revlewable.-A  person  is  (1^7)  28  S.  Ct  127,  .207  U.  S.  368, 
not  placed  twice  in  jeopardy  by  a  con-  ^^^'  S.  U.  S.  127,  52  L.  Ed.  249. 
viction  of  homicide  in  the  Philippine  Is-  Imprisonment  for  debt  Freeman  v. 
lands  Supreme  Court  on  an  appeal  tak-  U.  S.  (1910)  30  Sup.  Ct  592,  217  U.  S. 
en  by  the  accused  from  a  judgment  of  539,  54  L.  Ed.  874,  19  Ann.  Cas.  755. 
the  trial  court,  which,  after  acquitting  Question  of  cruel  and  unusual  pun- 
of  murder,  convicted  the  accused  of  as-  ishment  Weems  v.  U.  S.  (1910)  30 
sault,  which  is  included  in  the  crime  of  Sup.  Ct  544,  217  U.  S.  349,  54  L.  Ed. 
murder  charged  in  the  complaint  793,  19  Ann.  Cas.  705. 
Trono  v.  XJ.  S.  (1905)  26  Sup.  Ct.  121,  I>ue  process  of  law  is  not  denied  by 
122,  199  U.  S.  521,  50  L.  Ed.  292,  4  affirmance  of  a  conviction  of  an  offense 
Ann.  Cas.  773.  See  Grafton  v.  U.  S.  described  in  Philippine  Penal  Code,  re- 
(19(>7)  27  Sup.  Ct  749,  206  U.  S.  333,  pealed  after  conviction  and  sentence  in 
51  li.  Ed.  1084,  11  Ann.  Cas.  640,  dis-  the  court  of  first  instance.  Ong  Chang 
cussing  former  jeopardy.  Refusal  on  Wing  v.  U.  S.  (1910)  31  Sup.  Ct  15, 
appeal  to  entertain  objection  to  suffi-  218  U.  S.  272,  54  L.  Ed.  1040. 
ciency  of  complaint,  because  not  raised  Right  of  accused  to  face  the  witness- 
before  fijial  judgment  in  the  trial  court,  es  is  not  infringed  by  order  to  supply 
does  not  amount  to  a  conviction  of  ac-  failure  of  record  to  show  whether  ac- 
cused without  informing  them  of  the  cused  pleaded  to  the  complaint  and 
nature  and  character  of  the  offense  was  present  at  the  trial.  Dowdell  r. 
charged,  or  to  a  conviction  without  due  U.  S.  (1911)  31  Sup.  Ct  590,  221  XJ. 
process  of  law.  Serra  v.  Mortiga  S.  325,  55  L.  Ed.  753. 
(1907)  27  Sup.  Ct.  343,  345,  204  U.  S.  A  suit  to  restrain  defendant  from  setr 
470,  51  L.  Ed.  571.  ting  up  tiUe  to  gold  mines  in  the  Philip- 
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pine  Islands,  or  interfering  with  the 
same,  and  to  obtain  an  accounting,  in 
which  the  meaning  and  effect  of  Act 
July  1,  1902,  c.  1369,  §  45,  concerning 
mining  titles,  are  in  question,  is  one 
in  which  a  statute  of  the  United  States 
is  "involved."  Reavis  v.  Fianza  (1909) 
30  Sup.  Ct  1.  2,  215  U.  S.  16,  54  L. 
Ed.  72. 

Decision  as  to  proper  classification, 
under  Philippine  Tariff  Act,  of  com- 
modity imported  into  the  islands,  in- 
volves a  federal  statute.  Gsell  v.  In- 
sular Collector  of  Customs  (1915)  36 
S.  Ct  39. 

Supreme  Court  has  jurisdiction,  un- 
der Act  July  1,  1902,  §  10,  of  appeal 
from  Supreme  Court  of  Philippine  Is- 
lands in  habeas  corpus  proceeding  in- 
volving section  5  of  that  statute.  Mc- 
Micking  V.  Schields  (1915)  35  S.  Ct 
0G5,  238  U.  S.  99,  59  L.  Ed.  1220. 

Judgments  denying  any  liability  of  the 
present  city  of  Manila  on  municipal  ob- 
ligations incurred  prior  to  the  cession 
of  the  Philippine  Islands  to  the  United 
States  by  treaty  with  Spain  are  render- 
ed in  cases  in  which  a  treaty  of  the 
United  States  is  involved,  though  no 
distinct  claim  under  that  treaty  was 
made  in  the  pleadings.  Vilas  v.  Manila 
(1911)  31  Sup.  Ct  416,  417,  220  U.  S. 
345,  55  L.  Ed.  491. 

Presentation    of  federal    questions^— 

Denial  of  motion  for  rehearing  cannot 
serve  to  bring  federal  questions  into  the 
record,  to  sustain  a  writ  of  error.  Pa- 
raiso  v.  U.  S.  (1907)  28  S.  Ct  127, 
207  U.  S.  368,  Adv.  S.  U.  S.  127,  52 
L.  Ed.  249. 

Objection  that  accused  was  not  tried 
by  a  petit  jury  does  not  present  a  fed- 
eral question.  Dorr  v.  U.  S.  (1904)  24 
Sup.  Ct  808,  195  U.  S.  138,  49  L.  Ed. 
128,  1  Ann.  Cas.  697;  Dowdell  v.  U.  S. 
(1911)  31  Sup.  Ct  590,  221  U.  S.  826, 
65  L.  Ed.  753. 

Assignments  of  error  held  not  to  pre- 
sent any  federal  questions.  Itow  v.  U. 
S.  (1914)  34  Sup.  Ct  699,  233  U.  S. 
581,  58  L.  Ed.  1102,  certificates  of 
the  judge  and  the  clerk  of  the  court 
below,  returned  to  the  supreme  court  of 
the  Philippine  Islands  in  a  proceeding 
to  supply  deficiencies  in  the  record  in 
a  criminal  cause,  could  be  accepted  by 
that  court,  so  far  as  any  questions  un- 
der the  federal  Constitution  and  stat- 
utes are  concerned,  although  they  were 
not  under  oath,  and  although  the 
court's  seal  was  not  attached  to  the 
clerk's  certificate.  Dowdell  v.  U.  S. 
(1911)  31  Sup.  Ct  590,  591.  221  U.  S. 
325,  55  L.  Ed.  753. 

Amount  Involvedd-ZThe  jurisdictional 
amount  need  not  be  involved,  where  a 
statute  is  involved.  Reavis  r.  Fianssa 
(1909)  30  Sup.  Ct  1,  216  U.  S.  16. 
54  L.  Ed.  72. 

The  value  of  the  matter  in  dispute  in 
the  federal  supreme  court  is  the  test 
of  its  jurisdiction.  The  value  of  a 
mortgaged  vessel  and  the  profits  from 
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its  use,  demanded  in  a  dismissed  coon- 
terclaim  in  a  suit  to  foreclose  the  mort- 
gage, cannot  be  added  to  the  amount  of 
the  mortgage  debt  in  determining  the 
value  of  the  matter  in  controversy. 
Martinez  v.  International  Banking  Cor- 
poration (1911)  31  S.  Ct  408,  220  U.  S. 
214,  55  L.  Ed.  438. 

The  amount  in  dispute  on  appeal  ii 
less  than  jurisdictional  amount,  where 
judgment  added  to  sum  for  which  ap- 
pellant could  have  recovered  on  its  coun- 
terclaim is  less  than  the  jurisdictional 
amount  Export  &  Import  Lumber 
Co.  V.  Port  Banga  Lumber  Co.  (1915) 
35  S.  Ct  604,  237  U.  S.  388,  59  L 
Ed.  1009. 

The  general  rule  that  the  federal 
courts  have  no  jurisdiction  of  the  sub- 
jects of  divorce  or  alimony  does  not 
preclude  an  appeal  July  1,  1902,  c 
13(>9,  §  10,  to  review  a  decree  reversing 
a  decree  of  the  court  of  first  instance, 
granting  a  divorce  to  the  wife,  and 
awarding  her  a  sum  in  excess  of  that 
amount  as  alimony  pendente  lite,  and  as 
her  share  of  the  conjugal  property. 
De  La  Rama  v.  De  La  Kama  (1906) 
26  Sup.  Ct  485,  486,  201  U.  S.  303, 
60  L.  Ed.  765. 

The  value  of  real  estate  in  controver- 
sy in  a  suit  brought  by  the  archbishop 
of  Manila  to  recover  a  square  in  the 
municipality  of  Victoria,  in  which  stand 
a  church  and  its  parish  house,  is  not 
shown  to  exceed  $25,000,  so  as  to  sus- 
tain a  writ  of  error  from  the  federal 
Supreme  Court  to  the  Supreme  Court 
of  the  Philippine  Islands  to  review  a 
judgment  holding  the  land  not  occupied 
by  the  buildings  to  constitute  the  pub- 
lic square,  the  value  of  which  in  itself, 
it  is  admitted,  does  not  exceed  that 
sum,  by  affidavits  which  proceed  upon 
the  theory  that  the  church  edifices, 
valued  at  $30,000,  are  deprived  of 
free  egress  and  ingress  by  the  decision. 
Harty  v.  Municipality  of  Victoria 
(1912)  33  Sup.  Ct  4,  226  U.  S.  12.  57 
L.  Ed.  103. 

A  judgment  in  a  suit  to  recover  realty 
in  which  plaintiff,  though  claiming  un- 
der a  single  title  all  land  occupied  sepa- 
rately by  various  defendants,  does  not 
allege  joint  ownership  or  joint  posses- 
sion or  joint  action  of  any  kind,  con- 
troversy with  each  defendant  relating  to 
a  separate  and  distinct  parcel,  does  not 
show  an  amount  in  dispute  sufficient  to 
sustain  writ  of  error,  where  the  judg- 
ment, while  apparently  rendered  joint- 
ly, so  far  as  damages  are  concerned, 
against  all  defendants,  runs  separately 
against  each  for  recovery  of  possession 
of  that  part  of  the  land  of  which  he  was 
alleged  and  found  to  be  in  possession, 
and  the  whole  amount  of  damages  added 
to  value  of  land  in  controversy  with  any 
of  defendants  does  not  equal  the  juris- 
dictional amount  TupiiSo  v.  La  Com- 
pafiia  General  De  Tabacos  De  Filipinas 
(1909)  29  Sup.  Ct  610,  214  U.  S.  268, 
63  L.  Ed.  992. 

Two  suits,  separately  commenced,  bat 
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tried  together  for  convenience,  will  not 
be  treated  as  consolidated  for  the  pur- 
pose of  increasing  the  amount  in  dis- 
pute, where  the  understanding  of  court 
and  counsel  below  was  that  there  was  in 
fact  no  consolidation.  Martinez  v.  In- 
ternational Banking  Corp.  (1911)  31 
Sup.  Ct.  408,  411,  220  U.  S.  214,  55  L. 
Ed.  438. 

Statements  in  the  complaint  and 
amended  complaint  in  a  suit  to  set  aside 
a  conveyance  of  real  property,  from 
which  might  be  inferred  the  existence 
of  the  jurisdictional  amount  requisite, 
under  Act  July  1,  1902,  c.  1369,  §  10, 
32  Stat  695,  to  sustain  an  appeal  from 
the  Supreme  Court  of  the  Philippine 
Islands  to  the  federal  Supreme  Court, 
are  insufficient  as  against  a  motion  to 
dismiss,  *  where  the  record  otherwise 
shows  that  such  amount  is  not  involved. 
Enriqnez  v.  Enriquez  (1911)  32  Sup. 
Ct.  G2,  64,  222  U.  S.  123,  56  L.  Ed.  122. 

An  affidavit  that  the  value  of  the  real 
property,  the  title  to  and  possession  of 
which  is  involved  in  a  suit  to  set  aside 
a  conveyance,  is  in  excess  of  the  juris- 
dictional amount^  is  inadequate  to  sus- 
tain an  appeal  from  a  decree  which,  on 
the  appeal  of  the  defendants  alone,  re- 
versed a  decree  of  the  trial  court,  up- 
holding such  conveyance  as  against  the 
objections  of  forgery  and  mental  in- 
capacity, and  setting  the  same  aside  as 
to  one-half  of  the  property  only,  on  the 
ground  that  it  belonged  to  the  estate  of 
the  grantor's  deceased  wife,  as  an  ac- 
quit of  the  community.  Enriquez  y. 
Enriquez  (1911)  32  Sup.  Ct.  62,  222  U. 
S.  123,  56  L.  Ed.  122. 

The  value  of  the  real  property  in- 
volved in  a  suit  to  set  aside  conveyances 
thereof  as  fraudulent  simulations  can- 
not be  said  to  be  shown  by  a  preponder- 
ance of  evidence  to  be  in  excess  of  the 
jurisdictional  amount  prescribed  for  ap- 
peals from  the  Supreme  Court  of  the 
Philippine  Islands  to  the  federal  Su- 
preme Court  by  an  affidavit  to  that  ef- 
fect, where  there  is  an  opposing  affida- 
vit, and  the  record  shows  that  the  req- 
uisite value  does  not  exist.  Enriquez  v. 
Enriquez  (1911)  32  Sup.  Ct.  64,  222  XJ. 
S.  127.  56  L.  Ed.  124. 

Requisite  jurisdictional  amount  in- 
volved, so  as  to  sustain  an  appeal  to  re- 
view decree  rejecting  wife's  demand 
for  divorce,  where  affidavit  for  appeal 
asserts  that  the  value  of  the  property 
in  controversy  exceeds  the  jurisdictional 
amount.  De  Villaiiueva  v.  Villanueva 
(1915)  36  Sup.  Ct  109.  And  see  notes 
under  ante,  §  1218. 

Mode  of  revfew.^A  writ  of  error  is 
the  general  method  of  bringing  up  a 
case,  and  an  appeal  is  the  exception,  and 
is  confined  to  equity  in  the  main«  Car- 
ino  v.  Insular  Government  (1909)  29 
Sup.  Ct  334,  212  U.  S.  449,  53  L.  Ed. 
694;  Harty  v.  Municipality  of  Victoria 
(1012)  33  Sup.  Ct  4,  226  U.  S.  12,  57 
L.  Ed.  103. 

Errors  in  an  action  at  law  can  be  re- 
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viewed  only  by  writ  of  error.  Behm, 
Meyer  &  Co.  v.  Campbell  &  Go  Tauco 
(1907)  27  Sup.  Ct  502,  205  U.  S.  403. 
51  L.  Ed.  857.  See  Ker  &  Co.  v.  Con- 
don (1912)  32  Sup.  Ct.  284,  223  U.  S. 
268,  56  L.  Ed.  432;  Santos  v.  Holy 
Roman  Catholic  &  Apostolic  Church 
(1909)  29  Sup.  Ct  338,  212  U.  S.  463, 
63  L.  Ed.  599,  for  cases  reviewable  on 
writ  of  error. 

Writ  of  error  is  the  proper  mode  of 
bringing  up  for  review  a  judgment  af- 
firming a  judgment  of  the  court  of  land 
registration,  granting  registration  of  a 
part  only  of  a  tract  of  land.  Jover  Y. 
Costas  V.  Insular  Government  of  Philip- 
pine Islands  (1911)  31  Sup.  Ct  664,  221 
U.  S.  623,  55  L.  Ed.  884.  Or  a  judg- 
ment affirming  a  judgment  dismissing, 
on  grounds  of  law,  an  application  for  the 
registration  of  land.  Carifio  v.  Insular 
Government  of  Philippine  Islands 
(1909)  29  Sup.  Ct  334,  212  U.  S.  449, 
53  li.  Ed.  594.  Or  a  judgment  affirming 
a  judgment  of  the  court  of  land  regis- 
tration, which  denied  registration  of  a 
tract  of  land.  Tiglao  v.  Insular  Gov- 
ernment of  Philippine  Islands  (1910)  30 
Sup.  Ct  129,  215  U.  S.  410,  54  L.  Ed. 
257. 

Writ  of  error  is  the  only  method  by 
which  a  review  may  be  had  of  a  judg- 
ment of  the  supreme  court  of  the  Phil- 
ippine Islands  in  favor  of  a  municipality 
in  a  suit  against  it  to  recover  a  tract  of 
land  which  is  declared  by  that  court  to 
constitute  the  public  square  or  plaza  of 
the  town,  devoted  to  public  uses.  Harty 
V.  Municipality  of  Victoria  (1912)  33 
Sup.  Ct  4,  226  U.  S.  12,  57  L.  Ed.  103. 

Appeal  is  the  proper  method  of  ob- 
taining a  review  of  a  final  order  in  ha- 
beas corpus.  Fisher  v.  Baker  (1906) 
27  Sup.  Ct  135,  137,  203  U.  S.  174,  51 
L.  Ed.  142,  7  Ann.  Cas.  1018. 

Judgment  affirming  judgment  revers- 
ing decision  of  insular  collector  as  to 
classification,  under  Philippine  Tariff 
Act,  of  an  imported  commodity,  can  be 
reviewed  only  by  appeal.  Gsell  v.  In- 
sular Collector  of  Customs  (1915)  36 
Sup.   Ct  39. 

Scope  and  extent  of  review  and  dispo- 
sition of  oausoj— Only  questions  of  law 
are  brought  up  for  review  by  a  writ  of 
error.  Bebn,  Meyer  &  Co.  v.  Campbell 
&  Go  Tanco  (1907)  27  Sup.  Ct  502, 
205  U.  S.  403,  51  L.  Ed.  857;  Santos 
V.  Holy  Roman  Catholic  and  Apostolic 
Church  (1909)  29  Sup.  Ct  338,  212  U. 
S.  463,  53  L.  Ed.  599. 

Whether  the  supreme  court  of  the 
Philippine  Islands  erred  in  setting  aside 
the  conclusion  of  the  court  of  first  in- 
stance as  against  the  weight  of  the 
evidence  is  not  reviewable  on  w^rit  of 
error.  Behn,  Meyer  &  Co.  v.  Campbell 
&  Go  Tanco  (1907)  27  Sup.  Ct.  502,  205 
U.  S.  403,  51  L.  Ed.  857.  But  the  facts, 
when  the  courts  below  differ,  will  be  re- 
viewed on  appeal  or  writ  of  error.  De 
la  Rama  v.  De  la  Rama  (1906)  26  Sup. 
Ct  485,  201  U.  S.  303,  50  L.  Ed.  765; 
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Strong  V.  Repide  (1909)  29  Sup.  Ot 
521,  213  U.  S.  419,  53  L.  Ed.  853. 

Alleged  errors  in  the  opinion  of  the 
court  below  will  not  be  considered  on 
writ  of  error,  if  not  contained  in  as- 
Bignments  of  error,  where  the  facts 
found  justify  the  judgment.  Behn, 
Meyer  &  Co.  v.  Campbell  &  Go  Tan- 
co  (1907)  27  Sup.  Ct  502,  205  U.  S. 
403,  51  L,  Ed.  857. 

An  appeal  brings  up  questions  of  fact 
as  well  as  of  law.  Id.  Sufficiency  of 
evidence  on  which  a  divorce  to  the  wife 
was  refused  is  open  for  review  on  an 
appeal  from  the  Supreme  Court  of  the 
Philippine  Islands,  where  the  correct- 
ness of  the  denial  of  alimony  pendente 
lite  and  of  a  separation  of  the  conjugal 
property  cannot  be  determined  without 
passing  upon  the  weight  of  such  evi- 
dence, and  the  appeal  was  taken  from 
the  whole  decree.  De  la  Rama  v.  De 
la  Rama  (1906)  26  Sup.  Ct.  485^  487, 
201  U.  S.  303,  50  L.  Ed.  765. 

Concurrent  findings  of  fact  by  two 
lower  courts  will  be  accepted  by  the 
Supreme  Court  on  appeal.  Reavis  v. 
Fianza  (1909)  30  Sup.  Ct.  1,  215  U.  S. 
16,  54  L.  Ed.  72;  De  Villanueva  v.  VU- 
lanueva  (1915)  36  Sup.  Ct.  109. 

Local  law  as  applied  below  will  be  ac- 
cepted by  the  Supreme  Court  on  ap- 
peal unless  error  was  clearly  commit- 
ted. De  Villanueva  v.  Villanueva 
(1915)  36  Sup.  Ct.  109. 

Objections  to  the  form  of  a  judgment 
in  a  court  of  first  instance  in  the  Phil- 
ippine Islands,  not  of  a  material  na- 
ture, will  be  disregarded  in  the  federal 
Supreme  Court,  as  it  was  disregard-^ 
ed  in  the  Philippine  Supreme  Court 
Strong  V.  Repide  (1909)  29  Sup.  Ct 
521,  526,  213  U.  S.  419,  53  L.  Ed.  853. 

Right  to  registration  of  a  land  title 
will  not  be  considered  when  reviewing 


a  judgment  affirming  a  judgment  refus- 
ing registration  on  the  opposition  of 
the  insular  government,  where  the  case, 
as  made  by  the  pleadings,  is  rested 
solely  on  the  right  to  register  resulting 
from  the  composition  deed,  without  the 
slightest  averment  of  posrsession  prior 
to  the  time  such  deed  was  issued,  ex- 
cept as  it  may  be  considered  that  such 
possession  was  alleged  as  a  necessary 
result  of  the  averments  as  to  the  deed, 
and  no  evidence  whatever  was  offered 
concerning  the  possession  prior  to,  or 
at  the  time  of,  the  composition  deed, 
irrespective  of  the  administration  pro- 
ceedings leading  up  to  the  issue  of  such 
deed,  and  following  upon  its  annulment, 
the  validity  of  the  deed,  as  depending 
upon  the  competency  of  the  administra- 
tive officers  to  avoid  it  and  to  annul  the 
composition  proceedings,  being  the  one 
issue  which,  as  understood  by  the  court 
below  and  by  the  parties,  arose  upon 
the  opposition  of  the  government 
Roura  v.  Government  of  the  Philippine 
Islands  (1910)  31  S.  Ct  73,  218  U.  a 
386,  54  L.  Ed.  1080. 

A  writ  of  error  to  review  a  judgment 
In  favor  of  the  munidpality  in  a  suit 
against  it  to  recover  a  parcel  of  ground 
which  is  declared  by  that  court  to  con- 
stitute the  public  square  or  plaza  of  the 
town,  devoted  to  public  uses,  must  be 
dismissed  where  the  evidence  is  contra- 
dictory and  there  is  no  question  of  law 
involved.  Harty  v.  Municipality  of 
Victoria  (1912)  33  Sup.  Ct  4,  226  t. 
S.  12,  57  L.  Ed.  103. 

Cited  without  definite  application, 
Kepner  v.  U.  S.  (1904)  24  Sup.  Ct 
797,  800,  195  U.  S.  100,  49  L.  Ed.  114, 
1  Ann.  Cas.  655;  Behn,  Meyer  &  Co. 
V.  Campbell  &  Go  Tanco  (1905)  26 
Sup.  Ct  753,  200  U.  S.  611,  50  L.  Ed. 
619. 


§  1225b.  (Act  Sept.  6,  1916,  c.  448,  §  5.)    Appeals  and  writs  of  er- 
ror from  the  Supreme  Court  of  Philippine  Islands  prohibited; 
cases  brought  up  by  certiorari. 
No  judgment  or  decree  rendered  or  passed  by  the  Supreme  Court 
of  the  Philippine  Islands  more  than  sixty  days  after  the  approval 
of  this  Act  shall  be  reviewed  by  the  Supreme  Court  upon  writ  of 
error  or  appeal ;   but  it  shall  be  competent  for  the  Supreme  Court, 
by  certiorari  or  otherwise,  to  require  that  there  be  certified  to  it  for 
review  and  determination,  with  the  same  power,  and  authority  and 
with  like  effect  as  if  brought  up  by  writ  of  error  or  appeal,  any 
cause  wherein,  after  such  sixty  days,  the  Supreme  Court  of  the  Phil- 
ippine Islands  may  render  or  pass  a  judgment  or  decree  which 
would  be  subject  to  review  under  existing  laws.     (39  Stat.) 

This  section  was  §  5  of  Act  Sept  6,  1916,  c.  448,  cited  above.  It  supersedes 
so  much  of  Judicial  Code,  §  248,  ante,  §  1225,  and  Act  Aug.  29,  1916,  c.  416,  t 
27,  ante,  §  1225a,  as  provided  for  appeals  from  and  writs  of  error  to  the  Su- 
preme Court  of  the  Philippine  Islands. 

Section  6  of  said  Act  Sept.  6,  1916,  c.  44^,  39  Stat,  provides  that  the  act 
shall  take  effect  thirty  days  after  its  approval,  that  it  shall  not  apply  to  nor 
affect  any  writ  of  error,  appeal  or  certiorari  already  applied  for,  and  that  the 
right  of  review  under  existing  laws  in  respect  of  judgments  and  decrees  en- 
tered before  the  act  takes  effect  shaU  remain  unaffected  for  six  monthfl  ther«- 
aftor. 
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§  1226.  (Jud.  Code,  §  249.)     Appeals  and  writs  of  error  when  a 

Territory  becomes  a  State. 
In  all  cases  where  the  judgment  or  decree  of  any  court  of  a  Ter- 
ritory might  be  reviewed  by  the  Supreme  Court  on  writ  of  error 
or  appeal,  such  writ  of  error  or  appeal  may  be  taken,  within  the' 
time  and  in  the  "manner  provided  by  law,  notwithstanding  such  Ter- 
ritory has,  after  such  judgment  or  decree,  been  admitted  as  a  State; 
and  the  Supreme  Court  shall  direct  the  mandate  to  such  court  as 
the  nature  of  the  writ  of  error  or  appeal  requires. 

B.  S.  t  703.    Act  March  3,  1911,  c.  231,  §  249,  36  Stat.  1158. 

Nates  of  Deolsions 


Effect  of  admission  of  territory  as 

statOd— When  Congress  passesr  an  act 
admitting  a  territory  into  the  Union, 
but  omits  to  provide  for  disposal  of 
cases  pending  in  the  United  States  Su- 
preme Court  on  appeal  or  writ  of  er- 
ror, it  may  provide  for  them.  Free- 
bom  V.  Smith  (1864)  2  Wall.  160,  173, 
17  K  Ed.  922. 

Where,  on  the  abolition  of  the  terri- 
torial courts,  the  records  are  directed 
by  statute  to  be  placed  in  the  keeping 
of  the  new  state  courts,  the  federal  su- 
preme court  will  not  direct  the  records 
to  be  brought  up  and  reviewed  on  writ 
of  error.  Hunt  v.  Palao  (1846)  45  U. 
S.  (4  How.)  589,  11  L.  Ed.  1115. 

Since  Act  1847,  c.  17,  the  supreme 
court  has  appellate  jurisdiction  of  all 
federal  cases,  civil  and  criminal,  decid- 
ed in  the  territorial  courts  of  Florida 
since  her  admission  into  the  Union  as 
a  state.  Benner  v.  Porter  (1850)  50 
U.  S.  (9  How.)  235,  13  L.  Ed.  119; 
Forsyth  v.  U.  S.  (1850)  50  U.  S.  (9 
How.)  571,  13  L.  Ed.  262;  Simpson 
V.  Same  (1850)  50  U.  S.  (9  How.)  578, 
13  L.  Ed.  265;  Cotton  v.  Same  (1850) 
50  U.  S.  (9  How.)  579,  13  L.  Ed.  265. 
Where,  pending  a  writ  of  error  in  the 
smpreme  court  from  a  decision  of  a  ter- 
ritorial court  in  a  case  not  of  a  federal 
character,  the  territory  is  admitted  as 
a  state,  and  the  jurisdiction  of  the  su- 
prenae  court  thereby  determined,  that 
court  will  issue  no  mandate  or  process 
under  its  forty-fifth  rule,  but  only  a 
certified  copy  of  its  judgment.  McNul- 
ty  V.  Batty  (1850)  51  U.  S.  (10  How.) 
72,  646,  13  Ij.  Ed.  333;  Preston  v. 
Bracken  (1850)  51  U.  S.  (10  How.) 
646,  13  lu  Ed.  576. 

The  court  has  jurisdiction  of  a  case, 
the  subject-matter  of  which  is  within 
its  jurisdiction,  decided  in  the  supreme 
court  for  Iowa  territory  before  the  ad- 
mission of  Iowa  into  the  Union  as  a 
state,  though  the  writ  of  error  was  al- 
lowed and  the  record  certified  by  the 
supreme  court  of  that  state  after  is 
admiarsion.  Webster  v.  Reid  (1850)  52 
U.  S.    (11  How.)  437,  13  L.  Ed.  761. 

Where  a  defendant,  in  a  suit  begun 
in  the  territorial  court  of  Florida  and 
transferred  to  a  state  court  on  the  ad- 
mission of  Florida  as  a  state,  appear- 
ed and  pleaded  the  general  issue,  but 
did  not  plead  to  the  jurisdiction  on  the 
ground  that  he  was  a  nonresident,  but 
only   moved  in  arrest  of  judgment  on 


that  ground,  the  supreme  court  waer 
without  jurisdiction  to  review  the  de- 
cision of  the  state  court  overruling  the 
motion  and  entering  judgment  against 
him.  Carter  v.  Bennett  (1853)  15 
How.  354,  357,  14  L.  Ed.  727. 

The  court,  on  reversing  a  judgment 
of  the  supreme  court  of  a  territory  ad- 
mitted as  a  state  pending  appeal,  will 
remand  cause  to  the  state  supreme 
court;  no  federal  question  being  involv- 
ed. Teague  v.  Maddox  (1893)  14  Sup. 
Ct  46,  47,  150  U.  S.  128,  37  L.  Ed. 
1025. 

Where  a  territory  is  divided  and  ad- 
mitted as  two  states  pending  appeal 
from  its  supreme  court  to  the  federal 
supreme  court,  the  latter  court  will,  on 
remanding  cause,  send  it  to  the  su- 
preme court  of  the  state  in  which  is 
located  the  county  of  trial.  Elliott  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (1893) 
14  Sup.  Ct.  85,  86,  150  U.  S.  245,  37 
L.  Ed.  1068. 

Where  a  case  pending  in  a  territorial 
supreme  court,  on  a  petition  for  re- 
hearing, at  the  time  the  territory  be- 
comes a  state,  is  continued  in  the  state 
court,  instead  of  being  removed  to  the 
federal  court  on  request,  as  it  might 
have  been,  the  judgment  of  the  state 
court,  on  denying  the  rehearing,  can- 
not be  reviewed  by  the  supreme  court 
of  the  United  States  no  federal  ques- 
tion being  involved.  Northern  Pa c.  R. 
Co.  V.  Holmes  (1894)  155  U.  S.  137.  15 
Sup.  Ct.  28,  39  L.  Ed.  99. 

A  writ  of  error  does  not  lie  to  the 
United  States  supreme  court  from  a 
final  judgment  of  the  supreme  court  of 
the  state,  on  the  ground  that  the  case 
in  which  such  judgment  was  rendered 
was  transferred  from  the  supreme  court 
of  the  territory,  from  which  court  such 
writ  would  have  lain,  although  the  state 
constitution  provides  that  all  rights, 
etc.,  shall  continue  as  if  no  change  in 
the  government  had  taken  place.  Ham- 
ilton V.  Kneeland  (1865)  1  Nev.  60. 

See  U.  S.  V.  Alamogordo  Lumber  Co. 
(1912)  202  Fed.  700,  121  C.  C.  A.  162, 
for  a  discussion  of  jurisdiction  to  hear 
suits  pending  in  the  territorial  supreme 
court  on  January  6,  1912,  when  New 
Mexico  was  admitted  as  a  state.  And 
see  Young  v.  U.  S.  (C.  C.  1910)  176 
Fed.  612,  holding  that  where  an  appeal 
was  taken  from  a  dismissal  in  a  dis- 
trict court  of  the  territory  of  Oklahoma 
to  the  Supreme  Court  of  the  territory, 
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and  the  appeal  was  transferred  to  the 
federal  Circuit  Court,  which,  by  the 
enabling  Act  (Act  June  14, 1906,  §  16,  c. 
3335,  amended  by  Act  March  4,  1907,  c 
2911),  was  vested  after  admission  of  the 
state  with  the  powers  of  the  Supreme 
Court  of  the  territory,  the  judgment 
should  be  affirmed  if  it  would  have  been 
affirmed  by  the  Supreme  Court  under 
the  territorial  Code. 

Review  oi"  Decisions  or  Tbbbitoeial 

COUBTS. 


L    Jurisdiction  In  generaL 
2.    Final  judgments  or  decrees. 
8.    Decisions  reviewable  because  Involving 
federal    question. 

4.   Arizona  and  New  Mexico. 

6.    Indian  Territory- 

6.    Northwest    Territory. 

7.    Territory  of  Orleans. 

8.  Amoimt  in  controversy. 

9.  Mode  of  review. 

10.    Scope  and   extent   of  review   and   dis- 
position of  cause. 

I.  Jurisdiction  in  oenerai^^A  decision 
in  a  proceeding  to  determine  an  ad- 
verse claim  to  mineral  lands,  under  R. 

5.  §  2326,  post,  §  4623,  may  be  reviewed 
where  the  case  is  tried  in  a  territorial 
court  Chambers  v.  Harrington  (1884) 
4  S.  Ct  428,  111  U.  S.  350,  28  L.  Ed. 
452. 

Under  Act  March  3,  1885,  c.  355,  §  2, 
exempting  causes  involving  the  validity 
of  patents  and  copyrights  from  the  rule 
limiting  appeals  to  the  United  States 
supreme  court  to  matters  exceeding 
$5,000  in  value,  patents  for  inventions 
and  discoveries,  and  not  patents  for 
land,  are  intended.  Street  v.  Ferry 
(1886)  7  S.  Ct  231, 119  U.  S.  385,  30  L. 
Ed.  439. 

Appellate  jurisdiction  of  the  Supreme 
Court  over  judgments  and  decrees  of 
the  Supreme  Courts  of  territories  was 
unaffected  by  Act  March  3, 1891,  except 
in  the  classes  of  cases  in  which  the 
judgments  of  the  Circuit  Courts  of  Ap- 
peals are  made  final  by  section  6  (ante, 
§  1120),  the  appellate  jurisdiction  in 
such  cases  being  transferred  to  those 
courts  by  section  15,  and  hence  an  ap- 
peal will  lie  to  the  Supreme  Court  in  a 
suit  by  a  private  individual  against  the 
sheriff  and  others  to  enjoin  a  threaten- 
ed sale  by  plaintiff  issued  on  a  judgment 
against  a  third  person  when  the  matter 
in  dispute  exceeds  $5,000.  Shute  v. 
Keyser  (1893)  13  Sup.  Ct  960,  961,  149 
U.  S.  649,  37  L.  Ed.  884. 

No  appeal  lies  from  a  territorial  su- 
preme court  to  the  circuit  court  of  ap- 
peals in  an  action  of  assumpsit  between 
citizens  of  the  territory  for  goods  sold 
and  delivered.  Aztec  Min.  Co.  v.  Ripley 
(1892)  53  Fed.  7,  3  C.  C.  A.  388,  judg- 
ment affirmed  (1894)  14  Sup.  Ct  236, 
151  U.  S.  79,  38  L.  Ed.  80. 

The  supreme  court  could  only  review 
the  final  judgments  of  the  supreme 
court  of  Washington  territory  in  crimi- 
nal cases,  when  the  constitution  or  a 
statute  or  treaty  of  the  United  States 
was    drawn    in    question.      Watts    y. 
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Washington  (1875)  91  U.  S.  580,  23  L. 
Ed.  328. 

Under  Act  March  3,  1891,  c.  517,  IS 
5,  6,  15,  an  appeal  from  a  judgment  of 
a  territorial  Supreme  Court  for  $2,000 
lies  to  the  Circuit  Court  of  Appeals, 
notwithstanding  Act  March  3,  1885. 
Western  Union  Telegraph  Co.  v.  White 
(Tex.  Civ.  App.  1914)  162  S.  W.  905. 
See  U.  S.  V.  VigU  (1870)  10  WalL  423. 
425,  19  L.  Ed.  954;  Brown  v.  McCon- 
nell  (1888)  8  Sup.  Ct  559,  560,  124  U. 
S.  489,  31  L.  Ed.  495;  Stewart  v.  Mas- 
terson  (1888)  8  Sup.  Ct  561,  562,  124 
U.  S.  493.  31  L.  Ed.  507;  Rea  v.  The 
Eclipse  (1890)  10  Sup.  Ct  873,  875, 135 
U.  S.  599,  34  L.  Ed.  269;  U.  S.  v.  San- 
ges  (1892)  12  Sup.  Ct  609,  612,  144  U. 
S.  310,  36  L.  Ed.  445;  In  re  Heath 
(1892)  12  Sup.  Ct  615,  617,  144  U.  S. 
92,  36  L.  Ed.  358;  Folsom  v.  U.  S. 
(1895)  16  Sup.  Ct  222,  224,  160  U.  S. 
121,  40  L.  Ed.  363;  Ex  parte  Moran 
(1906)  144  Fed.  594,  75  C.  C.  A.  396. 

2.  FInai     Judgments     or     decrees.* 

Where  there  has  been  no  final  judgment 
the  case  must  be  dismissed  on  motion. 
A  judgment  reversing  a  judgment  and 
remanding  the  cause,  with  instructions 
to  award  a  venire  facias  de  novo,  is  not 
final.  Brown  v.  Union  Bank  (1846)  4 
How.  465,  466,  11  L.  Ed.  1058. 

A  judgment  of  reversal  is  only  final 
when  it  enters  or  directs  the  entry  of 
a  judgment  disposing  of  the  case. 
Smith  V.  Adams  (1889)  9  Sup,  Ct  566, 
570,  130  U.  S.  167,  32  L.  Ed.  895. 

Where  there  was  a  demurrer  to^  some 
parts  of  a  replication,  and  a  motion  to 
strike  out  other  parts,  still  leaving  in 
the  replication  some  essential  allega- 
tions, a  judgment  on  the  demurrer  and 
motion  to  strike  out  was  not  final. 
Holcombe  v.  McKusick  (1857)  20  How. 
552,  554,  15  L.  Ed.  1020. 

An  order  affirmed  by  a  territorial  su- 
preme court,  allowing  a  motion  to  set 
aside  a  sheriff *s  return,  and  awarding 
an  alias  execution,  is  not  final.  Wells 
Fargo  &  Co.  v.  McGregor  (1871)  13 
Wall.  188,  189,  20  L.  Ed.  538. 

An  order  dismissing  a  writ  of  error 
to  a  district  court,  because  of  the  fail- 
ure of  the  plaintiff  in  error  to  iile  the 
transcript  and  have  the  cause  docketed 
within  the  time  required  by  law,  is  not 
final.  Crawford  v.  Haller  (1883)  111 
U.  S.  796,  4  S.  Ct  697,  28  L.  Ed.  602. 

3.  Decisions  reviewable  because  in- 
volving federal  question.— An  appeal  on 
writ  of  error  lies  to  the  Supreme  Court 
from  or  to  the  decrees  of  judgments  of 
the  Supreme  Courts  of  the  territories, 
except  in  cases  which  may  be  taken  to 
the  Circuit  Court  of  Appeals  and  cases 
where  the  matter  in  dispute  does  not 
exceed  the  sum  of  $5,000.  Aztec  Min- 
ing Co.  V.  Ripley  (1894)  14  Sup.  Ct 
236,  151  U.  S.  79.  38  L.  Ed.  80. 

The  supreme  court  can  only  review 
the  final  judgments  of  the  supreme 
court  of  the  territory  of  Washington  in 
criminal  cases  when  the  constitutioii  oz 
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a  statute  or  treaty  of  the  XJziited  States 
is  drawn  in  question.  Watts  v.  Wash- 
ington Territory  (1875)  91  U.  S.  580, 
23  L.  Ed.  328. 

A  writ  of  error  to  the  supreme  court 
of  the  territory  of  Utah  is  allowed,  by 
Act  June  23,  1874,  §  3,  in  criminal  cas- 
es where  the  accused  has  been  sentenc- 
ed to  capital  punishment.  Wiggins  v. 
Utah  (1876)  93  U.  S.  465,  23  K  Ed. 
941. 

Act  March  3,  1885,  §  2,  allowing  ap- 
peal  or   writ    of   error    "in   any   case 

•  ♦    ♦    in  which  is  drawn  in  question 

•  ♦  •  an  authority  exercised  under 
the  United  States,"  does  not  give  juris- 
diction of  a  writ  of  error  in  a  criminal 
case,  where  neither  the  validity  of  the 
existence  of  the  court  nor  its  jurisdic- 
tion over  the  crime  or  over  the  person 
of  defendant  is  drawn  in  question.  This 
section  does  not  authorize  appeals  in 
cases  which  involve  only  the  adminis- 
tration or  construction  of  the  statute. 
Snow  V.  U.  S.  (1886)  6  Sup.  Ct  1059, 
118  U.  S.  346,  30  L.  Ed.  207. 

R.  S.  §  702,  ante,  §  1222,  does  not  give 
the  supreme  court  authority  to  review 
the  decision  of  the  supreme  court  of 
the  territory  of  Montana  in  a  criminal 
case.  Nor  is  such  authority  conferred 
by  R.  S.  {  1909,  which  provides  that 
writs  of  error  and  appeals  from  the 
final  decisions  of  the  supreme  court  of 
the  territory  of  Montana  shall  be  al- 
lowed to  the  supreme  court  of  the  Unit- 
ed States  in  the  same  manner  as  from 
the  circuit  courts  of  the  United  States, 
where  the  amount  in  controversy  ex- 
ceeds $1,000,  except  that  writs  of  error 
or  appeals  shall  be  allowed  upon  writs 
of  habeas  corpus  involving  the  question 
of  personal  freedom.  'Farns worth  v. 
Montana  (1889)  129  U.  S.  104,  9  Sup. 
Ct.  253,  32  L.  Ed.  616. 

An  "authority  exercised  under  the 
United  States"  held  "drawn  in  ques- 
tion** in  suit  determining  that  plaintiff 
was  entitled  to  an  office  by  virtue  of  an 
appointment,  by  the  territorial  govern- 
or. Clayton  v.  Territory  of  Utah 
(1890)  10  Sup.  Ct.  190,  132  U.  S.  632, 
33  li.  Ed.  455;  Jack  v.  Same  (1890)  10 
Sup-  Ct  194,  132  U.  S.  643,  33  L.  Ed. 
459. 

Writs  of  mandamus  issued  on  the 
C^round  that  a  body  of  persons  claimed 
without  right  to  be  the  lawful  council 
and  house  of  representatives  of  the  ter- 
ritory, usurping  the  legislative  power 
conferred  by  congress  upon  the  legisla- 
tive assembly  of  the  territory,  raise 
questions  as  to  the  validity  of  an  au- 
thority exercised  under  the  United 
States.  Clough  v.  Curtis  (1890)  10 
Sup.  Ct.  573,  134  U  S.  361,  33  L.  Ed. 
946. 

A  judgment  involving  merely  the  con- 
Btruction  of  an  act  of  congress,  and  the 
scope  of  the  authority  conferred  on  the 
territorial  legislature,  does  not  draw  in 
qaestion  the  validity  of  a  statute  or  an 
authority  exercised  under  the  United 
States.    linford  v.  EUison  (1894)  155 


U.  S.  503,  15  Sup.  Ct  179,  39  L.  Ed. 
239. 

A  decision  that  a  statute  authorizing 
verdicts  by  less  than  the  whole  number 
of  jurors  is  not  in  violation  of  the  sev- 
enth amendment  is  reviewable,  without 
regard  to  the  amount  in  controversy. 
Springville  City  v.  Thomas  (1897)  17 
Sup.  Ct  717,  718,  166  U.  S.  707,  41 
L.  Ed.  1172. 

Where  a  territorial  court  refused  to 
exercise  any  jurisdiction  under  an  act 
of  the  territorial  legislature  on  the 
ground  that  the  act  was  invalid,  which 
decision  was  affirmed  by  the  territorial 
supreme  court,  a  writ  of  error  was 
available.  Guthrie  Nat  Bank  v.  City 
of  Guthrie  (1899)  19  S.  Ct  513.  173 
U.  S.  528,  43  L.  Ed.  796. 

A  proceeding  in  the  nature  of  a  quo 
warranto  to  determine  the  title  to  an 
office  under  a  territorial  statute,  which 
is  held  to  be  void  as  in  conflict  with 
the  organic  act  of  the  territory,  does 
not  involve  the  validity  of  a  statute  of 
the  United  States.  People  v.  Clayton 
(1886)  4  Utah,  449,  11  Pac.  213.  See 
M'Alfister  v.  Kuhn  (1877)  96  U.  S.  87, 
90,  24  L.  Ed.  615,  holding  that  the 
supreme  court  may  not  re-examine  the 
action  of  the  territorial  courts  in  refus- 
ing to  set  aside  judgments  by  default 

4.  — ^  Arizona   and    New    Mexico.— 

See  ante,  §  1222,  and  notes  thereunder. 

5.  _.  Indian  Territory.— The  su- 
preme court  has  jurisdiction  of  a  cause 
brought  directly  from  the  United  States 
court  for  the  Indian  Territory  by  a  writ 
of  error  sealed  June  5,  1891,  since  the 
joint  resolution  of  March  3,  1891,  pre- 
served jurisdiction  in  cases  where  the 
writ  of  error  or  appeal  was  sued  out 
01-  taken  before  July  1,  1891.  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Shane  (1895)  157  U. 
S.  348,  15  Sup.  Ct.  641,  39  L.  Ed.  727. 

Appellate  jurisdiction  over  final  deci- 
sions of  the  Court  of  Appeals  in  the 
Indian  Territory  was  conferred  upon 
the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  by  Act  1895,  c.  145,  {  1, 
and  such  jurisdiction  is  not  limited  by 
the  jurisdiction  on  appeal  from  or  er- 
ror to  the  District  or  Circuit  Courts. 
Absence  of  any  specific  reference  to  the 
Supreme  Court  in  this  section  for  an 
appellate  review  precludes  any  further 
review  in  the  Supreme  Court  by  appeal 
from  or  writ  of  error  to  the  Circuit 
Court  of  Appeals.  Laurel  Oil  &  Gas 
Co.  V.  Morrison  (1909)  29  Sup.  Ct  394, 
396,  397,  212  U.  S.  291,  53  L.  Ed.  517. 
See  Stephens  v.  Cherokee  Nation  (1899) 
19  S.  Ct  722,  174  U.  S.  445,  43  L.  Ed. 
1041,  construing  Act  July  1,  1898,  al- 
loT\ing  appeals  in  cases  invohing  the 
constitutionality  of  legislation  affecting 
citizenship  or  allotment  of  lands  in  In- 
dian Territory.  And  see  Ansley  v. 
Ainaworth  (1901)  21  S.  Ct  364,  180  U. 
S.  263,  45  L.  Ed.  517,  holding  that  in 
a  case  in  which  the  constitutionality  of 
an  act  of  congress  is  brought  in  ques- 
tion, but  which  is  not  affected  by  the 
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act  of  July  1,  1898,  is  not  authorized 
by  Act  March  3,  1891,  c.  517.  §  13,  but 
the  appeal  should  be  prosecuted  to  the 
Court  of  Appeals  in 'the  Indian  Terri- 
tory. 

6.    Northwest    Territory.— See 

Clarke  v.  Bazadone  (1803)  5  U.  S.  (1 
Cranch)  212,  2  L.  Ed.  285. 

7.  Territory  of  Orleans^-An  ap- 
peal lies  from  the  district  court  of  the 
United  States  for  the  territory  of  Or- 
leans to  the  supreme  court  of  the  Unit- 
ed States.  Morgan  v.  Callender  (1808) 
8  U.  S.  (4  Cranch)  370,  2  L.  Ed.  650; 
Durousseau  v.  U.  S.  (1810)  10  U.  S. 
(6  Cranch)  307,  3  L.  Ed.  232. 

8.  Amount  in  controversy^—See  notes 
under  ante,  §  1218. 

9.  Mode  of  review.— See  post,  §  1652, 
and  notes  thereunder. 

10.  Scope  and  extent  of  review  and 
disposition  of  cause.— Where  it  appears 
that  a  case  was  determined  in  the  su- 
preme court  of  a  territory  on  findings 
of  fact  and  law,  together  with  a  state- 
ment of  evidence  prepared  for  a  motion 
for  new  trial  submitted  by  stipulation, 
and,  on  appeal  to  the  federal  supreme 
court  the  statement  is  not  embodied  in 
the  record,  the  case  will  be  determined 
on  the  sufiiciency  of  the  findings  in  con- 
nection with  the  pleadings  to  support 
the  judgment.  O'Reilly  v.  Campbell 
(1886)  116  U.  S.  418.  6  Sup.  Ct.  421,  29 
L.  Ed.  669. 

Where  the  record  on  appeal  from  the 
supreme  court  of  a  territory  presents 
no  statement  of  the  facts,  showing 
whether  the  facts  found  were  sufficient 
to  sustain  the  judgment  rendered,  and 
no  exceptions  were  taken  to  rulings  in 
the  admission  or  rejection  of  evidence, 
there  is  no  question  for  review.  Salina 
Stock  Co.  V.  Salina  Creek  Irr.  Co. 
(1896)  163  U.  S.  109,  16  Sup.  Ct.  JL036, 

41  L.  Ed.  90. 

The  supreme  court  cannot  review 
findings  of  fact.  Kelsey  v.  Crowther 
(1896)  162  U.  S.  404,  16  Sup.  Ct.  808, 
40  L.  Ed.  1017;  HoUoway  v.  Dunham 
(1898)  18  Sup.  Ct.  784,  170  U.  S.  615, 

42  L.  Ed.  1165;  Young  v.  Amy  (1898) 
18  Sup.  Ct.  802,  171  U.  S.  179,  43  L. 
Ed.  127.  Nor  determine  questions  of 
conflicting  evidence.  Karrick  v.  Han- 
naman  (1897)  18  S.  Ct.  135,  168  U.  S. 
328,  42  L.  Ed.  484. 

The  court  will  ordinarily,  in  review- 
ing the  facts,  confine  itself  to  questions 
of  the  admissibility  of  evidence  and 
whether  there  was  any  evidence  to  sus- 


tain the  conclusion  reached,  where  such 
is  the  practice  in  the  territorial  court 
HalseU  v.  Renfrew  (1906)  26  S.  Ct 
610,  202  U.  S.  287,  50  L.  Ed.  1032,  af- 
firming judgment  (1904)  78  P.  118,  14 
Okl.  674. 

On  review  of  judgment  of  a  territo- 
rial supreme  court  dismissing  aa  ap- 
peal in  an  attachment  suit,  wherein 
third  parties  intervened,  claiming  the 
attached  property,  the  fact  that  the  in- 
terveners are  not  parties  to  the  appeal 
will  not  affect  the  jurisdiction,  when 
their  absence  was  not  treated  by  either 
party  to  the  appeal  as  any  objection  to 
the  jurisdiction  of  the  territorial  su- 
preme court  Central  Loan  &  Trust 
Co.  v.  Campbell  Commission  Co.  (1899) 
19  S.  Ct.  346,  173  U.  S.  84.  43  L.  Ed. 
623,  reversing  judgment  (1897)  49  P. 
48,  5  Okl.  396. 

A  judgment  of  the  Supreme  Court  of 
the  territory  of  Oklahoma,  affirming 
the  judgment  of  the  court  of  first  in- 
stance, which,  after  hearing  the  evi- 
dence, found  the  issues  in  a  suit  for 
specific  performance  in  favor  of  the 
defendants,  must  be  affirmed  on  appeal, 
where  there  is  evidence  which  would 
sustain  a  finding  in  favor  of  the  de- 
fendants upon  an  issue  in  the  pleadings 
as  to  whether  the  property  covered  by 
the  agreement  had  been  conveyed  to  a 
third  person  for  value  and  without  no- 
tice. HalseU  v.  Renfrow  (1906)  26  S. 
Ct.  610,  202  U.  S.  287,  50  L.  Ed.  1032, 
affirming  judgment  (1904)  78  P.  118, 
14  Okl.  674. 

Where  an  appeal  from  a  judgment 
affirming  a  decree  against  defendants 
and  interveners,  was  taken  by  certain 
of  the  interveners,  but  no  application 
for  summons  and  severance  as  to  the 
intervener  not  appealing  or  any  equiv- 
alent therefor,  nor  any  order  permit- 
ting severance  appeared  in  the  record, 
and  no  application  was  made  for  cita- 
tion to  defendants,  or  leave  to  perfect 
the  appeal  as  to  them,  and  neither  they 
nor  such  interveners  appeared,  the  ap- 
peal should  be  dismissed.  Sipperley  v. 
Smith  (1894)  15  Sup.  Ct  15,  16,  155 
U.  S.  86,  39  L.  Ed.  79.  See  Davis  y. 
Fredericks  (1881)  104  U.  S.  618,  26  L. 
Ed.  849;  U.  S.  v.  Bassett  (1890)  137 
U.  S.  496,  11  Sup.  Ct  165,  34  L.  Ed. 
762,  reversing  (1887)  5  Utah,  131,  13 
Pac.  237.  And  see  U.  S.  v.  Late  Cor- 
poration of  Church  of  Jesus  Christ  of 
Latter-Day  Saints  (1893)  150  U.  S- 
145,  14  Sup.  Ct  44,  37  L.  Ed.  1033,  as 
to  reversal  of  decree  with  directions. 
See  ante,  §  1222,  and  notes  thereunder, 
and  post,  §  1652,  and  notes  thereunder. 


§  1227.  (Jud.  Code,  §  250.)  Appeals  and  writs  of  error  from  the 
Court  of  Appeals  of  the  District  of  Columbia. 
Any  final  judgment  or  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia  may  be  reexamined  and  affirmed,  reversed,  or 
modified  by  the  Supreme  Court  of  the  United  States,  upon  writ 
of  error  or  appeal,  in  the  following  cases : 

First.  In  cases  in  which  the  jurisdiction  of  the  trial  court  is   in 
issue;   but  when  any  such  case  is  not  otherwise  reviewable  in  said 
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Supreme  Court,  then  the  question  of  jurisdiction  alone  shall  be  certi- 
fied to  said  Supreme  Court  for  decision. 

Second.  In  prize  cases. 

Third.  In  cases  involving  the  construction  or  application  of  the 
Constitution  of  the  United  States,  or  the  constitutionality  of  any  law 
of  the  United  States,  or  the  validity  or  construction  of  any  treaty 
made  under  its  authority. 

Fourth.  In  cases  in  which  the  constitution,  or  any  law  of  a  State, 
is  claimed  to  be  in  contravention  of  the  Constitution  of  the  United 
States. 

Fifth.  In  cases  in  which  the  validity  of  any  authority  exercised 
under  the  United  States,  or  the  existence  or  scope  of  any  power  or 
duty  of  an  officer  of  the  United  States  is  drawn  in  question. 

Sixth.  In  cases  in  which  the  construction  of  any  law  of  the  United 
States  is  drawn  in  question  by  the  defendant. 

Except  as  provided  in  the  next  succeeding  section,  the  judgments 
and  decrees  of  said  court  of  appeals  shall  be  final  in  all  cases  arising 
under  the  patent  laws,  the  copyright  laws,  the  revenue  laws,  the 
criminal  laws,  and  in  admiralty  cases ;  and,  except  as  provided  in  the 
next  succeeding  section,  the  judgments  and  decrees  of  said  court  of 
appeals  shall  be  final  in  all  cases  not  reviewable  as  hereinbefore  pro- 
vided. 

Writs  of  error  and  appeals  shall  be  taken  within  the  same  time,  in 
the  same  manner,  and  under  the  same  regulations  as  writs  of  error 
and  appeals  are  taken  from  the  circuit  courts  of  appeals  to  the  Su- 
preme Court  of  the  United  States. 

Act  Feb.  9,  1893,  c.  74,  §  8,  27  Stat.  436.     Act  March  3,  1901,  c  854,  8 

233,  31  Stat.  1227.    Act  March  3,  1911,  c.  231,  S  250,  36  Stat.  1159. 


Notes  of  Decisioiis 


1. 
2. 


8. 


10. 

11. 
12. 
13. 


Construction  and  operation  in  general. 
Trial    Judgments   or   decrees. 
S.    Real  or  frivolous  questions. 

4.  Jurisdiction. 

5.  Prize  cases. 

6.  Construction  or  application  of  the  con- 

stitution   or   constitutionality   of   any 
law  of  the  United  States. 

7.  Validity  or  construction  of   treaties. 
Constitution  or  law  of  state  contraven- 
ing   federal    constitution. 

Validity  of  any  authority  exercised  un- 
der the  United  States  or  existence  or 
scope  of  power  or  duty  of  any  officer 
thereof. 

Construction  of  any  law  of  the  United 
States  drawn  in  question. 

Judgments  and  decrees  made  final. 

Mode  <k  review. 

Scope  and  extent  of  review  and  dispo- 
sition of  cause. 


I.  Construction  and  operation  In  gen- 
eral.— Right  to  review  a  judgment 
where  the  matter  in  dispute  exceeds 
$5,000,  was  not  saved  as  to  a  cause 
pending  in  the  Court  of  Appeals  Jan- 
uary 1,  1912.  when  the  Judicial  Code 
took  effect.  Washington  Hume  for  In- 
curables V.  American  Security  &  Trust 
Co.  (1912)  32  S.  Ct.  554,  224  U.  S. 
486,  56  Jm  Ed.  854,  denying  writ  of  er- 
ror and  leave  to  appeal  (1912)  38  App. 
D.  C.  421. 

Application  for  writ  of  error  in  a 
cause  in  which  over  $5,000  was  involv- 
ed was  denied,  where  the  appeal  was 
decided  by  the  Court  of  Appeals  sub- 
sequent to  January  1,  1912.  Vermil- 
lion ▼.  Baltimore  &  O.  R.  Co.  (1912) 
88  App.  D.  G.  434. 


When  a  mandate  of  the  Supreme 
Court,  made  after  hearing  and  deciding 
an  appeal  in  equity,  directed  such  fur- 
ther proceedings  to  be  had  in  the  court 
below  as  would  be  consistent  with  right 
and  justice,  and  that  court  thereafter 
made  a  decree  which  prejudiced  the 
substantial  rights  of  a  party  to  the 
suit  in  respect  of  matters  not  conclud- 
ed by  the  mandate  or  by  the  original 
decree,  its  action  touching  such  mat- 
ters is  subject  to  review  upon  a  second 
appeal  Mackall  v.  Richards  (1884)  5 
Sup.  Ct.  170,  112  U.  S.  360,  28  L.  Ed. 
737.  See  Young  v.  Bank  of  Alexan- 
dria (1808)  4  Cranch,  384,  396,  2  L. 
Ed.  655. 

Since  Act  1893,  c.  74,  the  Supreme 
Court,  generally  speaking  and  not  in- 
cluding cases  under  the  bankruptcy 
law,  cannot  review  judgments  of  the 
Supreme  Court  of  the  District  of  Co- 
lumbia directly  by  appeal  or  writ  of  er- 
ror. In  re  Massachusetts  (1905)  25 
Sup.  Ct.  512,  514,  197  U.  S.  482,  49 
L.  Ed.  845. 

The  validity,  and  not  the  construc- 
tion only,  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  the  Unit- 
ed States,  must  be  directly  drawn  in 
question.  U.  S.  v.  Seymour  (1894)  14 
Sup.  Ct.  871,  153  U.  S.  353,  38  L.  Ed. 
742;  Carter's  Heirs  v.  Cutting  (1814) 
12  U.  S.  (8  Cranch)  251,  3  L.  Ed.  553; 
Bank  of  Columbia  v.  Okcly  (1819)  4 
Wheat.  235,  245,  4  L.  Ed.  559;  Ex 
parte  Watkins  (1830)  28  U.  S.  (3  Pet) 
193|  7  U  Ed.  650;    Campbell  v.  Reed 
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(1864)  2  Wall.  198,  199,  17  L.  Ed.  779; 
Garnett  v.  U.  S.  (1870)  11  WalL  256, 
258,  20  L.  Ed.  79;  Smith  v.  Mason 
(1871)  14  Wall.  419,  425,  20  L.  Ed. 
748;  Baltimore  &  P.  R.  Co.  v.  Sixth 
Presby.  Church  (1873)  19  WaU.  62,  63, 

22  L.  Ed.  97;  Stanton  v,  Embrey  (1876) 
93  U.  S.  548,  23  L.  Ed.  983;  Balti- 
more &  P.  R.  Co.  V.  Grant  (1878)  98 
U.  S.  398,  25  L.  Ed.  231;  Dennison  v. 
Alexander  (1880)  103  U.  S.  522,  26  L. 
Ed.  313;  Cross  v.  Burke  (1892)  146 
U.  S.  82.  13  Sup.  Ct.  22,  36  L.  Ed.  896; 
U.  S.  V.  Wanamaker  (1893)  147  U.  S. 
149,  13  Sup.  Ct.  279,  37  L.  Ed.  118; 
District  of  Columbia  v.  Gannon  (1889) 
9  Sup.  Ct  508,  130  U.  S.  227,  32  L. 
Ed.  922;  U.  S.  v.  Lynch  (1890)  11  Sup. 
Ct  114,  115,  137  U.  S.  280,  34  L.  Ed. 
700;  In  re  Schneider  (1893)  13  Sup. 
Ct  572,  148  U.  S.  157,  37  L.  Ed.  404; 
Durham  v.  Seymour  (1896)  16  Sup. 
Ct  452,  161  U.  S.  235,  40  L.  Ed.  682; 
Chapman  v.  U.  S.  (1896)  17  S.  Ct  76, 
164  U.  S.  436,  41  L.  Ed.  504;  Borrego 
V.  Cunningham  (1890)  17  S.  Ct  182, 
164  U.  S.  612,  41  L.  Ed.  572;  Sinclair 
V.  District  of  Columbia  (1904)  24  Sup. 
Ct  212,  213,  192  U.  S.  16,  48  L.  Ed. 
322;  U.  S.  V.  Hay  (1904)  24  S.  Ct  681, 
194  U.  S.  373,  48  L.  Ed.  1025. 

2.  Final    Judgments    or    decrees^— A 

judgment  or  decree,  to  be  final,  must 
terminate  the  litigation  between  the  par* 
ties  on  the  merits,  so  that,  if  there 
should  be  an  affirmance,  the  court  be- 
low would  have  nothing  to  do  but  to  ex- 
ecute the  judgment  or  decree  already 
rendered.  Bostwick  v.  Brinkerhoff 
(1882)  1  Sup.  Ct  15,  106  U.  S.  3,  27  L. 
Ed.  73;    MacFarland  v.  Brown   (1902) 

23  Sup,  Ct  105,  187  U.  S.  239,  47  L. 
Ed.  159;  Frasch  v.  Moore  (1908)  29 
Sup.  Ct  6,  211  U.  S.  1,  53  L.  Ed.  65. 

A  decree  reversing  a  decree  dissolv- 
ing a  preliminary  injunction  and  dis- 
missing the  complaint  in  a  suit  to  re- 
strain a  telephone  company  from  dis- 
continuing its  service  and  remanding 
for  entry  of  final  injunction,  to  operate 
until  the  company  shall  voluntarily 
withdraw  from  business,  is  final.  Ches- 
apeake &  Potomac  Telephone  Co.  v. 
Manning  (1902)  22  Sup.  Ct  881,  882, 
186  U.  S.  238,  46  L.  Ed.  1144.  See 
Ray  V.  Law  (1805)  3  Cranch,  179,  180, 
2  L.  Ed.  404,  holding  that  a  decree  for 
a  sale  of  mortgaged  property  on  a  bill 
to  foreclose  is  final.  And  see  Orms- 
by  V.  Webb  (1890)  10  Sup.  Ct  478,  479, 
134  U.  S.  47,  33  L.  Ed.  805,  holding  that 
an  order  of  the  general  term  of  the  su- 
preme court  of  the  District  of  Colum- 
bia, affirming  an  order  of  the  same 
court  in  a  special  term  admitting  a  will 
to  probate  and  record,  is  final.  And  see 
Curtiss  V.  Georgetown  &  A.  Turnpike 
Co.  (1810)  6  Cranch,  233,  235,  3  L. 
Ed.  209;  Carter  v.  Cutting  (1814)  8 
Cranch,  251,  2.12,  3  L.  Ed.  553;  Ross 
V.  Triplett  (1818)  16  U.  S.  (3  Wheat) 
600,  4  L.  Ed.  469. 

A  decree,  though  involving  a  deci- 
sion on  the  merits,  is  not  final,  where  it 
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contemplates  and  requires  further  pro- 
ceedings not  inconsistent  with  its  opm- 
ion.  Clark  v.  Roller  (1905)  26  Sap.  C!t 
141,  143,  199  U.  S.  541,  50  L.  Ed.  300. 

A  decision  reversing  and  remanding  a 
case  for  restatement  of  the  account  of 
an  executrix,  and  determining  who  are 
the  next  of  kin,  the  proportions  they 
shall  take,  the  effect  of  the  death  of 
one  or  more,  and  any  other  questions 
that  may  arise,  is  not  final.  Kenaday 
V.  Sinnott  (1900)  21  Sup.  Ct  233,  235, 
179  U.  S.  606,  45  L.  Ed.  339. 

A  decree  reversing  an  order  in  con- 
demnation proceedings,  and  remanding 
cause,  *'that  proceedings  may  be  taken 
and  a  jury  of  twelve  ordered  as  di- 
rected by  the  statute,"  is  not  final 
MacFarland  v.  Brown  (1902)  23  Sup. 
Ct  105,  107,  187  U.  S.  239,  47  U  Ed. 
159,  distinguishing  Phillips  v.  Negley 
(1886)  6  Sup.  Ct  901,  117  U.  S.  665,  29 
L.  Ed.  1013,  and  Humphries  v.  District 
of  Columbia  (1899)  19  Sup.  Ct  637, 
174  U.  S.  190,  43  L.  Ed.  944. 

A  decree  reversing  so  much  of  an  or- 
der as  IS  appealed  from,  and  remanding 
the  cause  for  the  vacation  of  the  order, 
and  such  further  proceedings  as  may 
be  right  and  just  is  not  final.  MacFar- 
land V.  Byrnes  (1902)  23  Sup.  Ct  107, 
108,  187  U.  S.  246,  47  L.  Ed.  162. 

A  decree  directing  that  two  parcels  of 
land  separately  covered  by  trust  deeds 
be  sold  as  an  entirety  or  in  parts,  in 
the  discretion  of  the  trustees,  is  not 
final.  Warner  v.  Grayson  (1906)  26 
Sup.  Ct  240,  245,  200  U.  S.  257,  50  L. 
Ed.  470. 

A  decree  reversing  some  of  the  find- 
ings and  conclusions  of  law  of  the  court 
below,  in  an  action  for  an  accounting, 
and  directing  a  new  decree  to  be  enter- 
ed in  accordance  with  the  opinion,  is 
not  final.  Earle  v.  Myers  (1907)  28 
Sup.  Ct  86,  89,  207  U.  S.  244,  52  L. 
Ed.  191. 

A  decree  on  appeal  from  the  Com- 
missioner of  Patents,  which  affirms  the 
latter's  decision  and  directs  the  clerk 
of  the  court  to  "certify  this  opinion  and 
proceedings  in  this  court  in  the  prem- 
ises to  the  Commissioner  q^  Patents, 
according  to  law,"  is  not  **final.*' 
Frasch  v.  Moore  (1908)  29  Sup.  Ct  6, 
8,  211  U.  S.  1,  53  L.  Ed.  65. 

A  judgment  affirming  a  decision  of 
the  Commissioner  of  Patents  in  an  in- 
terference proceeding,  and  directing 
that  its  decision  be  certified  to  the  com- 
missioner, as  required  by  law,  is  not 
final.  Johnson  v.  Mueser  (1909)  29  S. 
Ct  390,  212  U.  S.  283,  53  L.  Ed.  514. 

A  decision  on  appeal  from  a  decision 
of  the  Commissioner  of  Patents  in  pro- 
ceedings under  application  made  pur- 
suant to  Act  Feb.  20,  1905.  §  1,  post,  { 
9185,  which  affirms  the  latter*s  decision, 
and  directs  the  clerk  to  certify  its  opin- 
ion to  the  Commissioner,  according  to 
law,  is  not  final.  E.  C.  Atkins  &  Co. 
V.  Moore  (1909)  29  S.  Ct  390,  212  U. 
S.  285,  53  L.  Ed.  515. 

See  Chesapeake  &  O.  Canal  Co.  t. 
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Union  Bank  (1834)  8  Pet  259,  260,  8 
L.  Ed.  937,  holding  that  an  order 
quashing  a  warrant  of  inquisition  which 
estimated  the  value  of  lands  mentioned 
in  the  warrant  and  the  damages  which 
would  be  sustained  by  the  owners  from 
the  cutting  of  a  canal  is  not  final; 
Butterfield  v.  Usher  (1875)  91  U.  S. 
246,  248,  23  L.  Ed.  318,  holding  that  a 
decree  was  not  final;  District  of  Co* 
lumbia  y.  McBlair  (1888)  8  Sup.  Gt 
547,  552,  124  U.  S.  320,  31  L.  Ed.  449, 
holding  that  a  decree  of  the  general 
term,  rendered  on  appeal  from  a  decree 
at  special  term,  which  reverses  the  de- 
cree of  the  special  term  and  remands 
the  case,  to  be  further  proceeded  with 
as  the  parties  may  be  advised,  does  not 
direct  a  dismissal  of  the  petition,  and  is 
not  final;  Hume  v.  Bowie  (1893)  13  Sup. 
Ct.  582,  148  U.  S.  245,  37  L.  Ed.  438, 
holding  that  an  order  by  the  general 
term  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  granting  a  new  trial, 
in  a  case  in  which  it  has  power  to  grant 
the  same,  is  not  final.  And  see  Berke- 
ley V.  Culley  (1914)  42  App.  D.  C.  140, 
holding  that  an  order  quashing  service 
of  process  on  one  of  two  defendants 
is  not  final,  where  issue  has  been  join- 
ed by  the  other  defendant  and  still 
stands  for  trial  below.  And  see  notes 
under  ante,  §§  1120,  1214,  1215. 

3:  Real  or  frivolous  questions^— Ap- 
peal from  a  decree  reversing  a  decree 
enforcing  an  alleged  contract  lien  of  at- 
torneys on  a  fund  realized  from  a  daim 
against  the  United  States,  allowed  over 
objection  that  the  question  raised  con- 
cerning construction  of  B.  S.  §  3477, 
post,  §  6383,  has  been  so  explicitly 
foreclosed  that  the  construction  of  the 
statute  was  not  drawn  in  question.  Mc- 
Gowan  v.  Parish  (1913)  33  Sup.  Ct 
521,  228  U.  S.  312,  57  L.  Ed.  849. 

Contentions  that  exercise  by  the  Sec- 
retary of  the  Interior  of  power  under 
Act  June  28,  1906,  c.  3572,  §  9,  to  re- 
move any  member  of  the  Osage  Indian 
tribal  council  created  by  that  section 
"for  good  cause,  to  be  by  him  deter- 
mined," is  conditioned  on  the  giving  of 
notice  or  the  affording  of  an  opportu- 
nity to  be  heard  and  defend,  and  that  if 
the  Rtatute  does  not  require  such  notice 
or  hearing,  it  conflicts  with  the  due 
process  of  law  clause  of  the  Fifth 
Amendment  are  frivolous.  U.  S.  ex  rel. 
Brown  v.  Lane  (1914)  34  Sup.  Ct  449, 
232  U.  S.  598,  58  L.  Ed.  748. 

Contention  that  due  process  of  law  is 
denied  surety  in  a  bond  for  release  of 
attached  property,  because  bond,  as  pre-. 
scribed  by  Code  D.  C.  |  454,  requires 
parties  to  agree  to  abide  by  a  judgment 
of  the  court  as  to  the  property  attached, 
while  under  section  455,  if  the  judgment 
goes  for  plaintiff,  it  shall  be  against 
both  defendant  and  his  sureties,  is  frivo- 
lous. United  Surety  Co.  v.  American 
Fruit  Product  Co.  (1915)  35  S.  Ct  828, 
238  U.  S.  140,  59  U  Ed.  1238,  dismiss- 
ing appeal  (1913)  40  App.  D.  C.  239. 


A  writ  of  error  sought  on  the  ground 
that  the  proper  construction  of  an  act 
of  Congress  has  been  drawn  in  ques- 
tion, will  be  denied,  where  the  question 
raised  has  been  determined  by  a  deci- 
sion of  supreme  court  Washington 
By.  Co.  V.  Downey  (1913)  40  App.  D. 
C.  147.  See  U.  S.  v.  Antikamnia  Chem- 
ical Co.  (1914)  34  Sup.  Ct.  222,  231, 
U.  S.  654,  58  L.  Ed.  419,  Ann.  Cas. 
1915A,  49.  And  see  notes  under  ante, 
§§  1214,  1215. 

4.  Jurisdiction^— See  notes  under 
ante,  §  1215. 

5.  Prize  cases.— See  U.  S.  v.  Sampson 
(1902)  19  App.  D.  C.  419,  holding  that 
an  appeal  from  a  final  adjudication  of 
a  question  of  a  prize  in  the  supreme 
court  of  the  District  of  Columbia,  sit- 
ting as  a  district  court  of  the  United 
States,  lies  directly  to  the  supreme 
court  of  the  United  States.  See,  as  to 
jurisdiction  of  supreme  court  to  review 
final  sentences  and  decrees  in  prize 
cases,  ante,  §  1215,  and  notes  there- 
under. 

6.  Construction  or  application  of  the 
constitution  or  constitutionality  of  any 
law  of  the  United  States.— The  right  of 
appeal  is  confined  to  cases  in  which  the 
constitutionality  of  the  general  laws 
of  the  United  States  is  involved,  and 
not  acts  of  Congress  local  to  the  dis- 
trict. United  States  Surety  Co.  v. 
American  Fruit  Product  Co.  (1913)  40 
App.  D.  C.  239.  But  see  American 
Security  &  T.  Co.  v.  District  of  Colum- 
bia (1912)  32  Sup.  Ct  553,  224  U.  S. 
491,  56  L.  Ed.  856,  holding  that  a  local 
law  of  the  district  may  be  within  this 
provision.  And  see  Parsons  v.  District 
of  Columbia  (1898)  18  S.  Ct  521,  170 
U.  S.  45,  42  L.  Ed.  943,  holding  that 
a  decision  that  acts  of  congress 
establishing  a  system  of  water  supply 
in  the  District  of  Columbia,  and 
regulating  the  method  of  assessment, 
are  constitutional,  and  that  an  assess-  * 
ment  thereunder  without  notice  to  a 
property  holder  was  valid,  involves  the 
validity  of  statutes  of  the  United 
States. 

A  decree  enjoining  prosecution  of  a. 
replevin  suit  is  not  appealable  as  in- 
volving  validity   of   a    federal  statute. 
In  re  Craft  (1888)  8  Sup.  Ct  509,  124 
U.  S.  370,  31  L.  Ed.  449. 

A  judgment  refusing  mandamus  to 
the  commissioner  of  patents  to  register 
a  trade-mark  is  not  reviewable  as 
drawing  in  question  the  validity  of  a 
statute  where  the  only  controversy  is 
as  to  the  construction  of  an  act  of  con- 
gress. South  Carolina  v.  Seymour 
(1894)  14  Sup.  Ct  871,  153  U.  S.  353, 
38  L.  Ed.  742. 

A  writ  of  error  will  be  denied,  where 
the  decision  denying  the  liability  of  the 
District  of  Columbia  for  damages  caus- 
ed by  alleged  negligence  of  employes  of 
the  health  department  did  not  involve 
the  construction  or  application  of  the 
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Constitution  of  the  United  States  or  the 
constitutionality  of  any  law  of  the 
United  States.  Goates  v.  District  of 
Columbia  (1914)  42  App.  D.  C.  307. 
See  Baltimore  &  P.  R.  Co.  v.  Hopkins 
(1889)  9  S.  Ct.  503,  130  U.  S.  210,  32 
L.  Ed.  908;  Same  v.  Crown  (1889)  9 
S.  Ct.  795,  131  U.  S.  429,  33  L.  Ed. 
222,  holding  that  validity  of  the  stat- 
utes was  not  drawn  in  question. 

The  term  "validity  of  a  statute"  re- 
fers to  the  power  of  congress  to  pass  the 
particular  statute  and  not  to  mere  ju- 
dicial construction.  Baltimore  &  P.  R. 
Co.  V.  Hopkins  (1889)  9  Sup.  Ct.  503, 
130  U.  S.  210,  32  L.  Ed.  908.  See  Capi- 
tal Traction  Co.  v.  Hof  (1899)  19  Sup. 
Ct.  580,  582,  174  U.  S.  1,  43  L.  Ed.  873. 
And  see  notes  under  ante,  §§  1214,  1215. 

7.  Validity  or  construction  of  treaties. 

— ^A  decree  enjoining  the  prosecution  of 
a  replevin  suit  is  not  appealable  as  in- 
volving validity  of  a  treaty.  In  re 
Craft  (1888)  8  Sup.  Ct.  509,  124  U. 
S.  370,  31  L.  Ed.  449.  See  notes  under 
ante,  §  1215. 

8.  Constitution  or  law  of  state  con- 
travening federal  constitution^— See 
notes  under  ante,  §  1215. 

9.  Validity  of  any  authority  exercis- 
ed under  tlie  United  States  or  existence 
or  scope  of  power  or  duty  of  any  officer 
thereof.— To  justify  a  review,  it  is  suf- 
ficient if  the  validity  of  an  authority 
is  drawn  in  question  irrespective  of  the 
conclusion  reached  by  the  court  below. 
Smoot  V.  Heyl  (1913)  33  Sup.  Ct.  336, 
227  U.  S.  518,  57  L.  Ed.  621. 

A  decree  enjoining  prosecution  of  an 
ordinary  replevin  suit  is  not  appealable 
as  involving  validity  of  an  authority 
exercised  under  the  United  States. 
In  re  Craft  (1888)  8  Sup.  Ct.  509,  124 
U.  S.  370,  31  L.  Ed.  449. 

A  decision  that  the  acts  of  congress 
establishing  a  system  of  water  supply 
in  the  District  of  Columbia  and  regulat- 
ing the  method  of  assessment  are  con- 
stitutional and  that  an  assessment 
thereunder  was  valid  involves  the  valid- 
ity of  an  authority  exercised  under  a 
federal  statute.  Parsons  v.  District  of 
Columbia  (1898)  18  Sup.  Ct.  521,  170' 
U.  S.  45,  42  L.  Ed.  943. 

A  suit  in  which  the  validity  of  a  regu- 
lation established  by  the  Commission- 
ers of  Patents,  under  the  authority  of 
R.  S.  §  482,  ante,  §  744,  for  the  conduct 
of  proceedings  in  the  Patent  Office,  is 
assailed,  is  one  in  which  there  is  drawn 
in  question  the  validity  of  '*an  authori- 
ty exercised  under  the  United  States." 
U.  S.  ex  rel.  Steinmetz  v.  Allen  (1904) 
24  Sup.  Ct.  416,  419,  192  U.  S.  543,  48 
L.  Ed.  555. 

A  suit  to  enjoin  the  maintenance  of  a 
party  wall  under  regulation  of  commis- 
sioners of  the  District  of  Columbia  un- 
der Act  June  14,  1878,  is  one  draw- 
ing in  question  validity  of  an  authority 
exercised  under  the  United  States. 
Smoot  V.  Heyl   (1913)  33  S.  Ct  336, 
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227  U.  S.  518,  67  L.  Ed.  621,  af&rming 
decree  (1910)  34  App.  D.  C.  480. 

A  decree  holding  invalid  a  depart- 
mental regulation  promulgated  to  carry 
into  effect  Food  and  Drugs  Act  June 
30,  1906,  post,  §  8717  et  seq.,  is  ap- 
pealable. U.  S.  V.  Antikamnia  Chemi- 
cal Co.  (1914)  34  Sup.  Ct  222,  231  U. 
S.  654,  58  L.  Ed.  419,  Ann.  Cas.  1915A, 
49. 

A  judgment  refusing  a  mandamus  to 
the  commissioner  of  patents  to  regis- 
ter a  trade- mark  is  not  reviewable  as 
drawing  in  question  the  validity  of  an 
authority  exercised  under  the  United 
States,  where  the  only  controversy  is 
as  to  the  construction  of  the  act  of 
congress  under  which  registration  is 
claimed,  and  consequently  as  to  the 
nature  and  extent  of  the  commissioners 
authority.  South  Carolina  v.  Seymour 
(1894)  153  U.  S.  353,  14  Sup.  Ct  871, 
38  L.  Ed.  742. 

Validity  of  an  authority  exercised 
under  the  United  States  was  not  drawn 
in  question  by  petition  for  mandamus 
to  compel  the  restoration  to  her  posi- 
tion in  the  classified  dvil  service  of  a 
derk  whose  contention  is,  not  that  the 
President  and  his  representatives  were 
without  authority  to  dismiss  her,  bat 
that  ber  dismissal  was  illegal  because 
the  requisite  formalities  prescribed  by 
the  civil  service  regulations  were  not 
observed.  U.  S.  v.  Taft  (1906)  27  a 
Ct  148,  203  U.  S.  461,  51  L.  Ed.  269, 
dismissing  writ  of  error  (1904)  24 
App.  D.  C.  95. 

Validity  of  authority  exercised  under 
the  United  States  or  the  scope  of  any 
power  of  United  States  officers  was  not 
drawn  in  question  in  a  case  in  which 
the  validity  of  the  action  of  the  Land 
Department  in  withholding  a  patent  un- 
der Act  March  3,  1891,  |  7,  post 
§  5113,  was  involved.  U.  S.  ex  rel. 
Champion  Lumber  Co.  v.  Fisher 
(1913)  33  S.  Ct  329,  227  U.  S.  445. 
57  L.  Ed.  591,  denying  petition  for  writ 
of  error  (1912)  39  App.  D..C.  158. 

Decision  refusing  mandamus  to  com- 
pel the  Secretary  of  the  Navy  to  record 
the  petitioner's  name  on  the  register 
of  retired  officers  of  the  navy  as  a  pay- 
master's clerk  held  not  one  in  which 
the  validity  of  an  authority  exercised 
under  the  United  States  or  the  power 
of  an  officer  of  the  United  States  was 
drawn  in  question.  U.  S.  ex  rel.  Fore- 
man y.  Meyer  (1913)  33  S.  Ct  331, 
227  U.  S.  452,  67  L.  Ed.  594,  denying 
petition  for  writ  of  error  (1912)  38 
App.  D.  C.  472. 

Where  the  unsuccessful  party  to  an 
appeal  based  his  appeal  on  the  claim 
that  the  other  party,  the  Secretary  of 
the  Interior,  misinterpreted  acts  of 
Congress,  but  conceded  his  authority 
in  the  premises,  his  application  for  a 
writ  of  error  will  be  denied.  U-  S.  ▼. 
Fisher  (1912)  38  App.  D.  C.  46,  writ  of 
certiorari  denied  (1912)  32  Sap.  Ct 
839,  225  U.  S.  708,  56  L.  Ed.  1267, 

A  writ  of  error  will  not  be  allowed 
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to  review  a  judgment  refusing  a  naval 
officer  a  mandamus  to  compel  the  Sec- 
retary of  the  Navy  to  place  relator's 
name  on  the  retired  list  with  the  rank 
of  rear  admiral,  when  such  officer  has 
been  retired  by  order  of  the  President 
with  the  grade  of  captain.  U.  S.  v. 
Myer  (1912)  39  App.  D.  C.  370. 

See  U.  S.  V.  Lynch  (1890)  11  Sup.  Ct. 
114,  137  U.  S.  280,  34  L.  Ed.  700,  for 
a  case  in  which  the  validity  of  an  au- 
thority under  the  United  States  was 
not  drawn  in  question.  And  see,  also, 
Baltimore  &  P.  R.  Co.  v.  Hopkins 
(1889)  9  Sup.  Ct.  503,  130  U.  S.  210, 
32  L.  Ed.  908, 

•  "Drawn  in  question"  defined.  U.  S. 
V.  Fisher  (1913)  33  Sup.  Ct  329,  227 
U.  S.  445,  57  L.  Ed.  591. 

And  see  notes  under  ante,  §  1215. 

10.  Construction  of  any  law  of  the 
United  States  drawn  in  question.^Laws 

of  the  United  States  embrace  only  laws 
of  the  United  States  of  general  opera- 
tion and  do  not  include  local  laws. 
American  Security  &  T.  Co.  v.  District 
of  Columbia  (1912)  32  Sup.  Ct  553, 
224  U.  S.  491,  56  L.  Ed.  856;  Mc- 
Gowan  v.  Parish  (1013)  33  Sup.  Ct 
521,  228  U.  S.  312,  57  L.  Ed.  849; 
Washington  A.  &  Mt  V.  Ry.  Co.  v. 
Downey  (1915)  35  S.  Ct  406,  236  U. 
S.  190,  59  L.  Ed.  533,  dismissing  ap- 
peal (1913)  40  App.  D.  C.  147;  New- 
roan  V.  U.  S.  (1915)  35  Sup.  Ct  881, 
238  U.  S.  537,  59  L.  Ed.  1446. 

Whether  a  statute  is  general  or  local 
depends  on  the  exertion  of  legislative 
power  which  the  statute  shows  and  its 
general  operation.  Washington  A.  & 
Mt  V.  Ry.  Co.  V.  Downey  (1915)  35 
S.  Ct  406,  236  U.  S.  190,  59  L.  Ed. 
533,  dismissing  appeal  (1913)  40  App. 
D.   C.  147. 

Quo  warranto  sections  (Code  D.  O. 
K  1538-1540),  authorizing  proceedings 
by  proper  officers  or  persons  against 
national  officers  of  the  United  States 
performing  duties  in  the  district,  must 
be  treated  as  general  laws  of  the  Unit- 
ed States.  Newman  v.  United  States 
of  America  ex  rel.  Frizzell  (1915)  35 
S.  Ct  881,  238  U.  S.  537,  59  L.  Ed. 
1446. 

The  laws  contained  in  Code  D.  C.  and 
in  acts  of  Congress  limited  in  their 
operation  to  the  District  of  Columbia, 
such  as  acts  relating  to  the  condemna- 
tion of  land  for  street  extension  pur- 
poses, are  not  laws  of  the  United 
States.  American  Security  &  Trust 
Co.  V.  Rudolph  (1912)  38  App.  D.  C. 
32,  writ  of  error  denied  Same  v.  Com- 
missioners of  District  of  Columbia 
(1912)  32  S.  Ct  553,  224  U.  S.  491, 
56  L.  Ed.  856. 

Original  Employers*  Liability  Act  June 
11,  1906,  having  been  held  unconstitu- 
tional except  in  the  District  of  Colum- 
bia and  the  territories,  is  not  a  law  of 
the  United  States.  Washington,  A.  & 
Mt  V.  Ry.  Co.  V.  Downey  (1915)  35  S. 
Ct  406,  236  U.  S.  190,  59  L.  Ed.  533, 


dismissing  appeal    (1913)   40  App.   D. 

C.  147. 

The  provision  giving  right  to  unsuc- 
cessful parties  to  have  reviewed  any 
final  judgments  in  cases  in  which  the 
construction  of  any  law  of  the  United 
States  is  drawn  into  question  by  de- 
fendant, does  not  apply  to  a  mandamus 
proceeding  in  which  the  Secretary  of 
the  Interior  is  the  respondent,  and  in 
which  the  final  decision  of  this  court 
was  in  his  favor  and  which  the  peti- 
tioner for  the  writ  seeks  to  have  re- 
viewed.   U.  S.  V.  Fisher  (1912)  38  App. 

D.  C.  46,  writ  of  certiorari  denied 
(1912)  32  S.  Ct  839. 

A  writ  of  error  to  review  a  judgment 
refusing  a  naval  officer  a  mandamus  to 
compel  the  Secretary  of  the  Navy  to 
place  relator's  name  on  the  retired  list 
with  rank  of  rear  admiral  denied  be- 
cause not  depending  on  the  construc- 
tion  of   any   statute.     U.   S.   v.   Myer 

(1912)  39  App.  D.  C.  370. 

A  writ  of  error  denied  because  the 
construction  of  a  law  of  the  United 
States  was  not  drawn  in  question  by 
defendant.  Coates  v.  District  of  Co- 
lumbia (1914)   42  App.  D.  C.  307. 

M.  Judgments  and  decrees  made  final. 

^A  judgment  in  a  criminal  case  cannot 
be  reviewed  on  writ  of  error.  Sinclair 
V.  District  of  Columbia  (1904)  24  S. 
Ct.  212,  192  U.  S.  16,  48  L.  Ed.  322. 
Though  accused  was  convicted  under 
a  statute,  the  constitutionality  of  which 
is  involved.  Reagan  v.  District  of  Co- 
lumbia (1914)  41  App.  D.  C.  409.  See, 
as  to  appellate  jurisdiction  of  supreme 
court  U.  S.  V.  More  (1805)  7  U.  S.  (3 
Cranch)  159,  2  L.  Ed  397;  Farnsworth 
V.  Montana  (1889)  9  Sup.  Ct  253,  255, 
129  U.  S.  104,  32  L.  Ed.  616;  Keller 
V.  Ashford  (1890)  10  Sup.  Ct  494,  133 
U.  S.  610,  33  L.  Ed.  667;  In  re  Heath 
(1892)  144  U.  S.  92,  12  Sup.  Ct  615, 
36  L.  Ed.  358;  Cross  v.  U.  S.  (1892) 
145  U.  S.  571,  12  Sup.  Ct  842,  36  L. 
Ed.  821;  In  re  Schneider  (1893)  148 
U.  S.  157,  13  Sup.  Ct  572.  37  L.  Ed. 
404;  Cross  v.  Burke  (1892)  13  Sup. 
Ct  22,  146  U.  S.  82,  36  K  Ed.  896  > 
U.  S.  V.  Wanamaker  (1893)  13  Sup.  Ct 
279,  147  U.  S.  149,  37  L.  Ed.  118;  In 
re  Chapman  (1895)  15  Sup.  Ct.  331, 
332, 156  U.  S.  211,  39  L.  Ed.  401;  Bor- 
rego  V.  Cunningham  (1896)  17  Sup. 
Ct  182,  183,  185,  164  U.  S.  612,  41 
L.  Ed.  572:  Sinclair  v.  District  of  Co- 
lumbia (1904)  24  Sup.  Ct  212,  213, 
192  U.  S.  16,  48  L.  Ed.  322. 

A  writ  of  error  will  not  lie  to  review 
a  judgment  rendered  on  appeal  from 
the  Supreme  Court  of  the  District  of 
Columbia  in  proceedings  to  punish  an 
alleged  criminal  contempt  of  an  injunc- 
tion. Gompers  v.  U.  S.  (1914)  34  S. 
Ct  693,  233  U.  S.  604,  58  L.  Ed,  1115, 
reversing    judgment    In    re    Gompers 

(1913)  40  App.  D.  C.  293. 

A  judgment  affirming  an  order  ad- 
judging a  person  not  a  party  to  a  cause 
guilty  of  contempt  is  final.  Pieree  v. 
U.  S.   (1911)  37  App.  D.  C.  582,  writ 
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Constitution  of  the  United  States  or  the 
constitutionality  of  any  law  of  the 
United  States.  Ooates  y.  District  of 
Columbia  (1914)  42  App.  D.  C.  307. 
See  Baltimore  &  P.  R.  Co.  v.  Hopkins 
(1889)  9  S.  Ct.  503,  130  U.  S.  210,  32 
L.  Ed.  908;  Same  v.  Crown  (1889)  9 
S.  Ct.  795,  131  U.  S.  429,  33  L.  Ed. 
222,  holding  that  validity  of  the  stat- 
utes was  not  drawn  in  question. 

The  term  "validity  of  a  statute"  re- 
fers to  the  power  of  congress  to  pass  the 
particular  statute  and  not  to  mere  ju- 
dicial construction.  Baltimore  &  P.  R. 
Co.  V.  Hopkins  (1889)  9  Sup.  Ct  503, 
130  U.  S.  210,  32  L.  Ed.  908.  See  Capi- 
tal Traction  Co.  v.  Hof  (1899)  19  Sup. 
Ct.  580,  582,  174  U.  S.  1,  43  L.  Ed.  873. 
And  see  notes  under  ante,  |§  1214,  1215. 

7.  Validity  or  construction  of  treaties. 

— A  decree  enjoining  the  prosecution  of 
a  replevin  suit  is  not  appealable  as  in- 
volving validity  of  a  treaty.  In  re 
Craft  (1888)  8  Sup.  Ct  509,  124  U. 
S.  370,  31  L.  Ed.  449.  See  notes  under 
ante,  §  1215. 

8.  Constitution  or  iaw  of  state  con- 
travening     federai      constitution^— See 

notes  under  ante,  §  1215. 

9.  Validity  of  any  autiiority  exerols- 
od  under  the  United  States  or  existence 
or  scope  of  power  or  duty  of  any  offloer 
tiiereof*— To  justify  a  review,  it  is  suf- 
ficient if  the  validity  of  an  authority 
is  drawn  in  question  irrespective  of  the 
conclusion  reached  by  the  court  below. 
Smoot  V.  Heyl  (1913)  33  Sup.  Ct  336, 
227  U.  S.  518,  57  L.  Ed.  621. 

A  decree  enjoining  prosecution  of  an 
ordinary  replevin  suit  is  not  appealable 
as  involving  validity  of  an  authority 
exercised  under  the  United  States. 
In  re  Craft  (1888)  8  Sup.  Ct  509,  124 
U.  S.  370,  31  L.  Ed.  449. 

A  decision  that  the  acts  of  congress 
establishing  a  system  of  water  supply 
in  the  District  of  Columbia  and  regulat- 
ing the  method  of  assessment  are  con- 
stitutional and  that  an  assessment 
thereunder  was  valid  involves  the  valid- 
ity of  an  authority  exercised  under  a 
federal  statute.  Parsons  v.  District  of 
Columbia  (1898)  18  Sup.  Ct  521,  170' 
U.  S.  45,  42  L.  Ed.  943. 

A  suit  in  which  the  validity  of  a  regu- 
lation established  by  the  Commission- 
ers of  Patents,  under  the  authority  of 
R.  S.  §  482,  ante,  §  744,  for  the  conduct 
of  proceedings  in  the  Patent  Office,  is 
assailed,  is  one  in  which  there  is  drawn 
in  question  the  validity  of  "an  authori- 
ty exercised  under  the  United  States." 
U.  S.  ex  rel.  Steinmetz  v.  Allen  (1904) 
24  Sup.  Ct  416,  419,  192  U.  S.  543,  48 
L.  Ed.  555. 

A  suit  to  enjoin  the  maintenance  of  a 
party  wall  under  regulation  of  commis- 
sioners of  the  District  of  Columbia  un- 
der Act  June  14,  1878,  is  one  draw- 
ing in  question  validity  of  an  authority 
exercised  under  the  United  States. 
Smoot  V.  Heyl   (1913)   33  S.  Ct  336, 

(1802) 


227  U.  S.  518,  57  L.  Ed.  621,  affirming 
decree  (1910)  34  App.  D.  C.  480. 

A  decree  holding  invalid  a  depart- 
mental regulation  promulgated  to  carry 
into  effect  Food  and  Drugs  Act  June 
30,  1906,  post,  I  8717  et  seq.,  is  ap- 
pealable. U.  S.  V.  Antikamnia  Chemi- 
cal Co.  (1914)  34  Sup.  Ct  222,  231  U. 
S.  654,  58  L.  Ed.  419,  Ann.  Cas.  1915A, 
49. 

A  judgment  refusing  a  mandamus  to 
the  commissioner  of  patents  to  regis- 
ter a  trade-mark  is  not  reviewable  as 
drawing  in  question  the  validity  of  an 
authority  exercised  under  the  United 
States,  where  the  only  controversy  is 
as  to  the  construction  of  the  act  ol 
congress  under  which  registration  is 
claimed,  and  consequently  as  to  the 
nature  and  extent  of  the  commissioner's 
authority.  South  Carolina  v.  Seymour 
(1894)  153  U.  S.  353,  14  Sup.  Ct  871, 
38  L.  Ed.  742. 

Validity  of  an  authority  exercised 
under  the  United  States  was  not  drawn 
in  question  by  petition  for  mandamus 
to  compel  the  restoration  to  her  posi- 
tion in  the  classified  civil  service  of  a 
clerk  whose  contention  is,  not  that  the 
President  and  his  representatives  were 
without  authority  to  dismiss  her,  but 
that  her  dismissal  was  illegal  because 
the  requisite  formalities  prescribed  by 
the  civil  service  regulations  were  not 
observed.  U.  8.  v.  Taft  (1906)  27  S. 
Ct  148,  203  U.  S.  461,  51  L.  Ed.  269, 
dismissing  writ  of  error  (1904)  24 
App.  D.  C.  95. 

Validity  of  authority  exercised  under 
the  United  States  or  the  scope  of  any 
power  of  United  States  officers  was  not 
drawn  in  question  in  a  case  in  which 
the  validity  of  the  action  of  the  Land 
Department  in  withholding  a  patent  un- 
der Act  March  3,  1891,  |  7,  post, 
§  5113,  was  involved.  U.  S.  ex  rel. 
Champion  Lumber  Co.  v.  Fisher 
(1913)  33  S.  Ct  329,  227  U.  S.  445, 
57  L.  Ed.  591,  denying  petition  for  writ 
of  error  (1912)  39  App.  D..C.  158. 

Decision  refusing  mandamus  to  com- 
pel the  Secretary  of  the  Navy  to  record 
the  petitioner's  name  on  the  register 
of  retired  officers  of  the  navy  as  a  pay- 
master's clerk  held  not  one  in  which 
the  validity  of  an  authority  exercised 
under  the  United  States  or  the  power 
of  an  officer  of  the  United  States  was 
drawn  in  question.  U.  S.  ex  rel.  Fore- 
man v.  Meyer  (1913)  33  S.  Ct  331. 
227  U.  S.  452,  57  L.  Ed,  594,  denying 
petition  for  writ  of  error  (1912)  38 
App.  D.  C.  472. 

.  Where  the  unsuccessful  party  to  an 
appeal  based  his  appeal  on  the  claim 
that  the  other  party,  the  Secretary  of 
the  Interior,  misinterpreted  acts  of 
Congress,  but  conceded  his  authority 
in  the  premises,  his  application  for  a 
writ  of  error  will  be  denied.  U.  S.  v. 
Fisher  (1912)  38  App.  D.  C.  46,  writ  of 
certiorari  denied  (1912)  32  Sup.  Ct 
839,  225  U.  S.  708,  56  L.  Ed.  1267. 

A  writ  of  error  will  not  be  allowed 
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to  review  a  judgment  refusing  a  naval 
officer  a  mandamus  to  compel  the  Sec- 
retary of  the  Navy  to  place  relator's 
name  on  the  retired  list  with  the  rank 
of  rear  admiral,  when  such  officer  has 
been  retired  by  order  of  the  President 
with  the  grade  of  captain.  U.  S.  v. 
Myer  (1912)  39  App.  D.  C.  370. 

See  U.  S.  V.  Lynch  (1890)  11  Sup.  Ct. 
114,  137  U.  S.  280,  34  L.  Ed.  700,  for 
a  case  in  which  the  validity  of  an  au- 
thority under  the  United  States  was 
not  drawn  in  question.  And  see,  also, 
Baltimore  &  P.  R.  Co.  v.  Hopkins 
(1889)  9  Sup.  Ct.  503,  130  U.  S.  210, 
32  L.  Ed.  908. 

,  "Drawn  in  question*'  defined.  U.  S. 
V.  Fisher  (1913)  33  Sup.  Ct  329,  227 
U.  S.  445,  57  L.  Ed.  591. 

And  see  notes  under  ante,  {  1215. 

10.  Construction  of  any  law  of  the 
United  States  drawn  In  question.^Laws 

of  the  United  States  embrace  only  laws 
of  the  United  States  of  general  opera- 
tion and  do  not  include  local  laws. 
American  Security  &  T.  Co.  v.  District 
of  Columbia  (1912)  32  Sup.  Ct  553, 
224  U.  S.  491,  56  L.  Ed.  856;  Mc- 
Gowan  v.  Parish  (1913)  33  Sup.  Ct 
521,  228  U.  S.  312,  57  L.  Ed.  849; 
Washington  A.  &  Mt  V.  Ry.  Co.  v. 
Downey  (1915)  35  S.  Ct  406,  236  U. 
S.  190,  59  L.  Ed.  533,  dismissing  ap- 
peal (1913)  40  App.  D.  C.  147;  New- 
man V.  U.  S.  (1915)  35  Sup.  Ct  881, 
238  U.  S.  537,  59  L.  Ed.  1446. 

Whether  a  statute  is  general  or  local 
depends  on  the  exertion  of  legislative 
power  which  the  statute  shows  and  its 
general  operation.  Washington  A.  & 
Mt  V.  Ry.  Co.  V.  Downey  (1915)  35 
S,  Ct  406,  236  U.  S.  190,  59  L.  Ed. 
533,  dismissing  appeal  (1913)  40  App. 
D.  C.  147. 

Quo  warranto  sections  (Code  D.  O. 
|§  1538-1540),  authorizing  proceedings 
by  proper  officers  or  persons  against 
national  officers  of  the  United  States 
performing  duties  in  the  district,  must 
be  treated  as  general  laws  of  the  Unit- 
ed States.  Newman  v.  United  States 
of  America  ex  reL  Frizzell  (1915)  35 
S.  Ct  881,  238  U.  S.  537,  59  L.  Ed. 
1446. 

The  laws  contained  in  Code  D.  C.  and 
in  acts  of  Congress  limited  in  their 
operation  to  the  District  of  Columbia, 
such  as  acts  relating  to  the  condemna- 
tion of  land  for  street  extension  pur- 
poses, are  not  laws  of  the  United 
States.  American  Security  &  Trust 
Co.  V.  Rudolph  (1912)  38  App.  D.  C. 
32,  writ  of  error  denied  Same  v.  Com- 
missioners of  District  of  Columbia 
(1912)  32  S.  Ct  553,  224  U.  S.  491, 
56  L.  Ed.  856. 

Original  Employers'  Liability  Act  June 
11,  1906,  having  been  held  unconstitu- 
tional except  in  the  District  of  Colum- 
bia and  the  territories,  is  not  a  law  of 
the  United  States.  Washington,  A.  & 
Mt  V.  Ry.  Co.  V.  Downey  (1915)  35  S. 
Ct  406,  236  U.  S.  190,  59  L.  Ed.  533, 


dismissing   appeal    (1913)   40  App.   D. 

C.  147. 

The  provision  giving  right  to  unsuc- 
cessful parties  to  have  reviewed  any 
final  judgments  in  cases  in  which  the 
construction  of  any  law  of  the  United 
States  is  drawn  into  question  by  de- 
fendant does  not  apply  to  a  mandamus 
proceeding  in  which  the  Secretary  of 
the  Interior  is  the  respondent,  and  in 
which  the  final  decision  of  this  court 
was  in  his  favor  and  which  the  peti- 
tioner for  the  writ  seeks  to  have  re- 
viewed.   U.  S.  V.  Fisher  (1912)  38  App. 

D.  C.  46,  writ  of  certiorari  denied 
(1912)  32  S.  Ct.  839. 

A  writ  of  error  to  review  a  judgment 
refusing  a  naval  officer  a  mandamus  to 
compel  the  Secretary  of  the  Navy  to 
place  relator's  name  on  the  retired  list 
with  rank  of  rear  admiral  denipd  be- 
cause not  depending  on  the  construc- 
tion   of   any    statute.     U.    S.   v.    Myer 

(1912)  39  App.  D.  C.  370. 

A  writ  of  error  denied  because  the 
construction  of  a  law  of  the  United 
States  was  not  drawn  in  question  by 
defendant.  Coates  v.  District  of  Co- 
lumbia (1914)  42  App.  D.  C.  307. 

11.  Judgments  and  decrees  made  final. 

— A  judgment  in  a  criminal  case  cannot 
be  reviewed  on  writ  of  error.  Sinclair 
V.  District  of  Columbia  (1904)  24  S. 
Ct  212,  192  U.  S.  16,  48  L.  Ed.  322. 
Though  accused  was  convicted  under 
a  statute,  the  constitutionality  of  which 
is  involved.  Reagan  v.  District  of  Co- 
lumbia (1914)  41  App.  D.  C.  409.  See, 
as  to  appellate  jurisdiction  of  supreme 
court,  U.  S.  V.  More  (1805)  7  U.  S.  (3 
Cranch)  159,  2  L.  Ed.  397;  Farnsworth 
V.  Montana  (1889)  9  Sup.  Ct  253.  255, 
129  U.  S.  104,  32  L.  Ed.  616;  Keller 
V.  Ashford  (1890)  10  Sup.  Ct  494,  133 
U.  S.  610,  33  L.  Ed.  667;  In  re  Heath 
(1892)  144  U.  S.  92,  12  Sup.  Ct.  615, 
36  L.  Ed.  358;  Cross  v.  U.  S.  (1892) 
145  U.  S.  571,  12  Sup.  Ct  842,  36  L. 
Ed.  821;  In  re  Schneider  (1893)  148 
U.  S.  157,  13  Sup.  Ct  572,  37  L.  Ed. 
404;  Cross  v.  Burke  (1892)  13  Sup. 
Ct.  22,  146  U.  S.  82.  36  L.  Ed.  896  > 
U.  S.  V.  Wanamaker  (189.3)  13  Sup.  Ct. 
279,  147  U.  S.  149,  37  L.  Ed.  118;  In 
re  Chapman  (1895)  15  Sup.  Ct  331, 
332,  156  U.  S.  211,  39  L.  Ed.  401;  Bor- 
rego  V.  Cunningham  (1896)  17  Sup. 
Ct  182.  183.  18.-),  164  U.  S.  612,  41 
L.  Ed.  572:  Sinclair  v.  District  of  Co- 
lumbia (1904)  24  Sup.  Ct  212,  213, 
192  U.  S.  16,  48  L.  Ed.  322. 

A  writ  of  error  will  not  lie  to  review 
a  judgment  rendered  on  appeal  from 
the  Supreme  Court  of  the  District  of 
Columbia  in  proceedings  to  punish  an 
alleged  criminal  contempt  of  an  injunc- 
tion. Gompers  v.  U.  S.  (1914)  34  S. 
Ct.  693,  233  U.  S.  604,  58  L.  Ed,  1115, 
reversing    judgment    In    re     Gompers 

(1913)  40  App.  D.  C.  293. 

A  judgment  affirming  an  order  ad- 
judging a  person  not  a  party  to  a  cause 
guilty  of  contempt  is  final.  Pierre  v. 
U.  S.   (1911)  37  App.  D.  C.  582,  writ 
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of  certiorari  denied  (1912)  32  S.  Ct 
528. 

The  supreme  court  has  no  jurisdiction 
on  appeal  from  a  decree  affirming  a  de- 
cree of  the  supreme  court  of  the  dis- 
trict dismissing  a  bill  to  procure  an  ad- 
judication that  complainant  is  entitled 
to  the  issuance  of  a  patent  for  an  in- 
vention. Durham  y.  Seymour  (1896) 
16  Sup.  Ct  452,  453,  161  U.  S.  235,  40 
L.  Ed.  682. 

Jurisdiction  does  not  extend  to  a  case 
in  the  Court  of  Appeals  of  the  District 
of  Columbia  in  which  the  question  of 
authority  of  the  government  arises  un- 
der the  patent  laws.  U.  S.  ex  rel. 
Chott  V.  Ewlng  (1915)  35  S.  Ct  571, 
237  U.  S.  197,  59  L.  Ed.  913,  dismissing 
appeal  Moore  v.  U.  S.  ex  reL  Chott 
(1913)  40  App.  D.  C.  591. 

An  appeal  will  not  lie,  and  an  appli- 
cation for  allowance  of  appeal  will  be 
denied,  where  the  decree  reverses  a  de- 
cree of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  enjoining  the  Com- 
missioner of  Patents  from  striking  cer- 
tain applications  for  patents  from  the 
files  of  his  office,  and  proceeding  with 
an  investigation  as  to  whether  the  ap- 
plications had  been  fraudulently  altered 
or  changed.  Moore  v.  Heany  (1909)  34 
App.  D.  C.  31.  See  Parks  v.  Booth 
(1880)  102  U.  8.  96,  97,  26  L.  Ed.  54. 
See  notes  under  ante,  §  1218. 

12.  Mode  of  review.— Exceptions  to 
an  accounting  by  an  executrix  in  the 
Supreme  Court  sitting  as  an  orphans' 
court  are  reviewable  by  appeal  rather 
than  by  writ  of  error.  Kenaday  v.  Sin- 
nott  (1900)  21  Sup.  Ct  233,  235,  179 
U.  S.  606,  45  L.  Ed,  339. 

Writ  of  error  is  the  only  mode  of  re- 
viewing a  judgment  sustaining  an  as- 
sessment and  award  in  condemnation 
proceedings.  Metropolitan  R.  Co.  v. 
MacFarland  (1904)  25  Sup.  Ct  28,  31, 
195  U.  S.  322,  49  L.  Ed.  219. 

Equity  rule  22  for  transfer  of  action 
at  law,  erroneously  begun  in  equity, 
cannot  be  invoked  on  appeal  from  the 
Court  of  Appeals  of  the  District  of 
Columbia,  which  affirmed  decree  sus- 
taining a  demurrer  to  the  bill.  Curri- 
den  V.  Middleton  (1914)  34  S.  Ct  458, 
232  IT.  S.  633,  58  L.  Ed.  765,  affirming 
decree  (1911)  37  App.  D.  C.  568. 

A  judgment  of  fine  or  imprisonment 
in  proceedings  for  criminal  contempt 
of  an  injunction  is  not  reviewable  by 
appeal.  Gompers  v.  U.  S.  (1914)  34 
Sup.  Ct  603,  233  U.  S.  604,  58  L.  Ed. 
1115,  Ann.  Cas.  1915D,  1044. 

Order  admitting  will  to  probate  held 
a  final  judgment  reviewable  on  writ  of 
error  or  appeal  under  former  practice. 
Ormsby  v.  Webb  (1890)  10  Sup.  Ct.  478, 
134  U.  S.  47,  33  L.  Ed.  805.  See  Co- 
lumbia Heights  Realty  Co.  v.  Rudolph 
(1910)  30  Sup.  Ct  581,  583,  217  U.  S. 
547,  54  L.  Ed.  877,  19  Ann.  Cas.  854; 
Kurtz  V.  Moffitt  (ISSri)  6  Sup.  Ct.  148, 
149,  115  U.  S.  487,  29  L.  Ed.  458;  U. 

(1804) 


S.  V.  Eliason  (1842)  41  U.  S.  (16  Pet) 
291,  10  L.  Ed.  968.  And  see  notes  un- 
der ante,  i§  1120,  1214.  1215. 

13.  Scope  and  extent  of  review  and 
disposition  of  causes— The  supreme 
court  on  appeal  may  determine  all  ques- 
tions presented  by  the  record.  Smoat 
V.  Heyl  (1913)  33  Sup.  Ct  336,  227  D. 
S.  518.  57  L.  Ed.  621;  McGowan  v. 
Parish  (1915)  35  Sup.  Ct  543,  237  U. 
S.  285,  59  L.  Ed.  955,  reversing  decree 
Parish  V.  McGowan  (1912)  39  App.  D. 
0. 184.  See,  in  accord,  Spalding  v.  Ma- 
son (1896)  16  Sup.  Ct  592,  594,  161  U. 
S.  375,  40  L.  Ed.  738.  And  see  Ma- 
gruder  v.  Drury  (1914)  35  S.  Ct  77,. 
235  U.  S.  106,  59  L.  Ed.  151,  holding 
that  errors  not  of  a  fundamental  char- 
acter, not  presented  to  the  Court  of 
Appeals  of  the  District  of  Columbia, 
and  which  were  waived,  will  not  be  con- 
sidered on  appeal  which  lies  only  by 
reason  of  the  amount  involved.  And 
see,  also,  Ormsby  v.  Webb  (1890)  10 
Sup.  Ct  478,  134  U.  S.  47,  33  L.  Ed. 
805,  holding  that  on  appeal  from  or 
error  to  an  order  affirming  an  order 
admitting  a  will  to  probate  and  record, 
the  court  can  pass  on  all  questions  pre- 
sented in  a  bill  of  exceptions. 

The  Court  on  reversing  a  decree  of 
the  Court  of  Appeals  of  the  District  of 
Columbia  with  directions  to  af&rm  the 
decree  of  the  Supreme  Court  of  the 
district,  dismissing  bill  in  suit  to  enjoin 
an  army  officer  in  causing  guns  or  gun 
carriages  embodying  patented  inven- 
tions, may  direct  that  the  affirmance 
may  be  without  prejudice  to  proceed 
for  compensation  under  Act  June  25, 
1910.  Crozier  v.  Fried.  Krupp  Aktien- 
gesellschaf  t  (1912)  32  S.  Ct  488.  224  U. 
S.  290,  56  L.  Ed.  771,  reversing  judg- 
ment Fried.  Krupp  Aktiengesellschaft 
V.  Crozier  (1908)  32  App.  D.  0.  1,  15 
Ann.  Cas.  1108. 

The  court  is  not  limited  to  a  consid- 
eration of  the  points  presented  by 
plaintiff  in  error  on  a  writ  of  error  to 
review  a  judgment  which  reversed  a 
judgment  of  the  supreme  court  of  the 
District  of  Columbia,  but  must  enter 
the  judgment  which  should  have  been 
rendered  by  the  court  below  on  the 
record  then  before  it  Baker  v.  War- 
ner (1913)  34  Sup.  Ct  175,  231  U.  S. 
588,  58  L.  Ed.  384. 

A  decision  that  an  exterior  wall  of  a 
one- story  bay  window  is  not  a  party 
wall  within  building  regulations  is  not 
so  clearly  erroneous  as  to  require  re- 
versal. Smoat  V.  Heyl  (1913)  33  S.  Ct 
336,  227  U.  S.  518,  57  L.  Ed.  621,  af- 
firming decree  (1910)  34  App.  D.  C. 
480. 

An  allowance  to  two  trustees  appoint- 
ed to  perform  testamentary  trusts  of  5 
per  cent,  commission  on  the  principal 
and  10  per  cent,  on  the  income  will  not 
be  disturbed  on  appeal,  where  approved 
by  both  courts  below.  Magruder  v. 
Drury  (1914)  35  S.  Ct  77,  235  U.  & 
106,  59  L.  Ed.  151. 
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§  1228.  (Jud.  Code,  §  251.)  Certiorari  to  Court  of  Appeals,  Dis- 
trict of  Columbia. 
In  any  case  in  which  the  judgment  or  decree  of  said  court  of 
appeals  is  made  final  by  the  section  last  preceding,  it  shall  be  com- 
petent for  the  Supreme  Court  of  the  United  States  to  require,  by  cer- 
tiorari or  otherwise,  any  such  case  to  be  certified  to  it  for  its  review 
and  determination,  with  the  same  power  and  authority  in  the  case 
as  if  it  had  been  carried  by  writ  of  error  or  appeal  to  said  Supreme 
Court.  It  shall  also  be  competent  for  said  court  of  appeals,  in  any 
case  in  which  its  judgment  or  decree  is  made  final  under  the  section 
last  preceding,  at  any  time  to  certify  to  the  Supreme  Court  of  the 
United  States  any  questions  or  propositions  of  law  concerning  which 
it  desires  the  instruction  of  that  court  for  their  proper  decision;  and 
thereupon  the  Supreme  Court  may  either  give  its  instruction  on  the 
questions  and  propositions  certified  to  it,  which  shall  be  binding  upon 
said  court  of  appeals  in  such  case,  or  it  may  require  that  the  whole 
record  and  cause  be  sent  up  to  it  for  its  consideration,  and  thereupon 
shall  decide  the  whole  matter  in  controversy  in  the  same  manner  as 
if  it  had  been  brought  there  for  review  by  writ  of  error  or  appeal. 

Act  March  3,  1901,  c.  854,  §  234,  31  Stat.  1227.     Act  March  3,  1911,  c. 
231,  §  251,  36  Stat.  1159. 

Notes  of  Dooisions 

Certiorari,  autliority  to  grant.~Oer-  766,  4  Sup.  Ct.  69S,  28  L.  Ed.  692,  for 
tiorari  granted  with  the  assent  of  the  a  case  in  which  the  supreme  court  re- 
Attorney  General  to  settle  the  law  gov-  fused  certiorari  in  a  criminal  case.    See 
eming    conspiracy.      Hyde    v.    U.    S.  notes  ante,  fi  1217. 
(1911)  32  Sup.  Ct.  793,  225  U.  S.  347, 

66  L.  Ed.  1114,  Ann.  Cas.  1914A,  614.  Oertiflcatlon  of  questions.— See  notes 

See  Ex  parte  Hitz   (1884)   111  U.  S.  ante,  §  1216. 

§  1228a.  (Act  Sept.  6,  1916,  c.  448,  §  6.)     Time  for  application  for 
writ  of  error,  appeal,  or  certiorari. 

No  writ  of  error,  appeal,  ©r  writ  of  certiorari  intended  to  bring  up 
any  cause  for  review  by  the  Supreme  Court  shall  be  allowed  or  en- 
tertained unless  duly  applied  for  within  three  months  after  entry 
of  the  judgment  or  decree  complained  of:  Provided,  That  writs  of 
certiorari  addressed  to  the  Supreme  Court  of  the  Philippine  Islands 
may  be  granted  if  application  therefor  be  made  within  six  months. 
(39  Stat.) 

This  section  was  §  6  of  Act  Sept  6,  1916,  c.  448,  cited  above. 

See  note  to  §  1225b,  ante. 

§  1229.  (Jud.  Code,  §  252.)     Appellate  jurisdiction  under  the  bank- 
ruptcy act. 

The  Supreme  Court  of  the  United  States  is  hereby  invested  with 
appellate  jurisdiction  of  controversies  arising  in  bankruptcy  pro- 
ceedings, from  the  courts  of  bankruptcy,  from  which  it  has  appel- 
late jurisdiction  in  other  cases;  and  shall  exercise  a  like  jurisdic- 
tion from  courts  of  bankruptcy  not  within  any  organized  circuit 
of  the  United  States  and  from  the  supreme  court  of  the  District 
of  Columbia. 

An  appeal  may  be  taken  to  the  Supreme  Court  of  the  United  States 
from  any  final  decision  of  a  court  of  appeals  allowing  or  rejecting 
a  claim  under  the  laws  relating  to  bankruptcy,  under  such  rules  and 
within  such  time  as  may  be  prescribed  by  said  Supreme  Court,  in 
the  following  cases  and  no  other : 

First.  Where  the  amount  in  controversy  exceeds  the  sum  of  two 
thousand  dollars,  and  the  question  involved  is  one  which  might  have 
been  taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a 
State  to  the  Supreme  Court  of  the  United  States ;  or 

Second.  Where  some  justice  of  the  Supreme  Court   shall  certify 
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that  in  his  opinion  the  determination  of  the  question  involved  in  the 
allowance  or  rejection  of  such  claim  is  essential  to  a  uniform  (in- 
struction of  the  laws  relating  to  bankruptcy  throughout  the  United 
States. 

Controversies  may  be  certified  to  the  Supreme  Court  of  the  United 
States  from  other  courts  of  the  United  States,  and  the  former  court 
may  exercise  jurisdiction  thereof,  and  may  issue  writs  of  certiorari 
pursuant  to  the  provisions  of  the  United  States  laws  now  in  force 
or  such  as  may  be  hereafter  enacted. 

Act- July  1,  1898,  c.  541,  f§  24,  25,  30  Stat.  553.  Act  March  3,  1911,  c. 
231,  §  252,  36  Stat.  1159. 

The  provisions  as  to  the  appellate  jurisdiction  of  the  Supreme  Court  made 
by  the  Bankruptcy  Act,  Act  July  1,  1898,  c.  541,.  §§  24,  25,  are  set  forth  post, 
§§  9608,  9609. 

Notes  of  Deoiiions 

Jurisdiction  in  general.— The  jurisdic- 
tion given  cannot  be  expanded  beyond 
the  letter  of  the  statute,  which  is  an 
exception  to  the  general  rule  as  to  ap- 
peals or  writs  of  error,  Holden  v. 
Stratton  (1903)  24  Sup.  Ct.  45,  191  U. 
S.  115,  48  L.  Ed.  116. 

An  appeal  will  not  lie  from  a  judg- 
ment of  a  circuit  court  of  appeals, 
which  affirmed  a  judgment  of  the  bank- 
ruptcy court,  refusing  to  grant  a  dis- 
charge in  bankruptcy,  but  the  only  ap- 
peal contemplated  is  from  the  bankrupt- 
cy court  to  the  circuit  court  of  appeals. 
James  v.  Stone  &  Co.  (1913)  33  Sup. 
Ct.  351,  227  U.  S.  410,  57  L,  Ed.  573. 

A  decision  that  a  creditor  is  entitled 
to  have  his  claim  allowed  against  the 
bankrupt  estate  of  a  partner  as  well  as 
against  the  bankrupt  firm,  proceeds  up- 
on a  principle  of  general  law,  broad 
enough  to  sustain  it  without  reference 
to  Bankr.  Act  July  1,  1898,  c.  541.  and 
is  not  reviewable  in  the  Supreme  Court. 
Chapman  v.  Bo  wen  (1907)  28  Sup.  Ct. 
32,  33,  207  U.  S.  89,  52  L.  Ed.  116. 

Bankruptcy  Act,  §  24,  incorporated  in- 
to this  section,  relates  to  controversies 
arising  in  bankruptcy  proceedings  in 
the  exercise  by  the  bankruptcy  courts 
of  the  jurisdiction  to  settle  the  estates 
of  bankrupts  and  determine  controver- 
sies in  relation  thereto.  Hewit  v.  Ber- 
lin Machine  Works  (1904)  24  Sup.  Ct. 
GOO,  194  U.  S.  296,  48  L.  Ed.  986. 

Controversies  in  bankruptcy  proceed- 
ings do  not  include  mere  steps  in  bank- 
ruptcy, but  embrace  controversies 
which  are  not  of  that  inherent  charac- 
ter, though  they  may  arise  in  the  course 
t)t  proceedings  in  bankruptcy.  The 
mere  allowing  or  disallowing  of  a  claim 
is  not  a  controversy  arising  in  bank- 
ruptcy. Teflft,  Weiler  &  Co.  v.  Mun- 
suri  (1911)  32  Sup.  Ct.  67,  222  U.  S. 
114,  56  L.  Ed.  118. 

A\Tiether  an  order  of  the  bankruptcy 
court  from  which  no  appeal  was  taken, 
postponing  a  pttt  of  the  claim  of  an 
officer  of  a  bankrupt  corporation  to  the 
claim  of  an  intervener,  was  correctly 
interpreted  by  the  referee  and  court  in 
the  distribution  directed  by  a  subse- 
quent administrative  order,  is  not  one 
concerning  the  allowance  or  rejection 
of  a  claim,  but  is  a  matter  arising  in 
the  administration  of  the  bankrupt  es- 
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tate,  which  the  Supreme  Court  is  not 
empowered  to  review.  Wynkoop.  H.  C. 
Co.  v.  Gaines  (1913)  33  Sup.  Ct  214, 
227  U.  S.  4,  57  L.  Ed.  391. 

As  to  district  court  of  Porto  Rico  be- 
ing court  of  bankruptcy  not  within  an 
organized  circuit  of  the  United  States, 
see   Tefft,    Weiler    &   Co.    v.    Munsuri 

(1911)  32  Sup.  Ct.  67,  222  U.  S.  114, 
56    L.    Ed.    118.      See    In    re    Loving 

(1912)  32  Sup.  Ct.  446,  224  U.  S.  183, 
56  L.  Ed.  725;  Frederic  L.  Grant  Shoe 
Co.  V.  W,  M.  Laird  (1909)  29  Sup.  Ct. 
332,  212  U.  S.  445,  53  L.  Ed.  591; 
Western  Tie  &  Timber  Co.  v.  Brown 
(1905)  25  Sup.  Ct  339,  340,  196  U.  S. 
502,  49  L.  Ed.  571;  Hall  v.  Allen  (1870) 
12  Wall.  452,  454,  20  L.  Ed.  458;  Mead 
V.  Thompson  (1872)  15  Wall.  635,  639, 
21  L.  Ed.  242;  Coit  v.  Robinson  (1873) 
19  Wall.  274,  281,  22  L.  Ed.  152;  Con- 
ro  v.  .Crane  (1876)  94  U.  S.  441,  443, 
24  L.  Ed.  145.  And  see  post,  Title  61, 
••Bankruptcy." 

Final  decisions  allowing  or  rejecting 
a  claim.— A  decision  affirming  a  ruling 
of  the  bankruptcy  court  an  issue  wheth- 
er petitioning  creditors  held  provable 
claims  is  not  final.  J.  W,  Calnan  Co. 
V.  Doherty  (1912)  224  U.  S.  145.  32 
Sup.  Ct.  460,  56  L.  Ed.  702.  See  Wis- 
wall  V.  Campbell  (1876)  93  U.  S.  347, 
348.  23  L.  Ed.  923.     And  see  post,  H 

9608,  9609. 

Cases  Involving  a  federal  question.— 

See  notes  under  ante,  §  1214,  and  post. 
§§  9008,  9609. 

Amount  In  controversy.— See  notes 
under  ante,  |  1218,  and  post,  U  9608, 

9609,  and  notes  thereunder.  And  se^ 
Coit  V.  Robinson  (1873)  19  Wall.  274, 
281,  22  L.  Ed.  152;  Knickerbocker  Ins. 
Co.  V.  Comstock  (1872)  16  WaU.  258, 
267,  21  L.  Ed.  493. 

Certification  by  supreme  court  Jus- 
tice.—See  post,  §  9609,  and  notes  there- 
under. 

Controversies  certified  from  other 
courts^-See  post,  §  9609,  and  notes 
thereunder. 

Certiorari.— -See  notes  under  ante,  | 
1217,  and  post,  §  9609. 

An  appeal  from  a  decree  of  the  cir- 
cuit court  of  app;;al8  in  a  controversy 
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arising    in    a    bankruptcy    proceeding  there    is    evidence    authorizing    same, 

opens  up  the  whole  case.    Houghton  v.  Hobbs  v.  Head  &  Dowst  Co.  (1914)  34 

Burden  (1913)  33  Sup.  Ot  491,  228  U.  S.  Ct.  253,  231  U.  S.  692,  58  L.  Ed.  440, 

S.  161.  57  L.  Ed.  780.  affirming  decree   (1911)   184  Fed.  409, 

A   master's   finding   followed   by  the  106  C.  C,  A.  519,  and  (1911)  185  Fed. 

District  Court  and  the  Circuit  Court  of  1006,  107  C.  C.  A.  663. 
Appeals   will  not  be  disturbed   where  See  notes  to  post,  §§  9608,  9609. 

§  1230.  (Jud.  Code,  §  253.)  Precedence  of  writs  of  error  to  State 
courts. 
Cases  on  writ  of  error  to  revise  the  judgment  of  a  State  court 
in  any  criminal  case  shall  have  precedence  on  the  docket  of  the  Su- 
preme Court,  of  all  cases  to  which  the  Government  of  the  United 
States  is  not  a  party,  excepting  only  such  cases  as  the  court,  in  its 
discretion,  may  decide  to  be  of  public  importance. 

R.  S.  §  710.      Act  March  3,  1911,  c  231,  §  253,  36  Stat.  1160. 

Notes  of  Decisions 

Precedence  of  causes.— See  Barry  v.  Central  R  Co.  (1876)  93  U.  S.  412,  23 

Mercein  (1846)  45  U.  S.  (4  How.)  574.  L.  Ed.  933.    And  see  post,  {  1581,  and 

11  Im  Ed.  1108;  U.  S.  v.  Norton  (1875)  notes  thereunder,  and  post,  {  8824. 
91  U.  S.  558,  23  L.  Ed.  250;  Sage  y. 

§  1231.  (Jud.  Code,  §  254.)     Cost  of  printing  records. 

There  shall  be  taxed  against  the  losing  party  in  each  and  ev- 
ery cause  pending  in  the  Supreme  Court  the  cost  of  printing  the 
record  in  such  case,  except  when  the  judgment  is  against  the  United 
States. 

Act  March  3,  1877,  c  105,  19  Stat  344.     Act  March  3,  1911,  c.  231,  | 
254,  36  Stat  1200. 

Note*  of  Deoisloiu 

Cost   paid  by  government^-The  Act  Disbursements    by    counsel.— It    has 

of  March  '3,  1877,  is  still  in  force,  and  never  been  the  practice  of  the  Supreme 

the  cost  of  printing  all  records  in  the  Court  in  cases  brought  before  it  under 

Supreme  Court  paid  by  the  government  its  appellate  jurisdiction  to  tax  as  costs 

musit  by  law,  be  taxed  to   the  losing  ^sbursements   by   counsel   or   tax   for 

party.    Indianapolis  &  St  L.  R.  Co.  v.  printing     briefs.     Ex     parte     Hughes 

CoUector    (1877)  96  U.   S.  594,  24  L.  (1885)  5  Sup.  Ct  1008,  114  U.  S.  548, 

Ed.  825.  29  L.  Ed.  281. 

§  1232.  (Jud.  Code,  §  255.)     Women  may  be  admitted  to  practice. 

Any  woman  who  shall  have  been  a  member  of  the  bar  of  the 
highest  court  of  any  State  or  Territory,  or  of  the  Court  of  appeals 
of  the  District  of  Columbia,  for  the  space  of  three  years,  and  shall 
have  maintained  a  good  standing  before  such  court,  and  who  shall 
be  a  person  of  good  moral  character,  shall,  on  motion,  and  the 
production  of  such  record,  be  admitted  to  practice  before  the  Supreme 
Court  of  the  United  States. 

Act  Feb.  15,  1879,  c.  81,  20  Stat  292.    Act  March  3,  1911,  c.  231,  {  255, 
36  Stat  1160. 

RULES  OF  THE  SUPREME  COURT  OF  THE  UNITED 

STATES  * 

RULE  1 

Ci^^RK. — 1.  The  clerk  of  this  court  shall  reside  and  keep  the  office 
at  the  seat  of  the  national  government,  and  he  shall  not  practise,  either 
as  attorney  or  counselor,  in  this  court,  or  in  any  other  court,  while  he 
shall  continue  to  he  clerk  of  this  court, 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to  be 
taken  from  the  court  room,  or  from  the  office,  without  on  order  from 
the  court,  except  as  provided  by  rule  10. 

*  The  rules  are  indexed  under  the  heading  Supreme  Court  Rules  in  the  general  Index  In 
volume  12.  The  equity  and  admiralty  rules  of  the  Supremo  Court  are  printed  and  anno- 
tated under  section  1636,  post 

(1807) 
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RULE  2 

Attorneys  and  Counselors. — 1,  It  shall  be  requisite  to  the  admis* 
sion  of  attorneys  or  counselors  to  practice  in  this  court,  that  they  shall 
have  been  such  for  three  years  past  in  the  highest  courts  of  the  states 
to  which  they  respectively  belong,  and  that  their  private  and  profes- 
sional characters  shall  appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following  oath  or 
affirmation,  \  viz,  : 

I, ,  do  solemnly  swear  (or  affirm)  that  I  will  demean 

myself,  as  an  attorney  and  counselor  of  this  court,  uprightly  and  ac- 
cording to  law;  and  that  I  will  support  the  Constitution  of  the  United 
States. 

RULE  3 

Practice. — This  court  considers  the  former  practice  of  the  courts 
of  King's  bench  and  of  chancery,  in  England,  as  affording  outlines  for 
the  practice  of  this  court;  and  will,  from  time  to  time,  make  such  al- 
terations therein  as  circumstances  may  render  necessary. 

Notes  of  Decisions 

Departure  from  English  practlce^-In  ties,  or  defeat  the  purposes  of  justice, 

cases  of  original  jurisdiction,   the   su-  California  v.  Southern  Pac.  Co.  (1805) 

preme  court  is  not  bound  to  follow  the  157  U.  S.  229,  15  Sup.  Ct  591,  39  I* 

English  practice  when  it  would  embar-  Ed.  683. 
rass  the  case  by  unnecessary  technicali- 

RULE  4 

Bill  o^  Exceptions. — The  judges  of  the  district  courts  in  allow- 
ing bills  of  exception  shall  give  effect  to  the  following  rules: 

1.  No  bill  of  exceptions  shall  be  allowed  which  shall  contain  the 
charge  of  the  court  at  large  to  the  jury  in  trials  at  common  law,  upon 
any  general  exception  to  the  whole  of  such  charge.  But  the  party  ex- 
cepting shall  be  required  to  state  distinctly  the  several  matters  of  law 
in  such  charge  to  which  he  excepts;  and  those  matters  of  law,  and 
those  only,  shall  be  inserted  in  the  bill  of  exceptions  and  allowed  by 
the  court. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a  bill  of 
exceptions  as  may  be  necessary  to  present  clearly  the  questions  of  law 
involved  in  the  rulings  to  which  exceptions  are  reserved,  and  such  evi- 
dence as  is  embraced  therein  shall  be  set  forth  in  condefised  and  nar- 
rative form,  save  as  a  proper  understanding  of  the  questions  presented 
may  require  that  parts  of  it  be  set  forth  otherwise. 

Notes  of  Decisions 

Proceedings  not  part  of  record  unless  and  dated.     Id.     But  see  Generes  ▼. 

made  so  by  bill  of  exceptions^ee  notes  Campbell  (1870)  78  U.  S.  (11  Wall.) 

to  Rule  8,  post  193,  20  L.  Ed.  110,  and  Herbert  v.  But- 

Form  and  certiflcatlon^Entries  in  the  l^^i^^^^)  ^^  ^'  S.  319.  24  L,  Ed.  958. 
minutes  of  the  clerk  of  a  territorial  i^olding  that"  a  seal  is  unnecessary, 
court,  stating  in  a  very  brief  and  gen-  Where  a  bill  of  exceptions,  instead  of 
eral  manner  the  proceedings  of  the  stating  distinctly  the  matters  of  law 
court,  and  that  they  were  excepted  to  in  the  charge  which  are  excepted  to,  re- 
by  counsel,  but  not  giving  the  partic-  fers  to  an  exhibit  annexed  containing 
ulars  and  not  authenticated  by  the  trial  the  evidence,  with  minutes  that  certain 
judge,  do  not  present  the  action  of  the  parts  of  it  were  objected  to,  and  anoth- 
court  and  the  exceptions  in  such  form  er  exhibit  containing  the  charge  in  full, 
that  the'  United  States  supreme  court  with  the  stenographer's  notes  of  a  con- 
can  take  notice  of  them.  Toung  v.  Mar-  versation  afterwards  showing  that  conn- 
tin  (1869)  75  U.  S.  (8  WaU.)  354,  19  sel  "excepted"  to  that  part  of  the  charge 
L.   Ed.  418.  which  bore  upon  a  certain  subject,  or  to 

A  bill  of  exceptions,  to  constitute  part  the  refusal  of  the  court  to  charge  as 

of  the  record,  must  be  signed,  sealed,  orally  requested  in  the  course  of  that 

(1808) 
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conversation,  the  bill  is  insufficient  in 
form,  and  will  not  be  considered  by  the 
supreme  court.  Hanna  v.  Maas  (1887) 
7  Sup.  Ct  1055, 122  U.  S.  24,  30  K  Ed. 
1117. 

Separate  bills  of  exception  for  each 
separate  matter  are  not  required,  and 
all  the  alleged  errors  at  a  trial  may  be 
incorporated  in  one  bill;  but  only  so 
much  of  the  testimony  or  proceedings 
should  be  set  out  as  is  necessary  to 
present  clearly  each  matter  excepted  to. 
Lees  V.  U.  S.  (1893)  14  Sup.  Ct.  163, 
150  U.  S.  476,  37  L.  Ed.  1150. 

The  statement  in  the  concluding  sen- 
tence of  a  bill  of  exceptions  that,  at  the 
request  of  counsel,  the  judge  "did  put 
his  seal  to  this  bill  of  exceptions,"  shows 
that  his  authentication  extends  to  the 
entire  bill,  as  prepared  and  presented, 
although  the  two  preceding  sentences 
would  seem  to  indicate  that  the  only 
purpose  of  counsel  was  to  preserve  ex- 
ceptions to  the  charge.    Id. 

A  paper  in  the  record  on  writ  of  er- 
ror, styled  "Exceptions  to  the  Charge 
to  Jury,"  initialed  "J.  B.  McP.,  Trial 
Judge,"  and  signed  by  the  plaintiff,  is 
not  a  bill  of  exceptions.  U.  S.  ex  reL 
Kinney  v.  United  States  Fidelity  & 
Guaranty  Co.  (1911)  82  Sup.  Ct  101, 
222  U.  S.  283,  56  L.  Ed.  200.  affirming 
judgment  (1911)  186  Fed.  477,  108  C. 
C.  A.  455,  which  affirms  Kinney  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  (C. 
C.  1910)  182  Fed.  1005. 

Contents  of  biiis  of  exceptions^Bills 
of  exceptions  must  show  affirmatively 
that  the  exceptions  were  taken  during 
the  trial,  and  not  after  the  return  of 
verdict  Pacific  Exp.  Co.  v.  Malin 
(1889)  132  U.  S.  531,  10  Sup.  Ct  166, 
33  L.  Ed.  204,  450. 

—  Testimony  and  objections  there- 
to^^In  a  case  at  common  law,  the  facts, 
and  not  the  testimony  should  be  brought 
up  by  the  bill  of  exceptions.  Armstrong 
V.  Toler  (1826)  24  U.  S.  (11  Wheat) 
258,  6  li.  Ed.  468. 

A  bill  must  either  embody  or  plainly 
refer  to  the  testimony  on  which  its  al- 
legations are  grounded.  Russell  v.  Ely 
(1802)  67  U.  S.  (2  Black)  575,  17  L. 
Ed.  258. 


—  Exceptions  to  Instructions^— The 

practice  of  inserting  the  judge's  charge 
in  extenso  in  a  bill  of  exceptions  is  im- 
proper. Carver  v.  Jackson  (1830)  29 
U.  S.  (4  Pet)  1,  7  L.  Ed.  761;  Conar 
V.  Pacific  Ins.  Co.  (1832)  31  U.  S.  (6 
Pet)  262,  8  L.  Ed.  392;  ZeUer  v.  Bck- 
ert  (1846)  45  U.  S.  (4  How.)  289,  11 
L.  Ed.  979. 

^  A  bill  of  exceptions  must  specify  ob- 
jections, and  a  general  exception  to  the 
refusal  of  the  court  to  give  instructions 
asked  for,  without  stating  the  objections 
upon  which  the  exception  is  based,  is 
insufficient  Chateaugay  Ore  &  Iron 
Co.  V.  Blake  (1892)  12  Sup.  Ct  731, 
144  U.  S.  476,  36  L.  Ed.  510. 

In  an  action  to  recover  for  personal 
injuries,  plaintiff  asked  six  instructions, 
of  which  the  court  gave  two,  declined  to 
give  one,  and  declined  to  give  the  other 
three,  except  as  covered  by  the  general 
charge.  The  whole  charge  was  incor- 
porated into  the  bill  of  exceptions, 
which  concluded :  "To  which  refusal  and 
charge  .  ♦  ♦  •  plaintiff  excepted,  and 
tendered  this  bill  of  exceptions,"  etc. 
Held,  that  this  exception  was  insuffi- 
cient. Jones  V.  East  Tennessee,  V.  & 
G.  R.  Co.  (1895)  15  Sup.  Ct  719,  157 
U.  S.  682,  89  L.  Ed.  856.  See,  also, 
notes  in  line  38  under  §  1653,  post 

Construction  of  bills  of  exception.— A 

general  statement  in  a  bill  of  exceptions 
in  an  action  on  a  bond  to  secure  per- 
formance of  a  building  contract,  that  the 
plaintiff  gave  evidence  by  several  wit- 
nesses that  the  buildings  were  not  com- 
pleted according  to  the  plans  and  speci- 
fications,- in  the  particulars  set  forth  in 
the  assignment  of  breaches  of  such  con- 
tract, and  that  the  value  by  reason  of 
the  omissions,  structural  defects,  and 
defective  materials,  was  from  $2,000  to 
$3,000  less  on  each  building  than  if 
they  had  been  so  completed,  furnishes 
no  basis  for  the  assertion  that  there 
was  no  evidence  of  the  amount  of  dam- 
age sustained  from  each  of  the  breach- 
es of  the  contract,  but  only  of  the  total 
damage.  Mercantile  Trust  Co.  v.  Hen- 
sey  (1907)  27  Sup.  Ct  535,  205  U.  S. 
208,  51  L.  Ed.  811,  10  Ann.  Cas.  572, 
affirming  judgment  (1906)  27  App.  D.  C. 
210. 


RULE  5 

Process. — 1,  All  process  of  this  court  shall  be  in  the  name  of  the 
President  of  the  United  States,  and  shall  contain  the  Christian  names, 
as  well  as  the  surnames,  of  the  parties. 

S,  When  Process  at  common  law  or  in  equity  shall  issue  against  a 
state,  the  same  shall  be  served  on  the  governor,  or  chief  executive  mag- 
istrate, and  attorney  general  of  such  state. 

S,  Process  of  subpoena,  issuing  out  of  this  court,  in  any  suit  in  eq- 
uity, shall  be  served  on  the  defendant  sixty  days  before  the  return  day 
of  the  said  process;  and  if  the  defendant,  on  such  service  of  the  sub- 
poena, shall  not  appear  at  the  return  day,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte. 

Notes  of  Decisions 

Service  of  process  on  stated— In  a  suit      against   another,    the    service    of   the 
in    the    supreme    court    by    one    state      process  of  the  court  on  the  governor 
2  U.S.CoMP.'16— 114  (1809) 
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and  attorney  general  of  the  defendant  state  of  Georgia."     Florida  v.  Georgia 

state,  60  days  before  the  return  day  of  (1850)  52  U.  S.  (11  How.)  293,  13  L. 

the  process,  is  sufficient.    New  Jersey  v.  Ed.  702. 

^V lT^^o7^^^^  ^  ^'  ®'  ^^  ^**^'^  ^^'         ^^''^'^^  ®^  subpoena  In  equlty^Where 

7^'  ^  subp<Kna  issues  out  of  the  supreme 

On  the  filing  of  a  bill  in  equity  in  the  court  to  the  United  States  in  any  suit 

supreme   court   of    the    United    States,  in  equity,  it  should  be  served  on  the  de- 

by  the  state  of  Florida  against  the  state  fendant  60  days  before  the  return  daj 

of  Georgia,  the  court  directed  that  pro-  of  the  writ    Grayson  v.  Virginia  (1796) 

cesB    of    subpoena    issue    against    "the  3  U.  S.  (3  DalL)  320,  1  L.  Ed.  619. 


RULE  6 

Motions. — 1,  All  motions  to  the  court  shall  he  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of  the  mo- 
tion, 

2.  Forty-five  minutes  on  each  side  shall  be  allowed  to  the  argument 
of  a  motion,  and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

If,.  All  motions  to  dismiss  writs  of  error  and  appeals,  except  motions 
to  docket  and  dismiss  under  rule  9,  must  be  submitted  in  the  first  in- 
stance on  printed  briefs  or  arguments.  If  the  court  desires  further 
argument  on  that  subject,  it  will  be  ordered  in  connection  with  the 
hearing  on  the  merits.  The  party  moving  to  dismiss  shall  serve  notice 
of  the  motion,  with  a  copy  of  his  brief  of  argument,  on  the  counsel 
for  plaintiff  in  error  or  appellant  of  record  in  this  court,  at  least  three 
weeks  before  the  time  fixed  for  submitting  the  motion,  in  all  cases  ex- 
cept where  the  counsel  to  be  notified  resides  west  of  the  Rocky  Mounr 
tains,  in  which  case  the  notice  shall  be  at  least  thirty  days.  Affidavits 
of  the  deposit  in  the  mail  of  the  notice  and  brief  to  the  proper  address 
of  the  counsel  to  be  served,  duly  postpaid,  at  such  time  as  to  reach 
him  by  due  course  of  mail,  the  three  weeks  or  thirty  days  before  the 
time  fixed  by  the  notice,  will  be  regarded  as  prima  facie  eiAdence  of 
service  on  counsel  who  reside  without  the  District  of  Columbia.  On 
proof  of  such  service,  the  motion  will  be  considered,  unless,  for  sat- 
isfactory reasons,  further  time  be  given  by  the  court  to  either  party. 

5.  The  court  in  any  pending  cause  will  receive  a  motion  to  affirm 
on  the  ground  that  it  is  manifest  that  the  writ  or  appeal  was  taken  for 
delay  only,  or  that  the  questions  en  which  the  decision  of  the  cause 
depend  are  so  frivolous  as  not  to  need  further  argument.  The  same 
procedure  shall  apply  to  and  control  such  motions  as  is  provided  for 
in  cases  of  motions  to  dismiss  under  paragraph  4  of  this  rule. 

6.  Although  the  court  upon  consideration  of  a  motion  to  dismiss  or 
a  motion  to  affirm  may  refuse  to  grant  the  motion,  it  may  nevertheless, 
if  the  conclusion  is  arrived  at  that  the  case  is  of  such  a  character  as 
not  to  justify  extended  argument,  order  the  cause  transferred  for 
hearing  to  a  summary  docket.  The  hearing  of  the  causes  on  such 
docket  will  be  expedited,  the  court  providing  from  time  to  time  for 
such  speedy  disposition  of  the  docket  as  the  regular  order  of  business 
may  permit,  and  on  the  hearing  of  such  causes  one-half  hour  will  be 
allowed  each  side  for  oral  argument. 

7.  The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  to  the  contrary),  but  will  devote  that  day  to  the 
other  business  of  the  court.  The  motion  day  shall  be  Monday  of 
each  week;  and  motions  not  required  by  the  rules  of  the  court  to  be 
put  on  the  docket  shall  be  entitled  to  preference  immediately  after  the 
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reading  of  opinions,  if  such  motions  shall  be  made  before  the  court 
shall  have  entered  upon  the  hearing  of  a  case  upon  the  docket. 


Notes  of 
Practice  upon  motions^-In  cases  of 
original  jurisdiction  in  equity  in  the  su- 
preme court,  a  motion  for  leave  to  file 
a  bill  will  be  heard  only  on  the  part  of 
the  complainant,  10  printed  copies  of  the 
bill  to  be  filed  with  the  clerk  before  the 
hearing.  Georgia  v.  Grant  (1867)  73 
U.  S.  (6  Wall.)  241,  18  L.  Ed.  848. 

Where  a  party  prosecutes  a  suit  as 
a  representative  creditor,  and  the  other 
creditors,  until  notice  to  the  contrary, 
have  the  right  to  rely  upon  him  to  pro- 
tect their  interest  in  the  subject-matter 
of  the  litigation,  a  notice,  by  the  appel- 
lees, of  a  motion  to  dismiss  an  appeal 
where  he  is  the  appellant,  served  upon 
counsel  representing  him  and  the  other 
creditors,  is  insufficient  and  irregular, 
if  it  does  not  specify  the  time  when  such 
motion  will  be  made,  although  he  may 
have  entered  into  a  stipulation  with  the 
appellees,  consenting  to  a  dismissal  of 
the  appeal  on  their  paying  the  costs. 
Olenny  v.  Langdon  (1876)  94  U.  S.  604, 
24  L.  Ed.  237. 

Motions  to  dismiss  or  affirm .^As 

a  general  rule,  oral  argument  is  not 
allowed  by  the  supreme  court  on  motion 
to  dismiss  appeals  or  writs  of  error. 
Carey  v.  Houston  &  T.  C.  Ry.  Co. 
(1893)  14  Sup.  Ct.  63,  150  U.  S.  170, 
37  UEd.  1041,  dismissing  appeal  (C.  C. 
1892)  52  Fed.  671. 

A  motion  to  dismiss,  for  want  of  ju- 
risdiction, an  appeal  to  the  federal  Su- 
preme Court  from  a  Circuit  Court  of 
Appeals,  is  not  premature  because  the 
record  has  not  been  printed,  where  the 
Supreme  Court  is  advised  as  to  the  mat- 
ter from  a  printed  transcript  of  the 
proceedings  in  the  District  Court.  Laz- 
arus. Michel  &  Lazarus  v.  Prentice 
(1914)  34  Sup.  Ct.  851,  234  U.  S.  263, 
58  L.  Ed.  1305,  dismissing  appeal  Musi- 
ca  V.  Prentice  (1914)  211  Fed.  326, 
127  C.  C.  A.  575. 

Plaintiff  in  error  or  appellant  may, 
with  a  motion  to  dismiss  the  writ  of 
error  or  the  appeal,  unite  a  motion  to 
affirm  the  judgment  or  the  decree;  but 
where  there  is  no  color  of  right  to  a 
dismissal,  the  case  being  clearly  within 
the  jurisdiction  of  the  court,  a  motion  to 
affirm,  merely,  will  not  be  sustained. 
Whitney  v.  Cook  (1878)  99  U.  S.  607, 
25  L.  Ed.  446;  Hinckley  v.  Morton 
(1880)  103  U.  S.  764,  26  L.  Ed.  458; 
Foster  v.  State  of  Kansas  (1884)  5  Sup. 
Ct  8,  97,  112  U.  S.  205,  28  L.  Ed.  65)6; 
Davies  v.  U.  S.  (18S5)  5  Sup.  Ct.  696, 
113  U.  S.  687,  28  L  Ed.  1149;  Gaines 
v.  Same  (1885)  5  Sup.  Ct.  607,  113 
r.  S.  687,  28  L.  Ed.  1150;  Spies  v. 
nUnois  (1887)  123  U.  S.  131,  8  Sup. 
Ct.  21,  31  L.  Ed.  80;  City  of  New  Or- 
leans V.  Louisiana  Const.  Co.  (1889)  9 
Sup.  Ct,  223,  129  U.  S.  45,  32  L.  Ed. 
607. 

This  practice  is  proper  upon  motions 
in  open  court  for  the  allowance  of  a 
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writ  of  error.  Spies  v.  Illinois  (1887)  8 
Sup.  Ct.  22, 123  U.  S.  131,  31  L.  Ed.  80. 
A  motion  to  dismiss  a  suit  in  the  sa« 
preme  court  of  the  United  States,  on 
the  ground  that  a  suit  against  a  state 
officer  is  in  effect  a  suit  against  the 
state,  will  not  be  sustained,  since  the 
objection  goes  to  the  merits  of  the  case, 
and,  even  if  it  goes  to  the  jurisdiction 
should  not  be  raised  by  motion,  but  by 
demurrer  or  other  pleadings  in  the  reg- 
ular progress  of  the  cause.  Illinois 
Cent  R.  Co.  v.  Adams  (1901)  21  Sup. 
Ct  251,  180  U.  S.  28,  45  L.  Ed.  410. 

Proof  of  appeal  or  error  for  delay 
only.— The  conclusion  that  a  writ  of  er- 
ror from  the  federal  Supreme  Court 
to  a  state  court  has  been  prosecuted 
for  delay  is  a  necessary  inference  from 
an  order  of  dismissal  for  its  frivolous 
character.  Deming  v.  Carlisle  Packing 
Co.  (1912)  33  Sup.  Ct  80,  226  U.  S. 
102,  57  L.  Ed.  140,  dismissing  writ  of 
error  Carlisle  Packing  Co.  v.  Demiog 
(1911)  114  P.  172,  62  W^ash.  455, 

Frivolous  questions.— Where  no  as- 
signment of  errors  has  been  annexed  to 
or  returned  with  the  writ  as  required 
by  section  907,  R.  S.,  section  1653,  post, 
and  every  question  presented  by  the 
bill  of  exceptions  or  suggested  upon  the 
argument  appears  so  frivolous  as  to 
make  it  improper  to  keep  the  case  here 
for  further  considerntion.  a  motion  to 
affirm  the  judgment  will  be  granted. 
Micas  V.  Williams  (1881)  104  U.  S.  556, 
26  L.  Ed.  842. 

On  motions  to  dismiss  or  affirm  a  de- 
cree by  which  a  bill  was  dismissed  for 
lack  of  jurisdiction,  which  was  not  er- 
ror, there  being  color  for  the  motion  to 
dismiss,  the  motion  to  affirm  will  be 
sustained.  Bienville  Water-Supply  Co. 
V.  City  of  Mobile  (1899)  20  Sup.  Ct.  40, 
175  U.  S.  109.  44  L.  Ed.  92,  affirming 
decree  (C.  C.  1899)  95  Fed.  539. 

A  judgment  of  a  federal  (^ircuit  Court 
will  be  affirmed  on  motion  where  the 
questions  urged  have  been  so  plainly 
foreclosed  by  decisions  of  the  Supreme 
Court  as  to  make  further  argument  un- 
necessary. Missouri  Pac.  R.  Co.  v.  Cas- 
tle (1912)  32  Slip.  Ct  606,  224  U.  S. 
541,  56  L.  Ed.  875. 

A  writ  of  error  based  on  refusal  of 
defendant's  request  to  continue  a  cause 
set  for  trial  on  the  fourth  day  after  a 
mistrial,  defendant  claiming  it  was 
physically  impossible  to  bring  back  the 
witnesses  in  time  is  not  so  frivolous  as 
to  require  affirmance  of  the  judgment 
on  motion,  but  presents  a  substantial 
question  of  abuse  of  the  court's  discre- 
tion. Guardian  Assur.  Co.  of  London 
V.  Quintana  (1913)  33  Sup.  Ct  236,  227 
U.  S.  100,  57  L.  Ed.  437. 

The  following  questions  were  held  so 
frivolous  as  to  justify  granting  a  motion 
to  affirm.    Error  to  the  allowance  of  a 
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metelsy  formal  amendment  of  the  plead-  injured  while  occupied  in  the  removal  of 

ings.    Jenkins  v.  Banning  (1859)  64  U.  two  empty  cars  from  a  private  switch 

S.   (23  How.)  455,  16  L.  Ed.  580.     A  track  to  permit  the  switching  thereon 

contention  that,  since  the  pay^ee  of  the  of  two  loaded  coal  cars  which  had  come 

bonds  on  which  it  was  rendered  was  a  from  without  the  state,  consigned  to  the 

citizen  of  the  same  state  with  the  debt-  owner  of  such  track,  was,  as  a  matter 

or,  and  hence  that  neither  he  nor  plain-  of  law,  not  engaged  at  the  time  in  ia- 

tiff  could  sue  in  the  circuit  court ;  when  terstate  commerce.     Pennsylvania  Co. 

in  fact,  the  bonds  were  payable,  both  v.  Donat  (1015)  36  Sup.  Ct.  4.  239  U. 

principal   and   interest,    to   bearer,    on  S.  50,  60  L.  Ed.  — .    The  sufficiency  of 

writ  of  error  to  mandamus  to  compel  the    evidence    to    establish    negligence, 

the  levy  of  a  tax  to  pay  a  judgment  which  involved  only  a  dispute  as  to  the 

previously  rendered  for  the  amount  of  weight  of  conflicting  tendencies  of  proof, 

the  bonds.     Plaintiff  moved  to  dismiss  and  the  applicability  of  a  state  statute, 

the  writ  of  error,  and  to  affirm  the  judg-  which  had  been  several  times  determin- 

ment  granting  the  mandamus.     City  of  ed  adversely  to  the  contention  of  plain- 

Chanute  v.  Trader  (1889)  132  U.  S.  210,  tiff  in  error.     Chicago,  R.  I.  &  P.  Ry. 

10  Sup.  Ct  67,  33  L.  Ed.  345.    The  con-  Co.  v.  Devine  (1915)  36  S,  Ct  27.  239 

tention  that  a  railway  yard  conductor,  U.  S.  52,  60  L.  Ed.  — . 

RULE  7 

Law  Library. — 1,  During  the  session  of  the  court,  any  gentleman 
of  the  bar  having  a  case  on  the  docket,  and  wishing  to  use  any  book 
or  books  in  the  law  library,  shall  be  at  liberty,  upon  application  4o  the 
clerk  of  the  court,  to  receive  an  order  to  take  the  same  (not  exceeding 
at  any  one  time  three)  from  the  library,  he  being  thereby  responsible 
for  the  due  return  of  the  same  within  a  reasonable  time,  or  when  re- 
quired by  the  clerk.  And  in  case  the  same  shall  not  be  so  returned,  the 
party  receiving  the  same  shall  be  responsible  for  and  forfeit  and  pay 
twice  the  value  thereof,  and  also  SI  per  day  for  each  day's  detention 
beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully 
preserved,  one  copy  of  the  printed  record  in  every  case  submitted  to 
the  court  for  its  consideration,  and  of  all  printed  motions,  briefs,  or 
arguments  filed  therein, 

3,  The  marshal  shall  take  charge  of  the  books  of  the  court,  together 
tvith  such  of  the  duplicate  law  books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in  the  conference  room, 
which  he  shall  have  fitted  up  in  a  proper  manner;  and  he  shall  not 
permit  such  books  to  be  taken  therefrom  by  anyone  except  the  justices 
of  the  court. 

RULE  8 

Writ  o^  Error  and  Appeal,  Return,  and  Record. — 1,  The 
clerk  of  the  court  to  which  any  writ  of.  error  may  be  directed  sluiU 
make  return  of  the  same,  by  transmitting  a  true  copy  of  the  record, 
and  of  the  assignment  of  errors,  and  of  all  proceedings  in  the  case, 
under  his  hand  and  the  seal  of  the  court. 

In  order  to  enable  the  clerk  to  perform  such  duty,  and  for  the  pur- 
pose of  reducing  the  size  of  transcripts  of  record  in  cases  brought  to 
this  court  by  appeal  or  writ  of  error,  by  eliminating  all  papers  not  nec- 
essary to  the  consideration  of  the  questions  to  be  reviewed,  it  shall  be 
the  duty  of  the  appellant  or  plaintiff  in  error  or  his  attorney  to  file 
with  the  clerk  of  the  lower  court,  together  with  proof  or  acknowledg- 
ment of  service  of  a  copy  on  the  appellee  or  defendant  in  error,  or  his 
counsel,  a  praecipe  which  shall  indicate  the  portions  of  the  record  to 
be  incorporated  into  the  transcript  of  the  record  on  such  appeal  or 
writ  of  error.  Should  the  appellee  or  defendant  in  error,  or  his  coun- 
sel, desire  additional  portions  of  the  record  incorporated  into  the 
transcript  of  the  record  to  be  filed  in  this  court,  he  shall  file  with  the 
clerk  of  the  lower  court  his  prcucipe  also,  within  ten  days  thereafter 
(unless  the  time  shall  be  enlarged  by  a  judge  of  the  lower  court  or 
(1812) 
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by  a  justice  of  this  court),  indicating  such  additional  portions  of  the 
record  desired  by  him. 

The  clerk  of  the  lower  court  shall  transmit  to  this  court  as  the  tran- 
script of  the  record  in  the  case  only  the  portions  of  the  record  below 
designated  by  both  parties  oj  above  provided. 

The  parties  or  their  counsel,  however,  may  agree  by  written  stipulor 
tion  to  be  filed  with  the  clerk  of  the  lower  court  the  portions  of  the 
record  ivhich  shall  constitute  the  transcript  of  record  on  appeal  or  writ 
of  error,  and  the  clerk  in  such  case  shall  transmit  only  the  papers  des- 
ignated in  such  stipulation. 

If  this  court  shall  find  that  portions  of  the  record  unnecessary  to  a 
proper  presentation  of  the  case  have  been  incorporated  into  the  tran- 
script by  either  party,  the  court  may  order  that  the  whole  or  any  part 
of  the  clerk's  fee  for  supervising  the  printing  and  of  the  cost  of  print- 
ing the  record  be  paid  by  the  offending  party. 

2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal,  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  ivith 
the  record  a  copy  of  the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  it- 
self, and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and 
other  proceedings  which  are  necessary  to  the  hearing  in  this  court, 
shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  district  court,  that  original  papers  of  any  kind 
should  be  inspected  in  this  court  upon  zvrit  of  error  or  appeal,  such 
presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting,  and  return  of  such  original  papers  cls  to  him  may  seem 
proper,  and  this  court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings. 

6.  All  appeals,  writs  of  error,  and  citations  must  be  made  returna- 
ble not  exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and  be  serifed 
before  the  return  day,  except  in  writs  of  error  and  appeals  from  Cal- 
ifornia, Oregon,  Nevada,  Washington,  New  Mexico,  Utah,  Arisofta, 
Montana,  Wyoming,  North  Dakota,  South  Dakota,  Alaska,  Idaho, 
Hawaii,  and  Porto  Rico,  zuhen  the  time  shall  be  extended  to  sixty  days, 
and  from  the  Philippine  Islands  to  one  hundred  and  twenty  days, 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction,  when, 
under  the  requirements  of  law,  the  facts  have  been  found  in  the  court 
below,  and  the  power  of  review  is  limited  to  the  determination  of  ques- 
tions of  law  arising  on  the  record,  shall  be  confined  to  the  pleadings, 
the  findings  of  fact,  and  conclusions  of  law  thereon,  the  bills  of  excep- 
tions, the  final  judgment  or  decree,  and  such  interlocutory  orders  and 
decrees  as  may  be  necessary  to  a  proper  review  of  the  case. 

Notes  of  Deoisiong 

1.  Return  of  citaUon.  I.  Return    Of    citation .^The   original 

1.  Form  and  certification  of  transcript  writ  of  error  awarded  and  the  original 

t.  Duty  of  clerk.  citation  subscribed  by  the  judge  aUow- 

A.  Contents  of  record  or  transcript.  .   „  ^.  ^  _  ..    .    , '       ^         j   ^      ^u 

5.  Designation  by  parties.  *"«  *^«  ^"^  °i"«*  be  returned  to   the 

6.  Contents  of  transcript  necessary  to  *?Ej;?,™®    JE^"^*-       Wilson     v.     Daniel 

susUln   writ  of  error  or  appeal.  (1798)  3  U.  S.  (3  Dall.)  401,  1  L.  Ed. 

7.  Matters  Incorporated  by  bill  of  ex-  055. 

ceptlons.  Making  the  writ  of  error  to  a  state 

*•   Opinion  of  lower  court.  court  and  the  citation  thereon  return- 

9.    CerUorarl  to  supply  deflclenclee  In  rec-       «ble    within    30    days    from    the    date 

10.  Proceedings  for  certiorari.  ^^^^^^^'  ^»'*^°"t  inserting  a  day  certoin 

11.  Incumbering    transcrlpte    with    useless       ^^  ^^^  return  day,  is  a  substential  com- 

matter.  pUance   with  this   rule.     Seaboard   Air 

12.  Withdrawal   of   transcript.  Line  Ry.  v.   Horton    (1914)   34  S.   Ct. 
U.    Proof  of  lost  papers.  635,  233  U.  S.  492,  58  L.  Ed.  1002,  re- 
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versing  judgment  Horton  v.  Seaboard 
Air  L.  R.  Co.  (1913)  78  S.  E.  4»4, 
162  N.  C.  424. 

The  judge  of  the  circuit  court,  who 
is  required  to  sign  the  citation,  cannot 
^x  any  return  day  earlier  than  that 
fixed  by  this  rule.  Ex  parte  Jugiro 
(C.  C.  1891)  44  Fed.  754.  judgment 
affirmed  Jugiro  v.  Brush  (1891)  11  Sup. 
Ct,  770,  140  U.  S.  291,  35  L.  Ed.  510. 

See,  also,  notes  to  §  1659,  post,  lines 
2,  12. 

2.  Form  and  certification  of  tran- 
script.—A  transcript  of  the  record  is 
sufficiently  authenticated  for  the  pur- 
pose of  appeal  to  or  writ  of  error  from 
the  Supreme  Court,  if  signed  by  the 
deputy  clerk  of  the  court  below  in  the 
name  of  and  for  the  clerk  thereof.  Gar- 
neau  v.  Dozier  (1879)  100  U.  S.  7,  25 
L.  Ed.  536. 

A  referee  in  an  equitable  proceeding 
certified  certain  depositions,  and  other 
papers  returned  by  him  to  the  court  to 
"constitute  the  evidence"  taken  before 
him.  The  clerk  of  court,  on  appeal,  cer- 
tified that  certain  documents  transmit- 
ted by  him  to  the  appellate  court  were 
all  the  testimony  taken  and  evidence  in- 
troduced before  the  referee,  and  by  him 
deposited  with  the  clerk,  and  further 
certified  the  transcript  to  be  a  full, 
true,  and  correct  transcript  of  so  much 
of  the  record  "as  I  am  by  statute 
and  directions  of  attorneys  required  to 
transmit"  The  attorneys'  directions 
(appearing  on  the  notice  of  appeal) 
were  to  transmit  all  the  papers  filed  in 
the  cause  except  subpoenas.  The  de- 
cree showed  that  the  cause  was  finally 
heard  below  upon  the  report  of  the  ref- 
eree. Held,  that  it  appeared  from  the 
certificate  of  the  clerk  that  the  tran- 
script contained  all  the  evidence  intro- 
duced on  the  trial  in  the  court  below 
as  required  by  Code  Wash.  T.  §  451, 
and  that  therefore  the  supreme  court 
had  jurisdiction  of  the  appeal  Ex 
parte  Parker  (1887)  7  Sup.  Ct.  767, 
120  U.  S.  737,  30  L.  Ed.  818. 

Authentication  of  the  record  is  neces- 
sary to  give  the  supreme  court  juris- 
diction of  an  appeal  or  writ  of  error, 
under  R.  S.  §  997,  post,  §  1653;  but, 
where  there  is  attached  to  the  record 
a  certificate  containing  the  name  and 
office  of  the  clerk,  and  the  impress  of 
the  seal  of  the  court,  only  the  clerk's 
signature  being  lacking,  the  question 
is  not  one  of  authentication,  but  of  ir- 
regular or  imperfect  authentication,  and 
it  is  within  the  discretion  of  the  court 
to  allow  the  defect  to  be  supplied,  Ida- 
ho &  O.  Land  Imp.  Co.  v.  Bradbury 
(1889)  10  S.  Ct.  177,  132  U.  S.  509,  33 
L.  Ed.  433. 

3.  Duty  of  cierkd— When  a  writ  of  er- 
ror has  been  allowed  by  the  judge  of  a 
state  supreme  court  to  the  United 
States  supreme  court,  but  no  writ  of 
error  has  been  issued,  the  clerk  of  the 
state  court  is  not  bound  to  transmit  to 
the  United  States  supreme  court  a  copy 
of  the  record.    Ex  parte  Ralston  (1887) 
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119  U.  S.  613,  7  Sup.  Ct  317,  30  L.  Ed. 
506. 

The  transcript  of  a  record  on  appeal 
is  understood  to  be  transmitted  to  the 
supreme  court  from  the  circuit  court, 
as  suah,  under  its  seal,  so  that  the 
clerk,  in  making  and  certifying  the 
transcript,  acts  as  an  officer  of,  and 
under  the  general  direction  and  control 
of,  the  lower  court  Hoe  v.  Kahler  (G. 
C.  1886)  27  Fed.  145. 

4.  Contents  of  record  or  transcript 
—The  writing  declared  on  forms  no 
part  of  the  record  unless  oyer  is  taken 
of  it  Suydam  v.  Williamson  (1857) 
61  U.  S.  (20  How.)  427,  15  L.  Ed.  978; 
Cook  V.  Gray  (Super.  Ct  Ark.  1829) 
Fed.  Cas.  No.  3156a. 

The  transcript  of  the  record  of  the 
court  below  need  not  contain  the  names 
of  the  jurors  who  tried  the  cause.  Ow- 
ens V.  Hannay  (1815)  13  U.  S.  (9 
Cranch)   180,  3  L.  Ed.  697. 

An  agreement  of  the  parties,  as  to 
the  amount  of  damages  on  several  al- 
ternatives, entered  on  the  transcript 
or  on  the  minutes  of  the  circuit  court 
forms  no  part  of  the  record  carried  up 
to  the  supreme  court  of  the  United 
States  by  a  writ  of  error.  Lanusse  v. 
Barker  (1818)  16  U.  S.  (3  Wheat) 
101,  4  L.  Ed.  343. 

After  entry  of  judgment,  an  addition- 
al finding,  made  at  the  request  of  either 
party  without  notice  to  the  other,  forms 
no  part  of  a  record.  Kahn  v.  Smelting 
Co.  (1880)  102  U.  S.  641,  26  li.  Ed. 
266. 

This  rule  does  not  require  a  copy  of 
the  assignment  of  errors  in  the  tran- 
script when  no  such  assignment  was 
filed  in  the  court  below.  Gumbel  v. 
Pitkin  (1885)  5  Sup.  Ct  616,  113  U.  S. 
545.  28  L.  Ed.  1128. 

Matters  cannot  be  brought  into  a  rec- 
ord by  an  agreement  of  counsel  as  to 
what  took  place  on  a  triaL  State  of 
South  Carolina  v.  Wesley  (1895)  155 
U.  S.  542,  15  Sup.  Ct  230,  39  L.  Ed. 
254. 

5.  — -  Designation      by      parties.— 

Where,  in  a  doubtful  case,  the  clerk  is 
requested  by  one  party  to  an  appeal 
to  insert  in  the  transcript  what  he  is 
requested  by  the  other  party  to  leave 
out,  a  direction  by  the  court  is  proper. 
Hoe  V.  Kahler  (C.  C.  1886)  27  Fed. 
145. 

6.  — -  Contents  of  transcript  neces- 
sary to  sustain  writ  of  error  or  appeal. 

— A  case,  the  complaint  in  which  was 
dismissed  on  the  merits  by  the  court 
below,  will  not  be  heard  where  the 
pleadings  are  merely  referred  to,  and 
not  set  forth  in  the  transcript  of  the 
record.  Redfield  v.  Parka  (1889)  9 
S.  Ct  642.  130  U.  S.  623,  32  L.  Ed. 
1053. 

A  writ  of  error  from  the  federal  Su- 
preme Court  to  the  highest  court  of 
a  state  must  be  dismissed,  where  the 
record  does  not  contain  final  judgment 
People  of  State  of  Illinois  ex  ret  Gersch 
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V.  City  of  Chicago   (1913)   33  S.  Ct 
178,  226  U.  S.  451,  57  L.  Ed.  295. 

7.  — -  Matters  Incorporated  by  bill 
ef  exceptions.— Depositions,  affidavits, 
documentary  evidence,  and  exhibits  used 
on  the  trial  are  not  part  of  the  record, 
unless  made  so  by  bill  of  exceptions, 
order  of  court,  or  statement.  Reed  v. 
Gardner  (1873)  84  U.  S.  (17  Wall.) 
409,  21  L.  Ed.  665;  Baltimore  &  P. 
R.  Co.  V.  Sixth  Presbyterian  Church 
(1875)  91  U.  S.  127,  23  L.  Ed.  260; 
Stockwell  V.  U.  S.  (O.  0.  1870)  Fed. 
Cas.  No.  13,466. 

Instructions  complained  of  form  no 
part  of  the  record.  They  must  be  pre- 
served in  a  bill  of  exceptions  or  state- 
ment. Thompson  v.  Riggs  (1866)  72 
U.  S.  (5  WaU.)  663,  18  L.  Ed.  704; 
Phcpnix  Ins.  Co.  v.  Lanier  (1877)  95  U. 
S.  171.  24  L.  Ed.  383. ' 

Evidence  or  statements  of  fact,  not 
contained  in  the  bill  nor  made  a  part 
thereof,  though  appended  thereto,  will 
not  be  regarded  by  the  court.  Mer- 
chants' Nat  Bank  v.  Kennedy  (1872) 
84  U.  S.  (17  WaU.)  19,  21  L.  Ed.  554. 

The  United  States  circuit  court  tried 
the  issues  of  fact,  and  its  opinion,  em- 
bodying its  findings  and  the  conclusions 
of  law  thereon,  was  filed  concurrently 
with  the  entry  of  the  judgment;  but 
there  was  no  formal  finding  of  facts. 
The  court,  at  the  next  following  term, 
upon  a  rule  awarded,  and  after  hearing 
the  parties,  made  an  order  that  a  spe- 
cial finding,  with  the  conclusions  of  law 
conformable  to  that  opinion  so  filed, 
be  entered  nunc  pro  tunc,  and  made 
part  of  the  record  as  of  the  term  when 
the  judgment  was  rendered.  Held,  that 
the  order  was  within  the  discretion  of 
the  court,  and  that  by  it  such  special 
finding  became  a  part  of  the  record  of 
the  cause,  and  that  the  judgment  upon 
it  was,  without  a  bill  of  exceptions,  sub- 
ject to  review  in  the  supreme  court 
-SJtna  Ins.  Co.  v.  Boon  (1877)  95  U.  S. 
117.  24  L.  Ed.  395. 

Afildavits  in  support  of  a  motjon  for 
a  new  trial  must  be  made  part  of  the 
record  by  a  special  order  of  court,  or 
by  a  bill  of  exceptions,  or  statement 
of  facts.  Stewart  v.  Wyoming  Cattle 
Ranche  Co.  (1888)  128  U.  S.  383,  9 
Sup.  Ct  101,  32  L.  Ed.  439;  Evans 
v.  Stettnisch  (1893)  149  U.  S.  605,  13 
Sup.  Ct  931,  37  L.  Ed.  866. 

8.  Opinion  of  lower  court^-The 

opinion  of  the  court  below  forms  no  part 
of  the  record.  Williams  v.  Norrls 
(1827)  25  U.  S.  (12  Wheat)  117,  6  L. 
Ed.  571;  Medberry  v.  Ohio  (1860)  65 
U.  S.  (24  How.)  413,  16  L.  Ed.  739; 
Rector  v.  Ashley  (1867)  73  U.  S.  (6 
WalL)  142,  18  L.  Ed.  733;  England  v. 
Gebbardt  (1884)  112  U.  S.  502,  5  Sup. 
Ct  287,  28  L.  Ed.  811.  And  causing 
the  opinion  to  be  annexed  to  and  trans- 
mitted with  the  record  on  a  writ  of  er- 
ror, as  required  by  this  rule,  does  not 
oi  itself  make  such  opinion  part  of  the 
record.    England  y.  Gebbardt  (1884)  5 


S.  Ct  287,  112  U.  S.  502,  28  L.  Ed. 
811. 

Where  an  opinion  had  been  rendered, 
on  final  hearing,  sustaining  a  patent, 
and  afterwards,  on  motion  for  a  re- 
hearing^ a  second  opinion  was  filed  de- 
nying the  motion,  and  a  final  decree 
had  been  entered,  referring  to  the  pro- 
ceedings upon  the  motion  for  rehearing 
as  well  as  to  the  former  proceedings, 
from  which  decree  an  appeal  was  pray- 
ed, the  opinion  on  the  rehearing  comes 
within  the  requirements  of  this  rule. 
Hoe  V.  Kahler  (C.  C.  1886)  27  Fed. 
145. 

See,  also,  notes  to  §  1653,  post,  line  11. 

9.  Certiorari  to  supply  dellolencles  In 
record.— Where  there  is  a  manifest 
defect  or  a  suggestion  of  a  diminution 
in  the  record,  a  certiorari  wiU  be  award- 
ed, as  auxiliary  process,  directing  a  re- 
turn of  a  full  and  complete  transcript, 
and  other  papers.  Fowler  ▼.  Lindsey 
(1799)  3  U.  S.  (3  DaU.)  411,  1  L.  Ed. 
657. 

Certiorari  will  be  awarded  on  sug- 
gestion that  the  citation  on  error  was 
served,  but  not  sent  up  with  the  tran- 
script Field  V.  Milton  (1806)  7  U.  S. 
(3  Cranch)  514,  2  L.  Ed.  516. 

Where  the  record  does  not  show  a 
judgment  of  nonsuit  to  have  been  en- 
tered, though  the  bill  of  exceptions 
states  the  fact,  plaintiff  may  apply  for 
a  certiorari  to  bring  up  a  perfect  rec- 
ord, or  dismiss  the  writ  of  error  and 
proceed  de  novo.  Elmore  v.  Grymes 
(1828)  26  U.  S.  (1  Pet)  469,  7  L.  Ed. 
224. 

If,  in  certifying  a  record,  a  part  of 
the  evidence  in  the  case  had  been  omit- 
ted, it  may  be  certified,  in  obedience  to 
a  certiorari;  but  in  such  a  case  it  must 
appear  from  the  record  that  the  evi- 
dence was  used  or  offered  to  the  cir- 
cuit court  Holmes  v.  Trout  (1833)  32 
U.  S.   (7  Pet)  171,  8  L.  Ed.  647. 

Where  so  much  of  the  charge  as  was 
excepted  to  is  contained  in  the  record, 
the  supreme  court  cannot  grant  a  mo- 
tion for  a  certiorari  to  have  the  charge 
set  out  at  length.  Stimpson  v.  West 
Chester  R.  R,  (1845)  44  U.  S.  (3 
How.)  553,  11  L.  Ed.  722. 

On  writ  of  error  to  the  United  States 
supreme  court  from  an  inferior  state 
court,  if  the  latter  court  has  rendered 
final  judgment,  and  retains  the  record 
of  the  cause,  any  points  which  have 
been  passed  upon  by  the  highest  state 
court,  and  certified  to  the  inferior  court, 
are  not  necessary  to  the  record  on  er- 
ror; hence,  their  omission  forms  no 
ground  for  certiorari  on  account  of 
diminution.  McGuire  v.  Commonwealth 
(1865)  70  U.  S.  (3  Wall.)  382,  18  L. 
Ed.  164. 

The  writ  of  certiorari  is  properly 
used  to  bring  up  to  the  court  of  error, 
on  an  allegation  of  diminution,  -out- 
branches  of  the  record,  or  other  docu- 
ments and  writings  in  the  court  below 
which  have  not  been  previously  certified 
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or  sent.  U.  S.  v.  Adams  (1869)  76  U. 
S.  (9  Wall)  661,  19  L.  Ed.  808. 

When  the  only  defect  in  a  transcript 
sent  to  this  court  is  that  the  clerk  has 
not  appended  to  it  his  certificate  that 
it  contained  the  full  record  (there  be- 
ing no  allegation  of  contumacy),  a  cer- 
tiorari is  not  the  proper  remedy  for 
relief  to  the  plaintiff  in  error.  He 
should  ask  leave  to  withdraw  the  tran- 
script to  enable  him  to  apply  to  the 
clerk  of  the  court  below  to  append 
thereto,  the  necessary  certificate. 
Hodges  V.  Vaughan  (1873)  86  U.  S.  (19 
Wall.)  12,  22  L.  Ed.  46. 

When  the  parties  on  appeal  cannot 
agree  as  to  what  is  contained  in  the 
record  before  the  appellate  court,  but 
not  yet  printed,  a  certiorari  will  be 
granted  calling  up  the  evidence  adduc- 
ed below,  and  all  questions  thereon  will 
be  reserved  until  return  is  made.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Dinsmore 
(1883)  108  U.  S.  430,  2  Sup.  Ct.  9,  27 
L.  Ed.  640. 

Where,  on  reversal  of  a  judgment  of 
the  court  of  claims,  the  case  is  remand- 
ed, findings  of  fact  on  the  first  trial  not 
made  a  part  of  the  findings  in  the  sec- 
ond trial  are  not  a  part  of  the  record 
in  an  appeal  from  the  judgment  render- 
ed on  such  second  trial,  and  certiorari 
will  not  issue  to  bring  up  an  exhibit  at- 
tached to  the  petition  in  the  original 
action,  but  not  made  an  exhibit  to  the 
amended  petition  on  which  the  case  was 
tried  a  second  time.  Union  Pac.  Ry. 
Co.  V.  U.  S.  (1886)  116  U.  S.  402,  6 
Sup.  Ct  631. 

The  evidence  in  a  former  suit  had 
by  stipulation  been  made  admissible  in 
this  suit,  but  appellants  failed  to  in- 
corporate it  in  the  record.  Held  that, 
if  appellees  desired  the  benefit  of  it, 
they  should  have  brought  up  by  certio- 
rari any  necessary  parts  of  the  record 


which  appellants  had  omitted  to  bring 
up.  Hoskin  v.  Fisher  (1888)  125  U.  & 
217,  8  Sup.  Ct.  834.  31  L.  Ed.  759. 

10.  Proceedings    for    certlorari^^M 

post,  rule  14. 

11.  Incumbering  transcripts  with  aw- 
less  matter.— It  being  appellant's  doty 
to  see  that  the  transcript  is  properly 
presented,  the  supreme  court  will  re- 
quire each  party  to  pay  his  own  costs 
on  reversal,  where  the  transcript  is  in- 
cumbered with  useless  repetitions  and 
irrelevant  matter.  Union  Pac  R.  Co.  t. 
Stewart  (1877)  95  U.  S.  279,  24  L.  Ed. 
431 

12.  Withdrawal  of  transcript— Where 

a  writ  of  error  was  dismissed  in  the 
United  States  supreme  court,  because 
made  returnable  on  the  wrong  day, 
leave  was  given 'to  plaintiff  in  error  to 
withdraw  the  transcript,  and  use  it,  in 
connection  with  the  proper  and  legal 
process,  to  bring  the  case  to  the  su- 
preme court.  Porter  v.  Foley  (1858) 
62  U.  S.  (21  How.)  393,  16  L.  Ed.  154. 
When  a  writ  of  error  is  dismissed 
on  motion  of  plaintiff  in  error,  leave 
will  not  be  granted  him  to  withdraw  the 
transcript,  since  it  has  become  a  part 
of  the  records  of  the  court.  Cheney  v. 
Hughes  (1891)  138  U.  S.  403,  11  Sup. 
Ct  303.  34  L.  Ed.  993. 

13.  Proof  of  lost  papersw— Proof  that 
papers  not  contained  in  the  record  and 
which  had  been  lost,  so  that  they  could 
not  be  brought  up  by  certiorari,  were 
used  in  the  court  below  must  be  made 
by  affidavit,  and  not  by  certificate  of 
the  clerk.  The  Grapeshot  (1868)  74 
U.  S.  (7  Wall.)  563,  19  L.  Ed.  83. 

Cited    without    definite    appiication, 

Benites  v.  Hampton  (1887)  8  Sup.  Ct 
254,  123  U.  S.  519,  31  I^  Ed.  260. 


RULE  9 

Docketing  Cases. — 1.  It  shall  be  the  duty  of  the  plaintiff  in  error 
or  appellant  to  docket  the  case  and  file  the  record  thereof  with  the 
clerk  of  this  court  by  or  before  the  return  day,  whether  in  vacation  or 
in  term  time.  But,  for  good  cause  shown,  the  justice  or  judge  who 
signed  the  citation,  or  any  justice  of  this  court,  may  enlarge  the  time, 
by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed  zviih 
the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail 
to  comply  with  this  rule,  the  defendant  »m  error  or  appellee  may  haz'e 
the  cause  docketed  and  dismissed  upon  producing  a  certificate,  zvheth- 
er  in  term  time  or  vacation,  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case  and  certifying  that 
such  writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And 
ivt  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket 
the  case  and  file  the  record  after  the  same  shall  have  been  docketed 
and  dismissed  under  this  rule,  unless  by  order  of  the  court, 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  Hie  a  copy  of  the  record  with  the  clerk  of  this  court;  and 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of 
time  above  limited  and  prescribed  by  this  rule,  or  by  the  defendant 
(1816) 
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in  error  pr  appellee  at  any  time  thereafter,  the  case  shqfl  stand  for 
argument. 

S.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docket- 
ing the  case  shall  be  entered. 

Notes  of  Deoiiioiui 


L  Decisions  under  former  rule  requiring 
transcript  to  be  filed  during  first  six 
days  of  term. 

2.  Entering  appearance  of  counsel. 

3.  Extension   of  time. 

4.  Effect  of  failure  to  docket  case  in  time. 

5.    Waiver  of  objection. 

6.  Effect   of    failure  to   file   transcript   In 

Ume. 

7.  Proceedings  to  docket  and  dismiss. 

8.  Effect  of  filing  of  transcript  by  defend- 

ant. 

9.  Sufficiency  of  record  filed. 
10.    Proceedings  after  dismissal. 

1.  Decisions  under  former  rule  re- 
quiring transcript  to  be  filed  during 
first  six  days  of  term.— See  Pickett  v. 
Legerwood  (1833)  7  Pet.  144,  147,  8 
li.  Ed.  638;  Rhodes  v.  The  Galveston 
(1850)  51  U.  S.  (10  How.)  144,  13  L. 
Ed.  363;  Smith  v.  Clark  (1851)  53  U. 
S.  (12  How.)  21,  13  L.  Ed.  875;  Spar- 
row ▼.  Strong  (1865)  3  WaU.  97,  103, 
18  L.  Ed.  49. 

2.  Entering  appearance  of  counsel^- 
In  cases  to  which  the  United  States  is 
a  party,  the  proper  practice  is  for  the 
clerk  to  enter  the  appearance  of  the 
attorney  general  by  placing  his  name 
on  the  docket  at  the  first  term  to  which 
the  writ  of  error  is  returnable.  Farrar 
▼.  U.  S.  (1830)  28  U.  S.  (3  Pet)  459, 
7  L.  Ed.  741. 

An  order  was  made,  giving  the  state 
of  New  York  leave  to  appear  at  the 
next  term  of  the  supreme  court  of  the 
United  States,  and  answer  the  com- 
plainants' bill.  At  the  next  term,  a 
demurrer  was  filed  to  the  bill,  signed 
by  the  attorney  general  of  New  York, 
with  the  addition  of  his  oflSce.  He  be- 
ing a  practitioner  in  the  court,  this  de- 
murrer was  held  to  be  an  appearance 
for  the  state.  New  Jersey  v.  New 
York  (ia32)  31  U.  S.  (8  Pet.)  323,  8 
Xu  Ed.  414. 

It  is  in  general  of  no  importance  to 
the  appellant  whether  an  appearance 
for  the  appellee  is  or  is  not  entered 
on  the  record.  If  the  appeal  has  been 
regularly  prosecuted,  he  is  entitled  to 
judgment  as  much  in  one  case  as  the 
other.  U.  S.  v.  Yates  (1848)  47  U.  S. 
(6  How.)  605,  12  L.  Ed.  575. 

Counsel  who  enter  their  appearance 
fure  responsible  for  all  that  such  entry 
inaplies,  until  they  relieve  themselves 
from  the  obligation,  by  substitution  or 
otherwise.  Alvord  v.  U.  S.  (1878)  99 
U.  S.  593,  25  L.  Ed.  399. 

Upon  filing  the  transcript,  appearance 
of  appellant's  counsel  must  be  filed. 
Green  v.  Elbert  (1891)  137  U.  S.  615, 
11  8.  Ct  188,  34  L.  Ed.  792. 

An  appeal  will  not  be  dismissed  be- 
Game  the  appearance  of  B.  in  the  ap- 


pellate court  as  counsel  for  appellant, 
entered  at  the  time  the  case  was  dock- 
eted, was  unauthorized  by  him,  and 
made  without  his  knowledge,  he  having 
had  charge  of  the  case  for  appellant 
in  the  court  below,  and  having  taken 
no  steps  to  sever  his  connection  with 
the  case  by  substituting  other  counsel, 
and  his  appearance  having  been  enter- 
ed by  other  counsel  in  good  faith,  and 
by  virtue  of  a  supposed  authority  from 
him,  and  other  counsel  having  appear- 
ed, and  taken  charge  of  the  case.  Da- 
vis V.  Wakelee  (1895)  156  U.  S.  680, 
15  S.  Ct.  555,  39  L.  Ed.  578,  affirming 
decree  Wakelee  v.  Davis  (C.  C.  1891) 
44  Fed.  532. 

3.  Extension  of  time.— An  extension 
of  the  time  prescribed  for  filing  the 
record  will  not  be  granted  upon  a  cer- 
tificate from  the  clerk  of  the  circuit 
court  that  he  Cannot,  consistently  with 
his  other  official  duties,  have  the  rec- 
ord ready  in  the  time  allowed.  Stur- 
gess  V.  Harold  (1855)  59  U.  S.  (18 
How.)  40,  15  L.  Ed.  663.  But  the 
general  rule  does  not  apply  where  the 
appellant,  without  fault  on  his  part,  is 
prevented  from  seasonably  obtaining 
the  transcript  by  the  fraud  of  the  oth- 
er party,  or  by  the  ill-founded  order 
of  the  court  below,  or  by  the  contu- 
macy of  its  clerk.  U.  S.  v.  Gomez 
(1865)  70  U.  S.  (3  WalL)  752,  18  L. 
Ed.  212. 

4.  Effect  of  failure  to  docket  case  In 
time.— Where  the  transcript  or  return 
to  the  writ  of  error  is  filed  in  the  ap- 
pellate court  after  the  return  day  nam- 
ed in  the  writ  but  before  the  expiration 
of  the  next  term  after  the  writ  issues, 
and  before  the  defendant  in  error 
moves  to  dismiss  the  case,  a  subse- 
quent motion  to  dismiss  will  be  denied. 
Edwards  v.  U.  S.  (1880)  102  U.  S.  575, 
26  L.  Ed.  293;  Richardson  v.  Green 
(1889)  130  U.  S.  104,  9  Sup.  Ct.  443, 
32  L.  Ed.  872;  Southern  Pine  Lumber 
Co.  V.  Ward  (1908)  28  S.  Ct.  239,  208 
U.  S.  126,  52  L.  Ed.  420  (affirming 
judgment  [1906]  85  P.  459,  16  Okl. 
131);  Gould  V.  U.  S.  (1913)  205  Fed. 
883,  126  C.  C.  A.  1.  See,  also,  notes 
to  §  1654.  post,  Une  2. 

In  the  absence  of  a  sufficient  excuse 
being  shown  therefor,  the  appeal  will 
be  dismissed  where  the  cause  was  not 
docketed  in  time.  Grigsby  v.  Purcell 
(1878)  99  U.  S.  505,  25  L.  Ed.  354; 
Killian  v.  Clark  (1884)  111  U.  S.  784, 
4  Sup.  Ct.  700,  28  L.  Ed.  599;  FayoUe 
V.  Texas  Pac.  Ry.  Co.  (1888)  8  S.  Ct 
588,  124  U.  S.  519,  31  L.  Ed.  533. 

Appeals  not  docketed  in  time  are  in- 
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operatiye,  and  J;he  appearance  of  coun- 
sel to  move  a  dismissal  is  no  waiver  of 
the  citation.  Radford  v.  Folsom 
(1887)  8  S.  Ct  334,  123  U.  S.  725,  31 
L.  Ed.  292,  granting  motion  to  dismiss 
(C.  C.  1882)  14  Fed.  97. 

The  failure  to  docket  it  in  time  is 
not  excused  by  the  fact  that  the  clerk 
below  agreed  to  file  the  record  with 
the  clerk  of  the  supreme  court,  and  it 
was  left  with  him  for  that  purpose. 
FayoUe  v.  Texas  Pac.  Ry.  Co.  (1888) 
8  S.  Ct  588,  124  U.  S.  519,  31  L.  Ed. 
533. 

Where  the  court  of  claims  dismisses 
both  petition  and  counterclaim,  and 
both  parties  appeal,  and  plaintiff  falls 
to  have  his  appeal  docketed  during  the 
return  term,  it  will  be  dismissed  for 
want  of  due  prosecution.  U.  S.  v.  Bur- 
chard  (1888)  8  S.  Ct.  832,  125  U.  S. 
176,  31  L.  Ed.  662,  on  authority  of  The 
Osborne  (1881)  105  U.  S.  447,  26  L. 
Ed.  1065. 

Judgment  was  entered  against  plain- 
tiff, a  member  of  the  bar  of  the  su- 
preme court,  in  a  circuit  court,  July, 
1887,  and  a  writ  of  error  was  issued 
October  3d.  In  May,  1888,  he  forward- 
ed the  record  to  the  supreme  court, 
with  a  letter  to  the  clerk  saying:  '*Will 
send  you  a  docket  fee  and  a  stipulation 
to  submit  under  rule  20  in  a  few  days. 
Please  send  me  two  blanks  for  entering 
the  appearance  of  attorneys  for  both 
parties."  The  blanks  were  forwarded. 
January  7,  1890,  plaintiff  sent  a  docket 
fee  of  $25,  requesting  that  the  case  be 
docketed  at  once.  On  motion  to  dis- 
miss for  failure  to  docket  at  the  term 
after  taking  the  appeal,  plaintiff  made 
affidavit  that  he  was  not  familiar  with 
the  rules  of  the  supreme  court,  and 
supposed  he  had  done  everything  re- 
quired to  have  the  case  docketed  in 
time,  and  that  he  had  omitted  nothing 
knowingly.  Held,  that  plaintiff  was 
guilty  of  gross  laches,  and  the  case 
must  be  dismissed.  Green  v.  Elbert 
(1891)  11  S.  Ct.  188,  137  U.  S.  615,  34 
L.  Ed.  792. 

5. Waiver  of  objection^— Where 

appellee  or  defendant  in  error  moves 
for  a  new  bond  after  entry  of  the  case 
on  the  docket  in  the  supreme  court  at 
the  return  term,  he  waives  an  objection 
that  the  case  was  not  docketed  in  time. 
Waldron  v.  Waldron  (1895)  15  S.  Ct. 
3a3.  156  U.  S.  361,  39  L.  Ed.  453,  re- 
versing judgment  (C.  O.  1890)  45  Fed. 
315. 

6.  Effect  of  failure  to  file  transcript 
In  time.— Failure  to  file  the  transcript 
within  the  time  prescribed  by  statute 
or  rule  is  ground  for  dismissal,  unless 
cause  be  shown  for  the  delay.  Veitch 
V.  Farmers'  Bank  of  Alexandria  (1832) 
31  U.  S.  (6  Pet.)  777,  8  L.  Ed.  578; 
U.  S.  V.  Fremont  (1855)  59  U.  S.  (18 
How.)  30,  15  L.  Ed.  302;  The  Virginia 
V.  West  (1856)  60  U.  S.  (19  How.) 
182,  15  L.  Ed.  594;  Carroll  v.  Dorsey 
(1857)  61  U.  S.  (20  How.)  204,  15  L. 
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Ed.  803;  Mesa  v.  U.  8.  (1862)  67  U. 
S.  (2  Black)  721,  17  L.  Ed.  350;  Ger- 
man  v.  Same  (1866)  72  U.  S.  (5  WaiL) 
825,  18  L.  Ed.  502;  Edmonson  t. 
Bloomshire  (1868)  74  U.  S.  (7  Wall) 
306,  19  L.  Ed.  91;  The  Lucy  (1868) 
75  U.  S.  (8  WaU.)  307,  19  L.  Ed.  394; 
Grigsby  V.  PurceU  (1878)  99  U.  S.  505, 
25  L.  Ed.  354;    Ruckman  v.  Demarest 

(1884)  110  U.  S.  400,  4  Sup.  Ct.  25, 
28    L.    Ed.    191;     Caillot    v.    Deetken 

(1885)  5  Sup.  Ct.  432,  113  U.  S.  215, 
28  L.  Ed.  983;  HUl  v.  Chicago  &  E.  R 
Co.  (1889)  9  Sup.  Ct.  269,  129  U.  S. 
170,  32  L,  Ed.  651;  Norton  v.  Taxing 
Dist  of  BrownsvUle  (1889)  9  Sup.  Ct 
331,  129  U.  S.  505,  32  L.  Ed.  784; 
Small  V.  Northern  Pac  R.  Co.  (1890) 
10  Sup.  Ct  614,  134  U.  S.  514,  33  L 
Ed.  1006;  Mauro  v.  Ritchie  (C.  a 
1827)  Fed.  Cas.  No.  9,312;  Janes  t. 
May  (Super.  Ct.  Ark.  1835)  Fed.  Cas. 
No.  7,206c.  See,  also,  notes  to  {  1649, 
post. 

7.  Proceedings  to  docket  and  dis- 
miss.—Motion  by  the  counsel  of  the 
defendant,  to  docket  and  dismiss  a  case 
in  which  a  writ  of  error  had  been  sued 
out  of  the  Circuit  Court,  the  plaintiff 
in  error  having  failed  to  file  the  writ 
of  error  in  the  Supreme  Court,  and  to 
prosecute  the  same.  The  counsel  for 
the  defendant  in  error  produced  the 
original  writ  of  error  signed  by  the 
clerk  of  the  Circuit  Court,  and  a  cita- 
tion signed  by  the  judges  of  the  Cir- 
cuit Court.  Held,  that  the  production 
of  the  writ  of  error,  with  the  citation, 
is  the  highest  evidence  that  the  writ  of 
error  has  been  duly  sued  out  and  al- 
lowed. The  certificate  of  the  clerk  of 
the  Circuit  Court  required  by  the  rule 
is  but  prima  facie  evidence  and  the  mo- 
tion was  sufficient.  Amis  v.  Pearle 
(1841)  15  Pet  211,  10  L.  Ed.  714. 

In  order  to  entitle  a  party  to  have  a 
case  docketed  and  dismissed,  under  the 
forty- third  rule  of  court,  the  certificate 
of  the  clerk  of  the  court  below  must 
set  forth  an  accurate  titling  of  the 
case.  Holliday  v.  Batson  (1846)  4 
How.  645,  11  L.  Ed.  1140.  It  must 
state  the  names  of  all  the  parties  to 
the  suit.  A  certificate  stating  the  par- 
ties on  one  side  to  be  "A.,  B.,  and  oth- 
ers," is  not  sufficient.  Smith  v.  Clark 
(1851)  53.  U.  S.  (12  How.)  21,  13  L. 
Ed.  875. 

8.  Effect  of  filing  of  transcript  by 
defendant.— If  defendant  in  error  files 
a  copy  of  the  record  within  the  time 
prescribed,  and  plaintiff  subsequently, 
but  in  due  time,  files  his  record,  de- 
fendants case  will  be  dismissed. 
Hartshorn  v.  Day  (1855)  59  U.  S.  (18 
How.)  28,  15  L.  Ed.  272. 

The  docketing  of  a  cause  by  defend- 
ant in  error  in  advance  of  the  return 
day  of  the  writ  of  error  would  not  pre- 
vent the  plaintiff  in  error  from  doing 
what  was  necessary,  while  the  writ  was 
in  life,  to  give  it  full  effect.    Davioo  t. 
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U.  S.   (1885)  5  S.  Ot.  696,  113  U.  S.  10.  Proceedings  after  dlsmissal^Aft- 

687.  28  L.  £d.  1149;    Gaines  v.  Same  er  a  case  has  been  docketed  and  dis- 

(1885)  5  S.  Ct  697,  113  U.  S.  687,  28  missed    under   the   forty-third    rule   of 

L  Ed.  1150.  court,  and  the   plaintiff  in  error  sues 

9.  Sufficiency  of  record  flled-Where  <>"*,  another  writ  of  error,  this  court 

appeUant  abstracted  the  testimony  on  ^^^  J^^""  ^^^  <^*«5  «^PPf  ^"^  ^^  ^,^*i"^^^ 

the  only  point  sought  to  be  raised  on  ^t»  ^f^^'  »  supersedeas  to  stay  all  pro- 

the  appeal,  the  appeal  wiU  not  be  dis-  ceedmgs    pending   the    second   writ    of 

mlBsed    for    noncompliance    with    this  f  ??^'     ^'^V!^''?  ^/?iq«'^''  ^^^^^ 

rule.     St  Louis,  I.  M.  &  S.  R.  Co.  v.  ^  How.  640,  11  L.  Ed.  1138. 

Craft  (1914)  171  S.  W.  1185,  115  Ark.  Cited     witliout    definite    appiication, 

483,  L.  R.  A.  1916C,  817,  judgment  af-  West  Chicago  St.  R.  Co.  v.  Ellsworth 

firmed  (1915)  35  S.  Ct.  704,  237  U.  S.  (1897)  77  Fed.  664,  23  C.  C.  A.  393; 

648,  59  L.  Ed.  1160.     See,  also,  notes  Freeman  v.  U.  S.  (1915)  227  Fed.  732, 

to  i  1053,  post,  line  14.  142  C.  C.  A.  256. 

RULE  10 

Printing  Records. — 1,  In  all  cases  the  plaintiff  in  error  or  appel- 
lant, on  docketing  a  case  and  filing  the  record,  shall  make  such  cash 
deposit  with  the  clerk  for  the  payment  of  his  fees  as  he  may  require, 
or  otherwise  satisfy  him  in  that  behalf. 

2.  Immediately  after  the  designation  of  the  parts  of  the  record  to  he 
printed  or  the  expiration  of  the  time  allotted  therefor,  the  clerk  shall 
make  an  estimate  of  the  cost  of  printing  the  record,  his  fee  for  pre- 
paring it  for  the  printer  and  supervising  fee,  and  other  probable  fees, 
and  upon  application  therefor  shall  furnish  the  same  to  the  party  dock- 
eting the  case.  If  such  estimated  sum  be  not  paid  within  ninety  days 
after  the  cause  is  docketed,  it  shall  be  the  duty  of  the  clerk  to  report 
that  fact  to  the  court,  and  thereupon  the  cause  zvill  be  dismissed,  un- 
less good  cause  to  the  contrary  is  shozun,  [As  amended  March  20, 
1916,  to  take  effect  May  1,  1916.1 

5.  Upon  payment  of  the  amount  estimated  by  the  clerk,  thirty  copies 
of  the  record  shall  be  printed,  under  his  supervision,  for  the  use  of 
the  court  and  of  counsel, 

-4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file 
shall  be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  original  papers,  sent  up  un- 
der rule  8,  ^  4,,  as  are  necessary  to  be  printed;  and  of  the  whole  rec- 
ord in  cases  of  original  jurisdiction. 

6.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed 
copy  is  properly  indexed.  He  shall  distribute  the  printed  copies  to 
the  justices  and  the  reporter,  from  time  to  time,  as  required,  and  a 
copy  to  the  counsel  for  the  respective  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee 
of  the  clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the 
amount  of  the  difference  shall  be  refunded  by  the  clerk  to  the  party 
paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  estimate, 
the  amount  of  the  excess  shall  be  paid  to  the  clerk  before  the  delivery 
fif  a  printed  copy  to  either  party  or  his  counsel. 

7.  In  case  of  reversed,  affirmance,  or  dismissal,  with  costs,  the 
amount  of  the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall 
be  taxed  against  the  party  against  whom  costs  are  given,  and  shall  be 
inserted  in  the  body  of  the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  etndence,  by  cMdavit  or 
the  acknowledgment  of  the  parties  or  their  sureties,  of  having  served 
a  copy  of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on 
such  parties  or  their  sureties,  an  attachment  shall  issue  against  such 
parties  or  sureties,  respectively,  to  compel  payment  of  said  fees, 

9.  When  the  record  is  filed,  or  within  tivcnty  days  thereafter,  the 
plaintiff  in  error  or  appellant  may  file  with  the  clerk  a  statement  of 
the  points  on  which  he  intends  to  rely  and  of  the  parts  of  the  record 
which  he  thinks  necessary  for  the  consideration  thereof,  rvith  proof 
of  service  of  the  same  on  4he  adverse  party.    The  adverse  party,  zuithin 
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thirty  days  thereafter,  may  designate  in  writing,  filed  with  the  clerk,  ad- 
ditional parts  of  the  record  which  he  thinks  material;  and,  if  he  shall 
not  do  so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the  parts 
designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  rec- 
ord shall  be  so  designated  by  one  or  both  of  the  parties,  the  clerk  shall 
print  thpse  parts  only;  and  the  court  zvill  consider  nothing  but  those 
parts  of  the  record,  and  the  errors  so  stated.  If  at  the  hearing  it  shall 
appear  that  any  material  part  of  the  record  has  not  been  printed,  the 
writ  of  error  or  appeal  may  be  dismissed,  or  such  other  order  made 
as  the  circumstances  may  appear  to  the  court  to  require.  If  the  de- 
fendant in  error  or  appellee  shall  have  caused  unnecessary  parts  pf 
the  record  to  be  printed,  such  order  as  to  costs  may  be  made  as  the 
court  shall  think  proper. 

The  fees  of  the  clerk  under  rule  H^  §  7,  shall  be  computed,  as  at 
present,  on  the  folios  in  the  record  as  filed,  and  shall  be  in  full  for 
the  performance  of  his  duties  in  the  execution  hereof.  [As  amended 
March  20,  1916.    Effective  May  1,  1916.] 

Notes  of  Deoisionji 

What      must      be      printed.— Where  supervising  the  printinK  of  the  entire 

enough  of  the  record  is  printed  to  en-  record,  and  to  file  15  copies  (that  being 

able   the. court  to  act  understandingly,  the  number  of  copies   they  have),  in- 

and  no  motion  is   made   requiring  the  stead   of   the   25   copies   prescribed  by 

moving  party  to  print  any  part  of  the  rule  10,  §  2.    Dent  v.  Ferguson  (1889) 

record   omitted,  it  cannot  be  objected  131  U.  S.  397,  9  Sup.  Ct  791. 

that  all  of  the  record  is  not  printed.  ^ff^^^  ^^  ^^^^^  ^^  ^y  fee^Failure 

7^f^al  ^'  n.^'^o^l^^  ^frSl   ^'  to  pay  the  fee  for  prinUng  the  record 

578,  9  Sup.  Ct.  192,  32  L.  Ed.  544.  ^^^^  demanded,  in  time,  is  a  faflure  to 

On  motion  to  dismiss  or  affirm,  it  is  prosecute;   and  if,  through  the  fault  of 

only  necessary  to  print  so  much  of  the  ^^^         ^     prosecuUng,   printed   copies 

record  as  wiU  enable  the  court  to  act  ^^  ^^  ^^^^^^  ^^^  ^^^  furnished  in  the 

imderstandingly    without    reference    to  ^^^  prosecution  of  the  cause,  the  cauBe 

the   transcript     Carey   v    Houston   &  ^^  ^e  dismissed,  unless  sufficient  rea- 

TX  a  *  ^^-  ^o   i)^r^^l.^^^AJi-   ®-  ^^^'      ^on  be  shown  to  the  contrary.    Steever 
14  Sup.  Ct.  63,  37  L.  Ed.  1041.  ^    Rickman    (1883)    3   S.   Ct  67.  109 

Dispensing   with    prlntlng^Where  it  ^-  ^-  '^^»  ^  ^-  ^-  ®^^- 
appears  that  complainants,  at  great  ex-         Costs  for  inoumbering  the  reeord^— 

pense,   printed   the   record   for   use   in  An  appellee  who  incumbers  the  record 

the   court  below,   under   the  assurance  ^ith  some  50  immaterial  patents  will  be 

by  the  judges  that  it  need  not  be  re-  charged  with  half  the  costs  of  printing 

printed  on  appeal,  they  will  be  allow-  the  same.    Ball  &  Socket  Fastener  C^. 

ed  to  deposit  enough  money  to  print  so  v.  Kraetzer   (1893)   14  S.  Ct  48,  150 

much  of  the  record  as  is  not  already  U.   S.   111.   37  L.  Ed.   1019.  affirming 

printed,  without  fees  to  the  derk  for  decree  (C.  C.  1889)  39  Fed.  700. 

RULE  11 

Translations. — Whenever  any  record  transmitted  to  this  court  up- 
on a  writ  of  error  or  appeal  shall  contain  any  document,  paper,  tes- 
timony, or  other  proceedings  in  a  foreign  langiuige,  and  the  record 
does  not  also  contain  a  translation  of  such  document,  paper,  testimony, 
or  other  proceedings,  made  under  the  authority  of  the  inferior  court, 
or  admitted  to  be  correct,  the  record  shall  not  be  printed;  but  the 
cctse  shall  be  reported  to  this  cpurt  by  the  clerk,  and  the  court  ztnll  or- 
der that  a  translation  be  supplied  and  inserted  in  the  record. 

RULE  12 

Further  Prooi^. — 1,  In  all  cases  where  further  proof  is  ordered 
&y  the  court,  the  depositions  which  may  be  taken  shall  be  by  a  com- 
mission,  to  be  issued  from  this  court,  or  from  any  district  court  of  the 
United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  nerir 

evidence  shall  be  admissible  in  this  court,  the  evidence  by  testimony  of 

witnesses  shall  be  taken  under  a  commission  to  be  issued  from  this 

court,  or  from  any  district  court  of  the  United  States,  under  the  di- 
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rection  of  any  fudpe  thereof;  and  no  such  commission  shall  issue  but 
upon  interrogatories,  to  be  filed  by  the  party  applying  for  the  comr- 
mission,  and  notice  to  the  opposite  party  or  his  agent  or  attorney,  ac- 
companied with  a  copy  of  the  interrogatories  so  filed,  to  file  cross-in- 
terrogatories within  twenty  days  from  the  service  of  such  notice: 
Provided,  however,  that  nothing  in  this  rule  shall  prevent  any  party 
from  giving  oral  testimony  in  ppen  court  in  cases  where  by  lazv  it  is 
admissible. 

Notes  of  Declsioiui 

Right    to    oomnrisslon.— CommiBsions  he  had  agreed  with  a  codefendant  (who 

to  take  additional  testimony  cannot  be  was  apparently  as  between  themselves 

allowed  as  of  course,  since  that  would  alone  liable — he,  the  codefendant,  hav- 

afltord  an  inducement  to  parties  to  keep  ing   led   the   other  defendant  into   the 

back  their  testimony  in  the  subordinate  fault  for  which  the  libel  had  been  filed), 

courts,   and   convert  the   court  into   a  that  he,  the  codefendant,  would  manage 

court    of    original    jurisdiction.      The  the    whole    case    and    pay    the    sums 

Mabey  (1871)  80  U.  S.  (13  Wall.)  738,  awarded  by  any  decree  (the  purpose  of 

20    L.    Ed.    473;     The    Beeche    Bene  this  agreement  having  apparently  been 

(1803)  55  Fed.  526,  5  G.  C.  A.  208.  to   keep   from   the   court  below  a  full 

A  commission  to  take  testimony  on  knowledge    of    the    case),    and    where 

an  appeal  in  a  collision  case  in  admiral-  especially   the   party   now   moving   did 

ty,  where  the  party  moving  had  in  the  not  appeal  from  the  decree  of  the  Dis- 

District    Court     the     same    witnesses  trict  Court,  will  not  be  granted.     The 

whom    he   proposed    to    examine   here,  Mabey  (1871)  80  U.  S.  (13  Wall.)  738, 

and  did  not  examine  them  only  because  20  L.  Ed.  473. 

RULE  13 

Objections  to  Evidence  in  the  Record. — In  all  cases  of  equity 
or  admiralty  jurisdiction,  heard  in  this  court,  no  objection  shall  here- 
after be  allowed  to  be  taken  to  the  admissibility  of  any  deposition, 
deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence,  unless 
objection  was  taken  thereto  in  the  court  below  and  entered  of  rec- 
ord; but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

Notes  of  Deeisionji 

Applloatlon  of  rule.— The  objection  sion  of  the  evidence,  as  it  must,  un- 
cannot  be  made  that  certain  docu-  der  this  rule,  be  deemed  to  have  been 
ments  should  not  be  considered,  be*  admitted  by  consent.  Shields  v.  Han- 
cause  they  were  not  offered  in  evidence,  bury  (1888)  9  Sup.  Ct  176,  128  U. 
where  the  record  does  not  show  that  S.  584,  32  L.  Ed.  565. 
any  objection  was  made  to  the  admis- 

RULE  14 

Certiorari. — No  certiorari  for  diminution  of  the  record  will  be 
hereafter  awarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  affidavit.  And  all  mo- 
tions for  certiorari  must  be  made  at  the  first  term  of  the  entry  of  the 
case;  otherwise,  the  same  will  not  be  granted,  unless  upon  special 
cause  shown  to  the  court,  accounting  satisfactorily  for  the  delay. 

Notes  of  Deoisloiui 

Suffioieiicy  of  record  and  right  to  cer-  When  it  appears  for  the  first  time  in 

tlorariw— See  notes  under  Bule  8,  ante,  the  argument  of  a  cause  that  the  exist- 

Neoesslty    of    motlon^Where,    upon  ence  of  the  judgment  appealed  from  is 

inspection  of  the  record,  it  appears  that  ?^^t  stated  m  the  record,  the  court  of 

there  is  an  omission  in  the  bill  of  ex-  !^«  ^^  motion  may  allow  the  plamtiif 

ceptions  of  a  paper  which  may  be  im-  ^  ^^"^^  *  certaoran,  and  tame  to  pro- 

portant,  the  court  will,  of  its  own  mo-  ^^^^  a  "^^^^^^^^^^^y  ^^  ^^ ^J'^^^^^l 

Son,  oWer  the  case  to  be  continued,  'L}'''^^  ^If^^J^  ^'  ^  ^^  ^*^^ 

and  issue   a   certiorari   to   the   circuit  ^08,  Z2,  L.  Ed.  7J7. 

court  to  supply  such  omission.    Morgan  Sufflclency   of   motion   and   proof^-A 

T.  Curtenius  (1856)  60  U.  S.  (19  How.)  motion    for    a   writ   of    certiorari    for 

8,  15  L.  £d.  576.  diminution  of  the  record,  in  not  stat- 

(1821) 
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ing  that  plaintiff  filed  a  certain  petition  writ  of  error  from  the  supreme  court 

for  the  allowance  of  a  writ  of  error,  Chappell   v.   U.    S.    (1896)    160   U.  8. 

will   be   denied  when   the   copy   of  the  499,  16  Sup.  Ct.  397,  40  L.  Ed.  510. 
docket  entries  submitted  with  the  mo- 
tion does  not  show  that  a  writ  of  error  Return.— The  return   to   a  certioran 

was   then  allowed  or  sued  out,  and  it  under  suggestion  of  diminution  of  the 

appears   that   plaintiff   in   error   after-  record  may  be   made  by   the  clerk  of 

wards  obtained  the  allowance  of  a  writ  the    court    below.      Stewart    v.    Ingle 

of  error  to  the  circuit  court,  which  he  .(1824)  22  U.  S.  (9  Wheat)  526,  6  L 

abandoned,  obtaining  instead  thereof  a  Ed.  151. 

RULE  15 

DUATH  OF  A  Party. — 1.  Whenever,  pending  a  xvrit  of  error  or  ap- 
peal in  this  court,  either  party  shall  die,  the  proper  representatives  in 
the  personalty  or  realty  of  the  deceased  party,  according  to  the  na- 
ture of  the  case,  may  voluntarily  come  in  and  be  admitted  parties  to 
the  suit,  and  thereupon  the  case  shall  be  heard  and  determined  as  in 
other  cases;  and  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the  record,  and 
thereupon,  pn  motion,  obtain  an  order  that  unless  such  representa- 
tives shall  become  parties  within  the  first  ten  days  of  the  ensuing  term, 
the  party  moving  for  such  order,  if  defendant  in  error  or  appellee, 
shall  be  entitled  to  have  the  zvrit  of  error  or  appeal  dismissed;  and  if 
the  party  so  moving  shall  be  plaintiff  in  error  or  appellant,  he  shall  be 
entitled  to  open  the  record,  and  on  hearing  have  the  judgment  or  de- 
cree reversed,  if  it  be  erroneous:  Provided,  however,  that  a  copy  of 
ez*ery  such  order  shall  be  printed  in  some  newspaper  of  general  circu- 
lation zvithin  the  state,  territory,  or  district  from  which  the  case  is 
brought,  for  three  successive  weeks,  at  least  sixty  days  before  the  be- 
ginning of  the  term  of  the  Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term 
next  succeeding  the  suggestion,  and  no  measures  are  taken  by  the 
opposite  party  within  that  time  to  compel  their  appearance,  the  case 
shall  abate. 

3'.  When  either  party  to  a  suit  in  a  court  of  the  United  States  shall 
desire  to  prosecute  a  writ  of  errpr  or  appeal  to  the  Supreme  Court 
of  the  United  States,  from  any  final  judgment  or  decree,  rendered  in 
such  court,  and  at  the  time  of  suing  out  such  writ  of  error  or  appeal 
the  other  party  to  the  suit  shall  be  dead  and  have  no  proper  repre- 
sentative within  the  jurisdiction  of  the  court  which  rendered  such  final 
judgment  or  decree,  so  that  the  suit  cannot  be  revived  in  that  court, 
but  shall  haz'e  a  proper  representative  in  some  state  or  territory  of 
the  United  States,  the  party  desiring  such  zvrit  of  error  or  appeal  may 
procure  the  same,  and  may  have  proceedings  on  such  judgment  or  de- 
cree superseded  or  stayed  in  the  same  manner  as  is  now  allozL*ed  by 
law  in  other  cases,  and  shall  thereupon  proceed  zvith  such  writ  of  er- 
ror or  appeal  as  in  other  cases.  And  zvithin  thirty  days  after  the  com- 
mencement of  the  term  to  which  such  writ  of  error  or  appeal  is  return- 
able, the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the 
court,  supported  by  afRdavit,  that  the  said  party  was  dead  when  the 
zvrit  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper  rep- 
resentative zvithin  the  jurisdiction  of  the  court  which  rendered  scud 
judgment  or  decree,  so  that  the  suit  could  not  be  revived  in  that  court, 
and  that  said  party  had  a  proper  representative  in  some  state  pr  ter- 
ritory of  the  United  States,  and  stating  therein  the  name  and  cluxr- 
ccter  of  such  representative,  and  the  state  or  territory  in  which  such 
representative'  resides;  and,  upon  such  suggestion,  he  may,  on  mo- 
tion, obtain  an  order  that,  unless  such  representative  shall  make  him- 
self a  party  zvithin  the  first  ten  days  of  the  ensuing  term  of  the  court, 
(1822) 
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the  plaintiff  in  error  pr  appellant  shall  be  entitled  to  open  the  record, 
and,  on  hearing,  have  the  judgment  or  decree  reversed,  if  the  same  be 
erroneous:  Provided,  however,  that  a  proper  citation  reciting  the  sub- 
stance of  such  order  shall  be  served'  upon  such  representative,  either 
personally  or  by  being  left  at  his  residence,  at  least  sixty  days  before 
the  beginning  of  the  term  of  the  Supreme  Court  then  next  ensuing: 
And  prpvided,  also,  that  in  every  such  case  if  the  representative  of 
the  deceased  party  does  not  appear  by  the  tenth  day  of  the  term  next 
succeeding  said  suggestion,  and  the  measures  above  provided  to  com- 
pel the  appearance  of  such  representative  have  not  been  taken  within 
time  as  above  required,  by  the  opposite  party,  the  case  shall  abate: 
And  provided,  also,  that  the  said  representative  may  at  any  time  be- 
fore or  after  said  suggestion  come  in  and  be  made  a  party  to  the  suit, 
and  thereupon  the  case  shall  proceed,  and  be  heard  and  determined  as 
in  other  cases. 

Notes  of  Deoisionji 

Abatement  of  appeal  or  writ  of  er-  notice   to  his  legal  representatives  to 

roPd — ^The    death    of    plaintiff   in   error  appear,  and  their  failure  to  do  so;  move 

after  errors  assigned  does  not  abate  the  that  the  action  abate  as  to  him,   and 

writ     Green  v.  Watkins  (1821)   19  XJ.  proceed    at    their    suit    as    survivors. 

S.  (6  Wheat)  260,  5  L.  Ed.  256.  Moses  v.  Wooster  (1885)  115  U.  S.  285, 

The   death   of  one   of   several   plain-  6  S.  Ct  38,  29  L.  Ed.  391. 

tiffs  in  error  does  not  abate  a  sijit  or  Proceedings  to  substitute  representa- 

necessitate  a  revival  of  it  in  the  su-  ^,^^3  ^^  deceased  party.-Proceedings  to 

mI?«^  q^n    S    nf  P-t  (  «fi"  fi?'Ed  °^^^^  '^"^  representatives  of  a  deceased 

iAno  ^  *  appellee  parties  are  rightfully  taken  in 

^  *.      .,-     ^     .u     *         1  .  ...«  the     Supreme     Court    of    the    United 

Where,  after  the  death  of  a  plaintiff  g^^^^^g  ^^^^^^  ^^^^  i^  ^^^  ^^^^^  below, 

in  error,  and  leave  granted  by  the  su-  ^^^^^  ^^^  ^     ^^  ^^^  ^^^  ^^ly  ^^^^  ^1. 

preme    court   of  the   United    States   to  j^^^^    ^ut  the  citation  issued  and  ac- 

make  his   representatives   parses,   this  ^eptance   of   service   thereon   made  by 

was    neglected    to    be    done    for    four  ^^^  attorney  of  record  of  such  appellee 

years,   the   court   ordered   the   writ   to  ^^^^ng    his    Hfetime.      Southern    Pine 

^  T^  o  ni  1^  ^f  ^^  iTt^'^^^t^^^^  Lumber  Co.  v.  Ward  (1908)  28  S.  Ot 
52  U.  S    (11  How.)  294   13  L  Ed   702       239,  208  U.  S.  126,  52  L.  Ed.  420,  af- 

A'!?^'''.^"«''!.*^*/^^.^^.*?'^'*^^'^      filming    judgment    (1906)    85    P.    459, 
of  both  plaintiff  and  defendant  in  error.      ^^  ^1^?   lo-. 

State   v.   Demarest    (1884)    110   U.   S.  ^^^*'*"  ^'^^^                                  ^        ^ 

400.  4  S.  Ct  25,  28  L.  Ed.  191.  Appearance    of    attorneySw-On    the 

The    death    of   the    appellant    abates  ^^^^^   ^^  appellee,   his   attorneys    may 

an  appeal  to  the  federal  Supreme  Court  e^^e^  their  appearance  for  his  execu- 

from    an    order    of    a    federal    Circuit  tors.     Hook  v.  Linton  (1836)  35  U.  S. 

Court  denying  reUef  by  habeas  corpus.  dO  Pet.)  107,  9  L.  Ed.  363. 

Johnson  v.  Sute  of  Tennessee  (1909)  Annulment  of  decree  of  dismissals 

29   S.   Ct.  651,  214  U.   8.  485,  53  L.  x  decree  dismissing  a  cause  under  this 

Ed.  1056.  pylg   njny  ^g  annuUed  and   the   execu- 

Death  of  partner.~On  appeal  from  a  tors  of  the  deceased  party  then  sub- 
final  decree  for  an  injunction  in  a  suit  stituted.  Randolph  v.  Quidneck  Co. 
by  a  partnership,  where  one  of  the  (1888)  9  Sup.  Ct  802,  131  U..  S.  444, 
partners  dies,  the  survivors  may,  after  33  L.  Bd.  203. 

RULE  16 

No  AppKARANct  oif  Plaintii?f  in  Error  or  App^li^ant. — Where 
no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff  in  er- 
ror or  appellant,  when  the  case  is  called  for  trial,  the  defendant  in  er- 
ror or  appellee  may  have  the  plaintiff  in  error  or  appellant  called  and 
the  Tvrit  of  error  or  appeal  dismissed,  or  may  open  the  record  and 
pray  for  an  affirmance. 

Notea  of  Decisiona 

Enforcement   of  rule.— The   supreme  Opening   the   record.— If  plaintiff  in 

court     roles,    requiring    causes    to    be  error  does  not  appear,  defendant  may 

ready    for  hearing  when   reached,  are,  either  have  plaintiff  called  and  dismiss 

and  will  continue  to  be  rigidly  enforc-  the  writ  of  error  with  the  costs,  or  he 

ed.  Alvord  v.  U.  S.  (1878)  99  U.  S.  may  open  the  record  and  go  for  an  af- 
693,  25  L.  Ed.  399. 

(1823) 
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firmance.     Montalet  ▼.  Murray   (1806)      years  after  it  was  docketed,  and  the 
7  U.  S.  (3  Cranch)  249,  2  L.  Ed.  429.      case  was  dismissed  under  this  rule,  it 

Reinstating  case-Where  counsel  for  T?l!4f  o^^%'T*'^^if 'oa^t^^Si^^^'" 

appellant    had   been   unable    to    attend  ^^^^^^  ^^  ^'  ^'  ^^S'  24  K  Ed.  1008. 
business  for  a  long  time,  and  had  died         Cases  dismissed  under  rule.^— See  Mil- 

before  the  commencement  of  the  term  ler   v.    Edgerton    (1891)    11    Sup.  Gt 

at    which    the    case    was    called,    2%  1024,  140  U.  S.  690,  35  L.  Ed.  763. 

RULE  17 

No  Appearance  o^  Defendant  in  Error  or  Appellee. — Where 
the  defendant  in  error  or  appellee  fails  to  appear  when  the  case  is 
called  for  trial,  the  court  may  proceed  to  hear  an  argument  on  the  part 
of  the  plaintiff  in  error  or  appellant,  and  to  give  judgment  according 
to  the  right  of  the  case. 

RULE  18 

No  Appearance  of  Either  Party. — When  a  case  is  reached  in 
the  regular  call  of  the  docket,  and  there  is  no  appearance  for  either 
party,  the  case  shall  be  dismissed  at  the  cost  of  the  plaintiff  in  error 
or  appellant. 

Notes  of  Deeisions 

Application  of  ruie^— Where  neither  writ  of  error  will  be  dismissed.  Bad- 
party  is  represented  by  counsel  or  in  ford  v.  Craig  (1809)  9  U.  S.  (5  Grancb) 
person  when  the   cause  is  called,  the      289,  3  L.  Ed.  104. 

RULE  19 

Neither  Party  Ready  at  Second  Term. — When  a  case  is  called 
for  argument  at  two  successive  terms,  and  upon  the  call  cU  the  sec- 
ond term  neither  party  is  prepared  to  argue  it,  it  shall  be  dismissed 
at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless  sufficient  cause 
is  shown  for  further  postponement. 

RULE  20 

Printed  Arguments. — 1.  In  all  cases  brought  here  on  writ  of  er- 
ror, appeal,  or  otherwise,  the  court  will  receive  printed  arguments  with- 
out  regard  to  the  number  of  the  case  on  the  docket,  if  the  counsel  on 
both  sides  shall  choose  to  submit  the  same  within  the  first  ninety  days 
of  the  term;  and,  in  addition,  appeals  from  the  court  of  claims  may 
be  submitted  by  both  parties  within  thirty  days  after  they  are  docketed, 
but  not  after  the  first  day  of  April;  but  thirty  copies  of  the  arguments, 
signed  by  attorneys  or  counselors  of  this  court,  must  be  first  filed. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a 
printed  argument  shall  be  filed  for  one  or  both  parties,  the  case  shall 
stand  on  the  same  footing  cts  if  there  were  an  appearance  by  counsel. 

S.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the 
docket,  and  argued  orally  in  behalf  of  only  one  of  the  parties,  no 
printed  argument  for  the  opposite  party  will  be  received,  unless  it 
is  filed  before  the  oral  argument  begins,  and  the  court  will  proceed 
to  consider  and  decide  the  case  upon  the  ex  parte  argument, 

4.  No  brief  or  argument  will  be  received,  either  through  the  clerk 
or  otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  opposing  counsel. 

Notes  of  Deelaioiis 

Brief  en  submission.— A  submission  of  shall  be  printed  at  length,*'  either  in  or 

a  cause  on  printed  arguments  will  be  with    the    brief.      School   Dist    v.    St. 

set  aside  for   noncompliance  with  the  Joseph  Fire  &  Marine  Ins.  Co.  (1879) 

provision    of   rule    21,    requiring    that,  101  U.  S.  472,  25  L.  Ed.  868. 

"when  a   statute   of  a  state  is   cited,  Submission    by    stipulatlon.-^tipula- 

so    much   thereof   as    may   be   deemed  tions  of  counsel  to  submit  a  case  under 

necessary  to  the  decision  of  the  case  rule  of  court  cannot  be  withdrawn  by 

(1824) 
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either  party  without  the  consent  of  the  cauae  without  oral  argument,  and  no 

other,  except  by  leave  of  court  upon  reference  is  made  to  this  rule,  it  will 

cause  shown.     Muller  t.  Dows   (1876)  not  be  applied   on   suggestion  by   one 

94  U.  S.  277,  24  L.  Bd.  76;   Wright  v.  party,  against  the  protest  of  the  other, 

Nagle  (1879)  101  U.  S.  791,  25  L.  Ed.  since    the   stipulation   wiU   be   fulfilled 

291;  Aurrecoechea  ▼.  Bangs  (1884)  110  if  the   submission  be  made  when   the 

U.  S.  217,  8  Sup.  Gt  639,  28  L.  Ed.  case  is  reached  in  its  order.     Glenn  ▼. 

125.  Fant   (1888)   8  S.  Ct  398,  124  U.  S. 

Where  pai;0es  stipulate  to  submit  a  123,  31  L.  Ed.  852. 


RULE  21 

Briefs. — 1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  the  court,  at  least  three  weeks  before  the  case  is 
caUed  for  argument,  thirty  copies  of  a  printed  brief,  one  of  which  shall, 
on  application,  be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  suc- 
cinctly the  questions  invohfed  and  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  er- 
ror asserted  and  intended  to  be  urged;  and  in  cases  brought  up  by 
appeal  the  specification  shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  be  erroneous.  When  the  error  alleged  is  to 
the  admission  or  to  the  rejection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidence  admitted  or  rejected.  When 
ihe  error  alleged  is  to  the  charge  of  the  court,  the  specification  shall 
set  out  the  part  referred  to  totidem  verbis,  whether  it  be  instructions 
given  or  instructions  refused.  When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specification  shall  state  the  exception 
to  the  report  and  the  action  of  the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

5.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file 
with  the  clerk  thirty  printed  copies  of  his  argument,  at  least  one  week 
before  the  case  is  called  for  hearing.  His  brief  shall  be  of  like  char- 
acter with  that  required  of  the  plaintiff  in  error  or  appellant,  except 
that  no  specification  of  errors  shall  be  required,  and  no  statement  of 
the  case,  unless  that  presented  by  the  plaintiff  in  error  or  appellant  is 
controverted. 

4>  When  there  is  no  assignment  of  errors,  as  required  by  §  997  of 
the  Revised  Statutes  [post,  §  1653],  counsel  will  not  be  heard,  except 
at  the  request  of  the  court;  and  errors  not  specified  according  to  this 
rule  will  be  disregarded;  but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned  or  specified. 

6.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appel- 
lant is  in  default,  the  case  may  be  dismissed  on  motion;  and  when  a 
defendant  in  error  or  an  appellee  is  in  default,  he  will  not  be  heard, 
except  on  consent  of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  oral  argument  is  made  for  one  of  the  parties,  only  one 
counsel  will  be  heard  for  the  adverse  party. 

7.  No  brief  or  printed  argument,  required  by  the  foregoing  sections, 
shall  be  filed  by  the  clerk  unless  the  same  shall  be  accompanied  by  sat- 
isfactory proof  of  service  upon  counsel  for  the  adverse  party. 

8.  Every  brief  of  more  than  20  pages  shall  contain  on  its  front  Ay 
leaves  a  subject  index  with  page  references,  the  subject  index  to  be 

2  U.S.CoMP.'ie-116  (1825) 
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supplemented  by  a  list  of  all  cases  referred  tQ,  alphabetically  arranged, 
together  with  references  to  pages  where  cases  are  cited. 
Section  8  was  added  to  this  rule  by  amendment  April  1,  1912. 

Notes  of  Dedaions 


Cure  of  omission  of  assignment  from 
transcript^-A  failure  to  annex  to  or  re- 
turn with  a  writ  of  error  an  assignment 
of  errors,  as  required  by  B.  S.  f  d97, 
post,  §  1653,  is  not  ground  for  dismis- 
sal for  want  of  jurisdiction.  It  may  be 
subsequently  filed  in  accordance  with 
this  rule.  Independent  School  Dist  t. 
HaU  (1882)  106  U.  S.  428,  1  Sup.  Ot 
417,  27  L.  Ed.  237;  Gumbel  v.  Pitkin 
(1885)  113  U.  S.  545,  5  Sup.  Ct.  616, 
28  L.  Ed.  1128. 

EfTect  of  failure  to  file  brief^Where 

no  brief  has  been  filed  as  required  by 
statute  or  rules  of  court,  the  appeal 
will  be  dismissed.  Schooner  Catharine 
V.  U.  S.  (1812)  11  U.  S.  (7  Cranch) 
99,  3  L.  Ed.  281.  Or  the  judgment  wiU 
be  affirmed.  Ryan  v.  Koch  (1872)  84 
U.  S.  (17  WaU.)  19,  21  L.  Ed.  611. 

Where,  on  writ  of  error,  no  assign* 
ments  of  error  are  returned  with  the 
writ,  no  counsel  appears  for  plaintiff 
in  error,  and  the  case  is  submitted  by 
defendant  in  error  on  briefs,  without 
any  specification  of  errors  by  plaintiff, 
the  judgment  will  be  affirmed,  for  want 
of  prosecution.  Dugger  v.  Tavloe 
(1887)  7  S.  Ct  895,  121  U.  S.  286,  30 
L.  Ed.  946. 

EfTect  of  defective  brlef.^Where  this 
rule  is  totally  disregarded  by  appellant's 
counsel  in  making  up  his  brief,  the 
appeal  will  be  dismissed.  Portland  Co. 
V.  U.  S.  (1872)  15  Wall.  1,  21  L.  Ed. 
113. 

The  submission  of  a  cause  under  the 
twentieth  rule  will  be  set  aside  for  non- 
compliance with  paragraph  4,  subdivi- 
sion 3,  of  this  rule.  School  Dist  v. 
Insurance  Co.  (1879)  101  U.  S.  472,  25 
L.  Ed.  868. 

Omission  of  specification  of  errors^- 

Where  there  was  no  assignment  of  er- 
rors in  the  transcript  returned  with  the 
writ,  as  required  by  K.  S.,§  997,  post, 
§  1653,  and  the  brief  contained  no 
specification  of  errors,  no  statement  of 
the  case  presenting  the  questions  in- 
volved with  reference  tq  the  pages  of 
the  record  in  support  thereof,  and  fail- 
ed to  quote  the  evidence  whose  rejec- 
tion or  admission  was  complained  of^ 
the  appeal  will  be  dismissed  on  motion. 
Benitcs  v.  Hampton  (1887)  8  S.  Ct 
254,  123  U.  S.  519,  31  L.  Ed.  260. 

An  appeal  will  not  be  dismissed  for 
want  of  an  assignment  of  errors,  as  the 
court  may  at  its  option  notice  a  plain 
error  not  assigned.  U.  S.  v.  Pens 
(1899)  20  Sup.  Ct.  165,  166,  175  U.  S. 
500,  44  L.  Ed.  251.  But  it  wiU  be 
when  there  appears  no  ''plain  error  not 
assi^ed  or  specified."  Rowe  v.  Phelps 
(1894)  14  S.  Ct  632,  152  U.  S.  87,  38 
L.  Ed.  365. 

The  option  of  examining   the   tran- 
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script  of  record  on  writ  of  error  or  ap- 
peal, in  order  that  the  court  may  be  ad- 
vised as  to  whether  there  has  occurred 
any  plain  error  which  bbviously  de- 
mands correction,  will  be  exercised, 
where  the  defendants  in  error  hare 
made  no  objection  to  the  failure  to  as- 
sign error,  but  have  submitted  the  case 
upon  the  specifications  of  error  in  the 
brief  of  the  plaintiffs  in  error.  Colnm- 
bia  Heights  Realty  Co.  v.  Rudolph 
(1910)  30  Sup.  Ct  581,  583,  217  U.  a 
547,  54  L.  Ed.  877,  19  Ann.  Cas.  851 
Questions  of  gravity  may  be  consid- 
ered under  this  rule,  even  though  the 
errors  are  not  plain.  Briscoe  v.  Ru- 
dolph (1911)  81  Sup.  Ct  679,  221  U.  & 
547,  55  L.  Ed.  848. 

Sufnciency  of  specification  of  errors^ 
The  assignment  of  errors  on  the  ap- 
peal from  the  district  court  to  the  su- 
preme court  of  a  territory  cannot  be 
accepted  in  the  United  States  Supreme 
Court  as  the  equivalent  of  the  specifi- 
cation of  errors  required.  Benites  v. 
Hampton  (1887)  8  Sup.  Ct  254,  123 
U.  S.  519,  31  L.  Ed.  260. 

A  mere  suggestion  that  the  conclu- 
sions of  an  expert,  incorporated  in  the 
master's  report,  were  erroneous,  will 
not  be  heard  in  the  supreme  court 
Camden  v.  Stuart  (1892)  12  S.  Ct  586, 
144  U.  S.  104,  36  L.  Ed.  363. 

In  an  action  for  wrongful  death  un- 
der How.  Ann.  St  Mich,  fi  3391,  3392. 
which,  as  construed  by  the  Michigan 
courts,  give  a  right  of  action  only  when 
decedent  leaves  some  one  dependent 
upon  him  for  support,  an  assignment 
of  error,  based  on  a  refusal  to  charge 
generally  that  under  the  evidence  there 
was  no  right  of  recovery,  is  not  suffi- 
ciently specific  to  raise  the  question  of 
whether  there  was  sufficient  evidence 
that  deceased  left  any  one  dependent 
upon  him,  as  required  by  the  statute. 
Grand  Trunk  Ry.  Co.  of  Canada  v. 
Ives  (1892)  12  S.  Ct  679,  144  U.  a 
408,  36  L.  Ed.  485,  affirming  Ives  v. 
Grand  Trunk  Ry.  Co.  (C.  C.  1887)  35 
Fed.  176. 

Merely  asserting  the  nonexistence  of 
any  evidence  of  a  certain  fact  which  is 
necessary  to  support  the  judgment  Is 
insufficient    Id. 

Impertinent  or  scandalous  matter  ii 
brlef.^Where  a  brief  contains  scanda- 
lous matter  affecting  the  moral  charac- 
ter of  individuals,  wholly  aside  from  the 
issues  in  the  case,  it  will  be  stricken 
from  the  files  when  the  case  is  for  any 
reason  dismissed.  Green  y.  Elbert 
(1891)  137  U.  S.  615.  11  Sup.  Ct  188, 
34  L.  Ed.  792.  So  will  a  brief  fuU  of 
unwarranted  and  impertinent  expres- 
sions as  to  opposing  counsel.  Supreme 
Council  of  the  Royal  Arcanum  ▼.  Qreen 
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(1915)  35  S.  Ct  724,  237  U.  S.  531,  er  of  appellant's  neglect  to  comply  with 
60  L.  Ed.  1089,  L.  R.  A.  1916A,  771,  a  rule  of  court  requiring  him  to  fur- 
reversing  decree  Green  v.  Supreme  nish  respondent's  counsel  with  a  copy 
Ck>uncil  of  Royal  Arcanum  (1911)  129  of  his  brief.  Thomas  v.  Woodridge 
N.  Y.  S.  791,  144  App.  Div.  761,  and  (1874)  90  U.  a  (23  Wall.)  283,  23  L. 
(1912)  100  N.  E.  411,  206  N.  Y.  591.  Ed.  135. 

Waiver  of  service  of  opponent's  brief.  Cited    without    definite    application, 

—Respondent's   filing   a   full  argument  Farrar  v.  Churchill  (1890)  10  Sup.  Ot. 

upon  the  merits  of  an  appeal  is  a  waiv-  771,  135  U.  S.  609,  34  L.  Ed.  246. 

RULE  22 

Orai,  Arguments. — 1,  The  plaintiff  in  error  or  appellant  in  this 
court  shall  be  entitled  to  open  and  conclude  the  argument  of  the  case. 
But  when  there  are  cross  appeals  they  shall  be  argued  together  as 
one  case,  and  the  plaintiff  in  the  court  belozi/  shall  be  entitled  to  open 
and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument 
of  a  case. 

3.  One  and  one-half  hours  on  each  side  will  be  allowed  for  the 
argument,  and  no  more,  without  special  leave  of  the  court,  granted 
before  the  argument  begins.  But  in  cases  certified  from  the  circuit 
courts  of  appeals,  cases  involving  solely  the  jurisdiction  of  the  court 
below,  and  cases  under  the  act  of  March  2,  1907,  S^  Stat,  12^6  [post, 
§  1704],  forty- five  minutes  only  on  each  side  will  be  allowed  for  the 
argument  unless  the  time  be  extended.  The  time  thus  allowed  may 
be  apportioned  between  the  counsel  on  the  same  side,  at  their  discre- 
tion; provided,  always,  that  a  fair  opening  of  the  case  shall  be  made 
by  the  party  having  the  opening  and  closing  arguments. 

RULE  23 

iNTERESt. — 1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this 
court,  and  the  judgment  of  the  inferior  court  is  affirmed,  the  interest 
shall  be  calculated  and, levied,  from  the  date  of  the  judgment  below 
until  the  same  is  paid,  at  the  same  rate  that  similar  judgments  bear 
interest  in  the  courts  of  the  state  where  such  judgment  is  rendered, 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  exceeding  10  per  cent.,  in 
addition  to  interest,  shall  be  awarded  upon  the  amount  of  the  judg- 
ment. 

3,  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
mo^ey  in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

Jf.,  In  cases  in  admiralty,  damages  and  interest  may  be  allowed  if 
specially  directed  by  the  court. 

Notes  of  Dedsioiu 

Seope  of  rulsw— This  rule  as  to  the  terest  in  the  court  below,  to  the  time  of 

amount  of  damages  is  a  limitation  b\e-  affirmance,  but  no  further.     Brown  ▼. 

yond  which  the   court  cannot  go,  but  Van  Bramm  (1797)  3  U.  S.    (3  Dall.) 

leaves  it  to  its  discretion  to  give  less.  344,  1  L.  EM.  629. 

West  Wisconsin  B.  Co.  v.  Foley  (1876)  .  The    mode    of    calculating    interest, 

84  V.  S.  100,  24  L.  Ed.  71.  when  a  judgment  of  the  Circuit  Court 

This  rule  is  for  the  guidance  of  the  is  affirmed,  is  to  compute  it  at  the  rate 

Bupreme  court  only,  and  does  not  au-  of  6  per  cent  per  annum  from  the  day 

thorize    an   inferior    court    to   add   an  when  judgment  was  signed  in  the  Cir- 

award  of  interest  to  a  decree  affirming  cuit  Court  until  paid.    Mitchell  v.  Har- 

Ufl   own  judgment     Green  v.CMcago,  mony   (1851)  13  How.  115,  116,  14  L. 

S.  A  0.  R.  Co.  (1892)  49  Fed.  907,  1  Ed.  75. 

O.  C.  A.  478.  Where,  on  writ  of  error  brought  by  a 

Allowanoe   of   Interest^^Interest,   on  collector  of  customs  to  review  a  judg- 

affirmance,  is  to  be  calculated  on  the  ment  recovered  against  him  for  money 

asirregate  amount  of  principal  and  in-  exacted  and  paid  on  entries,  the  judg- 
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ment  is  affirmed,  the  supreme  court 
will  allow  the  respondent  in  error  inter- 
est pending  the  writ  Cochran  t.  Schell 
(1882)  2  Sup.  Ot  827,  829,  107  U.  S. 
625.  27  L.  Ed.  543. 

Effect  of  allowance  of  Interests— The 

allowance  of  interest  as  damages  on  a 
writ  of  error,  and  the  form  of  the  man- 
date in  affirming,  with  interest,  a  judg- 
ment against  a  collector  of  customs  for 
duties  wrongfully  exacted,  cannot  af- 
fect the  question  of  the  liability,  under 
section  1635,  post,  of  the  government 
or  collector  for  interest  on  the  judg- 
ment White  V.  Arthur  (C.  O.  1882)  10 
Fed.  80,  91. 

Effect  of  failure  of  supreme  court  de- 
cree or  mandate  to  provide  for  Interest. 
—On  affirmance  by  the  supreme  court 
of  the  United  States  of  a  decree  of  a 
circuit  court,  it  is  for  the  former  to  de- 
cide whether  interest  or  damages  shall 
be  allowed;  and,  if  no  allowance  for 
that  purpose  Is  made  in  the  decree  of 
affirmance,  it  is  equivalent  to  a  denial 
of  them.  Boyce  v.  Grundy  (1835)  44 
U.  S.  (9  Pet.)  275,  9  L.  Ed.  127. 

Plaintiff  had  judgment  in  the  su- 
preme court  of  the  District  of  Colum- 
bia for  damages  and  costs,  but  nothing 
was  said  of  interest  On  appeal  the  su-> 
preme  court  of  the  United  States  af- 
firmed the  judgment,  and  its  mandate 
directed  "that  such  execution  and  pro- 
ceedings be  had  as,  according  to  right 
and  justice  and  the  laws  of  the  United 
States,  ought  to  be  had."  On  motion 
of  plaintiff  in  the  court  below,  judgment 
was  entered  up  for  interest  on  the  orig- 
inal judgment  from  its  date.  Held,  that 
the  court  was  without  jurisdiction  to 
give  the  judgment  for  interest.  Ex 
parte  Washington  &  G.  R.  Co.  (1891) 
140  U.  S.  91, 11  Sup.  Ct  673,  35  L.  Ed. 
339. 

The  supreme  court,  having  determin- 
ed the  amounts  which  should  form  the 
basis  for  pro  rata  distribution  of  a 
fund,  remanded  the  cause  for  further 
proceedings.  A  bank,  which  was  one  of 
the  distributees,  held  the  fund  pending 
thf  litigation  as  a  general  deposit,  and 
used  the  money  as  such.  This  fact 
having  appeared  by  stipulation  after  the 
cause  was  remanded,  the  circuit  court 
allowed  interest  to  the  other  distributee 
on  the  amount  awarded  to  him.  Held, 
that  the  matter  of  interest  was  neces- 
sarily left  open  by  the  former  decree, 
and  the  action  of  the  circuit  court  was 
not  a  disobedience  of  the  mandate,  and 
therefore,  whether  erroneous  or  not, 
could  not  be  corrected  by  mandamus. 
In  re  City  Nat.  Bank  (1894)  153  U.  S. 
246,  14  Sup.  Ct  804,  38  L.  Ed.  705. 

The  proper  construction  of  a  decree 
of  the  federal  Supreme  Court  "revers- 
ing" a  decree  ot  a  Circuit  Court  which 
had  confirmed  in  part  an  award  in  arbi- 
tration proceedings,  and  had  ordered  in- 
terest to  be  paid  on  the  remainder  from 
the  date  fixed  by  the  award  for  pay- 
ment and  remanding  the  cause  with  dl- 

(1828). 


reotions  to  confirm  the  award  for  and 
up  to  a  lesser  and  specified  sum,  does 
not  prohibit  the  Circuit  Court  in  enter- 
ing its  decree  pursuant  to  this  dedsioa 
from  allowing  interest  on  that  sum 
from  the  date  so  fixed,  where,  in  the 
opinion  of  the  Supreme  Court,  the  items 
of  the  award  were  treated  as  separate 
matters,  some  of  which,  it  was  said, 
might  be  disallowed  without  affecting 
the  rest  Ex  parte  Republic  of  Colom- 
bia (19C»4)  25  S.  Ct  107,  195  U.  & 
604,  49  L.  Ed.  338. 

Power  to  award  damages  for  frivolois 
appeals^-The  only  way  to  discourage 
frivolous  appeals  and  writs  of  error  is 
by  use  of  the  power  to  award  damages, 
and  the  rule  will  be  enforced  in  proper 
cases  both  according  to  its  title  and 
spirit  Parties  should  not  be  subject 
to  delay  without  reasonable  cause,  and 
the  power  to  compensate  for  unwar- 
ranted delay  ought  not  to  be  overlook- 
ed. Whitney  v.  Cook  (1878)  99  U.  S. 
607,  25  L.  Ed.  446. 

This  rule  of  the  Supreme  Court  reg- 
ulates the  jurisdiction  conferred  by  this 
section,  and  in  case  of  affirmance,  where 
the  writ  of  error  is  for  mere  delay, 
damages  may  be  awarded  in  addition 
to  interest,  and  interest  is  given  at  the 
same  rate  that  similar  judgments  bear 
Interest  in  the  courts  of  the  state 
where  the  judgment  was  rendered. 
Washington  &  G.  R.  Co.  v.  Tobriner 
(1893)  13  Sup.  Ct  557,  583,  147  U.  8. 
571,  37  L.  Ed.  284. 

Power  to  award  damages  for  delay 
under  R.  S.  §  1010,  post,  §  1671,  where 
on  writ  of  error  judgment  is  affirmed, 
gives  the  Supreme  Court  authority  to 
exert  the  power  where  the  writ  of  er* 
ror  is  dismissed  for  its  frivolous  char- 
acter. Doming  v.  Carlisle  Packing  Co. 
(1912)  33  S.  Ct  80,  226  U.  S.  102,  57 
L.  Ed.  140,  dismissing  writ  of  error 
Carlisle  Packing  Co.  v.  Deming  (1911) 
114  P.  172,  62  Wash.  455. 

It  is  doubtful  whether,  under  section 
2  of  this  rule,  any  damages  may  be 
awarded  by  the  Supreme  Court  in  any 
case  where  there  is  no  money  judg* 
ment  U.  S.  v.  New  Orleans  (C.  0. 
1881)  8  Fed.  112, 114. 

Grounds    for   award    of   damages^^ 

Where  it  appears  that  a  case  has  been 
carried  to  the  supreme  court  merely 
for  the  purpose  of  delay,  the  court  in 
affirming  the  judgment  will  grant  dam- 
ages to  the  defendant  in  error.  Pren- 
tice V.  Pickersgill  (1867)  73  U.  a  (6 
Wall.)  511,  18  L.  Ed.  790;  Amory  v. 
Amory  (1875)  91  U.  S.  356,  23  L.  Ed. 
436;  Sire  v.  Ellithorpe  Air-Brake  Co. 
(1891)  137  U.  S.  579,  11  Sup.  Ct  195, 
34  L.  Ed.  801;  Wilson  v.  Everett  (1891) 
139  U.  S.  616,  11  Sup.  Ct  664.  35  K 
Ed.  286. 

Where  there  was  nothing  in  the  rec- 
ord tending  to  show  error  in  the  judg* 
ment,  or  repel  the  conclusion  that  the 
writ  of  error  was  procured  for  delay, 
the  judgment  must  be  affirmed,  with 
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costs  for  damages.  Walker  v.  Dreville 
(1870)  12  WaU.  440,  20  L.  Ed.  429. 

Where  the  writ  of  error  appears  to 
have  no  plausible  ground  to  support 
it,  it  will  be  assumed  that  it  was  sued 
out  for  the  purpose  of  delay.  Texas  & 
P.  Ry.  Co.  V.  Volk  (1894)  14  Sup.  Ct 
239,  151  U.  S.  73,  38  K  Ed.  78. 

Amount  of  award  of  damages  for  de- 

layw-^The  rule  is  satisfied  if  the  indem- 
nity is  commensurate  with  the  damages 
that  may  follow  from  the  stay  which 
is  effected.  Ex  parte  French  (1879) 
100  U.  S.  1,  5,  25  L.  Ed.  529. 

Frivolous  appeal8.^In  the  following 
cases  damages  were  awarded  for  frivol- 
ous appeals:  Jenkins  v.  Banning  (1859) 
23  How.  455,  456,  16  L.  Ed.  580;  Pren- 
tice V.  Pickersgill  (1867)  6  WalL  511, 
513,  18  L.  Ed.  790;  Nelson  v.  Flint 
(1897)  17  S.  Ct.  576.  166  U.  S.  276,  41 
L.  Ed.  1002.  Where  the  only  excep- 
tions taken  in  the  court  below  were  to 
the  refusals  of  the  court  to  continue 
the  case  to  the  next  term,  and  it  ap- 
pears that  the  continuance  asked  for 
below  and  the  suing  out  the  writ  of  er- 
ror were  only  for  the  purpose  of  de- 
laying the  payment  of  a  just  debt,  and 
no  counsel  appeared  in  this  court  on 
that  side.  Barrow  v.  Hill  (1851)  13 
How.  54,  14  L.  Ed.  48.  Where  no 
question  for  the  consideration  of  this 
court  was  raised  below,  and  the  errors 
were  not  argued  here.  Kilboume  v.  St 
Louis  State  Sav.  Inst  (1859)  63  17.  S. 
(22  How.)  503,  16  L.  Ed.  370.  Where 
the  parties  below  made  no  defense,  ex- 
cept by  a  false  plea,  which  was  over- 
ruled on  demurrer,  and  on  error  they 
alleged  no  error.  Sutton  v.  Bancroft 
(1859)  64  TJ.  S.  (23  How.)  820,  16  L. 
Ed.  454.  On  error  to  the  allowance  of 
ft  merely  formal  amendment  of  the 
pleadings.  Jenkins  v.  Banning  (1859) 
64  U.  S.  (23  How.)  455,  16  L.  Ed.  580. 
Where  the  trial  court  correctly  held 
that  a  United  States  revenue  stamp 
on  ft  deed  was  sufficient,  in  an  action 


by  the  grantot  for  the  balance  of  the 
price,  and  the  grantee  brought  error 
and  delayed  proceedings  2^  years, 
though  he  had  it  in  his  power  to  cor- 
rect any  mistake  respecting  the  stamp 
with  slight  expense.  Hall  v.  Jordan 
(1873)  86  U.  S.  (19  Wall.)  271,  22  L. 
Ed.  47.  Where,  on  writ  of  error  to  the 
state  court,  in  an  action  for  the  bal- 
ance due  on  machinery  sold  defendant, 
it  was  undisputed  that  the  mill  was 
built  and  equipped  by  plaintiff  and  ac- 
cepted by  defendant,  and  that  the  rul- 
ings of  the  trial  court  on  evidence  and 
instructions  assigned  as  error  were 
proper.  Gregory  ConsoL  Min.  Co.  v. 
Starr  (1891)  141  U.  S.  222,  11  Sup.  Ct 
914,  36  L.  Ed.  715,  affirming  (1887) 
6  Mont  485,  13  Pac.  195,  and  (1887) 
6  Mont  491,  13  Pac.  198.  Where  judg- 
ment of  a  circuit  court  of  appeals  af- 
firming a  judgment  of  the  trial  court 
on  the  ground  that  the  evidence,  though 
conflicting,  sustained  a  verdict  for 
plaintiff,  and  the  supreme  court  con- 
curs in  such  view.  Texas  &  P.  R.  Co. 
V.  Prater  (1913)  33  S.  Ct  637,  229  U. 
S.  177,  57  L.  Ed.  1139,  affirming  judg- 
ment (1910)  183  Fed.  574,  106  C.  C.  A. 
120.  In  an  action  under  federal  Em- 
ployers' Liability  Act,  where  conten- 
tions that  interpretation  of  the  statute 
was  involved  are  wholly  without  merit 
Southern  By.  Co.  v.  Gadd  (1914)  34 
S.  Ct  696,  233  U.  S.  572,  58  L.  Ed. 
1099,  affirming  judgment  (1913)  207 
Fed.  277,  125  C.  C.  A.  21. 

Amount    of    supersedeas    bond.— A 

judgment  in  mandamus  against  a  city, 
compelling  the  levy  of  a  tax  to  pay  a 
certain  sum,  is  not  a  judgment  for  the 
recovery  of  money  within  rule  29;  and 
hence  a  supersedeas  bond,  on  appeal 
by  defendant,  need  only  cover  costs  and 
the  10  per  cent  of  the  amount  involved, 
which  the  appellate  court  may,  under 
this  rule,  assess  for  frivolous  appeal. 
U.  S.  V.  City  of  New  Orleans  (C.  C. 
1881)  8  Fed.  112. 


RULE  24 

Costs. — 1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  un- 
less otherwise  agreed  by  the  parties,  except  where  the  dismissal  shall 
be  for  want  of  jurisdiction,  when  the  costs  incident  to  the  motion  to 
dismiss  shall  be  allowed, 

£.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  oth- 
erwise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from 
the  court  below  shall  be  a  part  of  such  costs,  and  be  taxable  in  thai 
court  as  costs  in  the  case. 

U.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the 
United  StcUes  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

6.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be 
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the  duty  of  the  clerk  to  issue  a  mandate,  ^or  other  proper  process,  in 
the  nature  of  a  procedendo,  to  the  court  below,  for  the  purpose  of  in- 
forming such  court  of  the  proceedings  in  this  court,  so  that  further 
prpceedings  may  he  had  in  such  court  as  to  law  and  justice  may  ap- 
pertain, 

6,  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the 
bill  of  items  taxed  in  detail, 

7,  In  pursuance  of  the  act  of  March  3,  1883  [ante,  §  1199],  au- 
thorizing and  empozvering  this  court  to  prepare  a  table  of  fees  to  be 
charged  by  the  clerk  of  this  court,  the  following  table  is  adopted: 

For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the 
record,  $6. 

For  entering  an  appearance,  25  cents. 

For  entering  a  continuance,  25  cents. 

For  filing  a  motion,  order,  or  other  paper,  25  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 
paper,  20  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  inde.ving  the 
same,  $1, 

For  entering  a  judgment  or  decree,  $1, 

For  every  search  of  the  records  of  the  court,  $1, 

For  a  certificate  and  seal,  $2, 

For  receiving,  keeping,  and  paying  money  in  pursuance  of  any  stat- 
ute or  order  of  court,  2  per  cent,  on  the  amount  so  received,  kept,  and 
paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  $10. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  in- 
dexing the  same,  supervising  the  printing,  and  distributing  the  printed 
copies  to  the  justices,  the  reporter,  the  law  library,  and  the  parties 
or  their  counsel,  15  cents  per  folio;  but  when  the  necessary  printed 
copies  of  the  record,  as  printed  for  the  use  of  the  lozver  court,  shall 
be  furnished,  the  fee  for  supervising  shall  be  5  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  under 
rule  10,  20  cents  per  folio,  but  nothing  in  addition  for  supervising  the 
printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  $6. 

For  a  mandate  or  other  process,  $5. 

For  filing  briefs,  $5  for  each  party  appearing. 

For  every  printed  copy  of  any  opinion  of  the  court  or  any  justice 
thereof  certified  under  seal,  $2. 

Notes  of  Deoisioas 

Right  to  costs  in  general.— Where  a  cuit  court  allowed  a  sum  for  damac^Bi 
case  is  affirmed  on  appeal,  the  prevail-  but  the  supreme  court  reversed  this  de- 
ing  party  is  in  all  cases  entitled  to  costs  cree.  Held,  that  plaintiff  should  be  al- 
as matter  of  course.  Montalet  v.  Mur-  lowed  costs  in  the  circuit  court,  to  and 
ray  (1807)  8  U.  S.  (4  Cranch)  46,  2  L.  including  the  interlocutory  decree,  and 
Ed.  545.  defendant   be   allowed   his   costs   after 

In  all  cases  of  reversal  of  any  judg-  such  decree.  Dobson  v.  Hartford  Gar- 
ment or  decree  in  the  supreme  court,  pet  Co.  (1885)  114  U.  S.  439,  5  S.  Ct 
except  where  the  reversal  shall  be  for  945,  29  L.  Ed.  177,  reversing  decree 
want  of  jurisdiction,  costs  shall  be  al-  Bigelow  Carpet  Co.  v.  Dobson  (C.  C. 
lowed  for  plaintiffs  in  error,  or  appel-  1882)  10  Fed.  385. 
lants,  as  the  case  may  be,  unless  other-  Where  a  decree,  though  properly  die- 
wise  ordered  by  the  court  Bradstreet  missing  a  bill,  is  so  broad  as  to  shut 
V.  Potter  (1842)  41  U.  S.  (16  Pet.)  317,  out  any  further  suit,  however  great  the 
10  L.  Ed.  978.  exigency,  it  will  be  modified  on  appeal. 

In  a  suit  in  equity  for  infringement  but  appellant  will  not  thereby  be  r^ev- 

of  a  patent  for  a  design,  the  master  re-  ed  of  costs,  he  not  having  made  a  motion 

ported  no  profits,  and  nominal  damag-  below  to  amend,  and  his  contention  on 

es.     On  exception  by  plaintiff,  the  cir-  appeal  not  having  been  limited  to  such 
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amendment     Texas  &  F.  Ry.   Go.  y. 
Interstate  Transp.  Co.  (1895)  155  U.  S.  ' 
585,  15  Sup.  Ct  228.  89  L.  Ed.  271. 

Costs  on  dismissal  of  appeal  or  writ 
of  error.— Where  a  writ  of  error  is  dis- 
ipiased  for  want  of  jurisdiction,  and  the 
defendant  in  error  was  defendaiit  be- 
low, he  is  allowed  costs.  Winchester  v. 
Jackson  (1806)  7  U.  S.  (3  Cranch)  514, 
2  L.  Ed.  316. 

Upon  a  motion  to  dismiss  an  appeal, 
the  right  of  the  supreme  court  to  de- 
cide implies  the  right  to  adjudge  as  to 
all  costs  which  are  incident  to  the  mo- 
tion. Bradstreet  Co.  y.  Higgins  (1885) 
5  S.  Ct  880,  114  U.  S.  262,  29  L.  Ed. 
176. 

Costs  on  reversal  for  want  of  Juris- 
diction.—Where  the  record  does  not 
show  that  the  circuit  court  had  juris- 
diction of  the  suit,  which  depends  alone 
on  the  citizenship  of  the  parties,  its 
judgment  will  be  reversed  by  the  su- 
preme court  of  the  United  States;  and 
where  the  fault  rests  alone  on  the 
plaintiff,  whose  duty  it  was  in  bringing 
the  suit  to  make  the  jurisdiction  ap- 
pear, the  reversal  will  be  at  his  cost 
in  that  court.  Halsted  v.  Buster  (1886) 
7  S.  Ct  276,  119  U.  S.  341,  30  L.  Ed. 
462;  Everhart  v.  Hunts  ville  Female 
College  (1887)  7  S.  Ct  555,  120  U.  S. 
223,  30  L.  Ed.  623;  Peninsular  Iron  Co. 
V.  Stone  (1887)  7  S.  Ct  1010,  121  U. 
S.  631,  30  L.  Ed.  1020. 

The  United  States  supreme  court,  in 
reversing  a  cause  for  want  of  jurisdic- 
tion in  the  circuit  court,  has  full  dis- 
cretionary power  in  the  matter  of 
awarding  costs;  and  where  it  appeared 
that  the  bill  of  plaintiff  showed  on  its 
face  a  lack  of  jurisdiction  in  the  cir- 
cuit court,  and  it  appeared  that  defend- 
ant on  his  part  neglected  to  urge  lack 
of  jurisdiction  in  the  circuit  court,  the 
costs  of  appeal  to  the  supreme  court 
were  ordered  equally  divided  between 
the  parties,  each  party  being  ordered  to 
pay  his  own  costs  in  the  circuit  court. 
Peper  v.  Fordyce  (1886)  7  S.  Ct  287, 
119  U.  S.  469,  30  L.  Ed.  435,  reversing 
decree  (C.  C.  1883)  16  Fed.  516. 

Costs  w^ill  be  awarded  against  appel- 
lants in  the  supreme  court,  though  the 
case  is  reversed,  when  the  reversal 
takes  place  on  account  of  their  fault  in 
invoking  the  jurisdiction  of  the  circuit 
court  when  they  had  no  right  to  resort 
to  it  Blacklock  v.  Small  (1888)  8  S. 
Ct  1096.  127  U.  S.  96,  32  L.  Ed.  70. 

—  Causes  removed  from  stats 
ooHrt— Where  a  cause  is  remanded  to 
the  state  court  because  improperly  re- 
moved, the  supreme  court  will  make 
such  order  as  to  the  costs  of  the  ap- 
peal as  may  be  just  Hancock  v.  Hol- 
brook  (1884)  5  Sup.  Ct  115,  117,  112 
U.  S.  229,  28  L.  Ed.  714,  reversing  de- 
cree (C.  C.  1881)  9  Fed.  353, 

Where,  after  a  cause  has  been  wrong- 
fully removed  to  a  circuit  court  of  the 
United  States,  a  judgment  therein  is 
reversed    on   appeal   to    the    supreme 
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court  for  want  of  jurisdiction  of  the 
circuit  court,  there  is  an  exercise  of  ju- 
risdiction by  the  supreme  court,  on 
which  costs  may  be  awarded;  and  costs 
will  be  awarded  against  the  party  who 
wrongfully  removed  the  cause,  although 
he  is  the  successful  party  on  the  ap- 
peal. Mansfield,  C.  &  L.  M.  Ry.  Co. 
V.  Swan  (1884)  4  S.  Ct  510,  111  U.  S. 
379,  28  L.  Ed.  462;  Cates  v.  Allen 
(1893)  13  Sup.  Ct  883,  886,  149  U.  S. 
451,  37  li.  Ed.  804;  Walker  v.  Collins 
(1897)  17  Sup.  Ct  738,  739,  167  U.  S. 
57,  42  L.  Ed.  76,  reversing  judgment 
(1893)  59  Fed.  70,  8  C.  C.  A.  1. 

Where  a  case  has  been  wrongfully  re- 
moved to  a  federal  court,  and  a  decree 
there  given,  from  which  an  appeal  is 
taken,  there  should  be  a  reversal,  with 
costs  against  appellants,  and  the  cause 
should  be  remanded  to  the  trial  court, 
with  directions  to  render  judgment 
against  them  for  costs  in  that  court, 
and  remand  the  cause  to  the  state  court 
whence  it  was  removed.  Graves  v. 
Corbin  (1890)  132  U.  S.  571,  10  Sup. 
Ct  196,  33  L.  Ed.  464,  reversing  decree 
Corbin  v.  Boies  (C.  C.  1888)  34  Fed. 
692;  Torrence  v.  Shedd  (1892)  144  U. 
S.  527,  12  Sup.  Ct  726,  36  L.  Ed.  528; 
Martin  v.  Snyder  (1893)  148  U.  S.  663, 
13  Sup.  Ct  706,  37  L.  Ed.  602. 

Costs  on  writ  of  error  to  state  oourt. 

— On  a  writ  of  error  to  the  state  court 
of  appeals,  where  the  judgment  of  that 
court  was  reversed,  and  the  judgment 
of  the  general  court  of  that  state  af- 
firmed, the  costs  of  the  federal  supreme 
court  and  of  the  state  courts  were  al- 
lowed to  plaintiff  in  error.  Clerke  v. 
Harwood  (1797)  3  U.  S.  (3  Dall.)  342, 
1  L.  Ed.  628. 

Costs  for  or  against  United  States.— 

The  only  costs  which  section  1661,  post, 
seems  to  contemplate  are  the  costs  of 
the  appellate  court,  and  by  this  rule 
costs  are  not  allowed  either  for  or 
against  the  United  States.  Treat  v. 
Farmers'  Loan  &  Trust  Co.  (1911)  185 
Fed.  760,  108  C.  C.  A.  98. 

Defendant  in  a  criminal  prosecution 
is  not  chargeable  with  attorney's  dock- 
et fees  in  the  Supreme  Court  U.  S. 
V.  Miller  (D.  C.  1915)  223  Fed.  183. 

——  Costs  In  lower  oourt.-^hi8  rule 
does  not  prevent  the  allowance  of  costs 
of  the  lower  courts  in  favor  of  the 
United  States.  United  States  v.  South- 
ern Pac.  R.  Co.  (C.  C.  1893)  56  Fed. 
865. 

Particular  items  of  costs.— Where  the 
record  on  appeal  to  the  supreme  court 
of  the  United  States  has  been  printed 
by  the  appellant,  the  cause  may  be 
docketed  without  securing  the  payment 
of  the  clerk's  fee,  chargeable  under  this 
rule  in  connection  with  the  printing,  but 
the  printed  copies  cannot  be  delivered 
to  the  justices  or  the  parties  for  use 
on  the  final  hearing,  or  on  any  motiop 
in  the  progress  of  the  cause,  unless  the 
fee  is  paid  when  demanded  by  the  clerk 
in  time  to  enable  him  to  make  his  ex- 
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aminations  and  perform  his  other  da-  against  plaintiff  in  error,  as  this  is  the 

ties    in    connection    with    the    copies,  ^tiniform  practice  of  the  supreme  court 

Bean  t.  Patterson  (1884)  4  S.  Ct  23,  under  this  rule.    Kansas  City,  Ft  S.  k 

110  U.  S.  401,  28  L.  Ed.  190.  ML  R.  Co.  v.  McDonald  (1894)  60  Fed. 

On  the  affirmance  of  a  judgment,  with  522,  9  C.  O.  A.  129,  denying  motion  to 

costs,  by  the  circuit  court  of  appeals,  retax  costs  (1892)  51  Fed.  649,  2  0,0, 

an  attorney's   fee   of   $20  is    taxable  A.  437. 

RULE  25 

Opinions  oi?  the  Court. — 1.  All  opinions  delivered  by  the  court 
shall  immediately  upon  the  delivery  thereof,  be  handed  to  the  clerk 
to  be  printed.  And  it  shall  be  the  duty  of  the  clerk  to  cause  the  same 
to  be  forthwith  printed,  and  to  deliver  a  copy  to  the  reporter  as  soon 
as  the  same  shall  be  printed. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of 
this  court  for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices  delivering 
the  same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  hut 
at  the  end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to 
be  bound  in  a  substantial  manner  into  one  or  more  volumes,  and  when 
so  bound  they  shall  be  deemed  to  have  been  recorded. 

RULE  26 

Cai.1.  and  Order  of  the  Docket. — 1,  The  court,  on  the  second 
day  in  each  term,  will  commence  calling  the  cases  for  argument  in 
the  order  in  which  they  stand  on  the  docket,  and  proceed  from  day 
to  day  during  the  term  in  the  same  order  (except  as  hereinafter  pro- 
vided) ;  and  if  the  parties,  or  either  of  them,  shall  be  ready  when  the 
case  is  called,  the  same  will  be  heard;  and  if  neither  party  shall  be 
ready  to  proceed  in  the  argument,  the  case  shall  be  continued  to  the 
next  term  of  the  court  unless  some  good  and  satisfactory  reason  to 
the  contrary  shall  be  shown  to  the  court. 

5.  Ten  cases  only  shall  be  considered  as  liable  to  be  called  on  each 
day  during  the  term.  But  on  the  coming  in  of  the  court  on  each  day 
the  entire  number  of  such  ten  cases  will  be  called,  with  a  view  to  the 
disposition  of  such  of  them  oj  are  not  to  be  argued. 

3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  on  motion 
of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of 
the  court  on  motion  of  either  party. 

6.  Revenue  and  other  cases  .in  which  the  United  States  are  con- 
cerned, which  also  involve  or  affect  some  matter  of  general  public  in- 
terest, or  which  may  be  entitled  to  precedence  under  the  provisions  of 
any  act  of  Congress,  may  also  by  leave  of  the  court  be  advanced  on 
motion  of  the  Attorney  General. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must  contain 
a  brief  statement  of  the  matter  involved,  with  the  reasons  for  the  ap- 
plication. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the  docket, 
or  be  set  down  for  any  particular  day,  except  under  special  and  peculiar 
circumstances  to  be  shown  to  the  coiirt. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the 
leave  of  the  court,  be  heard  together,  but  they  must  be  argued  cls  one 
case. 

9.  If,  after  a  case  has  been  passed,  the  parties  shall  desire  to  have 
it  heard,  they  may  file  with  the  clerk  their  joint  request  ta  that  effect, 
and  the  case  shall  then  be  by  him  reinstated  for  call  ten  cases  after 
that  under  argument,  or  next  to  be  called  at  the  end  of  the  day  the 
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request  is  filed.  If  the  parties  will  not  unite  in  such  a  request,  either 
may  move  to  take  up  the  case,  and  it  shall  then  be  assigned  to  such 
place  upon  the  docket  as  the  court  may  direct, 

10,  No  stipulation  to  pass  a  case  will  be  recognized  as  binding  upon 
the  court,  A  case  can  only  be  so  passed  upon  application  made  and 
leave  granted  in  open  court. 

Notes  of  Decisions 

Position  on  tlie  doclcet.— Where  a  rec-  A  case  which  does  not  fall  within  the 

ord  has  been  lying  a  year  In  the  clerk's  provisions  of  rule  82,  or  of  paragraph 

office  of  the  supreme  court  of  the  Unit-  4  of  this  rule,  or  of  R.  S.  §  949,  post, 

ed  States,  because  the  bond  prescribed  §  1581,  for  the  advancement  of  cases 

by  the  rule  of  the  court  was  not  given,  on   the  docket,   will  not  be  advanced 

the  case  could  not,  after  the  bond  was  merely  because  of  great  public  impor- 

filed,  be  docketed  as  of  tiie  day  when  tance.    Poindezter  v.  Greenhow  (1883) 

the  record  was  deposited  in  the  office,  3  S.  Gt.  8,  109  U.  S.  63,  27  L.  Ed.  860; 

some  60  other  cases  having  been  dock-  White  v.   Same,  Id.;   Carter  v.   Same 

eted  in  the  meantime.    Van  Rensselaer  (1883)  3  S.  Ot.  8,  109  U.  S.  64,  27  L. 

V.  Watts  (1849)  48  U.  S.  (7  How.)  784,  Ed.  860. 

12  L.  Ed.  913.  RIglit  to  advance  causes  under  prior 

RIglit  to  advancement  in  generai.^A  rules.-— See  Barry  v.  Mercein  (1846)  45 

cause  will  not  be  advanced  for  argu-  U.  S.  (4  How.)  674,  11  L.  Ed.  1108; 

ment  on  the  ground  that  the  case  is  tJ.  S.  v.  Fossatt  (1858)  62  U.  S.   (21 

without  merit    Amoi^  v.  Amory  (1875)  How.)  445,  16  L.  Ed.  185. 

91  U.  S.  356,  23  L.  Ed.  436.    But  see  Arf„«„no«n«*  a#  ««...—   i»   whioh   • 

Rule  6,  and  notes  thereunder.  Advancement  of  causes   in   which   a 

A   cause   involvine  orivate   interests  *****  **  *  ^^^^  ^^  *•*•  executicn  cf  its 

oX  wrnot  betdvfncT^^^^^^  ^^^  l^'^'l  '*  enjcined^ee  post,  § 

in   preference   to   other   suits   on   the  1581,  and  notes. 

docket    Sage  v.  Central  R.  Co.  (1876)  Motion  to  advance  cause.— A  motion 

93  U.  S.  412,  23  L.  Ed.  933.  to  advance  a  criminal  cause  made  in 

A  case  will  not  be  advanced  over  the  behalf  of  the  United  States  must  state 

objections  of  a  party  thereto  in  order  the  facts  in  such  manner  that  the  court 

that  it  may  be  heard  with  another  case  may  judge  whether  the  government  will 

standing  before  it  on  the  docket    Lou-  be   embarrassed  in   the  administration 

isdana  v.  City  of  New  Orleans  (1880)  of  its  aflFairs  by  delay.    U.  S.  v.  Norton 

103  U.  S.  521,  26  L.  Ed.  306.  (1875)  91  U.  S.  558,  23  L.  Ed.  250. 

RULE  27 

Adjournment. — The  court  will,  at  every  term,  announce  on  what 
day  it  zvill  adjourn  at  least  ten  days  before  the  time  which  shall  be 
fixed  upon,  and  the  court  will  take  up  no  case  for  argument,  nor  re- 
ceive any  case  upon  printed  briefs,  within  three  days  next  before  the 
day  fixed  upon  for  adjournment, 

RULE  28 

Dismissing  Cases  in  YACKtio^i^,— Whenever  the  plaintiff  and  de- 
fendant in  a  writ  of  error  pending  in  this  court,  or  the  appellant  and 
appellee  in  an  appeal,  shall  in  vacation,  by  their  attorneys  of  record, 
sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dismissed 
as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due  to 
him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dismissed,  and 
to  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed; 
but  no  mandate  or  other  process  shall  issue  without  an  order  of  the 
court, 

RULE  29 

Supersedeas. — Supersedeas  bonds  in  the  district  courts  and  circuit 
courts  of  appeals  must  be  taken,  with  good  and  sufficient  security,  that 
the  plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or  appeal  to 
effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the  re- 
covery of  money  not  otherwise  secured,  must  be  for  the  whole  amount 
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of  the  judgment  or  decree,  including  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal;  but  in  all  suits  where  the  property  in  con- 
troversy necessarily  follows  the  event  of  the  suit,  as  in  real  actions, 
replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the 
custody  of  the  marshal  under  admiralty  process,  as  in  case  of  capture 
or  seizure,  or  where  the  proceeds  thereof,  or  a  bond  for  the  value 
thereof,  is  in  the  custody  or  control  of  the  court,  indemnity  in  all  such 
cases  is  only  required  in  an  amount  sufficient  to  secure  the  sum  recov- 
ered for  the  use  and  detention  of  the  property,  and  the  costs  of  the 
suit,  and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal. 

Notes  of  Decisions 


Amount  of  bondd— On  appeal  from  a 
decree  for  the  specific  delivery  of  bonds 
issued  by  defendant  township  in  aid  of 
a  railroad,  the  amount  of  the  super- 
sedeas bond  will  be  fixed  to  cover  the 
coupons  already  due  and  to  mature  in 
four  years,  with  7  per  cent  interest,  10 
per  cent  damage  on  the  aggregate  of 
interest,  and  the  costs.  Massachusetts 
&  S.  Const  Co.  V.  Cherokee  Tp.  (0.  C. 
1890)  42  Fed.  750. 

Where  a  decree  in  foreclosure  directs 
defendant  to  account  for  three-fourths 
of  the  rents  of  the  property  for  several 
years,  and  for  waste  committed  dur- 
ing that  time,  and  the  judgment  for 
which  this  accounting  is  ordered 
amounts  to  $13,000,  with  interest  for 
two  years  or  more,  the  supersedeas 
bond  will  be  fixed  at  $14,000,  as  the 
case  is  not  within  the  provision  of  this 
rule,  that,  in  suits  on  mortgages,  the 
supersedeas  bond  shall  be  fixed  at  a 
sum  to  cover  the  damages  arising  from 
the  detention  of  the  money  secured  by 
the  mortgage,  measured  by  the  inter- 
est on  the  money.  National  Bank  of 
Rondout  V.  McGahan  (C.  C.  1891)  45 
Fed.  280. 

See,  also,  notes  to  §  1600,  post,  line  8. 

Effect  of  bond  on  injunction.— A  su- 
persedeas bond  does  not  suspend  the 
operation  of  a  prohibitory  injunction 
granted  by  the  decree  appealed  from, 
but,  unless  otherwise  ordered  by  the 
trial  judge  in  allowing  the  appeal,  as 
authorized  by  equity  rule  93  (see  note 
to  I  1536,  post),  such  injunction  re- 
mains in  full  force  pending  the  appeal, 
and  its  violation  is  punishable  as  a  con- 
tempt Hence  damages  sustained  by 
the  appellee  by  a  violation  of  the  in- 
junction pending  appeal  are  not  the  re- 
sult of  the  supersedeas  bond,  and  can- 
not be  recovered  in  an  action  thereon. 
Green  Bay  &  M.  Canal  Co.  v.  Norrie 
(C.  C.  1902)  118  Fed.  923. 

Bond  on  Judgment  for  money  not  otii- 
erwise  secured.— A  judgment  rendered 
against  a  county  for  the  amount  of  cer- 
tain drain  warrants,  with  a  provision 
for  mandamus  to  compel  the  levy  of 


assessments  according  to  law  upon  the 
lands  benefited  by  the  drains,  was  one 
'*for  the  recovery  of  money  not  other- 
wise secured."  Fuller  v.  Aylesworth 
(1896)  75  Fed.  694,  21  C.  C.  A.  505. 

An  appeal  liond,  operating  as  a  so- 
persedeas,  given  on  appeal  from  a  de* 
cree  in  equity  which  directs  the  pay- 
ment of  money  from  the  appellant  to 
the  appellee,  conditioned  as  required  by 
section  1660,  post,  and  in  accordance 
with  this  rule,  to  "answer  all  damages 
and  costs"  if  appellant  fails  to  make  its 
appeal  good,  covers  the  amount  of  the 
decree  appealed  from,  as  well  as  dam- 
ages for  delay  and  costs.  American 
Surety  Co.  of  New  York  v.  North  Pack- 
ing &  Provision  Co.  (1910)  178  Fed. 
810,  102  C.  C.  A.  258. 

A  judgment  in  mandamus  against  a 
city,  compelling  the  levy  of  a  tax  to 
pay  a  certain  sum,  is  not  a  judgment 
for  the  recovery  of  money,  and  hence 
a  supersedeas  bond,  on  appeal  by  de- 
fendant, need  only  cover  costs  and  the 
10  per  cent  of  the  amount  involved, 
which  the  appellate  court  may,  under 
rule  23,  assess  for  frivolous  appeal  U. 
8.  V.  City  of  New  Orleans  (0.  C.  1881) 
8  Fed.  112. 

On  a  creditors'  biU  in  the  United 
States  circuit  court  to  subject  proper- 
ty fraudulently  conveyed  to  the  satis- 
faction of  the  judgment,  a  decree  that 
the  grantee  pay  the  amount  of  the  judg- 
ment, or  that  the  property  be  sold  to 
satisfy  the  same,  is  not  "otherwise  se- 
cured." In  re  HoUaday  (C.  C.  1886)  28 
Fed.  117. 

Riglit  to  additionai  bond.^Where  the 

decree  appealed  from  is  not  collectible 
under  ordinary  execution,  and  no  per- 
sonal decree  can  be  rendered,  a  motion 
for  additional  security  on  a  supersedeas 
bond  will  not  be  granted,  if  the  bond  on 
file  is  suflScient  to  protect  the  appellee 
from  loss  pending  the  appeal  from 
sales  for  taxes,  if  he  avaUa  himself  of 
the  remedy  by  redemption  afforded  by 
law.  Johnson  v.  Waters  (1882)  108  U. 
S.  4,  1  Sup.  Ct  1,  27  L.  Ed.  630. 


RULE  30 

Rehkaring. — A  petition  for  rehearing  after  judgment  can  be  pre- 
sented only  at  the  term  at  which  judgment  is  entered,  unless  by  spe- 
cial leave  granted  during  the  term;   and  must  be  printed  and  briefly 
(1834) 
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and  distinctly  state  its  grounds,  and  be  supported  by  certificate  of  coun- 
sel; and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a  jus- 
tice who  concurred  in  the  judgment  desires  it,  and  a  majority  of  the 
court  so  determines. 

Notes  of  Deoisioiui 


Necessity  of  application.— Where  one 

of  the  judges  who  concurred  in  a  judg- 
ment rendered  by  a  divided  bench  de- 
sires a  reargument,  the  court  will  or- 
der one  without  waiting  for  application 
of  counsel  Brown  v.  Aspden  (1852) 
55  U.  S.  (14  How.)  25,  14  L.  Ed.  311; 
St.  Louis  Public  Schools  ▼.  Walker 
(1809)  76  U.  S.  (d  WaU.)  COS,  19  L. 
Ed.  650. 

Where  counsel  desire  to  have  a  case 
reheard  in  the  United  States  supreme 
court,  it  is  proper  for  them  to  submit 
without  argument  a  brief  written  or 
printed  petition  containing  the  point  or 
points  thought  important  St.  Iiouis 
Public  Schools  v.  Walker  (1869)  76  U. 
S.  (9  WaU.)  603,  19  L.  Ed.  650. 

Leave  to  file  petition^— Leave  to  file  a 
petition  for  rehearing  will  be  denied 
where  It  is  wholly  wanting  in  merit 
CHiapman    &    Dewey    Lumber    Co.    ▼. 


Board  of  Directors  St  Francis  Levee 
Dist.  (1914)  34  S.  Ct  906,  234  U.  S. 
667,  58  L.  Ed.  1526,  denying  rehear- 
ing Same  v.  St  Francis  Levee  District 
(1914)  34  S.  Ct  297,  282  U.  S.  186,  58 
L.  Ed.  564. 

Expiration  ef  term  at  wlifch  Judgment 
was  rendered.— A  case  cannot  be  re- 
argued and  reheard  after  the  expiration 
of  the  term  in  which  it  was  decided. 
Hudson  V.  Guestier  (1812)  11  U.  S.  (7 
Cranch)  1,  3  L.  Ed.  249;  Brooks  v. 
Burlington  &  S.  W.  R.  Co.  (1880)  102 
U.  S.  107,  26  L.  Ed.  91;  Bushnell  v. 
Crooke  Mining  &  Smelting  Co.  (1893) 
150  U.  S.  82,  14  Sup.  Ct  22,  37  L.  Ed. 
1007;  The  Avery  (C.  C.  1815)  Fed. 
Cas.  No.  672. 

Cited  without  definite  application, 
Omaha  Electric  Light  &  Power  Co.  v. 
City  of  Omaha  (1914)  216  Fed.  848, 
854,  133  C.  C.  A.  52. 


RJJUE  31 

Form  of  Printed  Records  and  Briefs. — All  records,  arguments, 
and  briefs,  printed  for  the  use  of  the  court,  must  be  in  such  form  and 
size  that  they  can  be  conveniently  bound  together,  so  as  to  make  an 
ordinary  octavo  volume;  and,  as  well  as  all  quotations  contained  there- 
in, and  the  covers  thereof,  must  be  printed  in  clear  type  (never  smaller 
than  small  pica)  and  on  unglazed  paper. 


RULE  32 

Writs  of  Error  and  Appeals  in  Cases  Involving  Jurisdiction 
OF  Lower  Court. — Cases  brought  to  this  court  by  writ  of  error  or 
appeal,  where  the  only  question  in  issue  is  the  question  of  the  juris- 
diction of  the  court  below,  will  be  advanced  on  motion,  and  heard  un- 
der the  rules  prescribed  by  rule  6,  in  regard  to  motions  to  dismiss 
writs  of  error  and  appeals. 

Notes  of  Deoiaioiis 


Riglit  to  advanoement  In  general.— 

A  case  which  does  not  fall  within  the 
provisions  of  this  rule  32,  or  of  rule 
26,  par.  4,  or  of  R.  S.  §  d49,  post,  § 
1581,  for  the  advancement  of  cases  on 
the  docket,  will  not  be  advanced  mere- 
ly because  of  great  public  importance. 
Poindezter  v.  Greenhow  (1883)  3  S. 
Ct.  8,  109  U.  S.  63,  27  L.  Ed.  860; 
White  V.  Same,  Id.;  Carter  v.  Same 
(1883)  3  S.  Ct.  8,  109  U.  S.  64,  27  L. 
E<L  860. 

Where  the  appeal  will  be  disposed  of 
on  a  motion  to  dismiss  there  is  no  need 
to  advance  the  cause.    Aapen  Mining  & 


Smelting  Co.  v.  Billings  (1893)  14  Sup. 
Ct  4,  150  U.  8.  31,  37  L.  Ed.  986. 

Applicability  of  rulsw— This  rule  ap- 
plied only  to  cases  which  had  been  re- 
manded by  a  circuit  court  to  a  state 
court  or  dismissed,  under  Act  March  3, 
1875,  I  5,  and  a  motion  to  advance  an 
appeal  from  a  decree  on  the  merits, 
rendered  after  a  motion  to  remand  has 
been  denied,  will  be  overruled.  Call  v. 
Palmer  (1882)  1  S.  Ct  2, 106  U.  S.  39, 
27  L.  Ed.  61. 

The  right  to  a  review  of  an  order  for 
remand  is  denied  by  section  1010,  ante. 
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RULE  33 

Models,  Diagrams,  and  Exhibits  of  Material. — 1.  Models,  dia- 
grams, and  exhibits  of  material  forming  part  of  the  evidence  taken 
in  the  court  below,  in  any  case  pending  in  this  court,  on  writ  of  error 
or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this  court 
at  least  one  month  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  cus- 
tody of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of 
a  case,  must  be  taken  away  by  the  parties  within  one  month  after  the 
case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the 
marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of 
the  requirements  of  this  rule;  and  if  the  articles  are  not  removed 
within  a  reasonable  time  after  the  notice  is  given,  he  shall  destroy 
them  or  make  such  other  disposition  of  them  as  to  him  may  seem 
best. 

Notes  of  Deelsloiui 

Necessity  of  ineorporatlon  In  record  of  exceptions,  cannot  be  considered  on 
by  bill  of  sxceptlonsw— Exhibits  used  on  appeaL  Reed  v.  Gardner  (1873)  84  U. 
the  trial,  but  not  contained  in  the  biU      S.  (17  WaU.)  409,  21  L.  Ed.  065. 

RULE  34 

Custody  of  Prisoners  on  Habeas  Corpus. — 1.  Pending  an  appeal 
from  the  final  decision  of  any  court  or  judge  declining  to  grant  the 
writ  of  habeas  corpus,  the  custody  of  the  prisoner  shall  not  be  dis- 
turbed. 

2,  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  writ  after  it  has  been  issued,  the  prisoner  shall  be  re- 
manded to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  custody  of  the  court  or  judge, 
or  be  enlarged  upon  recognisance  as  hereinafter  provided, 

S.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognisance,  zvith 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court, 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 

Notes  of  Decisions 

Purpose  of  rulSw— This  rule  does  not  under  this  rule,  with  an  intimation  that 

give  a  right  of  appeal.     Its  purpose  is  thereupon  the  order  would  be  amended 

to  regulate  proceedings  on  appeals,  un-  and  a  writ  directed  to  issue,  to  be  dis- 

der  R.  S.  §  763,  from  a  decision  of  a  charged  upon  its  return,  with  leave  to 

judge  to  the  circuit  court  of  the  dis-  apply  for  admission  to  bail  pending  the 

trict,  as  well  as  under  section  764,  as  appeaL    In  re  Murphy  (C.  O.  1898)  87 

amended  by  the  act  of  March  3,  1885  Fed,  549. 

(repealed   by  Judicial    Code),   from   a  Where  appeal  has  been  taken  from 

circuit    court    to    the    supreme    court.  decision  of  a  federal  court  discharging 

Carper  v.   Fitzgerald   (1887)   7  S.  Ct.  writ  of  habeas  corpus,  and  pending  it 

825,  121  U.  S.  87,  30  L.  Ed.  882.  the  prisoner  has  been  remanded  to  the 

Di..kA    A^    k-k^^.    «-  -         mi.      *    *.  custody  of  state  officers,  as  authorized 

Right    to    habeas    corpus^The    fact  ,     ^bis  rule,  such  fedenU  court  has  no 

that  the  prisoner  is  daily  required  to  jurisdiction  to  entertain  motion  to  ad- 

perform  hard  labor  pendmg  the  appeal  ^^^  ^^  ^ail.    In  re  Bissert  (0.  C.  1901) 

does  not  authorize  the  wnt  of  habeas  -23  ^ed  12 

re  McKane  (0.  O.  1894)  61  Fed.  205.  ^yjt  ^f  habeas  corpus  to  release  a  for- 

Ad mission  to  ball. — ^A  writ  of  habeas  eign  consul  imprisoned  under  state  an- 

corpus  was  denied,  but,  there  being  a  thority  has  no  power  to  admit  the  pris- 

constitutioiftil  question  of  great  doubt  oner  to  bail  pending  an  appeal  from  the 

involved  in   the  application,   the  peti-  order  denying  the  writ     In  re  lasigi 

tioner  was  given  an  opportunity  to  ap-  (D.  0. 1897)  79  Fed.  755. 
ply  €or  an  appeal  to  the  supreme  court* 
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RULE  35 

Assignment  of  Errors. — 1.  Where  an  appeal  or  a  writ  of  error 
is  taken  from  a  district  court  direct  to  this  court,  under  §  2J8  of  the 
act  entitled  "An  act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary,"  approved  March  S,  1911,  chapter  231  [ante,  §  1215], 
the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  his  petition\for  the  writ  of  error  or  appeal,  an  assignment 
of  errors,  which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall 
be  allowed  until  such  assignment  of  errors  shall  have  been  filed. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  assignment  of  errors  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the  charge 
of  the  court,  the  assignment  of  errors  shall  set  out  the  part  referred 
to  totidem  verbis,  whether  it  be  in  instructions  given  or  in  instructions 
refused.  Such  assignment  of  errors  shall  form  part  of  the  transcript 
of  the  record,  and  be  printed  with  it.  When  this  is  not  done  counsel 
wUl  not  be  heard,  except  at  the  request  of  the  court;  and  errors  not 
assigned  according  to  this  rule  will  be  disregarded,  but  the  court,  at 
its  option,  may  notice  a  plain  error  not  ctssigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be 
printed,  according  to  the  provisions  of  %%2,  S,  i,  6,  6,  and  9,  of  rule  10. 

Notes  of  Decisions 


Object  of  rule.— The  object  of  this 
rule  is  to  enable  the  court  and  oppos- 
ing counsel  to  see  on  what  points  plaij^- 
tiflTs  counsel  intend  to  ask  a  reversal 
of  the  judgment  and  to  limit  the  dis- 
cussion to  those  points  and  that  object 
is  defeated  by  the  practice  of  unlimited 
assignments  of  error.  Phillips  &  Colby 
Construction  Co.  v.  Seymour  (1875)  91 
U.  S.  648,  23  L.  Ed.  341. 

Apptioability  ef  ruie.^This  rule  ap- 
plies to  appeals  from  the  courts  of  the 
District  of  Columbia.  Briscoe  v.  Ru- 
dolph (1911)  31  Sup.  Ct  679.  221  U. 
S.  547,  55  L.  Ed.  848. 

Necessity  ef  assignment  of  errors^— 
An  assignment  of  error  is  not  neces- 
sary to  give  the  court,  on  appeal,  au- 
thority to  notice  a  plain  error.  IT.  S. 
▼.  Tennessee  &  C.  R.  Co.  (1900)  20 
S.  Ct.  370,  176  U.  S.  242,  44  L.  Ed. 
452,  reversing  decree  (1897) '81  Fed. 
544,  28  C.  C.  A.  499. 

Specification  of  errors  In  briefs— 

The  specification  of  errors  in  appel- 
lant's brief  on  appeal  from  the  court 
of  appeals  of  the  District  of  Columbia 
does  not  satisfy  the  requirements  of 
this  rule.  Briscoe  y.  Rudolph  (1911) 
31  S.  Ct  679,  221  U.  S.  547,  55  L.  Ed. 
848,  affirming  decree  Same  v.  MacFar- 
land  (1908)  32  App.  D.  C.  167. 

Effect  of  failure  to  file  assignment  of 
errcsw— An  error  which  has  not  been 
assigned  will  not  be  reviewed.  Camden 
▼.  Stuart  (1892)  144  U.  S.  104,  12  S. 
Ct.  585,  36  L.  Ed.  363;  Paraiso  v.  U. 
S.  (1907)  28  Sup.  Ct  127,  207  U.  S. 
368,  52  L.  Ed.  249;  Wood  v.  A.  WU- 
bert's  Sons  Shingle  &  Lumber  Co. 
(1912)  33  S.  Ct  125,  226  U.  S.  384, 


57  L.  Ed.  264;  City  of  Findlay  v.  Perts 
(1896)  74  Fed.  681,  20  C.  C.  A.  662 
(affirming  judgment  [18051  66  Fed. 
427,  13  C.  C.  A.  559,  29  L.  R.  A.  188). 

Where  no  assignment  of  error  is 
filed,  a  judgment  will  be  affirmed  un- 
less fundamental  error  appears  on  the 
face  of  the  record.  Ryan  v.  Koch 
(1872)  84  U.  S.  (17  Wall.)  10,  21  L. 
Ed.  611;  Treat  v.  Jemison  (1874)  87 
U.  S.  (20  Wall.)  652,  22  L.  Ed.  449; 
Stevenson  v.  Barbour  (1891)  140  U.  S. 
48,  11  S.  Ct  690,  35  L.  Ed.  338  (af- 
firming decree  Barbour  v.  Stephenson 
[C.  C.  18871  32  Fed.  66). 

In  the  absence  of  an  assignment  of 
errors,  defendant  in  error  may  either 
move  to  dismiss  the  writ,  or  he  may 
open  the  record  and  pray  for  an  affirm- 
ance. Maxwell  v.  Stewart  (1874)  88 
U.  S.  (21  Wall.)  71,  22  L.  Ed.  564. 

The  admission  of  evidence  is  not 
ground  for  the  reversal  of  a  judgment 
of  the  state  appellate  court,  when  it  is 
not  assigned  as  error.  Murray  v.  State 
of  Louisiana  (1896)  163  U.  S.  101,  16 
S.  Ct  990,  41  L.  Ed.  87. 

An  appeal  will  not  be  dismissed  for 
want  of  an  assignment  of  errors,  as 
the  court,  under  rule  21,  par.  4,  may, 
at  its  option,  notice  a  plain  error  not 
assigned.  U.  S.  v.  Pens  (1899)  20  S. 
Ct  165,  175  U.  S.  500,  44  L.  Ed.  251. 

Noticing    plain    errors.— Alleged 

errors  of  law  in  the  opinion  of  the 
court  below,  which  was  engaged  with  a 
discussion  of  evidence  and  the  inferenc- 
es which  might  properly  be  drawn  from 
it,  will  not  be  considered  by  the  Su- 
preme Court  of  the  United  States  on  a 
writ  of  error  if  they  are  not  contained 
in  the  assignment  of  errors  filed  with 
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the  petition  for  the  writ,  where,  on  the 
whole,  it  is  clear  that  the  faets  found 
justify  the  judgment  rendered.  Behn, 
Meyer  &  Co.  v.  Campbell  &  Go  Tauco 
(1907)  27  S.  Ct  502,  205  U.  S.  403,  51 
L.  Ed.  857. 

Questions  not  raised  below,  respect- 
ing the  denial  of  rights  which  find  ex- 
pression and  sanction  in  the  federal 
institution  and  the  Philippine  Bill  of 
Rights,  may  be  considered  by  the  fed- 
eral Supreme  Court,  on  error  to  the 
Supreme  Court  of  the  Philippine  Is- 
lands, in  the  exercise  of  its  discretion, 
to  notice  a  plain  error  not  assigned. 
Weems  v.  U.  S.  (1910)  30  S.  Ct  544, 
217  U.  S.  349,  54  L.  Ed.  793,  19  Ann. 
Cas.  705. 

The  option  of  examining  the  tran- 
script of  record  on  writ  of  error  or  ap- 
peal, in  order  that  the  court  may  be 
advised  as  to  whether  there  has  occur- 
red any  "plain  error"  which  obviously 
demands  correction  will  be  exercised 
where  the  defendants  in  error  hare 
made  no  objection  to  the  failure  to  as- 
sign error,  but  have  submitted"  the  case 
upon  the  specifications  of  error  in  the 
brief  of  the  plaintiffs  in  error.  Colum- 
bia Heights  Realty  Co.  r.  Rudolph 
(1910)  30  S.  Ct.  581,  217  U.  S.  547,  54 
L.  Ed.  877,  19  Ann.  Cas.  854,  affirm- 
ing judgment  Columbia  Heights  Realty 
Co.  V.  MacFarland  (1908)  31  App.  D. 
C.  112. 

An  objection  first  made  on  a  motion 
for  a  new  trial  that  the  court  erred  in 
permitting  the  jury  to  take  into  the 
jury  room  the  indictment,  which  con- 
tained an  indorsement  of  a  conviction 
of  the  accused  on  a  count  thereof  at  a 
former  trial,  will  not  be  considered  by 
the  federal  Supreme  Court,  in  the  ex- 
ercise, of  its  power  to  notice  a  plain  er- 
ror not  properly  reserved,  where  the 
record  contains  all  the  testimony,  and 
it  is  ample  to  sustain  the  conviction 
without  giving  weight  to  the  effect  of 
the  indorsement,  and  the  indorsement 
itself  shows  that  a  new  trial  was  grant- 
ed upon  the  former  conviction,  which  is 
quite  as  likely  to  have  influenced  the 
jury  favorably  to  the  accused  as  was 
the  fact  of  the  former  conviction  to 
work  to  his  prejudice.  Holmgren  v.  U. 
S.  (1910)  30  S.  Ct.  588,  217  U.  8.  509, 
54  L.  Ed.  861,  19  Ann.  Cas.  778,  af- 
firming judgment  (1907)  156  Fed.  439, 
84  C.  C.  A.  301. 

Sufficiency  of  assignments-Assign- 
ments of  error  which,  by  reason  of 
their  generality,  violate  a  statute  or 
rule  of  court,  will  not  be  considered. 
Phillips  &  Colby  Const.  Co.  v.  Sey- 
mour (1875)  91  U.  S.  646,  23  L.  Ed. 
341. 

In  criminal  cases  the  courts  are  not 
inclined  to  be  as  exacting  with  refer- 
ence to  the  specific  character  of  the  ob- 
jection made  as  in  civil  cases.  Craw- 
ford V.  U.  S.  (1909)  29  Sup.  Ct.  260, 
212  U.  S.  188,  53  L.  Ed.  465,  15  Ann. 
Cas.  392. 
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Errors  assigned  in  admission  or  re- 
jection of  evidence  cannot  be  consider- 
ed where  the  substance  of  the  evidence 
admitted  or  rejected  is  not  quoted  in 
the  assignment.  National  Bank  of 
Commerce  v.  First  Nat  Bank  (1894) 
61  Fed.  809,  10  C.  C.  A.  87,  27  U.  S. 
App.  88;  Supreme  Council  Catholic 
Knights  of  America  v.  fidelity  &  Caa- 
ualty  Co.  (1894)  63  Fed.  48,  11  C.  C. 
A.  96,  22  U.  S.  App.  439;  Haldane  t. 
U.  S.  (1895)  69  Fed.  819,  16  C.  C.  A 
447,  32  U.  S.  App.  607;  Oswego  Town- 
ship  V.  Travelers*  Ins.  Co.  (1895)  70 
Fed.  225,  17  C.  C.  A.  77. 

An  assignment  of  error  in  giving  or 
refusing  instructions  will  not  be  con- 
sidered where  it  fails  to  comply  with 
rule  of  court  prescribing  that,  when 
the  error  alleged  is  in  relation  to  in- 
structions of  the  court,  the  specifics' 
tion  shall  set  out  the  part  referred  to 
in  totidem  verbis.     Deitsch  v.  Wiggins 

(1872)  82  r,  S.  (15  Wall.)  539.  21  L. 
Ed.  228;  Lucas  ▼.  Brooks  (1873)  85 
U.  S.  (18  Wall.)  436,  21  L.  Ed.  779. 

On  writ  of  error  to  a  United  States 
circuit  court,  to  review  a  judgment  dis- 
missing an  appeal  from  one  state  court 
to  another  in  condemnation  proceed- 
ings, and  assignment  that  "the  court 
below  sustained  the  motion  to  dismiss 
solely  upon  the  ground  that  the  appeal 
h«d  not  been  taken  within  the  statutory 
time  of  60  days  after  the  assessment, 
deciding  that  the  time  commenced  to 
run  from  the  day  when  the  commis- 
sioners met  and  viewed  the  land,  and 
not  from  the  date  of  the  return  of  their 
assessment,''  is  sufficient.  Clinton  v. 
MUsouri  Pac.  Ry.  Co.  (1887)  7  S.  Ct 
1268,  122  U.  S.  469,  30  L.  Ed.  1214. 

In  an  action  to  enforce  a  mechanic's 
lien  for  the  construction  of  a  mill  pur- 
suant to  a  contract  alleged,  the  answer 
admitted  the  contract,  but  denied  every 
other  allegation  of  the  petition,  and 
claimed  damages  for  failure  to  com- 
plete the  mill  within  the  time  specified 
in  the  contract,  and  a  replication  was 
filed.  Held,  that  an  assignment  of  er- 
ror on  behalf  of  defendant,  that  the 
court  erred  in  admitting  any  evidence, 
was  too  general,  and  was  also  without 
foundation;  especially  as  no  objection 
by  defendant  to  the  introduction  of  ev- 
idence was  shown  by  the  record.  Van 
Stone  V.  StiUwell  &  Bierce  Mfg.  Co. 
(1891)  12  S.  Ct.  181,  142  U.  S.  128, 
35  L.  Ed.  961. 

The  following  assignments  of  error 
have  been  held  to  be  too  general:  l%at 
the  court  erred  in  the  charge  to  the 
jury  or  in  refusing  to  charge,  gener- 
ally, without  any  specification.  Deitsch 
V.  Wiggins  (1872)  82  U.  S.  (15  Wall.) 
539,  21  L.  Ed.  228;    Lucas  v.  Brooks 

(1873)  85  U.  S.  (18  WaU.)  436.  21  L. 
Ed.  779.  That  the  court  erred  in  over- 
ruling a  demurrer  to  the  evidence,  in 
submitting  the  case  to  the  jury  and  en- 
tering judgment  on  the  verdict,  where 
there  was  evidence  in  support  of  the 
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contention  of  plaintiff^  releyant  to  the  ^that  the  transaction  in  question 
issues,  and  the  only  exception  to  the  "could  not  amount  to  a  mortgage  un- 
charge was  too  general  to  be  consider-  less  there  was  a  personal  liability  on 
ed,  and  the  verdict  was  responsive  to  the  part  of  the  defendant**  Bogk  ▼. 
the  issues.  Van  Stone  v.  StiUwell  &  Gassert  (1893)  13  S.  Gt.  738,  149  U. 
Bierce  Mfg.  Go.  (1891)  12  S.  Gt.  181,  S.  17,  37  L.  Ed.  631. 
142  U.  S.  128,  85  L.  Ed.  961.  That  Cited  without  definite  application, 
the  court  erred  in  "adopting  the  theory  Bernard  v.  Lea  (1913)  210  Fed.  583, 
announced  throughout  the  instructions**  127  G.  G.  A.  219. 

RULE  36 

Appeals  and  Writs  of  Error  from  District  Courts. — 1.  An 
appeal  or  a  writ  of  error  from  a  district  court  direct  to  this  court,  in 
the  cases  provided  for  in  §§  238  and  252  of  the  act  entitled,  "An  act 
to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary/'  ap- 
proved March  3,  1911,  chapter  231  [ante,  §§  1215,  1229],  may  be  al- 
lowed, in  term  time  or  in  vacation  by  any  justice  of  this  court,  or  by 
any  circuit  judge  assigned  to  the  district  court,  or  by  any  district  judge 
within  this  district,  and  the  proper  security  be  taken  and  the  citation 
signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  ex- 
ecution or  of  proceedings,  pending  such  writ  of  error  or  appeal, 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  conviction 
of  an  infamous  crime,  or  in  any  other  criminal  case  in  which  it  will 
he  under  section  238  [ante,  §  1215],  the  district  court,  or  any  judge 
thereof,  or  any  justice  of  this  court,  or  any  circuit  judge  assigned  to 
the  district  court,  shall  have  power,  after  the  citation  is  served,  to 
*  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed. 
As  amended  February  26,  1912. 

Notes  of  Deoisioiui 

Purpose  of  rile^— This  rule  was  pro-  such  writ  of  error  is  allowed  in  case  of 

mulgated  to  remove  any  doubt  as  to  a  conviction  of  fkn  infamous  crime,  or 

the   power  to  grant  supersedeas  in  a  in  any  other  criminal  case,  under  said 

criminal  case.     In  re  Glaasen   (1891)  sections,  the  circuit  court  or  district 

11  Sup.  Gt  735,  140  U.  S.  ¥00,  35  L.  court  or  any  justice  or  judge  thereof 

Ed.  409.  shall  have  power,  after  the  citation  is 

Authority  to   admit   to   bail^Para-  ^T"*'  **"  *,?°'l'  ^?i ^?' i'L*^t*'*q 

graph  1  of  this  rule  recognizes  the  au-  Hud«5>^  J^-  P^^er    (1895)    156  U.   S. 

thority  of  any  justice  of  the  supreme  277,  15  S.  Gt  450,  39  L.  Ed.  424. 

court  to  order  plaintiff  in  error  to  be  Cited    without    definite    application, 

admitted  to  bail,  notwithstanding  the  Gould  r.  XT.  S.   (1913)  205  Fed.  883, 

provision  of  paragraph  2  that,  where  126  G.  G.  A.  !• 

RULE  37 

Casks  from  Circuit  Courts  of  Appeals. — 1,  Where,  under  §  239 
of  the  act  entitled,  "An  act  to  codify,  revise,  and  amend  the  laws  re- 
lating to  the  judiciary,"  approved  March  3,  1911,  chapter  231  [ante, 
§  1216],  a  circuit  court  of  appeals  shall  certify  to  this  court  a  ques- 
tion or  proposition  of  law  concerning  which  it  desires  the  instruction 
of  this  court  for  its  proper  decision,  the  certificate  shall  contain  a 
proper  statement  of  the  facts  on  which  such  question  or  proposition 
of  law  arises. 

2,  If  application  is  thereupon  made  to  this  court  that  the  whole 
record  and  cause  may  be  sent  up  to  it  for  its  consideration,  the  party 
making  such  application  shall,  as  a  part  thereof,  furnish  this  court  with 
a  certified  copy  of  the  whole  of  said  record. 

S.  Where  an  application  is  submitted  to  this  court  for  a  writ  of 
certiorari  to  review  a  decision  of  a  circuit  court  of  appeals  or  any  other 
court',  it  shall  be  necessary  for  the  petitioner  to  furnish  as  an  exhibit 
to  the  petition  a  certified  copy  of  the  entire  transcript  of  record  of  the 
case,  including  the  proceedings  in  the,  court  to  which  the  writ  of  cer- 
tiorari is  asked  to  be  directed.    The  petition  shall  contain  only  a  sum- 
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mary  and  short  statement  of  the  matter  involved  and  the  general  rea- 
sons relied  on  for  the  allowance  of  the  writ.  A  failure  to  comply 
with  this  provision  will  be  deemed  a  sufficient  reason  for  denying  the 
petition.  Thirty  printed  copies  of  such  petition  and  of  any  brief 
deemed  necessary  shall  be  filed.  Notice  of  the  date  of  submission  of 
the  petition,  together  with  a  copy  of  the  petition  and  brief,  if  any,  in 
support  of  the  same  shall  be  served  on  the  counsel  for  the  respondent 
at  least  two  weeks  before  such  date  in  all  cases  except  where  the  coun- 
sel to  be  notified  resides  west  of  the  Rocky  Mountains,  in  which  cases 
the  time  shall  be  at  least  three  weeks.  The  brief  for  the  respondent, 
if  any,  .shall  be  filed  at  least  three  days  before  the  date  fixed  for  the 
submission  of  the  petition.  Oral  argument  vfill  not  be  permitted  on 
such  petitions,  aftd  no  petition  will  be  received  within  three  days  next 
before  the  day  fixed  upon  for  the  adjournment  of  the  court  for  the 
•  term,     [Section  3  as  amended  June  10,  1912.] 

i.  In  any  case  where  the  time  for  presenting  a  petition  for  certiorari 
is  expressly  limited  by  statute  and  zohere  the  court  has  adjourned  for 
the  term,  the  petition  may  be  presented  during  such  adjournment  and 
within  the  period  prescribed,  by  filing  it,  together  with  the  printed  rec- 
ord and  briefs,  in  the  office  of  the  clerk,  and  such  filing  shall  have  the 
same  effect  as  a  presentation  in  open  court.  [Promulgated  June  12, 
1916.] 

Notes  of  Decisions 

Statement   of  facts   in   certlflcate.—  must  be  made  to  the  court  wlule  In 

Where  a  certificate  of  questions  of  law  session.    The  Conqueror  (1897)  17  Sop. 

on  which  a  circuit  court  of  appeals  de-  Ct.  510,  166  U.  S.  110,  41  L.  Ed.  837. . 

sires   the   instruction   of   the   supreme  And  should  be  accompanied  by  a  cer- 

court  does  not  contain  a  proper  state-  tified  copy  of  the  entire  record  of  the 

ment  of  the  facts  upon  which  the  ques-  case.     Ex  parte  Lau  Ow  Bew  (1891) 

tions  of  law  arise,  the  case  should  be  12  Sup.  Gt  43,  141  U.  S.  583,  35  Lb 

dismissed.    Cincinnati,  H.  &  D.  R  Co.  Ed.  86a 

n  s'f^T^^f ^Fd'725  ^''  ^'  ^^^     ^«py  ^^  '••^^••''-^  p^*^^  <^^p^  '^ 

U.  b.  J5»,  61  L,.  1}.(L  7J5.  the  transcript  of  record  from  a  circuit 

^^1  a''''''}  df Is   ^th   the   facts   as       ^ourt,  whidi  was  printed  under  the  su- 

certified  and  not  otherwise.    Stratton's       pervision.  direction,  and  control  of  the 

Sup.  Ct  136,  231  U.  S.  399,  58  L.  Ed.  ^^^g,  ^^^  pursuant  to  the  rules  of  that 

T**  •     *.i.     *     J  *  1  *    i.    xu  X  court,  may  be  used,  without  being  re- 

It  18  the  fundamental  facts  that  are  produced  in  manuscript  by  the  clerk,  in 

to   be   stated    and   not   the   evidential  famishing  a  certified  copy  of  the  rec- 

facts  from  which  the  fundamental  facts  ^^d  of  the  case.    Toledo,  St.  L.  &  K. 

^i^JT^m  29  c"r\   39^   ^         ^       ^'    ^-    ^^-   ^-    <^^««nental   Trust  Co. 
85  JJ  ed.  08»,  jy  iu.  O.  A.  d91.  (1900)  20  Sup.  Ct  BSS.  384,  176  U.  S. 

Application  to  have  entire  cause  cer-      219,  41  L.  Ed.  442,  denying  certiorari 

tifled^The    application   for   certiorari       (1899)  95  Fed.  497,  36  C.  C.  A-.155. 

RULE  38 

InteriSst,  Costs,  and  TtZS.—The  provisions  of  rules  23  and  2i  of 
this  court,  in  regard  to  interest  and  costs  and  fees,  shall  apply  to  writs 
of  error  and  appeals  and  reviews  under  the  provisions  of  §§  238]  939, 
240,  and  2U  of  the  act  entitled,  "An  act  to  codify,  revise,  and  amend 
the  lazvs  relating  to  the  judiciary,"  approved  March  S,  1911,  chapter 
231  [ante,  §§  1215-1218]. 

RULE  39 

Mandates. — Mandates  shall  issue  as  of  course  after  the  expiration 
of  thirty  days  from  the  day  the  judgment  or  decree  is  entered,  unless 
the  time  is  enlarged  by  order  of  the  court,  or  of  a  justice  thereof  when 
the  court  is  not  in  session,  but  during  the  term. 

Notes  of  Decisions 

Effect  of  Issuance  of  mandate^The      grant   a   rehearing.      Omaha   Electric 
issuance  of  the  mandate  does  not  di-       Light  &  Power  Co.  v.  City  of  Omaha 
vest  the   supreme  court  of  power  to       (1914)  216  Fed.  854,  133  O.  C  A.  52. 
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RULE  40 

Practice  in  Cases  from  Circuit  Courts  of  Appeals. — The  pro- 
visions of  these  rules  relating  to  the  practice  on  direct  writs  of  error 
to  and  appeals  from  the  district  courts  shall  also  be  deemed  to  relate 
to  and  cover  the  practice  on  writs  of  error  to  and  appeals  from  the 
circuit  courts  of  appeals. 


CHAPTER  ELEVEN 
Provisions  Common  to  More  Than  One  Court 


Sec. 

1233.  Oases    in    which    jurisdiction    of 

United   States  coarts   shall   be 
ezclasive  of  State  courts. 
1233a.  United    States    courts    not    to 
have  jurisdiction  on  ground  of 
incorporation  of  railroad  com- 
pany by  Act  of  Congress. 

1234.  Oath  of  United  States  judges. 

1235.  Judges  prohibited  from  practicing 
law. 

Traveling   expenses,   etc.,   of  cir- 
cuit   justices    and    circuit    and 
district  judges. 
1237.  Salary   of   judges   after    resigna- 
tion. 
Writs  of  ne  exeat. 
Power  to  issue  writs. 
(Jud.  Code,  §  263.     Repealed.) 
Injunctions;   in  what  cases  judge 

may  grant. 
Injunctions    to    stay   proceedings 

in  State  courts. 
Injunctions    based    upon    alleged 
unconstitutionality  of  State  stat- 
utes;  when  and  by  whom  to  be 
granted;     stay   of    proceedings 
pending  suit  in  State  court. 
Preliminary      injunctions      and 
temporary  restraining  orders; 
Jud.    Code,    §    263,    repealed; 
Jud.  Code,  f  266,  not  affected. 
1243b.  Security  upon  issue  of  restrain- 
ing order  or  interlocutory  or- 
der of  injunction. 
Bequisites  of  order  of  injunction 
or  restraining  order;    persons 
on  whom  such  order  binding. 
1243d.  Restraining    orders    or    injunc- 
tions in  cases  between  employ- 
ers and  employes,  etc.,  not  to 
be  granted  unless  to  prevent 
irreparable  injury;    acts,  etc., 
not  to  be  prohibited. 
1244.  When   suits    in    equity    may    be 
maintained. 


1236. 


1238. 
1239. 
1240. 
1241. 

1242. 

1243. 


1243a. 


1243c. 


Sec. 

1245.  Power   to  administer  oaths   and 

punish  contempts. 

1245a.  Contempt  constituting  also  crim- 
inal offense;   procedure. 

1245b.  Proceedings  to  punish  contempt ; 
rule  to  show  cause;  attach- 
ment and  bail ;  trial ;  punish- 
ment. 

1245c  Review  of  conviction  of  con- 
tempt; stay  of  execution,  and 
bail. 

1245d.  Provisions  of  this  act  not  to  be 
construed  to  relate  to  con- 
tempts not  specifically  em- 
braced therein. 

1245e;  Limitation  of  proceedings  for 
contempt ;  criminal  prosecu- 
tions for  same  act  not  barred ; 
pending  proceedings  not  af- 
fected. 

1246.  New  trials. 

1247.  Power  to  hold  to  security  for  the 

peace  and  good  behavior. 

1248.  Power  to  enforce  awards  of  for- 

eign   consuls,    etc.,    in    certain 
cases. 

1249.  Palsies  may  manage  their  causes 

personally  or  by  counsel. 

1250.  Certain  officers  forbidden   to  act 

as  attorneys. 

1251.  Penalty    for    violating    preceding 

section. 

1251a.  Amendments  to  pleadings  in 
suits  at  law  which  should  have 
been  brought  in  equity,  or  in 
suits  in  equity  which  should 
have  been  brought  at  law. 

1251b.  Equitable  defenses  and  equitable 
relief  in  actions  at  law ;  re- 
view of  judgments  or  decrees 
in  such  cases. 

1251a  Amendments  to  show  jurisdic- 
tion based  on  diverse  citizen- 
ship of  parties. 


§  1233.  (Jud.  Code,  §  256.)     Cases  in  which  jurisdiction  of  United 
States  courts  shall  be  exclusive  of  State  courts. 

The  jurisdiction  vested  in  the  courts  of  the  United  States  in  the 
cases  and  proceedings  hereinafter  mentioned,  shall  be  exclusive  of 
the  courts  of  the  several  States : 

First.  Of  all  crimes  and  offenses  cognizable  under  the  authority  of 
the  United  States. 

Second.  Of  all  suits  for  perialties  and  forfeitures  incurred  under 
the  laws  of  the  United  Stat«;s. 

2  U.S.CoMP/16— 116  (1841) 
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Third.  Of  all  civil  causes  of  admiralty  and  maritime  jurisdiction; 
saving  to  suitors,  in  all  cases,  the  right  of  a  common-law  remedy, 
where  the  common  law  is  competent  to  give  it. 

Fourth.  Of  all  seizures  under  the  laws  of  the  United  States,  on 
land  or  on  waters  not  within  admiralty  and  maritime  jurisdiction;  of 
all  prizes  brought  into  the  United  States ;  and  of  all  proceedings  for 
the  condernnation  of  property  taken  as  prize. 

Fifth.  Of  all  cases  arising  under  the  patent-right,  or  copyright  laws 
of  the  United  States. 

Sixth.  Of  all  matters  and  proceedings  in  bankruptcy. 

Seventh.  Of  all  controversies  of  a  civil  nature,  where  a  State  is  a 
party,  except  between  a  State  and  its  citizens,  or  between  a  State 
and  citizens  of  other  States,  or  -aliens.. 

Eighth.  Of  all  suits  and  proceedings  against  ambassadors,  or  other 
public  ministers,  or  their  domestics,  or  domestic  servants,  or  against 
consuls  or  vice-consuls. 

R.  S.  §  711.    Act  March  3,  1911,  c.  231,  §  256,  36  Stat  1160. 

Note*  of  DeolsioiM 

I.  Jurltdlctlon    of    offenset    cognizable 

under  authority  of   United  8tatet 

1.  Construction   In   general. 

2.  Construction   of  provision. 

3.  Offenses  ugainst  United  States. 

4.  Jurisdiction  of  state  courts  In  general. 
6.  Affecting  postal  service. 

Affecting  public  lands. 
Affecting  administration  of  Justice. 
Affecting  national  banks,  coin  or  cur- 
rency. 
Affecting  internal  revenue. 
Violation  of  labor  laws.  ^ 

II.  Affecting  federal  elections. 

12.  Affecting  pensions. 

13.  Affecting  naturalization. 
Offenses  In  territory  ceded  to  or  under 

control  of  the  United  States. 
Offenses  on  high  seas,  tide  waters,  or 

beyond   state   jurisdiction. 
Release     by     state     court     of    persons 

charged  with  offense   against  federal 

law. 


6. 
7. 
8. 

9. 

10. 


14. 


15. 


16. 


40. 

Salvage. 

41. 

Contracts  of  affreightment   and  trans- 

.  portation. 

42. 

Torts  in  general. 

43. 

Collisions. 

44. 

Personal  injuries. 

45. 

Causing  death. 

46. 

Liens. 

47. 

Rights  of  seamen  In  general. 

48. 

Claims  for  wages. 

49. 

Limitation  of  liability. 

50. 

51. 

PartlUon  and  sale  of  vessel. 

IV.  Seizures  and  prizes 

62. 

Seizures. 

53. 

Prize. 

II.  Suits  for  penalties  or  forfeitures  un- 

der United  States  Laws 

17.  Construction  of  provision. 

18.  Jurisdiction  of  state  courts  in  general. 

19.  Laws  affecting  national  banks. 

20.  Laws   affecting  seamen. 

21.  Laws  affecting  census. 

22.  Customs   laws. 

23.  Laws  affecting  interstate  commerce. 

24.  Laws  affecting  internal  revenue. 

25.  Laws    or    ordinances   relating   to    nav- 

igable waters. 

26.  Recovery  by  informers  or  persons  ag- 

grieved. 

27.  Possession   affecUng  forfeiture. 

III.  Admiralty  and  maritime  Jurisdiction 

28.  ConstltuUonality. 

29.  Exclusive,    concurrent,    and   conflicting 

Jurisdiction  in  general. 

30.  Saving    of    comx|ion    law    or    statutory 

remedy. 

31.  Former   law   extending  Jurisdiction. 

32.  Effect  of  adoption  of  state  law. 

33.  Restraining     proceedings     in     federal 

courts. 

84.  Maritime    contracts     and    services     in 

general. 

85.  Supplies  and  repairs. 

36.  Building  and  equipping  vessels, 

87.  Insurance. 

38.  Pilotage. 

89.  Wharfage. 


V.  Cases  arising  under  patent  or  copy- 
right laws 

(A)  Patent  lairs 

54.  SIffect  of  subsequent  enactment  as  re- 
peal of  provision. 

55.  Construction  of  provision. 

56.  Domicile   affecting  Jurisdiction. 

57.  Jurisdiction  of  state  courts  in  general. 
68.    Licenses  and  contracts. 

59.  Assignments  and  other  transfers. 

60.  Infringements. 

61.  Validity    of    letters    patenL 

62.  Libel  or  false  statements  affecting  pat- 

ents. 
68.    Elffect   on   appeal   in   interference  pro- 
ceedings. 

(B)  Copyright  lotos 

64.  Protection  of  rights  of  authors. 

65.  Conveyances  and  contracts. 

66.  Infringements. 


VI.  Bankruptcy  proceedings 


67. 


Jurisdiction  of  courts  in  general. 
Effect   of   pendency    of   prior  proceed- 
ings—In  federal  court. 

In  state  court. 

Effect  of  appointment  of  receiver. 

71.  Collection  or   discovery  of  assets. 

72.  Preferences  and  transfers  by  bankropt. 
Claims  of  creditors  and  distribution  of 

estate. 
Determination  as  to  exemptions. 
Composition. 
Effect  of  discharge. 
Review  of  proceedings  or  annulment  of 

Judgments. 
78.    Offenses  against  bankrupt  laws. 


69. 
70. 


73. 

74. 
75. 
76. 
77. 
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VII.  Suitt  by.  or  agalntt  ttato 

79.  State  as  party. 

80.  Between  state  and  ita  cltlsens. 

81.  Between  state  and  citizens  of  another 

state. 

82.  Between  citizen  and  foreign  sovereign. 

VIII.  Suite  agalnat  ambaaaadort  or  oth- 
er public  ministers 

83.  Construction   of   provialon. 

84.  Exclusive  Jurisdiction  of  federal  courts. 

85.  JuriBdiction  of  state  courts. 

86.  Effect   of   amendment  by  Act  Feb.   18, 

1£76,  IS  Stat.  816. 

See,  also,  notes  to  Const  art  III,  | 
2,  c  1,  and  to  f  991,  ante. 

I.  JURISDICTION  OF  OFFENSES 
COGNIZABLE  UNDER  AUTHORI- 
TY OF  UNITED  STATES 

1.  Construction  in  gonoral^— Act  Feb. 
18,  1875,  amending  this  section  by  re- 
pealing the  previous  express  exclusion 
of  the  state  courts  as  to  jurisdiction 
over  suits  against  consuls,  does  not  di- 
minish the  jurisdiction  of  the  federal 
courts  over  the  same  actions.  Froment 
V.  Dudos  (D.  C.  1887)  30  Fed.  385. 

This  provision  does  not  confer  exclu- 
sive jurisdiction  on  federal  courts  in  ac- 
tions on  contract  McCormlck  v.  Smith 
(1913)  130  P.  999,  23  Idaho,  487. 

2.  Construction  of  provi8ion.^Con- 
gress,  throughout  the  Judiciary  Act, 
and  particularly  in  this  section,  have 
letrislated  on  the  supposition  that,  in 
all  the  cases  to  which  the  judicial  pow- 
ers of  the  United  States  are  extended, 
they  might  rightfully  vest  exclusive 
jurisdiction  in  their  own  courts.  Mar- 
tin V.  Hunter's  Lessee  (1816)  1  Wheat 
304.  337,  4  L.  Ed.  97. 

Where  a  district  court  had  exclusive 
and  final  jurisdiction  of  an  offense,  by 
the  laws  of  the  United  States,  neither 
the  regularity  of  its  proceedings  nor 
the  validity  of  its  sentence  can  be  call- 
ed in  question  in  any  other  court,  either 
of  a  state  or  the  United  States,  by  ha- 
beas corpus  or  any  other  process. 
Ableman  v.  Booth  (1858)  21  How.  506, 
521,  16  L.  Ed.  169. 

Though  offenses  exclusively  against 
the  states  are  exclusively  cognizable  in 
the  state  courts,  and  offenses  exclusive- 
ly against  the  United  States  are  exclu- 
sively cognizable  in  the  federal  courts, 
the  same  acts  or  series  of  acts  may 
constitute  an  offense  against  the  Unit- 
ed States  and  the  state,  and  subject 
the  guilty  person  to  punishment  under 
the  laws  of  each.  Pettibone  v.  U.  S. 
a893)  13  Sup.  Ct  542,  547,  148  U.  S. 
197.  37  L.  Ed.  419. 

The  statute  giving  the  federal  courts 
exclusive  jurisdiction  of  crimes  was  en- 
acted for  the  protection  and  preserva- 
tion of  the  government  Curley  v.  U. 
S.  (1904)  130  Fed.  1.  6,  64  C.  C.  A.  369, 
writ  of  certiorari  denied  (1904)  25  Sup. 
Ct  787,  195  U.  S.  628,  49  L.  Ed.  351. 

This  section  gives  exclusive  jurisdic- 
tion to  the  courts  of  the  United  States 
over  offenses  cognizable  under  the  au- 


thority of  the  United  States.  Ex  parte 
Houghton  (D.  G.  1881)  8  Fed.  897,  903. 
This  provision  was  not  in  the  stat- 
utes anywhere  before.  It  was  framed 
ex  industria,  and  applies  to  all  courts 
of  the  United  States,  but  expressly  ex- 
cludes the  jurisdiction  of  the  courts  of 
the  states.  Ex  parte  Houghton  (D.  G. 
1881)  7  Fed.  657.  681. 

3.  Offonses  against   United  States.— 

The  act  providing  for  the  punishment 
of  crimes  against  the  United  States 
manifestly  contemplates  that  in  some  of 
the  offenses  enumerated  in  it  the  state 
courts  would  or  might  have  a  concur- 
rent jurisdiction,  for  it  provides  that  it 
s^all  not  be  construed  as  depriving  the 
courts  of  the  individual  states  of  juris- 
diction under  the  laws  of  the  several 
states  over  offenses  made  punishable 
thereby.  U.  S.  v.  Goombs  (1838)  12 
Pet.  72,  82,  9  L.  Ed.  1004. 

The  jurisdiction  of  state  courts  as  to 
treason  is  not  limited.  Kemp  v.  Ken- 
nedy (G.  G.  1808)  Fed.  Gas.  No.  7,686. 

The  jurisdiction  of  the  state  courts 
over  federal  causes  does  not  extend  to 
offenses  against  the  United  States. 
Steams  v.  U.  S.  (G.  G.  1835)  Fed.  Gas. 
No.  13341. 

An  indictment  charging  the  felonious 
entry  of  the  private  office  of  A.,  from 
wldch  defendant  feloniously  stole  cer- 
tain moneys,  postage  stamps,  and  other 
valuable  papers  and  checks,  was  not 
within  the  jurisdiction  of  the  state 
court  if  the  property  stolen  was  in 
fact  the  property  of  the  United  States. 
Ex  parte  Boach  (D.  G.  1908)  166  Fed. 
344. 

A  State  court  has  no  jurisdiction  of 
an  offense  against  the  United  States. 
U.  S.  V.  GampbeU  (Ohio  1816)  Tapp.  61. 

4.  Jurisdiction  of  state  courts  in  gen- 
eral.—State  courts  have  no  jurisdiction 
of  an  offense  committed  against  the 
laws  of  the  United  States.  Brown  v.  U. 
S.  (1910)  35  App.  D.  0.  548;  Ross  v. 
State  (1875)  55  Ga.  192,  21  Am.  Rep. 
278;  U.  S.  V.  Lathrop  (N.  Y.  1819)  17 
Johns.  4;  Ruber  v.  Reily  (1866)  53  Pa. 
St  (3  P.  F.  Smith)  112;  State  v.  Mc- 
Bride  (S.  G.  1839)  1  Rice,  400;  Samuels 
V.  Gommonwealth  (1909)  66  S.  E.  222, 
110  Va.  901.  But  see  U.  S.  v.  Wells 
(D.  G.  1872)  Fed.  Gas.  No.  16,665; 
State  V.  Moore  (1855)  6  Ind.  436;  Com- 
monwealth V.  Fuller  (1844)  49  Mass. 
(8  Mete.)  313,  41  Am.  Dec.  509;  Gom- 
monwealth V.  Barry  (1874)  116  Mass.  1; 
Jett  V.  Commonwealth  (Va.  1867)  18 
Grat  933. 

The  rule  that  in  xBases  of  concurrent 
jurisdiction  the  court  that  first  gets 
control  of  the  subject-matter  will  con- 
tinue to  exercise  exclusive  jurisdiction 
until  judgment  is  applicable  to  criminal 
cases.  U.  S.  v.  Wells  (D.  G.  1872)  Fed. 
Gas.  No.  16,665;  State  v.  Ghinault 
(1895)  55  Kan.  326,  40  Pac.  662. 

Although  exclusive  jurisdiction  for 
the  enforcement  of  the  federal  statutes 
may  be  given  to  the  federal  courts,  yet, 
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if  it  is  not  given  expressly  or  by  nec- 
essary implication,  the  state  courts 
haying  competent  jurisdiction  in  other 
respects  may  be  resorted  to,  the  state 
courts  in  such  cases  only  exercising 
their  ordinary  jurisdiction,  derived 
from  the  laws  of  the  state.  Chaflin  v. 
Houseman  (1876)  93  U.  S.  130,  23  L. 
Ed.  833. 

Though  an  act  constituting  forgery 
under  Code  N.  C.  1883,  $  1029,  was 
committed  solely  for  the  purpose  of  de- 
ceiving the  examiner  appointed  under 
the  United  States  national  banking 
laws,  and  therefore  violates  R.  S.  § 
5209,  post,  §  9772,  the  jurisdiction  of 
the  state  courts  to  try  the  indictment 
for  the  forgery  is  not  ousted  by  the 
fact  that  by  this  section  the  federal 
courts  are  given  exclusive  jurisdiction 
of  offenses  against  the  United  States. 
Cross  V.  State  (1889)  132  U.  S.  131, 
10  Sup..  Ct  47,  33  L.  Ed.  287. 

Where  the  courts  of  a  state  have  ju- 
risdiction of  a  person  charged  with  an 
offense,  and  of  the  prosecution  for  the 
offense,  and  the  United  States  claims 
the  right  to  exercise  exclusive  jurisdic- 
tion over  prosecutions  for  such  offenses 
the  failure  of  the  state  to  object  to 
proceedings  to  remove  the  prisoner 
from  the  jurisdiction  of  the  state 
courts  does  not  authorize  a  removal 
where  the  right  of  the  state  fully  ap- 
pears and  has  been  made  known  to  the 
federal  court.  In  re  Jamed  (C.  C. 
3884)  18  Fed.  853. 

Defendant  was  charged  before  a  state 
court  with  perjury  in  having  testified 
falsely  before  a  notary  public  in  a  pro- 
ceeding under  R.  S.  c.  8,  tit.  2  (this 
chapter),  regulating  the  taking  of  tes- 
timony in  a  contest  for  a  seat  in  the 
house  of  representatives  of  the  United 
States.  Held,  that  the  offense  is  cog- 
nizable only  by  the  federal  courts,  un- 
der R.  S.  §  5392,  post,  §  10295,  provid- 
ing for  the  punishment  of  perjury  in 
an^  case  in  which  the  laws  of  the  Unit- 
ed States  authorize  an  oath  to  be  ad- 
ministered, and  this  section  giving  the 
United  States  courts  exclusive  cogni- 
zance of  all  crimes  cognizable  under 
the  authority  of  the  United  States.  In 
re  Loney  (0.  C.  1889)  38  Fed.  101, 
judgment  affirmed  Thomas  v.  Loney 
(1890)  10  S.  Ct.  584,  134  U.  S.  372,  33 
L.  Ed.  949. 

A  pilot  was  indicted  under  a  state 
statute  for  manslaughter,  in  that  he 
willfully  and  feloniously  propelled  a 
tugboat  in  his  charge  against  a  yacht 
in  which  the  deceased  was,  and  did 
thereby  willfully  and  feloniously  cast 
the  deceased  into  the  river,  whereby  he 
was  drowned.  By  R.  S.  §  5344,  post,  § 
10455,  every  pilot,  "by  whose  miscon- 
duct, negligence,  or  inattention  to  his 
duties"  the  life  of  any  person  is  de- 
stroyed, is  guilty  of  manslaughter. 
Held  that,  as  the  offense  charged  in  the 
indictment  consisted  in  a  willful  and 
felonious  assault,  it  was  different  from 
that  provided  for  by  the  Revised  Stat- 
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tutes,  and  the  state  may  punish  there- 
for. In  re  Welch  (C.  0. 1893)  57  Fed. 
576. 

State  courts  acting  In  the  naturaliza- 
tion of  aliens  pursuant  to  the  author- 
ity given  by  Congress  remain  state 
tribunals,  and  do  not  become  in  any 
degree  courts  of  the  United  States;  and 
hence  a  perjury  committed  in  such  pro- 
ceedings is  an  offense  against  the  state, 
and  not  the  federal  sovereignty,  and,  hi 
the  absence  of  statute  conferring  juris- 
diction on  the  federal  courts,  is  excla- 
sively  a  matter  of  state  cognizance.  U. 
S  V.  Severino  (0.  C.  1903)  125  Fed. 
949. 

Under  this  section  and  R.  S.  | 
5456,  post,  §  10213,  declaring  that  ev- 
ery person  who  robs  another  of  any 
kind  or  description  of  personal  prop- 
erty belonging  to  the  United  States 
shall  be  punished,  etc,  an  indictment 
charging  the  felonious  entry  of  the  pri- 
vate office  of  A.,  from  which  defendant 
feloniously  stole  certain  moneys,  post- 
age stamps,  and  other  valuable  papers 
and  checks,  was  not  within  the  juris- 
diction of  the  state  court,  if  the  prop- 
erty stolen  was  in  fact  the  property  of 
the  United  States.  Ex  parte  Roach 
(D.  C.  1908)  166  Fed.  344. 

To  oust  the  state  of  New  York  of  its 
jurisdiction  to  support  and  maintain  its 
laws  and  to  punish  crimes,  it  must  be 
shown  that  an  offense  committed  with- 
in the  acknowledged  limits  of  the  state 
is  clearly  and  exclusively  cognizable  by 
the  laws  and  courts  of  the  United 
States.  People  v.  Lane  (N.  Y.  1845) 
1  Edm.  Sel.  Cas.  116. 

A  prisoner  escaping  from  a  county 
jail  can  be  indicted  therefor  in  a  state 
court,  although  he  was  in  custody  un- 
der a  commitment  of  the  United  States 
authorities.  Commonwealth  ▼.  Ram- 
sey (Pa.  1867)  1  Brewst.  422. 

5.  Affecting  postal  service.^Murder 
committed  by  derailing  a  mail  train  is 
punishable  as  such  in  the  state  courts, 
though  the  act  is  also  an  offense 
against  the  laws  of  the  United  States. 
Crossley  v.  State  of  California  (1898) 
18  S.  Ct  242,  168  U.  S.  640,  42  L.  Ed. 
610. 

Where  an  information  charges  an  of- 
fense within  Comp.  Laws  Mich,  t 
11547,  providing  the  punishment  for 
any  person  who  shall  break  and  enter 
sm  office,  not  adjoining  to  or  occupied 
as  a  dwelling  house,  with  intent  to 
commit  larceny,  the  state  courts  have 
jurisdiction,  and  the  description  of  the 
apartment  entered  as  a  post  office,  in 
conformity  with  the  fact,  would  not 
give  the  federal  courts  exclusive  juris- 
diction. People  V.  Burke  (Mich.  1910) 
126  N.  W.  446,  17  Detroit  Leg.  N.  324. 

It  being  an  offense  at  common  law,  as 
well  as  under  the  federal  statutes,  to 
break  open  and  publish  the  contents  of 
a  private  letter,  the  jurisdiction  of  the 
federal  courts  over  such  an  offense  i» 
not  exclusive;  and  a  prosecution  there- 
for may  be  maintained  in  &  state  court 
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In  re  Noali  (N.  Y.  1818)  3  City  H. 
Bee.  13;   In  re^Gill,  Id.  61. 

The  offense  of  personating  another 
and  opening  his  letters,  for  the  purpose 
of  prying  into  his  business,  being  an 
offense  at  common  law,  is  not  within 
the  exclusive  jurisdiction  of  the  United 
States  courts.  In  re  Gill  (N.  Y.  1818) 
8  City  H.  Rec.  61. 

Where  a  person  was  indicted  for 
opening  a  letter  contrary  to  the  provi- 
sions of  the  act  of  congress  regulating 
the  post  ofiSce  department,  and  which 
confers  jurisdiction  in  such  cases  on 
the  state  courts,  a  plea  to  the  jurisdic- 
tion of  the  state  courts  was  overruled. 
State  V.  Wells  (S.  0.  1835)  2  Hill,  687. 

A  state  court  has  no  jurisdiction  to 
try  a  defendant  charged  with  felonious- 
ly stealing  from  the  mails  of  the  Unit- 
ed States,  as  that  is  an  offense  creat- 
ed by  an  act  of  congress.  State  v.  Mc- 
Bride  (S.  O.  1839)  1  Rice,  400;  Com- 
monwealth y.  Feely  (1813)  1  Va.  Cas. 
321. 

6.  Affecting  public  lands.— Perjury 
committed  in  violation  of  an  act  of  con- 
gress, and  not  of  a  state  law,  as  in 
case  of  a  false  affidavit  made  under  the 
United  States  homestead  law,  is  not 
cognizable  in  the  state  courts,  but  only 
in  the  federal  tribunals.  State  v.  Kirk- 
patrick  (1877)  32  Ark.  117. 

An  indictment  cannot  be  sustained  in 
a  state  court  for  swearing  falsely  be- 
fore a  land  officer  of  the  United  States, 
relative  to  a  claim  or  proceeding  af- 
fecting the  public  lands,  in  violation 
of  the  laws  of  the  United  States.  The 
state  tribunals  have  no  power  to  pun- 
ish crimes  against  the  laws  of  the  Unit- 
ed States,  as  such.  The  same  act  may, 
in  some  cases,  be  an  offense  against 
both  governments;  then  it  is  cogniz- 
able in  state  courts,  so  far  only  as  it  is 
an  offense  against  state  laws.  When 
the  criminal  character  of  the  act  is 
impressed  upon  it  by  the  laws  of  the 
United  States  only,  it  is  cognizable  ez- 
clnsively  in  their  courts.  People  v. 
Kelly  (1869)  38  CaL  145,  99  Am.  Dec 
860. 

A  state-  court  has  no  jurisdiction  of 
the  crime  of  perjury,  committed  by  a 
person  in  making  affidavit  under  an  act 
of  congress  relative  to  the  sale  of  pub- 
lic land.  State  v.  Adams  (Ind.  1836) 
4  Blackf.  146. 

.  The  secretary  of  state  of  North  Car- 
olina, whose  duty  it  was  under  an  act  of 
the  legislature  to  issue  land  warrants 
under  certain  circumstances,  was  held 
liable  to  be  indicted  in  the  courts  of 
North  Carolina  for  fraudulently  issuing 
snch  warrants,  though  the  title  to  the 
lands  for  which  the  warrants  were  is- 
sned  was  in  the  United  States.  State 
Y.  Glasgow  (N.  C.  1800)  Cam.  &  N.  38, 
2  Am*  Dec.  629. 

The  jurisdiction  of  the  state  courts 
extends  to  a  case  of  forgery  of  powers 
of  attorney  to  receive  warrants  for 
lands  panted  by  acts  of  congress;  it 
appearing  that  no  act  of  congress  hag 


made  the  false  fabrication  of  such  a 
writing  to  be  a  forgery,  nor  declared 
how  such  a  forgery  or  forgeries  gener- 
ally shall  be  punished.  Commonwealth 
V.  Schaffer  (Pa.  1797)  4  Dall.  429,  Ap- 
pend. 

7.  Affecting  administration  of  Justice. 

—Perjury  committed  during  judicial  in- 
vestigation, conducted  under  authority 
of  congress,  is  an  offense  against  the 
public  justice  of  the  United  States,  and 
is  exclusively  cognizable  in  their  courts. 
Ex  parte  Bridges  (C.  C.  and  D.  C. 
1875)  Fed.  Cas.  No.  1,862. 

Perjury  committed  by  a  witness  in 
the  federal  court  is  a  crime  against  the 
federal  laws  only,  and  a  prosecution 
therefor  is  within  the  exclusive  juris- 
diction of  the  federal  courts.  Mcintosh 
V.  Bullard,  Earn^eart  &  Magness  (Ark. 
1910)  129  S.  W.  85;  State  v.  SheUey 
(1883)  79  Tenn.  (11  Lea)  594. 

Perjury  committed  by  false  swearing 
before  a  United  States  commissioner 
was  not  subject  to  the  jurisdiction  of  a 
state  court  Commonwealth  v.  Kitchen 
(1911)  133  S.  W.  586,  141  Ky.  655. 

The  courts  of  New  Hampshire  have 
no  jurisdiction  of  the  crime  of  perjury, 
committed  in  an  examination  before  a 
commissioner  in  bankruptcy.  State  v. 
Pike  (1844)  15  N.  H.  83. 

A  state  court  has  concurrent  juris- 
diction with  federal  courts  of  the  of- 
fense of  larceny  of  the  property  of  a 
corporation,  in  the  possession  of  receiv- 
ers appointed  by  a  federal  court  State 
V.  Coss  (1895)  12  Wash.  673,  42  Pac. 
127. 

8.  Affecting  national  banks,  coin,  or 
currenoyd— The  proviso  in  Act  Feb.  24, 
1807,  c.  75,  that  nothing  in  the  act  con- 
cerning the  forgery  of  notes  of  the  bank 
of  the  United  States  shall  be  construed 
to  deprive  the  courts  of  the  individual 
states  of  jurisdiction  over  offenses  made 
punishable  by  the  act,  and  a  similar 
proviscv.  in  Act  April  21,  1806,  c.  49, 
concerning  the  counterfeiting  of  the 
current  coin  of  the  United  States,  au- 
thorize the  exercise  of  concurrent  ju- 
risdiction by  the  state  courts  over  such 
offenses.  Houston  v.  Moore  (1820)  5 
Wheat  1,  27,  5  L.  Ed.  19;  Ex  parte 
Houghton  (D.  C.  1881)  8  Fed.  897, 
898. 

It  is  no  objection  to  the  jurisdiction 
of  the  state  courts  that  the  same  act 
constitutes  forgery  under  the  state 
law,  as  well  as  a  violation  of  the  na- 
tional banking  law.  Cross  v.  North 
Carolina  (1889)  10  Sup.  Ct  47,  49,  132 
U.  S.  131,  33  L.  Ed.  287. 

Congress  created  a  national  banking 
system,  provided  for  its  internal  work- 
ings, and  prescribed  the  punishment  for 
receiving  deposits  when  insolvent,  and 
such  offense  is  one  falling  within  this 
section,  and  the  jurisdiction  of  the  state 
courts  is  expressly  excluded.  Easton 
V.  Iowa  (1903)  23  Sup.  Ct  288,  292, 
188  U.  S.  220,  47  L.  Bd.  452. 

The  state  courts  have  power  to  pun- 
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ish  counterfeiting  under  the  state  stat- 
utes. Ex  parte  Geisler  (C.  C.  1892)  50 
Fed.  411. 

The  offense  of  making  false  entries 
in  the  books  of  a  national  bank  is  not  a 
crime  of  which  the  state  courts  have 
concurrent  jurisdiction.  In  re  Eno  (O. 
C.  1893)  54  Fed.  669.  671,  reversed 
(1894)  15  Sup.  Ct  30,  155  U.  S.  89,  39 
L.  Ed.  80. 

A  state  court  has  no  jurisdiction  over 
the  offense  of  passing  counterfeit  na- 
tional bank  notes  with  knowledge  of 
their  counterfeit  character.  Ex  parte 
Houghton  (D.  0.  1881)  7  Fed.  657;  Id., 
8  Fed.  897. 

The  offense  of  fraudulent  conversion 
by  an  officer  or  person  in  the  employ- 
ment of  a  bank  incorporated  under  the 
laws  of  the  United  States  and  located 
in  Massachusetts,  of  property  of  indi- 
viduals deposited  in  such  bank,  is  not 
punishable  under  any  existing  law  of 
the  United  States,  and  the  courts  of  the 
commonwealth  have  jurisdiction  there- 
of. Commonwealth  v.  Tenney  (1867) 
97  Mass.  50. 

The  fact  that  a  person  who  has  stolen 
property  belonging  to  a  national  bank  is 
an  officer  of  the  bank  and  subject  to 
punishment  for  embezzlement,  does  not 
relieve  him  from  his  liability  to  punish- 
ment for  the  same  act  as  a  larceny  at 
common  law  or  under  the  statutes  of  a 
state.  Commonwealth  v.  Barry  (1^74) 
116  Mass.  1. 

The  jurisdiction  of  the  federal  courts 
over  offenses  against  the  laws  of  Con- 
gress providing  for  the  punishment  of 
counterfeiting  the  current  coin  of  the 
United  States  is  not  exclusive  of  the 
jurisdiction  of  the  state  courts  over  of- 
fenses against  state  laws,  making  it 
punishable  to  counterfeit  such  coin. 
Harlan  v.  People  (Mich.  1843)  1  Doug. 
207. 

The  embezzlement  of  the  funds  of  a 
national  bank  being  an  offense  over 
which  the  federftl  courts  have  jarisdic- 
tion,  any  prosecution  thereof  by  the 
state  courts  is  in  violation  of  this  sec- 
tion. People  V.  Fonda  (1886)  62  Mich. 
401,  29  N.  W.  26. 

Embezzlement  by  the  cashier  of  a 
national  bank  is  not  an  indictable  of- 
fense under  the  law  of  Pennsylvania, 
and  is  punishable  only  under  the  fed- 
eral statute.  Commonwealth  v.  Ket- 
ner  (1880)  92  Pa.  St  372,  37  Am.  Rep; 
692. 

Act  Pa.  June  7,  1867,  revising  and 
amending  the  penal  laws  so  as  to  punish 
frauds  on  the  national  currency,  is  un- 
constitutional and  void  so  far  as  it 
undertakes  to  confer  jurisdiction  upon 
the  state  courts  to  punish  the  offense 
of  passing  altered  national  currency. 
Commonwealth  v.  Dale  (1887)  3  Pa. 
Co.  Ct  R  30. 

9.  Affecting  Internal  raven ue.— -A  state 
court  has  jurisdiction  of  a  violation  of 
a  state  statute  against  extortion  com- 
mitted  by   threats  of  prosecution  for 
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violation  of  the  internal  revenue  laws, 
notwithstanding  this  provision.  Sexton 
V.  CaUfornia  (1903)  23  Sup.  Ct  543, 
545.  189  U.  S.  319,  47  L.  Ed.  833. 

R.  S.  §  3296.  post,  §  6038,  which 
makes  it  indictable  to  remove  distilled 
spirits  from  a  government  warehouse 
before  the  lien  for  taxes  is  satisfied, 
has  no  application  to  the  larceny  of 
such  spirits,  and  the  latter  offense  is 
triable  in  the  state  courts.  State  y. 
Harmon  (1889)  104  N.  C.  792,  10  S. 
E.  474. 

10.  Violation    of    labor    lawtw— In  a 

prosecution  of  government  contractors 
for  unlawfully  permitting  a  laborer  or 
mechanic,  employed  on  public  work,  to 
work  more  than  eight  hours  in  a  sinsie 
calendar  day,  the  offense  is  not  the 
working  overtime  by  the  laborer  or 
mechanic,  but  is  on  the  part  of  the  con- 
tractor in  requiring  and  permitting  such 
overtime  work  to  be  done;  and  hence, 
where  the  work  is  required  from  the 
Ohio  side  of  the  river,  tiie  federal  court 
for  the  Southern  District  of  Ohio  ha» 
jurisdiction  over  the  offense,  notwith- 
standing some  or  all  of  the  work  may 
have  been  performed  south  of  the  line 
which  divides  the  states  of  Ohio  and 
Kentucky.  U.  S.  v.  Sheridan-Kirk  Con- 
tract Co.  (D.  C.  1906)  149  Fed.  809. 

11.  Affecting   federal    electlonsw— The 

United  States  circuit  court  has  juris- 
diction of  indictments  for  interfering 
with  and  resisting  the  supervisors  of 
election  and  deputy  marshals  of  the 
United  States  in  the  performance  of 
their  duties  at  an  election  of  represen- 
tatives to  congress.  Ex  parte  Siebold 
(1879)  100  U.  S.  371.  2fe  L.  Ed.  717. 

Electors  for  president  and  vice  presi- 
dent are  state  officers,  and  it  is  within 
the  exclusive  jurisdiction  of  the  state 
to  punish  all  fraudulent  voting  for  such 
electors.  In  re  Green  (1889)  134  U. 
S.  377, 10  Sup.  Ct  586,  33  L.  Ed.  951. 

The  federal  courts  have  exclusive  ju- 
risdiction of  perjury  in  a  deposition  to 
be  used  in  the  case  of  a  contested  elec- 
tion of  a  member  of  Congress.  Thomas 
V.  Loney  (1890)  10  Sup.  Ct  584,  585, 
134  U.  S.  372,  33  L.  Ed.  949,  affirm- 
ing In  re  Loney  (C.  C.  1889)  88  Fed. 
101. 

The  inclnding  in  one  indictment  of  il- 
legal voting  for  presidential  electors  and 
for  members  of  congress,  the  latter 
offense  being  within  the  jurisdiction  of 
the  federal  courts,  does  not  affect  the 
jurisdiction  of  the  state  court,  and  can- 
not be  taken  advantage  of  on  habeas 
corpus.  Fitzgerald  v.  Green  (1890)  10 
Sup.  Ct  586,  134  U.  S.  377,  33  L.  Ed. 
951. 

The  jurisdiction  of  the  federal  courts 
is  not  ousted  by  the  fact  that  the  in- 
dictment for  an  offense  against  the 
election  laws  charges  that  in  carrying 
out  their  design  the  conspirators  were 
guilty  of  a  crime  of  higher  grade,  of 
which  the  state  courts  had  exclusive 
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jurisdiction.    IT.  S.  y.  Goldman  (C.  O. 
1878)  Fed.  Cas.  No.  15,225. 

The  crime  of  destroying  the  ballot 
box  used  and  the  ballot  cast  at  an  elec- 
tion for  congressman  and  presidential 
electors  can  be  punished  by  the  state 
as  well  as  the  United  States.  Mason 
V.  State  (1892)  55  Ark.  520,  18  S.  W. 
827. 

12.  Affecting  penslonsw^The  United 
States  courts  do  not  have  exclusive  ju- 
risdiction of  the  offense  of  obtaining 
money  under  the  false  pretense  of  be- 
ing a  pension  afl:ent.  Pearce  v.  State 
(1897)  22  So.  502.  115  Ala.  115. 

13.  Affecting  naturalizatlonw— Federal 
court  held  to  have  jurisdiction  of  per- 
jury in  naturalization  proceedings  in  a 
state  court  in  procedure  prescribed  by 
Congress.  U.  S.  v.  Severino  (O.  C. 
1903)  125  Fed.  949. 

14.  Offenses  In  territory  ceded  to  or 
under  control  of  the  United  States.-^ 
See  i  10445  et  seq.,  and  notes  there- 
under. See,  also,  notes  under  Const. 
art.  1.  I  8,  d.  17. 

Where  a  state  grants  land  to  the  gen- 
eral government,  reserving  concurrent 
jurisdiction  in  executing  process  there- 
in for  offenses  committed  out  of  it,  the 
federal  courts  have  exclusive  juris- 
diction of  offenses  committed  within 
such  territory.  U.  S.  v.  Travers  (O.  C. 
1814)  Fed.  Cas.  No.  16.537. 

The  federal  di9trict  court  has  exdu- 
Bive  jurisdiction  of  crimes  committed 
in  the  Gosport  navy  yard  in  Virginia. 
R.  S.  I  711,  embodied  herein.  Ex  parte 
Tatem  (D.  C.  1877)  Fed.  Cas.  No.  IS,-' 
.759. 

15.  Offenses  on  high  seas,  tide  waters, 
or  beyond  state  jnrlsdlotionw^See  | 
10445  et  seq.,  and  notes  thereunder. 

16.  Release  by  state  court  of  persons 
charged  with  offense  against  federal 
laWd — A  state  court  has  no  power  to  in- 
terfere and  to  order  a  release  of  the 
prisoner  on  habeas  corpus,  in  the  case 
of  a  person  charged  with  an  offense 
against  the  laws  of  the  United  States. 
Lhizican  v.  Darst  (1843)  42  U.  S.  (1 
How.)  301,  11  L.  Ed.  139;  In  re  Vere- 
maitre  (D.  C.  1850)  Fed.  Cas.  No.  16.- 
915;  Ex  parte  Sifford  (D.  C.  1857) 
Fed.  Cas.  No.  12,848;  In  re  Neill  (D. 
C.  1871)  Fed.  Cas.  No.  10.089;  Bx 
parte  Le  Bur  (1874)  49  Cal.  159;  State 
v.  ZuUch  (1862)  29  N.  J.  Law  (5 
notch.)  409;  People  v.  Sage  (1896)  42 
N.  Y.  S.  251,  11  App.  Div.  4;  In  re 
Williamson  (1855)  26  Pa.  St  (2  Casey) 
9,  67  Am.  Dec.  374;  Ex  parte  Booth 
(1854)  8  Wis.  145. 

When  a  writ  of  habeas  corpus  is 
served  on  a  marshal  or  other  person 
having  a  prisoner  in  custody  under  fed- 
eral authori^,  it  is  his  duty,  by  a  prop- 
er return,  to  make  known  to  the  state 
jadge  or  court  the  authority  by  which 
he  holds  him,  but  at  the  same  time  it 
IB  hia  dnty»  not  to  obey  the  process  of 


the  state  authority,  but  to  obey  and 
execute  the  process  of  the  United 
SUtes.  Ableman  v.  Booth  (1858)  62 
U.  S.  (21  How.)  506,  16  L.  Ed.  169. 

A  commander  in  the  army  of  the 
United  States  made  return  to  a  writ 
of  habeas  corpus  issued  by  a  state 
court,  showing  that  he  held  the  peti- 
tioner as  a  recruit  in  the  army,  and 
pursuant  to  laws  of  the  United  States 
regulating  enlistments.  The  state  court 
examined  the  validity  of  the  enlistment, 
determined  it  to  be  invalid,  and  direct- 
ed the  recruit  to  be  discharged.  The 
ofiScer  refused  to  discharge  him,  and 
the  state  court  committed  the  officer 
for  contempt  Held,  that  the  state 
<:ourt  exceeded  its  jurisdiction  in  exam- 
ining the  validity  of  the  enlistment; 
that  it  had  no  power  to  proceed  beyond 
ascertaining  that  the  officer  held  the  re- 
cruit by  color  of  authority  from  the 
United  States.  Ex  parte  Yerger  (1868) 
75  U.  S.  (8  WalL)  85,  19  L.  Ed.  332. 

Where  a  judge  of  a  state  court,  on 
issuance  of  a  writ  of  habeas  corpus  to 
an  officer  of  the  United  States,  is  ap- 
prised by  the  return  that  the  petition- 
er is  held  by  an  officer  of  the  United 
States  army,  under  a  claim  and  color 
of  the  authority  of  the  United  States, 
as  a  soldier  in  such  army,  he  can  pro- 
ceed no  further.  In  re  Tarble  (1871) 
80  U.  S.  (13  Wall.)  397,  20  L.  Ed.  597. 

Congress  has  not  undertaken  to  in- 
vest judicial  tribunals  of  the  United 
States  with  exclusive  jurisdiction  of  the 
use  of  writs  of  habeas  corpus  in  pro- 
ceedings for  the  arrest  of  fugitives  from 
justice,  and  the  recognition  of  the  au- 
thority of  a  state  court  upon  a  writ  of 
habeas  corpus,  passing  on  the  legality 
of  the  imprisonment  of  a  person  held 
in  custody,  cannot  be  denied  merely  be- 
cause the  proceedings  involved  the  de- 
termination of  rights  or  immunities  de- 
rived from  the  United  States,  or  ac- 
quired in  construction  of  the  constitu- 
tion and  laws  of  the  United  States. 
Robb  V.  Connolly  (1884)  4  Sup.  Ct  544, 
550,  111  U.  S.  624,  28  L.  Ed.  542. 

A  state  judge,  on  proper  affidavit,  may 
issue  a  writ  of*  habeas  corpus  and  in- 
quire into  the  cause  of  detention  of  a 
person  in  possession  of  another  under 
a  claim  as  a  fugitive  from  labor  from 
another  state.  Norris  v.  Newton  (C. 
C.  1850)  Fed.  Cas.  No.  10,307. 

State  courts  have  jurisdiction  not  only 
•to  issue  a  writ  of  habeas  corpus  for  the 
purpose  of  inquiring  into  the  cause  of 
detention,  where  one  is  claimed  to  be 
held  under  authority  of  the  United 
States,  but  that  jurisdiction  is  not  oust- 
ed upon  the  making  of  a  return  alleg- 
ing that  such  is  the  fact,  as  where  an 
army  officer  returns  that  the  prisoner 
is  held  as  a  deserter  from  the  army; 
and,  if  the  return  is  traversed,  the 
court  may  proceed  to  inquire  into  the 
•truth  of  the  facts  alleged,  and  may  dis- 
charge the  prisoner  if  it  appears  that 
he  is  illegally  held.  In  re  Reynolds  (D. 
a  1867)  Fed.  Caii.  No.  11,721,  explain- 
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ing  Ableman  ▼.  Booth  (1858)  62  XT.  & 
(21  How.)  506,  16  L.  Ed.  169. 

The  courts  of  a  state  through  which 
a  prisoner  is  being  carried  to  the  place 
of  the  crime,  after  regular  extradition 
proceedings  in  another  state,  have  no 
power  to  release  him  on  habeas  corpus. 
In  re  Burke  (D.  C.  1879)  Fed.  Gas. 
No.  2,158. 

A  state  court  cannot  arrest  a  person 
detained  within  its  jurisdiction,  under 
federal  process,  whether  the  federal 
court  interferes  in  his  behalf  or  not  In 
re  Cannon  (1882)  11  N.  W.  280,  47 
Mich.  481. 

Want  of  jurisdiction  in  the  state  over 
homicides  committed  on  the  Hudson 
river,  is  not  sufficiently  clear  to  au- 
thorize the  discharge  on  habeas  corpus 
of  a  person  accused  of  such  crime.  Peo- 
ple V.  Sherifit  of  Westchester  County, 
(N.  Y.  1852)  1  Parker,  Cr.  R.  659. 

A  return  of  a  United  States  marshal 
to  a  writ  of  habeas  corpus,  issued  by  a 
state  court,  that  he  has  the  person  nam- 
ed in  the  writ  in  custody,  pursuant  to 
a  warrant  issued  by  the  United  States 
commissioner,  and  that  such  person  is 
now  present  before  the  commissioner, 
on  an  examination  under  the  warrant 
and  information,  and  because  thereof  he 
is  unable  to  produce  him,  is  sufficient, 
because  the  jurisdiction  of  the  state 
court  and  of  the  United  States  commis- 
sioner being  concurrent,  and  that  of 
the  United  States  commissioner  having 
been  exercised  first,  he  will  be  permit- 
ted to  retain  it  to  the  exclusion  of  the 
state  court  Ex  parte  Early  (1859)  3 
Ohio  Dec.  105,  3  Wkly.  Law  Gaz.  234. 

A  state  court  has  a  right  to  discharge 
a  prisoner  committed  under  process 
from  a  federal  court,  if  it  clearly  ap- 
pears that  the  federal  court  had  no 
jurisdiction  of  the  case.  In  re  Olmsted 
(Pa.  1809)  Brightly,  N.  P.  9. 

The  judges  of  the  state  court  have 
authority  to  issue  writs  of  habeas  cor- 
pus to  bring  up  the  bodies  of  persons 
committed  to  prison  under  the  asserted 
authority  of  the  United  States.  In  re 
Lockington  (Pa.  1813)  Brightly,  N.  P. 
269. 

A  state  court  cannot  grant  a  writ  of 
habeas  corpus  to  one  convicted  in  a 
federal  court  unless  the  federal  court 
was  entirely  without  jurisdiction  in  the 
case.  In  re  Williamson  (Pa.  1855)  12 
Leg.  Int  246,  262,  358. 

In  cases  of  imprisonment  under  fed- 
eral authority,  the  state  and  federal 
courts  have  concurrent  jurisdiction  to 
issue  writs  of  habeas  corpus  to  deter- 
mine the  legality  of  the  imprisonment. 
Commonwealth  v.  Selfridge  (Pa.  1868) 
7  Phila.  76. 

In  cases  of  illegal  confinement  under 
color  of  the  authority  of  the  United 
States,  the  state  courts  have  concurrent 
jurisdiction  with  the  federal  courts,  ex- 
cept where  the  confinement  is  the  con- 
sequence of  a  suit  or  prosecution  pend- 
ing in  the  courts  of  the  United  States. 
Ex  parte  Pool  (1821)  2  Va.  Gas.  276. 
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Where  the  inquiry  into  the  legality 
of  the  imprisonment  has  proceeded  so 
far  as  to  ascertain  that  it  is  by  virtue 
of  a  valid  warrant  of  the  issuing  of 
which  the  federal  court  or  officer  has 
jurisdiction,  and  that  the  offense  or 
subject-matter  ia  also  within  the  juris- 
diction of  such  court  or  officer,  then  the 
state  court  or  officer  should  proceed  no 
further  on  the  habeas  corpus,  but 
should  refer  the  applicant  to  the  federal 
court  for  relief.  In  re  Booth  (1854)  3 
Wis.  1. 

The  supreme  court  of  the  state  is 
authorized  to  issue  the  writ  of  habeas 
corpus  in  favor  of  a  party  imprisoned 
by  authority  of  process  from  a  United 
States  commissioner  for  the  want  of 
bail  for  his  appearance  at  the  district 
court  to  answer  an  alleged  offense 
against  the  laws  of  the  United  States. 
The  question  raised  by  the  writ  is 
merely  the  legality  of  the  imprison- 
ment, and  the  jurisdiction  of  the  district 
court  is  not  thereby  disturbed.  Id. 

Plaintiff  was  arrested  in  Wisconsm 
for  an  offense  against  the  United 
States,  committed  in  ^chigan,  by  war- 
rant from  the  United  States  district 
court,  and  was  released  on  habeas  cor- 
pus issued  by  the  county  court  Sub- 
sequently he  was  rearrested  by  the 
United  States  marshal,  under  another 
writ  issued  by  the  United  States  district 
court  Held,  that  the  functions  of  the 
state  courts  and  the  federal  courts  were 
concurrent  for  the  purpose  of  arresting 
offenders  who  were  to  be  tried  in 
another  district,  and  that  the  subse- 
quent arrest  by  the  United  States  court 
was  unauthorized  after  the  offender  had 
once  been  released  by  the  state  court 
Bagnall  v.  Ableman  (1855)  4  Wis.  163. 

A  state  court  may  by  habeas  corpus, 
as  well  as  in  civil  proceedings,  inquire 
into  the  validity  of  judgments  of  federal 
courts,  or  the  acts  of  federal  officers, 
when  attacked  on  the  ground  of  want  of 
jurisdiction.  In  re  Tarble  (1870)  25 
Wis.  390,  3  Am.  Rep.  85. 

II.  SUITS  FOR  PENALTIES  OR 
FORFEITURES  UNDER   UNIT- 
ED STATES  LAWS 

See,  also,  notes  under  fi  991  (9),  ante. 

17.  Construction  of  provi8ion.^-4>>n- 
gress  throughout  the  judiciary  act  and 
particularly  in  this  section  have  leg- 
islated on  the  supposition  that  in  all 
the  cases  to  which  the  judicial  powers 
of  the  United  States  extended  they 
might  rightfully  vest  exclusive  jurisdic- 
tion in  their  own  courts.  Martin  v. 
Hunter's  Lessee  (1816)  1  Wheat  304, 
337.  4  L.  Ed.  97. 

The  federal  courts  have  exclusive 
original  jurisdiction  of  all  suits  for 
penalties  or  forfeitures,  under  the 
laws  of  the  United  States,  the  exclusion 
is  express,  and  cannot  be  restricted  by 
any  reasonable  interpretation  to  a 
mere   exclusion   of   the   state    coarta. 
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Tfae  Cassius  (O.  O.  1706)  Fed.  Gas. 
No.  7.743. 

18.  Jurisdiction  of  state  courts  In 
Oeneral.— The  state  courts  will  not  en- 
force penalties  arising  under  the  laws 
of  the  United  States.  Newell  v.  Na- 
tional Bank  of  Somerset  (1876)  75  Ky. 
(12  Bush)  57;  Jackson  v.  Row  (Va. 
1815)  2  Wheeler,  Or.  Gas.  607. 

State  courts  have  jurisdiction  of  an 
action  to  recover  a  penalty  given  by 
federal  statute  where  it  is  made  re- 
coverable in  state  courts.  Buckwalter 
V.  U.  S.  (Pa.  1824)  11  Serg.  &  R. 
193. 

19.  Laws  affecting  national  banks.p- 

The  state  courts  have  jurisdiction  of  an 
action  authorized  by  the  national  bank- 
ing act  of  1864,  to  recover  twice  the 
amount  of  usurious  interest  paid.  Ord- 
way  V.  Central  Nat  Bank  (1877)  47 
Md.  217,  28  Am.  Rep.  455;  Hade  y. 
McVay  (1877)  31  Ohio  St.  231. 

In  actions  against  national  banks  for 
penalties,  state  courts  have  concurrent 
jurisdiction.  First  Nat.  Bank  v.  Mor- 
gan (1889)  10  Sup.  Gt  37,  38,  132  U. 
S.  141,  33  L.  Ed.  282. 

Where  a  national  bank  loans  money 
upon  a  usurious  contract,  and  attempts 
to  enforce  such  contract  in  a  state 
court,  the  plea  of  usury  can  be  main- 
tained, even  though  it  will  operate  in 
some  sense  as  a  penalty.  National 
Bank  of  Winterset  v.  Eyre  (1879)  52 
Iowa,  114,  2  N.  W.  905. 

An  action  against  a  national  bank  to 
recover  the  penalty  prescribed  by  the 
act  of  congress  for  the  taking  of  illegal 
interest  may  be  brought  in  the  state 
courts.  Bank  v.  Snyder  (Pa.  1881)  2 
liCg.  Rec.  356. 

A  state  court  has  jurisdiction  of  an 
action  by  a  borrower  against  a  national 
bank  to  recover  the  penalty  prescribed 
by  R.  S.  1$  5197,  5198,  post,  f§  9768, 
9759,  for  receiving  usurious  interest 
liynch  V.  Merchants'  Nat  Bank  (1883) 
22  W.  Va.  554, 46  Am.  Rep.  520. 

20.  Laws  affecting  seamen.— Addition- 
al wages  recoverable  under  R.  S.  S 
4527,  post,  §  8318,  relating  to  sea- 
man discharged  before  the  commence- 
ment of  the  voyage,  or  before  one 
month's  wages  are  earned,  are  in  the 
nature  of  damages  for  breach  of  con- 
tract, and  not  a  penalty  or  forfeiture, 
within  this  clause.  Galvin  v.  Huntley 
(1901)  178  Mass.  29,  59  N.  E.  435. 

21.  Laws  affecting  census^-^he  state 
tribunals  have  no  jurisdiction  of  an  ac- 
tion for  a  penalty,  under  the  act  of 
1830,  relating  to  the  census.  Haney  v. 
Sharp  (1833)  31  Ky.  (1  Dana)  442. 

22.  Customs  laws.  — The  district 
courts  have  exclusive  jurisdiction  of  all 
actions  of  penalties  and  forfeitures  un- 
der the  customs  laws.  tJ.  S.  v.  Mooney 
(O.  C.  1882)  11  Fed.  476,  judgment  af- 
firmed (1885)  6  S.  Gt  304,  116  U.  S- 
104,  29  L.  Ed.  550. 


23.  Laws  affecting  Interstate  com- 
merce.—The  federal  courts  have  exclu- 
sive jurisdiction  of  suits  brought  under 
sections  8  and  9  of  the  interstate  com- 
merce act,  to  recover  damage  for  over- 
charging. Van  Patten  v.  Chicago,  M. 
&  St  P.  R.  Go.  (G.  G.  1896)  74  Fed. 
981. 

R.  S.  §  4386,  providing  a  penalty  for 
failure  to  feed  animals  in  transporta- 
tion, is  a  statute  with  the  enforcement 
of  which  the  state  courts  are  in  no 
way  concerned.  Illinois  Gent  R.  Go. 
V.  Peterson  (1891)  68  Miss.  454,  10 
South.  43,  14  L.  R.  A.  550.  But  see, 
to  the  contrary,  Ghesapeake  &  O.  Ry. 
Ck>.  V.  American  Exch.  Bank  (1896)  92 
Va.  495,  23  S.  E.  935. 

That  the  shipment,  for  the  nondeliv- 
ery of  which,  after  reaching  its  desti- 
nation, a  penalty  was  sought  under  Re- 
visal  N.  G.  1905,  §  2633,  was  from  out- 
side the  state  did  not  present  a  federal 
question,  so  as  to  withdraw  the  cause 
from  the  jurisdiction  of  the  state 
courts.  Smith  v.  Southern  Express  Go. 
(1914)  82  S.  E.  15,  166  N.  G.  155. 

24.  Laws  affecting  Internal  revenuow^ 

State  courts  may  try  actions  for  the 
penalty  for  violation  of  the  revenue 
laws  of  the  United  States.  U.  S.  v. 
Smith  (1818)  4  N.  J.  Law  (1  South- 
ard) 33. 

The  state  and  federal  courts  have 
concurrent  jurisdiction  of  actions  to 
enforce  forfeitures  arising  under  Act 
1813,  c.  38,  relating  to  liquor  licenses, 
etc.  Hartley  v.  U.  S.  (1816)  4  Tenn. 
(3  Hayw.)  45. 

A  pecuniary  penalty  inflicted  by  the 
act  of  congress  for  a  violation  of  the 
revenue  laws  cannot  be  recovered  in  a 
state  court  Jackson  v.  Rose  (1815)  2 
Va..Gas.  34. 

25.  Laws  or  ordinances  relating  to 
navigable  waters^^A  state  court  has 
jurisdiction  of  an  action  for  the  recov- 
ery of  a  penalty  prescribed  by  city  or- 
dinance for  casting  sawdust  and  other 
refuse  into  a  navigable  river.  Gity  of 
Ogdensburg  v.  Lyon  (N.  Y.  1872)  7 
Lans.  215. 

26.  Recovery  by  Informers  or  per- 
sons aggrieved.^In  suits  for  penalties 
incurred  under  Act  Aug.  2,  1813,  giv- 
ing a  moiety  to  the  United  States,  and 
the  other  moiety  to  the  collector  or  in- 
former, the  state  courts  have  jurisdic- 
tion. Stearns  v.  U.  S.  (G.  G.  1835) 
Fed.  Gas.  No.  13,341. 

Federal  courts  have  jurisdiction  to 
entertain  actions  for  the  recovery  of 
penalties  given  by  state  statutes  to  in- 
dividuals to  compensate  them  for  inju- 
ries sustained,  but  not  of  actions  to  re- 
cover penalties  for  the  use  of  the  state 
even  if  the  nominal  plaintiff  is  an  indi- 
vidual, nor  though  a  part  of  the  penalty 
goes  to  the  informer,  where  when  col- 
lected it  goes  into  the  state  treasunr. 
Younts  V.  Southwestern  Telegraph  & 
Telephone  Go.  (G.  G.  1911)  192  Fed. 
200. 

Where  a  federal  statute  gives  a  pen- 
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alty  to  one  aggrieved  without  specify- 
ing a  remedy  for  its  enforcement,  a 
state  court  has  jurisdiction  to  enforce 
ic  by  appropriate  action,  and,  before 
jurisdiction  lodges  in  the  federal  court 
exclusively,  it  must  be  a  federal  case 
arising  under  the  cause  of  action  stat- 
ed from  the  questions  involved.  Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  v.  Mitch- 
ell (Ind.  1910)  91  N.  E.  735. 

State  courts  have  jurisdiction  of  ac- 
tions brought  by  informers  against  col- 
lectors for  their  share  of  money  recov- 
ered under  1  Stat.  695,  697.  Lapham 
V.  Almy  (1866)  95  Mass.  (13  AUen) 
301. 

27.  Possession  affecting  forfeiture.— 

When  a  seizure  is  made  for  a  forfei- 
ture, no  state  authority  can  interfere 
to  take  possession  of  the  property  seiz- 
ed, and  prevent  the  exercise  of  exclu- 
sive jurisdiction  6y  the  United  States 
courts.  And  if  the  property  be  wrong- 
fully withdrawn,  the  federal  court  may 
enforce  a  redelivery  of  it  Slocum  v. 
Mayberry  (1817)  15  U.  S.  (2  Wheat.) 
1,  4  L.  Ed.  169. 

After  proceedings  in  rem  had  been 
commenced  in  a  federal  court  to  en- 
force a  forfeiture  of  property  for  a  vi- 
olation of  the  revenue  laws,  another 
proceeding  (also  in  rem)  was  com- 
menced in  a  state  court  to  enforce  a 
mechanic's  lien.  Held,  that  the  federal 
court,  having  taken  possession  of  the 
property,  acquired  exclusive  jurisdic- 
tion over  it,  and  though  such  proceed- 
ings might  have  been  had  in  the  state 
court  as  were  necessary  to  preserve 
the  existence  of  the  mechanic's  lien, 
yet  it  could  not  proceed  to  a  judg- 
ment and  sale  of  the  property  so  as  to 
confer  title  as  Against  one  who  had 
purchased  under  a  decree  of  the  fed- 
eral court.  Heidritter  v.  Elizabeth  Oil- 
Cloth  Co.  (1884)  112  U.  S.  294,  5  Sup. 
Ct  135,  28  L.  Ed.  729. 

Possession  of  property  by  a  sheriff 
under  civil  process  will  not  prevent  the 
federal  courts  from  taking  jurisdiction 
on  a  libel  of  information,  claiming  for- 
feiture. U.  S.  V.  The  Reindeer  (O.  0. 
1861)  Fed.  Cas.  No.  16,144. 

III.  ADMIRALTY    AND    MARITIME 
JURISDICTION 

See,  also,  notes  under  §  991(3),  ante, 
and  under  Const,  art.  3,  §  2,  cl.  1,  as 
to  "Cases  of  Admiralty  and  Maritime 
Jurisdiction." 

28.  Constltutionaiity^-The  provision 
vesting  in  the  district  courts  exclusive 
cognizance  of  causes  of  admiralty  and 
maritime  jurisdiction  is  constitutional. 
The  Moses  Taylor  (1866)  4  Wall.  411, 
430,  18  L.  Ed.  397. 

Congress  has  power  to  make  the  ad- 
miralty and  maritime  jurisdiction  of 
United  States  courts  exclusive  of  all 
state  jurisdiction,  and  may  give  or 
withhold  particular  remedies  in  a  par- 
ticular class  of  admiralty  cases,  and 
may  provide  that  all  maritime  claims 


growing  out  of  a  single  disaster  be  pre- 
sented and  tried  in  one  proceeding,  and 
may  restrict  the  remedy  in  such  cases 
to  a  proceeding  in  rem  against  the  ves- 
sel and  freight,  withholding  all  remedy 
in  personam.  In  re  Long  Island  North 
Shore  Passenger  &  Freight  Transp. 
Co.  (D.  C.  1881)  5  Fed.  599,  614. 

29.  Exclusive,  concurrent,  and  coi- 
fllctlng  Jurisdiction  in  general.— When- 
ever the  federal  courts  have  original 
cognizance  of  admiralty  causes  by  vir- 
tue of  the  act  of  1789,  that  cognizance 
is  exclusive,  and  no  other  court,  state 
or  national,  can  exercise  it,  with  the 
exception  of  such  concurrent  remedy  as 
in  given  by  the  common-law  rule.  The 
Hine  v.  Trevor  (1866)  71  U.  S.  (4 
Wall.)  555,  18  L.  Ed.  451;  The  Rio 
Grande  v.  Rawson  (1868)  42  Ala.  133. 

A  vessel  in  possession  of  a  receiver 
appointed  by  a  court  of  one  state,  and 
employed  by  him,  under  direction  of 
the  court,  as  a  common  carrier  in  trade 
and  commerce  between  that  state  and 
another  state,  is  not  exempt  by  comity 
as  in  custodia  legis  from  enforcement 
of  maritime  liens  incurred  in  such  oth- 
er state,  on  libels  in  the  United  States 
district  court  in  that  state.  The  Wil- 
lamette VaUey  (1895)  66  Fed.  565,  13 
C.  C.  A.  635;  Gleeson  v.  The  Willam- 
ette VaUey  (D.  C.  1894)  62  Fed.  293. 

A  proceeding  against  a  vessel  by 
name,  for  a  maritime  cause,  is  essen- 
tially a  proceeding  in  admiralty,  and 
within  the  exclusive  jurisdiction  of  the 
national  courts.  A  state  law  authoriz- 
ing such  a  proceeding  in  a  state  court 
is  void.  Ferran  v.  Hosford  (N.  Y. 
1869)  54  Barb.  200;  The  General  Buell 
V.  Long  (1869)  18  Ohio  St.  521. 

The  jurisdiction  conferred  on  the  dis- 
trict courts  by  Act  Feb.  26,  1845  (5 
Stat  726),  extended  only  to  vessels  en- 
rolled and  licensed  for  the  coasting 
trade  when  engaged  in  interstate  com- 
merce, and  did  not  apply  to  vessels  en- 
gaged in  intrastate  commerce,  and  the 
state  courts  within  the  limits  embraced 
by  the  law  exercised  a  concurrent  ju- 
risdiction. The  Genesee  Chief  v.  FitB- 
hugh  (1851)  12  How.  443,  458,  13  L. 
Ed.  1058. 

The  admiralty  jurisdiction  of  the  fed- 
eral courts,  though  exclusive  on  some 
subjects,  is  concurrent  upon  others. 
The  courts  of  common  law  deal  with 
vessels  as  with  other  personal  proper- 
ty. Taylor  v.  Carryl  (1857)  20  How. 
583,  598,  16  L.  Ed.  1028. 

Whenever  the  federal  courts  have 
original  cognizance  of  admiralty  causes 
by  virtue  of  the  act  of  1789,  that  cog- 
nizance is  exclusive,  and  no  other  court, 
state  or  national,  can  exercise  it,  with 
the  exception  of  such  concurrent  reme- 
dy as  is  given  by  the  common-law  rule. 
The  Hine  v.  Trevor  (1886)  71  U.  a 
(4  Wall.)  555,  18  L.  Ed.  451. 

When  the  jurisdiction  of  a  court  of 
admiralty  over  a  res  has  attached  by 
the  filing  of  a  libel  and  seizure  under 
process,  garnishment  proceeding  sub- 
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sequently  beinm  in  a  state  court  to  at- 
tach the  debt  ariaing  out  of  the  res 
which  the  libel  seeks  to  enforce  are  an 
infringement  of  such  jurisdictioni  and 
are  vain,  nugatory,  and  void.  Clark  t. 
Five  Hundred  and  Five  Thousand  Feet 
of  Lumber  (18&4)  06  Fed.  286,  12  0.  C. 
A.  628,  24  U.  S.  App.  609. 

Payment  of  a  claim  which  is  the  sub- 
ject of  a  libel  in  admiralty  under  gar- 
nishment proceedings  in  a  state  court, 
commenced  after  the  admiralty  juris- 
diction attached,  raises  no  equity  in 
favor  of  the  party  paying  to  defeat  the 
prosecution  of  the  libeL    Id. 

A  libel  in  rem  against  cargo  to  re- 
cover freight  was  filed  before  discharge 
and  delivery,  and  consequently  before 
the  freight  was  due.  Subsequently,  in 
an  action  against  Ubelant  in  a  state 
court,  garnishment  process  was  issued 
and  served  upon  the  consignee.  There- 
after he  obtained  possession  of  the  car- 
go by  giving  bond  for  its  value  in  the 
admiralty  court,  and  then  paid  the 
freight  into  the  state  court  Held,  that 
the  seizure  of  the  cargo  under  the  libel 
gave  the  federal  court  prior  and  par- 
amount jurisdiction,  that  the  freight  be- 
came payable  therein  on  the  delivery  of 
the  cargo,  and  that  the  subsequent  pay- 
ment into  the  state  court  was  no  de- 
fense. Clark  V.  Five  Hundred  and  Five 
Thousand  Feet  of  Lumber  (1895)  70 
Fed.  1020,  17  C.  C.  A,  655,  reaffirming 
and  den^g  petition  for  rehearing 
(1894)  66  Fed.  236,  12  C.  C.  A.  628. 
When  the  district  courts  and  state 
courts  have  a  concurrent  jurisdiction 
in  rem,  the  right  to  maintain  the  ju- 
risdiction attaches  to  that  tribunal 
which  first  exercises  it  and  obtains  pos- 
■ession  of  the  thing.  The  Robert  Ful- 
ton (C.  C.  1826)  Fed.  Cas.  No.  11,890. 
The  pendency  of  a  replevin  suit  in  a 
state  court  to  settle  the  right  of  prop- 
erty in  a  vessel  will  be  held  to  bar  a 
libel  in  admiralty  to  settle  the  same 
right  between  the  same  persons.  Tay- 
lor V.  The  Royal  Saxon  (0.  C.  1849) 
Fed.   Cas.  No.  13,803. 

Jurisdiction  in  rem  in  admiralty  is 
exclusive  in  the  district  courts.  The 
Bri  (O.  C.  1871)  Fed.  Cas.  No.  7,765. 
The  fact  that  libelant  brought  a  suit 
in  the  state  court  for  the  same  cause 
of  action,  which  he  voluntarily  discon- 
tinued, will  not  prevent  a  suit  in  ad- 
miralty. Bingham  v.  Wilkins  (D.  0. 
1836)  Fed.  Cas.  No.  1,416. 

Persons,  with  knowledge  that  a  ves- 
sel was  under  attachment  by  a  mar- 
shal, during  the  temporary  absence  of 
the  Bhip  keeper,  forcibly  carried  her  in- 
to another  state,  and  caused  her  to  be 
attached  by  process  out  of  the  state 
court.  Held,  that  the  marshal  might 
follow  and  retake  her.  The  Joseph 
Gorbam  (D.  C.  1843)  Fed.  Cas.  No.  7,- 
537. 

Wbere  a  libelant  procured  the  arrest 
of  respondent  in  a  suit  brought  in  a 
district  different  from  that  in  which 
they  both  resided,  upon  a  stale  demand, 


of  small  amount,  and  which  was  al- 
ready in  litigation  between  the  parties 
in  the  courts  of  the  state  in  which  they 
dwelt,  it  was  held,  that  the  respondent 
ought  to  be  discharged  from  the  arrest 
Martin  v.  Walker  (D.  C.  1850)  Fed. 
Cas.  No.  9,170. 

A  vessel  seized  under  process  from  a 
state  court  is  from  that  time  under  the 
exclusive  control  of  the  state  court, 
and  its  possession  cannot  be  disturbed 
on  a  Ubel  in  rem  in  admiralty.  The 
Celestine  (D.  C.  1851)  Fed.  Cas.  No. 
2,541;  Anonymous  (D.  C.  1867)  Fed. 
Cas.  No.  452;  I/ewis  v.  The  Orpheus 
(D.  C.  1858)  Fed.  Cas.  No.  8,330; 
Fisher  v.  The  Plymouth  (D.  C.  1865) 
Fed.  Cas.  No.  4,822;  The  Circassian 
(D.  C.  1866,  1867)  Fed.  Cas.  No.  2,721. 

The  admiralty  and  maritime  jurisdic- 
tion of  the  United  States  in  rem  is  ex- 
clusively in  the  United  States  courts. 
There  is  no  concurrent  jurisdiction  in 
rem  in  admiralty  cases  between  the 
courts  of  the  United  States  and  the 
state  courts,  and  the  courts  of  common 
law  are  precluded  from  proceeding  in 
rem  to  enforce  maritime  claims.  Ash- 
brook  V.  The  Golden  Gate  (D.  C.  1856) 
Fed.  Cas.  No.  574;  The  Isabella  (D. 
C.  1860)  Fed.  Cas.  No.  7,100. 

A  creditor  cannot  proceed  against  a 
vessel  both  in  the  state  and  federal 
courts  on  the  same  claim.  Fisher  v. 
The  Plymouth  (D.  C.  1865)  Fed.  Cas. 
No.  4,822. 

Where  a  conflict  arises  between  a 
sheriff  acting  under  process  of  a  state 
court  and  a  marshal  who  has  made  a 
subsequent  levy  on  the  same  property, 
the  sheriff  must  either  apply  to  the 
state  court  to  be  protected,  or  by  pe- 
tition to  the  federal  court,  to  order  its 
officer  to  withdraw.  The  Circassian 
(D.  C.  1868,  1867)  Fed.  Cas.  No.  2,721. 

The  admiralty  jurisdiction  of  the  fed- 
eral courts  is  exclusive  of  the  jurisdic- 
tion of  the  state  courts.  The  Norfolk 
(D.  C.  1877)  Fed.  Cas.  No.  10.297. 

A  sheriff's  levy  under  an  attachment 
is  terminated  by  an  order  of  the  state 
court  appointing  a  receiver  of  the  debt- 
or; and  a  seizure  by  the  marshal,  then 
in  possession,  with  the  sheriff's  consent, 
under  admiralty  process,  becomes  legal. 
The  Roslyn  (D.  C.  1877)  Fed.  Cas.  No. 
12,068. 

Where,  at  the  time  a  libel  is  filed 
against  a  vessel  in  a  court  of  admiralty 
the  vessel  is  in  the  custody  of  a  state 
court,  the  libelant  cannot  enforce  his 
process  by  seizure  until  the  custody  of 
the  state  court  ceases.  The  Red  Wing 
(D.  C.  1882)  14  Fed.  869. 

A  tug  attached  on  process  out  of  a 
state  court,  and  by  that  court  placed  in 
the  hands  of  its  receiver,  to  whom  it  is 
delivered  by  the  sheriff,  is  in  the  cus- 
tody of  that  court,  and  cannot  be  taken 
by  a  United  States  marshal  at  the  in- 
stance of  the  attaching  creditors  suing 
in  the  district  federal  court,  though  the 
receiver  makes  no  resistance  to  sucli 
taking  nor  demands  the  tug  from  the 
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marshal.  The  E.  L.  Cain  (D.  O.  1891) 
45  Fed.  367. 

The  jurisdiction  of  admiralty  is  ex- 
clusive and  a  state  statute  cannot  cre- 
ate nor  confer  admiralty  jurisdiction  in 
a  state  court  The  John  O.  Sweeney 
(D.  C.  1893)  55  Fed.  540,  543. 

A  state  court,  having  custody  of  a 
vessel  through  an  assignee  in  insolven- 
cy, cannot  adjudicate  a  maritime  claim 
without  the  assent  of  claimant,  nor 
compel  him  to  appear  and  assert  his 
daim,  but  he  can  pursue  his  remedy  in 
rem  after  the  state  court  has  disposed 
of  the  vessel.  McCaffrey  v.  The  J.  G. 
Chapman  (D.  C.  1894)  62  Fed.  939. 

In  an  action  on  a  charter  party  for 
freight  money  in  a  state  court,  it  is  not 
a  sufficient  answer  that  the  vessel  has 
been  libeled  for  the  nondelivery  of 
freight  in  the  district  court  of  the  Unit- 
ed States,  as  both  actions  may  proceed 
at  the  same  time  without  fear  or  dan- 
ger of  any  collision  or  clashing  of  ju- 
risdiction. Bussell  V.  Alvarez  (1855)  5 
Cal.  48. 

Code  Civ.  Proc.  CaL  §  813  et  seq., 
providing  that  all  vessels  are  liable  for 
certain  services;  that  actions  therefor 
must  be  brought  against  the  owners  by 
name,  if  known,  and  the  plaintiff  may 
have  the  vessel  attached  as  security, — 
is  not,  as  applied  to  contracts  not  mari- 
time, in  conflict  with  Const,  art.  3,  §  2, 
declaring  that  the  jurisdiction  of  the 
federal  courts  shall  extend  to  all  cases 
of  admiralty  and  maritime  jurisdiction, 
or  R.  S.  §  711,  embodied  herein,  provid- 
ing that  "the  jurisdiction  of  the  federal 
courts  in  cases  of  admiralty  and  mari- 
time jurisdiction  is  exclusive,  saving  to 
suitors  in  all  cases  the  rights  of  a  com- 
mon-law remedy  where  the  common  law 
is  competent  to  give  it."  Olsen  v.  Birch 
(1901)  65  P.  1032,  133  Cal.  479,  85  Am. 
St.  Rep.  215. 

A  suit  against  a  ship  or  other  vessel, 
and  her  captain  and  owners,  without 
naming  the  latter,  accompanied  by  a 
provisional  seizure  or  sequestration  of 
the  vessel,  is  an  action  in  rem,^  and  of 
such  an  action  the  state  courts  have 
no  jurisdiction.  Only  the  admiralty 
courts  have  jurisdiction  of  suits  in  rem 
against  vessels.  Haeberle  v.  Barringer 
(1877)  29  La.  Ann.  410. 

Where  plaintiffs  obtained  a  judgment 
of  the  court  of  claims  establishing  their 
claim,  as  owners  of  a  vessel  captured 
during  the  war,  for  the  loss  of  cargo, 
and  directing  that  they  distribute  the 
amount  of  the  judgment,  according  to 
law,  among  the  owners,  officers,  and 
crew,  the  state  court,  and  not  exclusive- 
ly a  court  of  admiralty,  has  jurisdiction 
of  a  bill,  alleging  plaintiffs  to  be  the 
owners  of  the  claim,  to  compel  defend- 
ants, who  are  plaintiffs*  attorneys,  to 
deliver  up  to  plaintiffs  a  United  States 
treasury  draft  given  in  payment  of  the 
judgment.  Soper  v.  Manning  (1888)  147 
Mass.  126,  16  N.  E.  752. 

The  marine  court  has  no  admiralty 
jurisdiction.  McCabe  v.  Doe  (N.  Y. 
1853)  2  E.  D.  Smith,  64. 
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In  an  action  to  enforce  a  mortgage 
on  a  steamboat  on  a  motion  for  the  ap- 
pointment of  a  receiver,  the  superior 
court  will  not  interfere  to  prevent  any 
of  the  parties  from  enforcing  their 
claims  in  the  district  court  of  United 
States  or  interpose  any  obstructions  to 
any  exercise  of  jurisdiction  therein  is 
admiralty  proceedings.  Thompson  t. 
Van  Vechten  (1855)  12  N.  Y.  Super.  (X 
(5  Duer)  618. 

Const  art  3,  i  2,  declaring  that  the 
judicial  power  of  the  United  States 
shall  extend  to  all  cases  of  admiralty 
and  maritime  jurisdiction,  and  Judiciary 
Act  1789,  conferring  on  United  States 
district  courts  cognizance  of  civil  causes 
in  admiralty  and  maritime  jurisdiction, 
vest  in  such  district  courts  exclusive 
original  cognizance  in  all  cases  involving 
admiralty  and  maritime  jurisdiction. 
Bird  V.  The  Josephine  (1868)  39  N.  Y. 
19. 

Whenever  the  admiralty  jurisdiction 
prevails,  it  is  exclusive;  but,  when  ad- 
miralty has  no  jurisdiction,  the  jurisdic- 
tion of  the  state  courts  is  imimpaired 
and  operative.  Fisher  v.  Iiuling  (1S71) 
33  N.  Y.  Super.  Ct  (1  Jones  &  S.)  337. 

A  stipulation  entered  into  in  an  ad- 
miralty proceeding  instituted  to  get  pos- 
session of  a  vessel  for  a  certain  voyage 
can  only  be  enforced  by  the  practice  of 
the  United  States  district  court  A 
state  court  has  no  jurisdiction  of  an 
action  thereon.  Bartlett  v.  Spicer 
(1879)  75  N.  Y.  528. 

As  the  act  of  Congress  of  1845  saved 
the  right  of  a  concurrent  remedy  at 
common  law  and  "any  concurrent  rem- 
edy which  may  be  given  by  the  state 
laws  where  such  steamer  is  employed 
in  such  business  of  commerce  and  navi- 
gation," Act  Ohio  Feb.  26,  1840,  pro- 
viding for  the  collection  of  claims 
against  steamboats  and  other  water 
crafts  by  a  proceeding  in  rem,  even 
.when  applied  in  a  proceeding  against  a 
vessel  navigating  between  this  and  a 
foreign  state,  was  held  not  to  violate 
the  provision  of  the  federal  constitution 
extending  admiralty  jurisdiction  to  the 
federal  courts,  nor  the  statutes  passed 
in  pursuance  thereof.  Keating  v.  Spink 
(1853)  3  Ohio  St  105,  62  Am.  Dec.  214. 

A  vessel  was  seized  under  the  act  au- 
thorizing proceedings  against  a  vessel 
by  name  for  the  collection  of  claims, 
and  was  subsequently  released  to  the 
owner  on  a  bond.  Subsequent  to  such 
discharge,  and  pending  the  proceedings 
in  the  state  court,  the  vessel  was  seized 
upon  a  libel  in  the  court  of  admiralty 
for  the  recovery  of  seamen's  wages. 
Held,  that  the  sale  upon  the  libel  vested 
a  title  in  the  purchaser  superior  to  that 
acquired  by  a  subsequent  levy  of  final 
process,  issued  upon  the  judgment  re- 
.  covered  in  the  action  upon  which  the 
craft  was  originally  seized.  Van  Valk- 
enburg  v.  Kingsbury  (1863)  14  Ohio  St 
353. 

The  judiciary  act  of  1789  vesta  in 
the  district  courts  of  the  United  States 
exclusive  original  cognizance  of  all  civ- 


Ch.  11) 


THB  JUDICIAL  CODB 


§  1233 


il  causes  of  admiralty  and  maritime  ju- 
risdiction arising  on  the  navigable  wa- 
ters of  the  United  States  other  than  the 
lakes  and  other  connecting  waters,  ex- 
cept that  the  common-law  remedy  is 
saved  to  suitors  in  all  cases  where  the 
common -law  remedy  is  adequate.  The 
General  BueU  y.  Long  (1869)  18  Ohio 
St  521, 

A  boat  on  which  process  in  admiralty 
has  been  levied  cannot  be  sold  by  a 
sheriff  under  the  state  water  craft  law, 
though  the  process  from  the  state  court 
was  levied  prior  to  that  from  the  fed- 
eral court  Dowell  v.  The  Melnotte 
(Ohio  1870)  1  Gin.  R.  60. 

The  Ohio  river  being  a  navigable  riv- 
er of  the  United  States,  not  connected 
with  the  lakes,  under  the  judiciary  act 
of  1789,  exclusive  original  cognizance 
of  all  civil  causes  of  admiralty  and  mar- 
itime jurisdiction  arising  thereon  is 
vested  in  the  district  courts  of  the 
United  States;  saving  to  suitors,  how- 
ever, in  all  cases,  a  common-law  rem- 
edy, where  the  common  law  is  compe- 
tent to  give  it  The  Petrel  v.  Dumont 
(1876)  28  Ohio  St  602. 

The  jurisdiction  of  the  district  court 
of  the  United  States,  under  the  ninth 
section  of  the  judiciary  act  of  1789, 
embraces  all  cases  of  a  maritime  na- 
ture, whether  they  be  particularly  of 
admiralty  cognizance  or  not,  and  such 
jurisdiction  and  the  law  regulating  its 
exercise  are  to  be  sought  for  in  the 
general  maritime  laws  of  nations,  and 
are  not  confined  to  that  of  England  or 
any  other  particular  maritime  nation. 
Davis  V.  The  Seneca  (1829)  3  Glark, 
621,  6  Pa.  Law  J.  213. 

As  Act  Feb.  26,  1845,  limited  the  ju- 
risdiction of  the  federal  courts  on  the 
lakes  to  vessels  of  20  tons  burden  and 
upwards,  the  state  court  might  take 
jurisdiction  of  a  proceeding  under  the 
watercraft  act  against  a  vessel  navi- 
gating the  waters  of  Lake  Michigan, 
where  it  did  not  affirmatively  appear 
that  the  vessel  was  of  more  than  20 
tons  burden.  Horn  v.  The  Trial  (1867) 
22  Wis.  529. 

30.  Saving  of  oommon-iaw  or  statu- 
tory remedy.»See,  also,  notes  under  S 
091(3),  and  under  0>nst  art  3,  §  2,  d. 
1,  as  to  "Gases  of  Admiralty  and  Mari- 
time Jurisdiction." 

State  statutes  conferring  on  state 
courts  the  remedy  for  maritime  torts 
and  marine  contracts  by  proceedings 
strictly  in  rem  are  not  within  the  sav- 
ing  of  the  right  of  a  common-law  rem- 
edy, but  this  rule  does  not  prevent  the 
seisure  and  sale  by  the  state  courts  of 
the  interest  of  any  owner  or  part  own- 
«r  in  the  vessel  by  attachment  or  gen- 
eral execution  in  a  personal  action  to 
reooTer  a  debt  for  which  he  is  person- 
ally liable,  nor  does  it  prevent  any  ac- 
tion which  the  common  law  gives  for 
obtaii^ng  a  judgment  in  personam 
against  one  liable  in  a  marine  contract 


or  tort  The  Hine  v.  Trevor  (1866)  4 
Wall.  555,  569,  18  L.  Ed.  451. 

As  Judiciary  Act  Sept  24,  1789,  giv- 
ing exclusive  original  cognizance  to  all 
civil  causes  of  admiralty  jurisdiction  to 
the  federal  courts,  reserves  to  suitors 
the  right  to  their  common-law  remedy 
when  the  common  law  is  adequate  to 
give  it  an  action  for  the  death  of  one 
killed  in  a  collision  in  Narragansett  Bay 
may  be  maintained  in  a  state  court  un- 
der a  state  statute  giving  an  action  on 
the  case  for  damages  to  the  next  of  kin 
of  one  kiUed  by  a  steamboat  carrier, 
even  though  no  such  remedy  exists  in 
admiralty,  and  the  right  of  action  did 
not  survive  at  common  law.  Steamboat 
Go.  V.  Ghace  (1872)  83  U.  S.  (16  WaU.) 
622,  21  L.  Ed.  369. 

There  is  a  remedy  at  common  law  for 
damages  by  collision  at  sea,  and  this 
section  confers  admiralty  jurisdiction 
on  the  courts  of  the  United  States,  but 
saves  to  suitors  in  all  cases  the  right  of 
a  common-law  remedy  where  the  com- 
mon Ijiw  is  competent  to  give  it 
Therefore  the  United  States  courts  as 
courts  of  admiralty  do  not  have  exclu- 
sive jurisdiction  of  suits  in  personam 
growing  out  of  collisions  between  ves- 
sels while  navigating  the  Ohio  river. 
Schoonmaker  v.  Gilmore  (1880)  102  U. 
S.  118,  119,  26  L.  Ed.  96. 

Where  a  vessel  engaged  in  domestic 
commerce  injures  a  building  erected 
on  the  bank  of  a  river,  and  plaintiff 
brings  a  suit  in  personam  against  the 
owners  for  the  damage,  the  state  court 
has  jurisdiction,  as  the  proceeding  is 
not  in  rem  and  the  lien  sought  to  be  en- 
forced is  not  a  maritime  lien.  Johnson 
V.  Ghicago  &  Pacific  Elevator  Go. 
(1886)  7  Sup.  Gt  254,  259,  119  U.  S. 
388.  30  L.  Ed.  447. 

The  right  of  claimants  of  a  maritime 
lien  to  have  their  causes  tried  in  the 
court  of  admiralty  cannot  be  taken 
away  from  them  by  a  state  statutory 
proceeding  which  is  not  a  common-law 
remedy  to  wind  up  a  corporation.  Mo- 
ran  V.  Sturges  (1894)  14  Sup.  Gt  1019, 
1025, 164  U.  S.  256.  38  L.  Ed.  981. 

A  state  law  which,  for  a  cause  of 
action  clearly  maritime,  either  of  con- 
tract or  tort  arising  on  or  committed 
by  a  ship  engaged  in  commerce  on  any 
public  navigable  water  of  the  United 
States,  gives  a  remedy  at  common  law 
in  a  state  court  by  attachment  in  rem 
against  the  vessel  specifically  as  debtor 
or  offender,  is  in  conflict  with  section  9 
of  the  judiciary  act  of  1789,  giving  ex- 
clusive jurisdiction  in  admiralty  and 
maritime  causes  to  the  admiralty 
courts;  and  this  is  so  even  though  the 
state  law  provides  that  the  attachment 
of  the  ship  be  'In  a  pending  suit" 
Stewart  v.  Potomac  Ferry  Go.  (G.  G. 
1882)  12  Fed.  296. 

The  admiralty  and  maritime  jurisdic- 
tion of  the  federal  courts  is  exclusive  of 
the  state  courts  save  as  to  the  com- 
mon-law remedy,  which  is  by  action, 
and  not  by  proceeding  in  rem.     Ash- 
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brook  ▼.  The  Gold«n  Gate  (D.  C.  1856) 
Fed.  Gas.  No.  574. 

It  is  no  good  defense  to  a  petition 
that  freight  may  be  brought  into  the 
admiralty  court  to  answer  the  exigency 
of  suits  for  mariners*  wages  and  ma- 
terials, which  are  a  charge  on  the 
freight,  that  the  consignee,  before  the  li- 
bels were  filed,  was  summoned  as  trus- 
tee or  garnishee  of  the  shipowner  in  a 
court  of  common  law.  The  Caroline 
(D.  C.  1867)  Fed.  Gas.  No.  2,419. 

The  proceeding  authorized  by  Act  N. 
T.  May  8,  1869  (Laws  1869,  c.  738), 
giving  mechanics  and  others  the  right 
to  foreclose  their  lien  on  and  sell  the 
chattel  affected  thereby,  is  not  a  "com- 
mon-law remedy,"  within  1  Stat.  77,  | 
9,  conferring  exclusive  jurisdiction  on 
admiralty  courts  to  enforce  maritime 
contract,  but  saving  to  suitors  the  right 
of  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it. 
The  reservation  of  the  act  of  congress 
relates  to  well-known  forms  of  actions 
and  remedies,  distinguished  alike  from 
those  presented  in  rem  in  courts  of  ad- 
miralty and  those  that  are  peculiar  to 
courts  of  equity.  Town  of  Pelham  v. 
The  B.  F.  Woolsey  (D.  G.  1870)  3  Fed. 
457. 

The  provision  of  Judicial  Code,  §  24, 
Bubsec.  3,  and  section  256,  subsec.  3, 
saving  to  suitors  from  the  exclusive 
jurisdiction  of  admiralty  the  right  of  a 
common-law  remedy  when  the  common 
law  is  competent  to  give  it,  gives  to  a 
suitor  having  a  right  of  action  growing 
out  of  a  maritime  contract  the  right 
to  go  into  a  common-law  forum,  if  one 
is  found  competent  to  work  out  the 
rights  involved  in  his  contract,  but 
not  to  find  a  new  remedy.  Schuede  v. 
Zenith  S.  S.  Co.  (D.  C.  1914)  216  Fed. 
566. 

State  courts  have  concurrent  juris- 
diction of  cases  of  action  cognizable  in 
admiralty  where  only  a  common-law 
remedy  is  sought;  and  therefore  an  ac- 
tion against  a  common  carrier  by  wa- 
ter will  lie  for  injuries  sustained  by 
goods  in  transit.  .  Bohannan  v.  Ham- 
mond (1871)  42  Gal.  227. 

The  state  courts  have  jurisdiction  of 
actions  to  recover  from  the  owners  the  . 
value  of  goods  sold  and  delivered  at  the 
tequest  of  the  master,  although  for  the 
use  of  a  vessel  engaged  in  navigating 
the  high  seas.  This  is  a  common-law 
remedy.  Crawford  v.  Roberts  (1875) 
50  Gal.  235. 

Where  an  action  is  brought  against 
the  owner  of  a  vessel  by  name  to  re- 
#'over  for  services  rendered  on  such 
vessel,  and  summons  served  on  such 
owner,  and  a  personal  judgment  de- 
manded against  him,  the  action  is  in 
personam,  and  not  in  rem,  though  the 
vessel  may  be  attached  to  secure  the 
claim.  Olsen  v.  Birch  (1901)  65  P. 
iaS2, 133  Cal.  479,  85  Am.  St.  Rep.  215. 

Within  Jud.  Code,  §  256,  exception 
to  exclusive  jurisdiction  over  admiralty 
and  maritime  cases  vested  in  the  fed- 
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eral  courts  held  to  embrace  all  methods 
of  enforcing  rights  and  redressing  in- 
juries known  to  the  common  or  statu- 
tory law.  Kennerson  v.  Thames  Tow- 
boat  Co.  (1915)  94  A.  372,  89  Conn. 
367,  L.  R.  A.  1916A,  436. 

The  Illinois  water-craft  act  (Rev.  St 
c.    12)    authorizes    the   attachment  of 
vessels  for  torts.    The  owners  may  ob- 
tain a  release  of  the  vessel  by  gi^i^S 
a  bond  to  pay  the  amount  found  due, 
which  bond  takes  the  place  of  the  ves- 
sel.   Section  21  provides  that,  after  the 
bond  is  given,  "the  subsequent  proceed- 
ings shall  be  the  same  as  now  provided 
by  law  in  personal  actions  in  th  e  courta 
of  record  in  this  state."    Held,  that  the 
proceeding  is  not  an  admiralt^r  suit  in 
rem,  but  a  common-law  action    in  per- 
sonam against  the  owner  and  Imis  sure- 
ties, aided  by  a  lien  on  the  vessel*  and 
is  within  the  jurisdiction  of  tbe  state 
courts.    Gindele  v.  Corrigan  (1889)  129 
111.  582,  22  N.  E.  516,  16  Am.  St  Rep. 
292,  affirming  (1888)  28  HI.  A^pp.  47a 

Act  Sept.  24,  1789,  |  9,  providing 
that  the  district  courts  shall  have  ex- 
clusive original  cognizance  in  all  casefl 
of  admiralty  and  maritime  jurisdiction, 
but  saving  to  litigants  in  all  ca^es  the 
right  of  a  common-law  remedy  where 
such  remedy  exists,  is  not  in  conflict 
with  Const  art  3,  §  2,  extending  the 
judicial  power  of  the  United  States  "to 
all  cases  of  admiralty  and  maritime  ju- 
risdiction." Home  Ins.  Co.  v.  North- 
western Packet  Co.  (1871)  32  Iowa, 
223,  7  Am.  Rep.  183. 

1  Rev.  St  Ky.  c.  7,  §  16,  giving  the 
state  jurisdiction  in  case  of  collision 
between  two  boats,  in  a  persoxial  ac- 
tion, simply  modifies  the  common-law 
remedy,  and  is  within  a  reservation  of 
Act  Sept  24,  1789  (1  Brightly'*  ^^; 
230),  known  as  the  "Judiciary  Act, 
which  provides  that  the  district  courts 
of  the  United  States  shall  have  exclu- 
sive original  cognizance  of  all  civil  caus- 
es of  admiralty  and  maritime  Jiiiisdic- 
tion,  etc.,  saving  to  suitors  in  all  cases 
the  right  of  a  common -law  reDoedy, 
where  the  common  law  is  competent  to 
give  it  Stewart  v.  Harry  (1865)  66 
Ky.  (3  Bush)  438. 

A  state  court  has  jurisdiction  o^  ^ 
action  by  the  owner  of  a  boat  for  ^"J" 
ages  received  in  a  collision  witb  a-^oth- 
er  boat  on  a  navigable  river,  a  peX"sonal 
remedy  only  being  sought  lyi^^^  J' 
Kenton  Iron  Co.  (1871)  71  f^^-}^ 
Bush)  166;  United  States  Mail  Line 
Co.  V.  McCracken  (Ky.  1895)  ^  ^ 
^-  82. 

Under  federal  Judiciary  Act  Sep*-  ^^i 
1789,  c.  20,  §  9,  1  Stat  76,  givio«  the 


federal  District   Courts  admiralty 


and 


maritime  jurisdiction,  but  "savi^^  ^ 
suitors  a  common-law  remedy,  ^  -5! 
the  common  law  is  competent  *^  F. 
it,"  the  quoted  clause  is  inten<i^**  " 
save  the  right  of  action  in  those  ^^\ 
which  follow  the  common  law  ^j---- 
tinguished  from  admiralty  proce^^*  ° 
the   words   "common-law  reme<i^ 
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necessarily  implying  remedy  obtainable 
in  a  common-law  court,  or  being  equiv- 
.  alent  to  "means  employed  to  enforce  a 
right  or  redress  an  injury,"  and  they 
are  not  limited  to  such  causes  of  action 
as  existed  at  common  law  at  the  pas- 
sage of  such  act  Johnson  v.  Wester- 
field's  Adm'r  (1911)  136  S.  W.  425, 
143  Ky.  10. 

By  Judiciary  Act  1789  (chapter  20,  § 
9),  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime 
jurisdiction  is  vested  in  the  district 
courts  of  the  United  States,  "saving  to 
suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy  where  the  common  law 
is  competent  to  give  it";  and  the  civil 
courts  of  Louisiana  have  no  jurisdiction 
to  issue  a  writ  of  sequestration  against 
a  vessel  in  an  action  on  a  contract  for 
the  transportation  of  goods  on  the  high 
seas.  Berwin  v.  The  Matanzas  (1867) 
19  Lia.  Ann.  384. 

In  a  proceeding  by  provisional  seizure 
to  enforce  a  claim  for  repairs  made 
and  materials  furnished  a  vessel  at  a 
foreign  port,  where  the  master  has 
been  cited  personally,  and  is  sought  to 
be  made  liable  in  his  individual  capacity, 
the  state  courts,  while  without  juris- 
diction to  proceed  in  rem  by  provision- 
al seizure,  have  jurisdiction  of  the  per- 
sonal action.  Southern  Dry-Dock  Co. 
V.  The  J.  D.  Perry  (1871)  23  La,  Ann, 
a9,  8  Am.  Rep.  585, 

A  common-law  action  for  services  in 
fitting  out  a  vessel  and  as  master  and 
for  commissions  on  her  earnings  and 
for  certain  out-lays  and  expenses  is 
founded  on  the  right  to  have  a  common- 
law  liability  enforced  by  common-law 
proceedings  of  which  a  person  cannot 
la-wfuUy  be  deprived,  and  the  fact  that 
an  action  in  rem  against  the  vessel  had 
been  brought  in  a  United  States  court, 
Rnd  that  an  appeal  by  plaintiff  was  pend- 
ini^  from  the  judgment  therein,  was  not 
a  bar  to  such  action.  People  v.  Judge 
of  Wayne  Circuit  Court  (1873)  27  Mich. 
406,  15  Am.  Rep.  195. 

Const  art  3,  §  2,  providing  that  the 
judicial  power  of  the  United  States  ex- 
tends to  all  cases  of  admiralty  jurisdic- 
tion, does  not  confer  an  exclusive  pow- 
er on  the  federal  courts  in  such  cases, 
but  leaves  a  concurrent  jurisdiction  in 
the  state  courts;  and  this  jurisdiction 
is  not  taken  from  the  states  by  the 
provision  of  the  judiciary  act  of  1789 
that  the  district  courts  shall  have  ex- 
clusive jurisdiction  in  such  cases,  "sav- 
ing to  suitors  in  all  cases  the  right  of 
a  common-law  remedy  when  the  com- 
mon law  is  competent  to  give  it";  and 
therefore  the  courts  of  Minnesota  have 
jurisdiction  to  entertain  an  action 
against  a  vessel  by  name  on  a  contract 
to  transport  goods,  as  authorized  by 
Pub.  St.  Minn.  1858,  c.  76,  since  in  such 
action  the  trial  is  by  jury,  which  is  a 
common-law  remedy.  Reynolds  v.  The 
Favorite  (1865)  10  Minn.  242  (Gil. 
190);  Morin  v.  The  F.  Sigel  (1865) 
10  Minn.  250  (Oil.  195). 


Under  the  saving  clause  of  Judiciary 
Act,  the  right  to  proceed  in  state  courts 
by  suit  in  personam  to  redress  wrongs 
committed  at  sea  is  saved,  though  the 
injured  person  had  the  concurrent  right 
to  proceed  in  rem  in  a  federal  court  of 
admiralty.  Lindstrom  v.  Mutual  S.  S. 
Co.  (Minn.  1916)   156  N.  W.  669. 

The  fact  that  the  rights  of  the  parties 
to  an  action  are  to  be  determined  by 
the  principles  of  maritime  law  does  not 
exclude  the  jurisdiction  of  the  state 
courts  where  the  action  is  a  personal 
one,  based  on  contracts  enforceable  un- 
der the  common  law,  which  is  in  force 
in  the  state;  the  common-law  remedies 
of  suitors  in  civil  causes  of  admiralty 
and  maritime  jurisdiction  having  been 
saved  to  them  by  the  provisions  of  the 
judiciary  act  of  1789  (Rev.  St.  U.  S. 
1874,  §  5a3).  Conrad  v.  De  Montcourt 
(1897)  39  S.  W.  805,  138  Mo.  311. 

It  seems  that  by  Act  Cong.  March  3, 
1851  (9  Stat  635),  the  common-law 
remedy  for  damages  against  the  owner 
of  a  vessel  not  used  in  river  or  inland 
navigation,  happening  without  his  privi- 
ty or  knowledge,  is  converted  into  a 
proceeding  in  rem,  and  that  in  such 
cases  the  jurisdiction  of  the  federal 
courts  is  exclusive,  under  section  9  of 
the  judiciary  act  of  1789.  Baird  v. 
Daly  (N.  Y.  1871)  4  Lans.  426. 

The  jurisdiction  of  actions  to  en- 
force common-law  remedies  for  breach- 
es of  maritime  contracts  or  for  mari- 
time contracts  or  for  maritime  torts 
saved  to  the  state  courts  by  the  judi- 
ciary act  of  1789  (1  Stat.  76,  §  9)  is  not 
limited,  restricted,  or  qualified  by  the 
act  of  1851  "to  Umit  the  liabUity  of 
shipowners,"  etc.  (9  Stat  635),  unless 
appropriate  proceedings  are  taken  un- 
der said  statute  by  a  party  interested 
to  avail  himself  of  the  benefit  thereof. 
Baird  v.  Daly  (1874)  57  N.  Y.  236,  15 
Am.  Rep.  488. 

If  an  admiralty  court  has  jurisdiction 
to  order  the  sale  of  a  vessel  owned  by 
several  parties  in  unequal  shares,  and 
divide  the  proceeds  among  them,  it  is 
not  exclusive,  but  concurrent  with  that 
of  the  common-law  courts.  Andrews  v. 
Betts  (N.  Y.  1876)  8  Hun,  322. 

The  right  of  a  plaintiff,  under  Judici- 
ary Act  Sept  24,  1789,  §  9  (1  Stat  76), 
to  select  the  forum  in  an  action  in  ad- 
miralty, cannot  prevent  defendant  from 
setting  up  in  the  state  court  the  de- 
fense of  nonliability,  in  that  the  loss 
arose  from  danger  of  navigation. 
Sevier  v.  Mitchell  (Or.  1914)  142  P. 
780. 

Where  a  state  court  acquires  com- 
mon-law jurisdiction  of  a  case  in  which 
a  vessel  is  seized  by  foreign  attachment 
before  it  is  libeled  in  admiralty  for 
seamen's  wages,  the  lien  of  the  attach- 
ment creditors  is  superior  to  that  of  the 
seamen.  Carry  1  v.  Taylor  (Pa.  1854) 
2  Am.  Law  Reg.  333. 

An  action  by  an  insurance  company 
to  recover  for  an  alleged  breach  of  a 
contract  to  receive  the  cargo  of  a  wreck 
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on  one  of  the  "Great  Lakes/'  and  pay 
a  stated  proportion  of  the  expenses  of 
salvage  and  removal,  held  to  be  within 
the  jurisdiction  of  a  common-law  court, 
under  the  saving  in  section  9  of  the 
federal  judiciary  act  of  1789,  making 
remedies  in  personam  concurrent,  when 
there  is  ground  to  maintain  a  common- 
law  action.  Albany  City  Ins.  Go.  v. 
Whitney  (1873)  70  Pa.  St  (20  P.  F. 
Smith)  248. 

Common-law  courts  and  admiralty 
have  concurrent  jurisdiction  of  a  cause 
of  action  growing  out  of  an  agreement 
by  defendants,  in  consideration  of  the 
delivery  to  them  of  the  cargo  of  a  cer- 
tain wrecked  vessel  by  plaintiffs,  who 
were  the  salvors,  to  pay  them  such 
proportion  of  the  expenses  incurred  as 
should  be  apportioned  upon  such  car- 
go.    Id. 

Common-law  courts  and  admiralty 
have  concurrent  jurisdiction  on  charter 
party,  bill  of  lading,  shipping  articles, 
and  policy  of  marine  insurance.     Id. 

The  state  courts  have  jurisdiction  of 
admiralty  cases  in  personam,  whether 
of  contract  or  sounding  in  tort  The 
test  is  whether  the  party  injured  has  a 
common-law  remedy.  Brown  v.  Gil- 
more  (1879)  92  Pa.  St.  40. 

The  state  courts  have  jurisdiction  of 
an  action  against  a  resident  steamboat 
company  for  breach  of  a  contract  of 
carriage  .which  was  to  be  performed  on 
the  high  seas,  and  without  the  state. 
Ransberry  v.  North  American  Trans- 
portation &  Trading  Co.  (1900)  61  P. 
154,  22  Wash.  476;  Gill  v.  North 
American  Transportation  &  Trading 
Co.  (1905)  79  P.  778,  37  Wash.  694, 
aflSrmed  North  American  Transporta- 
tion &  Trading  Co.  v.  Gill  (1906)  27 
S.  Ct  778,  203  U.  S.  679,  51  L.  Ed. 
326. 

R.  S.  §  503,  and  section  711,  subd. 
3  (embodied  herein),  giving  federal 
courts  exclusive  jurisdiction  "of  all 
causes  of  admiralty  and  maritime  ju- 
risdiction," expressly  saves  **to  suitors 
in  all  cases  the  right  of  a  common-law 
remedy,  where  the  common  law  is  com- 
petent to  give  it."  Held,  that  a  state 
court  has  jurisdiction  of  an  action  of 
replevin  brought  by  the  owner  and  con- 
signee of  goods  against  the  owners  of 
the  vessel  transporting  the  same  and 
those  claiming  under  them  to  recover 
possession  of  the  goods,  so  far  as  to 
determine  the  questions  within  its 
rightful  jurisdiction.  Warehouse  & 
Builders'  Supply  Go.  v.  Galvin  (1897) 
71  N.  W.  804,  96  Wis.  523. 

The  seizure  of  a  vessel  under  the 
general  attachment  law  (St.  Wis.  1898,  , 
§  2738)  does  not  invade  the  jurisdiction 
of  the  federal  admiralty  courts,  be- 
cause the  vessel  itself  is  not  proceeded 
against;  it  being  simply  the  reaching 
of  property  rights  in  the  property  by 
attachment  in  a  personal  action  against 
the  owner  as  a  common-law  remedy 
preserved  by  the  express  terms  of  the 
admiralty  law  itselt    R.  S.  i  563,  subd. 

(1856); 


8,  ante,  S  991(3).    Phillips  v.  Eggert 
(1907)  113  N.  W.  686,  133  Wis.  31& 

31.  Former  law  extending  Joritdlo- 
tion.^The  jurisdiction  of  federal  dii- 
trict  courts  under  Act  Feb.  3,  1845, 
"over  lakes  and  navigable  waters"  con- 
nected therewith,  "saving  any  concur- 
rent remedy  which  may  be  given  by 
state  laws,"  is  not  exclusive,  but  con- 
current with  that  of  the  state  conrts. 
The  E.  P.  Dorr  v.  Waldron  (1871)  62 
lU.  221,  14  Am.  Rep.  86. 

Under  Act  Feb.  26,  1845  (extending 
the  admiralty  forms  of  remedy  in  the 
federal  courts  "to  certain  cases  upon 
the  lakes  and  navigable  waters  con- 
necting the  same,"  and  "saving  to  the 
parties  the  right  of  a  concurrent  rem- 
edy at  the  common  law  where  it  is 
competent  to  give  it,  and  any  concur- 
rent remedy  which  may  be  given  by  the 
state  laws,  where  such  vessel  is  em- 
ployed in  the  business  of  commerce  and 
navigation"),  state  courts  have  con- 
current jurisdiction  with  federal  courts 
of  maritime  torts  on  navigable  riven 
where  one  of  the  parties  is  a  steamer 
employed  in  commerce  or  the  naviga- 
tion of  such  river.  Trevor  ▼.  The  Ad. 
Hine  (1864)  17  Iowa,  349. 

The  jurisdiction  given  by  Act  Feb. 
26,  1845,  to  the  United  States  district 
courts  of  "certain  cases  on  the  lakes 
and  navigable  waters  connecting  the 
same,"  by  the  admiralty  forms  of  rem- 
edy; is  not,  as  between  state  and  fed- 
eral courts,  exclusive,  but  concurrent 
with  the  common  law  and  statutory 
remedies  in  the  state.  Thompson  v. 
The  J.  D.  Morton  (1853)  2  Ohio  St.  26. 

Under  Act  Feb.  26,  1845,  the  juris- 
diction of  the  district  courts,  as  re- 
gards cases  arising  on  the  lakes  and 
navigable  waters  connecting  the  lakes, 
was  limited  to  vessels  of  20  tons  bur- 
den or  upward,  enrolled  and  licensed 
for  the  coasting  trade,  and  was  con- 
current with  any  remedy  that  might  be 
given  by  the  laws  of  the  state  where 
such  vessels  were  employed.  Horn  v. 
The  Trial  (1868)  22  Wis.  529. 

Under  Act  Feb.  26,  1845,  the  juris- 
diction of  federal  courts,  in  admiralty, 
on  the  lakes  and  navigable  waters  con- 
necting them,  is  concurrent  with  that 
of  state  courts,  in  administering  the 
remedies  given  by  the  state  laws,  but 
does  not  apply  to  a  vessel  of  less  than 
20  tons  burden.  Horn  t.  The  Trial 
(1868)  22  Wis.  529. 

32.  Effect  of  adoption  of  state  law.— 

The  jurisdiction  of  the  district  court  in 
cases  of  admiralty  and  maritime  juris- 
diction is  not  ousted  by  the  adoption  of 
state  laws  by  act  of  Congress,  but  the 
only  effect  is  to  leave  the  jurisdiction 
concurrent  in  the  state  courts,  and  the 
recovery  in  admiralty  is  limited  to  the 
sum  specified  in  the  state  law.  Hobart 
v.  Drogan  (1836)  10  Pet  108,  119,  9 
L.  Ed.  363. 

33.  Restraining  preceedlngs  In  feder* 
al   courts-— Code   Civ.  Proc   N.   Y.  | 
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2428,  relating  to  proce^ngs  by  the  su- 
preme conrt  in  the  dissolation  of  cor- 
porations, provides  that  the  court,  aft- 
er appointing  a  receiver,  may  grant  an 
injunction  "restraining  the  creditors  of 
the  corporation  from  bringing  any  ac- 
tion against  said  corporation  for  the 
recovery  of  a  sum  of  money,  or  from 
taking  any  further  proceedings  in  such 
an  action  theretofore  commenced." 
Held  that,  the  supreme  court  having 
appointed  a  receiver  to  take  charge  of 
the  property  of  a  towing-boat  company, 
it  can  restrain  the  creditors  of  such 
company  from  subsequently  proceeding 
in  admiralty  in  the  federal  court.  In 
re  Schuyler  Steam  Tow-Boat  Co. 
(1892)  18  N.  Y.  Supp.  89,  afiSrmed  in 
(1892)  64  Hun,  884,  19  N.  Y.  Supp. 
665,  and  (1892)  136  N.  Y.  169,  82  N. 
B.  623.  20  L.  R.  A.  391. 

Where  a  receiver  is  appointed,  the  ti- 
tle of  the  property  vests  in  him  on  the 
filing  of  his  bond,  and  relates  back  to 
the  date  of  entry  of  his  appointment, 
and  the  court  appointing  him  acquires 
exclusive  jurisdiction  of  the  property, 
and  can  restrain  creditors  from  enforc- 
ing libels  instituted  against  such  prop- 
erty in  a  federal  court  between  the 
date  of  the  receiver's  appointment  and 
the  date  of  his  filing  bond.  In  re  Schuy- 
ler's Steam  Tow-Boat  Co.  (1892)  136 
N.  Y.  169,  32  N.  B.  623,  20  L.  R.  A. 
391,  affirming  (1892)  64  Hun,  384,  19 
N.  Y.  Supp.  565. 

In  proceedings  in  a  state  court  to 
wind  up  a  corporation,  such  court  has 
no  power  to  restrain  proceedings  in  a 
federal  court  on  libels  to  enforce  mari- 
time liens  against  vessels  of  the  cor- 
poration, where  the  receiver  of  the  cor- 
poration never  took  possession  of  such 
vessels,  and  they  were  seized  by  the 
marshal  under  the  libels  before  the  re- 
ceiver qnalified,  though  he  was  appoint- 
ed before  the  libels  were  filed,  for  the 
doctrine  of  relation  has  no  application 
in  such  a  case.  Moran  v.  Sturges 
(1894)  154  U.  S.  256,  14  Sup.  Ct.  1019, 
38  L.  Bd.  981. 

A  state  court,  in  statutory  proceed- 
ings for  a  voluntary  winding  up  of  a 
corporation,  has  no  power  to  restrain 
proceedings  on  libels  in  admiralty  to 
enforce  maritime  liens  against  vessels 
of  the  corporation,  which  were  seized 
by  the  marshal  under  the  libels  before 
the  receiver  appointed  by  the  state 
coDrt  had  qualified  or  taken  actual  pos- 
session. Moran  v.  Sturges  (1894)  154 
U.  S.  256.  14  Sup.  Ct.  1019,  38  L.  Bd. 
081,  reversing  In  re  Schuyler's  Steam 
Towboat  Co.  (1892)  136  N.  Y.  169,  82 
N.   B.  623. 

34,  Maritime  oontraots  and  services 
In  generaiw— See,  also,  notes  under  S 
991(3),  ante,  and  under  Const  art.  3, 
I  2,  d.  1.  as  to  "Cases  of  Admiralty 
and  Maritime  Jurisdiction." 

Under  1  Stat  77,  S  d,  a  suit  to  en- 
force a  maritime  contract  is  within  the 
exclusive  jurisdiction  of  the  admiralty, 
''saying  to  suitors  in  all  cases  the  right 
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of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it*' 
Town  of  Pelham  v.  The  B.  F.  Woolsey 
(D.  O.  1870)  3  Fed.  457. 

A  contract  to  furnish  material  for 
the  construction  of  a  dock,  reserving 
a  lien  thereon  to  the  seller,  is  not  a 
matter  of  maritime  jurisdiction,  with- 
in the  exclusive  cognizance  of  the  fed- 
eral courts.  Arnold  v.  Bastings  Trus- 
tee (1903)  76  S.  W.  855.  116  Ky.  686, 
25  Ky.  Law  Rep.  895. 

A  contract  made  with  the  owners  of 
a  vessel  used  in  navigating  the  waters 
of  the  state,  whereby  money  was  ad- 
vanced to  them  and  used  in  paying  the 
wages  of  the  boat's  crew,  is  not  such  a 
maritime  contract  as  will  give  the  Unit- 
ed States  district  court  exclusive  ju- 
risdiction thereof,  and  oust  the  juris- 
diction of  the  state  courts.  Cavender 
V.  The  Fanny  Barker  (1867)  40  Mo. 
235. 

Maritime  contracts,  in  the  sense  used 
in  admiralty  practice,  belong  to  the  ex- 
clusive and  original  jurisdiction  of  the 
district  courts  of  the  United  States; 
apd  therefore  those  provisions  in  the 
statutes  of  this  state  which  authorize 
actions  in  rem  against  vessels  by  name 
in  such  cases  are  not  sustainable. 
MitcheU  v.  The  Magnolia  (1869)  45  Mo. 
67;  Peish  v.  Same,  Id.  69. 

A  state  court  has  no  authority  by  a 
proceeding  in  rem  to  enforce  a  mari- 
time contract  Rutherford  v.  The  Or- 
nen   (Pa.  1875)   10  Phila.  369. 

35.  Supplies  and  repairs.— See  note 
ante,  as  to  "Saving  of  Common-Law 
Remedy."  and  see  note  post,  as  to 
"Liens." 

A  demand  for  supplies  furnished  to  a 
steamboat  in  the  port  of  Mobile,  which 
steamboat  was  engaged  in  navigation 
and  commerce  between  the  city  of  Mo- 
bile, in  the  state  of  Alabama,  and  the 
oi^  of  Columbus,  in  the  state  of  Mis- 
sissippi, and  which  was  duly  enrolled 
and  licensed  in  pursuance  of  the  laws 
of  the  United  States  at  the  custom 
house  in  Mobile,  is  a  maritime  contract, 
and  can  only  be  enforced  in  the  United 
States  courts.  The  Mist  v.  Martin 
(1868)  41  Ala.  712. 

Where  materials  and  supplies  are 
furnished  a  domestic  vessel  at  her 
home  port,  under  a  contract  with  the 
master  of  the  vessel,  the  United  States 
courts  have  exclusive  original  jurisdic- 
tion of  proceedings  in  rem  to  enforce 
a  lien  against  the  vessel  for  the  same. 
Crawford  v.  The  Caroline  (1871)  42 
Cal.  469. 

A  contract  to  furnish  material  for  the 
construction  of  a  dock,  reserving  a  lien 
thereon  to  the  seller,  is  not  a  matter 
of  maritime  jurisdiction,  within  the  ex- 
clusive cognizance  of  the  federal  courts. 
Arnold  v.  Eastings  Trustee  (1903)  76 
S.  W.  855,  116  Ky.  686,  25  Ky.  Law 
Rep.  895. 

A  contract  to  furnish  materials  and 
repairs  to  a  vessel  in  her  home  port 
is  not  a  maritime  contract  of  which  the 
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federal  courter  have  ezclasive  jurisdic- 
tion. Southern  Dry-Dock  Co.  v.  Gib- 
son (1870)  22  La.  Ann.  623. 

A  proceeding  by  provisional  seizure 
taken  out  against  a  vessel  of  a  foreign 
port  while  lying  in  a  port  of  this  state, 
to  enforce  a  claim  for  repairs  made  and 
materials  furnished  at  the  foreign  port, 
is  a  proceeding  in  rem,  or  in  admiralty, 
over  which  the  state  courts  have  no  ju- 
risdiction. Southern  Dry-Dock  Co.  v. 
The  J.  D.  Percy  (1871)  23  La.  Ann.  39, 
8  Am.  Rep.  585. 

The  state  legislature  may  authorize 
a  proceeding  in  rem  against  a  steam- 
l)oat  used  in  navigating  the  waters  of 
this  state,  for  supplies  furnished  her  by 
materialmen  and  others,  if  the  state 
courts  are  not  prohibited  expressly  from 
taking  jurisdiction.  Cavender  v.  The 
Fanny  Barker  (1867)  40  Mo.  235. 

A  contract  for  the  supply  of  stores 
to  a  steamboat,  made  and  to  be  per- 
formed at  the  home  port,  within  the 
body  of  the  county  and  within  the  ter- 
ritorial jurisdiction  of  the  state  in  which 
suit  is  brought  upon  the  contract,  is  not 
within  the  exclusive  jurisdiction  of  the 
admiralty.  Boylan  v.  The  Victory 
(1867)  40  Mo.  244. 

Jurisdiction  of  state  courts  over  pro- 
ceedings in  rem  against  vessels  for  sup- 
plies furnished  in  home  port.  See  Aiken 
V.  The  Bismarck  (1877)  3  Mo.  App.  560. 

The  federal  courts  have  exclusive  ju- 
risdiction of  a  claim  against  a  boat 
owned  in  Covington,  for  supplies  fur- 
nished in  Cincinnati;  and  therefore, 
where  the  boat  is  seized  and  sold  by 
the  sheriff  in  Cincinnati,  on  a  warrant 
under  the  water  craft  law  of  Ohio,  the 
sale  is  void,  and  the  purchaser. is  enti- 
tled to  have  the  purchase  money  re- 
funded. Dowell  V.  The  Melnotte  (Ohio. 
1870)  1  Cin,  R.  60. 

A  suit  in  rem,  under  the  water-craft 
law,  on  a  claim  for  repairs  or  supplies 
to  a  boat  navigating  the  Ohio  river,*  is 
not  a  mere  proceeding  to  enforce  a 
lien,  but  It  is  also  a  civil  action  founded 
on  a  contract;  and,  where  the  claim 
is  a  maritime  contract,  the  proceeding 
in  rem  cannot  be  resorted  to  in  the 
state  court,  for,  upon  such  contracts, 
that  remedy  is,  by  the  constitution  and 
laws  of  the  United  States,  vested  ex- 
clusively in  the  United  States  district 
court  The  Petrel  v.  Dumont  (1876)  28 
Ohio  St.  602. 

36.  Building  and  equipping  vessels^- 
Contracts  for  building  vessels  or  for 
work  done  or  materials  furnished  in 
their  construction  are  not  maritime,  and 
hence  a  state  statute  relating  to  such 
contracts,  giving  liens  to  the  contrac- 
tors and  providing  for  their  enforcement 
in  the  state  courts,  is  not  invalid,  as  in 
derogation  of  the  admiralty  jurisdiction 
conferred  on  the  District  Courts  of  the 
United  States  by  the  Constitution  and 
the  judiciary  act  of  1789.  The  Winne- 
bago (1905)  141  Fed.  945,  73  C.  C.  A. 
295,  writ  of  certiorari  denied  Iroquois 
Transp.  Co.  v.  A.  Harvey's  Sons  Mfg. 
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Co,   (1905)  26  Sup.  Ct.  752,  200  U.  & 
616,  50  L.  Ed.  621. 

The  furnishing  of  materials  for  the 
equipment  and  outfit  of  a  boat  at  its 
home  port  is  not  a  maritime  contract, 
within  the  exclusive  and  original  jaris- 
diction  of  the  district  courts  of  the 
United  States,  under  the  admiralty  laws. 
Mitchell  V.  The  Magnolia  (1869)  45  Mo. 
67;   Peish  v.  Same,  Id.  69. 

37.  Insuranoew—iThe  jurisdiction  of 
the  district  court  in  admiralty  in  cases 
of  marine  insurance  is  not  exclusive. 
New  England  Mut.  Marine  Ins.  Co.  y. 
Dunham  (C.  C.  1871)  Fed.  Cas.  No.  10,- 
155. 

While  the  district  court  has  jurisdic- 
tion of  marine  insui;ance,  it  is  not  ex- 
clusive in  consequence  of  section  9  of 
the  judiciary  act  (1  Stat  76).  New 
England  Mut  Marine  Ins.  Co.  v.  Dun- 
ham (C.  C.  1871)  Fed.  Cas.  No.  10,- 
155,  affirming  Dunham  v.  New  England 
Mut  Ins.  Co.  (D.  O.  1868)  Fed.  Cas. 
No.  4,152. 

38.  Pliotaged— The  jurisdiction  of  the 
admiralty  courts  of  cases  of  pilotage 
services  is  not  exclusive  of  the  state 
courts,  in  the  absence  of  any  legislative 
provision  on  the  subject.  The  Wave  v. 
Hyer  (C.  C.  1827)  Fed.  Cas.  No.  17,300. 

39.  Wharfagew— A  claim  against  a  do- 
mestic vessel  for  wharfage  is  not  of 
exclusive  admiralty  cognizance  Jeffer- 
Bonville  v.  The  John  Shallcross  (1870) 
35  Ind.  19. 

40.  Salvagew— Where  the  question  in- 
volved is  as  to  whether  salvage  is  due. 
and,  if  due,  as  to  the  amount  thereof, 
the  admiralty  court  is  the  only  one  in 
which  such  question  can  be  tried 
Houseman  v.  The  North  Carolina 
(1841)  40  U.  S.  (15  Pet)  40,  10  I*  Ed 
653. 

Where  a  charge  for  landing  a  steamer 
in  distress  was  really  a  claim  for  sal- 
vage, it  was  rightfully  cognizable  by  a 
court  of  admiralty  in  a  procee<fing 
wherein  the  members  of  the  salving 
vessel's  crew  could  participate;  and 
hence  such  claim  was  properly  with- 
drawn from  an  action  by  the  owner  of 
the  salving  vessel  in  a  state  court 
against  the  owner  of  the  vessel  saved  to 
recover  on  an  account  for  services  ren- 
dered, etc.  Neel  v.  Iron  City  Sand  Co. 
(1907)  149  Fed.  980,  79  C.  C.  A.  490. 

The  Missouri  salvage  act,  giving  a 
personal  right  of  action  to  one  who  res- 
cues on  a  river  a  boat,  etc.,  lost  or  in  a 
perishable  condition,  is  not  unconstitu- 
tional, on  the  ground  that  it  attempts  to 
invest  the  state  courts  with  a  jurisdic- 
tion which,  under  Const  U.  S„  is  ex- 
clusively in  the  federal  courts.  Hunter 
V.  St  Louis  &  M.  V.  Transp.  Co.  (1887) 
25  Mo.  App.  660. 

The  courts  of  common  law  of  the 
several  states  have  jurisdiction  to  en- 
force a  claim  for  salvage  where  in  other 
respects  the  case  comes  within  their 
jurisdiction,  and  the  jurisdiction  of  the 
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United  States  courts  in  admiralty  over 
such  questions  is  to  that  extent  concur- 
rent, and  not  exclusive.  Cashmere  v. 
De  WoU  (1849)  4  N.  Y.  Super.  Ct.  (2 
Sandf.)  379. 

41.  Contracts  of  affreightment  and 
transportations-See,  also,  notes  under 
Const,  art.  3,  f  2,  cl.  1,  as  to  Cases  of 
Admiralty  and  Maritime  Jurisdiction. 

A  libel  in  rem  against  cargo  to  recov- 
er freight  was  filed  before  discharge 
andi  delivery,  and  consequently  before 
the  freight  was  due.  Subsequently  in 
an  action  against  libelant  in  a  state 
court,  garnishbent  process  was  issued 
and  served  on  the  consignee.  There- 
alter  he  attained  possession  of  the 
cargo  by  giving-  bond  for  its  value  in 
the  admiralty  court,  and  then  paid  the 
freight  into  the  state  court  Held,  that 
the  seizure  of  the  cargo  under  the  libel 
gave  the  federal  court  prior  and  para- 
mount jurisdiction,  that  the  freight  be- 
came payable  therein  on  the  delivery  of 
the  cargo,  and  that  the  subsequent  pay- 
ment into  the  state  court  was  no  de- 
fense. Clark  V.  Five  Hundred  and  Five 
Thousand  Feet  of  Lumber  (1895)  70 
Fed.  1020,  17  O.  C.  A.  555,  34  U.  S. 
App.  45.  reaffirming  (1894)  65  Fed.  236, 
12  O.  C.  A.  G28,  24  U.  S.  App.  500. 

Though  Const,  art.  3,  §  2,  provides 
that  the  judicial  power  of  the  federal 
courts  shall  extend  "to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,"  an 
action  to  recover  damages  for  the  loss 
of  goods  in  the  course  of  transportation 
by  a  vessel  operating  upon  the  Missis- 
sippi river  may  be  maintained  in  the 
state  courts,  and  is  not  within  the  ex- 
clusive jurisdiction  of  the  federal 
courts.  Home  Ins.  Co.  v.  Northwest- 
em  Packet  Co.  (1871)  82  Iowa,  223,  7 
Am.  Rep.  642. 

Where  no  process  is  served  upon  nor 
any  remedy  }s  sought  against  the  ves- 
sel herself,  but  only  a  personal  judg- 
ment against  the  owners  is  prayed, 
then,  although  the  cause  of  action  is 
damages  for  the  negligent  loss  of  prop- 
erty shipped  on  board  a  steamboat  ply- 
ing upon  a  navigable  river,  the  case  is 
not  within  the  exclusive  jurisdiction  of 
the  federal  courts,  but  the  state  courts 
have  jurisdiction.  Rake  v.  Owners  of 
the  Potomac  (1869)  69  Ky.  (6  Bush)  25. 

A  proceeding  against  a  steamboat,  by 
name,  plying  upon  the  Minnesota  river, 
for  breach  of  contract  of  affreightment, 
is  an  attempt  to  exercise  an  admiralty 
jurisdiction,  vested  alone  in  federal  dis- 
trict courts,  and  a  state  court  has  no 
jurisdiction  thereof.  Griswold  v.  The 
Otter  (1867)  12  Minn.  465  (Gil.  364). 

42.  Torts  in  generald— See,  also,  notes 
under  i  991(3),  ante,  and  under  Const 
art.  3,  §  2,  cl.  1,  as  to  "Cases  of  Ad- 
miralty and  Maritime  Jurisdiction." 

Marine  torts  in  cases  where  a  mari- 
time lien  arises,  belong  to  the  exclusive 
and  original  jurisdiction  of  the  district 
courts  of  the  United  States;  and  there- 
fore those  provisions  in  the  statutes  of 


this  state  which  authorize  actions  in 
rem  against  vessels  by  name  in  such 
cases  are  not  sustainable.  Mitchell  v. 
The  Magnolia  (1869)  45  Mo.  67;  Peish 
V.  Same.  Id.  69. 

43.  ColllsionSd— See,  also,  notes  under 
§  991(3),  ante,  and  under  Const,  art  3,  | 
2,  cl.  1,  as  to  "Cases  of  Admiralty  and 
Maritime  Jurisdiction/* 

The  federal  courts  have  exclusive  ju- 
risdiction of  a  cause  of  action  for  col- 
lision on  the  Mississippi  river  under  the 
judiciary  act  of  1789,  giving  the  federal 
courts  exclusive  cognizance  of  admiral- 
ty causes;  and  its  jurisdiction  in  such 
case  is  not  based  upon  the  act  of  1845, 
which,  having  been  passed  upon  the  er- 
roneous assumption  that  admiralty  ju- 
risdiction, as  conferred  by  the  act  of 
1789,  did  not  extend  to  waters  above 
the  ebb  and  flow  of  the  tide,  purported 
to  extend  the  same  to  the  Great  Lakes 
and  the  navigable  waters  connecting  the 
same.  The  Hine  v.  Trevor  (1866)  71  U. 
S.  (4  Wall.)  555,  18  L.  Ed.  451;  The 
Eagle  (1868)  75  U.  S.  (8  Wall.)  15,  19  L. 
Ed.  451. 

The  courts  of  the  United  States,  as 
courts  of  admiralty,  have  not  exclusive 
jurisdiction  of  suits  in  personam  grow- 
ing out  of  collisions  between  vessels 
while  navigating  the  Ohio  river. 
Schoonmaker  v.  Gilmore  (1880)  102  U. 
S.  118,  26  L.  Ed.  95: 

An  action  at  law  was  brought  in  a 
state  court  by  a  passenger  against  the 
owner  of  a  vessel  to  recover  damages 
resulting  from  a  collision.  After  trial, 
a  verdict  in  favor  of  the  plaintiff,  and 
more  than  two  years  after  the  collision, 
the  defendant  instituted  proceedings  for 
limitation  of  liability  in  a  court  of  ad- 
miralty. Held,  that  the  admiralty  court 
had  power,  by  analogy  with  the  powers 
exercised  by  courts  of  equity  and  bank- 
ruptcy, to  permit  the  plaintiff  in  the 
state  court  to  prosecute  her  action  to 
judgment  for  the  purpose  of  complet- 
ing the  liquidation  of  her  claim  for  fu^ 
ture  consideration  in  the  limited  liabili- 
>  ty  proceedings,  and  that  under  the  cir- 
cumstances here  such  leave  should  be 
granted.  Davenport  v.  Winnisimmet 
Co.  (1908)  162  Fed.  862,  89  C.  C.  A. 
552,  writ  of  certiorari  denied  Winnis- 
immet Co.  V.  Davenport  (1908)  29  S. 
Ct  684.  212  U.  S.  576,  53  L.  Ed.  657. 

The  owner  of  a  flatboat  tortiously 
run  into  and  sunk  by  a  steamboat  on 
the  Missouri  river  cannot  pursue 
against  the  steamboat  a  remedy  solely 
in  rem  under  the  state  law  and  in  the 
state  courts,  since  it  is  a  case  of  ad- 
miralty jurisdiction,  of  which,  under  the 
federal  judiciary  act  of  1789,  the  Unit- 
ed States  district  court  has  exclusive 
original  jurisdiction.  Walters  v.  The 
MoUie  Dozier  (1868)  24  Iowa,  192,  95 
Am.  Dec.  722. 

44.  Personal  InJurieSd— Where,  at  the 

time  of  injury  to  plaintiff  on  board  a 
steamboat,  the  boat  is  lying  at  a  wharf 
and  moored  to  the  wharf  with  a  gang- 
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plank  resting  on  tbe  shore  and  a  car- 
go to  be  discharged  at  that  place,  an  ac- 
tion for  the  injury  may  be  brought  in 
the  district  court  sitting  in  admiralty, 
although  an  action  at  common  law 
might  have  been  brought  Leathers  v. 
Blessing  (1881)  105  U.  S.  626,  629,  26 
L.  Ed.  1192. 

A  court  of  admiralty  will  not  refuse 
a  passenger  damages  for  injuries  in  a 
collision,  on  the  ground  that  he  was 
traveling,  at  the  time,  in  violation  of  a 
law  of  the  state  within  whose  waters 
the  collision  occurred.  It  is  for  the 
state  to  punish  violations  of  its  laws. 
The  D.  S.  Gregory  (D.  O.  1868)  Fed. 
Cas.  No.  4,100. 

While  a  ferryman  on  shore,  by  means 
of  a  windlass,  was  letting  down  into 
the  water  a  ferry  rope,  so  as  to  enable 
a  tug  to  pass,  the  tug  negligently  ran 
against  the  rope,  causing  the  windlass 
handle  to  strike  the  ferryman  on  the 
head.  Held,  that  the  wrong  was  not 
one  of  which  the  federal  courts  had  ex- 
clusive jurisdiction.  Billings  v.  Breinig 
(1881)  45  Mich.  65.  7  N.  W.  722. 

45.  Causing  death.— Jurisdiction  of 
admiralty  courts  held  not  exclusive,  so 
as  to  prevent  application  of  Workmen's 
Compensation  Act,  where  persons  em- 
ployed in  this  state  were  killed  on  the 
high  seas  or  the  navigable  waters  of 
another  state.  Kennerson  v.  Thames 
Towboat  Co.  (1915)  94  A,  372,  89 
Conn.  367. 

46.  Liens.— See,  also,  notes  under  § 
991  (3),  ante,  and  under  Const,  art.  3,  § 
2,  cl.  1,  as  to  "Cases  of  Admiralty  and 
Maritime  Jurisdiction." 

Maritime  liens  cannot  be  created  by 
state  statute.  The  Belfast  (1868)  74 
U.  S.  (7  Wall.)  624,  19  L.  Ed.  266; 
Moir  V.  Dubuque  (D.  C.  1871)  Fed. 
Cas.  No.  9,696;  Dever  v.  The  Hope 
(1869)  42  Miss.  715,  2  Am.  Rep.  643; 
Campbell  v.  Sherman  (1874)  35  Wis. 
103. 

A  vessel  seized  by  a  sheriff  on  pro- 
cess by  a  state  court  to  enforce  a  lien 
given  by  the  local  law  is  still  subject 
to  seizure  on  a  libel  in  rem  in  admiral- 
ty to  enforce  a  lien  given  under  the 
general  maritime  law.  Certain  Logs 
of  Mahogany  (C.  C.  1837)  Fed.  Cas. 
No.  2,559;  Riggs  v.  The  John  Rich- 
ards (D.  C.  1856)  Fed.  Cas.  No.  11,827; 
Wall  V.  The  Royal  Saxon  (D.  O.  1848) 
Fed.  Cas.  No.  17,093;  CONTRA,  see 
The  OUver  Jordan  (C.  C.  1855)  Fed. 
Cas.  No.  10,503. 

A  suit  in  rem  to  enforce  a  maritime 
lien  against  a  boat  cannot  be  maintained 
in  a  state  court,  exclusive  jurisdiction 
thereof  residing  in  the  United  States 
courts.  Dever  v.  The  Hope  (1889)  42 
Miss.  715,  2  Am.  Rep.  643;  Dowell  v. 
Goode  (1874)  25  Ohio  St  390,  affirm- 
ing (1870)  1  Cin.  R.  60. 

The  statute  of  Iowa  giving  a  lien 
against  any  vessel  found  in  the  waters 
of  the  state  for  injury  to  person  or 
property,   and  authorizing   the   seizure 

(1860X 


and  sale  of  the  boat  without  any  pro- 
cess against  the  wrongdoer,  whether 
owner  or  master,  and  saving  to  plain- 
tiff all  his  common-law  rights,  but  mak- 
ing no  provision  to  protect  the  owner 
of  the  vessel,  is  an  attempt  to  confer 
admiralty  <  jurisdiction  on  the  state 
courts,  and  is  therefore  in  conflict  with 
the  federal  constitution  and  the  act  of 
congress  giving  the  federal  courts  ex- 
clusive original  cognizance  of  admiral- 
ty causes.  The  Hine  v.  Trevor  (1866) 
71  U.  S.  (4  Wall.)  555,  18  L.  Ed.  451. 

Admiralty  has  exclusive  jurisdiction 
of  a  libel  in  rem  to  enforce  the  maritime 
lien  of  a  shipper,  though  the  voyage 
is  upon  navigable  waters  between  two 
ports  in  the  same  state,  and  all  the 
parties  are  citizens  of  that  state.  The 
Belfast  (1868)  74  U.  S.  (7  Wall)  62i 
19  L.  Ed.  266,  reversing  (1867)  41 
Ala.  50. 

Where  a  contract  was  made  for  the 
transportation  of  goods  on  navigable 
waters,  although  such  waters  and  ports 
were  entirely  within  one  state,  it  was 
held  that  the  enforcement  of  tJie  ship- 
per's lien  under  such  contract  by  a 
suit  in  rem  belonged  exclusively  to  the 
United  States  courts.  The  Belfast 
(1868)  74  U.  S.  (7  Wall.)  624,  19  L. 
Ed.  266,  reversing  (1867)  41  Ala.  50. 

The  original  jurisdiction  to  enforce  a 
maritime  lien  is  exclusive  in  the  dis- 
trict court  of  the  United  States,  and 
state  legislatures  may  not  create  mari- 
time liens,  nor  confer  jurisdiction  on  a 
state  court  to  enforce  them  by  a  suit 
in  rem,  as  practiced  in  admiralty  courts. 
The  Belfast  (1868)  7  WalL  624,  640, 
644,  19  L.  Ed.  266. 

A  state  court,  in  statutory  proceed- 
ings for  a  voluntary  winding  up  of  a 
corporation,  has  no  power  to  restrain 
proceedings  on  libels  in  admiralty  to  en- 
force maritime  liens  against  vessels  of 
the  corporation,  which  were  seized  by 
the  marshal  under  the  libels  before  the 
receiver  appointed  by  the  state  court 
had  qualified  or  taken  actual  posses- 
sion. Moran  v.  Sturges  (1894)  154  U. 
S.  256,  14  Sup.  Ct.  1019,  38  L.  Ed.  961, 
reversing  In  re  Schuyler's  Steam  Tow- 
boat  Co.  (1892)  136  N.  Y.  169.  32  N. 
E.  623. 

A  lien  under  a  state  statute  for  re- 
pairs or  supplies  furnished  in  the  home 
port  is  a  right  of  property  in  the  ves- 
sel, and  a  maritime  lien,  to  secure  the 
performance  of  a  maritime  contract. 
It  is  therefore  enforceable  by  process 
in  rem  exclusively  in  the  federal  dis- 
trict courts,  and  the  state  courts  are 
without  jurisdiction.  The  Glide  (1897) 
17  S.  Ct.  930,  167  U.  S.  606,  42  L.  Ed. 
296,  reversing  Atlantic  Works  v.  Tug 
Glide  (1893)  33  N.  E.  163,  157  Mass. 
525,  34  AJn.  St  Rep.  305. 

A  bill  against  individual  defendants  to 
foreclose  a  lien  for  towage  against  a 
raft  of  lumber  in  complainant's  posses- 
sion, seeking  a  decree  against  defend- 
ants, and  in  default  of  payment  there- 
of a  sale  of  the  property,  was  not  « 
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pro<%ediiig  In  rem,  within  the  ezdu- 
Bive  admiralty  jariiidiction  of  the  fed- 
eral courts,  but  a  suit  in  personam  to 
enforce  a  commonrlaw  remedy  which 
laight  be  brought  in  a  state  court  un- 
der this  section.  Knapp,  Stout  &  Go. 
▼.  McCaffrey  (1900)  20  Sup.  Gt  824, 
826,  177  U.  S.  638,  44  L.  Ed.  921. 

It  is  competent  for  the  states  to 
create  liens  for  necessaries  furnished 
to  domestic  vessels,  and  such  liens  will 
be  enforced  by  the  courts  of  admiralty 
under  their  general  jurisdiction  over 
the  subject  of  necessaries.  The  Roa- 
noke (1903)  23  Sup.  Ct.  491,  492,  189 
U.  S.  186,  47  L.  Bd.  770. 

Proceedings  in  rem  to  enforce  a  lien 
for  repairs  furnished  to  a  vessel  \^hich 
was  at  the  time  engaged  in  navigating 
the  Erie  Ganal  are  no  less  within  the 
exclusive  admiralty  jurisdiction  of  the 
federal  courts  because  such  repairs 
were  made  in  dry  dock.  Perry  v. 
Haines  (1903)  24  S.  Gt  8,  13,  14,  191 
U.  S.  17,  48  L.  Ed.  73,  reversing  judg- 
ment In  re  Haines  (1901)  60  N.  B. 
1112,  168  N.  Y.  586. 

The  exclusive  admiralty  jurisdiction 
of  the  federal  courts  extends  to  the 
enforcement  by  proceedings  in  rem  of  a 
lien  for  repairs  furnished  to  a  vessel 
engaged  in  navigating  the  Erie  Ganal, 
although  such  vessel  was  employed 
wholly  in  commerce  between  ports  in 
the  same  state.    Id. 

A  contract  to  build  a  ship  not  being 
a  maritime  contract,  which  can  only  be 
enforced  in  a  court  of  admiralty,  a  lien 
given  by  a  state  statute  for  materials 
furnished  in  her  construction  may  be 
enfc»rced  against  the  vessel  in  a  state 
court.  Iroquois  Transp.  Go.  v.  De 
Laney  Forge  &  Iron  Co.  (1907)  27  S. 
Ct.  609,  205  IT.  S.  354,  61  L.  Ed.  836. 
It  is  within  the  imrestricted  power  of 
a  state  to  impose  liens  on  domestic 
vessels  for  repairs  made  or  necessaries 
furnished  in  the  ports  of  the  state; 
and  a  suit  for  the  enforcement  of  such 
statutory  lien  may  be  maintained  in  a 
court  of  admiralty,  although  no  lien 
would  be  given  under  the  same  circum- 
stances by  the  general  maritime  law,  as 
where  repairs  were  made  under  con- 
tract with  the  owner  in  the  home  port, 
and  no  agreement  for  a  lien,  or  mutual 
understandhig  that  such  repairs  were 
furnished  on  the  credit  of  the  vessel,  is 
shown.  The  Iris  (G.  G.  A,  1900)  100 
Fed.  104,  reversing  decree  (D.  C.  1898) 
88  Fed.  902. 

Contracts  for  supplies  to  a  vessel  at 
her  home  port  are  maritime  in  their 
nature,  and  liens  therefor  created  by 
state  statutes  are  within  the  admiralty 
jurisdiction,  and  enforceable  only  by 
proceedings  in  rem  in  the  federal 
courts.  McKay  v.  Gulf  Refining  Go. 
(1910)  176  Fed.  93,  99  O.  G.  A.  107. 

A  vessel  in  the  hands  of  a  sheriff  un- 
der process  of  a  state  court  to  enforce 
a  Hen  given  by  the  local  law  for  ma- 
terials furnished  is  not  subject  to  sei- 
sure  by  the  marshal  on  a  libel  in  rem 


in  admiralty  to  enforce  a  similar  lien. 
The  Robert  Fulton  (G.  G.  1826)  Fed. 
Gas.  No.  11,890. 

The  jurisdiction  of  the  admiralty 
courts  to  enforce  maritime  liens  cannot 
be  ousted  by  any  proceedings  in  the 
state  courts  by  owners  or  agents.  Mc- 
Lelland  v.  The  Robert  Morris  (G.  G. 
1842)  Fed.  Gas.  No.  8,896. 

The  cases  on  the  subject  of  liens  ^or 
repairs  and  supplies  in  the  home  port 
of  a  vessel  given  by  the  local  law,  and 
their  enforcement  in  admiralty,  review- 
ed, and  discussed.  The  Edith  (O.  G. 
1874)  Fed.  Gas.  No.  4,283. 

A  mechanic's  lien  cannot  be  enforced 
in  a  state  court,  where  the  premises 
have  been  seized  by  the  United  States 
marshal  under  forfeiture  proceedings  of 
property  used  as  a  distillery  before  the 
claim  has  been  filed.  Heidritter  v. 
Elisabeth  Oil-Cloth  Co.  (O.  G.  1881)  6 
Fed.  138,  judgment  afilrmed  (1884)  6 
S.  Ct  135,  112  U.  S.  294,  28  L.  Ed. 
729. 

A  vessel  lien  law  of  a  state  giving  a 
lien  upon  any  steamboat  or  other  ves- 
sel, raft,  or  river  craft,  for  materials 
or  supplies  furnished  to,  or  for  service 
performed  on,  or  for  injury  done  by, 
such  steamboat  or  other  vessel;  or  for 
wharfage,  salvage,  pilotage,  or  claim 
on  contract  of  transportation  due  by 
such  steamboat  or  other  vessel;  and 
authorizing  any  claimant  for  such  sup- 
plies, services,  damages  or  injury,  or 
dues,  'in  a  pending  suit,"  in  a  court  of 
the  state,  to  sue  out  an  attachment 
specifically  and  particularly  against  "the 
vessel,*' — such  a  law,  and  any  proceed- 
ing under  it,  before  service,  either  ac- 
tual or  constructive,  upon  the  real  own- 
er of  the  vessel,  violates  this  section, 
giving  cognizance  to  the  United  States 
district  courts,  exclusive  of  the  state 
courts,  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction.  Stewart  v. 
Potomac  Ferry  Go.  (G.  C.  1882)  12 
Fed.  296. 

Gen.  St.  N.  J.  1896,  p.  1960  (Act 
March  20,  1857  [P.  L.  p.  382];  Act 
March  20,  1878  [P.  L.  p.  158];  Act 
April  24.  1884  [P.  L.  p.  248]),  which 
malies  a  debt  contracted  for  the  build- 
ing of  a  vessel  a  lien  thereon,  which 
shall  continue  a  lien  until  paid,  is  con- 
stitutional and  valid,  and  applies  to 
vessels  owned  outside  of  the  state,  but 
the  unfinished  hulls  of  which  were 
brought  therein  for  completion  by 
equipment  with  machinery.  Berwind- 
White  Coal  Min.  Co.  v.  Metropolitan 
S.  S.  Co.  (C.  G.  1908)  166  Fed.  782,  de- 
cree aflBrmed  American  Trust  Co.  v. 
W.  Sc  A.  Fletcher  Co.  (1909)  178  Fed. 
471,  97  C.  G.  A.  477,  writ  of  certio- 
rari denied  (1909)  30  S.  Ct  400,  215  U. 
S.  600,  54  L.  Ed.  843. 

The  fact  that  Act  N.  J.  March  20, 
1857  (P.  L.  p.  882),  as  amended  by  Act 
April  24,  1884  (P.  L.  p.  248),  giving  a 
lien  on  vessels  for  construction  and 
repairs,  makes  no  distinction  between 
foreign  and   domestic  vessels,   and  as 
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applied  to  the  former  may  as  to  some 
of  its  provisions  be  in  contravention  of 
the  principles  of  the  admiralty  law, 
does  not  render  it  void  as  to  any  of  its 
provisions  not  so  conflicting.     Id. 

The  admiralty  court  is  not  bound  by 
the  priority  given  the  lien  on  a  vessel 
by  the  local  law.  Schuchardt  v.  The 
Angelique  (D.  C.  1853)  Fed.  Cas.  No. 
12.483b. 

The  national  courts  have  exclusive 
jurisdiction  to  enforce  maritime  liens. 
McAllister  v.  The  Sam  Kirkman  (D.  G. 
1860)  Fed.  Cas.  No.  8,658. 

Common-law  courts  of  Massachusetts 
have  no  power  to  adjust  maritime  liens 
on  a  fund  attached  under  the  state  law. 
The  CaroUne  (D.  C.  1867)  Fed.  Cas. 
No.  2,419. 

The  remedy  by  proceedings  in  rem 
against  vessels  given  by  Laws  Mich. 
1864,  p.  107,  is  an  exercise  of  admir- 
alty jurisdiction,  and  the  act  and  the 
liens  given  thereunder  are  void.  Moir 
V.  The  Dubuque  (D.  C.  1871)  Fed.  Cas. 
No.  9,696.   . 

State  legislation  providing  for  the  en- 
forcement of  maritime  contracts  by  at- 
tachment of  the  vessel,  not  being  a 
common-law  remedy,  is  unconstitution- 
al. The  Edith  (D.  C.  1872)  Fed.  Cas. 
No.  4.282,  and  (C.  C.  1874)  Fed.  Cas. 
No.  4.283. 

A  state  statute  cannot  give  a  lien  for 
materials  or  machinery  furnished  or 
work  done  in  the  original  construction 
of  a  vessel,  the  only  effect  of  such  a 
statute  being  to  attach  a  lien  to  a  con- 
tract originally  maritime  in  nature,  and 
not  to  make  a  contract  maritime  which 
is  not  so  originally.  The  Pacific  (D.  C. 
1881)  9  Fed.  120i 

The  admiralty  jurisdiction  of  the  fed- 
eral courts  is  exclusive,  and  all  state 
laws  creating  maritime  liens,  or  juris- 
diction in  rem  to  enforce  such  liens, 
are  unconstitutional  and  void.  U.  S.  v. 
Burlington  &  H.  County  Ferry  Co.  (D. 
C.  1884)  21  Fed.  331. 

When  a  cargo  of  iron,  on  board  a 
vessel  that  has  been  pumped  out  and 
brought  into  her  port  of  destination  by 
salvors,  has  been  replevied  by  the 
owners  in  a  state  court,  for  the  ex- 
press purpose  of  melting  it  up  and  put- 
ting it  beyond  the  reach  of  any  court, 
and  the  control  of  the  state  court  over 
it  was  a  fiction,  the  district  court  of  the 
United  States  will  have  jurisdiction  of 
a  libel  to  enforce  the  lien  of  the  sal- 
vors, and  the  iron  may  be  seized  by  the 
marshal  under  monition  issued  by  the 
court  Scott  V.  Seventy- Five  Tons  of 
Pig  Iron  (D.  C.  1885)  23  Fed.  197. 

Rev.  St  Mo.  S§  4225,  4226,  providing 
that  vessels  shall  be  subject  to  a  lien 
(1)  for  wages;  (2)  for  debts  contracted 
on  account  of  stores,  supplies,  labor,  or 
materials  furnished;  (3)  for  sums  due 
for  wharfage  or  anchorage;  (4)  for 
demands  for  violation  of  contract  of  af- 
freightment or  transportation,  and  for 
injuries  to  person  or  property;  and 
that  liens  shall   have   priority  in   the 
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foregoing  order— are  valid,  as  creating 
a  lien  for  labor,  materials,  or  supplies 
furnished  in  the  home  port  The  Wyo- 
ming (D.  C.  1888)  35  Fed.  54a 

A  state  cannot  by  legislation  control 
the  rule  to  be  followed  by  the  courts  of 
admiralty  in  distributing  the  proceeds 
of  boats  and  vessels  sold  under  admir- 
alty process;  but,  when  liens  are  cre- 
ated by  a  state  statute,  admiralty  will 
recognize  such  liens,  and  assign  them 
to  the  class  to  which  they  belong  nn- 
der  the  maritime  law  of  priority,  where 
they  will  share  equally  with  other  liens 
of  the  same  class,  whether  arising  by 
statute  or  by  the  law  maritime.  The 
Menomonie  (D.  C.  1888)  36  Fed.  197. 

While  Gen.  St  Minn.  1878.  c.  83,  §  2, 
authorizing  the  enforcement  of  the  Hen 
by  a  proceeding  in  rem  in  the  state 
courts,  is  unconstitutional,  section  1, 
creating  the  lien,  is  not  thereby  ren- 
dered inoperative  and  void,  as  the  lien 
may  be  enforced  in  the  courts  of  ad- 
miralty.   Id. 

A  steamship  in  possession  of  a  re- 
ceiver appointed  by  a  state  court  and 
employed  in  interstate  commerce  held 
not  exempt  from  seizure  for  the  en- 
forcement of  maritime  liens  withont 
leave  of  the  state  court  The  Willa- 
mette Valley  (D.  C.  1894)  62  Fed.  293. 
299,  affirmed  (1895)  66  Fed.  565,  13 
C.  C.  A.  635. 

Where  maritime  freights  were  pro- 
ceeded against  in  the  state  court  in  eq- 
uity without  jurisdiction,  and  were  in 
the  hands  of  a  depositary,  a  subsequent 
attachment  in  admiralty  to  enforce  a 
maritime  lien  thereon  was  valid. 
Huntington  v.  Freights  of  The  Vigilan- 
cia  (D.  C.  1894)  63  Fed.  733. 

A  state  legislature  has  no  authority 
to  create  maritime  liens.  The  Uni- 
verse (D.  C.  1901)  108  Fed.  968. 

Although  a  court  of  admiralty  has 
not  jurisdiction  to  foreclose  mortgages 
on  vessels,  when  it  has  a  fund  to  dis- 
pose of,  it  may  entertain  claims  based 
on  mortgages,  and  its  jurisdiction  to 
administer  a  fund  applicable,  in  whole 
or  in  part,  to  the  payment  of  maritime 
liens,  being  exclusive,  is  not  affected 
by  the  fact  that  mortgagees  may  also 
have  claims  against  the  same  fund  or 
by  the  pendency  of  foreclosure  suits 
brought  by  them  in  a  state  court.  The 
Conveyor  (D.  C.  1906)   147   Fed.  586. 

Libelant  filed  a  libel  in  rem  in  admir- 
alty to  enforce  a  maritime  lien  for  sup- 
plies furnished  to  a  pumpboat,  but  by 
mistake  it  described  a  different  vessel 
This  was  subsequently  corrected  by 
amendment,  and  attachment  vras  issued 
and  levied  on  the  pumpboat  In  the 
meantime,  the  owner  made  a  general 
assignment,  and  assignee  took  posses- 
sion and  brought  suit  in  a  state  court 
for  settlement  of  the  assigned  estate. 
Held,  that  the  amended  libel  related 
back  to  the  date  of  filing  the  original, 
from  which  time  the  suit  was  one  deal- 
ing potentially,  if  not  actually,  with  the 
pumpboat,    and    gave    the     admiralty 


Ch.  11) 


THE  JUDICIAL  CODB 


§  1233 


court  jurisdiction  to  the  exclusion  of 
the  state  court.  Charles  Barnes  Co. 
V.  One  Dredge  Boat  (D.  C.  1909)  169 
Fed.  895. 

The  exclusive  jurisdiction  of  the  fed- 
eral courts  to  enforce  maritime  liens 
which  exist  under  maritime  law  as 
distinguished  from  contract  liens  or 
hens  given  by  state  statutes,  cannot  be 
ousted  or  rendered  concurrent  with  the 
jurisdiction  of  the  state  courts  by  a 
state  statute  giving  liens  in  similar 
cases  enforceable  in  state  courts. 
Scatcherd  Lumber  Co.  v.  Rike  (1897) 
21  So.  136,  113  Ala.  555,  59  Ajn.  St 
Rep.  147. 

A  suit  by  the  officers,  etc.,  of  a 
steamboat,  against  the  owners  and  the 
boat,  to  recover  for  wages  due  and 
supplies  furnished,  is  not,  when  judg- 
ment is  recovered  in  personam  against 
the  owners,  such  a  proceeding  to  en- 
force a  maritime  lien  as  falls  within 
the  exclusive  jurisdiction  of  the  courts 
of  the  United  States,  although  judg- 
ment is  also  recovered  in  rem  against 
the  boat.^  Merritt  v.  Peabody  (1869) 
40  Ga.  178. 

The  courts  have  jurisdiction  of  an 
action  in  rem  to  enforce  a  lien,  under 
the  state  statute,  against  a  steamboat 
built  in  a  port  of  the  state,  for  the 
price  of  her  engines  and  boilers  fur- 
nished to  her  at  such  port;  this  not 
being  a  proceeding  in  admiralty.  Sin- 
ton  V.  The  R.  R.  Roberts  (1870)  34 
Ind.  448,  7  Am.  Rep.  229. 

The  courts  of  this  state  possess  full 
and  ample  jurisdiction  of  a  cause  of  ac* 
t^on  to  enforce  a  lien  by  attachment 
for  the  building  of  a  steamboat  in  In* 
diana  under  a  contract  made  in  Indi- 
ana. Sinton  v.  The  R.  R.  Roberts 
(1874)  46  Ind.  476. 

A  state  court  can  only  sell  the  right 
of  the  shipowner  subject  to  maritime 
liens,  and  where  the  purchaser  at  a 
receivership  sale,  paid,  over  and  above 
bis  bid,  a  certain  sum  of  money  to  lien 
claimants,  who  had  filed  a  libel  against 
the  vessel  in  a  court  of  admiralty,  the 
insolvent  estate  had  no  ownership  or 
equity  in  the  money  so  paid  and  re- 
ceived, and  the  lien  claimants,  who 
were  also  creditors  of  the  insolvent, 
could  not  be  compelled  to  account  for 
the  same  in  the  receivership  proceed- 
ings. In  re  Red  River  Line  (1905)  40 
So.  250,  115  La.  867. 

Rev.  St.  Me.  c.  91,  §  8,  which  pro- 
vides that  "whoever  furnishes  labor  or 
materials  for  a  vessel  after  it  is 
launched,  or  for  its  repair,  has  a  lien 
on  it  therefor,  to  be  enforced  by  at- 
tachment," etc.,  in  so  far  as  it  author- 
izes proceedings  in  rem  in  the  state 
courts  to  enforce  a  lien  on  domestic  or 
foreign  seagoing  vessels,  is  in  conflict 
with  Const,  art.  3,  |  2,  and  the  acts 
of  congress  conferring  exclusive  admi- 
ralty jurisdiction  on  the  United  States 
district  court.  Warren  v.  Kelley  (1888) 
80  Me.  512,  15  AU.  49. 

The  courts  of  the  commonwealth 
have  jurisdiction  to  enforce  a  lien,  un- 


der Gen.  St.  Mass.  c  151,  for  repairs 
to  a  vessel  lying  in  a  port  of  the  com- 
monwealth, if  the  general  owner,  who 
has  the  exclusive  possession  and  con- 
trol of  the  vessel,  resides  in  such  port, 
though  the  vessel  is  registered  in  the 
port  of  another  state  in  the  name,  as 
owner,  of  a  person  there  residing,  to 
whom  the  builder's  certificate  has  been 
made,  but  whose  real  interest  is  that 
of  mortgagee.  Donnell  v.  The  Star- 
light (1869)  103  Mass.  227. 

The  courts  of  a  state  have  jurisdic- 
tion to  enforce,  by  a  proceeding  in  rem, 
liens  given  by  its  laws  for  labor  and 
materials  furnished  in  constructing  or 
repairing  domestic  vessels,  notwith- 
standing R.  S.  §  563,  subd.  8,  ante,  § 
991(3),  and  R.  S.  §  711,  subd.  3,  em- 
bodied herein,  giving  the  United  States 
district  courts  exclusive  jurisdiction  of 
"all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  saving  to  suitors  the 
right  of  a  common-law  remedy  in  all 
cases  where  the  common  law  is  compe- 
tent to  give  it."  Such  liens  are  not 
maritime,  though  growing  out  of  a  mar- 
itime contract.  Atlantic  Works  v.  The 
Glide  (1893)  159  Mass.  60,  34  N.  E. 
258,  affirming  (1893)  33  N.  E.  163,  157 
Mass.  525,  34  Am.  St  Rep.  305. 

How.  Ann.  St  Mich.  c.  285,  being 
Laws  1864,  No.  59,  as  amended,  enti- 
tled "An  act  to  provide  for  the  collec- 
tion of  demands  against  watercraft," 
cannot  be  held  to  conflict  with  the  laws 
of  the  United  States  in  providing  a  lien 
and  methods  for  its  enforcement  for 
the  building  of  vessels  and  the  furnish- 
ing of  materials  therefor  before  the 
vessel  is  launched  into  the  waterways 
of  commerce.  Globe  Iron  Works  Co. 
V.  "John  B.  Ketcham,  2nd"  (1894)  59 
N.  W.  247,  100  Mich.  583,  43  Am.  St 
Rep.  464. 

Gen.  St.  Minn.  1878,  c.  83  (Gen.  St 
Minn.  1894,  §§  6085-6107),  creates 
liens  for  supplies,  etc.,  furnished  boats 
and  vessels,  and  authorizes  actions  to 
enforce  the  same.  By  Act  Cong.  (Ju- 
diciary Act  1879),  exclusive  jurisdic- 
tion of  maritime  claims  is  conferred  on 
the  United  States  district  courts,  ex- 
cept where  they  can  be  enforced  by 
common-law  remedies.  Held,  that  in- 
land lakes  lying  within  the  limits  of 
the  state  are  not  navigable  waters  of 
the  United  States,  and  suits  to  enforce 
liens  for  supplies  furnished  boats  on 
such  lakes  are  not  suits  to  enforce 
maritime  claims,  and  the  state  court 
has  jurisdiction.  Stapp  v.  The  Clyde 
(1890)  43  Minn.  192,  45  N.  W.  430. 

A  maritime  lien  does  not  arise  upon 
a  contract  for  materials  and  supplies 
furnished  to  a  vessel  in  her  home  port; 
and  in  respect  to  such  contracts  it  is 
competent  for  the  states,  under  the  de- 
cisions of  the  supreme  court  of  the 
United  States,  to  create  such  liens  as 
their  legislatures  may  deem  just  and 
expedient,  not  amounting  to  a  regula- 
tion of  commerce,  and  to  enact  rea- 
sonable rules  and  regulations,  prescrib- 
ing   the    mode    of    their    enforcement 
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Hursey  ▼.  Hassam  (1871)  45  MUs.  133. 

As  the  federal  courts  have  exdusive 
jurisdiction  in  all  admiralty  and  mari- 
time matters,  the  sale  of  a  ressel  un- 
der the  law  of  Illinois  in  a  proceeding 
to  enforce  a  lien,  in  the  courts  of  that 
state,  does  not  devest  a  lien  held  by  a 
citizen  of  this  state.  Phegley  v.  The 
David  Tatum  (1863)  33  Mo.  461,  84 
Am.  Dec.  57. 

Maritime  contracts,  in  the  sense  used 
in  admiralty  practice,  and  marine  torts, 
in  cases  where  a  maritime  lien  ariseSj 
belong  to  the  exclusive  and  original  ju- 
risdiction of  the  district  courts  of  the 
United  States;  and  therefore  those  pro- 
visions in  the  statutes  of  this  state 
which  authorize  actions  in  rem  against 
vessels  by  name  in  such  cases  are  not 
sustainable.  MitcheU  v.  The  Magnolia 
(1869)  45  Mo.  67;  Peish  ▼.  Same, 
Id.  69. 

A  lien  on  a  vessel  at  her  home  port 
for  repairs  and  supplies  is  not  a  "mari- 
time Uen,**  strictly  so  called,  of  which 
the  federal  courts  alone  have  jurisdic- 
tion, and  is  properly  enforceable  in  the 
state  courts  under  the  state  statutes; 
and,  nothing  appearing  to  the  contrary, 
it  will  be  presumed,  on  appeal,  in  favor 
of  the  court*s  jurisdiction,  that  the  port 
at  which  the  repairs  and  supplies  were 
furnished  was  a  home  port.  O.  EL 
Burke  Mfg.  Co.  v.  The  A.  Saltzman 
(1890)  42  Mo.  App.  85. 

The  remedy  given  by  the  "Act  for 
the  coUection  of  demands  against  ships, 
steamboats,  and  other  vessels"  (Nix. 
Dig.  p.  576)  may  be  pursued  in  the 
state  court  to  enforce  a  lien  for  a  debt 
contracted  in  building  a  vessel  at  a 
shipyard  in  New  Jersey,  as  such  a  con- 
tract is  not  exclusively  within  the  ad- 
miralty jurisdiction  of  the  United  States 
district  court  Elliot  v.  Edwards  (1869) 
34  N.  J.  Law  (5  Vroom)  96. 

2  Gen.  St.  N.  J.  p.  1961,  is  valid  in  so 
far  as  it  creates  a  lien  on  a  vessel  for 
supplies  and  repairs,  but  is  invalid  so 
far  as  it  attempts  to  provide  for  the 
enforcement .  of  the  lien  in  the  state 
court  by  proceedings  in  the  nature  of 
proceedings  in  rem  in  admiralty,  as  the 
lien  is  maritime,  and  under  the  Consti- 
tution and  laws  of  the  United  States 
the  jurisdiction  of  the  federal  admiralty 
court  of  such  proceedings  is  exclusive. 
Russel  V.  Myers  Excursion  &  Transfer 
Co.  (N.  J.  Ch.  1907)  67  A.  1016. 

Act  N.  Y.  April  24,  1862,  providing 
for  the  collection  of  demands  against 
vessels,  and  giving  a  lien  for  labor  and 
materials  furnished  to  vessels,  although 
inoperative  so  far  as  it  assumes  to  give 
a  lien  for  demands  for  repairs  and  sup- 
plies such  as  are  cognizable  in  admiral- 
ty, is  valid  in  giving  a  lien  for  labor 
and  materials  furnished  in  building  a 
vessel.  Sheppard  v.  Steele  (1870)  43 
N.  Y.  52,  3  Am.  Rep.  660. 

Rev.  St  N.  Y.  tit  8,  c.  8,  pt  3,  aar 
amended  by  Laws  1859,  c.  79,  providing 
for  a  special  proceeding  in  rem  against 
ships  by  attachment  to  enforce  a  lien 
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for  supplies,  etc.,  furnished  for  the  ase 
thereof,  is  void,  as  in  conflict  with  the 
exclusive  admiralty  jurisdiction  of  the 
United  States  courts.  Vose  v.  Cock- 
croft  (1871)  44  N.  Y.  416. 

Under  Const  art  3,  §  2,  giving  the 
courts  of  the  United  States  jurisdiction 
over  all  cases  of  admiralty  and  mari- 
time jurisdiction,  and  R.  S.  §  711,  em- 
bodied herein,  providing  that  "the  ju- 
risdiction vested  in  the  courts  of  the 
United  States  in  the  cases  and  proceed- 
ings hereinafter  mentioned  shall  be  ex- 
clusive of  the  courts  of  the  several 
states:  ♦  ♦  ♦  (3)  Of  all  civil  caus- 
es of  admiralty  and  maritime  jurisdic- 
tion, saving  to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  when 
the  common  law  is  competent  to  give 
it,"  it  was  held,  that  the  state  courts 
had  no  jurisdiction  of  equitable  actions 
to  enforce  maritime  liens.  Brown  v. 
Gray  (1893)  70  Hun,  261,  24  N.  Y. 
Supp.  61. 

A  lien  exists  under  the  maritime  law 
for  supplies  furnished  to  a  vessel  in 
the  port  of  a  state  in  which  her  owner 
does  not  reside;  but  a  suit  in  rem  to 
enforce  such  lien  cannot  be  maintain- 
ed in  a  state  court,  the  exclusive  juris- 
diction thereof  being  vested  in  the 
United  States  court  Dowell  v.  Goode 
(1874)  25  Ohio  St  390. 

Where  a  steamboat  on  which  a  lien 
for  supplies  is  claimed  has  been  sold, 
and  the  money  due  on  the  purchase 
price  is  brought  into  the.  state  to&n, 
and  the  construction  of  a  statute  of 
the  state  becomes  necessary,  the  state 
court  haflr  jurisdiction  to  construe  the 
statute,  and,  having  construed  it,  it  has 
jurisdiction  to  direct  to  whom  the  mon- 
ey shall  be  paid.  Sbailer  v.  Hanlon 
(1904)  26  Ohio  Cir.  Ct  R.  120. 

The  state  courts  have  jurisdiction  to 
enforce,  by  a  proceeding  in  rem,  liens 
given  by  its  laws  for  materials  furnish- 
ed in  constructing  domestic  vessels, 
notwithstanding  Judicial  Act  1789,  |  9, 
giving  the  United  States  district  courts 
exclusive  jurisdiction  of  all  maritime 
causes  of  action,  though  such  materials 
are  furnished  after  the  vessel  is  launch- 
ed. The  Victorian  (1893)  24  Or.  121, 
32  Pac  1040,  41  Am.  St  Rep.  838. 

Hill's  Code  Or.  §  3690,  so  far  as  it 
authorizes  a  proceeding  in  rem  in  the 
state  courts  to  enforce  a  lien  for  neces- 
sary supplies  furnished  a  vessel  in  her 
home  port,  is  invalid,  as  it  contravenes 
Const,  art  3,  §  2,  and  R.  S.  §  563,  and 
section  711  (embodied  herein),  which 
give  exclusive  jurisdiction  of  such  pro- 
ceedings to  the  district  courts  of  the 
United  States.  Portlond  Butchering 
Co.  V.  The  WiUapa  (1893)  25  Or.  71, 
34  Pac.  689. 

Acts  1871,  c.  154,  I  1,  creating  mari- 
time liens  on  domestic  ships  in  home 
ports,  is  inoperative  so  far  as  it  au- 
thorizes a  state  court  to  proceed  by  at- 
tachment, judgment,  and  execution 
against  the  vessel,  since  such  proceed- 
ings are  in  rem,  and  are  within  the  ez- 
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elusive  jurisdiction  of  the  federal  courts 
sitting  in  admiralty.  Weston  t.  Morse 
(1876)   40  Wis.  456. 

Where  a  vessel  has  a  lien  on  the  car- 
go in  its  possession,  enforceable  in  ad- 
miralty, a  state  court  cannot  preclude 
the  vessel  from  enforcing  such  lien  in 
admiralty,  or  deprive  it  of  such  pos- 
session while  the  lien  continues.  Ware- 
house &  Builders*  Supply  Co.  v.  Galvin 
(1897)  71  N.  W.  804,  96  Wis.  623. 

A  lien  to  be  enforced  by  proceeding 
in  rem,  given  by  a  statute  of  a  state 
for  repairs  or  supplies  furnished  to  a 
vessel  in  her  home  port,  is  in  the  na- 
ture of  a  maritime  lien,  and  may  be  en- 
forced in  admiralty  in  the  District 
Courts  of  the  United  States,  and  the 
jurisdiction  of  such  courts  is  exclusive. 
Fredericks  v.  James  Hees  &  Sons  Co. 
(1905)   135  Fed.  730,  68  C.  C.  A.  368. 

The  admiralty  courts  of  the  United 
States  have  exclusive  jurisdiction  to 
enforce  a  maritime  lien,  whether  cre- 
ated by  the  general  maritime  law  or 
by  a  state  statute.  The  Vigilant  (1907) 
151  Fed.  747,  81  O.  C.  A.  371. 

A  lien  on  a  vessel  for  supplies  given 
by  a  state  statute  cannot  be  enforced 
by  a  proceeding  in  rem  in  a  state  court 
if  the  vessel  is  one  employed  on  the 
navigable  waters  of  the  United  States, 
but  such  proceeding  can  only  be  main- 
tained in  a  court  of  admiralty.  Hitch - 
ings  V.  Olsen  (1911)  184  Fed.  305,  106 
C.  C.  A.  447. 

Where  the  lien  is  given  by  the  local 
law,  the  lienors  may  elect  to  enforce 
it  either  in  admiralty  or  in  the  state 
court.  Davis  v.  New  Brig  (D.  C.  1834) 
Fed.  Cas.  No.  3,643. 

The  seizure  of  a  water  craft,  under 
the  act  to  authorize  proceedings  against 
the  same  by  name,  and  her  subsequent 
delivery  to  the  owner  upon  bond,  and 
security  given  in  accordance  with  the 
fifth  section  of  that  act,  does  not  im- 
pair the  capacity  of  the  craft  to  incur 
the  liabilities  therein  described,  or 
those  arising  under  the  admiralty  laws 
of  the  United  States,  in  the  course  of 
her  employment  by  the  owner  after  such 
discharge.  Van  Valkenburg  v.  Kings- 
bury (1863)  14  Ohio  St.  353. 

The  lien  given  by  the  water  craft  law 
of  the  state,  on  contracts  for  repairs 
or  supplies  to  a  domestic  boat  or  craft 
engaged  in  interstate  commerce  on  the 
Ohio  river,  cannot  be  enforced  by  a  pro- 
ceeding in  rem  against  the  boat  or  craft 
in  the  state  court;  for  that  proceeding, 
in  such  cases,  is  within  the  exclusive 
jurisdiction  of  the  United  States  dis- 
trict court.  The  Petrel  v.  Dumont 
(1876)  28  Ohio  St.  602,  22  Am.  Rep. 
397. 

47.  Rights  of  seamen  in  generalw— 
Where  the  rights  of  a  seaman  are  di- 
rectly litigated,  with  the  owners  of  a 
vessel, — such  as  an  action  for  neglect 
of  a  seaman  by  the  vessel's  officers 
while  sick  during  a  voyage,— a  state 
court  has  jurisdiction  concurrently 
with    that    of    a    court    of    admiralty. 


Moseley  v.  Scott  (Ohio,  1866)    5  Am. 
Law  Reg.  (N.  S.)  699. 

48.  Claims  for  wagesw— Attach ni en t 
in  state  court  not  defeated  by  »ieizur<? 
of  vessel  under  process  of  federal  court 
of  admiralty  upon  a  libel  for  spiimun's 
wages.  Taylor  v.  Carryl  (1S"jT)  20 
How.  583,  594,  15  L.  Ed.  1028. 

The  attachment  of  freight  monejB  in 
the  hands  of  third  persons  by  ii  sheriff 
under  process  from  the  state  court  will 
not  prevent  the  marshal  from  levying 
process  upon  it  in  a  suit  in  rem  by  sea- 
men  to  recover  their  wages,  i^o  as  to 
give  jurisdiction  to  the  district  court 
in  admiralty.  The  Sailor  Prince  (D.  C. 
1867)  Fed.  Cas.  No.  12,218. 

Service  of  monition  by  the  United 
States  marshal  for  seaman's  waives,  up- 
on parties  owing  freight  moneys,  does 
not  place  the  fund  beyond  the  reach  of 
en  attachment  subsequently  issued  from 
the  state  court  to  the  sherllT  of  the 
county,  in  an  action  brought  by  aD other 
against  the  owner  of  the  ve^Bel.  The 
Olivia  A.  Carrigan  (D.  C.  1881)  7  Fed. 
507. 

The  district  court  will  refn»<^  a  mo- 
tion to  dismiss  a  libel  on  a  bnat  for 
E>eamen's  wages,  based  upon  the  j^round 
that  the  boat  is  in  the  custody  of  a 
state  court  under  a  former  levy,  where 
it  appears  that  such  levy  was  upon  a 
half  interest  only;  but  will  atny  pro- 
ceedings until  the  termination  of  litiga- 
tion in  the  state  court,  and  \vill  give 
notice  at  the  sheriff's  sale  of  the  li- 
belant's claim  for  wages.  The  Edith 
(D.  C.  1888)  34  Fed.  927. 

A  suit  in  rem  against  a  Mi^^^lBsippi 
river  steamboat  for  the  wages  of  one 
of  her  crew,  where  the  contract  of  hir- 
ing was  made  in  the  port  of  nnother 
state,  and  the  cause  of  action  accrued 
on  the  river  outside  the  territorial  ju- 
risdiction of  the  state  where  the  Huit 
is  brought,  is  within  the  exclusive  ju- 
risdiction of  the  admiralty.  Connelly 
V.  The  Bee  (1867)  40  Mo.  263. 

49.  Limitation  of  liabliity.—Sf  e  note, 
ante,  as  to  "Saving  of  Common- Law  or 
Statutory  Remedy." 

Admiralty  has  exclusive  jurisrlictioti 
of  a  proceeding  under  Act  M:irch  3, 
1851,  by  vessel  owners  to  limit  their 
liability.  In  re  Providence  &  N.  Y.  8.  ■ 
S.  Co.  (D.  C.  1872)  Fed.  Caa.  No.  11,- 
451. 

Where  proceedings  by  a  vessel  owner 
for  limitation  of  liability  have  l*een  in- 
stituted in  a  court  of  admiralty  pending 
an  action  by  a  damage  claimant  in  a 
state  court  whch  has  not  been  tried,  the 
court  of  admiralty  has  no  power  to 
allow  the  question  of  liability  to  be  lit- 
igated and  determined  in  the  state  court 
over  petitioner's  objection.  The  Re- 
vere (D.  C.  1911)  191  Fed.  2S3, 

A  proceeding  under  R.  S.  |  4284. 
post,  §  8022,  providing  that,  in  an  ac- 
tion against  an  owner  of  a  vessel  for 
damages,  defendant  may  take  njipropri- 
ate  proceedings  **in  any  court"  for  the 
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purpose  of  apportioning  the  snm  to 
which  his  liability  is  Umited  by  R.  S. 
§  428S,  post,  §  8021,  can  be  maintained 
only  in  a  court  of  admiralty  (Norwich 
Co.  V.  Wright  [1871]  80  U.  S.  [13  Wall] 
104,  20  L.  Ed.  585);  and  therefore,  in 
an  action  against  a  shipowner  for  in- 
juries to  plaintiff  while  standing  on  a 
pier,  caused  by  a  collision  of  the  vessel 
with  the  pier,  defendant  cannot  enforce 
the  limitation  of  liability,  as  such  ac- 
tion is  not  within  the  admiralty  juris- 
diction. Elwell  V.  Bender  (1894)  79 
Hun,  243,  29  N.  Y.  Supp.  357. 

That  the  Pennsylvania  law  forbids  a 
carrier  from  limiting  its  liability  for 
negligence,  while  the  federal  laws  limit 
the  liability  of  the  owner  of  a  vessel  in 
the  operation  of  which  a  person  is  in- 
jured to  the  amount  or  value  of  the 
interest  of  the  owner  in  the  vessel  and 
freight,  does  not  deprive  the  state 
courts  of  jurisdiction  of  an  injury  ac- 
tion against  a  ferry  company,  but  the 
company  may  make  its  defense  of  limit- 
ed liability  and  have  a  special  finding  as 
to  the  value  of  the  vessel.  Amos  v. 
Delaware  River  Ferry  Co.  of  New  Jer- 
sey (1910)  77  A.  12,  228  Pa.  362. 

50.  Suits  for  possession  of  vesseisw— 

There  is  nothing  in  the  laws  of  the 
United  States  impairing  the  concurrent 
jurisdiction  of  the  state  courts  over 
suits  for  the  possession  of  ships,  where 
the  title  of  the  defendant  was  derived 
under  a  marshal's  deed.  Daily  v.  Doe 
(D.  C.  1880)  3  Fed.  903. 

5i.  Partition    and    saie    of   vessel.— 

See,  also,  note,  ante,  as  to  Liens. 

An  equitable  action  by  one  part  own- 
er of  a  steamboat  against  another  part 
owner  for  a  partition  of  the  boat  by  a 
sale  and  for  an  accounting  is  not  a 
"civil  cause  of  admiralty  and  maritime 
jurisdiction,*'  within  R.  S.  §  563,  giving 
the  district  courts  of  the  Uiiited  States 
exclusive  cognizance  of  such  causes. 
Swain  v.  Knapp  (1884)  32  Minn.  429, 
21  N.  W.  414. 

Where  a  ship  is  owned,  in  unequal 
proportions,  by  several  persons,  who 
cannot  agree  upon  the  sale,  or  mode  of 
using  it,  the  supreme  court  of  the  state 
has  jurisdiction  of  an  action  by  one 
owner  to  procure  the  appointment  of 
a  receiver,  the  sale  of  the  vessel,  and 
the  division  of  the  proceeds  among  the 
owners.  The  jurisdiction  of  admiralty 
is  not  exclusive  in  such  a  case.  An- 
drews V.  Betts  (N.  Y.  1876)  8  Hun, 
322. 

R.  S.  §  563,  provides  that  the  federal 
district  courts  shall  have  exclusive  ju- 
risdiction in  admiralty  and  maritime  ju- 
risdiction, "saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to 
give  it."  Held,  that  the  federal  courts 
did  not  have  exclusive  jurisdiction  of  a 
suit  to  partition  a  vessel  between  sev- 
eral owners,  but  that  such  suit  was 
maintainable  in  the  state  courts.    Rey- 
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nolds  V.  Nielson  (1903)  93  N.  W.  455, 
116  Wis.  483,  96  Am.  SL  Rep.  1000. 

IV.  SEIZURES  AND  PRIZES 

52.  Seizures.— See,  also,  notes  under    . 
§  991(3),  ante,  and  under  Const  ait 
3,  i  2,  cl.  1,  as  to  "Cases  of  Admiralty 
and  Maritime  Jurisdiction." 

The  federal  courts  have  exclusive  ju- 
risdiction of  all  seizures  made  on  land 
or  water  for  a  breach  of  the  laws  of 
the  United  States,  and  any  intervention 
of  a  state  authority  which,  by  taking 
the  thing  seized  out  of  the  hands  of 
the  United  States  officer,  may  obstruct 
the  exercise  of  such  jurisdiction,  is  un- 
lawful. Slocum  v.  Mayberry  (1817) 
2  Wheat  1,  9,  4  L.  Ed.  169. 

Whether  a  seizure  for  a  forfeiture 
under  the  laws  of  the  United  States  be 
rightful  or  not  is  a  question  to  be  de- 
cided exclusively  by  the  admiralty 
courts,  and  their  decrees  thereon  are 
final  Slocum  v.  Mayberry  (1817)  15 
U.  S.  (2  Wheat)  1,  4  L.  Ed.  169;  Gel- 
ston  V.  Hoyt  (1818)  16  U.  S.  (3 
Wheat)  246,  4  L.  Ed.  381;  Buchannan 
V.  Biggs  (Pa.  1797)  2  Yeates,  232. 

The  principle  that  in  the  case  of  con- 
flicting authorities  under  a  state  and 
federal  process,  and  to  avoid  unseemly 
collision  between  them,  the  question  as 
to  which  authority  should  for  the  time 
prevail  does  not  depend  on.  the  rights 
of  the  respective  parties  to  the  proper- 
ty seized,  whether  the  one  was  par- 
amount to  the  other,  but  on  the  ques- 
tion which  jurisdiction  had  first  at- 
tached by  the  seizure  and  custody  of 
the  property  under  its  process,  is  equal- 
ly applicable  to  the  case  of  property 
attached  under  mesne  process,  for  the 
purpose  of  awaiting  the  final  judg- 
ment, as  in  the  case  of  property  seized 
in  admiralty,  and  the  proceedings  in 
rem.  Freeman  v.  Howe  (1860)  65  U. 
S.  (24  How.)  450,  16  L.  Ed.  749. 

A  person  holding  himself  aggrieved 
through  a  wrongful  attachment  in  exe- 
cution by  a  United  States  marshal  act- 
ing under  authority  of  a  United  States 
court  must  seek  redress  in  that  court 
He  has  not  recourse  for  that  purpose 
to  the  courts  of  the  several  states. 
CoveU  V.  Heyman  (1884)  4  Sup.  Ot 
355,  359,  111  U.  S.  176,  28  L.  Ed.  390. 

When  the  jurisdiction  of  a  court  of 
admiralty  over  a  res  has  attached  by 
the  filing  of  a  libel  and  seizure  under 
process,  garnishment  proceedings  sub- 
sequently begun  in  a  state  court  to  at- 
tach the  debt  arising  out  of  the  res 
which  the  libel  seeks  to  enforce,  are 
an  infringement  of  such  jurisdiction, 
and  are  vain,  nugatory,  and  void.  C^lark 
V.  Five  Hundred  and  Five  Thousand 
Feet  of  Lumber  (1894)  65  Fed.  236, 
12  C.  C.  A.  628. 

The  United  States  courts  alone  have 
jurisdiction  to  decide  upon  the  validity 
of  seizures,  made  by  officers  of  the 
United  States,  under  the  laws  of  con- 
gress,  where    the   proceedings    are   in 
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rem,  or  where  the  action  devests  the 
officer  of  the  possession  of  the  proper- 
ty seized.  Stoughton  v.  Mott  (1841) 
13  Vt  175. 

53.  Prize.— Where  the  subject  of  liti- 
gation depends  upon  the  question  of 
prize  or  no  prize,  it  is  completely  with- 
in the  cognizance  of  the  district  courts. 
U.  S.  V.  Bright  (C.  C.  1809)  Fed.  Gas. 
No.  14,647. 

The  prize  courts  of  the  United  States 
have  exclusive  jurisdiction,  though  the 
capturing  vessel  were  fitted  out  of  a 
port  of  the  United  States,  in  violation 
of  the  neutrality  of  the  United  States, 
or  of  the  act  of  congress  of  June  6, 
1794.  Novion  v.  Hallett  (N.  Y.  1819) 
16  Johns.  327;  Hallett  v.  Lamothe 
(1819)  7  N.  0.  279. 

V.  CASES    ARISING    UNDER    PAT- 
ENT OR  COPYRIGHT  LAWS 

(A)  Patent  laws 

54.  Effect  of  subsequent  enactment 
as  repeal  of  provision^— This  clause  was 
not  repealed  by  Act  March  3»  1875; 
and  neither  can  therefore  be  repealed 
by  Act  March  3,  1887,  which  only  pur- 
ports to  amend  the  former  act.  Both 
acts  merely  refer  to  those  cases  where 
the  state  and  federal  courts  have  con- 
current jurisdiction.  Miller-Magee  Co. 
V.  Carpenter  (C.  C.  1888)  34  Fed.  433. 

55.  Construction  of  provision.— To 
constitute  an  action  arising  under  the 
patent  laws  of  the  United  States,  plain- 
tiff must  set  up  some  right,  titie  or  in- 
terest under  the  patent  laws  or  at  least 
make  it  appear  that  some  right  or 
privilege  under  those  laws  will  be  de- 
feated by  one  construction  or  sustain- 
ed by  the  opposite  construction  of  those 
laws.  St  Louis  Street  Flushing  Ma- 
chine Co.  V.  Sanitary  Street  Flushing 
Machine  Co.  (1908)  161  Fed.  725,  88 
C.  C.  A.  585;  Lefkowitz  v.  Foster 
Hose  Supporter  Co.  (O.  C.  1908)  161 
B'ed.  367. 

This  statute  was  intended  to  reach 
suits  where  the  amount  in  dispute  was 
less  than  two  thousand  dollars  on  ac- 
count of  the  importance  of  the  points 
sometimes  raised,  and  the  convenience 
of  having  the  decisions  on  patents  uni- 
form by  being  finally  settled  by  one 
tribunal,  such  as  the  Supreme  Court. 
Wlien  the  court  below  allows  a  writ 
of  error  under  the  discretion  vested  in 
the  court  by  this  special  provision,  the 
writ  must  be  on  the  whole  case.  Hogg 
V.  Emerson  (1848)  6  How.  437,  477, 
12  li.  Ed.  505. 

This  section  is  not  in  conflict  with 
Act  March  3,  1875,  |  1,  and  except  as 
modified  by  statutes  conferring  juris- 
diction on  the  circuit  courts  in  special 
cases,  still  remains  in  force.  U.  S.  v. 
Mooney  (1885)  6  Sup.  Ct  304,  306, 116 
U.   S.  104.  29  L.  Ed.  550. 

The  jurisdiction  of  federal  courts  of 
all  cases  arising  under  the  patent  right 
or  copyright  laws  of  the  United  States, 


is  exclusive.  U.  S.  v.  American  Bell 
Telephone  Co.  (1895)  16  Sup.  Ct  69, 
70,  159  U.  S.  548,  40  L.  Ed.  255. 

This  clause  does  not  deprive  the  state 
courts  of  power  to  determine  questions 
arising  imder  the  patent  laws;  for 
there  is  a  clear  distinction  between  a 
case  and  a  question  arising  under  those 
laws.  The  former  arises  when  the 
plaintiff,  in  his  opening  pleading,  sets 
up  a  right  under  the  patent  laws  as  a 
ground  of  recovery,  and  then  the  state 
courts  have  no  jurisdiction.  The  latter 
may  appear  in  the  plea,  answer,  or  tes- 
timony, and  the  state  courts  are  au- 
thorized to  decide  them.  Pratt  v.  Paris 
Gaslight  &  Coke  Co.  (1897)  18  Sup. 
Ct  62,  168  U.  S.  255,  42  L.  Ed.  458. 

The  federal  courts  have  no  jurisdic- 
tion where  the  controversy  is  not  as 
to  the  construction,  validity,  or  in- 
fringement of  patents,  that  is,  a  con- 
troversy as  to  the  title  or  ownership 
of  them,  not  depending  on  the  laws  of 
the  United  States,  but  on  general  prin- 
cipals of  equity  growing  out  of  the 
contracts.  Montgomery  Palace  Stock- 
Car  Co.  V.  Street  Stable-Car  Line  (C. 
C.  1890)  43  Fed.  329,  330. 

Under  this  section  and  section  991(7), 
the  circuit  court  has  original  and  exclu- 
sive jurisdiction  of  all  patent  suits  with- 
out regard  to  the  citizenship  of  the 
parties,  or  of  the  amount  in  contro- 
versy. United  Shoe  Machinery  Co.  v. 
Duplessis  Independent  Shoe  Machinery 
Co.  (C.  C.  1904)  133  Fed.  930. 

Other  courts  may  entertain  jurisdic- 
tion of  suits  for  the  enforcement  of 
contracts  founded  upon  patents.  Morse 
Arms  Mfg.  Co.  v.  U.  S.  (1880)  16  Ct 
CI.  296. 

Patent  rights  form  the  subject  of  two 
distinct  classes  of  cases;  the  one  for 
an  infringement  of  a  right,  the  other 
ex  contractu.  Jurisdiction  of  the  for- 
mer is  exclusively  in  the  Federal,  of 
the  latter  exclusively  in  the  State, 
courts.  GiU  v.  U.  S.  (1890)  25  Ct  CI. 
415. 

The  courts  of  the  United  States  have 
exclusive  jurisdiction  of  all  suits  for 
the  purpose  of  settling  conflicting  claims 
to  a  patent  Gibson  v.  Woodworth  (N. 
Y.  1840)  8  Paige,  132. 

Only  a  federal  court  has  jurisdiction 
of  a  suit  to  enjoin  an  unauthorized  use 
of  a  patented  process.  Eastern  Ex- 
tracting Co.  V.  Greater  New  York  Ex- 
tracting Co.  (1908)  110  N.  Y.  S.  738, 

126  App.   Div.  928. 

If  a  case  arises  under  a  contract, 
and  is  to  enforce  a  covenant,  the  fact 
that  it  also  involves  a  question  under 
the  patent  laws  will  not  make  it  a 
case  arising  under  the  patent  laws  so 
as  to  give  the  federal  courts  exclusive 
jurisdiction.  New  York  Phonograph 
Co.  V.  Davega  (1908)  111  N.  Y.  S.  303, 

127  App.  Div.  222. 

The  rule  is  that,  if  suit  is  brought 
to  enforce  contract  rights,  it  carries 
with  it  the  whole  case,  and  the  state 
courts  have  jurisdiction;  and,  vice  ver- 
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sa,  if  the  suit  is  brought  to  enforce 
patent  rights,  though  a  contract  may 
be  involved,  the  federal  courts  have 
jurisdiction.  Couch  Patents  Co.  v.  Her- 
man (1910)  121  N.  Y.  S.  978,  137  App. 
Div.  297. 

This  clause  does  not  preclude  the 
state  courts  from  passing  on  patents, 
their  validity,  infringement,  nati^re,  or 
extent,  where  the  inquiry  arises  mere- 
ly as  incidental  part  of  an  action  for 
libel.  Wittemann  Bros.  v.  Wittemann 
Co.  (1914)  151  N.  Y.  S.  813,  88  Misc. 
Rep.  266,  order  affirmed  (1915)  152 
N.  Y.  S.  1150. 

56.  Domicile  affecting   Jurisdiction^— 

Diversity  of  citizenship  is  not  essential 
to  jurisdiction  of  patent  right  cases. 
St.  Louis  Street  Flushing  Machine  Ck>. 
V.  Sanitary  Street  Flushing  Machine 
Co.  (1908)  161  Fed.  725,  726,  88  C.  C. 
A.  585;  United  Shoe  Machinery  Co.  v. 
Duplessis  Independent  Shoe  Machinery 
Co.  (C.  C.  1904)  133  Fed.  930,  931; 
Thomson-Houston  Electric  Co.  v.  Elec- 
trose  Mfg.  Co.  (C.  C.  1907)  155  Fed. 
543,  547. 

In  a  suit  in  which  the  jurisdiction  of 
the  federal  court  is  founded  wholly  or 
partly  upon  the  patent  laws  of  the 
United  States,  a  corporation  organized 
under  the  laws  of  another  state  cannot 
be  sued  in  a  state  where  it  does  busi- 
ness by  citizens  of  a  third  state.  Adri- 
ance,  Piatt  Co.  v.  McCormick  Harvest- 
ing Mach.  Co.  (C.  C.  1892)  55  Fed. 
287,  288,  affirmed  (1893)  56  Fed.  918,  6 
C.  C.  A.  168. 

This  section  was  not  affected  by  the 
act  of  1888  requiring  suits  to  be 
brought  in  the  district  whereof  the  de- 
fendant is  an  inhabitant  Lederer  v. 
Rankin  (C.  C.  1898)  90  Fed.  449,  450. 

57.  Jurisdiction  of  state  courts  In 
general.— The  state  courts  have  no  ju- 
risdiction of  causes  arising  under  the 
laws  of  the  United  States  respecting 
patent  rights.  Parsons  v.  Barnard  (N. 
Y.  1810)  7  Johns.  144;  Livingston  v. 
Van  Ingen  (N.  Y.  1812)  9  Johns.  507; 
Hovey  v.  Rubber-Tip  Pencil  Co.  (1874) 
57  N.  Y.  119,  15  Am.  Rep.  470;  New 
York  Phonograph  Co.  v.  Davega  (1908) 
111  N.  Y.  S.  363,  127  App.  Div.  222. 

Questions  of  the  existence,  validity, 
or  construction  of  letters  patent  for  in- 
ventions, when  arising  collaterally  in 
a  suit  in  a  state  court,  must  be  there 
tried  and  determined.  Nash  v.  Lull 
(1869)  102  Mass.  60,  3  Am.  Rep.  435; 
David  V.  Park  (1870)  103  Mass.  501; 
Holt  V.  Silver  (1897)  48  N.  E.  837,  169 
Mass.  435;  Billings  v.  Ames  (1862)  32 
Mo.  265. 

Even  if  a  card  index  system  installed 
by  a  city  treasurer  and  his  deputy  is 
patentable  and  patented,  the  state 
courts  are  not  ousted  of  jurisdiction  of 
proceedings  between  the  officers  and  the 
city  to  determine  their  rights  to  the 
card  system  by  the  fact  that  rights 
claimed  or  denied  as  growing  out  of  the 

(1868) 


patent  are  incidentally  involved.  Rob- 
ison  y.  Fishback  (Ind.  1911)  93  N.  E. 
666. 

The  state  court  has  jurisdiction  of  a 
suit  in  equity  to  determine  the  owner- 
ship of  letters  patent  and  for  an  ac- 
counting for  the  use  thereof.  American 
Circular  Loom  Co.  v.  Wilson  (1906)  84 
N.  E.  133,  198  Mass.  182. 

The  rights  of  parties  claiming  under 
different  patents  cannot  be  litigated  in 
the  state  courts.  Garver  v.  Bement 
(1888)  37  N.  W.  63,  69  Mich.  149. 

While  a  state  court  has  no  jurisdic- 
tion to  try  disputed  claims,  under  pat- 
ents granted  by  the  United  States  gov- 
ernment, it  may  restrain  a  publication 
which,  while  asserting  a  claim  under 
letters  patent,  substantially  charges 
that  another  person  is  prosecuting  a 
business  that  is  an  unlawful  interfer- 
ence with  claimant's  rights.  Croft  v. 
Richardson  (N.  Y.  1880)  59  How.  Prac. 
356. 

A  state  court  cannot  entertain  a  suit 
to  enjoin  the  unlawful  use  of  patented 
articles.  Kayser  v.  Arnold  (N.  Y.  1886) 
41  Hun,  275. 

The  supreme  court  has  jurisdiction  to 
adjudge  as  to  the  rights  to  an  inven- 
tion, as  property  wrongfully  diverted 
from  one  person  by  another,  on  the  the- 
ory of  a  violation  of  trust  relations  and 
obligations.  Annin  y.  Wren  (N.  ¥. 
1887)  44  Hun,  352. 

A  cause  of  action,  although  relating 
to  the  subject-matter  of  a  patent  right, 
is  within  the  jurisdiction  of  the  state 
courts,  if  it  does  not  involve  the  validity 
of  the  patent  right  Blakeney  y.  Goode 
(1876)  30  Ohio  St  350. 

The  state  courts  have  jurisdiction  of 
a  cause  of  action  relating  to  the  sub- 
ject-matter of  a  patent  right,  although 
the  federal  courts  have  exclusive  ju- 
risdiction to  decide  whether  a  patent 
could  issue  upon  an  alleged  invention. 
Maurice  v.  Devol  a883)  23  W.  Va.  247. 

58.  Licenses  and  contracts. — State 
courts  have  jurisdiction  of  questions 
arising  out  of  contracts  concerning  pat- 
ent rights  when  the  validity  of  the  pat- 
ent is  not  directly  involved.  Ingalls  v. 
Tice  (C.  C.  1882)  14  Fed.  352;  Carle- 
ton  V.  Bird  (1900)  47  A.  154,  M  Me. 
182;  Potterton  v.  Condit  (1914)  105  N. 
E.  443,  218  Mass.  216;  Beavers  v. 
Spinks  (1899)  26  So.  930,  77  Miss.  346; 
Mayer  v.  Hardy  (1891)  127  N.  Y.  125, 
27  N.  E.  837,  reversing  (1889)  53  Hun, 
630,  7  N.  Y.  Supp.  947;  Standard  Com- 
bustion Co.  y.  Farr  (Ohio  Com.  PI. 
1885)  14  Wkly.  Law  BuL  201;  Hotch- 
kiss  V.  Fitzgerald  Patent  Prepared  Plas- 
ter Co.  (1895)  41  W.  Va.  357.  23  S.  E. 
576. 

A  decision  of  a  state  court  in  an  ac* 
tion  between  citizens  of  the  same  state 
on  an  agreement  granting  an  exclusive 
license  to  sell  a  patented  article  is  not 
a  decision  of  any  question  arising  un- 
der the  patent  laws  of  the  United 
States.    Dale  Tile  Mfg.  Co.  ▼.  Hyatt 
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(1888)  8  Sup.  Ct  756,  759,  125  U.  S. 
46,  31  L.  Ed.  683. 

The  state  court  can  entertain  and 
adjudicate  a  suit  against  a  patentee  for 
specific  performance  of  a  contract  al- 
leged to  have  been  made  between  de- 
fendant and  complainant,  by  which  the 
latter  was  to  have  the  right  to  make 
and  use  the  patented  article,  though  an 
appeal  is  pending  in  the  supreme  court 
of  the  United  States  from  a  judgment 
of  the  circuit  court  dismissing  a  suit 
brought  against  complainant  by  the  pat- 
entee for  infringement  of  the  patent 
Marsh  v.  Nichols  (1891)  140  U.  S.  344, 
11  Sup.  Ct  798,  35  L.  Ed.  413,  affirm- 
ing (1886)  61  Mich.  509,  28  N.  W.  699. 

In  an  action  for  the  price  of  a  pat- 
ented machine  sold,  a  state  court  has 
jurisdiction  to  entertain  the  defense 
that  the  patent  was  invalid,  and  the 
machine  an  infringement  upon  other 
patents,  and  to  receive  evidence  tend- 
ing to  show  these  facts,  since  such  ques- 
tions arise  only  collaterally.  Pratt  v. 
Paris  Gaslight  &  Coke  Co.  (1897)  18 
Sup.  Ct.  62,  168  U.  S.  255,  42  L.  Ed. 
458,  affirming  (1895)  40  N.  E.  1032,  155 
DL  531. 

So  much  of  a  bill  as  charges  defend- 
ants with  inducing  patent  licensees 
from  plaintiflE  to  sell  devices  embodying 
the  patents  in  a  manner  not  permitted 
by  their  licenses  and  praying  for  an  in- 
junction, presents  a  case  arising  under 
the  patent  laws  of  which  a  federal  court 
has  jurisdiction.  Geneva  Furniture 
Mfg.  Co.  V.  S.  Karpen  &  Bros.  (1915) 
35  Sup.  Ct  788.  238  U.  S.  254,  59  L. 
Ed.  1295. 

A  suit  for  infringement  of  a  patent 
resulting  from  breach  of  a  contract  of 
license,  the  construction  of  the  contract 
being  the  only  question  involved,  is  not 
within  the  jurisdiction  of  a  federal 
court  McMullen  v.  Bowers  (1900)  102 
Fed.  494,  496,  42  C.  C.  A.  470. 

The  subject-matter  of  contracts  made 
in  relation  to  patents  not  involving 
their  validity  or  infringement  does  not 
give  federal  courts  jurisdiction,  the 
rights  of  the  patentee  under  the  patent 
laws  must  be  directly  and  not  collater- 
ally brought  in  issue  to  give  jurisdic- 
tion. Teas  V.  Albright  (C.  C.  1882)  13 
Fed.  406,  411,  affirmed  (1883)  1  Sup.  Ct 
550,  106  U.  S.  613,  27  L.  Ed.  295. 

Where  there  appears  to  be  a  subsist- 
ing license  between  the  parties,  the  ju- 
risdiction of  the  court  under  the  patent 
law  will  not  be  extended  to  cover  a  suit 
to  enforce  the  terms  of  the  license  or 
forfeit  the  license  on  the  ground  that 
its  terms  have  been  violated;  but  where 
a  suit  is  brought  for  infringement  and 
the  existence  of  a  license  is  alleged  and 
denied,  it  is  competent  for  the  court  to 
determine  whether  there  was  a  subsist- 
ing license  between  the  parties.  Ham- 
macher  v.  Wilson  (C.  C.  1886)  26  Fed. 
239,  240,  appeal  dismissed  (1892)  12 
Sup.  Ct  991,  145  U.  S.  662,  36  L.  Ed. 
853. 

A  suit  between  citizens  of  the  same 
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state  cannot  be  sustained  in  a  federal 
court,  as  arising  under  the  patent  laws 
of  the  United  States,  where  the  de- 
fendant admits  the  validity  and  use  of 
the  letters  patent,  and  a  contract  is 
shown  governing  the  rights  of  the  par- 
ties in  the  use  of  the  invention.  Wash- 
burn &  Moen  Mfg.  Co.  v.  Cincinnati 
Barbed  Wire  Fence  Co.  (O.  C.  1890) 
42  Fed.  675,  678. 

Where  the  right  to  manufacture  and 
sell  certain  patented  improvements  was 
dependent  on  the  performance  of  a  con- 
dition contained  in  the  agreement,  the 
question  of  breach  of  the  condition  must 
be  first  settled  in  favor  of  plaintiff  be- 
fore the  federal  courts  can  have  ju- 
risdiction for  the  unauthorized  manu- 
facture and  sale  of  the  articles.  Routh 
V.  Boyd  (C.  C.  1892)  51  Fed.  821,  823. 

The  federal  courts  have  no  jurisdic- 
tion, under  the  patent  laws,  of  a  bill 
which  seeks  first  to  have  a  license  de- 
clared forfeited  for  nonperformance  of 
conditions,  and  then  to  have  the  acts  of 
defendants  declared  an  infringement, 
and  the  usual  remedies  of  injunction 
and  accounting  decreed.  The  proper 
course  would  be  to  obtain  a  decree  of 
rescission  from  a  state  court,  and  then 
sue  for  infringement  in  a  federal  court 
Standard  Dental  Mfg.  Co.  v.  National 
Tooth  Co.  (C.  C.  1899)  95  Fed.  291. 

State  courts  have  jurisdiction  to  try 
an  action  for  damages  for  the  violation 
of  a  contract  based  upon  patent  rights, 
even  if  the  defense  be  the  invalidity  of 
the  patent  or  that  its  scope  did  not  in- 
clude the  articles  involved.  Buffalo 
Specialty  Co.  v.  Gougar  (Colo.  App. 
1914)  144  P.  325. 

Where  a  pretended  assignee  of  a  pat- 
ent conveyed  a  license  to  another  for 
an  agreement  to  pay  certain  royalties, 
the  state  courts  have  jurisdiction,  in  a 
suit  by  the  ow^ner  of  the  patent,  to 
compel  such  licensee  to  account  to  him 
for  the  royalties;  such  a  suit  not  being' 
for  an  infringement.  Rhodes  v.  Ash- 
urst  (1898)  52  N.  E.  118,  176  111.  351, 
affirming  judgment  (1897)  71  111.  App. 
242. 

On  a  bill  for  an  accounting  and  for 
specific  performance  of  a  contract  un- 
der which  complainant  agreed  to  assign 
to  defendant's  predecessor  patents  on 
a  certain  combination,  if  taken  out  by 
him,  contentions  that  a  patent  was  im- 
properly refused  to  complainant  and 
improperly  granted  to  such  officer  as 
the  original  inventor  are  not  within  the 
jurisdiction  of  the  state  courts.  Fors- 
ter  V.  Brown  Hoisting  Mach.  Co.  (1914) 
185  111.  App.  528. 

An  action  to  recover,  upon  an  alleged 
contract,  the  value  of  the  use  of  a 
process  for  which  the  plaintiff  had  a 
patent,  is  not  a  case  arising  under  the 
patent  laws  of  the  United  States,  and 
therefore  the  state  court  has  jurisdic- 
tion. Taylor  v.  De  Lime  (1889)  11  Ky. 
Law  Rep.    (abstract)   258. 

Where,  in  a  suit  to  recover  a  license 
fee  for  the  use  of  a  patented  apparatus, 
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4]^f<>ndai]t  denied  the  o«e  of  the  ap- 
paratuji  during  the  period  sned  for, 
and  alloi^^fd  that  the  implementa  ased 
by  him  w*»re  not  covered  by  the  patent, 
and  plaintiff  replied  that  the  apparatus 
and  method  nsed  by  defendant  during 
the  period  were  suffiMently  like  his  pat* 
ent  to  constitute  an  infringement,  a 
Mtate  court  is  not  deprived  of  its  ju- 
risdiction by  reason  of  these  conten- 
tions; the  fact  that  a  question  arising 
under  the  patent  laws  is  incidentally 
involved  in  the  litigation  not  being  a 
sufficient  foundation  for  exclusive  fed- 
eral jurisdiction.  Carleton  v.  Bird 
(KKH))  47  A.  154,  94  Me.  182. 

Ktate  courts  have  jurisdiction  of  ac- 
tions to  restrain  violations  of  cove- 
nants under  seal,  though  the  validity  of 
a  patent  is  questioned  in  the  pleadings. 
Green  v.  Wilson  (1870)  21  N.  J.  Eq. 
(6  (3.  E.  Green)  211. 

The  state  courts  have  jurisdiction  to 
Interfere  by  injunction  in  favor  of  the 
discoverer  or  inventor  of  an  improve- 
ment or  device,  even  though  patentable, 
against  a  person  who  is  about  to  di- 
vulge the  secret,  in  violation  of  his 
agreement  with  the  plaintiff.  Hammer 
▼.  Karnes  (N.  Y.  1883)  26  How.  Prac. 
174. 

Tlie  state  courts  may  take  jurisdic- 
tion of  a  controversy  arising  out  of  an 
express  contract  concerning  a  patent, 
although  questions  of  patent  rights 
may  arise  incidentally..  Creighton  ▼. 
Ilaggerty  (1884)  50  N.  Y.  Super.  Ct. 
(18  Jones  &  S.)  9. 

The  state  courts  have  jurisdiction  of 
an  action  to  enforce  the  forfeiture  of 
n  license  to  manufacture  and  sell  pat- 
ented articles,  for  the  breach  of  condi- 
tions contained  in  the  license  itself,  and 
declared  by  it  to  entail  such  forfeiture. 
Hyatt  V.  Ingalls  (1801)  124  N.  Y.  93, 
20  N.  E,  285,  affirming  (1883)  49  N. 
Y.  Super.  Ct.   (17  Jones  &  S.)  375. 

An  action  to  determine  whether  a  li- 
cense to  make  and  sell  a  patented  arti- 
cle has  been  given  is  cognizable  by  the 
state  courts,  since  it  does  not  arise 
"under  the  patent  laws  of  the  United 
States."  Waterman  v.  Shipman  (1801) 
130  N.  Y,  301.  29  N,  E.  Ill,  reversing 
{ISm)  Tm  Hun,  Oil,  8  N.  Y.  Supp.  814. 

In  an  action  for  royalties  reserved  in 
a  license,  an  averment  in  the  answer 
that  the  machines  manufactured  by  de- 
fendant do  **not  infringe**  the  patent 
does  not  raise  an  issue  of  infringement, 
so  as  to  deprive  the  state  court  of  ju- 
risdiction*  Denise  v.  Swett  (1893)  68 
Hun»  ISS,  22  N.  Y.  Supp.  OTkX 

The  fact  that  plaintiff  would  have  a 
rt»nuMly  in  a  circuit  .\nirt  of  the  United 
States  for  the  infringt^ment  of  a  patent 
does  not  deprive  him  of  his  remedy  in 
the  st.ite  i\>urt»  for  the  violation  of  the 
terms  and  cvMulitions  of  a  contract  for 
the  manuf«oture  of  such  patent,  Gor- 
don T.  rvokebaoh  (Ohio  D.  C.  1S8S>  12 
Wklv.  I-aw  BuL  H»X 

The  fetleral  cv">urts  have  no  exclusive 
jurisdiction  of  an  acUon  for  breach  of 


contract  based  on  an  ast  which  is  an 
infringement  of  a  patent,  and  such  ac- 
tion may  be  brought  in  the  state  coarts. 
Manning  v.  Galland-Henning  Pneumatle 
Malting  Drum  Mfg.  Go.  (1910)  124  N. 
W.  291.  141  Wis.  199. 

59.  Assignmeiits  and  other  transfers. 

A  suit  by  the  assignee  of  patent  to 
compel  the  assignor  and  assignee  of  a 
later  patent,  appearing  to  be  for  an  im- 
provement, to  assign  patent  for  such 
improvement  to  complainant,  is  within 
jurisdiction  of  a  state  court.  New 
Marshall  Engine  Co.  v.  Marshall  En- 
gine Co.  (1912)  32  S.  Ct.  238,  223  U. 
S.  473,  56  L.  Ed.  513,  affirming  decree 
Marshall  Engine  Co.  v.  New  ^larshall 
Engine  Co.  (1908)  85  N.  E.  741,  199 
Mass.  546. 

A  bill  to  prevent  the  using  of  a  pat- 
ented invention  in  violation  of  a  clause 
of  its  assignment  and  praying  for  an 
injunction  was  not  a  case  arising  un- 
der the  patent  laws,  and  the  federal 
court  had  no  jurisdiction;  all  the  par- 
ties being  citizens  of  the  same  state. 
WUliams  v.  Star  Sand  Co.  (C.  C.  1888) 
35  Fed.  369,  370. 

Where  an  application  for  an  injunc- 
tion to  prevent  the  assignment  of  a 
patent  was  founded  on  a  contract  or 
arrangement  with  defendant,  it  did  not 
arise  under  the  patent  laws,  and  the 
federal  court  was  without  jurisdiction. 
Brooklyn  Watch  Case  Co.  v.  Leach  (CI 
C.  1888)  35  Fed.  2,  3. 

A  suit  for  specific  performance  of  a 
contract  to  assign  a  patent  is  not  one 
arising  under  the  laws  of  the  United 
States,  and  the  federal  courts  have  no 
jurisdiction.  Pliable  Shoe  Co.  v.  Bry- 
ant (C.  C.  1897)  81  Fed.  521,  522. 

The  fact  that  the  assignment  includes 
other  patents  also,  and  provides  for 
one  royalty  for  the  use  of  them  aU, 
does  not  deprive  the  court  of  jurisdic- 
tion. Havana  Press -Drill  Co.  v.  Ash- 
urat  (1893)  148  lU.  115,  35  N.  E.  873, 
affirming  (1892)  48  111.  App.  454. 

State  courts  have  jurisdiction  of  a 
suit  for  an  accounting  by  a  patentee 
who  ratifies  a  wrongful  assignment  by 
his  licensee,  since  the  affirmance  of  the 
assignment  prevents  the  acts  of  the 
assignee  from  constituting  an  infringe- 
ment Havana  Press-Drill  Co.  v.  Ash- 
urst  (1894)  148  HI  115,  35  N.  E.  873, 
affirming  (1892)  48  HI.  App.  454. 

The  state  court  has  jurisdiction  of  an 
action  to  recover  the  compensation 
agreed  to  be  paid  for  an  invention, 
where  plaintiff  alleges  that  he  was  the 
discoverer  of  it,  and  that,  by  parol 
agreement,  the  patent  therefor  was 
taken  in  defendant's  name.  Loekwood 
T.  Lockwood  (1S71>  33  Iowa,  509. 

A  state  conrt  wiO  take  jurisdiction 
of  an  action  to  set  aside  a  conveyance, 
the  consideration  of  wlii<A  was  the 
transfer  of  an  interest  in  a  patent 
which  had  not  been  granted,  and  when 
it  was  issued  did  not  cover  all  of  the 
points  inviuded  in  the  representations 
of  the  inventor,  made  for  the  purpose 
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of  secariiig  the  land.    Meyers  v.  Funk 
(1881)  56  Iowa,  52,  8  N.  W.  788. 

An  action  for  deceit  in  the  sale  of 
patent  rights  may  be  maintained  in  a 
state  court,  although  its  determination 
involves  collaterally  the  question  of  the 
construction  and  validity  of  the  letters 
patent  issued  by  the  government.  Da- 
vid V.  Park  (1870)  103  Mass.  501. 

A  state  court  may  entertain  a  bill  to 
compel  an  assignment  of  a  patent,  the 
validity  of  the  patent  not  being  in 
question.  Phinney  v.  Annan  (1871) 
107  Mass.  94. 

A  suit  on  an  assignment  of  an  orig- 
inal patent  for  an  improvement  in  a 
machine  and  of  all  improvements  there- 
on, resulting  in  a  decree  directing  de- 
fendants to  assign  to  plaintiff  a  patent 
for  an  improvement  subsequently  ob- 
tained, and  enjoining  them  from  mak- 
ing, vending,  and  otherwise  dealing  in 
the  machines  covered  by  such  subse- 
quent letters  patent,  was  a  suit  on  con- 
tract, and  was  not,  because  a  suit  for 
an  infringement  would  have  resulted  in 
a  similar  injunction,  a  suit  arising  un- 
der the  patent  right  laws  of  the  Unit- 
ed States,  of  which  by  this  section  the 
federal  courts  have  exclusive  jurisdic- 
tion, since  the  decree  was  not  that  de- 
fendants had  done  acts  in  violation  of 
the  rights  secured  to  plaintiff  by  the 
patent,  but  that,  as  plaintiff  was  the 
owner  of  the  patent,  defendant  could 
not  do  those  acts  which  the  patent  se- 
cured to  the  owner.  Marshall  Engine 
Go.  V.  New  Marshall  Engine  Co. 
(1908)  85  N.  E.  741,  199  Mass.  546. 

A  suit  to  compel  a  patentee  to  trans- 
fer the  right  to  use  a  patented  inven-* 
tion,  under  a  verbal  agreement,  is  with- 
in the  jurisdiction  of  a  state  court,  tiie 
validity  of  the  patent  not  being  involv- 
ed. Nichols  V.  Marsh  (1886)  61  Mich. 
509,  28  N.  W.  699. 

In  an  action  to  compel  the  transfer 
of  an  interest  in  a  patent,  where  both 
parties  treated  the  patent  as  valid,  and 
it  did  not  appear  that  it  had  been  made 
in  fraud  of  the  provision  of  the  United 
States  statutes,  the  action  is  within 
the  jurisdiction  of  the  state  court 
Fuller  V.  Schuta  (1903)  93  N.  W.  118, 
88  Minn.  372. 

A  suit  to  obtain  a  conveyance  of  an 
interest  in  an  invention  to  enjoin  the 
disposal  of  such  interest,  and  to  com- 
pel defendant  to  account  for  a  sale  to  a 
third  party  of  an  interest  therein— the 
Bole  issue  being  whether  defendant  had 
sold  an  interest  to  plaintiff— was  not  a 
smt  arising  under  the  patent  laws. 
Merrill  v.  Miller  (1903)  72  P.  423,  28 
Mont.  134. 

Where  a  patentee  assigned  his  patent 
to  plaintiff  and  defendants,  and  plain- 
tiff then  agreed  that  defendants  should 
have  the  exclusive  right  to  manufac- 
ture, and  pay  him  a  royalty,  and  de- 
fendants afterwards  acquired  a  subse- 
quent patent  for  the  same  invention 
from  a  different  patentee,  and  secured 
a  judgment  in  the  United  States  court 
against  their  first  assignor  and  plain- 


tiff, declaring  the  first  patent  void,  the 
ownership  in  common  does  not  pre- 
clude defendants  from  setting  up  the 
validity  of  the  first  patent  as  a  defense 
in  an  action  for  the  royalty.  Marston 
V.  Swett  (N.  Y.  1875)  6  Thomp.  &  O. 
634,  4  Hun,  153,  reversed  (1876)  66  N. 
Y.  206,  23  Am.  Rep.  43. 

The  state  courts  have  jurisdiction  of 
actions  where  the  contract  of  sale  of  a 
patent  right  is  sought  to  be  rescinded 
because  procured  by  fraudulent  repre- 
sentations of  the  vendor  as  to  the 
value  and  usefulness  of  such  right. 
Page  V.  Dickerson  (1871)  28  Wis.  694, 
9  Am.  Hep.  532. 

An  action  to  set  aside  the  sale  of  the 
titie  and  interest  in  a  patent  and  the 
right  of  extension  thereof,  on  the 
ground  that  the  sale  was  procured  by 
fraud,  may  be  maintained  in  a  circuit 
court  Leonard  v.  Barnum  (1874)  34 
Wis.  105. 

A  state  court  has  jurisdiction  of  an 
action  to  compel  the  performance  of 
an  alleged  implied  contract  to  assign 
the  right  to  a  patent  for  an  invention, 
where  both  parties,  at  the  time  of  the 
contract,  resided  in  the  state,  and  the 
case  involves  no  question  arising  under 
the  patent  law  of  the  United  States. 
Fuller  &  Johnson  Mfg.  Go.  v.  Bartlett 
(1887)  68  Wis.  73,  31  N.  W.  747,  60 
Am.  Rep.  838. 

60.  Infringements.— See,  also,  notes 
under  Comp.  St  §§  9464,  9468. 

State  courts  have  no  jurisdiction  of 
actions  for  an  infringement  of  the 
rights  secured  by  a  patent.  The  fed- 
eral courts  are  vested  with  exclusive 
cognizance  of  such  actions.  Smith  v. 
McClelland  (1875)  74  Ky.  (11  Bush) 
523;  Aberthaw  Const  Co.  v.  Ransome 
(1906)  78  N.  E.  485,  192  Mass.  434; 
Parsons  v.  Barnard  (N.  Y.  1810)  7 
Johns.  144;  Burrall  v.  Jewett  (N.  Y. 
1830)  2  Paige,  134;  Mayer  v.  Hardy 
(1889)  51  Hun,  641,  3  N.  Y.  Supp. 
881;  Elbs  v.  Rochester  Egg  Carrier 
Co.  (Sup.  1912)  134  N.  Y.  S.  979; 
Stone  V.  Edwards  (1872)  35  Tex.  556; 
Boone  v.  Hess  Dustless  Mining  Mach. 
Co.  (W.  Va.  1915)  86  S.  E.  752. 

Since  the  courts  of  the  United  States 
have  exclusive  jurisdiction  over  the  in- 
fringement of  patents,  a  state  court  . 
has  no  authority  to  enjoin  infringe- 
ments. Kelly  V.  Kelly  ScroU-Mfg.  Co. 
(1884)  15  111.  App.  (15  Bradw.)  547; 
Dudley  v.  Mayhew  (1849)  3  N.  Y.  (3 
Comst.)  9;  Continental  Store-Service 
Co.  V.  Clark  (1885)  100  N.  Y.  365,  3 
N.  E.  335;  Id.  (N.  Y.  1885)  1  How. 
Prac.  (N.  S.)  497,  7  Civ.  Proc.  R.  183; 
Wilcox  &  Gibbs  Sewing-Mach.  Co.  v. 
Kruse  &  Murphy  Mfg.  Co.  (1887)  3  N. 
Y.  St  Rep.  590. 

The  federal:  courts  have  jurisdiction 
of  a  suit  for  the  infringement  of  a  pat> 
ent,  notwithstanding  that  a  license  is 
set  up  in  defense,  so  that  the  question 
of  its  existence  is  involved  and  must  be 
tried  in  trying  the  question  of  infringe- 
ment     Smith    V.    Standard    Laundry 
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Mach.  Co.  (C.  C.  1882)  19  Fed.  825, 
826;  Walter  A.  Wood  Harvester  Co. 
▼.  Minneapolis  Esterly  Harvester  Co. 
(C.  C.  1894)  61  Fed.  256,  258;  Ever- 
ett V.  Haulenbeek  (C.  C.  1895)  68  Fed. 
911.  912. 

Exclusive  jurisdiction  In  actions  at 
law  and  suits  in  equity  arising  under 
any  act  of  Congress  granting  or  con- 
firming patents,  is  conferred  on  the 
Circuit  Court,  subject  to  review  by  the 
Supreme  Court  after  final  judgment  or 
decree.  Mitchell  v.  Tilghman  (1873)  19 
WaU.  287,  378,  22  L.  Ed.  125. 

In  a  suit  for  the  infringement  of  a 
patent,  the  jurisdiction  of  the  federal 
courts  depends  on  the  subject-matter 
and  not  upon  the  parties,  and  such 
jurisdiction  is  ezdnsiye  of  the  courts 
of  the  several  states  and  without  re- 
gard to  the  amount  of  value  in  dispute. 
In  re  Hohorst  (1893)  14  Sup.  Ct.  221, 
224,  150  U.  S.  653,  37  L.  Ed.  1211. 

The  jurisdiction  of  a  federal  court  of 
a  suit  for  infringement  of  a  patent  is 
not  defeated  by  a  plea  of  license,  which 
admits  the  use  and  validity  of  the 
patent.  Elgin  Wind  Power  &  Pump  Co. 
V.  Nichols  (1895)  65  Fed.  215,  12  C.  C. 
A.  578. 

To  a  bill  in  equity  for  infringement, 
by  its  sworn  allegations  fully  vesting  the 
court  with  jurisdiction,  a  sworn  plea  by 
the  respondent  admitting  the  validity 
and  infringement  of  the  patents,  but 
denying  the  jurisdiction,  alleging  a  right 
to  use  the  patented  processes  under  a 
contract  emanating  from  the  only  com- 
plainant iu  interest,  and  that  such  com- 
plainant is  a  citizen  of  the  same  state 
with  himself,  in  the  absence  of  further 
proof,  held  insufficient.  Lilienthal  v. 
Washburn  (C.  C.  1881)  8  Fed.  707. 

In  a  suit  for  the  infringement  of  a 
patent  the  circuit  court  had  jurisdiction 
as  arising  under  the  laws  of  the  United 
States,  though  one  issue  in  the  case  is 
whether  the  grant  of  the  patent  is  still 
in  force,  as  that  circumstance  does  not 
prevent  the  controversy  from  being  one 
arising  under  the  laws  of  the  United 
States.  Rapp  v.  KeUing  (C.  C.  1890) 
41  Fed.  702. 

The  federal  courts  will  entertain  ju- 
risdiction of  a  suit  to  restrain  the  in- 
fringement of  a  patent  by  a  receiver 
appointed  by  a  state  court,  without 
leave  of  the  state  court  to  sue  being 
first  obtained.  Hupfeld  v.  Automaton 
Piano  Co.  (C.  C.  1895)  66  Fed.  788. 

A  federal  court  has  jurisdiction  of  a 
suit,  which  is  primarily  for  infringe- 
ment, notwithstanding  that  the  bill  sets 
up  certain  contracts  which  are  alleged 
to  constitute  an  estoppel  against  defend- 
ants, but  which  are  not  sued  upon  and 
which  relate  to  other  machines  than 
those  in  respect  to  which  infringement 
is  averred.  Dunham  v.  Bent  (C.  C. 
1895)  72  Fed.  60,  distinguishing  HarteU 
V.  Tilghman  (1878)  99  U.  S.  547,  26  L. 
Ed.  357. 

Where  the  case  made  by  the  bill  is 
based  upon  the  patent  exclusively,  the 
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court  has  jurisdiction,  notwithstanding 
the  fact  that  by  the  answer  the  defend- 
ant admits  the  validity  of  the  patent, 
and  its  own  use  and  sale  of  the  patent- 
ed articles,  and  sets  up,  by  way  of  de- 
fense, an  alleged  power  of  attorney,  and 
a  contract  made  thereunder  purporting 
to  give  it  the  right  to  use  the  invention. 
Young  Reversible  Lock- Nut  Co.  v. 
Young  Lock-Nut  Co.  (C.  C.  1896)  72 
Fed.  62,  following  White  v.  Rankin 
(1892)  12  Sup.  Ct.  768,  144  U.  S.  628, 
36  L.  Ed.  569. 

When  there  appears  to  be  a  subsist- 
ing license  between  the  parties  to  an 
infringement  suit,  a  federal  court  has  no 
jurisdiction,  under  the  patent  law,  to 
enforce  the  terms  of  the  license,  or  to 
forfeit  the  license  on  the  ground  that 
its  terms  have  been  violated.  But,  when 
the  existence  of  the  license  is  alleged 
by  the  defendant  and  denied  by  the 
complainant,  it  is  competent  for  the 
court  to  determine  whether,  at  the  time 
of  filing  the  bill,  there  was  a  subsisting 
license  between  the  parties,  and  until 
this  fact  is  determined  the  court  has 
jurisdiction.  Pacific  Contracting  Co.  v. 
Union  Paving  &  Contracting  Co.  (C.  (3. 
1897)  80  Fed.  737. 

An  action,  by  the  owner  of  a  judgment 
recovered  against  a  corporation  for  in- 
fringement of  a  patent,  to  charge  di- 
rectors of  such  corporation  with  pay- 
ment of  the  judgment  on  the  ground 
that  they  were  joint  trespassers  with 
the  corporation,  is  not  within  the  juris- 
diction of  the  federal  court  as  one 
arising  under  the  patent  laws.  H.  G. 
Cook  Co.  V.  Beecher  (C.  C.  1909)  172 
Fed.  166. 

A  bill  charging  that,  after  termination 
of  a  contract  between  complainants  and 
defendants  for  the  sale  of  complainants' 
patented  devices,  defendants  obtained 
large  numbers  of  such  devices  from 
sources  to  complainants  unknown  and 
sold  the  same  within  the  district,  with- 
out right  or  authority*  alleged  an  in- 
flringement  of  complainants'  patents 
after  the  termination  of  the  contract, 
and  was  sufficient  to  confer  federal  ju- 
risdiction, regardless  of  the  amount  in- 
volved. New  Jersey  Patent  Co.  v.  Mar- 
tin (C.  C.  1900)  172  Fed.  760. 

A  suit  which  raises  a  question  of  in- 
fringement is  one  arising  under  the  pat- 
ent law,  of  which  a  federal  District 
Court  has  exclusive  jurisdiction  under 
this  section,  although  the  construction 
of  a  contract  is  also  involved.  Ameri- 
can Graphophone  Co.  ▼.  Pickard  (D.  C. 
1912)  201  Fed.  546. 

In  a  bill  to  have  a  defendant  decreed 
to  be  the  holder  of  a  certain  patent  in 
trust  for  complainant,  allegations  that 
complainant's  assignor,  after  assignin? 
the  patent  to  complainant,  assigned  it  to 
defendant,  and  that  defendant  used  it, 
are  insufficient  to  state  a  cause  of  ac- 
tion within  the  jurisdiction  of  the  state 
court,  since  they  only  show  a  case 
of  infringement  Montgomery  Palace 
Stock  Car  Co.  t.  Street  Stable  Car  line 
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(18©2)  142  in.  315,  31  N.  E.  434.  af- 
firming (1890)  37  lU.  App.  289. 

Where,  in  an  action  for  the  price  of 
a  machine  sold,  the  defense  is  that  the 
machine  infringed  a  certain  patent,  a 
state  court  has  jurisdiction  to  determine 
whether  there  was  aa  infringement, 
since  the  question  of  infringement  is 
only  collaterally  involved.  Pratt  v. 
Paris  Gaslight  &  Coke  Co.  (1895)  155 
Dl.  531,  40  N.  B.  1032. 

The  remedy  for  infringement  by  mak- 
ing articles  which  are  covered  by  letters 
patent  issued  to  a  plaintiff  or  his  as- 
signor, or  where  such  a  plaintiff  is 
protected  by  an  application  for  a  patent, 
the  rights  of  which  have  been  assigned 
to  him.  is  in  the  United  States  courts. 
Excelsior  Steel  Furnace  Co.  v.  P.  Mey- 
er &  Bro.  Co.  (1913)  182  Dl.  App.  537. 

In  an  action  in  Kentucky  on  a  note, 
the  defendant  cannot  assert  as  a  set- 
off a  claim  arising  from  the  infringe- 
ment by  plaintiff  of  rights  secured  to 
the  defendant  by  a  patent,  as  his  rem- 
edy must  be  in  the  United  States  courts 
having  jurisdiction  of  such  matters. 
Smith  y.  McClelland  (1875)  74  Ky.  (11 
Bush)  523. 

Where  the  question  of  infringement 
between  patents  does  not  appear  to 
have  been  raised  in  the  evidence  before 
the  master  in  a  suit  on  an  assignment 
of  an  original  patent  for  an  improve- 
ment and  of  all  improvements  thereon, 
there  can  be  no  question  of  infringe- 
ment, of  which  by  this  section  the  fed- 
eral courts  have  exclusive  jurisdiction. 
Marshall  Engine  Co.  v.  New  Marshall 
Engine  Co.  (1908)  85  N.  E.  741,  199 
Mass.  540. 

In  an  action  for  contribution  between 
partners,  after  dissolution,  on  account 
of  the  infringement  of  a  patent  by  the 
firm,  for  which  judgment  had  been  re- 
covered against  part  of  them,  no  ques- 
tion of  the  validity  of  the  patent  or  its 
infringement  is  involved,  and  the  state 
court  has  jurisdiction.  Smith  v.  Ay- 
rault  (1888)  71  Mich.  475,  39  N.  W. 
724,  1  L.  R.  A.  311. 

One  owning  an  undivided  interest  in 
letters  patent  cannot  maintain  an  ac- 
tion in  a  state  court  to  recover  com- 
pensation for  its  use,  to  the  extent  of 
his  interest,  from  one  using  it  with- 
out bis  permission.  The  cause  of  ac- 
tion does  not  arise  upon  contract,  but 
is  simply  the  infringement  of  a  patent 
right,  and  so  arises  under  the  patent 
laws  of  the  United  States.  The  United 
States  courts,  therefore,  have  exclusive 
jurisdiction.  De  Witt  v.  Elmira  Nobles 
Mfg.  Co.  (1876)  66  N.  Y.  459,  23  Am. 
Rep.  73. 

The  expiration  of  letters  patent  during 
the  pendency  of  the  suit  in  state  court 
for  infringement  does  not  confer  on  the 
state  court  jurisdiction  in  the  matter. 
Wilcox  &  Gibbs  Sewing  Mach.  Co.  r. 
Krase  &  Murphy  Mfg.  Co.  (1887)  3  N. 
Y.  St.  Rep.  580. 

A  state  court  has  no  jurisdiction  to 
enjoin  a  person  from  suing  for  an  in- 
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fringement  of  a  patent.  Childs  v.  Tut- 
tle  (1889)  54  Hun,  57,  7  N.  Y.  Supp. 
59,  227. 

Where  no  decree  is  necessary  to  the 
cancellation  of  a  license  to  manufac- 
ture or  sell  a  patented  structure,  the 
manufacture  or  sale  thereof  by  the  li- 
censee after  notice  of  cancellatioo 
would  constitute  an  infringement,  over 
which  the  federal  courts  have  exclusive 
jurisdiction.  Schalkenbach  v.  National 
VentUating  Co.  (1908)  113  N.  Y.  S.  352. 
129  App.  Div.  389. 

State  courts  have  no  jurisdiction  of 
a  suit  to  enjoin  the  infringement  of  pat- 
ent rights;  but  if  the  rights  asserted 
are  contractual,  which  equity  or  com- 
mon-law courts  will  enforce,  that  a 
patent  is  incidentally  involved  does  not 
oust  the  state  courts  of  jurisdiction. 
Wise  V.  Tube  Bending  Mach.  Co.  (1909) 
87  N.  E.  430,  194  N.  Y.  272,  affirming 
judgment  (1907)  106  N.  Y.  S.  1150,  119 
App.  Div.  920. 

61.  Validity  of  letters  patentsw— The 

state  courts  have  no  jurisdiction  to  try 
and  determine  cases  involving  the  va- 
lidity of  patent  rights.  Elmer  v.  Fen- 
nel (1855)  40  Me.  430;  Day  v.  Kellogg 
(1870)  1  Mich.  N.  P.  173;  Nichols, 
Shepard  &  Co.  v.  Marsh  (1886)  28  N. 
W.  699,  61  Mich.  509;  Tomlinson  v. 
Battel  (N.  Y.  1857)  4  Abb.  Prac.  266; 
Maitland  v.  Central  Gas  &  Electric 
Fixture  Co.  (1894)  7  Misc.  Rep.  245,  27 
N.  Y.  Supp.  421;  Appeal  of  Slemmer 
(1868)  58  Pa.  St.  (8  P.  P.  Smith)  155, 
98  Am.  Dec.  248. 

Where  a  question  involving  the  va- 
lidity of  a  patent  arises  incidentally  in 
a  suit  in  a  state  court,  that  court  may 
determine  it.  Rich  v.  Atwater  (1844) 
16  Conn.  409;  Keith  v.  Hobbs  (1878)  69 
Mo.  84;  Middlebrook  v.  Broadbent 
(1872)  47  N.  Y.  443,  7  Am.  Rep.  457; 
Brown  v.  Texas  Cactus-Hedge  Co. 
(1885)  64  Tex.  396;  Sherman  v.  Cham- 
pbiin  Transp.  Co.  (1858)  31  Vt  162. 

While  a  state  court  cannot  pass  di- 
rectly upon  the  validity  of  a  patent,  it 
can,  in  an  action  for  converting  a  model 
and  depriving  defendant  of  the  inven- 
tion, determine  which  party  originated 
the  invention,  and,  upon  determining 
that  issue  in  favor  of  plaintiff,  may  re- 
strain defendant  from  assigning  the 
patent  as  a  protection  against  an  ad- 
ditional threatened  injury.  Smith  & 
Egge  Mfg.  Co.  V.  Webster  (Conn.  1913) 
86  A.  763. 

The  state  courts  have  no  jurisdic- 
tion of  a  suit  based  on  a  claim  that 
complainant  was  the  author  of  the  in- 
vention which  another  had  appropriated 
by  securing  letters  patent  in  his  own 
name.  Forster  v.  Brown  Hoisting  Ma- 
chinery Co.  (1915)  107  N.  E.  588,  266 
ni.  287. 

The  court  of  chancery  has  no  juris- 
diction of  a  suit  involving  the  validity 
of  a  patent;  but,  where  the  rights  of 
the  parties  are  governed  by  contract, 
the  court  may  look  into  the  letters  pat- 
ent therein  mentioned  far  enough   to 
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identify  the  subject-matter  of  the  liti- 
gation. Oscar  Bamett  Foundry  Co.  v. 
Crowe  (1912)  86  A,  915,  80  N.  J.  Eq. 
112,  258. 

The  remedy  by  injunction,  where  the 
validity  of  a  patent  is  in  question,  is 
vested  exclusively  in  the  United  States 
courts.  Hat-Sweat  Mfg.  Co.  v.  Rein- 
oehl  (1886)  102  N.  Y.  167,  6  N.  E.  264, 
55  Am.  Rep.  793. 

In  an  action  in  a  state  court  for  the 
purchase  money  of  a  patent  right,  in- 
validity of  the  patent  is  available  as  a 
defense  on  the  ground  of  failure  of  con- 
sideration, though  it  is  not  available  in 
an  action  by  a  licensee  to  recover  roy- 
alties; and  an  agreement  to  pay  roy- 
alties as  part  of  the  purchase  price  does 
not  make  the  purchaser  a  licensee. 
Herzog  v.  Heyman  (N.  Y.  1894)  8  Misc. 
Rep.  27,  28  N.  Y.  Supp.  74. 

Federal  courts  have  exclusive  juris- 
diction of  actions  to  annul  letters  pat* 
cut  and  actions  to  settle  questions  of 
infringement  or  priority.  Rice  v.  Garn- 
hart  (1874)  34  Wis.  453,  17  Am.  Rep. 
448. 

In  an  action  for  the  price  of  a  patent 
right  to  a  machine,  of  the  machine  it- 
self, and  of  certain  other  machinery 
and  appliances  for  the  operation  of  a 
patented  machine,  defendants  alleged 
that  they  were  induced  to  purchase  by 
fraudulent  representations  that  the  pat- 
ented machine  was  not  an  infringement 
on  a  prior  patent  which  plaintiff  had 
sold.  Held,  that  the  state  court,  hav- 
ing jurisdiction  of  the  subject-matter 
and  the  parties,  had  jurisdiction  to  de- 
termine the  validity  of  the  patent 
Pratt  V.  Hawes  (1903)  95  N.  W.  965, 
118  Wis.  603. 

62.  Libel  or  false  statements  affecting 
patents.— There  is  no  jurisdiction  in  the 
United  States  courts  of  equity  to  enjoin 
a  libel  on  the  rights  or  title  of  aa  own- 
er of  letters  patent.  Baltimore  Car- 
Wheel  Co.  V.  Bemis  (C.  C.  1886)  29 
Fed.  95. 

The  state  courts  have  jurisdiction  in 
actions  for  damages  resulting  from 
fraudulent  representations  in  the  sale 
of  a  patent,  and  to  inquire  whether  the 
patent  was  for  the  purpose  represent- 
ed. Hunt  V.  Hoover  (1868)  24  Iowa, 
231. 

In  an  action  to  recover  damages  for 
the  making  of  false  statements  with 
regard  to  goods  manufactured  by  the 
plaintiff,  made  for  the  purpose  of  pre- 
venting their  sale,  the  fact  that  the  de- 
fendant claims  an  exclusive  right  to 
manufacture  the  like  articles,  under  a 
patent,  will  not  bring  the  case  within 
the  exclusive  jurisdiction  of  the  federal 
courts.  Snow  v.  Judson  (N.  Y.  1862) 
38  Barb.  210. 

63.  Effect  on  appeal  in  Interference 
proceedings.— From  a  decision  of  the 
commissioner  of  patents  on  an  inter- 
ference, no  appeal  lies  to  the  Supreme 
Court  of  the  District  of  Columbia,  and 
t-he  only  remedy  is  by  a  bill  in  equity 
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under   this  clause   and   B.   S.  $  4913, 
post,  §  9458,  to  review  the  proceedings  in  , 
the  patent  office.    Butler  v.  Shaw  (C  C. 
1884)  21  Fed.  321,  326. 

(B)  Copuright  laioa 

64.  Protection  of  rights  of  anthers^ 

The  right  of  an  author  of  a  dramatic 
composition  to  retain  and  use  it  for 
his  personal  benefit,  without  publica- 
tion, is  a  common-law  right;  but,  in  a 
suit  between  citizens  of  the  same  state, 
the  federal  circuit  court  cannot  protect 
such  right.  Boudcault  v.  Hart  (C.  C. 
1875)  Fed.  Cas.  No.  1,692. 

Courts  of  general  jurisdiction  of  thia 
state  may  enjoin  the  unlawful  pablica- 
tion  of  a  manuscript  by  a  person  not 
its  owner.  Woolsey  v.  Judd  (1855)  11 
N.  Y.  Super.  Ct.  (4  Duer)  379, 11  How. 
Prac.  49. 

As  the  right  of  an  author  and  his  as- 
signs to  the  exclusive  use  of  his  lit- 
erary productions  is  a  common-law  one, 
the  state  courts  have  jurisdiction  to 
protect  literary  property.  The  act  of 
congress  of  July  8,  1870,  affords  an  ad- 
ditional remedy  merely,  and  does  not 
affect  ■  the  pre-existing  jurisdiction. 
Isaacs  V.  Daly  (N.  Y.  1874)  6  Leg. 
Gaz.  175. 

A  state  court  has  jurisdictioD  of  a 
suit  for  unlawful  competition,  unless  it 
appears  from  the  complaint  that  plain- 
tiff is  seeking  to  enforce  a  right  based 
on  the  copyright  laws  of  the  United 
States,  and,  if  this  does  not  appear, 
the  federal  courts  have  no  jurisdiction 
of  the  case  in  the  absence  of  diversity 
of  citizenship,  though  the  answer  pre- 
sents a  defense  based  on  the  copyright 
laws.  Outcault  v.  Lamar  (1909)  119 
N.  Y.  S.  930,  135  App.  Div.  110. 

United  States  courts  have  not  ex- 
clusive jurisdiction  of  suit  to  protect 
property  right  in  original  musical  com- 
position. Stern  v.  Carl  Laemmie  Mu- 
sic Co.  (1911)  133  N.  Y.  S.  1082.  74 
Misc.  Rep.  262. 

65.  Conveyances      and      contracts.— 

Whether  the  owners  of  the  copyright  in 
a  book  can  have  relief  in  a  court  of 
equity  by  virtue  of  their  rights,  inde- 
pendent of  statutory  copyright,  in  view 
of  an  alleged  conditional  sale,  is  a  ques- 
tion which  the  federal  courts  cannot 
consider  in  a  suit  to  restrain  the  sale 
of  the  book  at  retail  at  less  than  the 
fixed  price,  in  which  there  is  no  claim 
of  damages  in  the  sum  of  $2,000,  and 
no  diversity  of  citizenship.  Scribner  v. 
Straus  (1908)  28  S.  Ct.  735,  210  U.  S. 
352.  52  L.  Ed.  1094,  affirming  judgment 
(1906)  147  Fed.  28,  78  C.  C.  A,  122. 

Where  the  question  of  copyright  is 
merely  incidental  to  a  dispute  about  a 
contract  for  the  original  composition 
of  a  literary  work,  a  federal  court  will 
not  entertain  jurisdiction.  Haworth  v. 
Nystrom  (C.  C.  1879)  Fed.  Caa.  No. 
6,251. 

A  bill  in  the  state  conrt,  praying  that 
defendants  be  ordered  to  assign  a 
copyright   to  complainant,  was   not  a 
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suit  arising  under' the  copyright  laws  of 
the  United  States,  so  as  to  be  within 
the  jnrisdiction  of  the  federal  courts, 
but  was  one  merely  involving  the  tide 
to  the  copyright  Hoyt  v.  Bates  (0.  O. 
1897)  81  Fed.  641. 

Suits  for  breach  of  contracts  which 
have  for  their  subject-matter  copyright- 
ed articles  are  within  the  jurisdiction 
of  the  state  courts,  although  the  direct 
question  of  the  validity  of  the  apparent 
grants  may  not  be.  Bird  v.  Thanhouser 
(1911)  160  111.  App.  653. 

A  state  court  has  jurisdiction  of  an 
action  to  determine  the  rights  of  the 
respective  parties,  under  an  agreement 
by  defendant  with  plaintiff  for  the  ex- 
clusive right  to  have  and  perform  a 
drama  in  America,  as  it  does  not  call 
on  the  court  to  determine  whether  the 
copyright,  which  is  the  subject  of  the 
controversy,  is  valid,  or  whether  either 
party  is  entitled  to  a  copyright  Wid- 
mer  v.  Greene  (N.  Y.  1878)  56  How. 
Prac.  91. 

Where  an  action  involves  the  ques- 
tion whether  a  combination  entered  in- 
to by  defendants  to  control  the  sale  of 
copyrighted  books  is  illegal,  as  in  re- 
straint of  trade,  the  state  court  has  ju- 
risdiction, though  it  may  be  necessary 
to  construe  the  rights  of  parties  under 
the  copyright  law.  Straus  v.  American 
Publishers*  Ass'n  (1904)  92  N.  T.  S. 
153,  45  Misc.  Rep.  251,  judgment  af- 
firmed (1905)  92  N.  Y.  S.  1052,  103 
App.  Div.  277. 

66.  Infringements.— A  suit,  the  pri- 
mary object  of  which  is  to  enforce  a 
right  secured  by  the  copyright  laws 
which  is  being  infringed  by  defendant, 
is  a  suit  under  those  laws  and  within 
the  jurisdiction  of  the  federal  court, 
though  it  incidentally  draws  in  ques- 
tion the  validity  and  effect  of  the  con- 
tract through  which  complainant  de- 
rives title.  Wooster  v.  Crane  &  Co. 
(1906)  147  Fed.  515,  77  C.  C.  A.  211. 

The  right  asserted  and  defense  inter- 
posed in  suit  for  infringement  of  copy- 
right held  within  the  exclusive  jurisdic- 
tion of  the  federal  courts.  T.  B.  Harms 
&  Francis,  Day  &  Hunter  v.  Stern  (C. 
C.  A.  1916)  229  Fed.  42. 

The  jurisdiction  of  a  federal  court  to 
enjoin  infringement  of  a  statutory  copy- 
right, which  under  the  statute  is  exclu- 
sive, is  not  affected  by  the  pendency  in 
a  state  court  of  a  cross-suit  between 
the  same  parties  involving  a  claimed 
common-law  copyright  relating  to  the 
lame  subject-matter.  Photo  Drama  Mo- 
tion Picture  Co.  v.  Social  Uplift  Film 
Corporation  (D.  C.  1914)  213  Fed.  374. 
•  Under  this  section,  a  suit  for  the  al- 
leged infringement  of  a  copyright  map 
is  within  the  jurisdiction  of  the  fed- 
eral courts.  Globe  Newspaper  Co.  v. 
Walker  (1908)  28  Sup.  Ct.  726,  210  U. 
S.  356,  52  L.  Ed.  1096,  reversing  (1905) 
140  Fed.  305,  72  C.  C.  A.  77,  2  L.  R. 
A.  (N.  S.)  913,  5  Ann.  Cas.  274. 

The  state  courts  have  jurisdiction  of 
an  action  to  enjoin  infringement  of  an 


author's  common-law  right  of  literary 
property  in  a  manuscript,  as  distin- 
guished from  his  copyright,  under  the 
acts  of  congress.  Palmer  v.  De  Witt 
(1872)  47  N.  Y.  532,  7  Am.  Rep.  480. 
The  United  States  courts  have  ex- 
clusive jurisdiction  of  actions  for  an  in- 
fringement of  a  copyright.  Potter  v. 
McPherson   (N.  Y.  1880)  21  Hun,  559. 

VI.  BANKRUPTCY     PROCEEDINGS 

67.  Jurisdiction   of  courts   In   gener- 

al.~Though  exclusive  jurisdiction  for 
the  enforcement  of  federal  laws  may  be 
given  to  the  federal  courts,  yet  if  it 
lb  not  given  the  state  courts  may  be  re- 
sorted to.  Claflin  v.  Houseman  (1876) 
93  U.  S.  130,  133,  23  L.  Ed.  833. 

Where  a  receiver  voluntarily  goes  in- 
to the  state  court,  he  cannot  question 
the  right  of  that  court  to  determine  the 
controversy  between  him  and  the  de- 
fendant. A  similar  proposition  has  oft- 
en been  affirmed  in  bankruptcy  cases, 
though  the  courts  of  the  United  States 
are  given  exclusive  jurisdiction  of  all 
matters  and  proceedings  in  bankruptcy. 
Grant  v.  Buckner  (1898)  19  Sup.  Ct 
163,  165,  172  U.  S.  232,  43  L.  Ed.  430. 

It  is  the  general  rule  that  the  juris- 
diction of  a  court  of  bankruptcy  over 
the  administration  of  the  affairs  of  in- 
solvent corporations  is  exclusive  and 
paramount.  Commercial  Trust  &  Sav- 
ings Bank  v.  Busch-Grace  Produce  Co. 
(C.  C.  A.  1016)  228  Fed.  300. 

It  seems  that  state  courts  are  not 
deprived  of  jurisdiction  in  ordinary 
common-law  and  equity  suits  simply  be- 
cause brought  by  an  assignee  in  bank- 
ruptcy. Mitchell  V.  Great  Works  Mill. 
&  Mfg.  Co.  (C.  C.  1843)  Fed.  Cas.  No. 
9,662. 

The  federal  courts  have  not  exclusive 
jurisdiction  of  actions  in  behalf  of  as- 
signees in  bankruptcy.  Where  the 
rights  of  assignees  are  not  regarded 
in  the  state  court,  their  remedy  is  by 
appeal.  Johnson  v.  Bishop  (C.  C.  1868) 
Fed.  Cas.  No.  7,373. 

The  jurisdiction  of  the  federal  courts 
in  bankruptcy  is  exclusive,  and  the  ju- 
risdiction of  the  state  courts  over  in- 
solvent corporations  is  at  an  end  when 
the  corporation  is  adjudged  a  bankrupt. 
Watson  V.  Citizens'  Sav.  Bank  (C.  C. 
1874)  Fed.  Cas.  No.  17,279. 

The  jurisdiction  of  federal  courts  in 
bankruptcy  is  exclusive  in  all  matters 
arising  under  the  bankrupt  act  of  1867. 
In  re  Barrow  (D.  C.  1868)  Fed.  Cas. 
No.  1,057. 

The  district  courts  have  exclusive  ju- 
risdiction over  the  entire  estate  of 
bankrupts,  and  the  assignee  of  a  bank- 
rupt may  not  become  a  party  to  a  suit 
in  a  state  court  to  enforce  a  lien  against 
the  bankrupt's  estate  except  by  express 
authority  from  the  bankruptcy  court. 
Price  V.  Price  (D.  C.  1880)  48  Fed. 
823. 

The  jurisdiction  of  the  court  in  bank- 
ruptcy as  defined  by  R.  S.  §  4979,  is 
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made  exclusiye  by  this  section  for  the 
first  time  in  the  history  of  our  federal 
jurisprudence.  In  re  Anderson  (D.  C. 
1885)   23   Fed.  482,  495. 

The  jurisdiction  of  the  bankrupt  court 
in  bankruptcy  cases  is  superior  to,  and 
not  concurrent  with,  the  state  courts. 
Lea  V.  George  M.  West  Co.  (D.  O. 
1899)  91  Fed.  237,  239. 

Actual  possession  by  the  bankruptcy 
court  of  the  property  of  a  bankrupt 
is  an  indispensable  condition  of  its  ex- 
clusive jurisdiction.  Tube  City  Min.  & 
Mill.  Co.  V.  Otterson  (Ariz.  1915)  146 
P.  203. 

The  jurisdiction  of  all  matters  in 
bankruptcy  vested  in  the  federal  courts 
is  not  exclusive  of  that  of  the  state 
courts  to  entertain  an  action  for  the 
Abatement  of  a  liquor  nuisance  on 
property  belonging  to  the  bankrupt  es- 
tate, that  being  a  matter  of  police  reg- 
ulation, which  does  not  interfere  with 
the  bankrupt  jurisdiction  of  the  fed- 
eral courts.  Radford  v.  Thornell 
(1890)  81  Iowa,  70d.  45  N.  W.  890. 

Where  the  rights  of  tiie  parties,  urg- 
ing claims  that  conflict  with  one  anoth- 
er on  the  same  property  or  fund,  would 
be  the  same  whether  presented  in  the 
state  court  or  in  the  bankruptcy  court, 
the  court  which  first  bad  jurisdiction 
of  the  property  or  fund  may  retain  it 
all  for  the  purpose  of  a  decision.  Pietri 
V.  Wells  (La.  1915)  69  So.  847. 

One  having  purchased  a  bankrupt's 
property  at  the  assignee's  sale  may 
maintain  trover  in  a  state  court  if  the 
assignee  refuses  to  deliver,  where  the 
bankrupt  court  has  not  been  invoked 
in  the  matter  and  has  taken  no  action 
towards  setting  aside  the  sale.  Ives  ▼. 
Tregent  (1874)  29  Mich.  390. 

The  act  approved  March  2,  1867,  es- 
tablishing a  uniform  system  of  bank- 
ruptcy throughout  the  United  States, 
does  not  confer  on  the  courts  of  the 
United  States  exclusive  jurisdiction  in 
bankruptcy  proceedings.  McKiernan  v. 
King  (1874)  2  Mont  72. 

The  bankruptcy  laws  of  Congress  en- 
acted under  the  federal  Constitution 
are  binding  upon  the  state  as  well  as 
the  federal  courts,  and  the  state  courts 
are  bound  to  respect  the  rights  ac- 
quired under  them.  Hall  v.  Chicago,  B. 
&  Q.  R.  Co.  (1910)  128  N.  W.  645. 

A  federal  court  proceeding  under  the 
United  States  bankrupt  act,  and  a  state 
court  proceeding  under  a  state  law, 
cannot  both  exercise  jurisdiction  to  ad- 
just the  claim  of  different  sets  of  cred- 
itors upon  a  single  fund  of  the  debtor. 
Hottenstein  v.  Siegfried  (Pa.  1874)  2 
Woodw.   Dec.  446. 

A  trustee  in  bankruptcy  cannot  be 
compelled  to  account  in  a  collateral  pro- 
ceeding involving  tiUe  to  the  bankrupt's 
property  for  funds  he  has  received  as 
trustee,  but  such  relief  must  be  ob- 
tained through  the  court  appointing 
him.  Simmons  v.  Richards  (1902)  66 
S.  W.  687,  28  Tex.  Civ.  App.  112. 

Federal  courts  have  exclusive  juris- 
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diction  of  all  actions  arising  under  th« 
federal  bankruptcy  laws  and  other  fed- 
eral statutes,  and  their  provisions  will 
,  Dot  be  enforced  by  state  courts.  Brom- 
ley V.  Goodrich  (1876)  40  Wis.  131,  22 
Am.  Rep.  685. 

68.  Effect  of  pendency  of  prior  pro- 
ceedings—in federal  courtd— A  bankrupt- 
cy court  having  first  acquired  jurisdic- 
tion of  the  bankrupt's  estate  by  the  fil- 
ing of  a  petition  in  bankruptcy,  sQch 
jurisdiction  is  exclusive  of  the  right  of 
the  state  court  to  entertain  jurisdiction 
of  an  action  to  recover  property  alleged 
to  belong  to  the  estate.  White  ▼. 
Schloerb  (1900)  20  Sup.  Ct.  1007,  178 
U.  S.  642,  44  L.  Ed.  1183;  Corbett  v. 
Riddle  (1913)  209  Fed.  811,  126  C.  C 
A.  535;  In  re  Wynne  (C.  C.  1868)  Fed. 
Cas.  No.  18,117;  Woolfolk  ▼.  Murray 
(D.  C.  1874)  Fed.  Cas.  No.  18,028;  In 
re  Anderson  (D.  C.  1874,  1876)  Fed. 
Cas.  No.  351;  In  re  Weinger,  Berg- 
man &  Co.  (D.  C.  1903)  126  Fed.  875; 
George  B.  Matthews  &  Sons  v.  Joseph 
Webre  Co.  (D.  C.  1914)  213  Fed.  396; 
Daughters  v.  Christy  (1906)  79  N.  B. 
292,  223  111.  612;  Markson  v.  Haney 
(1874)  47  Ind.  31;  Crosby  ▼.  Spear 
(1904)  57  A.  881,  98  Me.  542,  99  Am. 
St  Rep.  424;  Beekman  Lumber  Co. 
V.  Acme  Harvester  Co.  (1908)  114  S. 
W.  1087,  215  Mo.  221;  Weeks  v. 
Fowler  (1902)  51  A.  624,  71  N.  H.  221; 
Meek  v.  Eggerman  (Okl.  1916)  155  P. 
522;  French  v.  White  (1905)  62  A  35, 
78  Vt  89,  2  L.  R.  A.  (N.  S.)  804. 

Purchaser  from  assignee  in  bankrupt- 
cy held  not  entitied  to  maintain  eject- 
ment against  purchaser  on  subsequent 
foreclosure  proceedings,  in  state  court 
Adams  v.  Conner  (1890)  10  Sup.  Ct 
304,  133  U.  S.  296,  33  L.  Ed.  623. 

A  trustee  in  bankruptcy  charged  with 
the  value  of  certain  property  which  had 
come  into  bis  possession  as  an  asset 
and  impropertly  delivered  to  a  firm  of 
which  he  was  a  member  may  be  enjoin- 
ed by  a  state  court  at  the  instance  of 
the  other  partners  from  using  the  part- 
nership assets  to  satisfy  the  judgment 
in  summary  proceedings  against  him- 
self. Hebert  v.  Crawford  (1913)  33  S. 
Ct.  484,  228  U.  S.  204,  57  U  Ed.  800. 

An  assignment  under  the  bankrupt 
law,  and  the  appointment  of  an  as- 
signee, may  be  pleaded  in  abatement 
to  a  suit  brought  in  the  name  of  the 
bankrupt,  upon  a  demand  which  pass- 
es to  his  assignee.  Cook  v.  Lansing 
(C.  C.  1847)  Fed.  Cas.  No.  3,162. 

The  state  court  out  of  which  an  at- 
tachment has  issued  is  not  bound  to 
take  judicial  notice  that  the  debtor  has 
been  adjudicated  a  bankrupt  Johnson 
v.  Bishop  (C.  C.  1868)  Fed.  Gas.  No. 
7,373. 

Where  proceedings  between  a  bank- 
rupt and  ano^er  in  a  state  court  are 
collusive,  whereby  such  other  is  given 
an  advantage  over  other  creditors,  the 
bankruptcy  court  will  enjoin  the  parties 
from  further  proceedings  therein.     In 
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re  Clark  (G.  O.  1872)  Fed.  Gas.  No. 
2,801,  affirming  Samson  v.  Burton 
(1870)  Fed.  Gas.  No.  12,286. 

A  debtor  who  has  filed  a  voluntary 
petition,  but  objects  to  an  adjudication, 
has  no  standing  in  the  bankruptcy  court 
on  an  application  to  enjoin  a  creditor 
from  enforcing  his  claim  by  attachment 
In  re  Tifft  (D.  C.  1878)  Fed.  Gas.  No. 
14,031. 

The  filing  of  a  petition  in  involuntary 
bankruptcy  does  not  of  itself  vest  the 
court  of  bankruptcy  with  jurisdiction 
over  all  property  then  in  the  posses- 
sion of  the  bankrupt,  whether  owned  by 
him  or  not,  to  the  exclusion  of  the  ju- 
risdiction of  a  state  court  to  try  the 
title  to  such  property.  In  re  Wells  (D. 
G.  1902)  114  Fed.  222. 

Where,  after  involuntary  bankruptcy 
proceedings  had  been  begun  against  a 
corporation,  a  decree  was  entered  in  a 
state  court  dissolving  the  corporation, 
such  decree  did  not  affect  the  bank- 
ruptcy proceedings.  In  re  White  Moun- 
tain Paper  Co.  (D.  G.  1903)  127  Fed. 
180. 

Where  the  seller  of  goods,  which  had 
been  delivered  to  the  buyers  prior  to 
the  Institution  of  bankruptcy  proceed- 
ings against  them,  rescinded  the  sale 
for  fraud  after  the  bankruptcy  proceed- 
ings had  been  instituted,  and  applied 
to  the  court  in  which  such  proceedings 
were  pending  for  leave  to  commence  a 
replevin  action  for  the  goods  in  the 
state  court  against  the  receiver  in 
bankruptcy,  and  after  such  petition  was 
denied  again  applied  for  an  order  di- 
recting the  receiver  to  set  aside  and 
hold  the  goods  in  question  for  petition- 
ers which  was  also  denied,  such  seller 
thereby  became  a  party  to  the  bank- 
ruptcy proceedings,  and  was  bound  to 
prosecute  its  claim  to  the  goods  in  the 
court  where  such  proceedings  were 
pending.  In  re  Mertens  (D.  C.  1904) 
131  Fed.  507. 

The  landlord  of  a  bankrupt,  who  pre- 
sented no  claim  against  the  estate  for 
the  use  and  occupancy  of  the  demised 
premises  by  the  bankrupt's  receiver  or 
trustee,  is  not  entitied  to  maintain  an 
action  in  a  state  court  against  the  trus- 
tee as  such  to  recover  for  such  use,  al- 
though it  is  nominally  an  action  in 
tort  to  recover  da&ages,  and  such  ac- 
tion wUl  be  enjoined  by  the  court  of 
bankruptcy.  In  re  Empire  Construc- 
tion &  Supply  Co.  (D.  C.  1907)  157  Fed. 
495. 

A  court  of  bankruptcy  is  not  deprived 
of  jurisdiction  in  an  involuntary  pro- 
ceeding by  an  adjudication  by  a  state 
court,  in  proceedings  instituted  after 
the  filing  of  the  petition,  that  the  al- 
leged bankrupt  is  insane,  and  has  been 
insane  since  a  time  prior  to  the  alleged 
act  of  bankruptcy  set  out  in  the  peti- 
tion, nor  is  such  adjudication  conclu- 
sive on  the  bankruptcy  court;  but  the 
issue  of  insanity  may  be  tried  under 
the  defense  that  the  defendant  did  not 
commit  the  alleged  act  of  bankruptcy. 


In  re  Ward  (D.  G.  1908)  161  Fed.  755. 

Where  chattel  mortgages  did  not  seek 
enforcement  of  the  mortgages  on  the 
sale  of  a  bankrupt's  property  under  an 
order  directing  that  the  liens  should 
attach  to  the  proceeds,  all  the  parties 
having  consented  to  the  jurisdiction  of 
the  bankruptcy  court,  all  claims  on  the 
fund  should  be  determined  therein,  if 
possible,  and  the  trustee  should  not  be 
permitted  to  litigate  such  questions  in 
the  state  court,  unless  for  good  reason. 
In  re  Vogt  (D.  C.  1908)  103  Fed.  551. 

The  state  insolvency  law  being  sus- 
pended by  the  bankruptcy  act  in  so  far 
as  they  affect  the  same  subject-matter 
and  persons,  chancery  Is  without  juris- 
diction to  grant  to  an  insolvent  relief 
obtainable  under  the  bankruptcy  act 
Hickman  v.  Parlin-Orendorf  Go.  (1909) 
115  S.  W.  371,  88  Ark.  519. 

Where  an  equitable  petition  was  filed, 
seeking  to  enjoin  enforcement  of  a 
judgment  and  have  an  equitable  set-off 
against  it  established,  that  defendant 
had  been  adjudicated  a  voluntary  bank- 
rupt and  no  trustee  had  been  appointed 
was  not  ground  for  staying  a  hearing 
upon  a  demurrer  to  the  petition.  Miller 
V.  Smith  (Ga.  1911)  70  S.  E.  887. 

Where  a  merchant  sold  his  stock  of 
goods  in  bulk,  in  the  manner  required 
by  Civ.  Code  Ga.  1910,  §  3226,  but  omit- 
ted a  debt  for  a  piano,  and  a  firm  of  at- 
torneys, having  his  note  therefor  for 
collection,  filed  a  petition  in  involuntary 
bankruptcy,  but  on  payment  of  the  debt 
had  the  petition  dismissed,  the  superior 
court  had  jurisdiction  by  rule  to  com- 
pel the  attorneys  to  pay  the  money  to 
their  client;  the  money  not  having 
been  collected  under  process  from  a 
federal  court.  Phillips  &  Crew  Co.  v. 
Jones  &  Hancock  (1912)  76  S.  B.  1019, 
139  Ga.  160. 

In  a  suit  in  a  state  court  by  the  wife 
of  a  bankrupt  against  the  bankruptcy 
trustee  to  recover  damages  for  the 
trusl^ee's  alleged  wrongful  conversion  of 
personalty  to  which  the  wife  claimed  ti- 
tle, where  it  appeared  that  the  trus- 
tee was  not  a  trespasser,  but  was  in 
possession  as  trustee  of  the  personalty 
involved,  the  res  being  in  the  posses- 
sion of  the  court  of  bankruptcy,  through 
its  trustee,,  a  verdict  should  have  been 
directed  for  defendant,  and  plaintiff  left 
to  her  remedy  in  the  court  of  bankrupt- 
cy, which  has  exclusive  jurisdiction 
of  all  questions  relative  to  the  right  of 
possession  and  title  to  the  res  in  its 
custody.  Smith  v.  Berman  (Ga.  App. 
1910)  68  S.  B.  1014. 

The  answer  in  an  action  by  an  as- 
signee for  the  benefit  of  creditors  on 
a  note  for  the  price  of  assigned  goods 
which  he  sold,  alleging  that  after  the 
assignment  the  assignor  was  adjudged 
a  bankrupt  and  discharged  from  his  lia- 
bilities, that  in  making  the  schedule  of 
his  assets  he  included  the  goods  for 
which  the  note  was  given,  and  that  by 
operation  of  law  the  note  is  in  the 
hands  of  the  trustee  of  the  bankrupt,  is 
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insufficient;  there  being  no  averment 
of  proceedings  by  the  trustee  to  recov- 
er the  goods  as  part  of  the  bankrupt's 
estate,  or  of  attack  in  the  federal  court 
on  the  assignment  as  an  act  of  bank- 
ruptcy, without  which  it  has  not  been 
impeached  as  an  act  of  bankruptcy; 
so  that  the  state  courts  have  a  right  to 
take  charge  of  the  property  and  dis- 
tribute it  among  the  creditors.  Lucas 
V.  Lucas*  Assignee  (IflOS)  76  S.  W.  371, 
25  Ky.  Law  Rep.  822. 

The  federal  (l^ourt  being  unable  to  dis- 
charge a  buyer  from  his  liability  for 
the  purchase  price  because  of  his  fraud- 
ulent intent  to  buy  the  goods  and  not 
pay  for  them,  the  seller  could  pursue 
him  in  the  state  courts  and  obtain  a 
personal  judgment  against  him,  though 
he  had  been  adjudged  bankrupt,  upon 
which,  after  the  federal  court  had  ex- 
ercised its  jurisdiction,  the  writ  of  fieri 
facias  might  issue;  but,  pending  the 
proceedings  in  bankruptcy,  the  state 
court  should  stay  its  execution  until 
the  bankruptcy  case  is  finally  adjudi- 
cated. Louisville  Dry  Goods  Co.  v. 
Lanman  (Ky.  1909)  121  S.  W.  1042. 

An  attempt  by  the  assignee  of  a  div- 
idend in  a  bankruptcy  court  to  invoke 
the  trustee  process  of  a  state  court  is 
an  interference  with  the  exercise  of  a 
paramount  federal  authority,  and  an 
obstruction  of  the  orderly  administra- 
tion of  the  bankrupt  estate.  Rockland 
Sav.  Bank  v.  Alden  (1907)  68  A.  863, 
103  Me.  230. 

One  may  maintain  replevin  in  a  state 
court  to  obtain  possession  of  the  prop- 
erty of  a  bankrupt  after  an  adjudica- 
tion in  bankruptcy,  but  before  anything 
else  has  been  done  to  obtain  possession 
of  his  property  in  the  federal  courts. 
Ayers  v.  Farwell  (Mass.  1907)  82  N. 
E.  35. 

While  the  bankrupt's  estate  was  be- 
ing administered  in  a  United  States 
court,  a  trustee  in  bankruptcy,  appoint- 
ed under  the  federal  bankrupt  law  of 
1898,  was  entitled  to  maintain  an  action 
ill  the  state  court  to  set  aside  a  con- 
veyance made  by  the  bankrupt  to  de- 
fraud creditors  and. to  avoid  the  pro- 
visions of  the  bankrupt  law,  since  the 
jurisok-tion  of  the  federal  courts  in  such 
cases  is  not  exclusive.  Lyon  v.  Clark 
(1900)  83  N.  W.  694,  124  Mich.  100,  7 
Detroit  Leg.  N.  384,  affirming  decree  on 
,  rehearing  (1900)  82  N.  W.  1058,  124 
Mich.  100,  7  Detroit  Leg.  N.  212. 

Where,  after  the  filing  of  a  petition  in 
involuntary  bankruptcy,  a  creditor  of 
the  bankrupt  brought  replevin  in  a  state 
court,  and  recovered  the  property  un- 
der the  writ  before  the  adjudication  in 
bankruptcy,  the  federal  court  obtained 
no  jurisdiction  over  the  property,  but 
the  state  court  had  jurisdiction  to  con- 
tinue the  replevin  action.  McFarlan 
Carriage  Co.  v.  Wells  (1903)  74  S.  W. 
878,  99  Mo.  App.  641. 

On  an  adjudication  in  bankruptcy  in 
a  federal  court  in   the   district   of  a 
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firm's^  domicile,  the  partnership  effects 
came'into  custodia  legis,  and  a  judg- 
ment of  a  court  in  a  distant  state,  own- 
ed by  the  firm  and  scheduled  as  part  of 
the  bankrupt  estate,  was  not  the  sub- 
ject of  administration  in  the  probate 
court  of  the  state  where  the  judgment 
was  rendered,  though  the  partnership 
was  dissolved  by  the  bankruptcy;  and 
hence  the  public  administrator  could  not 
take  charge  of  such  judgment  as  rep- 
resenting the  interest  of  a  deceased 
partner.  E.  R.  Hawkins  &  Co.  v.  Quin- 
ette  (Mo.  App.  1911)  136  S.  W.  246. 

State  courts  will  not  interfere  with 
the  jurisdiction  of  United  States  courts 
previously  assumed  in  insolvency  pro- 
ceedings against  a  foreign  corporation. 
Minchin  v.  Second  Nat.  Bank  (1883) 
36  N.  J.  Bq.  (9  Stew.)  436. 

While  the  state  court  may  be  with- 
out power  to  take  a  fund  from  posses- 
sion of  a  court  of  bankruptcy,  yet, 
where  property  is  subject  to  a  lien,  it 
will  be  presumed  that  the  court  of 
bankruptcy  will  give  effect  to  the  judg- 
ment of  the  state  court  Schoenherr  v. 
Van  Meter  (1915)  109  N.  E.  625,  215 
N.  Y.  548,  reversing  judgment  (1913) 
143  N.  Y.  S.  1143,  158  App.  Div.  907. 

The  sufficiency  of  the  number  of  cred- 
itors to  petition  in  bankruptcy  Isr  a  ju- 
risdictional fact,  which  may  be  ques- 
tioned in  proceedings  in  a  state  court 
Buckingham  v.  Schuylkill  Plush  &  Silk 
Co.  (1902)  77  N.  Y.  S.  857,  38  Misi 
Rep.   305. 

Institution  of  suit  in  a  federal  court 
by  a  bankrupt's  trustee  to  set  aside  a 
transfer  of  property  of  a  corporation, 
in  which  the  bankrupt  estate  held 
stock,  which  property  had  been  mort- 
gaged by  the  bankrupt  to  complainant's 
assignor,  to  which  complainant  was  not 
a  party,  held  not  to  prevent  complain- 
ant's maintenance  of  a  suit  to  foreclose 
the  mortgage.  Mutual  Life  Ins.  Co.  of 
New  York  v.  Fleischman  (1912)  133 
N.  Y,  S.  512,  149  App.  Div.  23. 

Where  the  federal  courts  have  taken 
jurisdiction  of  the  winding  up,  fore- 
closure, and  reorganization  of  a  rail- 
road company,  creditors  of  the  insol- 
vent company  claiming  equitable  rights 
in  funds  of  its  8U3ccssor  must,  in  thf: 
absence  of  fraud,  se^k  relief  in  the  fed- 
eral courts,  and  not  in  the  state  courts: 
Kurtz  v.  Philadelphia  &  R.  R.  Co. 
(1898)  40  A.  988,  187  Pa.  St  59. 

Where  defendant  does  not  set  up  in 
his  pleading  the  fact  that  he  has  filed  a 
petition  in  bankruptcy,  the  state  court 
need  not  take  notice  of  the  bankrupt 
proceedings,  but  may  proceed  to  judg- 
ment. Red  River  Nat.  Bank  v.  Bray 
(Tex.  Civ.  App.  1911)  132  S.  W.  968. 

Where  a  partner  was  a  trustee  m 
bankruptcy,  and  his  copartners  secured 
an  injunction  against  his  delivery  to  his 
successor  of  alleged  partnership  funds 
received  by  the  trustee,  the  funds,  hav- 
ing been  received  by  the  successor 
without  notice,  are  no  longer  subject 
to  the  jurisdiction  of  the  state  court 
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Broussard  t.  Le  Blanc  (Tex.  Civ.  App. 
1916)  182  S.  W.  78* 

Wbere,  under  a  decree  in  a  bankruptcy 
proceeding  in  the  United  Statear  court, 
land  is  sold  and  a  deed  is  ordered  to  be 
made  to  the  purchaser,  a  state  court  is 
without  jurisdiction  to  enjoin  the  exe- 
cution of  such  deed  upon  a  bill  filed 
therein  by  one  claiming  to  be  jointly  in- 
terested with  the  purchaser  in  the  pur- 
chase of  said  property;  nor  can  the 
purchaser  be  enjoined  from  acquiring 
the  title  to  such  land.  Henderson  v. 
Henrie  (W.  Va.  1907)  50  S.  E.  369. 

69-  —  In  state  court.— Where  prop- 
erty of  an  estate  in  bankruptcy  is  in 
the  actual  custody  and  control  of  a 
state  court  of  competent  jurisdiction, 
through  its  officers,  its  possession  of 
the  property  will  not  be  interfered 
with,  nor  iter  disposition  of  the  same 
restrained,  by  process  from  a  court  of 
bankruptcy.  Peck  v.  Jenness  (1849) 
48  U.  S.  (7  How.)  612,  12  L.  Ed.  841; 
In  re  Farrell  (1912)  201  Fed.  338,  119 
C.  C.  A.  576;  Burt  v.  Keyes  (0.  O. 
1861)  Fed.  Cas.  No.  2,212;  Yeadon  v. 
Planters'  &  Mechanics'  Bank  (D.  O. 
1843)  Fed.  Cas.  No.  18,130;  In  re  Ful- 
ler (D.  C.  1870)  Fed.  Cas.  No.  5,148; 
In  re  CaldweU  (D.  C.  1874)  Fed.  Cas. 
No.  2.300;  Southern  Loan  &  Trust  Co. 
▼.  Benbow  (D.  C.  1899)  96  Fed.  514; 
Scott  y.  George's  Creek  Coal  &  Iron 
Co.  (D.  C.  1913)  202  Fed.  251;  MiUer 
▼.  Hardy  (1892)  131  Ind.  13,  29  N.  E. 
776;  Scott  v.  Grinstead  (1883)  4  Ky. 
Law  Rep.  (abstract)  614;  Field  v. 
Zalle  (1878)  5  Mo.  App.  596,  memoran- 
dum; Clark  V.  Binninger  (N.  Y.  1870) 
38  How.  Prac.  341;  Rock  Island  Plow 
Co.  V.  Western  Imnlement  Co.  (N.  D 
1911)  132  N.  W.  351. 

An  adjudication  of  bankruptcy  vesta 
the  bankruptcy  court  with  exclusive  ju- 
risdiction to  administer  the  property  of 
the  bankrupt,  as  against  any  state 
court  which  may  have  obtained  posares- 
sioD  of  such  property  through  proceed- 
ings instituted  within  four  months  prior 
to  the  adjudication,  and  it  is  immaterial 
that  the  proceedings  in  the  state  court 
were  for  the  enforcement  of  valid  liens 
not  affected  by  the  bankruptcy  act. 
Leidigh  Carriage  Co.  v.  Stengel  (1899) 
95  Fed.  637,  37  C.  C.  A.  210;  In  re 
Smith  (D.  C.  1899)  92  Fed.  135;  In 
re  Knight  (D.  C.  1903)  125  Fed.  35. 

An  assignee  in  bankruptcy  has  au- 
thority to  appear  in  a  suit  brought 
against  him  in  the  state  court,  and  liti- 
gate his  rights  there,  and  when  he  does 
so  the  judgment  in  such  an  action  is 
binding  upon  him,  and  those  he  repre- 
sents. Winchester  v.  HeiskeU  (1886) 
7  Sup.  Ct.  281,  119  U.  S.  450,  30  L.  Ed. 
462;  Id.  (1887)  7  Sup.  Ct.  562,  120 
U.   S.  273,  30  L.  Ed.  664. 

Where  creditors  of  an  insolvent  debt- 
or sue  out  attachments  on  his  property 
in  a  state  court,  and  cause  the  same 
to  be  sold  thereunder  and  the  proceeds 
paid  into  court,  and  within  four  months 
thereafter  he  is  adjudged  bankrupt  on 


a  petition  alleging  such  attachments  to 
be  preferential  and  to  constitute  acts 
of  bankruptcy,  an  intervening  petition 
filed  by  the  trustee  in  bankruptcy  in 
the  state  court  should  be  limited  to  a 
demand  for  the  proceeds  of  sale  re- 
maining in  court;  and  an  order  of  the 
bankruptcy  court,  permitting  such  in- 
tervention, but  leaving  the  question  of 
the  effect  and  validity  of  the  attach- 
ments to  be  determined  in  the  state 
court,  is  erroneous.  Bear  v.  Chase 
(1900)  09  Fed.  920,  40  C.  C.  A.  182. 

Pendency  in  state  court  of  suit  by 
stockholders  to  dissolve  corporation 
and  appointment  of  receiver  more  than 
four  months  before  petition  in  bank- 
ruptcy held  not  to  defeat  creditors' 
right  to  have  the  estate  administered 
in  the  bankruptcy  court,  where  they 
asserted  that  right  as  soon  as  the  cor- 
poration was  known  to  be  insolvent  and 
had  committed  an  act  of  bankruptcy. 
Bank  of  Andrews  v.  Gudger  (C.  C.  A. 
1914)  212  Fed.  49. 

The  jurisdiction  of  the  bankrupt  court 
is  not  affected  by  the  fast  that  an  as- 
signment for  the  benefit  of  creditors 
under  the  state  law  had  been  made 
prior  to  the  adjudication.  Pool  v.  Mc- 
Donald (C.  C.  1877)  Fed.  Cas.  No. 
11,268. 

The  fact  that  a  complainant  in  a  suit 
to  quiet  title  founds  his  claim  on  a  ti- 
tle derived  from  a  decree  in  bankrupt- 
cy will  not  give  the  circuit  court  juris- 
diction to  entertain  the  suit  when  an 
action  of  ejectment  for  the  land  in  con- 
troversy is  pendihg  in  the  state  court, 
and  no  relief  could  be  granted  without 
enjoining  such  action.  Mc Alpine  v. 
Tourtelotte  (C.  C.  1885)  24  Fed.  69. 

The  federal  court,  in  a  suit  by  the 
assignee  of  a  bankrupt,  will  not  exam- 
ine into  the  validity  of  a  judgment  con- 
fessed by  the  bankrupt  in  a  state  court, 
the  jurisdiction  of  which  is  not  denied. 
Atkinson  v.  Purdy  (D.  C.  1844)  Fed. 
Cas.  No.  616. 

Where  adverse  claimants,  situated  in 
other  districts,  assert  their  rights  in 
the  state  courts,  the  assignee  may  ei- 
ther defend  his  title  in  the  state  court, 
or  may  file  a  bill  in  a  United  Statesr 
court  to  have  the  rights  of  the  adverse 
claimants  adjusted,  and,  as  incidental 
thereto,  that  the  actions  in  the  state 
courts  may  be  enjoined.  The  assignee 
cannot  proceed  in  such  case  by  sum- 
mary petition.  In  re  Litchfield  (D.  C. 
1882)  13  Fed.  863. 

A  district  court  of  the  United  States, 
sitting  in  bankruptcy,  has  jurisdiction 
to  entertain  a  petition  in  involuntary 
proceedings  against  a  corporation 
amenable  to  the  law,  and  to  appoint  a 
temporary  receiver  of  its  effects,  not- 
withstanding the  fact  that  proceedings 
had  been  begun  against  the  same  cor- 
poration in  a  state  court,  under  a  stat- 
ute of  the  state,  after  the  passage  of 
the  national  bankruptcy  law,  but  be- 
fore the  date  when  involuntary  peti- 
tions under  it  could  be  filed,  founded 
on  alleged  insolvency  and  fraud  of  the 
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defendant,  and  seeking  to  take  posses- 
sion of  its  assets  for  the  same  pur- 
poses Involved  in  the  bankruptcy  pro- 
ceedings, and  including  an  application 
for  the  appointment  of  a  reeeiver.  In 
re  Bruss-Ritter  Go.  (D.  G.  1898)  90 
Fed.  651. 

Where  a  trustee  in  bankruptcy 
brought  an  action  in  a  state  court  to 
set  aside  certain  fraudulent  conveyanc- 
es by  the  bankrupt  and  certain  judg- 
ments against  him,  and  recovered  judg- 
ment therein,  but,  being  doubtful  of 
the  jurisdiction  of  the  state  court, 
brought  a  bill  in  the  court  of  bank- 
ruptcy to  obtain  a  decree  for  the  same 
purpose  and  between  the  same  parties, 
held,  that  the  judgment  of  the  state 
court  was  conclusive  on  the  bankruptcy 
court,  and  would  not  be  there  review- 
ed or  revised,  and  the  bill  must  be  dis- 
missed.     Robinson    v.    White    (D.    G. 

1899)  97  Fed.  33. 

Upon  the  filing  of  a  petition  in  bank- 
ruptcy by  one  individually  and  as  sur- 
viving partner  of  a  late  copartnership, 
the  bankruptcy  court  has  complete  ju-^ 
risdiction  over  the  partnership  estate, 
although  such  estate,  together  with  the 
personal  estate  of  the  deceased  part- 
ner, was  in  course  of  administration  in 
a  state  court  before  the  petition  in 
bankruptcy  was  filed,  provided  posses- 
sion of  the  partnership  assets  can  be 
obtained  by  the  referee  without  forci- 
bly interfering  with  the  custody  of  the 
administrator.      In    re    Pierce    (D.    O. 

1900)  102  Fed.  977. 

A  protest  by  creditors  pending  a  de- 
termination on  their  petition  for  an  ad- 
judication of  bankruptcy  against  their 
debtor,  made  in  a  state  court,  against 
further  proceedings  under  an  assign- 
ment for  creditors  executed  by  their 
debtor  before  their  petition  was  filed, 
does  not  have  the  effect  of  a  writ  of 
injunction  from  the  federal  court 
against  such  proceedings.  In  re  Scholtz 
(D.  C.  1901)  106  Fed.  834. 

When  the  lien  of  an  attachment  from 
a  state  court  is  annulled  by  an  adjudi- 
cation in  bankruptcy,  such  court  loses 
jurisdiction  of  the  property,  which 
passes  into  the  exclusive  jurisdiction  of 
the  court  of  bankruptcy.  In  re  Tune 
(D.  G.  1902)  115  Fed.  906. 

The  bankruptcy  law  gives  to  courts 
of  bankruptcy  full  power  to  enjoin  all 
persons  within  their  jurisdiction  from 
doing  any  act  that  will  interfere  with 
or  prevent  its  due  administration, 
whether  such  persons  are  parties  to 
the  proceedings  or  not;  and,  where 
they  are  litigants  in  a  state  court,  no 
rule  of  comity  requires  the  court  of 
bankruptcy  to  compel  persons  whose 
rights  under  the  bankruptcy  law  are 
jeopardized  by  such  litigation  to  resort 
to  the  state  court  for  protection.  In  re 
Hornstein  (D.  C.  1903)  122  Fed.  266. 

A  court  of  bankruptcy  will  not  by  a 
restraining  order  interfere  with  the 
carrying  into  effect  of  a  valid  order  of 
a  state  court,  based  on  a  finding  that 
attorneys  for  a  bankrupt  are  entitled  to 
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a  lien  on  a  Judgment  recovered  for  him 
prior  to  the  bankruptcy.  In  re  Pen- 
neU  (D.  G.  1907)  159  Fed.  500. 

The  bankruptcy  law  does  not  suspend 
the  jurisdiction  of  a  state  court  over  a 
corporation  desiring  to  dissolve  and 
discontinue  operation;  and  hence  the 
insolvency  of  a  corporation  does  not 
necessitate  the  suspension  of  proceed- 
ings in  the  state  court,  or  its  dissolu- 
tion, though,  if  the  company  is  insol- 
vent and  has  committed  an  act  of  bank- 
ruptcy, its  property  may  be  distributed 
among  its  creditors  in  accordance  with 
the  bankruptcy  act  In  re  Standaid 
Gordage  Co.  (D.  G.  1910)  184  Fed.  156. 

Distribution  of  bankrupt's  property 
in  supplementary  proceedings  in  state 
court  held  to  be  enjoined  until  appoint- 
ment of  trustee  in  bankruptcy,  which- 
ever court  might  eventually  distribute 
the  property.  In  re  Gefola  (D.  C. 
1915)  222  Fed.  171. 

A  bankruptcy  court  has  no  power  to 
enjoin  sale  of  bankrupt's  property  to 
be  made  by  state  officer,  pursuant  to 
decree  of  foreclosure  of  a  state  court, 
entered  before  petition  in  bankruptcy 
was  filed,  to  permit  trustee  to  attempt 
to  secure  purchaser  and  advertise  sale 
more  extensively.  In  re  Schmidt  (D. 
G.  1915)  224  Fed.  814. 

Where  a  bond  was  given  to  dissolve 
a  garnishment  on  which  funds  were  dis- 
closed in  an  action  for  libel,  the  funds 
80  disclosed  or  the  liability  on  the  bond 
became  subject  to  final  disposition  by 
the  state  court,  notwithstanding  the 
subsequent  bankruptcy  of  the  defend- 
ant occurring  more  than  four  months 
after  garnishment,  and  the  giving  of  a 
dissolving  bond.  National  Surety  Co. 
V.  Medlock  (1907)  58  S.  B.  1131,  2  Ga. 
App.  665. 

Defendant  held  not  entitled  to  attack 
validity  of  judgment  in  state  court,  aft- 
er its  rendition,  because  of  pendency 
of  bankruptcy  proceedings,  or  because 
of  his  discharge.  McDougald  ▼.  Chat- 
tanooga Medicine  Go.  (1912)  73  S.  E. 
1089,  10  (3a.  App.  653. 

Where  the  federal  bankruptcy  court 
takes  jurisdiction  of  a  case  and  declares 
a  person  bankrupt  in  the  month  follow- 
ing the  month  in  which  he  made  a  gen- 
eral assignment  under  the  state  law  for 
the  benefit  of  creditors,  the  remedy  of 
the  parties  interested  is  in  the  federal 
court.  Richardson  v.  Wycoff  (1881) 
2  Ky.  Law  Rep.  (abstract)  216. 

A  citizen  of  the  state  of  Tennessee 
commenced  suit  in  the  United  States 
Circuit  Court  in  Louisiana  against  a 
citizen  of  the  latter  state,  and  procur- 
ed the  seizure  by  executory  process  of 
certain  mortgaged  property,  and  cer- 
tain mortgage  creditors  of  the  same  de- 
fendant, residing  in  Louisiana,  inter- 
vened, setting  up  concurrent  mortgage 
rights  thereon.  Subsequently  the  seized 
mortgage  debtor  made  a  cession  and 
surrender  to  his  creditors  generally, 
including  the  mortgaged  premises 
among  the  assets  surrendered.     Held, 
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tliat  the  contmuation,  by  the  interven- 
ing Louisiana  creditors  of  the  insol- 
vent, of  their  claim  for  participation 
in  the  proceeds  of  sale  in  the  custody 
of  the  federal  court,  was  not,  in  effect, 
a  contempt  of  the  stay  order  of  the 
state  court  having  jurisdiction  of  the 
insolvency  proceedings  and  estate. 
Calder  v.  Home  Ins.  Go.  (1893)  45  La. 
Ann.  739,  12  So.  950. 

An  adverse  claimant  to  property  in 
the  hands  of  a  referee  in  bankruptcy 
may  sue  in  a  state  court  and  try  title 
to  the  property,  but  after  the  jurisdic- 
tion of  the  court  has  once  attached  he 
cannot  take  the  property  in  specie  out 
of  the  possession  of  the  court  or  any 
of  its  agents.  Crosby  v.  Spear  (1904) 
57  A.  881,  98  Me.  542,  99  Am.  St  Rep. 
424. 

Where,  at  the  time  a  subpoena  in 
bankruptcy  proceedings  was  served, 
certain  property  in  controversy  was  not 
in  the  possession  of  the  bankrupt,  but 
was  in  the  hands  of  a  trustee  for  the 
benefit  of  creditors,  against  whom,  by 
reason  of  such  conveyance,  the  bank- 
rupt had  no  right  of  possession,  the 
bankruptcy  proceedings  did  not  confer 
on  the  federal  court  exclusive  jurisdic- 
tion of  such  property,  so  as  to  preclude 
an  adverse  claimant  from  maintaining 
replevin  therefor  in  the  state  court. 
Morning  Telegraph  Pub.  Co.  v.  S.  B. 
Hutchinson  Co.  (1906)  109  N.  W.  42, 
146  Mich.  38,  13  Detroit  Leg.  N.  701. 
Where  a  corporation,  to  which  a 
debtor  company  transferred  its  proper- 
ty became  bankrupt,  the  state  courts 
can  entertain  a  suit  to  set  aside  the 
conveyance  as  fraudulent;  the  court 
of  bankruptcy  having  only  concurrent 
jurisdiction  with  the  state  courts  if  it 
had  jurisdiction  of  the  res.  Union 
Banking  Co.  v.  Truscott  Boat  Mfg.  Co. 
(Mich.  1916)  155  N.  W.  717. 

Rev.  St.  Mo.  1899,  i  4463  et  seq., 
providing  for  a  writ  of  replevin,  when 
plaintiff  claims  to  be  the  owner  or  en- 
titled to  the  possession  of  specific  per- 
sonal property  wrongfully  detained,  do 
not  authorize  a  sheriff,  acting  under 
the  writ,  to  invade  the  jurisdiction  of 
the  federal  court  over  property  in  the 
custody  of  that  court,  under  bankruptcy 
proceedings.  Mishawaka  Woolen  Mfg. 
Co.  V.  Powell  (1903)  72  S.  W.  723,  98 
Mo.  App.  530. 

Wliere  an  action  on  notes  was  begun 
in  a  state  court,  the  fact  that  an  amend- 
ed answer  stated  that  defendant  had 
been  adjudged  a  bankrupt  in  the  federal 
court,  but  not  yet  discharged,  could  not 
in  any  way  affect  the  state  court,  the 
record  showing  that  the  bankruptcy 
proceedings  were  instituted  after  the 
action  in  the  state  court  was  begun. 
Bowman  v.  Strother  (Mo.  App.  1910) 
128  S.  W.  848. 

The  filing  of  a  petition  to  have  de- 
clared a  bankrupt,  defendant,  subpoena- 
ed to  take  his  deposition,  would  not 
stay  the  proceedings  of  the  state  court 
as  to   other   defendants,  or  the  right 


of  plaintiff  to  take  depositions  to  be 
used  against  such  other  defendants. 
Ex  parte  Canada  (Mo.  App.  1910)  132 
S.  W.  754. 

The  state  courts  have  jurisdiction  to 
enforce  a  chattel  mortgage  given  prior 
to  bankruptcy  on  property  set  apart 
to  the  mortgagor  as  exempt  under  the 
state  law.  Bank  of  Mendon  v.  Mell 
(1915)  172  8.  W.  484,  185  Mo.  App. 
510. 

The  right  to  file  a  voluntary  petition 
in  bankruptcy  is  not  limited  or  affected 
by  any  pending  proceedings  in  the  state 
courts.  In  re  Kepecs  (1910)  123  N. 
Y.  S.  872. 

The  filing  of  a  petition  in  bankruptcy 
against  one,  while  action  against  him 
on  a  debt,  in  which  he  had  giveA  a 
replevy  bond,  is  pending,  does  not  de- 
prive the  court  of  power  to  proceed  to 
judgment  in  such  action  for  the  debt 
and  on  the  bond.  Texas  Fidelity  & 
Bonding  Co.  v.  First  State  Bank  of 
Channing  (Tex.  Civ.  App.  1912)  149 
S.  W.  779. 

Where  an  assignment  for  the  benefit 
of  creditors  is  made  within  four  months 
prior  to  the  assignor's  adjudication  in 
bankruptcy,  all  the  state  court  can  do 
is  to  preserve  the  property  to  be  ad- 
ministered by  the  bankruptcy  court, 
and  it  is  thereafter  without  power  to 
allow  any  claim  for  services  to  any  one 
except  such  as  may  in  good  faith  have 
been  rendered  before  proceedings  in 
bankruptcy.  In  re  Bombino  (Utah 
1914)   138  P.  1155. 

The  fact  that  a  judgment  debtor  takes 
the  benefit  of  the  bankrupt  law  pend- 
ing a  suit  to  enforce  the  judgment 
against  land  which  had  been  settled  on 
his  wife  by  a  marriage  agreement  does 
not  oust  the  jurisdiction  of  the  state 
court  as  to  the  wife,  nor  as  to  the  de- 
fendant; the  assignee  in  bankruptcy 
making  no  claim  to  the  property.  Sive- 
ly  V.  Campbell  (Va.  1873)  23  Grat. 
893. 

70. Effect  of  appointment  of  re- 
ceiver-—The  fact  that  the  property  of 
a  corporation  is  in  the  possession  of 
receivers  appointed  by  a  state  court 
does  not  affect  the  jurisdiction  of  a 
court  of  bankruptcy  to  adjudicate  such 
corporation  a  bankrupt.  In  re  C. 
Moench  &  Sons  Co.  (1004)  130  Fed. 
685,  66  C.  C.  A.  37,  affirming  decree 
(D.  C.  1903)  123  Fed.  905;  Thornhill 
V.  Bank  of  Louisiana  (C.  C.  1870)  Fed. 
Cas.  No.  13,992,  affirming  (D.  C.  1870) 
Fed.  Cas.  No.  13,990;  Li  re  Independ- 
ent Ins.  Co.  (C.  C.  1872)  Fed.  Cas. 
No.  7,017,  affirming  (D.  C.  1872)  Fed. 
Cas.  No.  7,018;  In  re  Washington  Ma- 
rine Ins.  Co.  (D.  C.  1868)  Fed.  Cas. 
No.  17,246;  In  re  Merchants*  Ins.  Co. 
(D.  C.  1871)  Fed.  Cas.  No.  9.441; 
In  re  Safe  Deposit  &  Savings  Inst. 
(D.  C.  1872)  Fed.  Cas.  No.  12,211; 
In  re  Green  Pond  R.  Co.  (D.  O.  1876) 
Fed.  Cas.  No.  5,786. 

Where  property  belonging  to  the  es- 
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tate  of  a  bankrupt  is  in  the  custody 
and  possession  of  a  receiver  appointed 
.by  a  state  court,  the  trustee  in  bank- 
ruptcy should  apply  to  the  state  court 
for  an  order  directing  the  receiver  to 
turn  over  the  property  to  him.  Carling 
V.  Seymour  Lumber  Co.  (1902)  113 
Fed.  483,  51  C.  C  A.  1,  reversing  judg- 
ment In  re  Macon  Sash,  Door  &  Lum- 
ber Co.  (D.  C.  1901)  112  Fed.  323; 
In  re  Lesser  (D.  C.  1900)  100  Fed. 
433;  Mouran  v.  Crown  Carpet  Lining 
Co.  (1901)  50  Ati.  331,  23  R.  L  324. 

Goods  in  the  possession  of  a  receiver 
in  bankruptcy  cannot  be  seized  on 
replevin  from  a  state  court  on  the 
theory  that  the  receiver  is  holding  them 
as  an  individual,  where  the  only  cir- 
cumstance tending  to  support  such 
theory  is  that,  pending  the  settlement 
of  a  dispute  over  the  title,  and  for  no 
other  reason  than  that  the  dispute 
existed,  the  goods  in  question  were  not 
included  in  the  schedule  of  the  prop- 
erty of  the  bankrupt  filed  by  the  re- 
ceiver. Murphy  v.  John  Hofman  Co. 
(1909)  29  Sup.  Ct  154,  211  U.  S.  562, 
53  L.  Ed.  327,  reversing  judgment  John 
Hofman  Co.  v.  Murphy  (1907)  80  N. 
E.  1111,  187  N.  Y.  548. 

Petitioning  creditors  of  a  corporation, 
which  has  committed  an  act  of  bank- 
ruptcy by  suifering  and  permitting  cer- 
tain creditors  to  obtain  preferences 
through  legal  proceedings  while  it  was 
insolvent,  are  not  debarred  from  the 
right  to  have  it  adjudicated  a  bank- 
rupt by  the  fact  that  pending  the  pro- 
ceedings a  decree  dissolving  the  cor- 
poration was  entered  by  a  state  court, 
which  had  taken  possession  of  its  prop- 
erty through  a  receiver.  Scheuer  v. 
Smith  &  Montgomery  Book  &  Station- 
ery Co.  (1901)  112  Fed.  407,  50  C.  C. 
A.  312. 

A  New  York  state  court  does  not  ac- 
quire jurisdiction  of  property  of  a 
bankrupt,  to  the  exclusion  of  the  bank- 
ruptcy court,  by  the  filing  of  the  sum- 
mons, complaint,  and  notice  of  pendency 
of  an  action  to  foreclose  a  mortgage 
thereon,  without  service  of  a  summons 
required  by  Code  Civ.  Proc.  N.  Y.  § 
416,  for  commencement  of  an  action  be- 
fore the  trustee  was  appointed;  the 
bankruptcy  court  having  previously  ac- 
quired jurisdiction  by  the  filing  of  the 
petition  in  bankruptcy  and  the  appoint- 
ment of  a  receiver,  who  had  qualified 
and  taken  possession  of  the  property. 
In  re  Kellogg  (1903)  121  Fed.  333,  57 
C.  C.  A.  547,  affirming  judgment  (D. 
C.  1902)   113  Fed.  120. 

A  court  of  bankruptcy  cannot  ad- 
minister upon  property  of  a  bankrupt, 
which  at  the  time  of  the  filing  of  the 
petition  was  in  the  actual  possession 
of  a  receiver  appointed  by  a  state  court 
more  than  four  months  previously,  and 
w^hich  was  subsequently  sold  by  order 
of  the  state  court  in  the  same  proceed- 
ing. In  re  Heckman  (1905)  140  Fed. 
859.  72  C.  C.  A.  8. 

Though       bankruptcy       proceedings 
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brought  against  a  corporation  in  the 
hands  of  a  state  court  receiver  sus- 
pended further  administration  of  the 
corporation's  estate  in  the  state  coort, 
it  remained  for  that  court  to  transfer 
the  assets,  settle  the  receiver's  ac- 
counts, and  close  its  connection  ^th 
the  matter,  and  any  errors  committed 
in  so  doing  could  be  rectified  in  due 
course  and  in  the  designated  way. 
Loveless  v.  Southern  Grocer  Co.  (1908) 
169  Fed.  415,  86  O.  C.  A.  395. 

Ruling  of  the  state  court  permitting 
the  garnishment  of  dividends  after  they 
have  been  declared  by  an  officer  of  the 
state  court  as  a  receiver,  administra- 
tor, or  trustee,  cannot  affect  the  ad- 
ministration by  a  federal  court  of  an 
estate  in  bankruptcy.  In  re  Argonaut 
Shoe  Co.  (1911)  187  Fed.  784,  109  C. 
C.  A.  632. 

Notice  of  an  application  for  the  ap- 
pointment of  a  receiver  for  a  bank- 
rupt at  the  time  of  adjudication  should 
have  been  given  to  a  receiver  of  the 
bankrupt  appointed  by  a  state  court 
Sidney  L.  Bauman  Diamond  O.  v. 
Hart  (1911)  192  Fed.  498,  113  C.  C  A 
104. 

The  possession  of  a  bankrupt's  prop- 
erty by  a  receiver  appointed  by  a  state 
court,  whose  appointment  was  the  act 
of  bankruptcy  alleged  in  the  petition, 
does  not  deprive  the  bankruptcy  court 
of  the  right  to  the  possession  and  con- 
trol of  the  property.  Pugh  ▼.  LoiscI 
(1915)  219  Fed.  417,  135  C.  C.  A.  221. 

Act  Feb.  13,  1873,  does  not  deprive 
the  bankruptcy  court  of  jurisdiction 
over  a  corporation  of  which  a  receiver 
has  been  appointed  by  a  state  court, 
but  only  saves  acts  done  by  the  state 
court  and  the  receiver  prior  to  filing 
the  petition.  In  re  National  life  Ins. 
Co.  (C.  C.  1874)  Fed.  Cas.  No,  10,(^6. 

Where  a  corporation  has  made  a  gen- 
eral assignment  for  the  benefit  of  its 
creditors,  and  a  state  court,  on  a  bill 
ill  equity,  has  appointed  the  assignee 
as  receiver  to  take  charge  of  the  as- 
signed estate  and  wind  up  the  affairs 
of  the  assignor,  and  the  corporation  is 
afterwards  adjudged  bankrupt,  jurisdic- 
tion to  administer  and  distribute  the 
entire  estate  of  the  bankrupt  belongs 
to  the  court  of  bankruptcy,  to  the  ex- 
clusion of  the  state  court,  and  the  for- 
mer court  may  enjoin  all  parties  from 
further  proceedings  in  the  latter  court 
Lea  V.  George  M.  West  Co.  (D.  C. 
1899)  91  Fed.  237,  case  certified 
George  M.  West  Co.  v.  Lea  (1899)  19 
S.  Ct  836,  174  U.  S.  590,  43  L.  Ed. 
1098. 

When  a  court  of  bankruptcy,  having 
jurisdiction  in  the  premises,  through  its 
receiver  or  a  trustee  in  bankruptcy, 
has  taken  actual  possession  of  prop- 
erty scheduled  by  the  bankrupt  as  as- 
sets of  his  estate,  and  holds  the  same 
for  administration  in  bankruptcy,  it  is 
not  competent  for  a  stranger,  claiming 
to  be  the  owner  of  such  property,  to 
maintain  a  suit  in  a  state  court  against 
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the  trustee  for  the  purpose  of  estab- 
lishing bis  title  and  restraining  the  offi- 
cer from  selling  the  property.  His 
remedy  is  by  petition  in  the  court  of 
bankruptcy.  Keegan  v.  King  (D.  O. 
1899)  96  Fed.  758. 

Bankruptcy  proceedings  properly  in- 
stituted vest  the  court  of  bankruptcy 
with  exclusive  jurisdiction  to  adminis- 
ter the  estate  of  the  bankrupt,  and 
oust  the  jurisdiction  of  a  state  court 
which  has  appointed  a  receiver  in  in- 
solvency proceedings,  and  a  receiver 
appointed  by  the  court  of  bankruptcy 
is  entitled  to  possession  of  the  prop- 
erty. In  re  Lepgert  Wagon  Co.  (D. 
C.  1901)  110  Fed.  927. 

The  fact  that  the  assets  of  an  alleged 
bankrupt  partnership  are  in  the  pos- 
session of  a  receiver  of  a  state  court 
cannot  be  pleaded  in  defense  to  a  pe- 
tition in  bankruptcy  against  the  part- 
nership, nor  considered  on  the  hearing 
of  such  petition,  since  the  question 
which  court  has  jurisdiction  to  admin- 
ister the  estate  can  only  arise  after  an 
adjudication  has  been  made  and  a  trus- 
tee appointed.  In  re  Kersten  (D.  0. 
1901)  110  Fed.  929. 

A  court  of  the  United  States  will  not 
dispossess  the  receiver  or  other  offi- 
cers of  a  state  court  by  any  summary 
order  or  process  or  otherwise  than  by 
formal  proceedings  taken  by  its  own 
receiver  or  trustee  for  that  purpose. 
Bankruptcy  courts  are  governed  by 
this  rule,  the  same  as  others,  in  the 
exercise  of  their  jurisdiction,  and  will 
not  interfere  with  the  possession  of  a 
state  court  until  after  the  application, 
at  least,  to  that  court  by  the  trustee 
or  receiver  of  the  bankruptcy  court  for 
a  surrender  of  the  possession  to  him, 
and  the  refusal  of  the  state  court,  un- 
warrantably, to  recognize  the  jurisdic- 
tion and  authority  in  bankruptcy. 
Rofis-Meeham  Foundry  Co.  v.  Southern 
Car  &  Foundry  Co.  (D.  C.  1003)  124 
Fed.  403. 

A  corporation  may  be  adjudged  an 
involuntary  bankrupt,  where  the  peti- 
tion alleges  sufficient  grounds,  notwith- 
standing the  fact  that  a  receiver  was 
appointed  for  its  property  by  a  state 
court  more  than  four  months  prior  to 
the  filing  of  the  petition,  who  is  still  in 
possession.  In  re  Sterlingworth  Ry. 
Supply  Co.  (D.  0.  1908)  164  Fed.  591. 

Where  a  corporation  applied  to  a 
state  court  for  a  receiver  under  a  pe- 
tition showing  its  insolvency,  and  that 
It  eould  not  longer  continue  in  busi- 
ness, the  state  court's  jurisdiction  to 
appoint  a  receiver  and  administer  the 
corporation's  assets,  invoked  within 
four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy,  if  such  jurisdic- 
tion existed  at  all,  could  not  deprive 
the  corporation's  creditors  of  the  right 
to  have  the  corporation's  assets  ad- 
ministered under  the  bankruptcy  law. 
In  re  Electric  Supply  Co.  (D.  C.  1909) 
175  Fed-  612. 

Where  a  depositary  of  bankruptcy 
fonds  executed  a  bond  to  the  United 


States  to  pay  out  all  moneys  deposited 
with  it  in  such  depositary  only  as  pro- 
vided by  the  acts  of  Congress  and  the 
rules  of  court  applicable  thereto  and  to 
abide  by  all  lawful  orders  and  decrees 
of  the  court,  such  provisions  applied 
only  to  the  depositary  while  in  posses- 
sion of  its  own  assets  and  conducting 
its  ordinary  business,  and  did  not  con- 
fer on  the  bankruptcy  court  power  to 
make  summary  orders  for  the  payment 
of  deposits  made  with  the  trust  com- 
pany by  receivers  and  trustees  in  bank- 
ruptcy, after  the  trust  company  had 
passed  into  the  hands  of  the  superin- 
tendent of  banks  for  liquidation.  In  re 
Bologh  (D.  C.  1911)  185  Fed.  825. 

An  order  of  a  state  chancery  court 
appointing  a  receiver  of  an  insolvent 
corporation  subsequently  adjudged  a 
bankrupt  entered  after  the  adjudication 
of  bankruptcy  which  allows  a  fee  for 
the  attorneys  of  the  receiver  for  serv- 
ices rendered  by  them  in  the  chancery 
court,  and  which  adjudges  that  the  fee 
shall  be  a  priority  claim  constituting  a 
lien  on  the  assets  of  the  corporation,  is 
void  because  outside  of  the  jurisdiction 
of  the  court.  In  re  Standard  Fuller's 
Earth  Co.  (D.  C.  1911)  186  Fed.  578. 

Where,  after  the  appointment  of  a 
receiver  in  a  state  court,  the  debtor 
corporation  was  adjudged  a  bankrupt 
and  a  receiver  appointed  by  the  federal 
court  in  the  bankruptcy  proceedings, 
and  ordered  to  take  and  hold  the  bank- 
rupt's estate,  the  jurisdiction  of  the 
bankruptcy  court  was  paramount,  and 
it  was  the  duty  of  the  state  receiver, 
on  being  informed  of  such  order,  to  de- 
liver possession  of  the  property  to  the 
federal  court  receiver.  In  re  J.  W. 
Zeigler  Co.  (D.  C.  1911)  189  Fed.  259. 

Creditors  of  a  corporation  for  which 
a  receiver  had  been  appointed  at  the 
instance  of  its  officers  and  directors 
are  entitled  to  have  its  assets  adminis- 
tered in  bankruptcy.  Doyle-Kidd  Dry 
Goods  Co.  V.  Sadler-Lusk  Trading  Co. 
(D.  C.  1913)  206  Fed.  813. 

That  a  state  court  by  its  receiver 
has  taken  possession  of  the  property  of 
a  corporation  does  not  absolve  a  fed- 
eral court  from  the  duty  of  adjudging 
it  a  bankrupt,  where  the  requisite 
grounds  are  alleged  and  proved  by  the 
petitioning  creditors.  In  re  Maplecroft 
Mills  (D.  O.  1914)  218  Fed.  659. 

Where  a  state  court  appointed  a  re- 
ceiver of  a  corporation,  its  creditors 
could  pursue  their  remedies  in  state 
court  or  under  Bankruptcy  Act;  but, 
after  inducing  proceedings  in  state 
court,  they  could  not  proceed  in  bank- 
ruptcy. In  re  Commonwealth  Lumber 
Co.  (D.  C.  1915)  223  Fed.  667. 

Court  of  bankruptcy  held  to  have  ju- 
risdiction by  a  summary  order  to  direct 
delivery  of  property  to  a  trustee  by  a 
state  receiver.  In  re  Sage  (D.  C. 
1915)  224  Fed.  525. 

Where  a  bankruptcy  court  can  dis- 
pose of  property  in  custody  of  an  eq- 
uity court  in  so  far  as  it  is  subject  to 
the    debts   of   the   bankrupt,    and    the 

(1883) 


§  1233 


THB  JUDICIAL  CODB 


(Tit  12c 


property  is  subject  to  other  claims,  a 
court  of  equity  may  direct  its  receiver 
to  deliver  to  the  trustee  in  bankruptcy 
the  property  of  the  bankrupt  taken  un- 
der proceedings  instituted  three  days 
before  the  adjudication  in  bankruptcy. 
First  Nat.  Bank  y.  Zangwill  (Fla. 
1911)  54  So.  375. 

It  was  not  error  to  appoint  a  receiv- 
er for  realty  claimed  by  plaintiff,  In  a 
proper  case,  at  the  interlocutory  hear- 
ing of  the  petition,  though  defendant 
had  been  adjudicated  a  bankrupt,  and 
the  United  States  court  had  authorized 
the  trustee  to  have  himself  made  a 
party  to  the  case  in  the  state  court, 
which  was  done,  where  the  federal 
court  had  declined  to  interfere  with  the 
cause  in  the  superior  court  further 
than  to  enjoin  plaintiff  from  obtaining 
therein  any  money  judgment  against 
defendant,  and  the  order  granted  by 
the  superior  court  was  so  framed  as  to 
prevent  any  conflict  in  the  jurisdiction 
of  the  two  tribunals  as  to  the  final  dis- 
position of  the  realty,  and  of  the  rents 
and  profits  thereof  which  might  ac- 
crue in  the  receiver's  hands.  Porter 
V.  Cummings  (1899)  33  S.  B.  986,  108 
Ga.  797. 

Where  a  United  States  court  has  ad- 
judicated that  a  partnership  is  a  bank- 
rupt, a  superior  court,  which  has  with- 
in four  months  prior  to  such  adjudica- 
tion appointed  a  receiver  to  take 
charge  of  and  administer  the  assets  of 
such  partnership,  can  properly  grant  an 
application  that  the  receiver  deliver 
the  assets  to  the  trustee  in  bankrupt- 
cy. Wilson  v.  Parr  (1902)  42  S.  B. 
5,  115  Ga.  629. 

Where  a  receiver  is  appointed  in  a 
state  court  for  a  corporation,  and 
within  four  months  thereafter  the  cor- 
poration is  adjudged  a  bankrupt,  it  is 
not  error  for  the  state  court  to  ordei 
its  receiver  to  deliver  the  assets  of  the 
corporation,  less  cost  and  compensation 
for  its  officers,  to  the  federal  court  re- 
ceiver on  the  latter's  application.  Mc- 
Gahee  v.  Cruickshank  (1909)  66  S.  B. 
776.  133  Ga.  649. 

That  one  appointed  receiver,  to  hold 
funds  subject  to  order  of  the  court, 
and  the  firm  of  which  he  was  a  mem- 
ber, were  declared  bankrupts,  after  he 
had  turned  receivership  funds  over  to 
the  firm,  held  not  to  exempt  him  from 
rule  to  pay  over  the  funds  on  demand 
of  creditors  of  the  estate  of  which  he 
was  receiver.  Carr  v.  Hardeman  & 
Phinizy  (Ga.  1915)  86  S.  E.  215. 

The  appointment,  under  a  state  law, 
in  a  state  court,  of  a  corporation  re- 
ceiver, is  valid,  and  his  administration 
continues  till  the  jurisdiction  of  the 
court  is  ousted  by  a  petition  to  force 
the  corporation  into  involuntary  bank- 
ruptcy, followed  by  adjudication  there- 
in; and  where  a  lessor  has  proceeded 
to  enforce  his  claim  and  lien  arising 
out  of  the  lease,  antedating,  the  peti- 
tion by  more  than  four  months,  for 
rent  not  yet  due  against  proceeds  in 
the  receiver's  hands,  the  jurisdiction  of 
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the  state  court  quoad  such  claim  and 
lien  is  not  ousted  by  the  petition,  nor 
does  the  bankrupt  law  dispossess  the 
state  court  of  the  property  on  which 
the  lien  bears,  though  no  rent  was  ac- 
tually due  at  the  time  that  the  cor- 
poration was  adjudged  a  bankrupt  L 
Trager  Co.  v.  Cavaroc  Co.  (1909)  48 
So.  949,  123  La.  319. 

A  state  court  held  not  devested  of 
jurisdiction  of  a  suit  by  the  receiver  of 
an  insolvent  firm  by  the  subsequent  ad- 
judication that  the  firm  was  a  bank- 
rupt Austin  V.  Hayden  (Mich.  1912) 
137  N.  W.  317. 

Where  a  receiver  ia  an  action  to  dis- 
solve a  partnership  has  been  appointed 
In  a  state  court,  and  within  four 
months  the  firm  has  been  adjudicated 
bankrupt,  and  a  receiver  in  bankrupt- 
cy has  been  appointed,  on  his  applica- 
tion to  the  state  court  for  the  fund  in 
compliance  with  the  order  of  the  bank- 
rupt court  the  state  court  will  order 
its  receiver  to  pay  over  to  him  such 
fund,  and  the  state  receiver  must  ap- 
ply to  the  bankruptcy  court  for  the  al- 
lowance of  his  commissions  and  ex- 
penses. Bloch  V.  Bloch  (1903)  86  N. 
Y.  S.  1047,  42  Misc.  Rep.  278. 

If  a  federal  court  has  possession  of 
property  through  its  receiver,  one 
claiming  the  property  can  only  obtain 
relief  in  the  federal  court,  however 
meritorious  his  claim  may  be;  the 
state  courts  having  no  jurisdiction. 
John  Hofman  Co.  v.  Murphy  (1909) 
116  N.  Y.  S.  506. 

Where  a  receiver  of  an  insolvent  cor- 
poration is  appointed  by  a  state  court, 
and  within  four  months  the  corpora- 
tion is  adjudged  a  bankrupt,  the  state 
court  has  jurisdiction  to  allow  the  re- 
ceiver's account  and  to  fix  the  compen- 
sation for  his  services  and  for  those  of 
his  attorney.  In  re  Board  of  Directors 
of  Suburban  Const  Co.  (Sup.  1913) 
143  N.  Y.  S.  363. 

Where  a  receiver  is  appointed  in  a 
suit  by  a  trustee  in  bankruptcy  to  set 
aside  conveyances,  the  money  recover- 
ed therein  should  not  be  appropriated 
by  the  trustee,  but  paid  first  to  the 
receiver.  Hull  v.  Fifty-Second  St 
Storage  House  (1915)  152  N.  Y.  S. 
863,  166  App.  Dlv.  739. 

An  adjudication  in  bankruptcy  does 
not  deprive  the  superior  court  of  jn- 
risdiction  of  an  action  pending  therein 
in  which  a  receiver  has  been  appointed, 
who  has  taken  possession  of  all  the 
property  of  the  bankrupt  State  v.  Su- 
perior Court  of  King  County  (1902)  68 
P.  170,  28  Wash.  35.  92  Am.  St  Rep. 
826. 

71.  Collection  or  discovery  of  astots. 

—The  state  courts  have  jurisdiction  of 
an  action  by  an  assignee  in  bankruptcy 
to  collect  the  assets  of  the  bankrupt 
Claflin  V.  Houseman  (1876)  93  U.  & 
130,  23  L.  Ed.  833;  Clark  v.  Ewmf 
(D.  C.  1880)  3  Fed.  83,  85;  Burlin- 
game  v.  Parce  (N.  Y.  1877)  12  Hun, 
144;   Went©  v.  Young  (N.  Y.  1877)  12 
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Hun,  220;  Whitridge  v.  Taylor  (1872) 
66  N.  C.  273. 

An  assignee  in  bankruptcy  has  au- 
thority to  appear  in  a  suit  brought 
against  him  in  a  state  court  and  liti- 
gate his  rights  there,  and  when  he  does 
so  the  judgment  in  such  an  action  is 
binding  upon  him  and  those  he  repre- 
sents. Winchester  v.  Heiskell  (1886) 
7  Sup.  Ct.  281,  282,  119  U.  &  450,  30 
L.  Ed.  462. 

A  summary  proceeding  to  collect  as- 
sets of  a  bankrupt  in  possession  of  a 
stranger  in  another  district  can  only 
be  maintained  in  such  district.  In  re 
Farrell  (1912)  201  Fed.  338,  119  C.  O. 
A.  576. 

After  bankruptcy  of  defendant  against 
whom  a  decree  has  been  obtained  in  a 
state  court  operating  as  a  lien  upon 
his  property,  plaintiff  cannot  proceed 
under  a  state  statute  for  a  discovery 
of  assets.  The  bankruptcy  court  has 
exclusive  jurisdiction  of  such  proceed- 
ings. Ex  parte  Taylor  (O.  C.  1877) 
Fed.  Cas.  No.  13,773. 

No  suit  by  an  assignee  for  a  sum  ex- 
ceeding $500  can  be  prosecuted  in  a 
state  court  under  Act  June  22,  1874,  | 
2.  Hallack  v.  Tritch  (O.  C.  1878)  Fed. 
Cas.  No.  5,956. 

The  assignee  of  a  bankrupt  cannot 
become  a  party  to  a  suit  in  a  state 
court  to  enforce  a  Uen  against  the 
bankrupt's  lands,  except  by  express  au- 
thority from  the  bankrupt  court  Price 
V.  Price  (D.  C.  1880)  48  Fed.  823. 

A  state  court  has  no  jurisdiction  of 
the  subject-matter  of  an  action  by  an 
assignee  of  a  bankrupt  to  recover  a 
claim  due  the  estate  of  such  bankrupt 
Sherwood  v.  Burns  (1877)  58  Ind.  502. 
A  federal  court  has  jurisdiction  of 
an  action  by  an  assignee  in  bankruptcy 
to  recover  for  distribution  among  the 
creditor's  assets  which  have  been  con- 
cealed, if  the  action  does  not  collater- 
ally attack  a  discharge  of  the  bank- 
rupt Anderson  v.  Anderson  (1883)  80 
Ky.  638. 

That  "the  court  having  charge  of  the 
estate  of  a  bankrupt  may  direct  that 
any  of  the  legal  assets  or  debts  of  the 
bankrupt,  as  contradistinguished  from 
equitable  demands,  shall,  when  such 
debt  does  not  exceed  $500,  be  collected 
in  the  courts  of  the  state  where  such 
bankrupt  resides,  having  jurisdiction  of 
claims  of  such  nature  and  amount," 
simply  permits  the  federal  courts  to 
decline  to  entertain  actions  brought  to 
recover  legal  assets  not  exceeding  that 
amount,  and  does  not  in  any  way  limit 
or  take  away  the  jurisdiction  of  the 
state  courts.  Wente  v.  Young  (N.  Y. 
1877)  12  Hun,  220. 

72.  Preferences  and  transfers  by 
baRkrupt^-^he  state  courts  have  juris- 
^ction  of  an  action  brought  by  an  as- 
signee in  bankruptcy  to  recover  prop- 
erty fraudulently  conveyed.  Otis  v. 
Hadley  (1873)  112  Mass.  100;  Gage  v. 
Dow  (1878)  58  N.  H.  420;  Southard 
v.  Beimer  (N.  Y.  1877)  7  Daly,  40; 
Olcott  V.  Maclean  (1878)  73  N.  Y.  223; 


Ansley  v.  Patterson   (1879)  77  N.  Y. 
156. 

A  lien  under  the  state  law  may  be  en- 
forced by  the  state  court,  but  the  state 
court  has  no  jurisdiction  of  a  suit  by 
the  assignee  in  bankruptcy  to  set  aside 
such  a  lien  for  fraud  in  its  creation. 
McLean  v.  Lafayette  Bank  (C.  C.  1843) 
Fed.  Cas.  No.  8,885. 

The  jurisdiction  of  the  bankruptcy 
court  of  a  suit  brought  by  the  assignee 
to  recover  property  fraudulently  mort- 
gaged or  conveyed  is  not  exclusive  of 
the  state  courts,  and  the  court  which 
first  obtains  jurisdiction  will  have  the 
right  to  decide  the  matter,  Yeadon  v. 
Planters'  &  Mechanics*  Bank  (D.  O. 
1843)    Fed.  Cas.  No.  18,130. 

The  assignee  may  sue  in  a  state  court 
to  recover  back  money  paid  by  the 
bankrupt  in  violation  of  Act  1867,  §  39, 
and  the  bankruptcy  court  will  not  re- 
strain such  suit  upon  petition  of  the  de- 
fendant therein.  In  re  Central  Bank 
(D.  C.  1873)  Fed.  Cas.  No.  2,547. 

An  action  of  replevin  against  a  bank- 
rupt in  the  state  court,  founded  upon 
disaffirmance  of  a  sale  of  goods  for 
fraud,  commenced  after  his  adjudica- 
tion, will  be  enjoined  by  the  bankruptcy 
court  pending  his  discharge.  In  re 
Cohen  (D.  C.  1879)  Fed.  Cas.  No. 
2.961. 

The  federal  courts  have  jurisdiction 
over  a  plenary  suit  against  the  assignee 
in  bankruptcy  to  assert  a  claim  of 
superior  title  to  property  of  the  bank- 
rupt fraudulently  assigned,  and  this 
jurisdiction  is  not  affected  by  the  fact 
that  others  than  the  assignee  are  neces- 
sary parties.  Olney  v.  Tanner  (D.  C. 
1882)  10  Fed.  101. 

Where  a  bill  is  brought  in  a  state 
court,  by  an  assignee  in  bankruptcy,  to 
set  aside  conveyances  of  property  al- 
leged to  have  been  fraudulently  made 
by  the  bankrupt,  prior  to  being  ad- 
judicated such,  the  state  courts  have 
concurrent  jurisdiction  with  the  nation- 
al courts.  Rison  v.  Powell  (1873)  28 
Ark.  427. 

An  adjudication  that  a  mortgage  is 
invalid  as  an  illegal  preference,  does 
not  prevent  the  mortgagee  from  main- 
taining an  action  in  a  state  court  to 
foreclose  the  mortgage  so  far  as  the 
same  affects  exempt  property;  the 
bankruptcy  court  having  expressly  re- 
linquished jurisdiction  of  the  part  of 
the  property  exempt.  Morris  v.  Covey 
(Ark.  1912)  148  S.  W.  257. 

The  state  court  is  not  deprived  of 
jurisdiction  of  an  action  brought  on  a 
bond  given  by  a  defendant  in  an  at- 
tachment proceeding  conditioned  to  pay 
any  judgment  which  might  be  entered 
against  him,  by  an  assignment  by  the 
defendant  pursuant  to  the  bankrupt  law, 
prior  to  judgment  in  the  attachment 
suit  but  after  the  execution  of  the  bond. 
Goodhue  v.  King  (1880)  55  Cal.  377. 

State  courts  have  no  jurisdiction  in 
an  action  to  vacate  a  judgment  valid 
under  the  laws  of  the  state,  but  invalid 
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by  reason  of  being  in  fraud  of  the  fed- 
eral bankrupt  law;  the  jurisdiction  of 
the  federal  courts  in  such  case  being 
exclusive.  Hecht  v.  Springstead  (1879) 
51  Iowa,  502,  1  N.  W.  773. 

A  state  court  has  no  jurisdiction,  in  a 

suit  to  foreclose  a  mortgage,  to  take 
cognizance  of  a  defense  based  on  the 
ground  that  the  mortgage  was  void 
under  the  federal  bankruptcy  laws. 
Brewster  v.  Dryden  (1880)  53  Iowa, 
657,  6  N.  W.  16,  foUowing  Hecht  v. 
Springstead  (1879)  51  Iowa,  502,  1 
N.  W.  773,  distinguishing  Wiswall  v. 
Campbell  (1876)  93  U.  S.  347,  23  L. 
Kd.  923,  and  Claflin  v.  Houseman 
(1876)  93  U.  S.  130,  23  L.  Ed.  833. 

State  courts  have  no  jurisdiction  to 
inquire  into  or  set  aside  fraudulent 
preferences  under  the  bankrupt  act 
Putnam  v.  Swinney  (1884)  63  Iowa, 
383,  19  N.  W.  286,  following  Brewster 
V.  Dryden  (1880)  53  Iowa,  657,  6  N. 
W.  16. 

A  state  court  cannot  entertain  a  bill 
in  equity  filed  by  a  trustee  in  bank- 
ruptcy proceedings  to  set  aside  a  con- 
veyance made  by  the  bankrupt  and  al- 
leged to  be  in  violation  of  the  bank- 
ruptcy law.  Voorhies.v.  Frisbie  (1872) 
25  Mich.  476,  12  Am.  Rep.  291. 

State  courts  have  concurrent  juris- 
diction with  those  of  the  United  States 
only  of  actions  arising  incidentally  from 
acts  of  congress  passed  to  carry  into 
eifect  a  pow^er  conferred  upon  it  by  the 
constitution,  and  of  which  the  state 
courts  had  jurisdiction  before  the  adop- 
tion of  the  constitution.  The  act  for 
which  the  conveyance  of  a  bankrupt  is 
sought  to  be  set  aside  as  being  a  fraud 
of  the  bankrupt  act  is  not  of  that  class, 
but  is  prohibited  by  law  which  the  state 
courts  have  no  power  to  enforce.  Gil- 
bert v.  Priest  (N.  Y.  1873)  65  Barb. 
444. 

R.  S.  takes  away  the  jurisdiction  of 
a  state  court  to  proceed  with  an  action 
by  an  assi^ee  in  bankruptcy  to  recov- 
er property  conveyed  by  the  bankrupt 
in  fraud  of  his  creditors,  though  the  ac- 
tion was  commenced  before  the  statutes 
were  passed.  Frost  v.  Hotchkiss  (N. 
Y.  1876)  1  Abb.  N.  C.  27. 

The  United  States  court  has  exclusive 
jurisdiction  of  all  actions  brought  by 
an  assignee  in  bankruptcy  to  recover 
property  alleged  to  have  been  trans- 
ferred by  the  bankrupt  in  violation  of 
R.  S.  §  5128,  where  the  value  of  such 
property  is  more  than  $500.  Olcott  v. 
Maclean  (N.  Y.  1877)  10  Hun,  277. 

Courts  of  bankruptcy  have  not  ex- 
clusive jurisdiction  of  an  action  brought 
by  a  claimant  against  an  assignee  in 
bankruptcy  to  recover  funds  belonging 
to  such  claimant  and  which  were  un- 
lawfully converted  by  the  assignee,  but 
such  an  action  may  be  brought  in  any 
court  of  general  jurisdictional.  Berford 
v.  Barnes  (N.  Y.  1887)  45  Hun,  253. 

73.  Claims  of  creditors  and  distribu- 
tion of  estate^— The  federal  court  of 
bankruptcy    has    exclusive    jurisdiction 

(1886) 


to  adjudicate  between  the  assignee  and 
any  person  having  a  claim  against  the 
estate.  A  creditor's  suit  in  a  state 
court  for  this  purpose  is  coram  hob 
judice,  nor  can  consent  on  the  part  of 
the  assignee  affect  the  case.  In  re  An- 
derson (C.  C.  1876)  Fed.  Cas.  No.  351; 
In  re  Anderson  (D.  C.  1885)  23  Fed. 
482. 

Irregularities  in  the  bankruptcy  pro- 
ceedings do  not  deprive  the  court  of  its 
jurisdiction  over  the  bankrupts  and 
their  estate,  nor  justify  creditors  in 
proceeding  in  the  state  conrts.  In  re 
Williams  (O.  C.  1874)  Fed.  Cas.  No. 
17,700. 

The  distribution  of  the  assets  of  a 
bankrupt  cannot  be  interfered  with  by 
process  of  a  state  court.  In  re  Brid^- 
man  (D.  C.  1868)  Fed.  Cas.  No.  1,867. 

A  creditor  who  has  not  received  no- 
tice of  the  proceedings,  nor  any  divi- 
dend, nor  proved  his  debt,  cannot  sue 
on  his  debt  pending  the  discharge.  His 
remedy  is  to  oppose  the  discharge.  In 
re  Archenbrown  (D.  C.  1875)  Fed. 
Cas.  No.  504. 

A  judgment  in  a  state  court  against 
an  assignee  in  bankruptcy,  directing 
payment  out  of  the  assets  in  the  as- 
signee's hands,  does  not,  alone,  furnish 
legal  grounds  to  a  court  of  bankruptcy, 
for  directing  payment  by  the  assignee. 
In  re  Central  Bank  of  Brooklyn  (D.  C. 
1875)  Fed.  Cas.  No.  2.549. 

The  federal  court  will  not  restrain 
trover  in  the  state  court  by  the  mort- 
gagee of  property  sold  by  the  assignee 
without  an  order  of  court  In  re  Coop- 
er (D.  C.  1877)  Fed.  Cas.  No.  3,190. 

The  state  court  is  the  proper  tribunal 
to  pass  upon  the  distribution  by  an  ex- 
ecutor of  moneys  received  by  him  from 
a  bankrupt's  estate.  In  re  Major  (D. 
C.  1877)   Fed.  Cas.  No.  8,981. 

A  petition  by  a  creditor  for  a  settle- 
ment of  a  decedent  bankrupt's  estate, 
which  alleges  that  the  sale  by  the  as- 
signee of  the  bankrupt's  land  was  not 
made  under  an  order  of  or  confirmed 
by  the  court,  but  fails  to  allege  that 
the  assignee  had  ^ot  reported  the  sale 
to  the  bankrupt  court,  or  that  the 
creditor's  claim  had  never  been  proven 
as  a  debt  against  the  bankrupt,  will  not 
give  the  state  court  jurisdiction  over 
the  subject-matter.  Buckler  v.  Brew- 
er (Ky.  1894)  27  S.  W.  988. 

Creditors  of  a  bankrupt  may,  if  they 
wish,  pursue  their  claims  in  the  state 
courts,  instead  of  under  the  United 
States  act  Peck  v.  Jenness  (1845)  16 
N.  H.  516,  43  Am.  Dec.  573. 

74.  Determination  as  to  exemptions. 

—The  federal  courts  have  exclusiTe 
jurisdiction  of  actions  brought  to  set 
aside  and  determine  the  exemptions  of 
a  bankrupt  under  the  national  bank- 
ruptcy law.  Sheldon  v.  Rounds  (1879) 
40  Mich.  425. 

75.  Composition.^A  suit -against  the 
bankrupt  in  the  state  court  by  a  credi- 
tor included  in  the  composition  ^wiH  be 
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enjoined  pending  completion  of  the 
composition.  In  re  Shafer  (D.  G. 
1878)  Fed.  Gas.  No.  12,695. 

The  Btate  courts  have  no  jurisdiction 
of  a  suit  of  a  creditor  upon  the  bank- 
rupt's failure  to  comply  with  the  terms 
of  his  composition.  Shelly  v.  Bayly 
(1880)  32  La.  Ann.  1171. 

76.  EfPect  of  di8oharge.^The  state 
courts  have  jurisdiction  to  determine 
whether  a  debtor  is  released  from  cer- 
tain debts  by  his  discharge  in  bank- 
ruptcy. Succession  of  Bayly  (1878)  30 
La.  Ann.  76. 

77.  Review  of  proceedings  or  annul- 
ment of  Judgmente^-A  judgment  of  a 
state  court  cannot  be  assailed  in  the 
bankrupt  court,  but  the  assignee  and 
creditors  must  resort  to  the  state  court, 
to  test  its  validity.  In  re  Bums  (D.  G. 
1868)  Fed.  Gas.  No.  2,182. 

The  federal  court  cannot  go  behind  &. 
judgment  of  a  state  court  and  inquire 
into  the  consideration  of  the  debt  upon 
which  it  was  founded.  McKinsey  v. 
Harding  (D.  G.  1860)  Fed.  Gas.  No.  8,- 
866. 

The  federal  court  in  bankruptcy  may 
declare  the  lien  of  a  judgment  of  a  state 
court  void  as  against  general  creditors 
if  it  is  an  unlawful  preference  under 
Act  1867.  In  re  Mallory  (G.  G.  1871) 
Fed.  Gas.  No.  8,991. 

Sufficiency  of  evidence  to  show  fraud 
or  collusion  in  the  obtaining  of  a  judg- 
ment under  which  execution  was  levied 
before  the  commencement  of  the  bank- 
ruptcy proceedings.  In  re  Moulton  (D. 
C.  1872)  Fed.  Gas.  No.  9,885. 

Judgments  rendered  in  a  state  court 
cannot  be  corrected  or  annulled  on  pe« 
tition  in  the  bankruptcy  court  In  re 
Dunn  (D.  G.  1877)  Fed.  Gas.  No.  4,172. 

The  court  in  bankruptcy  has  no  juris- 
diction on  petition  to  set  aside,  as  pro- 
cured by  fraud  and  collusion,  a  judg- 
ment against  the  bankrupt  rendered  by 
a  court  having  jurisdiction  of  the  par- 
ties and  subject-matter.  In  re  Lodl 
Land  &  Lumber  Go.  (D.  G.  1878)  Fed. 
Cas.  No.  8,461. 

A  state  court  has  no  jurisdiction  to 
review  the  orders  or  decrees  of  a  feder- 
al court  and  cannot  reform  a  deed  made- 
by  an  assignee  in  bankruptcy  under  the 
orders  of  a  federal  court.  Ritchie  v. 
Pease  (1885)  114  lU.  353,  3  N.  B.  897. 

A  state  court  has  jurisdiction  of  an 
action  to  inquire  into  the  regularity  of 
proceedings  in  bankruptcy  for  the  pur- 
pose of  determining  whether  a  sale  of 
mortgaged'  property  thereunder  was 
made  without  due  notice  to  the  holder 
of  the  mortgage.  Thompson  v.  Lemelle 
(La.  1881)  1  McGloin,  245. 

The  state  courts  are  without  authori- 
ty to  review  a  conclusion  of  the  referee 
in  bankruptcy  that  certain  securities  re- 
tained by  creditor  bank  did  not  consti- 
tute preferences.  Glendening  v.  Red 
Biver  Valley  Nat.  Bank  (1903)  94  N. 
W-  001, 12  N.  D.  5L 


78.  OfPenses  against  bankrupt  laws.^ 

The  state  courts  have  jurisdiction  over 
the  general  offense  of  obtaining  goods 
by  false  pretenses.  The  liability  of 
a  bankrupt  to  criminal  prosecution  in 
the  courts  of  the  United  States,  un- 
der section  44  of  the  bankrupt  act  of 
1867,  for  obtaining  goods  on  credit  with 
intent  to  defraud,  and  under  false  color 
and  pretense  of  dealing  in  the  ordinary 
course  of  trade,  within  three,  months 
before  the  beginning  of  the  proceedings 
in  bankruptcy,  does  not  exclude  the 
courts  of  the  commonwealth  from  juris- 
diction of  him  and  others  for  conspiring 
to  obtain  the  goods  by  the  false  pre- 
tense. Gommonwealth  v.  Walker  (1871) 
108  Mass.  309;  Abbott  v.  People  (N.  Y. 
1878)  15  Hun,  437. 

The  concealment  of  property  before 
bankruptcy  is  not  an  offense  exclusively 
within  the  jurisdiction  of  the  federal 
court,  but  an  Indictment  may  be  prose- 
cuted therefor  in  the  state  court  State 
V.  Thompson  (1878)  58  N.  H.  270. 

VII.  SUITS  BY  OR  AGAINST  STATE 

See,  also,  notes  under  Gonst  art  III, 
{  2,  cL  1,  and  Amend.  XL 

79.  State  as  party.^Where  the  chief 
magistrate  of  a  state  is  sued,  not  by  his 
name,  but  by  his  style  of  office,  and 
the  claim  made  upon  him  is  entirely  in 
his  official  character,  the  state  itself 
will  be  considered  as  a  party  on  the 
record.  Governor  of  Georgia  v.  Mad- 
razo  (1828)  1  Pet  110,  123.  7  L.  Ed. 
73. 

The  supreme  court  has  jurisdiction  of 
a  suit  in  equity  brought  by  one  state 
against  another  state  to  determine  a 
question  of  disputed  boundaries.  Rhode 
Island  V.  Massachusetts  (1838)  12  Pet 
657,  722,  9  L.  Ed.  1233. 

On  motion  of  solicitors  for  the  state 
of  Florida,  the  state  was  permitted  to 
file  a  bill  against  the  state  of  Georgia, 
and  it  was  ordered  that  process  be  used 
against  such  state  of  Georgia.  Florida 
V.  Georgia  (1850)  11  How.  293,  13  L. 
Ed.  702. 

80.  Between  state  and  its  citizens.— 

The  statute  does  not  confer  upon  the 
federal  courts  jurisdiction  of  suits 
against  a  state  by  a  citizen  thereof,  in- 
volving questions  arising  under  the  -fed- 
eral constitution.  Hans  v.  Louisiana 
(1890)  10  Sup.  Ct  504,  134  U.  S.  1,  33 
L.  Ed.  842  (affirming  judgment  [G.  G. 
1885]  24  Fed.  55);  North  Garolina  v. 
Temple  (1890)  10  Sup.  Gt  509,  511,  184 
U.  S.  22,  33  L.  Ed.  849. 

81.  Between  state  and  citizens  of  an- 
other 8tate.-^A  state  may  be  sued  in 
the  Supreme  Court  by  an  individual  cit- 
izen of  another  state.  Chisholm  v. 
Georgia  (1793)  2  DaU.  419,  429,  1  L. 
Ed.  440. 

Suits  against  a  state  by  citizens  of 
another  state  could  not  be  prosecuted 
after  the  adoption  of  the  eleventh 
amendment  to  the  Gonstitution.     Hol- 
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Ungsworth  v.  Virginia   a708)  3  Dall. 
378,  382,  1  L.  Ed.  644. 

The  courts  of  a  state  have  jurisdic- 
tion concurrent  with  those  of  the  Unit- 
ed States  of  a  suit  brought  by  the  state 
against  citizens  of  other  states.  Plaq- 
uemines Tropical  Fruit  Co.  v.  Hen- 
derson (1898)  18  Sup.  Ot  685,  170  U. 
S.  511,  42  L.  Ed.  1126. 

82.  Between  citizen  and  forelun  sov- 
erelon.F-A  state  court  has  jurisdiction 
over  an  action  by  a  foreign  sovereign 
against  a  citizen  of  the  state.  King  of 
Prussia  v.  Kuepper's  Adm'r  (1856)  22 

^  Mo.  550. 

VIII.  SUITS    AGAINST     AMBASSA- 
DORS OR  OTHER  PUBLIC 
MINISTERS 

See,  also,  notes  under  Ck>nst.  art  in* 
§  2,  cL  2. 

83.  Construction  of  provl8lon^-An  at- 
tachment against  a  nonresident  debtor 
is  a  suit,  within  the  meaning  of  the  ju- 
diciary act  of  congress,  giving  exclusive 
jurisdiction  to  the  district  courts  of  the 
United  States  of  all  suits  against  con- 
suls. In  re  Aycinena  (1848)  3  N.  Y. 
Super.  Ct.  (1  Sandf.)  690. 

A  consul  is  not  considered  a  public 
minister,  because  he  is  not  in  any  de- 
gree invested  with  the  representative 
character;  and  he  is  not  entitled  to  the 
privileges  attached  to  the  person  of 
such  an  officer.  The  Constitution  of 
the  United  States  distinguishes  between 
them,  where  it  extends  the  judicial 
power  "to  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  con- 
suls"; and  the  same  distinction  is  also 
observed  in  Judiciary  Act  of  Sept.  24, 
1789,  c.  20,  §  13.  (1794)  1  Op.  Atty. 
Gen.  41. 

84.  Exclusive  Jurisdiction  of  fedoral 
court8.-^The  federal  courts  have  juris- 
diction of  an  indictment  for  infraction 
of  the  law  of  nations  by  offering  vio- 
lence to  the  person  of  a  foreign  minis- 
ter. United  States  v.  Ortega  (1826)  24 
U.  S.  (11  Wheat.)  467,  6  L.  Ed.  521. 

The  constitutional  grant  of  original 
jurisdiction  to  the  Supreme  Court  of  all 
cases  affecting  consuls  did  not  prevent 
Congress  from  conferring  original  ju- 
risdiction in  such  cases  on  the  subordi- 
nate courts  of  the  union.  Bors  v.  Pres- 
ton (1884)  4  Sup.  Ct.  407,  409,  111  U. 
S.  252,  28  L.  Ed.  419. 

The  circuit  court  cannot  discharge 
from  criminal  process,  issued  under  au- 
thority of  the  state,  an  attach^  of  a 
foreign  legation,  though  privileged  from 
civil  and  criminal  process,  nor  can  it 
quash  the  proceedings.  Ex  parte  Ca- 
brera (C.  C.  1805)  Fed.  Cas.  No.  2,278. 

Consuls  are  bound  to  appear  only  in 
the  federal  courts;  the  Constitution 
and  laws,  contemplating  the  responsibil- 
ity of  consuls,  having  provided  these 
tribunals,  in  exclusion  of  the  state 
courts,  in  which  they  shall  answer. 
(1820)  1  Op.  Atty.  Gen.  406. 

A  consul  general  of  the  Pope,  recog- 
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nized  as  such  by  the  President,  is  ex- 
empt from  suit  in  state  courts.  Sar- 
tori  V.  Hamilton  (1832)  13  N.  J.  Law 
(1  J.  S.  Green)  107. 

The  act  providing  that  the  United 
States  courts  shall  have  jurisdiction,  to 
the  exclusion  of  the  courts  of  the  bct- 
eral  states,  of  all  suits  against  ambaa- 
sadors  and  consuls,  is  authorized  by  the 
Constitution.  Sartori  v.  Hamilton 
(1832)  13  N.  J.  Law  (1  J.  S.  Green)  107. 

The  exemption  of  a  foreign  consul 
from  being  sued  in  a  state  court  cannot 
be  avoided  by.  joining  another  with  him 
as  defendant  Durand  ▼.  Halbach  (Pa. 
1835)  1  lliles,  46. 

85.  Jurisdiction    of   stato  eoartt^A 

state  court  has  no  jurisdiction  of  an 
action  against  a  firm  to  recover  a  firm 
debt  where  one  of  the  members  of  the 
firm  is  a  foreign  consul.  Rock  Bi?er 
Bank  v.  Hoffman  (N.  Y.  1862)  22  How. 
^Prac  510,  14  Abb.  Prac.  72;  In  re 
Tracy  (1880)  46  N.  Y.  Super.  Ct  (14 
Jones  &  S.)   48. 

A  state  court  cannot  claim  jarisdic* 
tion  of  civil  suits  against  foreign  con- 
suls, as  the  judicial  power  of  the  Unit- 
ed States  extends  to  all  cases  affecting 
ambassadors  and  other  public  ministers 
and  consuls.  Davis  v.  Packard  (1833) 
7  Pet  276,  281,  8  L.  Ed.  684. 

The  state  courts  have  no  jurisdiction 
of  suits  ap^ainst  foreign  consuls,  but 
they  have  jurisdiction  of  suits  brought 
by  them.  Sagory  v.  Wissman  (D.  C. 
1868)   Fed.  Cas.  No.  12,217. 

Even  though  criminal  offenses  by  con- 
suls may  still  be  exclusively  triable  in 
the  federal  courts  under  R«  S.  i  563, 
and  section  711  (this  section),  the  ex- 
clusion of  state  authority  is  limited 
to  the  exclusion  of  state  courts,  and  is 
not  applicable  to  preliminary  proceed- 
ings in  extradition,  or  to  a  commitment 
by  magistrates  not  acting  as  a  court 
In  re  lasigi  (D.  C.  1897)  79  Fed.  751. 

In  an  action  in  a  state  court  against 
a  foreign  consul,  the  want  of  jurisdic- 
tion may  be  taken  advantage  of  at  any 
stage  of  the  proceedings.  Miller  v.  Van 
Loben  Sels  (1885)  66  Cal.  341,  5  Pac 
512. 

A  state  court  has  jurisdiction  of  an 
.  action  for  the  price  of  goods  sold 
against  the  resident  consul  of  Belgium. 
De  Give  v.  Grand  Rapids  School  Fur- 
niture Co.  (1894)  94  Ga.  605,  21  S.  E. 
582. 

A  consul  general  of  the  Pope,  recog- 
nized as  such  by  the  President,  is  ex- 
empt from  suit  in  state  courts.  Sartori 
V.  Hamilton  (1832)  13  N.  J.  Law  (1  J. 
S.  Green)  107. 

The  defect  of  jurisdiction  in  a  state 
court,  in  a  suit  against  a  consul,  may 
be  suggested  even  after  the  defendant 
has  pleaded  the  general  issue.  Daris 
V.  Packard  (N.  Y.  1830)  0  Wend.  327. 

It  is  the  duty  of  the  state  court 
whenever  it  appears  that  a  foreign  con- 
sul is  defendant,  in  whatever  stage  of 
the  proceedings,  to  confess  at  oitce 
want   of  jurisdiction,   and  declare  its 
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former  proceedingB  void.  Griffin  y. 
Dominguez  (1S53)  9  N.  Y.  Super.  Ct.  (2 
Duer)  666. 

An  answer  setting  up  simply  that 
the  defendant  had  been  appointed  by 
the  government  of  the  United  States,  a 
foreign  minister,  before  the  action  was 
commenced,  is  frivolous.  Mechanics* 
Bank  v.  Webb  (N.  Y.  1861)  21  How. 
Prac.  450,  14  Abb.  Prac.  72,  note. 

A  state  court  has  no  jurisdiction  of  a 
suit  against  a  consul,  as  such  jurisdic- 
tion is  vested  exclusively  in  the  federal 
courts.  Mannhardt  v.  Soderstrom  (Pa. 
1806)  1  Bin.  138. 

State  courts  have  no  jurisdiction  of 
a  prosecution  against  a  consul  general 
for  rape;  exclusive  jurisdiction  of  such 
cases  being  vested  in  the-  federal  courts. 
Commonwealth  v.  Eosloff  (Pa.  1816)  5 
Serg.  &  R.  545. 

The  exemption  of  a  foreign  consul 
from  being  sued  in  a  state  court  cannot 
be  waived  by  the  consul;  it  being  a 
privilege  of  his  government,  not  a  per- 
sonal one.  Durand  v.  Halbach  (Pa. 
1835)  1  Miles,  40. 

86.  Effect  of  amendment  by  Act  Feb. 
18,  1875,  18  Stat.  3 1 6^— The  jurisdiction 
of  actions  by  or  against  consuls,  con- 
ferred on  the  federal  courts  is  not  ex- 
clusive of  the  jurisdiction  of  the  state 
courts,  there  being  no  express  provi- 
sion to  that  effect.  Redmond  v.  Smith 
(1899)  64  S.  W.  63C,  22  Tex.  Civ.  App. 
323;  Scott  ▼.  Hobe  (1900)  84  N.  W. 
181,  108  Wis.  23d. 

Act  Feb.  18,  1875,  which  amends  R. 
S.  §  711  (embodied  herein),  by  repeal- 
ing the  previous  expressed  exclusion  of 
the  state  courts  as  to  jurisdiction  over 
suits  against  consuls,  did  not  diminish 
the  jurisdiction  of  the  federal  courts 
over  the  same  actions.  Froment  v. 
Duclos  (D.  C.  1887)  30  Fed.  385. 

Since  Act  Feb.  18,  1875,  c.  80,  18 
Stat.  316,  repealing  R,  S.  §  711,  subd. 
8  (embodied  herein),  the  jurisdiction' 
of  the  federal  courts  of  suits  asrainst 
consuls  is  not  exclusive  or  concurrent 
with  the  state  courts.  Deleon  v.  Wal- 
ter (Ala.  1909)  50  So.  934. 

In  the  absence  of  statutory  provi- 
sions, exclusive  jurisdiction  of  an  action 
against  a  consul  of  a  foreign  govern- 
ment is  not  vested  in  the  federal  courts. 
Wilcox  V.  Luco  (1897)  50  P.  758,  118 
Cal.  a39.  46  L.  R  A.  579,  62  Am.  St. 
Rep.  305. 

Since  the  repeal  of  R  S.  §  711,  cl.  8. 
(embodied  herein),  state  courts  have 
coDCorrent  jurisdiction  with  the  federal 
courts  of  actions  against  a  foreign  con- 


sul. De  Give  v.  Grand  Rapids  School 
Furniture  Go.  (1894)  94  Ga.  606,  21  S. 
E.  582. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Martin  v.  Hunter's  Lessee  (1816)  1 
Wheat  304,  329,  337,  4  L.  Ed.  97; 
Parks  V.  Booth  (1880)  102  U.  S.  96, 
97,  26  L.  Ed.  54;  Enapp  Stout  &  Co. 
Company  v.  McCaffrey  (1900)  20  Sup. 
Ct  824,  826,  177  U.  S.  638,  44  L.  Ed. 
921;  Bardes  v.  First  Nat  Bank  (1900) 
20  Sup.  Ct  1000,  1003,  178  U.  S.  504, 
44  L.  Ed.  1175;  Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.  (1902) 
22  Sup.  Ct  681,  682,  185  U.  S.  282,  46 
L.  Ed.  910;  Henry  v.  A.  B.  Dick  Co. 
(1912)  32  Sup.  Ct  364.  384,  224  U.  S. 
1,  56  Ia  Ed.  645.  Ann.  Cas.  1913D,  880; 
Westinghouse  Air  Brake  Co.  v.  Great 
Northern  R.  Co.  (1898)  88  Fed.  258, 
260,  261,  31  C.  C.  A.  526;  In  re  Abra- 
ham (1899)  93  Fed.  767,  777,  35  C.  C. 
A.  592  (reversed  [1901]  21  Sup.  Ct 
557,  181  U.  S.  188,  45  L.  Ed.  814); 
Walker  v.  Globe  Newspaper  Co.  (1905) 
140  Fed.  305,  72  C.  C.  A.  77,  2  L.  R. 
A.  (N.  S.)  913,  6  Ann.  Cas.  274  (re- 
versed [1908]  28  Sup.  Ct  726,  210  U. 
S.  356,  52  L.  Ed.  1096) ;  The  Western 
States  (1908)  159  Fed.  354,  86  C.  C. 
A.  354  (certiorari  denied  [1908]  28  Sup. 
Ct  762,  210  U.  S.  433,  52  L.  Ed.  1136) ; 
Davenport  v.  Winnisimmet  Co.  (1908) 
162  Fed.  862,  89  C.  C.  A.  552  (cer- 
tiorari denied  [1908]  29  Sup.  Ct  684, 
212  U.  S.  676,  53  L.  Ed.  657);  Hud- 
son  V.  New  York  &  Albany  Transp.  Co. 

(1910)  180  Fed.  973,  104  C.  C.  A.  129; 
Harrington  v.  Atlantic  &  Pacific  Tel.  Co. 

(1911)  185  Fed.  493,  107  C.  C.  A.  593; 
U.  S.  V.  Berry  (C.  C.  1880)  4  Fed. 
779,  782;  Gordon  v.  St  Paul  Harves- 
ter Works  (C.  C.  1885)  23  Fed.  147; 
Stern  v.  Jerome  H.  Remick  &  Co.  (C.  C. 
1908)  164  Fed.  781  (writ  of  error  dis- 
missed [1909]  30  Sup.  Ct  404,  215  U. 
S.  585,  64  L.  Ed.  338);  licwis  BUnd 
Stitch  Co.  V.  Arbetter  Felling  Mach. 
Co.  (C.  C.  1910)  181  Fed.  974;  Cheat- 
ham Electric  Switching  D.  Co.  v.  Tran- 
sit D.  Co.  (C.  C.  1911)  191  Fed.  727; 
Kentucky  Coal  Lands  Co.  v.  Mineral 
Development  Co.  (C.  C.  1911)  191  Fed. 
899;  The  Vigilancia  (D.  C.  1894)  63 
Fod.  733,  734;  In  re  Ogles  (D.  C.  1899) 
93  Fed.  428,  437;  Stearns  v.  Flick  (D. 
C.  1900)  103  Fed.  919;  The  City  of 
Boston  (D.  C.  1906)  159  Fed.  258;  The 
Fred  E.  Sander  (D.  C.  1913)  208  Fed. 
724. 


§  1233a.  (Act  Jan.  28,  1915,  c.  22,  §  5.)     United  States  courts  not 
to  have  jurisdiction  on  ground  of  incorporation  of  railroad  com- 
pany by  Act  of  Congress. 
No  court  of  the  United  States  shall  have  jurisdiction  of  any  ac- 
tion or  suit  by  or  against  any  railroad  company  upon  the  ground 
that  said  railroad  company  was  incorporated  under  an  Act  of  Con- 
gress.   (38  Stat.  804.) 

This  section  was  5  5  of  Act  Jan.  28,  1915,  c.  22,  cited  above.     Section  6  of 
said  act,  post,  §  1704a,  provided  that  the  act  should  not  aftect  cases  pending  in 
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the  Supreme  Court,  or  cases  in  the  Supreme  Court  in  which  writs  of  error  or 
appeals  had  been  allowed  at  the  date  of  the  approval  of  the  act,  and  that 
nothing  in  the  act  should  be  deemed  to  repeal,  amend,  or  modify  the  proviBioQS 
of  Act  March  2,  1907,  c.  2564,  post,  §  1704. 
See  notes  of  decisions  under  |  991  (1),  §  223. 

§  1234.  (Jud.  Code,  §  257.)     Oath  of  United  States  judges. 

The  justices  of  the  Supreme  Court,  the  circuit  judges,  and  the 
district  judges,  hereafter  appointed,  shall  take  the '  following  oath 
before  they  proceed  to  perform  the  duties  of  their  respective  of- 
fices :  "I, ,  do  solemnly  swear  (or  affirm)  that  I  will 

administer  justice  without  respect  to  persons,  and  do  equal  right 
to  the  poor  and  to  the  rich,  and  that  I  will  faithfully  and  impartially 

discharge  and  perform  all  the  duties  incumbent  upon  me  as  

according  to  the  best  of  my  abilities  and  understanding,  agreeably 
to  the  Constitution  and  laws  of  the  United  States :    So  help  me  God." 
R.  S.  §  712.    Act  March  3,  1911,  c.  231,  §  257.  36  Stat,  lltfi. 

Cited  without  definite  application,  437;  In  re  Gardner  (D.  O.  1900)  103 
In  re  Ogles  (D.  O.  1899)  93  Fed.  426,      Fed.  922. 

§  1235.  (Jud.  Code,  §  258.)  Judges  prohibited  from  practicing 
law. 

It  shall  not  be  lawful  for  any  judge  appointed  under  the  author- 
ity of  the  United  States  to  exercise  the  profession  or  employment 
of  counsel  or  attorney,  or  to  be  engaged  in  the  practice  of  the 
law.  Any  person  offending  against  the  prohibition  of  this  section 
shall  be  deemed  guilty  of  a  high  misdemeanor. 

R.  S.  §  713.    Act  March  3,  1911,  c.  231,  §  258,  36  Stot  1161. 

Cited  without  definite  application,  G.  1908)  164  Fed.  215  (reversed  [1909] 
Ex  parte  Curtis  (1882)  1  Sup.  Ot.  381,  29  Sup.  Ct.  527,  213  U.  S.  366,  53  L. 
383,  106  U.  S.  371,  27  L.  Ed.  232;  Ed.  836);  In  re  Ogles  (D.  C.  1899)  93 
U.  S.  V.  Delaware  &  Hudson  Co.   (O.      Fed.  426,  437. 

§  1236.  (Jud.  Code,  §  259.)  Traveling  expenses,  etc.,  of  circuit 
justices  and  circuit  and  district  judges. 

The  circuit  justices,  the  circuit  and  district  judges  of  the  United 
States,  and  the  judges  of  the  district  courts  of  the  United  States 
in  Alaska,  Hawaii,  and  Porto  Rico,  shall  each  be  allowed  and 
paid  his  necessary  expenses  of  travel,  and  his  reasonable  expenses 
(not  to  exceed  ten  dollars  per  day)  actually  incurred  for  maintenance, 
consequent  upon  his  attending  court  or  transacting  other  official  busi- 
ness in  pursuance  of  law  at  any  place  other  than  his  official  place 
of  residence,  said  expenses  to  be  paid  by  the  marshal  of  the  dis- 
trict in  which  such  court  is  held  or  official  business  transacted,  upon 
the  written  certificate  of  the  justice  or  judge.  The  official  place  of 
residence  of  each  justice  and  of  each  circuit  judge  while  assigned 
to  the  Commerce  Court  shall  be  at  Washington ;  and  the  official  place 
of  residence  of  each  circuit  and  district  judge,  and  of  each  judge 
of  the  district  courts  of  the  United  States  in  Alaska,  Hawaii,  and 
Porto  Rico,  shall  be  at  that  place  nearest  his  actual  residence  at  which 
either  a  circuit  court  of  appeals  or  a  district  court  is  regularly  held. 
Every  such  judge  shall,  upon  his  appointment,  and  from  time  to 
time  thereafter  whenever  he  may  change  his  official  residence,  in  writ- 
ing notify  the  Department  of  Justice  of  his  official  place  of  residence. 
R.  S.  §§  596,  597.     Act  March  3,  1881,  c.  133,  21  Stat.  454.    Act  March  3. 

1891,  c.  517,  §  8,  26  Stat.  828.     Act  March  3,  1911,  c.  231,  §  259,  36  StoL 

1161. 

§  1237.  (Jud.  Code,  §  260.)     Salary  of  judges  after  resignation. 

When  any  judge  of  any  court  of  the  United  States  appointed 
to  hold  his  office  during  good  behavior  resigns  his  office,  after 
having  held  a  commission  or  commissions  as  judge  of  any  such  court 
or  courts  at  least  ten  years  continuously,  and  having  attained  the 
age  of  seventy  years,  he  shall,  during  the  residue  of  his  natural  life, 
(1890) 
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receive  the  salary  which  is  payable  at  the  time  of  his  retirement  for 
the  office  that  he  held  at  the  time  of  his  resignation. 

B.  S.  S  714.  Act  Feb.  16,  1900,  c.  127,  35  Stat  610.  Act  March  3,  1911,  c 
231,  I  260,  36  Stat  1161. 

Appropriations  to  pay  the  salaries  of  judges  retired  are  made  in  the  annual 
legislative,  executive,  and  judicial  appropriation  acts.  The  provision  for  the 
fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  |  1,  30  Stat 

A  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year  1899,  au- 
thorizing payment  for  services  as  stenographic  derk  to  a  retired  justice  of 
the  Supreme  Court,  was  accompanied  by  a  proviso,  "That  hereafter  no  al- 
lowance or  compensation  for  clerks  or  secretaries  of  officials  of  the  United 
States  retired  from  active  service  shall  be  authorized."  Act  July  1,  1898,  c. 
546,  §  1,  post,  I  3243a. 

Nates  of  Deoisioiu 


Construction  and  application^— ''Sal- 
ary," generally,  is  a  fixed  annual  or  pe- 
riodical payment  for  services,  depend- 
ing upon  the  time,  and  not  upon  the 
amount  of  services  rendered.  Salary 
payable  under  this  section  does  not  in- 
clude the  allowance  of  $300  per  term 
provided  by  section  613  in  case  of  a 
judge  holding  terms  of  the  circuit  court 
for  the  southern  district  of  New  York 
for  criminal  business  under  section  658, 
though  he  may  have  held  every  such 
term  for  years.  Benedict  v.  U.  S. 
(1900)  20  Sup.  Ct  458,  459,  176  U.  S. 
357,  44  L.  Ed.  503,  affirming  (1899)  34 
Ct  CI.  388. 

The  Supreme  Court  of  the  District 
of  Columbia  is  "a  court  of  the  United 
States"  within  this  clause.  James  v. 
U.  S.  (1906)  26  Sup.  Ct  685,  688,  202 
U.  S.  401,  50  L.  Ed.  1079,  reversing 
judgment  (1903)  38  Ct  Cl.  615. 

l^e  expression  "any  judge  of  any 
court  of  the  United  States"  applies  to 
the  chief  justice  of  the  Court  of  Claims 
as  well  as  to  the  other  judges  of  that 
court,  and  he  may  retire  at  the  age 

§  1238.  (Jud.  Code,  §  261.)     Writs  of  ne  exeat. 

Writs  of  ne  exeat  may  be  granted  by  any  justice  of  the  Supreme 
Court,  in  cases  where  they  might  be  granted  by  the  Supreme 
Court;  and  by  any  district  judge,  in  cases  where  they  might  be  granted 
by  the  district  court  of  which  he  is  a  judge.  But  no  writ  of  ne  exeat 
shall  be  granted  unless  a  suit  in  equity  is  commenced,  and  satisfac- 
tory proof  is  made  to  the  court  or  judge  granting  the  same  that  the 
defendant  designs  quickly  to  depart  from  the  United  States. 
R.  S.  §  717.    Act  March  3,  1911,  c.  231,  §  261,  36  Stat.  1162. 

Notes  of  Deoisions 


of  70  provided  he  shall  then  have  been 
ten  years  a  duly  qualified  judge  of  that 
court,  although  he  may  have  held  his 
commission  as  chief  justice  thereof  less 
than  ten  years.  (1896)  21  Op.  Atty. 
Gen.  449. 

The  expression  ''after  having  held  his 
commission  as  such  at  least  ten  years'* 
does  not  mean  that  the  commission  un- 
der which  the  judge  is  serving  at  the 
time  of  his  retirement  must  have  been 
in  force  ten  years.  It  is  being  in  com- 
mission and  not  holding  a  particular 
commission  that  Congress  meant  to 
make  a  condition.  (1896)  21  Op.  Atty. 
Gen.  449. 

Resignation  affecting  signing  of  de- 
creed—A decree  signed  by  a  district 
judge  after  he  has  tendered  a  condition- 
al resignation,  but  before  it  has  been 
accepted  by  the  government,  is  valid. 
Northrop  v.  Gregory  (D.  C.  1870)  Fed. 
Cas.  No.  10,327. 

Cited  witiiout  definite  application, 
In  re  Ogles  (D.  C.  1899)  93  Fed.  426, 
437. 


Distinction  between  Judge  and  court. 

— This  section  recognizes  the  distinc- 
tion between  the  court  and  a  judge 
thereof.  Lewis  v.  Shalnwald  (C.  C. 
1881)  48  Fed.  492,  500. 

Suits  In  equity  and  power  of  courts. 
— ^A  court  of  equity,  which  hasr  issued 
a  writ  of  ne  exeat,  has  power  to  enjoin 
the  prosecution  of  an  action  at  law, 
brought  in  another  court  pending  the 
equity  suit  to  recover  damages  for  false 
imprisonment  under  such  writ;  such 
equity  court  having  power  in  the  pend- 
ing suit  to  redress  any  wrong  sustained 
by  the  wrongful  issuance  of  its  process, 
and  exclusive  jurisdiction  to  do  so. 
Gooding  v.  Reid,  Murdock  &  Co.  (1910) 
177  Fed.  684,  101  O.  C.  A-  310. 


In  a  suit  in  equity  for  an  accounting 
under  a  contract  and  for  a  receiver  for 
the  property  embraced  in  the  contract, 
a  part  of  which  is  in  a  foreign  country, 
as  an  appropriate  process  toward  pre- 
serving the  property  and  compelling  its 
delivery  to  the  receiver  to  abide  the 
final  decree,  the  court  has  power  to  is- 
sue a  writ  of  ne  exeat    Id. 

The  bankruptcy  act  of  1898,  in  giv- 
ing the  district  courts  equitable  juris- 
diction in  bankruptcy  proceedings, 
makes  the  commencement  of  such  pro- 
ceedings the  equivalent  of  a  suit  in 
equity.  In  re  Lipke  (D.  C.  1900)  98 
Fed.  970,  972. 

Affidavit  for  Issuance^— The  affidavit 
upon  which  the  writ  of  ne  exeat  will 
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issue  should  be  positive  to  a  debt,  or 
to  the  belief  of  the  plaintiff  that  a  cer- 
tain balance  of  account  was  due.  Ger- 
non  V.  BoecaKne  (C.  C.  1807)  Fed.  Cas. 
No.  5,367. 

Plaintiff  was  permitted  to  amend  his 
affidavit.     Id. 

Grounds  for  issuance  of  writ^— A  ne 

exeat  will  be  granted  to  restrain  an 
administratrix  from  removing  from  the 
jurisdiction  with  the  effects  of  deceased 
before  final  settlement  of  her  accounts, 
if  her  sureties  reside  out  of  the  juris- 
diction. Patterson  v.  McLaughlin  (C. 
C.  1806)  Fed.  Cas.  No.  10,828. 

A  ne  exeat  will  not  lie,  under  the 
laws  of  Virginia,  to  restrain  a  gar- 
nishee from  going  out  of  the  District 
of  Columbia.  Patterson  v.  Bowie  (O. 
O.  1807)  Fed.  Cas.  No.  10,825. 

The  writ  wUl  not  issue  where  plain- 
tiff's clerk,  about  to  quit  the  district, 
had  embezzled  his  goods,  and  converted 
them  into  money,  which  he  has  depos- 
ited in  a  bank  to  his  credit;  no  debt 
being  positively  averred.  McKenzie  v. 
Cowing  (C.  C.  1834)  Fed.  Cas.  No. 
8,856. 

A  demand,  to  be  a  foundation  for  a 
writ  of  ne  exeat,  must  be  an  equitable 
debt  or  pecuniary  claim,  and  be  certain 
or  capable  of  being  reduced  to  certain- 
ty. Graham  v.  Stucken  (C.  C.  1857) 
Fed.  Cas.  No.  5,677. 

The  writ  cannot  be  issued  unless  the 
defendant  designs  quickly  to  depart 
from  the  United  States.  Loewenstein 
V.  Biernbaum  (C.  C.  1880)  Fed.  Cas. 
No.  8,461a. 

In  this  case  the  complainant  is  a  resi- 
dent of  New  York,  and  the  respondent 
has  a  fixed,  permanent  residence  in 
Montreal,  Canada.  The  complainant's 
claim  has  been  due  for  18  months,  dur- 
ing which  it  might  have  been  sued  in 
the  courts  of  the  province  of  Quebec, 
which  were  no  more  remote  from  the 
complainant's  domicile  than  the  circuit 
court  for  the  district  of  Maine.  A  writ 
of  ne  exeat  was  asked  for  against  the 
respondent  during  a  brief  pleasure  trip 
in  the  state  of  Maine.  Service  of  sub- 
poena in  the  cause  in  the  circuit  court 
had  been  made  on  the  respondent  with- 


in the  district  of  Maine.  Held  that,  in- 
dependently of  the  question  arising 
from  the  fact  that  the  complainant's 
claim  is  based  on  an  open  and  anliqui- 
dated  account,  a  writ  of  ne  exeat  is  re- 
fused by  the  circuit  court,  because,  for 
other  reasons,  if  a  decree  be  obtained 
against  the  respondent  in  the  drcoit 
court,  it  would  be  respected  by  the 
courts  of  the  province  of  Quebec  Har- 
rison V.  Graham  (C.  C.  1901)  110  Fed. 
896. 

Such  writ  should  not  be  granted  in 
a  suit  to  revive  a  judgment,  where  no 
writ  was  granted  in  the  action  in  which 
the  judgment  was  rendered,  but  one 
was  granted  in  a  creditors'  bill  broujrht 
tfn  such  judgment,  under  which  defend- 
ant was  held  under  bond  for  more  than 
seven  years,  especially  where  the  alle- 
gation that  defendant  intends  to  depart 
is  denied  by  answer,  and  is  not  sup- 
ported by  proof.  Shainwald  v.  Lewis 
(D.  C.  1889)  46  Fed.  839. 

Demurrer  to  pleading.— The  question 
of  the  propriety  of  issuing  a  writ  of 
ne  exeat  cannot  be  raised  by  demurrer. 
Shainwald  v.  Lewis  (D.  C.  1895)  69 
Fed.  487. 

Issuance  on  final  decree^— The  writ  of 
*  ne  exeat  republica  may  be  provided  for 
in  the  final  decree,  and  it  will  continae 
in  force  until  dissolved  by  the  court, 
or  until  the  decree  is  satisfied.  Lewis 
V.  Shainwald  (C.  C.  1881)  48  Fed.  492. 

Bonds^— A  bond  given  to  secure  the 
release  of  a  bankrupt  arrested  under  a 
writ  of  ne  exeat  regno,  and  condition- 
ed that  he  shall  not  depart  from  the 
district,  is  to  be  construed  in  accord- 
ance with  its  terms,  and  the  departure 
of  the  bankrupt  from  the  district  with- 
out leave  of  the  court  is  a  breach  there- 
of, although  being  present  to  abide  the 
judgment  of  the  court  when  rendered. 
In  re  Appel  (1908)  163  Fed.  1002,  90 
C.  O.  A.  172,  20  L.  R.  A.  (N.  S.)  76. 

A  ne  exeat  bond  only  binds  the  sure- 
ties to  the  extent  of  the  final  decree; 
and  if  defendant  continually  remains  in 
the  district,  according  to  the  condition 
of  the  bond,  they  will  be  discharged  all 
together.  Zantzinger  v.  Weigh tman  (d 
C.  1824)  Fed.  Cas.  No.  18,202. 


§  1239.  (Jud.  Code,  §  262.)     Power  to  issue  writs. 

The  Supreme  Court  and  the  district  courts  shall  have  power 
to  issue  writs  of  scire  facias.  The  Supreme  Court,  the  circuit 
courts  of  appeals,  and  the  district  courts  shall  have  power  to  issue 
all  writs  not  specifically  provided  for  by  statute,  which  may  be  nec- 
essary for  the  exercise  of  their  respective  jurisdictions,  and  agreeable 
to  the  usages  and  principles  of  law. 

R.  S.  §  716.    Act  March  3,  1911,  c.  231,  §  262,  36  Stat  1162. 
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I.  Construction  of  provision 

1.  Authority  and  power  to  issue  writs. 

2.  Power  of  Indian  territory  courts. 

S.    ApplicaUon   to   parUes   and  third  per- 
sons. 


II.  Scire  facial 


4.    To  reyiye  judgment. 
6.    To    enforce    forfeited    recognizance 
bail  bond. 

6.  To  enforce  pajrment  of  costs. 

7.  Procedure  and  pracUce. 


(1892), 
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III.  Mtndamut 

8.  Issuance  as  original  proceeding. 

9.  Ck)rrectlon  of  errors  of  lower  courts. 

10.  Issuance  in  aid  or  exercise  of  Jurisdic- 

tion—Authority to  issue  in  general. 

11.    In  aid  of  appellate  Jurisdiction. 

12.    Payment     and      enforcement     of 

Judgments  in  general. 

IS.    Enforcement  of  Judgments  against 

municipal  corporations. 

14.    Enforcement  of  Judgments  against 

counties. 

15.    Interference  by  state  court 

18.    Execution    of   mandate    and   trial 

after  remand. 

17.    Filing  lis  pendens. 

18.    Issuance    of    subpoena    duces    te- 
cum. 

19.  Compelling  performance  of  acts  by  pub- 

lic officers— Ministerial  acts. 

20.    Particular    official    acts    and    du- 
ties. 

21.  Performance  of  acts  by  corporations. 

22.  Compelling  exercise  of  Judicial  powers 

and   functions. 

23.  Procedure  and  questions  of  practice. 

IV.  Certiorari 

24.  Authority  to  issue. 

26.    Review  of  particular  proceedings. 

26.  Procedure  and  practice. 

V.  Supersedeas 

27.  Issuance  by  supreme  court. 

28.  Issuance  by  circuit  court  of  appeals. 

VI.  Injunction 

29.  Issuance  in  aid  of  Jurisdiction. 

30.  Procedure  and  practice. 

VII.  Seizure 

81.  Authority  to  issue  writ  of  seizure. 

VIII.  Habeas  corpus 

82.  Issuance  in  exercise  of  Jurisdiction. 

83.  Issuance  in  lieu  of  writ  of  error. 

84.  Habeas  corpus  ad  testificandum. 

IX.  Prohibition 

85.  Power  to  Issue  writ 

X.  Ne  exeat 

86.  Power  to  issue. 

XI.  Subpoena  duces  tecum 
37.    Issuance  of  subpoena  duces  tecum. 

XII.  Execution 

88.  Authority  to  issue  execution. 

XIII.  Capias  ad  satisfaciendum 

89.  Issuance   of  capias  ad  satisfaciendum. 

XIV.  Capias  ad  respondendum 

40.  Retrospective  teste  to  writ 

XV.  Warrant  of  arrest 

41.  Warrant  under  state  statute. 

42.  Warrant  outside  district 

XVI.  Process  or  summons 

4S.    Power  to  issue. 

44.  Issuance  to  another  district 

45.  Summons  of  grand  Jury. 

i.  CONSTRUCTION    OF    PROVI. 
SI0N8 

I.  Authority  and  power  to  Issue  writs. 
— The  court  has  power  under  this  sec- 


tion to  issue  process  to  another  state 
to  bring  before  it  corporation  defend- 
ants, who  are  citizens  of  such  state  and 
cannot  be  found  or  served  in  the  state 
or  district  of  the  indictment.  John  Gund 
Brewing  Co.  v.  U.  S.  (1913)  204  Fed. 
17,  122  G.  O.  A.  331  (opinion  modified 
[1913]  206  Fed.  386,  124  C.  C.  A.  268) ; 
U.  S.  V.  Virginia-Carolina  Chemical  Co. 
(C.  O.  1908)  163  Fed.  66. 

Where  on  admission  of  a  territory 
the  records  of  the  former  court  of  ap- 
peals are  directed  by  a  state  law  to  be 
deposited  for  safe-keeping  with  the 
cleric  of  the  supreme  court,  if  a  record 
thus  situated  were  to  be  brought  upon 
writ  of  error  under  this  section  in  ex- 
ercise of  appellate  jurisdiction,  it  would 
be  of  no  avail,  because  there  is  no  court 
to  which  the  mandate  of  the  supreme 
court  could  be  transmitted.  Hunt  v. 
Palao  (1846)  4  How.  589,  590,  11  L. 
Ed.  1115. 

Where  the  supreme  court  possesses 
neither  original  nor  appellate  juris- 
diction, it  cannot  grant  prohibition, 
mandamus  or  certiorari  as  ancillary 
thereto.  In  re  Massachusetts  (1905) 
25  Sup.  Ct.  512,  514,  197  U.  S.  482,  49 
L.  Ed.  845;  In  re  Glaser  (1905)  25 
Sup.  Ct  653,  198  U.  S.  171,  49  L.  Ed. 
1000. 

The  power  to  issue  writs  only  applies 
where  jurisdiction  already  exists.  U. 
S.  V.  Plumer  (C.  O.  1859)  Fed.  Oas. 
No.  16,056. 

This  statute  vests  the  federal  court 
with  power  to  issue  all  writs  not  spe- 
cially provided  for  which  may  be  nec- 
essary for  the  exercise  of  their  respec- 
tive jurisdictions  and  agreeable  to  the 
usages  and  principles  of  law.  Murray  v. 
Patrie  (C.  C.  1866)  Fed.  Cas.  No.  9,- 
967;  Western  Pocahontas  Corporation 
V.  Acord  (C.  C.  1910)  178  Fed.  843, 

The  court  may  issue  any  appropriate 
writ  for  the  purpose  of  acquiring  ju- 
risdiction over  a  corporation  charged 
with  an  offense.  U.  S.  v,  John  Kelso 
Co.  (D.  C.  1898)  86  Fed.  304,  308. 

See,  also,  Steara-Stone-Cutter  Co.  v. 
Sears,  9  Fed.  8. 

2.  Power  of  Indian  Territory  courts. 

—This  section  applies  only  to  the  Dis- 
trict and  Circuit  Courts  of  the  United 
States,  and  the  judge  of  the  United 
States  Court  for  the  Central  District 
of  the  Indian  Territory  is  not  such  a 
judge,  but  Act  Cong.  March  1,  1895, 
relating  to  the  appointment  of  addition-, 
al  judges  of  the  United  States  Courts 
in  the  Indian  Territory  gives  them  the 
same  authority  in  the  judicial  districts 
to  issue  writs  as  the  Circuit  and  Dis- 
trict Courts  of  the  United  States.  In 
re  Christian  (O.  C.  1897)  82  Fed.  885, 
891. 

3.  Application  to  parties  and  third 
persons^— This  provision  is  applicable 
not  only  to  the  parties,  but  also  to 
strangers,  and  injunction,  execution, 
BubpoDua  ad  testificandum,  subpoena  du- 
ces tecum,  and  prohibition,  may  be  is- 
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sued  against  third  persons.     U.  •  S.  t. 
McHie  (D.  0.  1012)  196  Fed.  586. 

II.  SCIRE  FACIAS 
4.  To  revive  Judgments— Scire  facias 
to  revive  a  judgment  in  a  federal  court 
being  an  ancillary  proceeding,  the  court 
has  jurisdiction.  Collin  County  Nat. 
Bank  of  McKinney,  Tex.,  v.  Hughes 
(1907)  155  Fed.  389,  83  C.  C.  A.  661 
(rehearing  denied  [1907]  152  Fed.  414, 
81  C.  C.  A.  556);  Grantland  v.  Mem- 
phis (C.  C.  1882)  12  Fed.  287,  288; 
Wonderly  v.  Lafayette  County  (C.  C. 
1896)  77  Fed.  665  (judgment  affirmed 
Lafayette  County,  Mo.,  v.  Wonderly 
[1899]  92  Fed.  313,  34  C.  C.  A.  360); 
King  V.  Davis  (C.  C.  1903)  137  Fed. 
198,  judgment  affirmed  Blankenship  v. 
King  (1906)  157  Fed.  676,  85  C.  C.  A. 
348. 

The  circuit  court  has  general  power  to 
issue  the  writ  of  scire  facias,  when  ap- 
plicable to  its  procedure,  and  the  acts 
of  congress  provide  against  the  abate- 
ment of  pending  suits  by  the  death  of 
parties,  but  the  court  is  aware  of  no 
federal  statute  regulating  the  revivor  of 
judgments,  unless  the  process  acts,  giv- 
ing the  same  remedies  of  execution  as 
are  known  to  the  state  laws,  may  be 
said  to  require  it  to  follow  the  state 
practice  in  that  regard.  Devereaux  v. 
BrownsviUe  (C.  C.  1887)  29  Fed.  742, 
748. 

5.  To  enforce  forfeited  recognizance 
or  ball  bond.— The  district  court  has  ju- 
risdiction to  issue  scire  facias  to  en- 
force a  forfeited  recognizance  or  bail 
bond.  .Insley  v.  U.  S.  (1893)  14  Sup. 
Ct  158,  159,  150  U.  S.  512,  37  L.  Ed. 
1163;  Hollister  v.  Same  (1906)  145 
Fed.  773,  76  C.  C.  A.  337;  U.  S.  v. 
Ambrose  (C.  C.  1881)  7  Fed.  554;  Kirk 
V.  U.  S.  (O.  C.  1904)  131  Fed.  331,  af- 
firmed (1905)  137  Fed.  753,  70  C.  C.  A. 
187,  and  (1907)  27  Sup.  Ct  788,  204 
U.  S.  688,  51  L.  Ed.  671;  U.  S.  v.  Tay- 
lor (D.  C.  11907)  157  Fed.  718. 

6.  To  enforce  payment  of  costs.— 
A  federal  court  may  direct  the  issuance 
of  a  fieri  facias  for  the  purpose  of  en- 
forcing the  payment  of  costs.  Pull- 
man's Palace- Car  Co.  v.  Washburn  (C. 
C.  1895)  66  Fed.  790  (judgment  affirm- 
ed Washburn  v.  Pullman's  Palace-Car 
Co.  [1896]  76  Fed.  1005,  21  0.  C.  A. 
598) ;  Western  Pocahontas  Corporation 
V.  Acord  (C.  C.  1910)  178  Fed.  843. 

7.  Procedure  and  practice^— A  writ  of 
scire  facias  should  only  recite  facts  that 
are  disclosed  by  the  record  and  files  of 
the  court  from  which  the  writ  emanates, 
and  when  a  defendant  named  in  a  writ 
by  way  of  defense  thereto  denies  any  of 
its  recitals,  plaintiff  must  verify  the 
same  by  producing  the  record  and  files, 
and  the  facts  in  question  cannot  be  oth- 
erwise proven,  unless  the  records  and 
files  have  been  lost  or  destroyed.  Hunt 
V.  U.  S.  (1894)  61  Fed.  795,  797,  10 
C.  C.  A.  74,  on  rehearing  (1894)  63 
Fed.  568,  11   C.  0.  A,  840. 

(1894) 


A  derk  of  a  federal  court  is  entitled 
to  fees  for  copies  of  writs  of  scire 
facias  issued  by  order  of  the  court,  and 
not  as  a  matter  of  course  in  the  routine 
of  office.  Clough  V.  U.  S.  (C.  C.  1893) 
55  Fed.  921,  925. 

The  federal  courts  are  authorized  to 
issue  writs  of  scire  facias,  but  there  is 
no  provision  that  when  issued  in  one 
district  they  may  be  served  in  another. 
Kirk  V.  U.  S.  (C.  C.  1903)  124  Fed. 
324,  affirmed  (1904)  130  Fed.  112,  64 
C.  C.  A.  446. 

A  scire  facias  is  an  action  to  which  a 
party  may  plead,  and  it  may  be  execut- 
ed in  the  s&me  manner  as  a  summons. 
Bentley  v.  Sevier  (Super.  Ct.  Ark. 
1834)  Fed.  Cas.  No.  18.233. 

III.  MANDAMUS 

Contempt  in  disobedience  of  writ,  see 
notes  to  section  1245. 

a.  Issuance  as  original  proceeding. 
—Under  this  statute,  the  courts  of  the 
United  States  may  issue  writs  of  miin- 
damus  when  necessary  to  the  exercise 
of  their  jurisdiction,  but  they  have  no 
authority  to  issue  it  as  an  original  writ 
in  any  case.  Marbury  v.  Madison 
(1S03)  1  Cranch,  137,  173,  2  L.  Ed.  60; 
Mclntire  v.  Wood  (1813)  7  Cranch,  504, 
3  L.  Ed.  420;  McClung  v.  Silliman 
(1821)  6  Wheat  598.  5  K  Ed.  340; 
Cox  v.  U.  S.  ex  rel.  McGarrahan  (1869) 
9  WaU.  208,  311,  19  L.  Ed.  579;  Bath 
County  V.  Amy  (1871)  13  Wall.  244,  20 
L.  Ed.  539;  Graham  v.  Norton  (1872) 
15  WaU.  427,  21  L.  Ed.  177;  Heine  v. 
Board  of  Levee  Oom'rs  (1873)  19  Wall 
655,  660,  22  L.  Ed.  223;  Greene  County 
V.  Daniel  (1880)  102  U.  S.  187,  26  L. 
Ed.  99;  Davenport  v.  Dodge  County 
(1881)  105  U.  S.  237,  26  L.  Ed.  1018; 
Rosenbaum  v.  Bauer  (1887)  7  Sup.  Ct 
633, 120  U.  S.  450,  30  L.  Ed.  743;  U.  S. 
ex  rel.  Knapp  v.  Lake  Shore  &  Mich. 
S.  Ry.  Co.  (1905)  25  Sup.  Ot  538.  539, 
197  U.  S.  536,  49  L.  Ed.  870;  U.  S.  v. 
Severens  (1896)  71  Fed.  768,  769,  18  C. 
C.  A.  314;  Same  v.  Judges  of  United 
States  Court  of  Appeals  (1898)  85  Fed. 
177,  178,  29  C.  C.  A.  78;  Same  v.  Union 
Pac.  R.  Co.  (C.  O.  1873)  Fed.  Cas.  No. 
16,599;  Same  v.  Pearson  (C.  C.  1887) 
32  Fed.  309;  Burnham  v.  Fields  (CC 
1907)  157  Fed.  246;  In  re  Forsyth  (D. 
C.  1897)  78  Fed.  296.  301;  U.  S.  v. 
Nashville,  C.  &  St  L.  Ry.  (D.  O.  1914) 
217  Fed.  254. 

There  is  no  original  jurisdiction  in 
the  circuit  courts  in  mandamus,  but  it 
does  not  follow  that  because  the  juris- 
diction in  mandamus  is  ancillary  merely 
that  it  cannot  be  exercised  over  per- 
sons not  parties  to  the  judgment  sought 
to  be  enforced.  Labette  County  Com'rs 
V.  U.  S.  (1884)  6  Sup.  Ct  108,  111,  112 
U.  S.  217,  28  L.  Ed.  698. 

9.  Correction  of  errors  of  lower 
courts^— Mandamus  will  not  lie  from 
the  supreme  court  to  reverse  a  judg- 
ment of  a  court  below  refusing  a  man- 
damus against  a  secretary  of  the  treas- 
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ury.  In  re  De  Oroot  (1867)  6  WalL 
49T.  18  L.  Ed.  887. 

Mandamus  will  not  issue  to  revise  a 
ruling  of  the  Ck>urt  of  Appeals  of  the 
District  of  Columbia,  sustaining  on  a 
hearing  on  the  merits  a  motion  to 
strike  out  the  bill  of  exception  because 
not  prepared  in  conformity  with  the 
rules  of  the  court,  because  its  action 
if  erroneous  is  an  error  committed  in 
the  exercise  of  judicial  discretion,  re- 
viewable only  by  writ  of  error.  Ex 
parte  First  Nat  Bank  of  Dexter,  N.  Y. 
(1913)  33  S.  Ct  591,  228  U.  S.  516,  57 
L.  Ed.  946. 

Mandamus  will  not  lie  to  review  the 
ruling  of  a  federal  Circuit  Judge  desig- 
nating another  judge  in  place  of  a  Dis- 
trict  Judge,  who  certified  his  withdraw* 
al  from  bankruptcy  proceedings  on  fil- 
ing of  an  affidavit  under  Judicial  Code, 
§  21,  charging  him  with  personal  bias 
and  prejudice.  Ex  parte  American 
Steel  Barrel  Co.  (1913)  33  S.  Ct  1007, 
230  U.  S.  35,  57  L.  Ed.  1379. 

Mandamus  can  be  issued  by  United 
States  courts  under  this  section  only 
if  necessary  to  the  exercise  of  their 
jurisdiction,  and  cannot  be  used  for  the 
correction  of  errors  as  to  matters  with- 
in the  discretion  of  the  inferior  court. 
A'acuum  Cleaner  Co.  v.  Piatt  (1912)  196 
Fed.  398, 116  C.  C.  A.  220. 

10.  Issuance  in  aid  or  exercise  of  Ju- 
risdiction—Authority to  issue  in  gen- 

oral."-The  power  of  the  federal  courts 
to  issue  a  writ  of  mandamus  is  confin- 
ed exclusively  to  those  cases  in  which  it 
may  be  necessary  to  the  exercise  of 
their  jurisdiction.  Mclntire  v.  Wood 
(1813)  7  Cranch,  504,  505,  3  L.  Ed. 
420;  Knox  County  v.  Aspinwall  (1860) 
24  How.  376.  384, 16  L.  Ed.  735;  Chick- 
aming  v.  Carpenter  (1883)  1  Sup.  Ct 
620.  621,  106  U.  S.  663,  27  L.  Ed.  307; 
Smith  V.  Jackson  (C.  C.  1825)  Fed.  Cas. 
No.  13,064;  Rosenbaum  v.  Board  of 
Sup'rs  (C.  C.  1886)  28  Fed.  223  (or- 
der affirmed  Same  v.  Bauer  [1887]  7 
Sup.  Ct  633,  120  U.  S.  450,  30  L. 
Ed.  743);  Gares  v.  Northwest  Nat 
Building,  Loan  &  Investment  Ass'n  (C. 
C.  1892)  55  Fed.  209;  Indiana  v.  Lake 
Erie  &  W.  R.  Co.  (C.  C.  1898)  85 
Fed.  1,  3;  Waite  v.  Santa  Cruz  (C. 
C.  1898)  89  Fed.  619,  623;  Shep- 
ard  V.  Tulare  Irr.  Dist  (C.  C.  1809) 
94  Fed.  1,  3  (affirmed  [1902]  22  Sup. 
Ct  531,  185  U.  S.  1,  46  L.  Ed.  773); 
Hair  v.  Burnell  (C.  C.  1900)  106  Fed. 
280,  284;  Mystic  Milling  Co.  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (C.  C.  1904) 
132  Fed.  289,  292;  Large  v.  Consolidat- 
Nat  Bank  (C.  C.  1905)  137  Fed.  168; 
U.  S.  V.  Smallwood  (D.  C.  1869)  Fed. 
OaB.  No.  16315;  In  re  Forsyth  (D.  O. 
1897)  78  Fed.  296,  301;  In  re  Coleman 
(D.  C.  1904)  131  Fed.  151. 

Where  a  special  mandate  directed  by 
the  court  is  not  obeyed,  the  general 
power  to  issue  writs  under  this  section 
fairly  arises,  and  a  mandamus  or  other 
appropriate  writ  will  go.    Sibbald  y.  U. 


S.  (1838)  12  Pet  488,  492,  9  L.  Ed. 
1167. 

The  jurisdiction  of  a  federal  court  to 
award  inandamus  is  not  dependent  on 
the  laws  of  practice  of  the  state,  but  is 
derived  from  this  section.  Board  of 
Liquidation  of  City  of  New  Orleans  v, 
U.  S.  (1901)  108  Fed.  689,  47  C.  C.  A. 
587. 

Where,  pending  appeal  from  an  ad- 
verse decision  in  an  action  to  eject  a 
miniag  company  from  plaintiff* s  land 
used  for  the  operation  of  its  tramway, 
defendant  brought  suit  to  condemn  a 
right  of  way  therefor,  and  obtained  an 
order  permitting  it  to  occupy  the  prop- 
erty pendente  lite,  the  Circuit  Court, 
on  the  affirmance  of  its  decree  in  the 
ejectment  suit,  had  jurisdiction  to  sus- 
pend the  enforcement  of  the  order  of 
restitution  pending  the  condemnation 
proceedings,  and  hence  mandamus  would 
not  lie  to  compel  the  issuance  of  a  writ 
of  restitution,  the  suspension  order  be- 
ing reviewable  only  by  appeaL  U.  S.  v. 
Marshall  (1903)  122  Fed.  428,  58  C.  C. 
A.  410. 

The  duty  of  the  registrar  of  convey- 
ances in  Hawaii  to  record  a  judgment 
of  condemnation  in  condemnation  pro- 
ceedings, and  a  subsequent  deed  ac- 
quired by  plaintiff  from  the  owners  to 
complete  its  title,  being  ministerial,  an 
application  for  a  writ  of  mandamus  to 
compel  him  to  perform  that  duty  will 
lie  as  an  ancillary  proceeding  to  carry 
out  the  objects  of  the  main  case  in  emi- 
nent domain  and  to  give  complete  relief. 
U.  S.  V.  Merriam  (1908)  161  Fed.  303, 
88  C.  C.  A.  349. 

Leave  granted  to  complainant  in  an 
infringement  suit  to  file  a  petition  for 
an  alternative  writ  of  mandamus  to 
present  the  question  whether,  on  an  ac- 
counting before  a  master,  he  was  enti- 
tled to  a  sworn  statement  of  account 
by  defendant  under  equity  rule  79  (29 
Sup.  Ct  xxxvi).  In  re  Beckwith  (1912) 
201  Fed.  518,  119  C.  C.  A.  614. 

The  United  States  Circuit  Courts 
have  not,  under  Act  1875,  any  other 
jurisdiction  in  mandamus  proceedings 
than  that  which  existed  under  this  sec- 
tion. American  Union  Telegraph  Co.  v. 
Bell  Telephone  Co.  (C.  C.  1880)  1  Fed. 
698,  699. 

As  the  circuit  courts  have  no  juris- 
diction in  mandamus  except  in  aid  of 
jurisdiction  previously  acquired,  an 
original  proceeding  in  mandamus 
brought  upon  the  relation  of  a  city  to 
compel  certain  railroads  to  lower  the 
grade  of  a  street  crossing  is  not  remov- 
able thereto  from  the  state  court  at  the 
instance  of  a  nonresident  defendant. 
State  of  Ohio  v.  Columbus  Sc  Xenia  R. 
Co.  (C.  C.  1891)  48  Fed.  626,  following 
Rosenbaum  v.  Bauer  (1887)  7  S.  Ct. 
633.  120  U.  S.  450,  30  L.  Ed.  743. 

Where  a  cause,  of  which  an  inferior 
court  has  acquired  jurisdiction,  is  not 
tried  on  the  day  set  for  trial  because 
of  the  absence  of  the  judge,  but  the 
court  has  authority  to  again  bring  the 
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parties  before  it  by  issuing  a  proper 
notice,  and  refuses  to  issue  such  notice, 
mandamus  will  lie  to  compel  action 
looking  towards  final  judgment  Finn 
V.  Hoyt  (D.  0.  1892)  52  Fed.  83. 

M. In  aid  of  appellate  Juiisdio- 

tion.— United  States  Circuit  Courts  of 
Appeals  have  jurisdiction  to  issue  writs 
of  mandamus  in  the  exercise  of  and 
in  aid  of  their  appellate  jurisdiction. 
McClellan  v.  Carland  (1910)  30  Sup. 
Ct.  501,  503,  504,  217  U.  S.  268,  54  L. 
Ed.  762;  U.  S.  ex  rel.  Mudsill  Min.  Co. 
V.  Swan  (1805)  65  Fed.  647,  648,  13 
C.  C.  A.  77;  Barber  Asphalt  Pa  v.  Co.  v. 
Morris  (1904)  132  Fed.  945,  66  C.  C. 
A.  55,  67  L.  R.  A.  761. 

Mandamus  cannot  be  made  to  perform 
the  functions  of  a  writ  of  error.  Com- 
missioner of  Patents  v.  Whiteley 
(1866)  4  Wall.  522,  534,  18  L.  Ed.  335. 

The  supreme  court  has  power  to 
issue  a  mandamus  in  the  exercise  of  its 
appellate  jurisdiction,  and  the  writ  wUl 
lie  in  a  proper  case  to  direct  a  sub- 
ordinate federal  court  to  decide  a  pend- 
ing cause.  Knickerbocker  Ins.  Co.  v. 
Comstock  (1872)  16  WaU.  258,  270. 
21  L.  Ed.  493. 

Mandamus  will  lie  to  compel  the 
judge  to  settle  and  sign  a  bill  of  ex- 
ceptions, though  not  to  control  his  dis- 
cretion as  to  the  frame  of  the  bill. 
Hudson  V.  Parker  (1885)  15  Sup.  Ct. 
450,  454,  156  TJ.  S.  277,  39  L.  Ed.  424. 

The  court  is  not  authorized  to  award 
such  writ  on  the  ground  that  its  appel- 
late jurisdiction  is  invoked  therein  to 
revise  the  decision  of  the  district  court 
of  a  territory  within  its  circuit  under 
whose  process  petitioner  was  confined, 
as  its  appellate  jurisdiction  over  ter- 
ritorial courts  is  limited  to  the  supreme 
courts  of  the  territories.  In  re  Boles 
(1891)  48  Fed.  75,  1  C.  C.  A.  48. 

On  an  appeal  the  circuit  court  of  ap- 
peals will  not  grant  appellants*  petition 
for  a  mandamus  to  the  clerk  of  the 
lower  court  to  certify  and  transmit  a 
transcript  of  the  record,  merely  to  de- 
termine in  advance  whether  a  certain 
deposition  is  part  of  the  record,  where 
the  ordinary  procedure  is  adequate  for 
the  purpose.  Starcke  v.  Klein  (1893) 
62  Fed.  502,  10  C.  C.  A.  445. 

Mandamus  does  not  lie  to  compel  the 
allowance  of  an  appeal  from  a  denial  of 
a  motion  to  consolidate  causes,  nor 
from  a  denial  of  a  petition  to  be  made 
a  party  to  a  cause,  filed  by  one  whom, 
if  a  proper  party,  it  was  a  proper  ex- 
ercise of  discretion  to  exclude,  because 
he  was  prosecuting  other  proceedings 
for  the  relief  sought,  wherein  all  his 
rights  would  be  examined  and  protected. 
Lewis  V.  Baltimore  &  L.  R.  Co.  (1894) 
62  Fed.  218,  10  C.  C.  A.  446. 

Where  a  circuit  or  district  court  re- 
fuses to  hear  a  cause  for  want  of  juris- 
diction, and  the  question  may  be  cer- 
tified directly  to  the  supreme  court, 
under  Act  March  3,  1891  (26  Stat 
729),  I  5,  that  court  only,  and  not  the 
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circuit  court  of  appeals,  can  issue  a 
mandamus  to  the  lower  court  to  take 
jurisdiction.  U.  S.  v.  Swan  (1895)  65 
Fed.  647,  13  C.  C.  A.  77. 

The  circuit  courts  of  appeals  have  no 
power  to  issue  a  mandamus  directing 
a  circuit  court  to  dismiss  a  case  in 
limine,  on  the  ground  that  no  jurisdic- 
tion has  been  acquired  over  the  defend- 
ant by  the  method  of  service  pursued, 
for  the  circuit  courts  of  appeals  can 
only  issue  a  mandamus  in  aid  of  their 
own  jurisdiction.  U.  S.  v.  Severens 
(1896)  71  Fed.  768,  18  C.  C.  A.  314. 

A  circuit  court  of  i^)peals  cannot  is- 
sue a  writ  of  mandamus  except  in  a 
case  of  which  it  has  already  acquired 
jurisdiction  by  other  proceedings.  U.  S. 
V.  Judges  of  United  States  Court  of 
Appeals  (1898)  85  Fed.  177,  29  0.  a 
A.  78. 

The  test  of  appellate  jurisdiction,  in 
the  exercise  and  aid  of  which  Circuit 
Courts  of  Appeals  may  issue  writs  of 
mandamus,  is  the  existence  of  a  right 
to  review  by  a  challenge  of  the  final  de- 
cision in  the  cases  to  which  the  applica- 
tions for  the  writs  relate  and  not  the 
prior  exercise  of  that  right  by  appeal 
or  writ  of  error.  Barber  Asphalt  Pav. 
Co.  V.  Morris  (1904)  132  Fed.  945,  66 
C.  C/  A.  55,  67  L.  R.  A.  761. 

The  appointment  of  a  receiver  for  a 
corporation,  with  power  to  borrow 
money,  on  the  filing  of  a  petition  in 
involuntary  bankruptcy  against  the  cor- 
poration, is  within  the  jurisdiction  of 
the  District  Court,  and  neither  the  va- 
lidity of  such  an  order  nor  the  effect 
thereon  of  a  subsequent  dismissal  of 
the  petition  on  a  finding  that  the  cor- 
poration was  not  subject  to  bankruptcy 
proceedings  can  be  reviewed  or  deter- 
mined by  the  Circuit  Court  of  Appeals 
on  an  application  for  a  writ  of  man- 
damus. Edinburg  Coal  Co.  y.  Hum- 
phreys (1905)  134  Fed.  839,  67  C.  0.  A. 
435. 

A  Circuit  Court  of  Appeals  of  the 
United  States  has  no  power  to  interfere 
by  mandamus  with  the  action  of  a 
Circuit  Court,  where  the  question  in- 
volved relates  to  its  jurisdiction  as  a 
Circuit  Court  of  the  United  States,  but 
the  application  in  such  case  must  be 
made  to  the  Supreme  Court;  but  such 
want  of  power  in  the  Circuit  Court  of 
Appeals  does  not  exist  where  the  ques- 
tion involved  relates  to  the  jurisdiction 
of  a  Circuit  Court  as  a  judicial  tribunal 
of  original  jurisdiction,  having  no  rela- 
tion to  its  limitation  as  a  national  court 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg. 
Co.  (1907)  155  Fed.  524,  84  0.  a  A 
38. 

Relator,  who  was  a  practicmg  at- 
torney in  Alaska,  was  convicted  of  a 
criminal  offense  involving  moral  turpi- 
tude which  under  Code  Civ.  Proc. 
Alaska,  §§  743-750,  was  ground  for  his 
disbarment,  and  the  record  of  convic- 
tion was  made  conclusive  evidence  upon 
which  the  disbarment  must  follow.    At 
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the  time  of  pronouncing  judgment  and 
while  relator  was  before  the  courts  the 
judge  also  entered  an  order  removing 
him  from  the  bar  and  striking  his  name 
from  the  roll  of  attorneys.  Held,  that 
while  the  proceeding  was  irregular,  in 
that  a  rule  to  show  cause  was  not  en- 
tered and  served  on  relator,  the  court 
did  not  exceed  its  jurisdiction,  and 
relator  would  not  be  reinstated  by  the 
Circuit  Court  of  Appeals  by  a  writ  of 
mandamus.  Barnes  v.  Lyons  (1911) 
187  Fed  881,  110  C.  C.  A.  15. 

Where  a  judicial  officer  is  engaged  in 
settling  a  bill  of  exceptions  or  in  anal- 
ogous duties,  and  mandamus  is  sought 
against  him  on  connection  therewith, 
his  return  as  to  a  fact  occurring  before 
him  and  within  his  personal  knowledge 
is  conclusive.  Thatcher  v.  Killits  (1912) 
195  Fed.  471,  115  O.  O.  A.  373. 

Where  a  District  Court  refuses  to  is- 
sue a  subpoena  duces  tecum,  the  Cir- 
cuit Court  of  Appeals  had  no  jurisdic- 
tion to  review  such  action  except  by  ap- 
peal, and  could  not,  therefore,  compel 
the  issuance  of  the  subpoena  by  manda- 
mus.    Vacuum    Cleaner    Co.    v.    Piatt 

(1912)  190  Fed.  398,  116  C.  C.  A.  220. 
The  jurisdiction  of  the  Circuit  Court 

of  Appeals  to  issue  mandamus  is  in- 
cidental only  to  other  powers  expressly 
conferred,  and  will  not  be  exercised 
where  tbere  is  nothing  to  which  the 
right  to  issue  such  writ  can  be  append- 
ed as  an  incident,     U.   S.  v.  Sessions 

(1913)  205  Fed.  502,  123  C.  C.  A.  570. 
The  court  in  aid  of  its  appellate  juris- 
diction has  power  to  grant  a  mandamus 
to  compel  the  District  Court  to  enter 
judgment  in  an  action  in  order  that  the 
defeated  party  may  have  a  review  by 
writ  of  error.  In  re  Watts  (1914)  214 
Fed.  80,  130  C.  C.  A.  520. 

Where  a  writ  of  error  though  a  prop- 
er remedy,  is  inadequate,  the  court  may 
issue  A  mandamus  to  the  circuit  court 
to  correct  an  error.  North  Alabama 
Development  Co.  v.  Orman  (1896)  71 
Fed.  764,  18  C.  C.  A.  309,  denying  peti- 
tion for  writ  of  mandamus  (1893)  55 
Fed.  18,  5  C.  C.  A.  22.  But  an  order 
quashing  a  writ  of  garnishment  for 
want  of  jurisdiction,  and  dismissing  the 
garnishee  with  his  costs,  is  a  final 
order,  an  appeal  from  which  would 
furnish  an  adequate  remedy  to  the 
party  aggrieved,  and  a  mandamus  is  un- 
necessary for  the  purpose.  U.  S.  v. 
Swan  (1895)  65  Fed.  647,  13  C.  C.  A. 
77. 

The  writ  of  mandamus  may  not  be 
made  to  perform  the  office  of  an  appeal, 
or  of  a  writ  of  error  to  review  the  ac- 
tion of  a  court  in  the  lawful  exercise 
of  its  jurisdiction,  nor  can  it  issue  to 
command  a  court  or  officer  to  decide  a 
judicial  question  in  a  particular  way; 
much  less  may  it  be  invoked  to  direct 
such  a  court  or  officer  to  reverse  a 
decision  of  a  judicial  question  which 
has  already  been  rendered.  U.  S.  v. 
Judges  of  United  States  Court  of  Ap- 


peals (1898)  85  Fed.  177,  29  0.  C.  A. 
78. 

The  circuit  court  having  refused  to 
enter  a  decree,  and  having  permitted 
defendant  to  answer,  its  action  cannot 
be  reviewed  by  mandamus  to  compel 
it  to  sign  a  decree  and  to  order  the  an- 
swer to  be  stricken  from  the  files; 
there  being  full  remedy  by  appeal,  and 
this  independently  of  any  question  as  to 
the  general  power  of  circuit  courts  of 
appeal  to  issue  special  writs.  In  re 
Westervelt  (1900)  96  Fed.  912,  39  C. 
C.  A.  350. 

Mandamus  will  not  lie  from  a  circuit 
to  a  district  court,  requiring  it  to  ex- 
punge amendments  improperly  made  in 
the  record  returned  to  the  circuit  court 
on  error.  Smith  v.  Jackson  (0.  C. 
1825)  Fed.  Oas.  No.  13,064. 

The  federal  circuit  court  has  no  pow- 
er by  mandamus  to  compel  the  district 
court  to  set  aside  its  decree  in  admiral- 
ty, or  to  grant  a  rehearing,  or  to  allow 
an  appeal  after  expiration  of  the  time 
therefor.  The  Enterprise  (C.  C.  1855) 
Fed.  Cas.  No.  4,500. 

I2(.  — —  Payment  and  enforcement  of 
judgments  in  generai.— The  federal 
courts  have  power  to  issue  writs  of 
mandamus  to  enforce  judgments.  Gra- 
ham V.  Norton  (1872)  15  WaU.  427. 
428,  21  L.  Ed.  177;  FuUcr  v.  Aylesworth 
(1896)  75  Fed.  694,  699,  21  C.  C.  A. 
505;  Tucker  v.  Hubbert  (1912)  196 
Fed.  849,  117  C.  C.  A.  365;  Evans  v. 
Pittsburg  (C,  C.  1862)  Fed.  Cas.  No. 
4,567;  Same  v.  Pittsburgh  (C.  C.  1863) 
Fed.  Cas.  No.  4,568;  U.  S.  v.  Elizabeth 
(C.  C.  1880)  Fed.  Cas.  No.  15,041a; 
Thompson  v.  Perris  Irr.  Dist.  (C.C. 
1902)  116  Fed.  769;  I^iarra  v.  San 
Jacinto  &  P.  V.  Irr.  Dist.  (C.  C.  1904) 
131  Fed.  780;  Whitaker  &  Ray  Co.  v. 
Roberts  (C.  C.  1907)  155  Fed.  882. 

Relators,  who  held  a  judgment  against 
the  board  of  school  directors,  applied 
for  mandamus  to  compel  the  board  of 
liquidation  of  the  city  to  issue  bonds 
in  liquidation  of  such  judgment.  Held 
that,  on  such  application,  evidence  that 
a  special  tax  had  been  levied  by  the  city 
to  pay  the  indebtedness  held  by  relat- 
ors, and  that  all  claims  but  the  school 
indebtedness  had  been  funded,  is  ir- 
relevant U.  S.  V.  Board  of  Liquida- 
tion of  City  Debt  of  New  Orleans 
(1894)  60  Fed.  387,  9  C.  C.  A  37. 

On  an  applicatioi)  for  mandamus  to 
compel  the  levy  of  a  tax  to  pay  a  judg- 
ment, no  questions  affecting  the  validity 
of  the  bonds  on  which  the  judgment  is 
founded,  or  the  validity  or  correctness 
of  the  judgment  itself,  are  open  to  con- 
sideration. Fleming  v.  Trowsdale 
(1898)  85  Fed.  189,  29  C.  C.  A.  106. 

To  entitle  a  judgment  creditor  to 
mandamus  against  the  treasurer  of  a 
drainage  district  for  the  payment  to 
him  of  a  sum  of  money,  there  must  be 
in  the  hands  of  the  treasurer  an  amount 
legally  due,  and  there  must  have  been 
a    specific    demand    therefor    by    the 
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creditor,  and  a  refusal  to  pay  it  TJ. 
S.  V.  Indian  Grave  Drainage  Diet 
(1898)  85  Fed.  928,  29  C.  C.  A.  578. 

When  writs  of  mandamus  are  issued 
to  enforce  a  judgment  of  the  circuit 
court  the  jurisdiction  cannot  be  enlarg- 
ed to  enforce  a  judgment  of  the  state 
court,  though  such  judgment  was  the 
foundation  of  the  action  in  the  circuit 
court.  U.  8.  V.  City  of  New  Orleans 
(1902)  117  Fed.  610,  54  C.  O.  A.  106. 

Appeals  from  the  allowance  by  the 
city  council  of  Duluth  of  the  claims  of 
a  citizen  of  West  Virginia  were  taken 
to  the  district  court  of  the  county,  and 
the  charter  of  the  city  prohibited  its 
officers  from  paying  the  claim  pending 
the  appeals,  except  on  the  order  of  the 
court.  The  petitioner  sued  the  city 
on  its  claim  in  the  federal  court  The 
judge,  who  was  holding  that  court, 
stayed  all  proceedings  until  the  final 
determination  of  the  appeals  in  the 
state  court  Held  error,  which  could  be 
remedied  only  by  mandamus,  which  the 
Circuit  Court  of  Appeals  bad  jurisdic- 
tion to  issue,  commanding  the  judge 
holding  the  Circuit  Court  to  vacate  the 
stay,  adjudicate  the  controversy,  and 
enforce  the  judgment.  Barber  Asphalt 
Pav.  Co.  V.  Morris  (1904)  132  Fed.  945, 
66  C.  C.  A.  55,  67  L.  R.  A.  761. 

Mandamus  will  not  issue  to  compel 
levy  of  taxes  or  issue  of  bonds  to  pay 
a  judgment  on  road  improvement  bonds 
where  the  power  of  taxation  was  ex- 
hausted. Gardiner  Savings  Institution 
V.  Hogsett  (1912)  192  Fed.  878,  113  C. 
C.  A.  202. 

When  the  mandamus  is  to  credit  a 
certain  sum  of  money,  it  is  a  suf&cient 
obedience  to  credit  that  sum  without  in- 
terest U.  S.  V.  KendaU  (C.  C.  1838) 
Fed.  Cas.  No.  15,518. 

The  fact  that  officers  have  resigned 
will  not  prevent  the  issue  of  a  man- 
damus to  compel  the  auditing  and  pay- 
ment of  a  judgment,  where  their  suc- 
cessors have  not  been  elected  or  ap- 
pointed and  qualified.  U.  S.  v.  Badger 
(C.  C.  1875)  Fed.  Cas.  No.  14,493. 

A  mandamus  cannot  properly  issue 
out  of  the  federal  courts  until  after  a 
claim  in  dispute  has  been  reduced  to 
judgment.  Osborne  v.  Adams  County 
Com'rs  (C.  C.  1881)  7  Fed.  441,  judg- 
ment affirmed  (1882)  1  S.  Ct  168,  106 
U.  S.  181,  27  L.  Ed.  129. 

In  an  application  for  a  mandamus  for 
the  levy  of  a  tax  to  pay  a  judgment,  it 
is  competent  to  show  that  the  judg- 
ment was  obtained  coram  non  judice. 
Moore    v.   Town   of   Edgefield    (C.   C. 

1887)  32  Fed.  498. 

Where  bonds,  issued  without  legisla- 
tive authority,  are  invalid,  defendant 
corporation  is  bound  by  a  judgment  by 
default  on  the  coupons,  and  cannot  set 
up  as  a  defense  to  the  mandamus  on 
the  judgment  that  there  is  no  act  com- 
manding the  tax  to  be  levied.  Loague 
V.  Taxing  Dist.  of  Brownsville  (C.  C. 

1888)  36  Fed.  149,  judgment  reversed 
Commissioners     of    Taxing    Dist     of 
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Brownsville  v.  Loague  (1889)  9  S.  Ct 
327,  129  U.  8.  493,  32  L.  Ed.  780. 

Mandamus  is  an  appropriate  remedy 
to  compel  the  president  and  secretary 
of  a  private  corporation  to  issue  certif- 
icates of  stock  in  such  corporation,  and 
deliver  them  to  plaintiff,  and  to  trans- 
fer the  same  to  plaintiff's  name  on  the 
books  of  the  corporation  where  he  has 
become  the  legal  owner  of  the  stock  by 
a  purchase  of  the  same  at  a  sale  on 
execution  issued  on  a  judgment  against 
the  former  owner.  Hair  v.  BumeU  (C. 
C.  1900)  106  Fed.  280. 

13.  —  Enforcement  of  Judgments 
against  municipal  corporations.— Man- 
damus ties  from  a  federal  court  to  com- 
pel the  levy  of  a  tax  to  pay  a  judgment 
rendered  therein  against  a  city.  Walk- 
ley  V.  Muscatine  (1867)  6  Wall.  481. 
483,  18  L.  Ed.  930;  U.  S.  ex  rel.  Thorn- 
as  y.  Keokuk  (1867)  6  Wall  518,  18 
L.  Ed.  918:  City  of  Little  Rock  v.  U. 
S.  (1900)  103  Fed.  418,  43  C.  C.  A. 
261;  City  of  Helena  v.  Same  (1900) 
104  Fed.  113,  43  C.  C.  A.  429;  Hicka 
v.  Cleveland  (1901)  106  Fed.  459,  45  C. 
C.  A.  429;  Padgett  v.  Post  (1901)  108 
Fed,  600,  45  C.  C.  A.  488;  Board  of 
Liquidation  of  City  of  New  Orleans  v.' 
U.  S.  (1901)  108  Fed.  689,  47  C.  C.  A. 
587;  City  of  Cleveland,  Tenn.,  v.  Same 
(1901)  111  Fed.  341,  49  C.  C.  A.  383; 
Village  of  Kent  v.  Same  (1902)  113 
Fed.  232,  51  C.  C.  A.  189  (affirming 
judgment  U.  S.  v.  Village  of  Kent  [0. 
C.  19011  107  Fed.  190) ;  U.  S.  v.  Cap- 
devielle  (1902)  118  Fed.  809,  55  a  C 
A.  421  (writ  of  certiorari  denied  Cap- 
deviolle  v.  U.  S.  ex  rel.  Kilpatrick 
[1903]  23  S.  Ct  850,  189  U.  S.  510,  47 
L.  Ed.  923) ;  Kinney  v.  Eastern  Trust 
&  Banking  Co.  (1903)  123  Fed.  297. 
59  C.  C.  A.  586  (writ  of  certiorari  de- 
nied [1903]  24  S.  Ct,  848,  191  U.  S.  576, 
48  L.  Ed.  309);  U.  S.  v.  Saunders 
(1903)  124  Fed.  124,  59  C.  C.  A.  394; 
Rose  V.  McKie  (1906)  145  Fed.  584,  76 
C.  C.  A.  274  (affirming  judgment  Mc- 
Kie V.  Rose  [C.  C.  1905]  140  Fed.  146); 
Cunningham  v.  City  of  Cleveland,  Tenn. 
(1907)  152  Fed.  907,  82  C.  C.  A.  55: 
City  of  Cleveland,  Tenn.,  v.  U.  S.  (1909) 
166  Fed.  677,  93  C.  C.  A.  274;  Evans 
V.  Pittsburg  (C.  C.  1862)  Fed.  Cas.  No. 
4,507;  Same  v.  Pittsburgh  (C.  C.  1S63) 
Fed.  Cas.  No.  4,568;  U.  S.  v.  Burling- 
ton (C.  C.  1863)  Fed.  Cas.  No.  14,687; 
Britton  v.  Platte  City  (C.  C.  1871)  Fed. 
Cas.  No.  1,907;  U.  S.  v.  Sterling  (0. 
C.  1871)  Fed.  Cas.  No.  16,388;  Brooks 
V.  Memphis  (C.  C.  1876)  Fed.  Cas.  Na 
1,954;  Sibley  v.  Mobile  (C.  C.  1876) 
Fed.  Cas.  No.  12,829;  Ex  parte  Parsons 
(C.  C.  1877)  Fed.  Cas.  No.  10,774; 
Brown  v.  Memphis  (C.  C.  1879)  Fed. 
Cns.  No.  2,020;  U.  S.  v.  City  of  New 
Orleans  (C.  C.  1883)  17  Fed.  483: 
Same  v.  Board  of  Auditors  (C.  C.  1886) 
28  Fed.  407;  Shepard  v.  Tulare  Irr. 
Dist.  (C.  C.  1899)  94  Fed.  1. 

There  is  no  remedy  in  equity  to  en- 
force the  payment  6f  the  bonds  of  a 


Ch.ll) 


THE  JUDICIAL  CODB 


§  1239 


municipal  corparation  until  the  rem- 
edy at  law  baa  been  exhausted,  and 
where  the  law  provides  that  a  tax  shall 
be  levied  to  pay  the  bonds  a  mandamus 
after  judgment  to  compel  the  levy  of 
the  tax  is^the  only  remedy.  Heine  v. 
Board  of*  Levee  Com'rs  (1873)  19 
WalL  655,  6(50,  22  L.  Ed.  223. 

On  an  application  for  a  writ  of  man- 
damus to  compel  the  city  of  New  Or- 
leans to  pay  a  judgment  regularly  ob- 
tained against  it,  the  fact  that  other 
judgments  besides  the  relator's  have 
been  recorded  does  not  require  that  the 
writ  of  mandamus  applied  for  by  him 
shall  direct  all  the  judgments  to  be  paid 
in  their  proper  order,  since  the  court 
T(ill  not  undertake  to  enforce  the  rights 
of  persons  who  do  not  invoke  its  aid. 
City  of  New  Orleans  v.  U.  S.  (1891)  49 
Fed.  40,  1  C.  C.  A.  148. 

Mandamus  will  not  lie  to  compel  the 
board  of  liquidation  of  the  city  debt  to 
issue  bonds  to  pay  a  judgment,  as  the 
city  alone  has  authority  to  do  so.  U. 
S.  V.  Board  of  Liquidation  of  City  Debt 
of  New  Orleans  (1894)  60  Fed.  887,  9 
C.  C.  A.  37. 

"Where  the  general  assembly  has  made 
no  provision  for  the  board  of  liquida- 
tion to  refund  or  pay  a  judgment  of  S., 
but  has  expressly  forbidden  it  to  do  so, 
the  court  could  not,  by  mandamus,  com- 
pel the  board  to  issue  bonds  to  S.,  un- 
der the  refunding  scheme.  U.  S.  v. 
Board  of  Liquidation  of  New  Orleans 
(1896)  74  Fed.  489,  20  C.  0.  A.  622. 

TVhen  a  municipality  has  an  option  to 
pay  a  judgment  either  by  levying  a  tax 
or  by  issuing  bonds,  a  mandamus  rec- 
ognizing the  option,  and  requiring  it  to 
do  one  or  the  other,  would  not  be  bad 
for  uncertainty;  but,  if  such  municipal- 
ity has  expressly  refused  to  issue  bonds, 
it  is  not  error,  when  a  mandamus  is 
issued,  to  make  it  require  absolutely 
the  levy  of  a  tax.  U.  S.  v.  CJity  of  Key 
West  (1896)  78  Fed.  88,  23  C.  C.  A. 
663. 

A  mandamus  cannot  be  awarded  to 
compel  the  officers  of  a  municipal  cor- 
poration to  levy  a  tax  unless  the  duty 
to  make  such  levy  is  imposed,  either  ex- 
pressly or  by  implication,  by  some  stat- 
ute of  the  state  from  which  the  cor- 
poration derives  its  powers.  City  of 
Cleveland,  Tenn.,  v.  U.  S.  (1901)  111 
Fed.  341,  49  O.  C.  A.  383. 

"Where  relator  filed  a  judgment  recov- 
ered against  a  city  in  the  state  courts, 
and  thereafter  brought  suit  against  the 
city  in  the  federal  court  on  such  judg- 
ment, but  failed  to  file  the  judgment 
subsequently  recovered  in  the  federal 
courts,  he  was  not  entitled  to  manda- 
mus from  the  federal  court  to  compel 
the  city  officers  to  include  the  amount 
of  the  judgment  in  the  annual  budget 
of  expenses  and  to  pay  the  same.  U. 
S.  V.  CJity  of  New  Orleans  (1902)  117 
Fed.  610,  54  C.  C.  A.  106. 

Where  a  judgment  had  been  recovered 
in  an  action  on  certain  municipal  bonds 
in  favor  of  the  holders,  taxpayers  were 


not  entitled  to  be  made  parties  to  a 
subsequent  suit  to  enforce  the  judg- 
ment by  mandamus,  for  the  purpose  of 
having  the  judgment  opened  and  reliti- 
gating  the  validity  of  the  bonds.  Kin- 
ney V.  Eastern  Trust  &  Banking  Co. 
(1903)  123  Fed.  297,  59  C.  C.  A.  686, 
writ  of  certiorari  denied  (1903)  24  S. 
Ct  848,  191  U.  S.  576,  48  L.  Ed.  309. 

Where  the  maximum  amount  of  tax 
authorized  by  a  city  charter  for  any  one 
year  is  actually  levied,  a  mandamus  vnll 
be  refused  to  a  judgment  creditor  to 
compel  the  city  to  levy  any  other  tax. 
U.  S.  V.  BurUngton  (C.  C.  1863)  Fed. 
Cas.  No.  14,687. 

Mandamus  will  not  issue  to  compel 
municipal  officers  to  levy  and  collect  a 
tax,  unless  thp  legislature  has  made  it 
their  duty  to  levy  and  collect  such  tax. 
tJ.  S.  V.  New  Orleans  (0.  C.  1876)  Fed. 
Cas.  No.  15,871. 

Unless  special  circumstances  should 
require  it,  a  peremptory  writ  will  not 
be  issued,  commanding  a  levy  of  taxes 
to  pay  a  judgment  against  a  municipal 
corporation  at  a  time  different  from 
the  next  general  levy.  Wisdom  v.  Mem- 
phis (C.  C.  1878)  Fed.  Cas.  No.  17,- 
903. 

The  federal  circuit  court  cannot,  by 
mandamus  or  otherwise,  direct  a  mu- 
nicipal corporation  to  levy  a  tax  larger 
than  is  authorized  by  law.  U.  S.  v. 
Elizabeth  (0.  C.  1880)  Fed.  Cas.  No. 
15.041a. 

Where  a  person  having  a  judgment 
against  a  city  has  garnished  stocks 
owned  by  it  to  an  amount  sufficient 
to  satisfy  his  claim,  he  cannot  have  a 
writ  of  mandamus  to  compel  the  levy 
of  a  tax,  while  the  question  of  the 
validity  of  his  garnishment  is  still  pend- 
ing in  the  supreme  court  on  his  own 
appeal.  Hitchcock  v.  City  of  Galves- 
ton (C.  C.  1880)  48  Fed.  640. 

The  statute  of  a  state  provided, 
among  other  things,  that  when,  upon 
the  recovery  of  a  judgment  against  a 
municipal  corporation  and  the  levy  of 
an  execution  thereunder,  sufficient  prop- 
erty is  not  found  to  satisfy  the  same, 
a  copy  of  such  process  shall  be  served 
on  the  collector  and  assessor,  who  shall 
then  make  an  assessment  and  levy  the 
required  amount.  Held,  that  a  writ  of 
mandamus,  commanding  the  city  council 
to  provide  for  the  payment  of  the  judg- 
ment, will  not  be  granted,  in  the  ab- 
sence of  pro«f  that  the  requirements 
of  the  statute  have  been  complied  with. 
Moran  v.  City  of  EUzabeth  (C.  C.  1881) 
9  Fed.  72. 

The  return  to  an  alternative  writ  of 
mandamus,  issued  against  a  city  to  en- 
force the  payment  of  a  judgment,  must 
show  that  the  city  has  exhausted  its 
power  in  the  levy  and  collection  of 
taxes  under  power  conferred  upon  it 
by  its  charter  and  its  amendments,  and 
that  the  revenues  so  collected  have  been 
properly  applied.  Beaulieu  v.  City  of 
Pleasant  Hill  (C.  C.  1882)  14  Fed.  222. 

Municipal   bonds    reciting    that    they 
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were  issued  under  a  special  statute  were 
sued  on,  the  petition  alleging  that  they 
were  issued  under  a  general  law,  and 
judgment  was  rendered  by  default.  The 
general  law  permitted  a  sufficient  tax 
to  be  levied  to  pay  the  judgment,  while 
the  special  statute  limited  the  rate  of 
tax  that  could  be  levied  to  pay  bonds 
issued  thereunder.  Held,  in  mandamus 
to  compel  the  levy  of  a  tax  to  pay  the 
judgment,  that,  though  the  judgment 
was  conclusive  as  to  the  validity  of  the 
bonds,  yet,  since  the  variance  was  ap- 
parent on  the  faces  of  the  bonds  and 
petition,  the  court  could  look  to  the 
original  contract  to  ascertain  what  rate 
of  tax  should  be  levied.  U.  S.  v.  Coun- 
ty Court  of  Knox  County  (C.  C.  1883) 
15  Fed.  704. 

Mandamus  to  compel  the  city  of  Eliza- 
beth, N.  J.,  to  assess  and  levy,  in  ad- 
dition to  the  regular  taxes,  the  amount 
of  principal,  interest,  and  costs  due  re- 
lators on  a  judgment  obtained  against 
said  city,  denied  because  of  a  want  of 
competent  proof  of  the  facts  justify- 
ing issue  of  the  writ,  within  the  rule 
laid  down  in  Wolff  v.  City  of  New  Or- 
leans (1880)  103  U.  S.  358,  26  L.  Ed. 
395,  State  of  Louisiana  v.  Police  Jury 
of  St  Martin's  Parish  (1884)  111  U. 
S.  716,  4  S.  Ct  648,  28  L.  Ed.  574.  and 
Commissioners  v.  Sellew  (1879)  99  U. 
S.  624,  25  L.  Ed.  333.  U.  S.  v.  City 
of  EUzabefli  (C.  C.  1885)  24  Fed.  851. 

A  federal  court  should  not  issue  a 
mandamus  ordering  the  mayor  of  a 
city  to  collect  a  tax  for  the  payment  of 
a  judgment  against  the  city,  without  an 
execution  having  first  been  issued  and 
returned  unsatisfied  in  whole  or  in 
part,  where  the  statutes  of  the  state 
in  which  the  court  is  held  only  permit 
a  mandamus  to  be  issued  by  state 
courts  after  an  execution  has  been  so 
returned.  Laird  v.  City  of  De  Sota 
(C.  C.  1885)  25  Fed.  76. 

The  right  to  prosecute  a  writ  of  man- 
damus to  enforce  collection  of  a  judg- 
ment against  a  municipality  is  limited 
to  the  same  period  of  time  within  which 
execution  may  be  sued  out  on  a  judg- 
ment against  individuals.  U.  S.  v.  Os- 
wego Tp.  (C.  C.  1886)  28  Fed.  55. 

A  federal  court  will  not  issue  man- 
damus to  compel  the  dty  of  New  Or- 
leans to  include  a  registered  judgment 
in  the  budget  for  the  year,  as  that 
would  be  an  interference  with  the  duty 
of  the  common  council  to  provide  for 
the  alimony  of  the  city,  but  will  direct 
the  council  to  include  the  judgment  in 
its  order  of  priority  among  the  city's 
fixed  liabilities,  and  appropriate  the 
balance  of  the  10-mill  tax  over  and 
above  the  alimony  provided,  to  the  pay- 
ment of  said  judgment  in  its  order  of 
priority,  and  so  on  from  year  to  year 
until  the  same  is  paid.  U.  S.  v.  City 
of  New  Orleans  (C.  O.  1887)  31  Fed. 
537. 

The  fact  that,  in  some  of  the  years 
past,  a  town  has  omitted  to  levy  the 
special  tax  provided  for  in  a  legislative 
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act  to  pay  the  bonds  of  the  town,  doei 
not  give  the  bondholders  the  right  to 
have  such  omissions  made  good  by  man- 
damus, if  they  acquiesce  in  the  omission 
to  make  the  levies.  U.  S.  v.  Town  of 
Cicero  (0.  0.  1889)  41  Fed.  83. 

An  alternative  writ  of  mandamus 
commanding  a  city,  and  certain  of  its 
officers,  to  perform  certain  acts  neces- 
sary to  the  raising  of  a  tax  to  satisfy 
relators*  judgment  against  the  dty,  and 
**such  persons  as  may  be  elected  to 
fill  vacancies  in  the  board  of  revision 
and  assessment"  to  accept  that  ofBce, 
qualify,  and  assess  a  tax,  is  bad  on 
demurrer,  it  showing  that  some  against 
whom  it  is  directed  have  had  no  notice, 
and  are  not  ascertained.  U.  S.  v.  City 
of  Elizabeth  (C.  C.  1890)  42  Fed.  45. 

The  fact  that  a  circuit  court  of  the 
United  States  has  no  jurisdiction  of  an 
original  proceeding  by  mandamus  to 
compel  munidpal  officers  to  levy  a  tax 
to  pay  bonds  does  not  affect  its  juris- 
diction of  an  action  at  law  by  a  citi- 
zen of  another  state  to  recover  judg- 
ment on  such  bonds,  though  any  judg- 
ment recovered  can  be  enforced  only 
by  mandamus.  Waite  v.  City  of  Santa 
Cruz  (C.  C.  1898)  89  Fed.  619. 

Where  no  power  was  given  the  dty 
to  levy  a  special  tax  for  the  payment 
of  judgments,  nor  to  make  a  special 
appropriation  of  funds  for  such  pur- 
pose, and  it  was  not-  shown  that  the 
indebtedness  on  which  the  judgments 
were  rendered  was  one  for  which  a 
spedal  levy  or  appropriation  could  be 
made,  nor  that  respondents  had  failed 
to  levy  taxes  to  the  limit  permitted  by 
law,  no  ground  was  shown  for  the 
granting  of  mandamus.  Weaver  v.  City 
of  Ogden  City  (C.  O.  1901)  111  Fed. 
323. 

The  courts  of  the  United  States  can 
impart  no  taxing  power  to  a  municipal 
corporation,  and  an  attempt  by  them  to 
compel  by  mandamus  the  levy  of  a  tax 
not  authorized  by  the  laws  of  the  state 
would  be  an  abuse  of  the  writ.  Vance 
v.  City  of  LitUe  Rock  (1875)  30  Ark. 
435. 

14. Enforcement    of    Judgments 

against  counties^— A  niandamus  will  is' 
sue  from  the  federal  court  to  compel 
the  levy  and  collection  of  a  tax  to  pay 
a  judgment  obtained  in  such  court 
against  a  county.  Riggs  v.  Johnson 
County  (1867)  6  WaU.  166,  189.  18 
L.  Ed.  768;  U.  S.  ex  rel.  Weber  v.  Lee 
County  (1867)  6  Wall.  210,  18  L.  Ed. 
781;  Washington  County  v.  U.  S.  ex 
rel.  Durant  (1869)  9  Wall.  415,  417, 
19  L.  Ed.  732;  Police  Jury  of  Jeffer- 
son V.  U.  S.  (1894)  60  Fed.  249,  8  C. 
C.  A.  607  (foUowing  State  v.  Police 
Jury  of  Jefferson  [1887]  3  So.  88.  39 
La.  Ann.  979,  and  U.  S.  v.  Port  of  Mo- 
bile [C.  C.  1882]  12  Fed.  768);  Marion 
County  V.  Coler  (1896)  75  Fed.  352, 
21  C.  C.  A.  392;  Deuel  County,  Neb.. 
V.  First  Nat  Bank  of  Buchanan  Coun- 
ty, Mo.  (1898)  86  Fed.  264,  30  C.  a 
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A.  30;  Lafayette  Ooiinty  v.  Wonderly 
(1899)  92  Fed.  313,  34  C.  0.  A.  360 
(affirming  judgment  Wonderly  v.  La- 
fayette County  [C.  C.  1896]  77  Fed. 
665);  Hicks  v.  Cleveland  (1901)  106 
Fed.  469.  45  C.  C.  A.  429;  Carter 
County  V.  Schmalstig  (1904)  127  Fed. 
126,  62  C.  C.  A.  78;  Kaill  v.  Board  of 
Directors  of  St.  Landry  Parish,  La. 
(1912)  194  Fed.  73,  114  C.  C.  A.  151; 
Tucker  v.  Hubbert  (1912)  196  Fed. 
849,  117  C.  C.  A.  365;  Graham  v. 
Quinlan  (1913)  207  Fed.  268,  124  C. 
C.  A.  654;  Aspinwall  v.  County  Com'rs 
(C.  C.  1859)  Fed.  Cas.  No.  593;  Loute 
V.  Allegheny  County  (C.  C.  1862)  Fed. 
Cas.  No.  8.544;  U.  S.  v.  Lee  County 
(C.  C.  1869)  Fed.  Cas.  No.  15,589; 
Same  v.  Treasurer  of  Muscatine  Coun- 
ty (C.  C.  1870)  Fed.  Cas.  No.  16,538; 
Clews  V.  Lee  County  (C.  C.  1874)  Fed. 
Cas.  No.  2,892;  Smith  v.  Tallapoosa 
County  (C.  C.  1875)  Fed.  Cas.  No. 
13,114;  TJ.  S.  V.  Vernon  County  Court 
(C.  C.  1875)  Fed.  Cas.  No.  14,877; 
Jenkins  v.  Board  of  Sup*rs  of  Cul- 
peper  County  (C.  C.  1876)  Fed.  Cas. 
No.  7,261;  U.  S.  v.  Buchanan  County 
(C.  C.  1878)  Fed.  Cas.  No.  14,679; 
Same  v.  JeflFerson  County  (C.  C.  1878) 
Fed.  Cas.  No.  15,472;  Same  v.  Lafay- 
ette County  Court  (C.  C.  1879) 
Fed.  Cas.  No.  15.549;  Same  v.  Labette 
County  (C.  C.  1881)  7  Fed.  318;  Same 
▼.  Cape  Girardeau  Co.  (C.  C.  1883) 
16  Fed.  836  (judgment  affirmed  Cape 
Girardeau  County  Court  v.  U.  S.  [1886] 
6  S.  Ct.  951.  118  U.  S.  68,  30  L.  Bd. 
73) ;  U.  S.  V.  Oswego  Tp.  (C.  C.  1886) 
28  Fed.  55;  Shelley  v.  St.  Charles 
County  (C.  C.  1887)  30  Fed.  603  (writ 
of  error  dismissed  County  Court  of 
St.  Charles  County  v.  Shelley  [1895] 
15  S.  Ct.  1038,  159  U.  S.  250.  40  L. 
Ed.  140);  Hill  v.  Scotland  County 
Court  (C.  C.  1887)  32  Fed.  716;  Ayles- 
worth  V.  Gratiot  County  (C.  C.  1889) 
43  Fed.  350  (judgment  affirmed  Gratiot 
County  V.  Aylesworth  [1895]  15  S.  Ct. 
1039.  159  U.  S.  250,  40  L.  Bd.  146); 
U.  S.  V.  Macon  County  Court  (C.  C. 
1891)  45  Fed.  400;  In  re  Copenhaver 
(C.  C.  1893)  54  Fed.  660;  U.  S.  v. 
King  (C.  C.  1896)  74  Fed.  493;  Thomp- 
son V.  Ferris  Irr.  Dist.  (C.  C.  1902) 
116  Fed.  769. 

Any  power  of  the  United  States  cir- 
cuit courts  to  compel  county  officers,  by 
mandamus,  to  levy  a  tax,  cannot  be  ex- 
tended to  compelling  them  to  levy  one 
not  authoriaed  by  the  state  constitution 
and  laws.  Board  of  Com'rs  of  Grand 
County  V.  King  (1895)  67  Fed.  202.  14 
C.  C.  A.  421  (rehearing  denied  [18951 
67  Fed.  945,  15  C.  C.  A.  93);  U.  S. 
V.  Labette  County  (C.  C.  1881)  7  Fed. 
318;  Same  v.  Knox  County  Court  (C. 
C.  1883)  15  Fed.  704  Oudgment  affirm- 
ed County  Court  of  Knox  County  v. 
U.  S.  [1883]  3  S.  Ct  131.  109  U.  S. 
229,  27  L.  Ed.  915);  U.  S.  v.  Macon 
County  Court  (C.  C.  1888)  35  Fed.  483 
(judgment  affirmed  [1892]  12  S.  Ct 
921,  144  U.  8.  568,  36  L.  Ed.  544); 


Same  v.  Knox  County  (C.  C.  1891)  51 
Fed.  880;  Same  v.  Macon  County  Court 
(C.  C.  1892)' 51  Fed.  883;  Graham  v. 
Parham  (1878)  32  Ark.  676. 

A  writ  of  mandamus  issued  by  a 
circuit  court  to  compel  a  county  court 
to  levy  a  special  tax  for  the  purpose 
of  satisfying  a  judgment  for  interest 
due  a  holder  of  county  bonds  is  a  sub- 
stitute for  the  fieri  facias.  Findlay  v. 
McAllister  (1885)  5  Sup.  Ct  401,  113 
U.  S.  104,  28  L.  Ed.  930. 

Judgment  went  against  a  Missouri 
county  on  certain  railroad  aid  bonds  is- 
sued by  it.  and  the  holder  applied  for 
mandamus  to  complete  a  tax  levy  to 
pay  the  judgment.  The  county  judges 
returned  that  there  was  no  law,  either 
when  the  bonds  were  executed  or  when 
the  writ  was  served,  authorizing  a  spe- 
cial levy,  and  that  if  they  obeyed  the 
writ  they  would  be  guilty  of  a  misde- 
meanor, under  the  laws  of  the  state. 
As  a  .matter  of  fact,  when  the  bonds 
were  issued  there  was  a  law  (Wag.  St. 
Mo.  [Ed.  1872],  p.  306.  §  21)  author- 
izing counties  to  "levy  a  special  tax  to 
pay  the  interest  on  such  bonds,  or  to 
provide  a  sinking  fund  to  pay  the  prin- 
cipal." Held,  that  the  return  was  in- 
sufficient, the  judgment  having  deter- 
mined the  validity  of  the  bonds,  and  the 
rights  of  the  holder  being  fixed  by  the 
laws  in  force  at  the  date  of  issue,  and 
any  order  made  in  the  case  by  the  fed- 
eral court  being  ample  protection  to  the 
county  judges.  U.  S.  v.  Judges  of  Scot- 
land County  (C.  C.  1887)  32  Fed.  714, 
judgment  affirmed  County  Court  of 
Scotland  County  v.  U.  S.  (1891)  11  S. 
Ct  697,  140  U.  S.  41,  35  L.  Ed.  351. 

The  holders  of  a  judgment  against  a 
county  obtained  a  writ  of  mandamus 
commanding  the  supervisors  to  levy  a 
tax  to  discharge  the  judgment  The  de- 
cree awarding  the  writ  was  reversed  by 
the  supreme  court,  and  the  cause  re- 
manded, whereupon  an  amended  peti- 
tion for  mandamus  was  filed.  Pending 
the  proceedings  in  the  supreme  court, 
the  period  during  which,  under  Code 
Iowa  1873,  §  3025,  an  execution  could 
issue  on  the  judgment,  expired.  Held 
that,  the  collection  of  the  judgment 
could  not  be  enforced  by  mandamus, 
since  the  pendency  of  the  mandamus 
proceedings  created  no  lien,  and  the 
judgment  was  no  longer  operative.  Mc- 
Aleer  v.  Clay  County  (C.  C.  1890)  42 
Fed.  665. 

A  judgment  creditor  of  a  county,  who, 
having  the  statutory  right  to  require 
the  county  to  make  an  annual  levy  of 
5  per  cent,  to  pay  current  expenses  and 
debts,  makes  no  objection  to  repeated 
smaller  levies,  has  no  right,  after  the 
lapse  of  several  years,  to  mandamus  to 
compel  a  levy  sufficient  to  make  up  the 
deficiency.  Morton  v.  Kirk  (C.  C.  1897) 
79  Fed.  290. 

Where  bonds  were  issued  for  the  im- 
provement of  certain  lands,  upon  which 
they  were  made  a  lien  until  paid,  and 
the  law  required  the  county  court  to 
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levy  enough  taxes  upon  such  lands  each 
year  to  pay  the  interest,  aiid  all  bonds 
maturing  the  following  year,  allowing 
at  least  25  per  cent  for  delinquent  tax- 
es, and  the  county  court  allowed  noth- 
ing for  delinquencies,  and  certain  tracts 
were  sold  under  judgments  recovered  in 
delinquent  suits,  and  some  of  the  pur- 
chasers were  bona  fide,  held,  that  the 
court  will  not,  in  mandamus  proceed- 
ings, compel  a  second  levy  upon  the 
lands  sold,  for  the  payment  of  bonds 
due  before  such  sales,  nor  determine 
the  equities  which  exist  Shelley  v.  St 
Charles  County  (D.  C.  1887)  30  Fed. 
603,  writ  of  error  dismissed  County 
Court  of  St  Charles  County  v.  U.  S. 
(1895)  15  S.  Ct  1038. 159  U.  S.  250,  40 
L.  Ed.  140. 

15. interference  by  state  court. 

—It  is  no  defense  to  a  mandamus  by  the 
federal  circuit  court  requiring  munici- 
pal officers  to  levy  a  tax  to  show  that 
the  levy  of  such  tax  had  been  enjoined 
by  the  state  court  Davenport  v,  U.  S. 
ex  rel.  Lord  (1869)  9  Wall.  409,  414,  19 
L.  Ed.  704;  Washington  County  v.  U. 
S.  ex  rel.  Durant  (1869)  9  Wall.  415, 
417, 19  L.  Ed.  732;  Amy  v.  Des  Moines 
County  Sup'rs  (1870)  78  U.  S.  (11 
Wall.)  136,  20  L.  Ed.  101;  U.  S.  v.  Lee 
County  (C.  C.  18G9)  Fed.  Cas.  No. 
15,589;  Same  v.  Treasurer  of  Musca- 
tine County  (C.  C.  1870)  Fed.  Cas.  No. 
16,538;  Clews  v.  Lee  County  (C.  C. 
1874)  Fed.  Cas.  No.  2,892;  Hill  v. 
Scotland  County  Court  (C.  C.  1887)  32 
Fed.  716;  U.  S.  v.  King  (C.  C.  1896) 
74  Fed.  493;  Ex  parte  Holman  (1869) 
28  Iowa,  88,  4  Am.  Rep.  159;  Mer- 
chants of  Memphis  v.  City  of  Memphis 
(1876)  68  Tenn.  (9  Baxt.)  76;  Lea  v. 
City  of  Memphis  (1877)  68  Tenn.  (9 
Baxt)  103. 

An  injunction  issued  by  a  state  court 
at  the  instance  of  a  taxpayer  restrain- 
ing the  collection  of  a  tax  levied  pursu- 
ant to  a  mandamus  from  a  federal  court 
is  ineffectual,  and  is  no  excuse  to  the 
county  officers  for  failing  to  collect  the 
tax.  Holt  County  v.  National  Life  Ins. 
Co.  (1897)  80  Fed.  686.  25  C.  C.  A. 
469. 

16. Execution    of    mandate   and 

trial  after  remand.— Where  a  circuit 
court  or  district  court  fails  to  execute  a 
mandate  of  the  circuit  court  of  appeals 
in  a  case  brought  before  it  by  appeal  or 
writ  of  error,  its  execution  may  be  com- 
pelled by  the  circuit  court  of  appeals  by 
mandamus.  IT.  S.  ex  rel.  Mudrill  Min. 
Co.  V.  Swan  (1895)  65  Fed.  647,  648, 13 
0.  C.  A.  77. 

A  motion  for  mandamus  from  an  ap- 
pellate court  to  correct  an  alleged  dis- 
obedience of  its  mandate  will  be  denied 
^here  the  record  on  appeal  does  not 
constitute  the  entire  record  in  the  lower 
court,  and  does  not  present  important 
facts  necessary  to  the  determination  of 
the  question  of  repugnancy  between  the 
mandate  and  the  order  made  under  it. 
In  such  case  the  proper  remedy  is  an 
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appeal.  In  re  Postal  Tel.  Cable  Co. 
(1897)  85  Fed.  853.  29  C.  C.  A.  456. 

Where  the  circuit  court  of  appeals 
affirmed  a  decree  of  a  circuit  court  in 
certain  respects,  but  remanded  the  cause 
for  its  modification  in  other  respects  to 
conform  to  the  court's  opinion,  if  the 
circuit  court  errs  in  construing  such 
opinion  the  remedy  is  by  appeal  from 
the  modified  decree,  and  not  by  man- 
damus. James  v.  Central  Trust  Co.  of 
New  York  (1901)  108  Fed.  929,  47  C. 
C.  A.  374. 

A  judgment  for  defendant  in  a  Circoit 
Court  was  reversed  on  a  writ  of  error, 
and  the  cause  remanded  with  directions 
to  award  a  new  trial  and  to  issue  execu- 
tion against  the  defendant  for  the  costs 
of  the  appellate  court  The  Circuit 
Court,  without  sufficient  cause,  granted 
a  stay  of  execution,  and  also  erroneous- 
ly sustained  a  plea  in  the  nature  of  a 
plea  in  abatement  filed  by  defendant, 
but  without  entering  any  final  order  or 
judgment  in  the  case  from  which  a 
writ  of  error  would  lie.  Plaintiff  ap- 
plied to  the  Circuit  Court  of  AppeaJs 
for  a  writ  of  mandamus  to  compel  the 
Circuit  Court  to  set  aside  the  staying 
order  and  to  proceed  with  the  new 
trial.  Held  that,  the  remedy  by  man- 
damus being  undoubtedly  appropriate 
to  enforce  obedienCe  to  the  court's  man- 
date for  execution,  and  the  court  having 
the  full  record  before  it  relating  to  the 
ruling  on  the  plea,  it  would  treat  the 
proceeding  as  in  effect  one  on  a  writ  of 
error,  and  deal  with  the  whole  case, 
instead  of  compelling  the  plaintiff  to 
await  the  future  action  of  the  Circuit 
Court,  and  to  again  bring  up  the  same 
record  by  writ  of  error.  L.  Buck!  &  Son 
Lumber  Co.  v.  Atlantic  Lumber  Co. 
(1904)  128  Fed.  332.  63  C.  C.  A.  62. 

The  Circuit  Court  of  Appeals,  having 
affirmed  a  judgment  for  complainant  in 
a  suit  for  patent  infringement  and  re- 
manded the  case  for  an  accounting,  had 
jurisdiction  to  grant  a  writ  of  man- 
damus requiring  the  trial  judge  to  set 
aside  an  order  quashing  a  master*8  sum- 
mons requiring  defendant  to  render  a 
sworn  statement  of  account  under  Eciui- 
ty  Rule  79  (New  Rule  63,  198  Fed. 
xxxvii,  115  C.  C.  A.  xxxvii).  In  re 
Beckwith  (1913)  203  Fed.  45,  121  C. 
C.  A.  381.  See  §  1536  .ind  notes  there- 
under relating  to  Equity  Rulea, 

Mandamus  by  the  Circuit  Court  of 
Appeals  will  be  granted  to  compel  the 
enforcement  of  the  court's  mandate  by 
the  trial  court  only  when  it  appears  that 
the  trial  court  has  refused  to  perform 
a  duty  required  by  the  mandate  and 
the  petitioner  is  without  adequate  re- 
lief. A.  D.  Howe  Mach.  Co.  v.  Dayton 
(C.  C.  A.  1913)  210  Fed.  80L 

17.  —  Filing  lis  pendens^-The  is- 
sue by  the  federal  court  of  a  writ  of 
mandamus  to  compel  a  state  court  clerk 
to  record  a  memorandum  of  lis  pendens 
would  be,  not  an  exercise  of  original 
jurisdiction,  but  of  an  ancillary  jarisdic- 
tion.    King  v.  Davis  (0.  0.  1905)  137 
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Fed.  222,  affirmed  (1906)  167  Fed.  676, 
85  C.  C.  A.  348. 

18.  — —  Issuance  of  subpcena  duces 
tecum^— Where  a  District  Court  refuses 
to  issue  a  subpoena  duces  tecum,  the 
Circuit  Court  of  Appeals  had  no  juris- 
diction to  review  such  action  except  by 
appeal,  and  could  not,  therefore,  compel 
the  issuance  of  the  subpoena  by  manda- 
mus. Vacuum  Cleaner  Co.  v.  Piatt 
(1912)  196  Fed.  398.  116  C.  C.  A.  220. 

19.  Compelling  performance  of  acts 
by  public  officers— Ministerial  acts.— The 
court  has  power  to  issue  a  mandamus 
to  a  federal  officer  commanding  him  to 
do  a  ministerial  act.  Decatur  v.  Pauld- 
ing (1840)  14  Pet.  497,  515,  10  L.  Ed. 
559;  U.  S.  ex  rel.  Tucker  v.  Seaman 
(1854)  17  How.  225.  230. 15  L.  Ed.  226; 
Same  v.  Black  (1888)  9  Sup.  Ct.  12, 
128  U.  S.  40,  32  li.  Ed.  354;  Kimberlin 
V.  Commission  to  Five  Civilized  Tribes 
(1900)  104  Fed.  653,  44  C.  C.  A.  109; 
U.  S.  V.  Kendall  (C.  C.  1837)  Fed-^Cas. 
No.  15,517;  New  Orleans  Nat.  Bank  v. 
Merchant  (C.  C.  1884)  18  Fed.  841; 
Farmers'  Nat.  Bank  v.  Jones  (C.  0> 
1900)  105  Fed.  459. 

20.  — —  Particular   official    acts   and 

dutiesw— Mandamus  will  not  He  to  the 
head  of  an  executive  department  to 
compel  the  performance  of  an  act  not 
merely  ministerial,  but  involving  the  ex- 
ercise of  judgment.  T^tchfield  v.  Rich- 
ards (1869)  9  Wall.  575,  577,  19  D.  Ed. 
681;  Kimberlin  v.  Commission  to  Five 
CivUized  Tribes  (1900)  104  Fed.  653. 
44  C.  C.  A.  109;  Ex  parte  Schaumburg 
(C.  C.  1846)  Fed.  Cas.  No.  12,441; 
McElrath  v.  Mcintosh  (C.  C.  1848)  Fed. 
Cas.  No.  8,781;  Ex  parte  Reeside,  Id. 
11,656;  TJ.  S.  v.  Seaman  (C.  0.  1854) 
Fed.  Cas.  No.  t6,245a;  Same  v.  Hen- 
dricks (C.  C.  1858)  Fed.  Cas.  No.  15,- 
347a;  Same  v.  Smallwood  (D.  C.  1869) 
Fed.  Cas.  No.  16,315. 

A  circuit  court  had  no  power  to  is- 
sue a  writ  of  mandamus  commanding 
the  secretary  of  the  treasury  to  pay  the 
salary  of  a  territorial  judge  for  the  un- 
expired term  of  his  office,  from  which 
he  had  been  removed  by  the  President. 
tJ.  S.  ex  rel.  Goodrich  v.  Guthrie  (3854) 
17  How.  284,  301,  15  L.  Ed.  102. 

The  decision  of  the  Secretary  of  the 
Interior  revoking  his  prior  approval  of 
a  proposed  adjustment  of  a  contest 
over  a  Cherokee  aDotment  will  not  be 
revised  by  mandamus,  where  such  revo- 
cation was  made  in  the  exercisa  of  a 
discretion  confided  to  the  Secretary  by 
Act  July  1,  1902,  and  before  title  had 
passed  under  Act  April  26,  1906,  §  5. 
U.  S.  ex  rel.  Knight  v.  Lane  (1913)  33 
Sup.  Ct.  407,  228  TJ.  S.  6,  57  L.  Ed. 
709,  affirming  judgment  Same  v.  Ballin- 
ger  (1910)  35  App.  D.  C.  429. 

The  Governor  of  the  state,  while  serv- 
ing as  a  member  of  the  state  board  of 
equalization,  is  performing  an  executive 
duty  in  no  different  sense  than  when 
performing  any  ministerial  act  devolving 
on  him  as  chief  executive,  and  hence 


mandamus  may  not  be  issued  against 
him  to  coerce  or  control  his  action  as 
a  member  of  such  board,  though  it  was 
maintainable  against  the  others.  Huide- 
koper  V.  Hadley  (1910)  177  Fed.  1, 100 
C.  C.  A.  395,  40  L.  R.  A.  (N.  S.)  505, 
modifying  judgment  U.  S.  ex  rel.  Huide- 
koper  V.  Hadley  (C.  C.  1909)  171  Fed. 
118,  and  writ  of  certiorari  denied  Had- 
ley V.  Huidekoper  (1911)  32  Sup.  Ct. 
529,  223  U.  S.  735,  56  L.  Ed.  635. 

The  submission  by  a  reliable  and  re- 
sponsible bidder  of  the  lowest  bid  for 
contract  for  public  work  to  an  official 
whose  duty  it  is  to  let  the  contract 
to  the  lowest  and  best  bidder,  but  who 
has  the  right  to  reject  any  and  all  bids, 
does  not  constitute  an '  agreement  that 
the  officer  will  make  a  contract  with 
such  bidder  for  the  work,  nor  does  it 
give  the  bidder  such  a  right  to  the  con- 
tract as  will  authorize  a  court  of  equity, 
at  his  instance,  to  compel  the  officer 
to  enter  into  a  contract  for  the  work 
with  him,  when  such  officer  is  about  to 
award  or  has  awarded  it  to  another 
higher  bidder.  United  States  Wood  Pre- 
serving Co.  V.  Sundmaker  (1911)  186 
Fed.  678,  110  C.  C.  A.  224. 

The  federal  circuit  court  has  power 
to  issue  a  mandamus  to  a  collector 
commanding  him  to  grant  a  clearance. 
Gilchrist  v.  Collector  of  Charleston  (C. 
C.  1808)  Fed.  Cas.  No.  5,420. 

Mandamus  will  lie  to  compel  the  city 
of  Washington,  D.  C,  to  pay  to  the 
county  treasurer  one-half  the  expense 
of  erecting  a  bridge  over  Rock  creek. 
U.  S.  V.  Washington  (C.  O.  1819)  Fed. 
Cas.  No.  16,646. 

Mandamus  will  not  lie  to  the  mayor, 
aldermen,  and  common  council  of  Wash- 
ington City  to  compel  them  to  make 
regulations  relative  to  the  erection  of 
private  wharves.  Kennedy  v.  Washing- 
ton (C.  C.  1829)  Fed.  Cas.  No.  7,708. 

The  court  refused  the  writ  to  com- 
pel the  marshal  to  pay  witness  fees  to 
the  petitioner,  an  attorney  of  the  court. 
U.  S.  V.  Seldon  (C.  C.  1859)  Fed.  Cas. 
No.  16.249a. 

Under  St.  Cal.  1897,  p.  267,  which 
provides  that  the  board  of  directors  of 
an  irrigation  district  shall  levy  an  as- 
sessment sufficient  to  raise  the  annual 
interest,  etc.,  on  outstanding  bonds,  and 
that,  in  case  of  their  neglect  or  refusal 
to  do  so,  the  duty  shall  devolve  on  the 
board  of  supervisors  of  the  county, 
mandamus  may  issue  against  the  su- 
pervisors, in  the  event  of  their  delin- 
quency, to  compel  performance  of  said 
duty.  Thompson  v.  Perris  Irr.  Dist. 
(C.  C.  1902)  116  Fed.  769. 

A  town  board  contracted  with  a  light- 
ing company  in  the  name  of  the  town 
for  the  lighting  of  a  district,  and  levied 
and  collected  upon  the  property  of  the 
district  the  money  required  to  meet  the 
payments  under  the  contract  which  was 
paid  to  the  supervisor.  Bills  for  one 
year's  lighting  were  duly  presented,  au- 
dited, and  ordered  paid  by  the  town 
board,  but  the  supervisor  who  held  tlie 
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fund  misappropriated  the  same,  resign- 
ed and  absconded.  Held,  that  the  con- 
tractor's remedy  was  not  by  mandamus 
against  the  officers  of  the  town  to  com- 
pel the  levy  and  collection  of  a  tax  to 
meet  the  claim,  as  that  was  a  duty 
which  they  had  already  performed. 
Dunn  V.  Town  of  Whitestown  (0.  C. 
1911)  185  Fed.  585. 

A  federal  court  may  issue  mandamus 
to  compel  the  collector  of  a  port  to  al- 
low a  merchant,  sued  for  duties,  an  in- 
spection of  customhouse  books  and  pa- 
pers. U.  S.  V.  Hutton  (D.  O.  1879) 
Fed.  Cas.  No.  15,433. 

Where  a  receiver  in  bankruptcy  was 
authorized  to  carry  on  the  business  of 
publishing  a  newspaper  with  a  view  to 
preserving  its  good  will  as  an  asset  of 
the  bankrupt's  estate,  but  pending  such 
publication  the  postmaster,  by  direction 
of  the  Postmaster  General,  prohibited 
the  circulation  of  the  paper  through 
the  mails  as  unmailable  matter,  man- 
damus would  not  be  granted  to  reverse 
such  determination,  though  the  ques- 
tion whether  the  publication  was  objec- 
tionable might  be  the  subject  of  a  dif- 
ference of  opinion.  In  re  Coleman  (D. 
C.  1904)  131  Fed.  151. 

21.  Performance  of  acts  by  corpora- 
tions.— ^Where,  in  a  mandamus  proceed- 
ing against  a  carrier  to  prevent  dis- 
crimination in  the  distribution  of  cars 
among  certain  coal  companies,  it  was 
admitted  that  the  carrier  owned  no 
coal  cars,  but  obtained  them  from  an- 
other railroad  and  allotted  cars  to  the 
several  mining  districts  according  to  a 
specified  rating,  the  court  had  power 
to  ftr  the  percentage  of  cars  which  the 
carrier  should  distribute  to  relator  in 
proportion  to  the  present  output  of  re- 
lator's mine,  there  being  nothing  to  in- 
dicate any  threatened  or  probable 
change  in  such  output.  West  Virginia 
Northern  R.  Co.  v.  U.  S.  (1904)  134 
Fed.  198,  67  C:  C.  A.  220,  affirming 
judgment  U.  S.  v.  West  Virginia  North- 
ern R.  Co.  (C.  C.  1903)  125  Fed.  252. 

Where  a  portion  of  a  grant  of  land 
to  a  railroad  company  has  lapsed,  and 
been  forfeited  by  reason  of  the  failure 
of  the  company  to  build  a  certain  part 
of  its  road  within  the  time  named  in 
the  grant,  mandamus  will  not  Ue  to 
compel  the  railroad  company  to  build 
that  portion  of  the  road.  State  of 
Kansas  v.  Southern  Kansas  Ry.  Co. 
(0.  C.  1885)  24  Fed.  179. 

The.  lessee  of  a  railroad  under  a  lease 
which  all  parties  admit  to  be  illegal 
cannot  be  compelled  by  mandamus  to 
operate  such  road.  People  y.  Colorado 
Cent  R.  Co.  (C.  C.  1890)  42  Fed.  638. 

Mandamus  will  lie  to  require  a  rail- 
road company  having  its  tracks  upon, 
across,  or  along  the  streets  or  alleys 
of  a  city  to  so  construct  and  maintain 
the  crossings  as  to  render  the  use  of 
the  said  streets  and  alleys  and  cross- 
ings convenient  and  safe  for  the  pub- 
lic, and  it  is  immaterial  that  the  com- 
paiiy  is  liable  to  indictment  for  the  ob- 
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struction,  or  that  a  penalty  may  be  re- 
covered from  it,  or  that  the  dty  may 
construct  a  suitable  crossing  and  re- 
cover its  costs.  State  of  Indiana  v* 
Lake  Erie  &  W.  R.  Co.  (C.  C.  1897) 
83  Fed.  284. 

22.  Compelling  exeroise  of  Jadlcial 
powers  and  functions^-The  Supreme 
Court  may  issue  mandamus  to  an  in- 
ferior court  to  restore  an  attorney  dis- 
barred by  the  latter,  when  it  had  no 
jurisdiction  in  the  matter  as  for  a  con- 
tempt committed  by  him  before  another 
court  In  re  Bradley  (1868)  7  Wall. 
364,  375,  19  L.  Ed.  214. 

While  the  writ  of  mandamus  may  is- 
sue to  compel  a  judicial  officer  to  de- 
cide a  case  or  question,  it  may  not  law- 
fully command  him  in  what  particular 
way  he  shall  decide  it;  nor  may  it  be 
used  to  review  his  decision,  to  correct 
his  errors,  or  to  compel  him  to  again 
decide  the  question.  Kimberlin  v. 
Commission  to  Five  Civilized  Trihos 
(1900)  104  Fed.  653,  44  C.  C.  A.  109, 

The  writ  of  mandamus  may  be  invok- 
ed to  compel  action  by  an  inferior 
court,  but  not  to  control  or  review  its 
decision;  and  it  will  not  issue  to  re- 
quire such  court  to  punish  a  defendant 
for  contempt  in  violating  its  injunc- 
tion, when  it  has  already  considered  the 
question  judicially,  and  determined  that 
he  was  not  guilty.  Minnesota  Moline 
Plow  Co.  V.  Dowagiac  Mfg.  Co.  (1903) 
126  Fed.  746,  61  C.  C.  A.  352,  writ  of 
certiorari  denied  (1904)  25  S.  Ct.  788^ 
195  U.  S.  630,  49  L.  Ed.  352. 

Mandamus  will^lie  to  control  the  ac- 
tion of  an  inferior  court  when  it  as- 
sumes to  act  beyond  its  jurisdiction,  or 
where  it  refuses  to  take  jurisdiction  of 
a  case  and  proceed  to  judgment  there- 
in when  it  is  its  duty  to  do  so,  and 
there  is  no  other  adequate  remedy,  but 
not  to  control  its  action  in  a  matter 
which  is  within  its  jurisdiction  to  hoar 
and  determine.  Dowagiac  Mfg.  Co.  v. 
McSherry  Mfg.  Co.  (1907)  155  Fed. 
524,  84  C.  C.  A.  38. 

Where  a  petition  for  mandamus  al- 
leged that  defendant,  a  court  of  orig- 
inal jurisdiction,  refused  to  hear  or  de- 
termine an  action  pending  therein,  a 
return,  made  by  the  judge  of  the  court, 
that  petitioner,  a  nonresident,  was  at- 
tempting to  litigate  his  case  through 
the  agency  of  an  attorney  who  had 
been  disbarred  by  the  court,  that  the 
original  and  amended  complaint  had 
been  ^tricken  from  the  files  and  the 
case  stricken  from  the  docket  for  spec- 
ified reasons,  but  the  court  of  its  own 
motion  had  allowed  plaintiff  60  days  in 
which  to  employ  another  counsel  and 
to  move  for  a  reinstatement,  which 
time  had  not  expired,  stated  a  com- 
plete defense.  Corcoran  v.  District 
Court  for  District  of  Alaska,  Division 
No.  1  (1911)  187  Fed.  813,  109  C.  a 
A.  573. 

The  writ  of  mandamus  is  never  em- 
ployed in  the  federal  courts  to  revise 
or  amend  the  decision  of  an  inferior 
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court  where  such  decision  proceeds 
from  a  judicial  act,  and  is  within  the 
scope  of  its  jurisdiction  and  discretion. 
Barnes  v.  I^ons  (1911)  187  Fed.  881, 
no  C.  C.  A.  15. 

The  Circuit  Court  of  Appeals  would 
not  grant  mandamus  requiring  a  trial 
judge  to  compel  a  witness  to  answer 
certain  questions  asked  on  cross-exam- 
ination, which  in  case  of  an  appeal  the 
court  would  hold  called  for  immaterial 
evidence.  In  re  Welch  Mfg.  Co.  (1913) 
201  Fed.  519, 119  C.  C.  A.  015. 

A  writ  of  mandamus  to  the  judge  of 
a  District  Court  will  not  be  granted  on 
petition  of  a  party  to  a  suit  in  such 
court,  in  which  an  opinion  has  been 
filed,  but  no  decree  or  order  entered, 
and  where  all  matters  to  which  the  pe- 
tition relates  may  be  reviewed  by  ap- 
peaL  In  re  L.  S.  Starrett  Co.  (1913) 
204  Fed.  588,  123  C.  C.  A.  56. 

A  court  of  equity  cannot  enforce  the 
performance  of  a  judicial  function. 
The  proper  remedy  in  such  case  is  by 
mandamus.  Tobey  v.  County  of  Bris- 
tol (C.  C.  1845)  Fed.  Cas.  No.  14,005. 

The  writ  will  not  issue  to  a  court 
where  there  has  been  an  apparently 
honest  exercise  of  discretion  confided 
by  law.  Ladd  v.  Tudor  (C.  C.  1847) 
Fed.  Cas.  No.  7,975. 

After  the  registry  list  has  passed 
from  the  register  to  the  commissioners 
of  election,  the  latter  cannot  be ,  con- 
trolled by  mandamus,  their  duties  be- 
ing judicial,  and  not  ministerial  U.  S. 
V.  MoCormick  (C.  C.  1855)  Fed.  Cas. 
No.   15,663a. 

Mandamus  is  the  proper  remedy 
where  the  federal  circuit  court  refuses 
to  entertain  jurisdiction  by  quashing 
the  service  of  the  original  process. 
SchoUenberger  v.  Forty-Five  Foreign 
Insurance  Companies  (C.  C.  1878) 
Fed.  Gas.  No.  12,475a. 

23.  Procedure  and  questions  of  prac- 
tice^— ^A  mandamus  directed  to  the 
mayor  and  aldermen  of  a  city  is  rightly 
enough  directed,  if  it  appears  that  they 
together  constitute  the  city  council  and 
are  the  governing  body,  even  though 
the  city  may  have  a  corporate  name 
and  the  charter  provide  that  it  may  be 
sued  and  defend  under  such  name. 
Davenport  v.  U.  S.  ex  rel.  Lord  (1869) 
9  Wall.  409,  413,  19  L.  Ed.  704. 

The  fact  that  a  township  officer  re- 
moves from  the  township,  and  there- 
after resides  in  another  township  of 
the  same  county,  does  not  necessarily 
prevent  the  service  of  mandamus  upon 
him.  Dempsey  v.  Oswego  Tp.  (1892) 
51  Fed.  97,  2  O.  C.  A.  110,  foUowing 
Salamanca  Tp.  v.  Wilson  (1883)  3  S. 
Ct.  344,  109  U.  S.  627,  27  L.  Ed.  1055. 

A  writ  of  mandamus  to  compel  the 
levy  of  taxes,  by  several  townships,  to 
pay  judgments  against  a  school  dis- 
trict, need  not  specify  how  the  amount 
shall  be  apportioned  between  them, 
where  the  law  prescribes  the  mode  of 
apportionment.     Board  Sup'rs  Presque 
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Isle  County  v.  Thompson  (1894)  61 
Fed.  914,  10  C.  C.  A.  154. 

Under  Pol.  Code  Mont.  §  5037,  pro- 
viding that  on  the  certificate  of  a  jus- 
tice of  the  peace  or  clerk  of  a  court 
in  which  a  judgment  against  a  city  or 
town  has  been  rendered,  showing  the 
amount  and  date  of  such  judgment,  the 
council  of  such  city  or  town  shall  take 
steps  for  its  payment,  the  filing  of  such 
a  certificate  is  sufficient  demand  of 
payment  to  support  proceedings  in  man- 
damus to  compel  a  compliance  with  the 
statute.  City  of  Helena  v.  U.  S, 
(1900)  104  Fed.  113,  43  C.  C.  A.  429. 

A  proceeding  for  mandamus  should 
be  dismissed  where  it  is  made  to  ap- 
pear by  the  relator  before  trial  that 
the  occasion  for  which  the  writ  was 
demanded  has  passed,  and  tliat  there  is 
no  longer  any  actual  controversy  be- 
tween the  parties,  and  no  Bul)ject  mat- 
ter involved  on  which  the  judgment  of 
the  court  can  operate.  U.  S.  v.  Nor- 
folk &  W.  Ry.  Co.  (1902)  118  Fed. 
654,  55  C.  C.  A.  320. 

No  demand  on  a  county  board  to 
make  such  assessment  and  levy  is  nec- 
essary before  filing  a  petition  for  man- 
damus to  compel  the  same  for  the  pay- 
ment of  a  judgment  rendered  against 
the  district  for  interest  on  its  bonds. 
Board  of  Sup'rs  of  Riverside  County, 
Cal.,  V.  Thompson  (1903)  122  Fed.  860, 
59  C.  C.  A.  70,  writ  of  certiorari  dis- 
missed (1905)  25  S.  Ct.  795,  196  U.  S. 
637,  49  L.  Ed.  630. 

Mandamus  proceedings  in  a  federal 
court  to  enforce  payment  of  a  judg- 
ment against  a  municipality  are  strict- 
ly legal  in  their  nature,  and  should  bo 
conducted  in  conformity  to  the  com- 
mon-law practice.  If  the  relator  re- 
gards the  return  as  insufficient  in  law 
he  should  demur,  or  join  issue  upon  it 
if  deemed  untrue  in  its  allegations  of 
fact,  and  it  is  improper  practice  to  re- 
fer a  return  and  exceptions  thereto  to 
a  master  as  in  equity  to  hoar  evidence 
and  report  thereon,  any  order  based  on 
such  report  being  reviewable  in  the  ap- 
pellate court  only  by  writ  of  error. 
City  of  Cleveland  v.  U.  S.  (1904)  12: 
Fed.  667,  62  C.  O.  A.  393. 

Act  Ky.  Feb.  24,  1868  (Laws  1868, 
p.  622,  c.  548),  authorizing  counties  to 
issue  bonds  in  aid  of  railroads,  requires 
the  county  judge  to  levy  taxes  to  meet 
the  principal  and  interest  of  such  bonds 
as  they  mature,  and  also  requires  the 
sheriff  to  collect  such  taxes,  and  to 
give  a  bond  therefor,  within  30  days 
after  the  levy  shall  have  been  made, 
providing  that,  if  he  fails  to  give  such 
bond,  he  shall  be  removed  from  office 
by  the  judge,  who  shall  appoint  a  col- 
lector. Held,  that  in  a  proceeding  for 
a  writ  of  mandamus  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  recovered 
on  such  bonds  the  sheriff  was  properly 
joined,  although  no  duty  would  devolve 
on  him  until  the  levy  had  been  made, 
where  it  was  alleged  that  he  had 
pledged  himself  not  to  give  the  bond  or 
make  the  coUection;   and  that,  in  case 
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fund  misappropriated  the  same,  resign- 
ed and  absconded.  Held,  that  the  con- 
tractor's remedy  was  not  by  mandamus 
against  the  officers  of  the  town  to  com- 
pel the  levy  and  collection  of  a  tax  to 
meet  the  claim,  as  that  was  a  duty 
which  they  had  already  performed. 
Dunn  V.  Town  of  Whitestown  (O.  C, 
1911)  185  Fed.  585. 

A  federal  court  may  issue  mandamus 
to  compel  the  collector  of  a  port  to  al- 
low a  merchant,  sued  for  duties,  an  in- 
spection of  customhouse  books  and  pa- 
pers. U.  S.  V.  Button  (D.  C.  1879) 
Fed.  Cas.  No.  15,433. 

Where  a  receiver  in  bankruptcy  was 
authorized  to  carry  on  the  business  of 
publishing  a  newspaper  with  a  view  to 
preserving  its  good  will  as  an  asset  of 
the  bankrupt's  estate,  but  pending  such 
publication  the  postmaster,  by  direction 
of  the  Postmaster  General,  prohibited 
the  circulation  of  the  paper  through 
the  mails  as  unmailable  matter,  man- 
damus would  not  be  granted  to  reverse 
such  determination,  though  the  ques- 
tion whether  the  publication  was  objec- 
tionable might  be  the  subject  of  a  dif- 
ference of  opinion.  In  re  Coleman  (D. 
C.  1904)  131  Fed.  151. 

21.  Performance  of  acts  by  corpora- 
tions.—Where,  in  a  mandamus  proceed- 
ing against  a  carrier  to  prevent  dis- 
crimination in  the  distribution  of  cars 
among  certain  coal  companies,  it  was 
admitted  that  the  carrier  owned  no 
coal  cars,  but  obtained  them  from  an- 
other railroad  and  allotted  cars  to  the 
several  mining  districts  according  to  a 
specified  rating,  the  court  had  power 
to  fix  the  percentage  of  cars  which  the 
carrier  should  distribute  to  relator  in 
proportion  to  the  present  output  of  re- 
lator's mine,  there  being  nothing  to  in- 
dicate any  threatened  or  probable 
change  in  such  output.  West  Virginia 
Northern  R.  Co.  v.  U.  S.  (1904)  134 
Fed.  198,  67  O;  0.  A.  220,  affirming 
judgment  U.  S.  v.  West  Virginia  North- 
ern R.  Co.  (C.  C.  1903)  125  Fed.  252. 

Where  a  portion  of  a  grant  of  land 
to  a  railroad  company  has  lapsed,  and 
been  forfeited  by  reason  of  the  failure 
of  the  company  to  build  a  certain  part 
of  its  road  within  the  time  named  in 
the  grant,  mandamus  will  not  lie  to 
compel  the  railroad  company  to  build 
that  portion  of  the  road.  State  of 
Kansas  y.  Southern  Kansas  By.  Co. 
(C.  C.  1885)  24  Fed.  179. 

The.  lessee  of  a  railroad  under  a  lease 
which  all  parties  admit  to  be  illegal 
cannot  be  compelled  by  mandamus  to 
operate  such  road.  People  v.  Colorado 
Cent.  R.  Co.  (C.  O.  1890)  42  Fed.  638. 

Mandamus  will  lie  to  require  a  rail- 
road company  having  its  tracks  upon, 
across,  or  along  the  streets  or  alleys 
of  a  city  to  bo  construct  and  maintain 
the  crossings  as  to  render  the  use  of 
the  said  streets  and  alleys  and  cross- 
ings convenient  and  safe  for  the  pub- 
lic, and  it  is  inmiaterial  that  the  com- 
pany is  liable  to  indictment  for  the  ob- 
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struction,  or  that  a  penalty  may  be  re- 
covered from  it,  or  that  the  city  may 
construct  a  suitable  crossing  and  re- 
cover its  costs.  State  of  Indiana  v. 
Lake  Erie  &  W.  R.  Co.  (C.  G.  1897) 
83  Fed.  284. 

22.  Compelling  exercise  of  Judicial 
powers  and  functions^— The  Supreme 
Court  may  issue  mandamus  to  an  in- 
ferior court  to  restore  an  attorney  dis- 
barred by  the  latter,  when  it  had  no 
jurisdiction  in  the  matter  as  for  a  con- 
tempt committed  by  him  before  another 
court.  In  re  Bradley  (1868)  7  Wafl. 
364.  375,  19  L.  Ed.  214. 

While  the.  writ  of  mandamus  may  is- 
sue to  compel  a  judicial  officer  to  de- 
cide a  case  or  question,  it  may  not  law- 
fully command  him  in  what  particular 
way  he  shall  decide  it;  nor  may  it  be 
used  to  review  his  decision,  to  correct 
his  errors,  or  to  compel  him  to  again 
decide  the  question.  Kimberlin  t. 
Comn\ission  to  Five  Civilized  Tribes 
(1900)  104  Fed.  653,  44  C.  C.  A.  109. 

The  writ  of  mandamus  may  be  mvok- 
ed  to  compel  action  by  an  inferior 
court,  but  not  to  control  or  review  its 
decision;  and  it  will  not  issue  to  re- 
quire such  court  to  punish  a  defendant 
for  contempt  in  violating  its  injunc- 
tion, when  it  has  already  considered  the 
question  judicially,  and  determined  that 
he  was  not  guilty.  Minnesota  MoUne 
Plow  Co.  V.  Dowagiac  Mfg.  Co.  (1903) 
126  Fed.  746,  61  C.  C.  A.  352,  writ  of 
certiorari  denied  (1904)  25  S.  Ct.  788, 
195  U.  S.  630.  49  L.  Ed.  352. 

Mandamus  wilLlie  to  control  the  ac- 
tion of  an  inferior  court  when  it  as- 
sumes to  act  beyond  its  jurisdiction,  or 
where  it  refuses  to  take  jurisdiction  of 
a  case  and  proceed  to  judgment  there- 
in when  it  is  its  duty  to  do  so,  and 
there  is  no  other  adequate  remedy,  but 
not  to  control  its  action  in  a  matter 
which  is  within  its  jurisdiction  to  hear 
and  determine.  Dowagiac  Mfg.  Co.  v. 
McSherry  Mfg.  Co.  (1907)  155  Fed. 
524.  84  C.  C.  A.  38. 

Where  a  petition  for  mandamus  al- 
leged that  defendant,  a  court  of  orig- 
inal jurisdiction,  refused  to  hear  or  de- 
termine an  action  pending  therein,  a 
return,  made  by  the  judge  of  the  court, 
that  petitioner,  a  nonresident,  was  at- 
tempting to  litigate  his  case  through 
the  agency  of  an  attorney  who  had 
been  disbarred  by  the  court,  that  the 
original  and  amended  complaint  had 
been  ^tricken  from  the  files  and  the 
case  stricken  from  the  docket  for  spec- 
ified reasons,  but  the  court  of  its  own 
motion  had  allowed  plaintiff  60  days  in 
which  to  employ  another  counsel  and 
to  move  for  a  reinstatement,  which 
time  had  not  expired,  stated  a  com- 
plete defense.  Corcoran  v.  District 
Court  for  District  of  Alaska,  Division 
No.  1  (1911)  187  Fed.  813,  109  C.  G. 
A.  573. 

The  writ  of  mandamus  is  never  em- 
ployed in  the  federal  courts  to  rerise 
or  amend  the  decision  of  an  inferior 
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coart  where  such  decision  proceeds 
from  a  judicial  act,  and  is  within  the 
scope  of  its  jurisdiction  and  discretion. 
Barnes  v.  Lyons  (1911)  187  Fed.  881, 
HO  C.  C.  A.  15. 

The  Circuit  Court  of  Appeals  would 
not  i^rant  mandamus  requiring  a  trial 
judge  to  compel  a  witness  to  answer 
certain  questions  asked  on  cross-exam- 
ination, which  in  case  of  an  appeal  the 
court  would  hold  called  for  immaterial 
evidence.  In  re  Welch  Mfg.  Co.  (1913) 
201  Fed.  519,  119  C.  C.  A.  61(J. 

A  writ  of  mandamus  to  the  judge  of 
a  District  Court  will  not  be  granted  on 
petition  of  a  party  to  a  suit  in  such 
court,  in  which  an  opinion  has  been 
filed,  but  no  decree  or  order  entered, 
and  where  all  matters  to  which  the  pe- 
tition relates  may  be  reviewed  by  ap- 
peal. In  re  L.  S.  Starrett  Co.  (1913) 
204  Fed.  588,  123  C.  C.  A.  56. 

A  court  of  equity  cannot  enforce  the 
performance  of  a  judicial  function. 
The  proper  remedy  in  such  case  is  by 
mandamus.  Tobey  y.  County  of  Bris- 
tol (C.  C.  1845)  Fed.  Cas.  No.  14,065. 

The  writ  will  not  issue  to  a  court 
where  there  has  been  an  apparently 
honest  exercise  of  discretion  confided 
by  law.  Ladd  v.  Tudor  (C.  C.  1847) 
Fed.  Cas.  No.  7,975. 

After  the  registry  list  has  passed 
from  the  register  to  the  commissioners 
of  election,  the  latter  cannot  be ,  con- 
trolled by  mandamus,  their  duties  be- 
ing judicial,  and  not  ministerial.  U.  S. 
V.  MoCormick  (C.  C.  1855)  Fed.  Cas. 
No.  15,663a. 

Mandamus  is  the  proper  remedy 
where  the  federal  circuit  court  refuses 
to  entertain  jurisdiction  by  quashing 
the  service  of  the  original  process. 
Schollenberger  .v.  Forty-Five  Foreign 
Insurance  Companies  (C.  C.  1878) 
Fed.  Cas.  No.  12,475a. 

23.  Prooadurs  and  questions  of  prao- 
tlce^ — ^A  mandamus  directed  to  the 
mayor  and  aldermen  of  a  city  is  rightly 
enough  directed,  if  it  appears  that  they 
together  constitute  the  city  council  and 
are  the  governing  body,  even  though 
the  city  may  have  a  corporate  name 
and  the  charter  provide  that  it  may  be 
sued  and  defend  under  such  name. 
Davenport  v.  U.  S.  ex  rel.  Lord  (1869) 
9  WaU.  409,  413,  19  L.  Ed.  704. 

The  fact  that  a  township  officer  re- 
moves from  the  township,  and  there- 
after resides  in  another  township  of 
the  same  county,  does  not  necessarily 
prevent  the  service  of  mandamus  upon 
him.  Dempsey  v.  Oswego  Tp.  (1892) 
51  Fed.  97,  2  O.  C.  A.  110,  following 
Salamanca  Tp.  v.  Wilson  (1883)  3  S. 
Ct  344.  109  U.  S.  627,  27  L.  Ed.  1055. 

A  writ  of  mandamus  to  compel  the 
levy  of  taxes,  by  several  townships,  to 
pay  judgments  against  a  school  dis- 
trict, need  not  specify  how  the  amount 
shall  be  apportioned  between  them, 
where  the  law  prescribes  the  mode  of 
apportionment.    Board  Sup'rs  Presque 
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Isle   County   v.  Thompson    (1894)    61 
Fed.  914,  10  C.  C.  A.  154. 

Under  Pol.  Code  Mont.  {  5037,  pro- 
viding that  on  the  certificate  of  a  jus- 
tice of  the  peace  or  clerk  of  a  court 
in  which  a  judgment  against  a  city  or 
town  has  been  rendered,  showing  the 
amount  and  date  of  such  judgment,  the 
council  of  such  city  or  town  shall  take 
steps  for  its  payment,  the  filing  of  such 
a  certificate  is  sufiicient  demand  of 
payment  to  support  proceedings  in  man- 
damus to  compel  a  compliance  with  the 
statute.  City  of  Helena  v.  U.  S, 
(1900)  104  Fed.  113,  43  C.  C.  A.  429. 

A  proceeding  for  mandamus  should 
be  dismissed  where  it  is  made  to  ap- 
pear by  the  relator  before  trial  that 
the  occasion  for  which  the  writ  was 
demanded  has  passed,  and  that  there  is 
no  longer  any  actual  controversy  be- 
tween the  parties,  and  no  subject  mat- 
ter involved  on  which  the  judgment  of 
the  court  can  operate.  U.  S.  v.  Nor- 
folk &  W.  Ry.  Co.  (1902)  118  Fed. 
554,  65  C.  C.  A.  320. 

No  demand  on  a  county  board  to 
make  such  assessment  and  levy  is  nec- 
essary before  filing  a  petition  for  man- 
damus to  compel  the  same  for  the  pay- 
ment of  a  judgment  rendered  against 
the  district  for  interest  on  its  bonds. 
Board  of  Sup'rs  of  Riverside  County, 
Cal.,  V.  Thompson  (1903)  122  Fed.  860. 
59  C.  C.  A.  70,  writ  of  certiorari  dis- 
missed (1905)  25  S.  Ct.  795,  196  U.  S. 
637,  49  L.  Ed.  630. 

Mandamus  proceedings  in  a  federal 
court  to  enforce  payment  of  a  judg- 
ment against  a  municipality  are  strict- 
ly legal  in  their  nature,  and  should  bo 
conducted  in  conformity  to  the  com- 
mon-law practice.  If  the  relator  re- 
gards the  return  as  insufficient  in  law 
he  should  demur,  or  join  issue  upon  it 
if  deemed  untrue  in  its  allegations  of 
fact,  and  it  is  improper  practice  to  re 
fer  a  return  and  exceptions  thereto  to 
a  master  as  in  equity  to  hear  evidence 
and  report  thereon,  any  order  based  on 
such  report  being  reviewable  in  the  ap- 
pellate court  only  by  writ  of  error. 
City  of  Cleveland  v.  U.  S.  (1904)  121 
Fed.  667,  62  C.  O.  A.  393. 

Act  Ky.  Feb.  24,  1868  (Laws  1868, 
p.  622,  c.  548),  authorizing  counties  to 
issue  bonds  in  aid  of  railroads,  requires 
the  county  judge  to  levy  taxes  to  meet 
the  principal  and  interest  of  such  bonds 
as  they  mature,  and  also  requires  the 
sheriff  to  collect  such  taxes,  and  to 
give  a  bond  therefor,  within  30  days 
after  the  levy  shall  have  been  made, 
providing  that,  if  he  fails  to  give  such 
bond,  he  shall  be  removed  from  office 
by  the  judge,  who  shall  appoint  a  col- 
lector. Held,  that  in  a  proceeding  for 
a  writ  of  mandamus  to  compel  the  levy 
of  a  tax  to  pay  a  judgment  recovered 
on  such  bonds  the  sheriff  was  properly 
joined,  although  no  duty  would  devolve 
on  him  until  the  levy  had  been  made, 
where  it  was  alleged  that  he  had 
pledged  himself  not  to  give  the  bond  or 
make  the  collection;   and  that,  in  case 
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he  should  refuse  to  give  the  bond,  the 
writ  should  require  the  judge  to  re- 
move him,  and  appoint  a  collector  to 
enforce  the  collection.  Guthrie  v. 
Sparks  (1904)  131  Fed.  443,  65  C.  O. 
A.  427,  writ  of  certiorari  denied  Sparks 
V.  Guthrie  (1904)  25  S.  Ct.  790,  195 
U.  S.  633,  49  L.  Ed.  353. 

Where  a  mandamus  proceeding  was 
brought  against  a  carrier  and  its  presi- 
dent to  prohibit  discrimination,  and, 
though  the  mandate  was  addressed  to 
the  railroad  company  and  to  its  presi- 
dent, "and  each  of  them  according  to 
their  several  and  respective  powers,*' 
the  judgment  for  costs  went  against 
the  carrier  alone,  such  judgment  was 
not  joint,  but  should  be  taken  distrib- 
utively,  aa  affecting  the  president  only 
according  to  his  powers.  West  Vir- 
ginia Northern  R.  Co.  v.  U.  S.  (1904) 
134  Fed.  198,  67  C.  C.  A.  220,  affirming 
judgment  U.  S.  v.  West  Virginia 
Northern  R.  Co.  (C.  O.  1903)  125  Fed. 
252. 

Where,  on  an  application  for  manda- 
mus against  a  carrier  to  prevent  dis- 
crimination in  the  furnishing  of  cars  to 
relator  and  two  certain  other  coal  com- 
panies, the  petition  alleged  and  the  re- 
turn admitted  that  the  president  of  the 
railroad  company  was  himself  one  of, 
and  also  largely  interested  in  another 
of,  the  coal  companies  other  than  rela- 
tor, and  was,  in  effect,  in  control  of  the 
railroad  company,  and  that  what  was 
done  by  such  company  was  done 
through  the  president,  he  was  a  proper 
party  to  the  proceedings.    Id. 

Where  an  alternative  mandamus 
against  a  carrier  commanded  it  to  fur- 
nish relator,  for  the  transportation  of 
its  coal,  without  discrimination,  at  least 
33%  per  cent,  of  the  total  car  supply 
to  be  distributed  by  the  carrier  at  the 
time  the  writ  was  served,  or  to  show 
cause  to  the  contrary,  the  court's  pow- 
er to  issue  the  writ  being  statutory, 
was  not  within  the  strict  rule  of  the 
common  law  with  respect  to  amend- 
ments, so  that,  on  the  court's  announc 
ing  its  conclusion  that  relator  was  only 
entitled  to  31  per  cent,  of  the  car  sup-* 
ply,  the  court  was  authorized  to  per- 
mit relator  to  amend  the  alternative 
writ  to  conform  to  the  facts  as 
found.    Id. 

A  writ  of  mandamus  will  not  be 
granted  to  compel  action  by  a  court  for 
which  no  application  has  been  made  to 
such  court.  Edinburg  Coal  Co.  v. 
Humphreys  (1905)  134  Fed.  839,  67 
C.  C.  A.  435. 

Where  an  order  awarding  a  peremp- 
tory mandamus  against  the  fiscal  court 
of  a  county  to  compel  the  levy  of  a  tax 
to  pay  railroad  aid  bonds  specifically 
declared  that  it  was  for  the  collection 
of  the  amount  specified  in  the  judgment 
on  the  bonds,  which  was  referred  to, 
the  order  was  not  fatally  defective  for 
failure  to  specify  the  amount  to  be  col- 
lected. Estill  County,  Ky.,  v.  Embry 
(1906)  144  Fed.  913,  75  0.  O.  A.  654, 
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affirming  order  (1906)  112  Fed.  882,  50 
C.  C.  A.  573,  and  writ  of  certiorari  de- 
nied (1907)  28  S.  Ct.  259,  207  U.  S. 
693,  52  L.  Ed-  355. 

There  is  no  federal  statute  nor  mle 
of  the  Supreme  Court  giving  costs  to 
the  prevailing  party  on  a  mere  order 
to  show  cause  issued  on  a  petition  for 
a  writ  of  mandamus;  and  the  question 
of  costs  in  such  case  is  therefore  gov- 
erned by  the  principles  which  apply  to 
a  bill  in  equity.  In  re  Haight  &  Freese 
Co.  (1908)  164  Fed.  688,  90  C.  C.  A 
285. 

Where  a  judgment  creditor  of  a 
county  made  due  demand  on  the  proper 
officers  to  levy  and  collect  a  tax  to  pny 
his  judgment,  a  second  demand  is  not 
necessary  to  entitle  him  to  mandamns 
to  compel  such  action,  though  new  offi- 
cers have  been  elected.  Tucker  v.  Hub- 
bert  (1912)  196  Fed.  849,  117  0.  0.  A 
365. 

Mandamus,  though  a  dvil  suit,  is 
strictly  an  extraordinary  remedy,  and 
will  be  granted  only  in  extraordinary 
cases,  in  the  exercise  of  a  wise  judicial 
discretion.  In  re  Welch  Mfg.  Co.  (1913) 
201  Fed.  519,  119  C.  C.  A.  615. 

The  remedy  by  mandamus  is  exda- 
sively  a  legal  one,  and  a  bill  in  equity 
for  writ  of  mandamus  to  correct  tax 
assessments  was  insufficient  to  confer 
equity  jurisdiction.  Assessor  of  Ver- 
non Parish,  La.,  v.  Gould  (C.  C.  A 
1914)  210  Fed.  894. 

A  mandamus  will  not  be  granted 
where  the  right  of  the  applicant  is  not 
clear,  or  where  he  has  an  adequate  le- 
gal remedy  equivalent  to  a  specific  rem- 
edy. U.  S.  V.  Bank  of  Alexandria  (C 
O.  1801)  Fed.  Cas.  No.  14,514. 

The  court  cannot  judicially  notice  a 
letter  to  one  of  the  judges,  by  one  on 
whom  a  rule  to  show  cause  why  the 
writ  should  not  issue  has  been  laid, 
stating  reasons  for  not  appearing,  and 
inclosing  an  opinion  of  the  attorney 
general  that  the  court  has  no  jurisdic- 
tion. U..S.  V.Kendall  (C.C.  1837)  Fed. 
Cas.  No.  15,517. 

The  propriety  of  issuing  the  writ  ia 
determined,  not  by  the  office  of  the  per- 
son to  whom  it  is  directed,  but  by  the 
nature  of  the  thing  to  be  done.    Id. 

On  proper  affidavit,  a  rule  will  be 
granted  to  show  cause  why  a  manda- 
mus nisi  should  not  issue.    Id. 

A  peremptory,  instead  of  an  ^^^^' 
native,  mandamus  ^111  be  granted 
where  defendant  has  had  ample  oPPf*'' 
tunity  to  set  up  all  defenses.  Aspin^'*^ 
V.  County  Com'rs  (O.  C.  1859)  Fed.  Can. 
No.  593. 

The  remedy  by  an  action  of  manda- 
mus, given  by  Rev.  Code  Iowa,  $  3770, 
cannot  be  enforced  in  the  federal  courts. 
Rusch  V.  Des  Moines  County  (C  ^• 
1868)  Fed.  Cas.  No.  12,142. 

A  writ  against  a  board  of  super^^ow 
should  be  served  upon  the  individn«i 
members.  An  acceptance  by  the  <*J*'^ 
although  "by  order  of  the  board,"  *j 
not  sufficient     Downs  v.  Rock  Is^*°° 
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County  (C.  C.  1869)  Fed.  Cas.  No. 
4,047. 

Cases  in  which  the  attorney  general 
must,  and  in  which  private  citizens 
may,  apply  for  the  writ,  considered. 
HaU  V.  Union  Pac.  R.  Co.  (C.  O.  1875) 
Fed.   Cas.  No.  5,950. 

Amendments  in  form  and  in  substance 
may  be  allowed  in  mandamus  proceed- 
ings in  any  stage  thereof,  where  jus- 
tice will  be  thereby  promoted.  U.  S.  v. 
Union  Pac.  R.  Co.  (C.  C.  1875)  Fed. 
Cas.  No.  16.r.01. 

Rev.  St  Tex.  art.  1215,  providing  that 
the  defendant  shall  be  summoned  to 
appear  at  the  next  regular  term  of 
court,  relates  only  to  ordinary  process 
obtained  from  the  ministerial  officer  of 
the  court,  and  not  to  extraordinary 
writs;  and  a  writ  of  mandamus  may 
be  made  returnable  «t  the  same  term. 
Hitchcock  V.  City  of  Galveston  (C.  C. 
18S0)  48  Fed.  C40,  following  Fitzhugh 
V.  Custer  (1849)  4  Tex.  391,  51  Am. 
Dec.  728. 

No  peremptory  mandamus  can  issue 
without  notice  in  some  form  to  the  de- 
fendant, or  a  waiver  of  notice  by  ap- 
pearance. Fairbanks  v.  Amoskeag  Nat 
Bank  (C.  C.  1887)  30  Fed.  602. 

On  application  for  a  writ  of  manda- 
mus to  compel  the  payment  of  county 
warrants,  an  information  showing  that 
the  relator  has  valid  warrants  against 
the  general  funds  of  the  county,  and 
that  the  treasurer  holds  funds  w^hich  ap- 
pear to  be  applicable  to  their  payment, 
is  sufficient  to  require  the  treasurer  to 
show  cause  why  such  funds  should  not 
be  80  applied.  U.  S.  v.  Brown  (C.  C. 
1890)  41  Fed.  481. 

Wliere  a  private  person  petitions  for 
a  mandamus  "on  behalf  of  the  people 
of  the  state,"  he  must  show  in  his  pe- 
tition and  in  the  alternative  writ  that 
he  is  a  citizen  of  the  state,  and  that 
his  interests  as  such  citizen  are  inju- 
riously affected  by  the  acts  complained 
of.  People  V.  Colorado  Cent  R.  Co.  (C. 
C.  1800)  42  Fed.  638. 

A  writ  of  mandamus  granted  by  a 
state  court  requiring  the  board  of  equal- 
ization to  value  the  capital  stock  of  a 
corporation  for  the  purpose  of  taxa- 
tion, as  required  by  the  laws  of  Illinois, 
taking  into  consideration  the  market 
value  of  its  stock  and  the  total  amount 
of  its  indebtedness,  except  for  current 
expenses,  cannot  be  construed  to  re- 
quire the  board  to  fix  the  valuation 
from  such  considerations  alone,  but  it  is 
to  be  assumed  that  the  board  is  left 
free  to  exercise  its  independent  judi- 
cial functions  and  consider  all  evidence 
which  is  pertinent  to  the  question.  Chi- 
cago Union  Traction  Co.  v.  State  Board 
of  Equalization  (C.  C.  1901)  112  Fed. 
607. 

Relator  instituted  mandamus  proceed- 
ings against  a  railway  company,  alleg- 
ing unjust  discrimination  against  him. 
While  the  writ  was  pending  relator  in- 
stituted another  mandamus  proceeding, 
alleging  the  same  unjust  discrimination, 
and  praying  that  a  specific  number  of 


cars  be  furnished  him.  Held  that,  the 
parties  and  the  subject-matter  being 
the  same,  the  second  writ  should  be 
abated.  U.  S.  v.  Norfolk  &  W.  Ry. 
Co.  (C.  C.  1902)  114  Fed.  682. 

In  proceedings  for  a  writ  of  manda- 
mus to  compel  the  levy  of  a  tax  by  a 
town  to  pay  a  judgment,  all  of  the  offi- 
cers whose  action  is  necessary  to  the 
levy  of  such  tax  may  properly  be 
joined  as  defendants,  although  some  of 
them  may  not  have  refused  to  act.  Mc- 
Kie  v.  Rose  (C.  C.  1905)  140  Fed.  145, 
judgment  affirmed  Rose  v.  McKie 
(1906)  145  Fed.  584,  76  C.  C.  A.  274. 

IV.  CERTIORARI 

24.  Authority  to  Issue.— The  writ  of 
certiorari  has  never  issued  to  bring  up 
from  an  inferior  court  of  the  United 
States  for  trial  a  case  within  the  ex- 
clusive jurisdiction  of  a  higher  court 
and  it  is  used  by  the  supreme  court  aa 
an  auxiliary  process  only  to  supply  im- 
perfections in  the  record  of  a  case  be- 
fore it,  and  not  like  a  writ  of  error  to 
review  the  judgment  of  an  inferior 
court  American  Construction  Co.  v* 
JacksonviUe,  T.  &  K.  W.  Ry.  Co.  (1893) 
13  Sup.  Ct  758,  702,  148  U.  S.  372, 
37  L.  Ed.  486. 

While  certiorari  has  ordinarily  been 
used  merely  as  an  auxiliary  process, 
yet,  when  the  circumstances  imper- 
atively demand  it,  the  writ  may  be  al- 
lowed by  the  supreme  court,  as  at  com- 
mon law,  to  correct  excesses  of  juris- 
diction, and  in  furtherance  of  justice. 
Ex  parte  Chetwood  (1897)  17  Sup.  Ct 
385,  392,  165  U.  S.  443,  41  L.  Ed.  782, 

The  supreme  court  may  issue  original 
and  independent  writs  of  certiorari 
Whitney  v.  Dick  (1906)  26  Sup.  Ct 
584,  587,  202  U.  S.  132,  50  L.  Ed.  963. 

This  section  is  not  a  grant  to  the  su- 
preme court  of  appellate  jurisdiction  to 
review  by  certiorari  for  the  mere  cor- 
rection of  error  in  or  of  decisions  of 
the  lower  federal  courts  not  otherwise 
reviewable.  U.  S.  v.  Dickinson  (1909) 
29  Sup.  Ct  485,  487.  213  U.  S.  92.  53 
L.  Ed.  711;  Same  v.  Beatty  (1914) 
34  Sup.  Ct  392,  232  U.  S.  463,  58  L. 
Ed.  686. 

The  circuit  courts  of  appeals  cannot 
issue  writs  of  certiorari  as  original  pro- 
cess. They  can  review  no  cause  ex- 
cept by  an  appeal  taken  or  a  writ  of 
error  sued  out  as  prescribed.  Travis- 
County  V.  King  Iron  Bridge  &  Manu- 
facturing Co.  (1899)  92  Fed.  690,  693, 
34  C.  C.  A.  620,  writ  of  certiorari  de- 
nied (1899)  19  Sup.  Ct  887,  174  U.  S. 
801,  43  L.  Ed.  1187. 

The  Circuit  Court  of  Appeals  has 
power  to  issue  writs  of  certiorari  only 
in  aid  of  its  appellate  jurisdiction,  and 
cannot  issue  such  a  writ  to  review  an 
order  of  a  Circuit  Court  which  is  not 
appealable.  U.  S.  v.  Circuit  Court, 
Ninth  Circuit,  District  of  Montana 
(1903)  126  Fed.  169,  61  C.  C.  A.  315. 

25.  Review  of  particular  proceedings. 
--The  proceedings  of  military  tribunals 
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cannot  be  reviewed  by  the  supreme 
•court  on  certiorari.  Ex  parte  Val- 
landigham  (1863)  1  Wall.  243.  251.  17 
L.  Ed.  589;  In  re  Vidal  (1900)  21  Sup. 
€t  48,  179  U.  S.  126,  45  L.  Ed.  118. 

Upon  appeal  from  the  Court  of 
Claims  a  writ  of  certiorari  is  improper 
to  compel  the  pleading  below  to  be 
made  complete;  that  writ  being  appro- 
priate only  in  case  of  diminution  of  the 
record.  U.  S.  v.  Child  (1869)  9  WalL 
661,  19  L.  Ed.  808. 

Judgments  in  contempt  proceedings 
are  not  reviewable  by  the  Supreme 
Court  on  error  or  appeal,  but  may  be 
reached,  in  cases  of  excess  of  jurisdic- 
tion, by  certiorari,  in  the  absence  of 
other  adequate  remedy.  Ex  parte 
Chetwood  (1897)  17  Sup.  Ct.  385,  392, 
165  U.  S.  443,  41  L.  Ed.  782. 

The  federal  Supreme  Court  may  is- 
sue certiorari  to  bring  up  for  review 
the  denial  by  a  Circuit  Court  of  Ap- 
peals of  an  original  application  for 
mandamus  to  compel  the  judge  of  a  Cir- 
cuit Court  to  proceed  with  and  deter- 
mine an  action  pending  before  it  Mc- 
Clellan  v.  Garland  (1909)  30  Sup.  Ct 
501,  503,  217  U.  S.  268,  54  L.  Ed.  762. 

The  circuit  courts  of  appeals  cannot 
issue  writs  of  certiorari  as  original  pro- 
cess and  can  review  no  cause  except  by 
an  appeal  taken  or  writ  of  error  sued 
out  as  prescribed.  Travis  County  v. 
King  Iron  Bridge  &  Mfg.  Co.  (1899) 
92  Fed.  690,  34  C.  C.  A.  620.  And  so 
certiorari  will  not  lie  to  review  the  ac- 
tion of  a  District  Court  or  judge  in 
granting  or  refusing  an  injunction 
which  is  reviewable  by  appeal.  In  re 
Cogan  (1915)  228  Fed.  192,  142  O.  O. 

A.  548.  But  a  party  to  an  appeal  in 
admiralty  is  entitled  to  a  writ  of  certio- 
rari to  require  the  clerk  of  the  district 
court  to  include  in  the  re2ord,  and 
properly  certify,  documents  which  were 
used  in  evidence,  but  have  been  omit- 
ted  from   the   record.     The   Margaret 

B.  Roper  (1901)   106  Fed.  740,  45  C. 

C.  A.  577.  Where  proceedings  in  Dis- 
trict Court  would  ultimately  ripen  into 
appealable  judgment,  held,  that  Circuit 
Court  of  Appeals  would  not  by  certio- 
rari restrain  further  proceedings.  In 
re  Garrosi  (1916)  229  Fed.  363,  143 
C.  C.  A.  483. 

A  writ  of  certiorari  will  not  issue  out 
a  federal  court,  except  in  aid  of  such 
court's  jurisdiction,  and  is  not  availa- 
ble to  review  and  annul  an  alleged  in- 
valid municipal  ordinance.  Borden's 
Condensed  MUk  Co.  v.  Baker  (1910) 
177  Fed.  906,  101  C.  C.  A.  186,  revers- 
ing decree   (C.  C.  1909)  168  Fed.  111. 

A  certiorari  will  be  issued  on  request 
of  the  prisoner  to  the  committing  mag- 
istrate to  certify  the  proceedings.  Ex 
parte  Bennett  (C.  C.  1825)  Fed.  Cas. 
No.  1,311. 

Where  a  prisoner  committed  by  a 
United  States  commissioner  is  brought 
up  on  habeas  corpus,  the  circuit  court 
may  issue  a  writ  of  certiorari  to  the 
•commissioner  to  bring  up  the  proceed- 
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ings  had  before  him.  In  re  Martin  (G. 
C.  1866)   Fed.  Cas.  No.  9,151. 

The  circuit  court  may,  on  a  writ  of 
habeas  corpus,  in  conjunction  with  a 
writ  of  certiorari  revise  the  action  of 
a  commissioner  committing  a  fugitive 
from  justice  for  surrender  under  an  ex- 
tradition treaty  with  a  foreign  country. 
In  re  Henrich  (C.  C.  1867)  Fed.  Ca«, 
No.  6.369. 

In  the  case  of  a  person  held  in  cu- 
tody  under  commitment  by  a  commis- 
sioner for  surrender  under  a  treaty  of 
extradition,  writs  of  habeas  corpus  and 
certiorari  may  both  be  issued;  but  on 
the  return  to  such  writs  the  court  has 
no  power  to  revise  the  decision  of  the 
commissioner  on  the  question  of  fact 
as  to  the  criminality  of  the  accused 
In  re  Stupp  (C.  O.  1875)  Fed.  Caa. 
No.  13,563. 

26.  Procedure  and  practice^— It  seems 

that  a  certiorari  issued  on  a  suggestion 
of  diminution  of  record  is  to  be  re- 
turned in  the  same  manner  as  a  writ  of 
error.  Fenemore  v.  U.  S.  (1797)  3 
Dall.  357,  360,  1  L.  E^.  634. 

Certiorari  and  mandamus  cannot  be 
joined  in  one  writ.  Fairbanks  v.  Amoa- 
keag  Nat  Bank  (C.  C.  1887)  30  Fed. 
602. 

V.  SUPERSEDEAS 

27.  Issuance    by     supreme    courti^ 

Where  a  case  has  been  docketed  and 
dismissed,  and  the  plaintiff  in  error 
sues  out  another  writ  of  error,  the  su- 
preme court,  when  the  case  appears  to 
require  it,  will  order  a  supersedeas  to 
stay  all  proceedings  pending  the  sec- 
ond writ  of  error.  Hardeman  v.  Ander- 
son (1846)  4  How.  640,  644.  11  L. 
Ed.  1138. 

Where  a  case  is  properly  before  the 
supreme  court  by  appeal,  the  court  wiU 
issue  a  writ  of  supersedeas  if  such  writ 
be  necessary  to  render  its  appellate  ju- 
risdiation  effectual.  Ex  parte  Milwau- 
kee &  M.  R.  Co.  (1866)  5  WaU.  188, 
190,  18  L.  Ed.  676. 

Power  to  issue  a  supersedeas  does 
not  exist  where  the  writ  of  error  is 
not  sued  out  within  ten  days  after 
judgment,  except  where  the  granting  of 
the  writ  is  necessary  to  the  exercise 
of  the  appellate  jurisdiction  of  the 
court.  Slaughter  House  Cases  (1869) 
10  Wall.  273,  292,  19  L.  Ed.  915. 

The  Supreme  Court,  under  this  sec- 
tion, has  power  to  issue  a  writ  of 
supersedeas.  In  re  Claasen  (1891)  11 
Sup.  Ct.  735,  738,  140  U.  S.  200,  35 
L.  Ed.  409;  In  re  McKenzie  (1901) 
21  Sup.  Ct.  468,  473,  180  U.  S.  536, 
45  L.  Ed.  657. 

28.  Issuance  by  circuit  court  of  ap- 
peal s.*-The  circuit  court  of  appeals, 
under  this  section,  ha&r  power  to  issue 
a  writ  of  supersedeas.  In  re  McKen- 
zie (1901)  21  Sup.  Ct  468,  473,  180 
U.  S.  536,  45  L.  Ed.  657. 

A  circuit  court  of  appeals  cannot,  as 
an  exercise  of  its  general  powers  allow 
a  supersedeas,  where  a  plaintiff  in  er- 
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ror  haa  failed  to  bring  hiinself  within 
the  provisions  of  R.  S.  |  1007,  poet,  § 
1666,  by  filing  the  writ  of  error  and 
bond  within  60  days  from  the  entry  of 
the  judgment  complained  of.  New 
England  R.  Co.  v.  Hyde  (1900)  101 
Fed.  397,  41  0.  O.  A.  404. 

VI.  INJUNCTION 

29.  Issuance  in  aid  of  Jurisdiction^— 

A  court  of  equity,  although  having  ju- 
risdiction over  person  and  property  in 
a  case  pending  before  it,  is  not  there- 
by vested  with  jurisdiction  over  crimes 
committed  in  dealing  with  such  prop- 
erty by  a  party  before  the  civil  suit 
was  brought,  and  cannot  restrain,  by  in- 
junction, proceedings  regularly  brought 
in  a  criminal  court  having  jurisdiction 
of  the  crime  and  of  the  accused.  Hark- 
rader  v.  Wadley  (1898)  19  Sup.  Ct.  119, 
125,  126,  172  U.  S.  148,  43  L.  Ed.  399. 

A  federal  court  in  Ohio  may  enter- 
tain a  suit  to  enjoin  the  enforcement 
of  a  special  assessment  made  under  a 
rule  or  system  in  violation  of  the  con- 
stitution of  the  United  States.  Village 
of  Norwood  v.  Baker  (1898)  19  Sup. 
Ct  187,  195,  172  U.  S.  269,  43  L.  Ed. 
443. 

The  existence  of  an  adequate  remedy 
at  law  cannot  successfully  be  urged  to 
defeat  ancillary  relief  by  way  of  injunc- 
tion in  aid  of  a  decree  enjoining  the 
collection  of  state  taxes.  Gunter  v. 
Atlantic  Coast  Line  R.  Co.  (1906)  26 
Sup.  Ct  252,  259,  200  U.  S.  273,  50 
L.  Ed.  477. 

If  the  effect  of  certain  proceedings 
would  be  to  interfere  with  the  exercise 
of  the  supreme  court's  jurisdiction  in 
a  quo  warranto  case,  or  to  deprive  the 
complainants  of  the  full  benefit  of  their 
writ  of  error  and  supersedeas  bond,  the 
supreme  court  could  enjoin  them,  but 
neither  a  United  States  circuit  court 
nor  a  judge  thereof  has  authority  to 
restrain  the  execution  of  the  judgment 
of  a  state  court  on  the  ground  that  it 
haar  been  superseded  by  an  appeal  to 
the  United  States  supreme  court.  Mur- 
ray T.  Overstoltz  (C.  C.  1880)  8  Fed. 
110.   111. 

The  provision  forbidding  injunction 
to  stay  proceedings  in  state  courts 
mast  be  construed  in  connection  with 
this  section,  and  if  a  federal  court  has 
obtained  jurisdiction  of  a  case,  it  can 
take  such  action  as  may  be  necessary  to 
maintain  its  authority  and  enforce  its 
decree.  Wadley  v.  Blount  (C.  C.  1895) 
65  Fed.  667,  676;  liouisyille  Trust  Co. 
V.  Cincinnati  (C.  C.  1896)  73  Fed.  716, 
734  (reversed  [1896]  76  Fed.  296,  22 
C.  C.  A.  334) ;  Lanning  v.  Osborne  (C. 
C.  1897)  79  Fed.  657,  662. 

A  federal  court  has  no  jurisdiction  in 
equity  to  enjoin  state  judicial  officials 
from  commencing  or  prosecuting  crim- 
inal proceedings  in  the  courts  of  the 
state  under  its  laws,  though  such  laws 
are  alleged  to  be  in  violation  of  the  fed- 
eral   constitution.      Rhodes    &   Jacobs 


Mfg.  Co.  V.  New  Hampshire  (C.  0. 
1895)  70  Fed.  721,  723. 

Federal  courts  are  prohibited  from 
enjoining  any  proceedings  in  a  state 
court  by  section  720,  but  there  is  no 
legislative  prohibition  against  the  issu- 
ing of  the  writ  of  injunction,  and  the 
circuit  and  district  courts  of  the  United 
States  are  expressly  given  power  to  is- 
sue all  writs  which  may  be  necessary 
for  the  exercise  of  their  respective  ju- 
risdiction, and  they  may  enjoin  state 
officers  from  obeying  state  laws  declar- 
ed unconstitutional.  Claybrook  v.  Ow- 
ensboro  (D.  C.  1883)  16  Fed.  297,  304. 

See,  also,  notes  under  §  1242,  and  see 
Lehigh  Val.  Coal  Co.  v.  Hamblen  (D.  C. 
1885)  23  Fed.  225. 

-  30.  Procedure  and  praoftlce^— The  no- 
tice of  the  application  for  an  injunction 
must  be  issued  in  the  court  itself,  and 
not  by  the  parties.  In  re  Ogles  (D. 
C.  1899)  93  Fed.  426,  432. 

VII.  SEIZURE 

31.  Authority  to  issue  writ  of  selzura 

—The  court  has  authority  to  issue  a 
writ  for  the  seizure  of  infringing  copies 
of  a  copyright  publication  alleged  to  be 
in  the  possession  of  the  infringer  as 
preliminary  to  an  action  for  the  penalty 
prescribed  therein  for  each  copy  found 
in  the  possession  of  the  defendant,  such 
writ  being  one  necessary  for  the  exer- 
cise of  the  court's  jurisdiction.  Ameri- 
can Tobacco  Co.  ▼.  Werckmeister  (1906) 
146  Fed.  375,  76  C.  C.  A.  647;  Stern 
V.  Jerome  H.  Remick  &  Co,  (C.  C. 
1908)  164  Fed.  781,  writ  of  certiorari 
dismissed  Jerome  H.  Remick  &  Co.  v. 
Stem  (1909)  30  Sup.  Ct  404,  215  U.  S. 
585,  54  L.  Ed.  338. 

VIII.  HABEAS  CORPUS 

See,  also,  notes  under  §§  127&-1293. 

32.  issuance  In  exercise  of  Jurisdic- 
tion.—Where  by  a  writ  of  habeas  cor- 
pus it  was  sought  to  revise  the  acts  of 
the  circuit  court,  the  supreme  court 
may  award  the  writ  as  in  exercise  of 
its  appellate  jurisdiction.  Ex  parte 
Watkins  (1833)  7  Pet  568,  572,  8  L. 
Ed.  786. 

The  supreme  court  has  no  original 
jurisdiction  to  issue  a  writ  of  habeas 
corpus  ad  subjiciendum  and  can  grant 
such  a  writ  only  in  the  exercise  of  its 
appellate  jurisdiction,  and  consequently, 
by  means  of  it,  can  revise  only  the  pro- 
ceedings of  those  tribunals  over  which 
it  has  an  appellate  control.  In  re 
Kaine  (1852)  14  How.  103,  119,  14  L. 
Ed.  345. 

Except  in  cases  affecting  ambassa- 
dors, other  public  ministers,  or  consuls, 
and  those  in  which  a  state  is  a  party, 
the  supreme  court  can  issue  a  writ  of 
habeas  corpus  only  under  its  appellate 
jurisdiction.  Ex  parte  Hung  Hang 
(1882)  108  U.  S.  652,  2  Sup.  Ct.  863,  27 
L.  Ed.  811. 

The  Circuit  Court  of  Appeals  may  is- 
sue a  writ  of  habeas  corpus  in  cases 
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when  necessary  for  the  exercise  of  a 
jurisdiction  already  existing.  Whitney 
V.  Dick  (1906)  26  Sup.  Ct.  584,  586,  202 
U.  S.  132,  50  L.  Ed.  963,  reversing  or- 
der Ex  parte  Dick  (1905)  141  Fed.  5, 
72  O.  C.  A.  667. 

A  circuit  court  of  appeals  has  no  ju- 
risdiction, in  the  absence  of  a  statute 
expressly  authorizing  it,  to  award  a 
writ  of  habeas  corpus  to  be  served  out- 
side of  the  circuit  for  which  it  sits,  to 
secure  the  release  of  a  person  there 
held  in  custody-  In  re  Boles  (1891)  48 
Fed.  75,  1  C.  0.  A.  48. 

The  supreme  court  has  the  power  to 
issue  habeas  corpus  as  a  part  of  its  ap- 
pellate jurisdiction,  which  was  confer- 
red in  the  first  instance  by  this  section. 
Ex  parte  Morau  (1906)  144  Fed.  594, 
75  C.  C.  A.  396. 

The  power  of  the  federal  courts  to 
issue  the  writ  of  habeas  corpus  is  co- 
extensive with  the  common-law  power, 
provided  only  that  the  writ  shall  not 
be  issued  for  the  deliverance  of  a  pris- 
oner in  jail,  except  in  cases  specified. 
Ex  parte  Caldwell  (C.  C.  1905)  138 
Fed.  487,  order  reversed  Carfer  v. 
Caldwell  (1906)  26  Sup.  Ct  264,  200  U. 
S.  203,  50  L.  Ed.  488. 

In  all  cases  where  a  circuit  court  of 
the  United  States  has,  in  the  exercise 
of  its  original  jurisdiction,  caused  a 
prisoner  to  be  brought  before  it,  and 
has,  after  inquiring  into  the  cause  of 
detention,  remanded  him  to  the  custody 
from  which  he  was  taken,  the  supreme 
court  of  the  United  States,  in  the  ex- 
ercise of  its  appellate  jurisdiction,  may, 
by  writ  of  habeas  corpus,  aided  by  the 
writ  of  certiorari,  revise  the  decision 
of  the  circuit  court,  and,  if  it  be  found 
unwarranted  by  law,  relieve  the  pris- 
oner from  the  unlawful  restraint  to 
which  he  has  been  remanded.  Palmer 
V.  Commonwealth  (Pa.  1820)  6  Serg.  & 
R.  245. 

33.  Issuance  In  lieu  of  writ  of  error. 

—The  power  of  the  Supreme  Court  to 
award  writs  of  habeas  corpus  is  ex- 
pressly conferred,  but  it  will  not  exer- 
cise the  power  in  lieu  of  a  writ  of  er- 
ror. Ex  parte  Watkins  (1830)  3  Pet. 
193,  201,  7  L.  Ed.  650. 

34.  Habeas  corpus  ad  testificandum. 

—A  writ  of  "habeas  corpus  ad  testifi- 
candum" is  not  the  high  prerogative 
writ  of  habeas  corpus,  but  is  merely  the 
ancient  common-law  precept  to  bring  a 
prisoner  into  court  to  testify,  and  is  the 
process  of  the  court  from  which  it  is 
issued,  though  it  emanates  from  a  judge 
in  chamber s.  In  re  Thaw  (1908)  166 
Fed.  71,  91  C.  C.  A.  657. 

Where  a  petition  for  a  writ  of  habeas 
corpus  ad  testificandum  was  not  ad- 
dressed to  any  particular  judge,  and 
prayed  that  the  witness  be  brought  be- 
fore the  court  to  testify  in  a  matter 
therein  pending,  which  prayer  was  em- 
bodied in  the  writ,  a  motion  to  quash 
the  writ  was  not  required  to  be  made 
before   the   judge   who   issued   it,   but 
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could  be  properly  heard  before  a  jadce 
of  the  court    Id. 

A  writ  of  habeas  corpus  ad  testifi- 
candum may  be  properly  issued  to  ob- 
tain the  testimony  of  a  person  confined 
in  jail  or  in  a  state  hospital  for  the 
criminal  insane.    Id. 

IX.  PROHIBITION 

See,  also,  notes  under  §  1211. 

35.  Power  to  Issue  writ.~A  court  of 
the  United  States  which  derives  its 
powers  to  issue  writs  of  prohibition 
solely  from  this  section  cannot  issue 
the  writ,  imless  it  becomes  necessary 
for  the  efficient  exercise  of  the  par- 
ticular jurisdiction  with  which  it  has 
been  vested.  U.  S.  v.  Williams  (1895) 
67  Fed.  384,  385,  14  C.  C.  A.  440;  Zell 
V.  Judges  of  Circuit  Court  of  United 
States  for  Eastern  Dist  of  Virginia 
(1906)  149  Fed.  86,  78  C.  C.  A.  670; 
In  re  Bminger  (G.  C.  1870)  Fed.  Cas. 
No.  1,417. 

Where  the  court  by  mistake  or  other- 
wise proceeds  to  carry  its  decree  into 
effect  after  an  appeal  and  supersedeas, 
its  action  may  be  restrained  by  the  ap- 
propriate writ  from  the  supreme  court 
Goddard  v.  Ordway  (1876)  94  U.  S.  672. 
673,  24  L.  Ed.  237. 

A  circuit  court  of  appeals  has  no 
power  to  issue  a  writ  of  prohibition  to 
stay  proceedings  in  a  circuit  court  in  a 
case  in  which  its  appellate  jurisdiction 
has  not  been  invoked,  either  by  an  ap- 
peal or  writ  of  error.  In  re  Paquet 
(1902)  114  Fed.  437,  52  C.  C.  A.  239. 
It  has  no  power  to  issue  a  writ  of  pro- 
hibition as  an  original  or  independent 
proceeding,  but  only  in  aid  of  its  own 
jurisdiction,  which  is  wholly  appellate, 
and,  except  in  cases  of  petitions  for  re- 
view in  bankruptcy  proceedings,  can 
only  be  invoked  by  an  appeal  or  writ  of 
error.  Nor  can  it  issue  such  writ  as 
ancillary  to  a  contemplated  appeal  or 
writ  of  error.  Zell  v.  Judges  of  Cir- 
cuit Court  of  United  States  for  East- 
ern Dist  of  Virginia  (1906)  149  Fed. 
86,  78  C.  C.  A.  670. 

A  circuit  court  of  appeals  before 
which  a  criminal  case  is  pending  on 
writ  of  error  may  grant  a  writ  of  pro- 
hibition forbidding  the  district  judge  to 
set  aside  the  conviction  on  motion  aft- 
er the  term  because  of  bias  of  a  juror 
discovered  after  such  term.  U.  S.  v. 
Mayer  (1914)  35  Sup.  Ct  16,  235  U.  a 
55,  59  L.  Ed.  129. 

The  consent  of  the  United  States  at- 
torney to  the  hearing  by  district  court 
of  motion  after  the  term  to  set  aside  a 
conviction  for  misconduct  of  counsel 
and  bias  of  juror  is  not  a  waiver  of  any 
right  which  the  government  might  have 
to  a  writ  of  prohibition  in  the  circuit 
court  of  appeals  on  defendant's  writ  of 
error.    Id. 

An  alleged  error  in  the  taxation  of 
costs  in  a  suit  in  which  the  court  had 
jurisdiction  of  the  subject-matter  and 
the  parties  cannot  be  reviewed  by  a  pe- 
tition for  a  writ  of  prohibition.    Pope 
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Mfg.  Oo.  ▼.  Arnold,  Schwinn  &  Co. 
a913)  208  Fed.  406,  125  C.  O.  A.  568. 

The  circuit  court  has  no  inherent 
power  to  issue  the  writ  of  prohibition, 
and  the  power  given  it  to  issue  the  writ 
in  aid  of  its  jurisdiction  must  be  exer- 
cised under  the  qualifications  indicated 
by  law,  but  where  accused  is  charged 
before  a  court-martial  with  conduct 
prejudicial  to  good  order  and  military 
discipline,  and  the  specification  shows 
that  he  is  alleged  to  have  committed  a 
homicide,  a  plea  of  acquittal  by  a  civil 
court  is  a  defense  going  to  the  merits 
and  a  dvil  court  cannot  interfere  to 
prevent  the  exercise  of  such  jurisdic- 
tion. U.  S.  V.  Maney  (C.  C.  1894)  61 
Fed.  140.  141. 

A  United  States  commissioner,  when 
acting  as  an  examining  magistrate,  is 
a  mere  officer  of  the  court,  as  to  whom 
the  writ  of  prohibition  is  never  em- 
ployed. IT.  S.  V.  Berry  (D.  O.  1880)  4 
Fed.  779. 

X.  NE   EXEAT 

See,  also,  notes  under  S  1238. 

36.  Power  to  l88U0.^The  district 
courts  have  power  to  issue  writs  of  ne 
exeat  republica.  Lewis  v.  Shainwald 
(C.  C.  1881)  48  Fed.  492,  501. 

This  section  is  intended  to  give  and 
does  give  the  courts  powers  in  addition 
to  those  specifically  defined  in  R.  S.  § 
717,  ante,  §  1238,  and  other  statutes. 
It  vests  a  court  of  bankruptcy  with 
power  to  issue  a  writ  in  the  nature  of 
a  writ  of  ne  exeat  to  restrain  a  bank- 
rupt within  the  district,  where  a  prop- 
er showing  of  its  necessity  is  made. 
Such  power  is  given  as  one  of  the 
equity  powers  of  a  bankruptcy  court, 
and  if  there  could  be  any  doubt  on  that 
subject  it  is  removed  by  the  provision 
of  section  2,  subd.  15,  of  the  bankrupt 
act.  In  re  Cohen  (D.  C.  1905)  136 
Fed.  999,  1000. 

Bankr.  Act  July  1,  1898,  c.  541,  §  2, 
subd.  15,  30  Stat.  546,  which  confers  on 
courts  of  bankruptcy  general  powers  to 
make  such  orders  and  issue  such  pro- 
cess as  may  be  necessary  for  the  en- 
forcement of  the  provisions  of  the  act, 
in  connection  with  this  section,  vests  a 
court  of  bankruptcy  with  power  to  is- 
sue a  writ  in  the  nature  of  a  writ  of 
ne  exeat  to  restrain  the  bankrupt  with- 
in the  district,  where  it  is  shown  that 
he  intends  to  leave  and  not  to  appear 
for  examination  at  an  adjourned  date, 
as  required  by  an  order  of  the  referee; 
and  such  writ  should  be  granted,  where 
it  appears  that  his  presence  is  neces- 
sary to  the  proper  administration  of 
the  estate.  In  re  Berkowitz  (D.  O. 
1908)  173  Fed.  1012. 

XI.  SUBP(ENA  DUCES  TECUM 
See,  also,  notes  under  §  1469. 

37.  Issuance  of  subpoena  duces  tecum. 

— fThe  authority  to  issue  subpoenas 
duces  tecum  was  comprehended  in  the 


power  conferred  upon  the  federal 
courts  by  this  section.  American  Litho- 
graphic Co.  V.  Werckmeister  (1911)  31 
Sup,  Ct  676,  678,  221  U.  S.  603,  55 
L.  Ed.  873,  affirming  judgment  (1908) 
165  Fed.  426,  91  C.  C.  A.  376. 

A  subpoena  duces  tecum,  requiring  a 
person  not  a  party  to  the  suit  to  pro- 
duce documentary  evidence,  is  not  with- 
in the  power  conferred  by  this  section. 
In  re  Shephard  (C.  C.  1880)  3  Fed. 
12,  13. 

The  circuit  court  is  not  authorized  by 
this  section  to  issue  subpoena  duces 
tecum,  as  it  deals  only  with  writs 
necessary  for  the  exercise  by  the  courts 
of  their  own  jurisdiction.  In  re  Out- 
cault  (G.  0.  1906)  149  Fed.  228. 

XII.  EXECUTION 

38.  Authority   to    issue    execution.— 

This  provision  embraced  execution  on 
judgments.  Wayman  v.  Southard 
(1825)  10  Wheat.  1,  23,  6  L.  Ed.  253; 
Bank  of  U.  S.  v.  Halstead  (1825)  10 
Wheat  51,  55,  6  L.  Ed.  264;  Fink  v. 
O'Neil  (1882)  1  Sup.  Ct  325,  329,  106 
U.  S.  272,  27  L.  Ed.  196. 

Where  a  municipal  corporation  had  no 
property  on  which  an  execution  could 
be  levied,  and  was  without  officers  to 
levy  and  collect  a  tax  to  pay  a  judgment 
against  it,  the  court  appointed  its  mar- 
shal a  special  commissioner  to  assess, 
levy,  and  collect  the  requisite  tax. 
Welch  V.  Ste.  Genevieve  (C.  C.  1871) 
Fed.  Cas.  No.  17,372. 

XIII.  CAPIAS    AD     SATISFACIEN- 

DUM 

39.  Issuance  of  oapias  ad  satisfacien- 
dum.—The  power  of  the  federal  courts 
to  issue  writs  of  capias  ad  satisfacien- 
dum, for  the  enforcement  of  their  judg- 
ments is  derived  from  this  section,  and 
the  process  act  of  1780,  and  it  is  not 
affected  by  Act  111.  June  17,  1893,  lim- 
iting the  right  to  process  against  the 
person.  U.  S.  v.  Arnold  (1895)  69 
Fed.  987,  991,  16  C.  C.  A.  575,  writ  of 
certiorari  denied  (1896)  16  Sup.  Ct 
1208,  163  U.  S.  709,  41  L.  Ed.  315. 

XIV.  CAPIAS  AD  RESPONDENDUM 

40.  Retrospeotive  teste  to  wrlt.^This 

section  will  not  authorize  the  giving  of 
a  retrospective  teste  to  an  alias  capias 
ad  respondendum,  which  must  be  test- 
ed of  the  term  to  which  the  original 
was  returnable,  and  be  made  return- 
able to  the  next  enduing  term.  U.  S. 
v.  Parker  (C.  C.  1797)  Fed.  Cas.  No. 
15,992,  2  Dall.  373,  378,  1  L.  Ed.  421. 

XV.  WARRANT  OF  ARREST 

41.  Warrant  under  state  statute.— A 
state  statute  authorizing  the  issuance 
of  a  warrant  of  arrest  against  judg- 
ment- debtor  for  specified  causes  after 
the  return  of  an  execution  unsatisfied, 
may  be  enforced  by  the  federal  courts 
sitting  in  such  state  under  this  section. 
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Johnson  v,  Crawford  &  Yotfaers  (C.  O. 
1907)  154  Fed.  761,  767. 

42.  Warrant  outside  district.— A  pris- 
oner discharged  on  habeas  corpus  in 
another  district  for  invalidity  of  his 
sentence  cannot  be  returned  to  the  dis- 
trict of  his  trial  for  a  new  sentence,  by 
proceedings  under  R.  S.  §  1014,  post,  § 
1674.  The  proper  proceeding  is  for  the 
court  of  the  latter  district  to  issue  its 
warrant  of  arrest  under  this  section. 
In  re  Christian  (C.  C.  1897)  82  Fed. 
885. 

In  the  absence  of  an  act  of  Congress 
conferring  the  power,  a  federal  court  in 
one  district  has  no  authority  to  issue 
its  writ  to  the  marshal  or  any  officer 
of  another  federal  district,  command- 
ing him  to  arrest  a  person  within  his 
jurisdiction,  but  outside  that  of  the 
court  issuing  the  writ;  and  such  power 
is  not  conferred  by  this  section.  Palm- 
er V.  Thompson  (1902)  20  App.  D.  C. 
273. 

XVI.  PROCESS  OR  SUMMONS 

43.  Power  to  issue.— The  general 
power  to  issue  process  conferred  by 
this  section,  as  being  in  pari  materia 
with  that  contained  in  section  916,  must 
be  construed  as  subject  to  the  same 
Umitations.  Fink  v.  O'Neil  (1882)  1 
Sup.  Ct.  325,  330,  106  U.  S.  272,  27 
L.  Ed.  196. 

Upon  an  indictment  for  conspiracy  in 
restraint  of  trade  under  Sherman  Anti- 
Trust  Act  July  2,  1890,  c.  647,  §  3,  26 
Stat.  209,  the  court  has  power,  by  vir- 
tue of  this  section,  to  issue  process  to 
another  state  to  bring  before  it  corpo- 
ration defendants  who  are  citizens  of 
such  state  and  cannot  be  found  or  serv- 
ed in  the  state  or  district  of  the  indict- 
ment. U.  S.  V.  Virginia-Carolina  Chem- 
ical Co.  (C.  C.  1908)  163  Fed.  66. 

44.  Issuance  to  another  district.— The 

federal  District  Court  sitting  in  Ten- 
nessee had  power  to  issue  summons  for 
the  appearance  of  an  Indiana  corpora- 
tion having  neither  officer  nor  place  of 
business  within  the  district  of  Tennes- 
see, where  it  was  indicted  for  an  of- 
fense committed  in  such  district.  U.  S. 
V.  Standard  Oil  Co.  of  Indiana  (D.  C. 
1907)  154  Fed.  728. 
Upon  an  indictment  for  conspiracy  in 

§  1240.  (Jud.  Code,  §  263.     Repealed.) 

This  section,  as  enacted  in  the  Judicial  Code,  read  as  follows:  "Whenever 
notice  is  given  of  a  motion  for  an  injunction  out  of  a  district  court,  the  court 
or  judge  thereof  may,  if  there  appears  to  be  danger  of  irreparable  injury  from 
delay,  grant  an  order  restraining  the  act  sought  to  be  enjoined  until  the  deci- 
sion upon  the  motion ;  and  such  order  may  be  granted  with  or  without  securi- 
ty, in  the  discretion  of  the  court  or  judge."  It  was  repealed  by  Act  Oct.  16. 
1914,  c.  323,  §  17,  post,  §  1243a. 

Decisions 

8.  Notice  of  motion  or  application. 

9.  Bond  or  security. 

10.  Operation  and  effect  of  order. 

11.  Continuance  or  dissolution  of  order. 

12.  Damages  from  isauance. 

I.  Construction     of    provisloii.^This 

section  is  intended  to  give  power  to  pre- 
serve the  status  quo  when  there  is  dan- 


restraint  of  trade  under  Sherman  Anti- 
Trust  Act  f  8820,  the  court  has  power, 
by  virtue  of  Rev.  St.  §  716  (ante  § 
1239)  which  authorizes  such  courts  to 
issue  all  writs  "necessaiy  for  the  ex- 
ercise of  their  respective  jurisdictions," 
to  issue  process  to  another  state  to 
bring  before  it  corporation  defendants 
who  are  citizens  of  such  state  and  can- 
not be  found  or  served  in  the  state  or 
district  of  the  indictment.  U.  S.  v.  Vir- 
ginia-Carolina Chemical  Co.  (C.  C. 
1908)  163  Fed.  66. 

45.  Summons  of  grand  Jury.— A  writ 
of  venire  facias  or  a  process  in  the 
nature  of  that  writ  is  indispensably  nec- 
essary for  the  bringing  together  a  grand 
jury,  and  a  federal  court  was  authorized 
to  issue  it.  U.  S.  v.  Antz  (C.  a  1883) 
16  Fed.  119,  123. 

CITED    WITHOUT    DEFINITE   AP- 
PLICATION 

Chisholm  v.  Georgia  (1793)  2  DaH 
419,  433,  1  L.  Ed.  440;  Ex  parte  Bur- 
ford  (1806)  3  Cranch,  448,  449,  2  Ll  Ed. 
495;  In  re  Metzger  (1847)  5  How.  176, 
191,  12  L.  Ed.  104;  Hogan  v.  Ross, 
use  of  Patterson  (1850)  11  How.  294, 
295,  13  L.  Ed.  702;  Ward  v.  Chamber- 
lain (1862)  2  Black,  430,  439,  17  L. 
Ed.  319;  liouisiana  v.  Jumel  (1J?83)  2 
S.  CL  128,  172,  107  U.  S.  711,  22  L.  Ed. 
448;  In  re  Blake  (1899)  20  Sup.  Ct 
42,  44,  175  U.  S.  114,  44  L.  Ed.  94; 
Ex  parte  Joins  (1903)  24  Sup.  Ct  27, 
28,  191  U.  S.  93,  48  L.  Ed.  110;  Hills 
&  Co.  V.  Hoover  (1911)  31  Sup.  Ct 
402,  220  U.  S.  329,  55  L.  Ed.  485,  Ann. 
Cas.  1912C,  562;  Texas  &  P.  Ry.  Co. 
V.  Kuteman  (1892)  54  Fed.  547,  551,  4 
C.  C.  A.  503;  King  v.  McLean  Asylum 
of  the  Massachusetts  General  Hospi- 
tal (1894)  64  Fed.  331,  344,  12  C.  C. 
A.  145;  Lehman  v.  Graham  (1905)  135 
Fed.  39,  67  C.  C.  A.  513;  U.  S.  v.  Ev- 
ans (C.  C.  1880)  2  Fed.  147,  151; 
Steam  Stone-Cutter  Co.  v.  Sears  (C.  C. 
1881)  9  Fed.  8,  10;  State  Trust  Co. 
v.  Kansas  City,  P.  &  G.  R.  Co.  (C.  C. 
1901)  110  Fed.  10;  Stimson  v.  Unit- 
ed Wrapping  Mach.  Co.  (C.  C.  1907) 
156  Fed.  298,  301;  Gay  v.  Hudson  Riv- 
er Electric  Power  Co.  (C.  C.  1911) 
190  Fed.  812;  Davenport  v.  Cloverport 
(D.  C.  1896)  72  Fed.  689,  692. 


Notes  of 

1.  Construction  of  provision. 

2.  Power  of  court  to  Issue. 

3.  Parties  affected  by  order. 

4.  Irreparable  Injury  as  ground  for  Issu- 

ance. 

5.  Restraining    orders    of    state    commis- 

sions. 

6.  SufficleDcy  of  bill  to  sustain  order. 

7.  Grounds  for  granting  or  refusing. 
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ger  from  delay  in  giving  notice.  Hough- 
ton V.  Cortelyou  (1908)  28  Sup.  Ct 
234,  236,  208  U.  S.  149,  52  L.  Ed.  432; 
Hutchins  v.  Munn  (1908)  28  Sup.  Ct 
604,  506,  209  U.  S.  246,  52  L.  Ed.  776. 

In  80  far  as  the  language  of  the  anti- 
trast  act  differs  from  this  section,  it 
appears  to  have  been  the  intention  of 
congress  to  provide  a  more  direct  and 
SQmmary  proceeding  in  reaching  the 
mischief  which  it  was  the  purpose  of  the 
statute  to  remedy  than  had  prevailed 
before  under  the  general  rules  of  equi- 
ty practice.  U.  S.  v.  Coal  Dealers' 
Ass'n  (C.  C.  1898)  85  Fed.  252,  259. 

It  contemplates  that  a  restraining  or- 
der made  without  notice  has  no  other  ef- 
fect than  to  preserve  in  statu  quo  the 
rights  and  property  of  the  parties  until 
a  hearing  after  notice  can  be  had  in  due 
form  on  motion  for  a  preliminary  in- 
junction. Wabash  R.  Co.  v.  Hannahan 
(C.  C.  1903)  121  Fed.  563. 

2.  Power  of  court  to  i88ue.~On  the 
filing  of  a  bill  the  court  may  grant  a 
stay  order  pending  motion  for  an  in- 
junction. Fanshawe  v.  Tracy  (C.  C. 
1868)  Fed.  Cas.  No.  4,643. 

Where  a  proper  bill  is  presented,  the 
circuit  court  of  the  United  States  or  a 
judge  thereof  is  authorized  by  statute 
to  issue  a  restraining  order  to  preserve 
the  rights  of  the  parties  in  statu  quo 
until  the  question  as  to  the  right  of  the 
complainant  to  an  injunction  can  be 
fully  heard  and  determined.  Spring 
Valley  Waterworks  v.  Bartlett  (C.  C. 
1883)  16  Fed.  615. 

W'here  sufficient  grounds  exist,  a  court 
of  equity  has  the  power  to  issue,  on  a 
preliminary  application,  a  restraining 
order,  though  mandatory  in  effect  and 
requiring  affirmative  action.  Pokegama 
Sugar-Pine  Lumber  Co.  v.  Klamath  Riv- 
er Lumber  &  Improvement  Co.  (C.  C. 
1898)  86  Fed.  528. 

A  biQ  held  sufficient  to  authorize  and 
require  a  federal  court  to  grant  a  tem- 
porary restraining  order  eijjoining  de- 
fendants from  ordering  or  causing  a 
strike  of  complainant's  employes,  or  in 
any  manner  interfering  with  complain- 
ant in  the  discharge  of  its  duties  as  a 
common  carrier  of  interstate  traffic  and 
the  maUs,  until  a  hearing  could  be  had 
on  a  motion  for  a  preliminary  injunc- 
tion. Wabash  R.  Co.  v.  Hannahan  (C. 
C.  1903)  121  Fed.  563. 

Courts  may  grant  temporary  restrain- 
ing orders  for  the  preservation  of  pos- 
sible rights  upon  testimony  which  is  not 
convincing;  but  they  will  not  grant  a 
permanent  injunction,  except  upon  the 
clear  establishment  of  those  facts  which 
justify  it  McCarthy  v.  Bunker  HiU  & 
Sullivan  Mining  &  Coal  Co.  (C.  C.  1906) 
147  Fed.  981,  judgment  modified  Same 
V.  Bunker  Hill  &  Sullivan  Mining  & 
Concentrating  Co.  (1908)  164  Fed. 
©27,  92  C.  C.  A.  259,  writ  of  certiorari 
denied  (1909)  29  Sup.  Ct  692,  212  U. 
S.  583,  53  L.  Ed.  660. 

3.  Parties  affeoted  by  ordorw— In  a 
0nit  by  a  gas  company  against  a  dty 


and  its  officers  to  enjoin  the  enforce- 
ment of  an  ordinance  fixing  the  price  of 
gas  to  be  charged  to  all  consumers  as 
unconstitutional,  a  temporary  restrain- 
ing order  granted  pending  a  hearing  may 
properly  include  all  consumers  although 
not  parties  to  the  record,  such  consum- 
ers being  the  real  parties  in  interest 
and  represented  by  the  municipality. 
San  Francisco  Gas  &  Electric  Co.  v. 
City  and  County  of  San  Francisco  (C. 
C.  1908)  164  Fed.  884. 

4.  Irreparable  Injury  as  ground  for  is- 
suance.—At  the  time  of  granting  an  or- 
der to  show  cause  against  a  motion  for 
a  preliminary  injunction,  an  immediate 
restraining  order  may  be  granted,  to  be 
in  force  until  the  decision  of  the  motion, 
for  the  purpose  of  preventing  irrepara- 
ble injury  to  complainant  Yuengling  v. 
Johnson  (C.  C.  1877)  Fed.  Cas.  No.  18,- 
195. 

A  restraining  order  should  not  be 
granted  except  upon  the  moral  certainty 
of  an  irreparable  injury  if  it  be  refused, 
nor  should  it  be  continued  when  it  is 
made  to  appear  that  such  a  result  is 
not  imminent.  Ryan  v.  Seaboard  &  R. 
R.  Co.  (C.  C.  1898)  89  Fed.  385,  or- 
der reversed  Fayerweather  v.  Ritch 
(1899)  91  Fed.  721,  34  C.  C.  A.  61. 

The  acts  of  Congress  contemplate 
the  issue  of  ex  parte  orders  from  a 
federal  court  to  restrain  the  trial  in  a 
state  court  of  a  cause  that  is  entitled 
to  removal  only  when  it  appears  tiiat 
there  is  danger  of  irreparable  injury 
from  delay.  People  v.  Judge  of  Su- 
perior Court  (1879)  1  N.  W.  985,  41 
Mich.  31. 

5.  Restraining  orders  of  state  com- 
missions.— A  temporary  restraining  or- 
der vnll  not  be  granted  ex  parte  to  re- 
strain the  putting  into  effect  of  a  rail- 
road rate  established  by  a  state  com- 
mission under  authority  given  by  the 
Constitution  and  laws  of  the  state  after 
due  notice  and  a  hearing,  when  the  com- 
mission's order  by  its  terms  was  not 
to  take  effect  for  nearly  three  months 
after  its  adoption,  and  no  application 
for  a  restraining  order  was  made  until 
within  two  days  of  the  expiration  of 
such  time.  Central  of  Georgia  Ry.  Co. 
V.  McLendon  (C.  C.  1907)  155  Fod.  974. 

Such  an  order  will  not  be  granted  ex 
parte  in  a  suit  by  a  telephone  company 
against  a  state  commission  empowered 
by  the  state  Constitution  to  establish 
and  regulate  telephone  rates  to  enjoin 
the  commission  from  interfering  to  pre- 
vent the  complainant  from  increasing  its 
present  rates  of  charge,  where  applica- 
tion for  permission  to  make  such  in- 
crease has  been  made  to  the  commission 
and  denied  after  a  hearing,  the  decision 
of  the  commission  being  entitled  at  least 
to  be  treated  as  prima  facie  correct 
Cumberland  Telephone  &  Telegraph  Co. 
V.  Railroad  Commission  of  Louisiana 
(C.  C.  1907)  156  Fed.  834. 

6.  Sufficiency  of  bill  to  sustain  order. 
—A  restraining  order  previously  issued 

(1913) 


§  1240 


THE  JUDICIAL  GODB 


(Tit  12c 


will  be  Quashed,  when  the  bill  does  not 
set  forth  the  conceded  facts  in  the  case. 
St.  Louis  Type  Foundry  v.  Carter  & 
Gibson  Printing  Co.  (C.  C.  1887)  31 
Fed.  524. 

7.  Grounds  for  granting  or  refusing.-^ 
A  bill  by  minority  stockliolders  to  re- 
strain the  officers  and  agents  of  the  cor- 
poration from  interfering  with  its  man- 
agement held  to  state  no  facts  showing 
danger  of  irreparable  injury  from  de- 
lay, such  as  to  warrant  the  court  in 
granting  an  injunction  without  notice 
to  the  defendant  Worth  Mfg.  Co.  v. 
Bingham  (1902)  116  Fed.  785,  54  C.  a 
A.  119. 

The  granting  of  a  temporary  injunc- 
tion does  not  determine  the  rights  of 
the  parties.  The  court  need  be  satis- 
fied no  further  than  of  a  probable  right 
and  a  probable  danger,  and  that  such 
right  may  be  defeated  without  the  inter- 
position of  a  restraining  order,  and 
that  the  granting  of  such  order  will 
probably  be  attended  with  less  injury 
to  the  respondent  than  to  the  com- 
plainant Colorado  Eastern  R.  Co.  v, 
Chicago,  B.  &  Q.  Ry.  Co.  (1905)  141 
Fed.  898,  73  C.  C.  A.  132. 

A  United  States  circuit  court  cannot 
interfere  by  injunction,  at  the  instance 
of  a  corporation  organized  under  the 
laws  of  another  state,  and  prevent  any 
necessary  step  from  being  taken,  under 
the  statute  of  the  state  in  which  such 
court  is  located,  in  the  creation  of  a 
corporation  bearing  the  same  name  as 
the  foreign  corporation,  Lehigh  Val. 
Coal  Co.  V.  Hamblen  (D.  C.  1885)  23 
Fed.  225. 

Whether  a  temporary  restraining  or- 
der should  be  granted  pending  litigation 
in  a  suit  for  perpetual  injunction  de- 
pends largely  on  the  character  and  ex- 
tent of  the  inconvenience  or  injury  that 
will  result  to  the  one  party  or  the  oth- 
er from  granting  or  refusing  it  If  the 
injury  to  the  complainant  from  its  re- 
fusal, should  his  contention  be  sustain- 
ed, would  be  practically  irremediable, 
it  will  be  granted  on  terms  protecting 
the  rights  of  the  defendant  Indianap- 
olis Gas  Co.  V.  City  of  Indianapolis  (C. 
C.  1897)  82  Fed.  245. 

In  order  to  justify  the  granting  of  a 
temporary  restraining  order,  it  is  suffi- 
cient if  the  plaintiff  shows  the  exist- 
ence of  a  prima  facie  right  with  a 
threatened  injury  to  that  right  by  ide- 
fendant,  and  that  the  granting  of  such 
order  will  be  less  injurious  to  the  de- 
fendant than  the  refusal  to  grant  it 
will  be  to  the  plaintiff.  Charles  v.  City 
of  Marion  (C.  C.  1809)  98  Fed.  1(56. 

A  restraining  order  should  not  ordi- 
narily be  granted  to  prevent  defendants 
from  conveying  lands  described  in  the 
bill,  the  purpose  of  which  is  to  vacate 
alleged  fraudulent  deeds  to  such  lands, 
and  as  to  which  the  filing  of  the  bill 
operates  as  a  lis  pendens.  Barstow  v. 
Becket  (C.  C.  1899)  110  Fed.  826. 

A  temporary  restraining  order  will 
not  be  granted  to  prevent  the  issuance 
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by  defendants  of  circulars  describing  a 
book  published  by  them  which  is  writ- 
ten by  the  same  author  and  upon  the 
same  subject  as  a  book  previously  pub- 
lished by  complainant,  where  such  cir- 
culars contain  no  legally  objectionable 
statements,  and  no  fraudulent  conduct 
on  the  part  of  defendants  is  shown* 
merely  because  such  circulars  may  pos- 
sibly confuse  the  public  and  cause  some 
injury  to  complainant  Halstead  V. 
John  C.  Winston  Co.  (C.  C.  1001)  111 
Fed.  35. 

Where  a  complaint  in  equity  to  estab- 
lish title  raises  issues  of  law,  which 
must  be  tried  in  an  action  of  ejectment, 
the  court  will  direct  a  temporary  re- 
straining order  vacated,  unless  proper 
steps  are  taken  within  10  days  for  the 
trial  of  defendants*  right  to  retain  pos- 
session. New  Jersey  &  N.  C.  Land  & 
Lumber  Co.  v.  Gardner-Lacy  Lumber 
Co.  (C.  C.  1902)  113  Fed.  395. 

Where  a  court  is  without  power  to 
enjoin  the  voting  of  stock  in  a  corpora- 
tion at  an  approaching  election  of  di- 
rectors, in  a  suit  for  that  purpose,  be- 
cause the  stockholder  is  not  before  the 
court  as  a  party,  it  is  also  without 
power  to  grant  or  continue  a  tempo- 
rary restraining  order  to  prevent  the 
voting  of  such  stock  until  complainant 
can  implead  the  stockholder  in  a  forum 
having  jurisdiction  over  him.  Talbot 
J.  Taylor  &  Co.  v.  Southern  Pac  Co. 
(C.  C.  1903)  122  Fed.  147. 

A  temporary  restraining  order  will 
not  be  granted  ex  parte  to  restrain  the 
putting  into  effect  of  a  railroad  rate  es- 
tablished by  a  state  commission  under 
authority  given  by  the  Constitution  and 
laws  of  the  state  after  due  notice  and 
a  hearing,  when  the  commission's  order 
by  its  terms  was  not  to  take  effect  for 
nearly  three  months  after  its  adoption, 
and  no  application  for  a  restraining  or- 
der was  made  until  within  two  days  of 
the  expiration  of  such  time.  Central 
of  Georgia  Ry.  Co.  v.  McLendon  (C.  C 
1007)  155  Fed.  974. 

Where  a  bill  by  a  railroad  company  to 
restrain  property  owners  at  M.  from 
suing  at  law  or  in  equity  to  restrain  it 
from  removing  its  division  point  to  an- 
other place  was  without  equity  and  un- 
sustainable, and  it  appeared  that  de- 
fendants' right  to  prevent  the  removal 
was  doubtful,  a  restraining  order  would 
not  be  granted  on  a  cross-bill  to  prevent 
such  removal  on  the  denial  of  the  in- 
junction prayed  for  in  the  original  bilL 
Kansas  (3ity  Southern  Ry.  Co.  ▼.  Quig- 
ley  (C.  C.  1910)  181  Fed.  190. 

Where,  after  the  passage  of  the 
Webb-Kenyon  law,  defendant  express 
company  refused  to  receive  interstate 
shipments  of  liquor  for  transportation 
into  South  Carolina,  complainant  was 
not  entitled  to  a  temporary  restraining 
order,  in  a  suit  to  compel  the  express 
company  to  accept  further  shipments  of 
that  character,  to  which  the  state  of 
South  Carolina  or  its  representattvo 
was  not  a  party.    H.  Clark  &  Sons  ▼• 
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Southern  Express  Co.  (D.  C.  1913)  203 
FecL  588. 

8.  Notice  of  motion  or  appiication^- 
The  judge  of  a  circuit  court  may  issue 
a  temporary  injunction,  if  there  appears 
to  be  danger  of  irreparable  injury  from 
delay,  without  notice  thereof.  Payne  v. 
Kansas  &  A.  V.  R.  Co.  (C.  O.  1891)  46 
Fed.  5(46,  order  reversed  Kansas  &  A. 
V.  Ry.  Co.  V.  Payne  (1892)  49  Fed.  114, 
1  C.  C.  A.  183. 

When  notice  can  be  given,  it  should 
be  given,  unless  there  is  imminent  dan- 
ger of  loss,  or  great  damage,  or  irrep- 
arable injury,  or  the  greatest  emergen- 
cy, or  when  by  the  giving  of  notice  the 
very  purpose  of  the  appointment  of  a 
receiver  would  be  rendered  nugatory; 
and  such  instances  are  of  rare  occur- 
rence in  the  federal  courts,  because  of 
their  power,  when  an  injunction  is 
asked  for,  to  grant  a  temporary  re- 
straining order,  which  may  be  served 
at  the  same  time  that  the  notice  is 
served,  to  prevent  action  by  the  defend- 
ant or  his  agent,  and  to  preserve  the 
existing  conditions  until  the  application 
for  an  injunction  and  for  a  receiver  can 
be  heard.  North  American  Land  & 
Timber  Co.  v.  Watkins  (1901)  109  Fed. 
101,  48  C.  C.  A.  254. 

As  to  defendants  to  a  bill  who  have 
not  been  served  with  notice,  and  who 
have  not  appeared,  a  mandatory  injunc- 
tion will  not  issue  on  motion,  but  if 
there  appears  to  be  danger  of  irrepara- 
ble injury  from  delay  a  restraining  or- 
der, to  be  served  on  said  defendants 
with  notice  of  the  time  and  place  of 
hearing,*  will  be  granted.  Chicago,  B. 
&  Q.  Ry.  Co.  V.  Burlington,  C.  R.  & 
N.  Ry.  Co.  (C.  C.  1888)  34  Fed.  481. 

The  granting  of  a  preliminary  re- 
straining order  ex  parte  is  so  perfunc- 
tory in  character  as  to  be  entitled  to 
little  weight  when  the  defendants  ap- 
pear to  show  cause  against  its  further 
continuance.  Richards  v.  Meissner  (C. 
€.  1906)  158  Fed.  109. 

A  restraining  order  will  not  be  grant- 
ed ex  parte  in  a  suit  by  a  telephone 
company  against  a  state  commission 
empowered  by  the  state  Constitution 
to  establish  and  regulate  telephone 
rates  to  enjoin  the  commission  from 
interfering  to  prevent  the  complainant 
from  increasing  its  present  rates  of 
charge,  where  application  for  permis- 
sion to  make  such  increase  has  been 
made  to  the  commission  and  denied  aft- 
er a  hearing,  the  decision  of  the  com- 
mission being  entitled  at  least  to  be 
treated  as  prima  facie  eorrect.  Cum- 
berland Telephone  &  Telegraph  Co.  v. 
Railroad  Commission  of  Louisiana  (C. 
C.  1907)  156  Fed.  834. 

A  municipality  should  not  be  tempo- 
rarily restrained  without  notice,  at  the 
suit  of  a  street  railway  company,  from 
taking  further  proceedings  to  construct 
a  competing  road,  where  the  bill  fails 
to  show  that  any  threatened  injury  is 
likely  to  result  before  a  hearing  on  the 
application  can  be  had.     United  Rail- 


roads of  San  Francisco  ▼.  City  and 
County  of  San  Francisco  (C.  C.  1910) 
180  Fed.  948. 

9.  Bond  or  security^— The  order  may 
be  granted,  with  or  without  security,  in 
the  discretion  of  the  court.  Hutchins 
V.  Munn  (1908)  28  Sup.  Ct  504,  506, 
209  U.  S.  246,  52  L.  Ed.  776. 

The  validity  of  a  bond  given  by  a  com- 
plainant in  compliance  with  the  require- 
ments of  a  temporary  restraining  order 
is  not  affected  by  the  fact  that  it  was 
dated  prior  to  the  order,  where  the 
sureties  justified,  and  the  bond  was  filed 
after  the  order  was  made;  the  date 
being  no  essential  part  of  the  instru- 
ment Sailors*  Union  of  the  Pacific  v. 
Hammond  Lumber  Co.  (1907)  156  Fed. 
450,  85  C.  0.  A.  16»  writ  of  certiorari 
denied  (1908)  28  S.  Ct.  567,  208  U.  S. 
615,  52  L.  Ed.  646. 

Where,  on  the  granting  of  a  tempo- 
rary restraining  order  by  a  federal 
court,  a  bond  is  required,  the  amount 
of  such  bond  is  the  limit  of  complain- 
ant's liability  for  damages  on  the  dis- 
solution of  such  order.  U.  S.  v.  Lewis 
Pub.  Co.  (C.  C.  1908)  160  Fed.  989- 

Liability  on  an  undertaking  required 
as  a  condition  of  granting  the  restrain- 
ing order  pending  decision  upon  a  mo- 
tion for  a  temporary  injunction,  ceases 
when  a  new  and  permanent  injunction 
is  granted  without  reference  to  the  re- 
straining order,  which  is  by  its  terms  to 
be  in  force  "until  further  order,  to  be 
made  if  at  all  after  a  heafing." 
Houghton  V.  Cortelyou  (1908)  28  Sup. 
Ct  234,  236,  208  U.  S.  149,  52  L.  Ed. 
432,  modifying  decree  Cortelyou  v. 
Houghton  (1906)  27  App.  D.  C.  188- 

In  a  suit  by  a  gas  company  against  a 
city  and  its  ofiicers,  to  enjoin  the  en- 
forcement of  an  ordinance  fixing  the 
price  of  gas  to  be  charged  to  all  con- 
sumers, as  unconstitutional,  on  grant- 
ing a  temporary  restraining  order  pend- 
ing a  hearing,  the  court  may  properly 
require  the  complainant  to  pay  into 
court  any  excess  above  the  ordinance 
rate  collected  from  consumers  while  the 
restraining  order  is  in  force,  to  be  dis- 
posed of  by  the  court  on  the  final  de- 
termination of  the  case.  San  Francis- 
co Gas  &  Electric  Co.  v.  City  and  Coun- 
ty of  San  Francisco  (C.  C.  1908)  164 
Fed.  884- 

Under  the  rule  that  the  liability  of  a 
surety  cannot  be  extended  by  implica- 
tion beyond  the  express  terms  of  his 
contract,  sureties  on  a  bond  given  to 
procure  a  restraining  order,  which  re- 
quired defendants  to  cease  working  a 
certain  portion  of  a  mine,  and  to  re- 
frain from  removing  or  appropriating 
ore  previously  taken  therefrom,  can- 
not be  held  liable  for  damages  accruing 
to  defendants  after  a  subsequent  order, 
which  continued  such  restraining  order 
in  force,  but  modified  and  changed  it  by 
permitting  the  working  of  the  mine, 
and  the  disposition  of  the  ore  taken 
therefrom,  under  regulations  prescrib- 
ed by   the  court     Tyler  Min.   Co.  v. 
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Last  Chance  Min.  Co.  (1898)  90  Fed. 
15.  32  C.  C.  A.  498. 

10.  Operation  and  effect  of  order.— 

The  terms  of  a  restraining  order  or 
temporary  injunction  are  to  be  constru- 
ed in  the  light  of  the  allegations  and 
prayer  of  the  bill  on  which  it  was 
granted.  Sailors*  Union  of  the  Pacific 
V.  Hammond  Lumber  Co.  (1907)  156 
Fed.  450,  85  C.  C.  A.  16,  writ  of  cer- 
tiorari denied  (1908)  28  S.  Ct  567, 
208  U.  S.  615,  52  L.  Ed.  646. 

The  determination  of  a  legal  question 
made  upon  reversing  an  order  granting  a 
preliminary  injunction,  becomes  the  law 
of  the  case.  Western  Union  Tel.  Co.  v. 
City  of  Toledo  (1903)  121  Fed.  734,  58 
C.  C.  A.  16. 

The  service  of  a  certified  copy  of  a 
restraining  order  is  sufficient  to  ren- 
der a  defendant  so  served  punishable 
for  contempt  for  its  willful  violation. 
Hammond  Lumber  Co.  v.  Sailors*  Union 
of  the  Pacific  (C.  O.  1906)  149  Fed. 
577. 

As  the  state  statute  of  Colorado  in 
condemnation  proceedings  authorizes 
the  petitioner  to  institute  the  same  in 
the  state  district  court,  with  the  right 
to  amend  the  petition  at  any  time  be- 
fore final  judgment  by  bringing  in  a 
new  party  defendant,  a  temporary  re- 
straining order,  at  the  suit  of  a  non- 
resident owner  of  the  land,  not  made  a 
party  to  the  proceeding,  ought  not  to 
enjoin  the  petitioner  for  condemnation 
from  making  such  claimed  owner  a 
party  defendant  therein.  Such  nonresi- 
dent, when  made  a  party  defendant, 
may  remove  the  controversy  into  the 
federal  court,  and  there  try  out  the 
whole  question  of  the  right  to  appro- 
priate by  condemnation  his  land  to  the 
use  of  the  petitioner.  Colorado  East- 
ern R.  Co.  V.  Chicago,  B.  &  Q.  Ry.  Co. 
(1905)  141  Fed.  898,  73  C.  C.  A.  132. 

A  defendant  is  bound  by  a  preliminary 
injunction  or  restraining  order  issued 
against  him  by  a  court  of  equity  from 
the  time  he  has  actual  notice  of  it,  and 
it  is  immaterial  that  it  was  served  up- 
on him  at  a  place  outside  of  the  terri- 
torial jurisdiction  of  the  court.  Blake 
V.  Nesbet  (D.  C.  1905)  144  Fed.  279. 

The  granting  of  an  injunction  pen- 
dente lite,  restricting  the  enforcement 
of  a  city  ordinance  licensing  dealers  in 
trading  stamps,  held  not  res  adjudicata 
on  the  question  of  a  hearing  on  the 
merits.  Sperry  &  Hutchinson  Co.  v. 
City  of  Tacoma,  Wash.  (D.  C.  1912) 
199  Fed.  853. 

M.  Continuance  or  dissolution  of  or- 
der.— A  temporary  restraining  order 
ceases  to  be  effective  without  further 
order  of  the  court  on  the  hearing  of 
the  motion  for  a  temporary  injunc- 
tion. Pack  V.  Carter  (1915)  223  Fed. 
638,  139  C.  C.  A.  184. 

A  temporary  ex  parte  restraining  or- 
der may  be  dissolved  on  motion  before 
answer  filed,  though  the  bill  is  for  dis- 
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covery.  Fenwick  Hall  Co.  v.  To\ni  of 
Old  Saybrook  (C.  O.  1895)  66  Fed. 
389. 

Where  a  bill  to  remove  cloud  and  en- 
join trespass  on  land,  on  which  a  tem- 
porary restraining  order  is  issued,  ig 
against  numerous  defendants,  with  a 
diversity  of  interest,  some  of  whom  do 
not  answer,  it  will  be  taken  pro 
confesso,  and  the  restraining  order  con- 
tinued to  the  hearing,  as  to  the  defend- 
ants not  answering.  New  Jersey  &  N. 
C.  Land  &  Lumber  Co.  v.  Gardner-L*acy 
Lumber  Co.  (C.  C.  1902)  113  Fed.  395, 

Where  a  federal  court  in  Washington 
granted  a  restraining  order  enjoining  & 
defendant    from    using    floating     struc- 
tures in  the  Columbia  river  on  the  Ore- 
gon side,  which  It  had  power  to  <io   len- 
der the  statutes  giving  concurrent;    ju- 
risdiction to  the  courts  of  both    states, 
although  the  structures  were  then,    er- 
roneously  supposed    to   be   within     the 
boundary    of   Washington,    it    will     BOt 
dismiss    the    suit    at    the    instance     of 
complainant,  and  thus  deprive   defend- 
ant of  any  remedy  it  may  have   on    th& 
injunction  bond.    Columbia  River  track- 
ers'  Ass'n  V.  McGowan   (O.    C.     1909) 
172  Fed.  991. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  restrain  the  prosecution  of  an  action 
by  a  third  person  against  a  United 
States  marshal  for  trespass  in  seizing 
the  stock  of  goods  under  a  warra.nt  of 
the  bankruptcy  court,  on  the  ^ronnd 
that  it  prevented  a  settlement  of  t^^ 
estate,  where  defendant's  verified  *J' 
swer  disclaims  any  interest  in  the  ^oods 
in  the  trustee's  hands,  and  surrenders 
all  claim  thereto,  and  alleges  def^'*?" 
ant's  election  to  rely  on  his  remedy  "j 
the  state  court  against  the  naa-r**** 
individually,  and  not  as  an  ofllcial*  ^ 
temporary  restraining  order  veiii  w 
dissolved.  McLean  v.  Mayo  (I^»  ^ 
1901)  113  Fed.  108. 

12.  Damages     from      issuance.^ — ^^ 

special  master  to  whom  the  caus^    "^'f 
referred,   to   inquire   and   report     '^'^, 
damages,  if  any,  the  defendants,    or   **" 
ther  of  them,  were  entitled  to  by    r^a-^ 
son  of  the  issuing  of  a  restraining   ^^J 
der,  if  the  same  had  been  improvi*!^^. 
ly  issued,  exceeded  his  prerogative'  ?^ 
finding  that  the  order  was  improp^^^ 
Issued.    Terry  v.  Bobbins  (C.  C-  l^CM^ 
122  Fed.  725. 

The  damages  by   reason   of    tb«    ?^J 
suance  of  a  restraining  order  are  ^^*^ 
ed  to  the  amount  of  the  bond  rca^' 
of  the  one  obtaining  the  order,  itfil®^ 
it  was  obtained  maliciously.    Id. 

Cited    without    definite    appilcatloVr 

Industrial   &  Mining  Guaranty   C<>-      ' 
Electrical  Supply  Co.    (1893)    68    ^^ 
732,  738,  7  C.  C.  A.  471;  Chicago  I>*Ll 
lar  Directory  Co.  v.  Chicago  Directs" 
Co.  (1895)  65  Fed.  463,  465,  13    ^-^'. 
A.  8;   Dreutyer  v.  Frankfort  Lan^      pL 
(1895)  65  Fed.  642,  645,  13  C.    ^-  ^ 
73;    Joseph  Dry  Goods  Co.  y.    ^^•^ 
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(1903)  120  Fed.  700,  57  C.  C.  A.  64; 
Lehman  v.  Graham  (1905)  135  Fed. 
39,  69  O.  0-  A.  613;    H.  B.  Claflin  Co. 


V.  Furtick  (C.  O.  1902)  119  Fed.  429, 
432;  In  re  Ogles  (D.  C.  1899)  93  Fed. 
426,  432. 


§  1241.  (Jud.  Code,  §  264.)     Injunctions;  in  what  cases  judge  may 
grant. 

Writs  of  injunction  may  be  granted  by  any  justice  of  the  Su- 
preme Court  in  cases  where  they  might  be  granted  by  the  Supreme 
Court;  and  by  any  judge  of  a  district  court  in  cases  where  they 
might  be  granted  by  such  court.  But  no  justice  of  the  Supreme  Court 
shall  hear  or  allow  any  application  for  an  injunction  or  restraining 
order  in  any  cause  pending  in  the  circuit  to  which  he  is  allotted,  else- 
where than  within  such  circuit,  or  at  such  place  outside  of  the  same 
as  the  parties  may  stipulate  in  writing,  except  when  it  can  not  be  heard 
by  the  district  judge  of  tlie  district.  In  case  of  the  absence  from  the 
district  of  the  district  judge,  or  of  his  disability,  any  circuit  judge 
of  the  circuit  in  which  the  district  is  situated  may  grant  an  injunc- 
tion or  restraining  order  in  any  case  pending  in  the  district  court, 
where  the  same  might  be  granted  by  the  district  judge. 

R.  S.  §  719.    Act  March  3,  1911,  c.  231,  8  264,  36  Stat.  1162. 

Notes  of  Decisions 


1.  Issuance   by  supreme  court   or   judge 

Uiereof. 

2.  Issuance   by   district  judge   in   circuit 

courL 
8.    Hearing  in  absence  of  Judges. 

I.  Nature   of   Injunction    and    form   of 
remedy 

4.    Injunction  as  absolute  right. 
6.     As  preventive  remedy. 
6.    Effect  of  state  statute  relating  to  rem- 
edies. 

7.  Injunction   in   aid   of  actions  or  pro- 

ceedings. 

8.  Mandatory  injunctions. 

9.  Granting  successive  injunctions. 

II.  Grounds  of  relief  In  general 

10.  Nature  and  existence  of  rights  requir- 

ing  protection. 

11.  Actual     or     anticipated     violation     of 

rights. 

12.  Injuries  sustained  or  anticipated. 

13.  Substantial  character  of  right  or  in- 

jury. 

14.  Irreparable  injuries. 

16.  Inadequacy  of  remedy  at  law. 

16.  Prevention  of  multiplicity  of  suits. 

17.  Objections  to  relief  in  general. 

18.  Injunction  ineffectual  or  not  beneficial 

as  objection  to  relief. 

19.  Injury  to  or  inconvenience  to  defend- 

ant as  objection  to  relief. 

20.  Injury   to  or   inconvenience  to   public 

as  objection  to  relief. 

III.  Subjects  of   protection   and   relief 
by  Injunction 

(A)  Restraining   actions  or   legal  proceed- 
inge 

ZL  CJommencement  or  prosecution  of  civil 
actions  or  proceedings. 

22.  Restraining  defenses  to  actions  or  pro- 
ceedings. 

28.    Actions  or  proceedings  in  same  court. 

24.  Actions  or  proceedings  in  other  courts. 

25.  Actions  or  proceedings  in  other  states. 
28.    Collection    or    enforcement    of    judg- 
ments. 

27.  Restraining  execution  levy  or  sale. 

CB)  Protection  of  property   and   rights 
therein  iby  injunction 

28.  Particular    property    and    rights    pro- 

tected. 


29.    Title  or  rights  in  doubt  or  dispute. 

80.  Dstablishment  of  title  or  right  by  ac- 

Uon  at  law. 

81.  Protection  pending  litigation  as  to  ti- 

tle or  right. 
32.    Restraining  sale  or  conveyance. 
83.    Transfer  or  pledge  of  corporate  stock. 
34.    Transfer   of   securities   or  instruments 

for  payment  of  money. 
85.    Dealings  in  tickets  of  carriers. 

36.  Collection  or  payment  of  money. 

37.  Restraining  fraudulent  conveyances  or 

transactions. 

88.  Trespass  or  injuries  to  real  property 

in  general. 

89.  Repeated   or  continuing  trespasses  on 

real  property. 

40.  Trespass  or  unlawful  Interference  with 

mines  or  minerals. 

41.  Bntry     on     lands     and    diversion     of 

streams  thereon. 

42.  Encroachments  by  buildings  or  other 

structures. 

43.  Removal  of  fences  or  other  structures. 

44.  Cutting  or  removal  of  timber. 

46.    Destruction    of    crops    and    trees    by 
smelting  operations. 

46.  Injuries  to  trade  or  business. 

(C)  Protection  of  contracte  and  rights 
thereunder 

47.  Disclosure  or  use  of  trade  secrets. 

48.  Contracts  enforceable  in  general. 

49.  Negative   or   restrictive   covenants    or 

stipulations. 

60.  Breaches   of   contracts   which   may  be 

restrained. 

61.  Contracts  for  personal  services. 

62.  Contracts  in  restraint  of  trade. 

63.  Covenants  as  to  use  of  premises. 

64.  Inducing  breach  of  contract. 

(D)  Protection  of   corporate   property   and 
interests  therein 

66.    Infringement  of  corporate  franchise. 

66.  Bxerclse  or  misuse  of  corporate  pow- 

ers. 

67.  Management    of    corporate    atPairs    or 

business. 

68.  Disposition     of     corporate     funds     or 

property. 

iE)  Restraining  acts  of  public  officers, 
boards    and    municipalities 

69.  Offldal  acts  which  may  be  restrained 

in  general. 
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HI.    Subjects   of   protection   and    relief 
by  Injunction — Cont'd 

(E)  Restraining    ctcta     of    public    officers, 
boards  and  munidpaUties— Cont'd, 

60.  State  boards  and  officers. 

61.  National  officers  or  bureaus. 

(F)  Protection  of  public  in  general  and  use 

of  navigable  waters  and  public 
places  or  property 

62.  Protection  of  navigable  waters  In  gen- 

eral. 

63.  Erection    and    protection    of    bridges 

over  navigable  streams. 
64«    Restraining  public  nuisances. 

65.  Construction  of  canals,  dams,  or  res- 

ervoirs. 

66.  Use  of  streets  and  otber  public  places 

in  cities. 

67.  Threatened  obstruction  of  highways. 

68.  Construction  of  railroad  crossings. 

69.  County  boards  or  officers. 

70.  Municipal  corporations  and  municipal 

officers. 

7L  School  boards  and  officers. 

72.  Election  boards  and  officers. 

78.  Removal  of  officers. 

74.  Passage  of  ordinances. 

75.  Enforcement  of  municipal  ordinances. 

76.  Enforcement  of  statutes. 

(O)  Protection  of  personal  rights  and  re- 
straining boycotts  and  combinations 

77.  Protection  of  personal  privacy. 

78.  Publication  of  libel. 

79.  Slander  of  title. 

80.  Libel  or  slander  affecting  business. 

81.  Interference  with  occupation  or  right 

to  engage  in  business. 

82.  Publication  of  black  lists. 

83.  Boycotts  and  combinations  by  or  af- 

fecting employ^. 

(H)  Restraining   criminal   acts   and  prose- 
cutions 

84.  Criminal  acts  in  general. 

85.  Criminal  prosecutions. 

IV.  Actions    and    proceedings  for   In- 

junctions 

86.  Conditions     precedent     to     restraining 

sale  of  mortgage  bonds. 

87.  Acting  under  unconstitutional  law  as 

defense. 

88.  Jurisdiction  of  court. 

89.  Limitations  and  laches  aftecting  right 

to  injunction. 

90.  Parties  to  proceedings. 

91.  Notice  of  order. 

92.  Sufficiency  of  bill  or  complaint. 
98.    Amendment  of  bill. 

94.  Verification  of  bill  or  complaint. 

95.  Filing  plea  or  answer. 

96.  Presumptions  and  evidence  to  sustain 

bill. 

97.  Dismissal  before  hearing. 

98.  Hearing  end  relief  awarded. 

V.  Preliminary    and    Interlocutory    In- 

junctions 

(A)  Grounds  and  proceedings  to  procure 

99.  Nature  and  scope  of  remedy. 

100.  Right    to    preliminary    injunction    in 

general. 

101.  Grounds   for  denial  of  temporary   in- 

junctions. 

102.  Discretion  of  court  in  granting  or  re- 

fusing temporary  injunction. 
108.    Authority  of  court  or  Judge  to  issue 
writ. 


104.  Necessity  of  bill  In  equity. 

106.  Time  of  application. 

106.  Parties  to  application. 

107.  Notice  of  application. 

108.  Affidavits  for  injunction. 

109.  Use  and  effect  of  answer. 

110.  Counter  affidavits  and  other  evidence. 
HI.  Bond  or  undertaking  on  granting  In- 
junction. 

112.  Hearing   and    determination  of  appli- 

cation. 

113.  Conditions  on  granting. 

114.  Conditions  on  refusing  injunction. 

115.  Orders  on  application. 

116.  Allowance  of  costs. 

(B)  Continuing,  modifying,  or  dissolving 

117.  Discretion  of  court 

118.  Ground  for  continuing  injunction. 

119.  Modification  of  injunction. 

120.  Motions    to    dissolve    or    vacate    and 

hearing  and  determination  thereof. 
12L    Grounds    for    granting    temporary   in- 
junction. 

122.  Dissolution  of  Injunction. 

123.  Costs  on  dissolution. 

124.  Perpetuation  of  temporary  injunction. 

VI.  Judgments  or  orders,  violations 

thereof,  and  liabilities  on  bonds 

In  proceedings 

125.  Final  judgment,  order,  or  decree. 

126.  Opening  or  modification  of  order. 

127.  Violation    of    orders    and    punishment 

therefor. 

128.  Liabilities  on  bonds  or  undertakings. 

See  Equity  Rules  73,  74,  post,  under  { 
1536. 

1.  Usoance  by  supreme  oourtor  Jodge 

thereof.— The  judges  of  the  circuit 
courts  have  power  to  grant  izgunctions 
only  in  cases  where  they  might  be 
granted  by  the  circuit  court,  and  if 
the  case  is  one  in  which  an  injunction 
niig:ht  be  granted  by  the  supreme  court 
then  the  application  must  be  made  to 
that  court  or  to  a  judge  thereof.  Mur- 
ray V.  Overstoltz  (C.  C.  1880)  8  Fed. 
110,  111. 

2.  Issuance  by  district  judge  In  dr^ 
cuit  courts— The  authority  of  a  district 
judge,  when  holding  a  circuit  court  un- 
der R.  S.  §  009,  is  coextensive  with 
that  of  any  judge  sitting  in  the  same 
court;  and  the  restrictions  of  this  sec- 
tion relative  to  the  granting  of  injunc- 
tions by  district  judges  do  not  apply. 
McDowell  V.  Kurba  (1896)  77  Fed. 
206,  23  O.  C.  A.  119. 

The  circuit  court  could  issue  such 
writ,  when  held  by  the  district  judge,  as 
fully  and  freely  in  all  respects  as  when 
held  by  the  circuit  justice  or  judge, 
or  by  two  justices.  Goodyear  Dental 
Vulcanite  Co.  v.  Folsom  (C.  C.  1880) 
3  Fed.  509. 

The  provision  that  an  injunction  is- 
sued by  a  district  judge  as  one  of  the 
judges  of  the  circuit  court  shall  not 
continue  longer  than  to  the  circuit  court 
next  ensuing,  unless  so  ordered  by  the 
circuit  court,  was  intended  to  limit  the 
life  of  injunctions  issued  by  district 
judges  acting  as  judges  of  the  circuit 
court,   only   when  issued  in  TacatioD. 
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U.  S.  V.  Weber  (C.  C.  1902)  114  Fed. 
950. 

3.  Haaring  in  absence  of  Jadgee.^ 
Wbere  the  circuit  or  district  judge  is 
absent  from  the  circuit,  the  supreme 
court  justice  allotted  to  such  circuit 
may  hear  an  application  for  an  injunc- 
tion in  »  cause  pending  therein  at  any 
place  where  he  may  be.  Searles  ▼. 
Jacksonville,  P.  &  M.  R.  Co.  (G.  C. 
1873)  Fed.  Gas.  No.  12,586. 

When  the  district  and  circuit  judges 
and  the  circuit  justice  are  all  absent 
from  the  district  and  circuit,  another 
justice  of  the  supreme  court  may  hear 
an  application  for  an  injunction,  not- 
withstanding the  provisions  of  this  sec- 
tion. 17.  S.  V.  Louisville  &  P.  Ganal 
Co.  (G.  C.  1873)  Fed.  Gas.  No.  15,633. 

I.  NATURE    OF    INJUNCTION   AND 
FORM  OF  REMEDY 

4.  Injunction  as  absolute  right.— See 
North  Fork  Water  Go.  v.  Medland  (G. 
C.  1911)  187  Fed.  163. 

5.  As  preventive  remedy^— See  Lacas- 
sagne  v.  Ghapuis  (1892)  144  U.  S.  119, 
12  Sup.  Ct  659,  36  L.  Ed.  368. 

6.  Effect  of  state  statute  relating  to 
remedies.— See  Mason  v.  Boom  Co.  (G. 
G.  1858)  Fed.  Gas.  No.  9,232. 

7.  Injunction  In  aid  ot  actions  or  pro- 
oeedlngs.— See  Greater  New  York  Film 
Rental  Go.  v.  Biograph  Co.  (1912)  203 
Fed.  39.  121  C.  G.  A.  375;  Sunset  Tele- 
phone &  Telegraph  Go.  v.  City  of  Eure- 
ka (G.  G.  1903)  122  Fed.  960. 

8.  Mandatory  Injunctions.— Courts  of 
equity  have  power,  and  it  is  often  their 
duty,  to  issue  mandatory  injunctions. 
Ex  parte  Lennon  (1897)  17  S.  Ct.  658, 
166  V.  S.  548,  41  L.  Ed.  1110  (affirming 
judgment  [1894]  64  Fed.  320,  12  G.  G. 
A.  134;  Love  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  [1911]  185  Fed.  321,  107  C.  G. 
A.  403,  affirming  orders  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  Love  [C.  G.  1909] 
174  Fed.  59,  and  Missouri,  K.  &  T.  Ry. 
Go.  V.  Same  [G.  G.  1910]  177  Fed.  493, 
and  writ  of  certiorari  denied  West  v. 
Atchison,  T.  &  S.  F.  R.  Co.  [1911]  31 
S.  Ct.  721,  220  U.  S.  618,  55  L.  Ed. 
612) ;  Parsons  v.  Marye  (0.  G.  1885) 
23   Fed.  113. 

Where  respondent,  under  claim  of 
right,  enters  by  force  on  property  in 
the  possession  and  management  of  com- 
plainant, end  drives  him  away,  and  as' 
sumes  control  of  the  same,  an  order 
restraining  respondent  from  interfering 
with  complainant's  management  and 
control  will  not  be  modified,  though  in 
its  practical  operation  it  is  mandatory, 
and  necessitates  affirmative  action  on 
the  part  of  the  respondent  in  surrender- 
ing the  possession  he  had  thus  attained. 
Pokegama  Sugar-Pine  Lumber  Go.  v. 
Klamath  River  Lumber  &  Improvement 
Go.  (C.  C.  1898)  86  Fed.  528. 

A  court  of  equity  has  power  to  grant 
a   mandatory  injunction   restraining  a 


water  company  from  refusing  to  supply 
water  to  a  complainant  on  the  same 
terms  it  is  supplied  to  others,  where  it 
clearly  appears  from  the  facts  that 
such  refusal  is  an  unlawful  discrimina- 
tion, and  that  the  injunction  is  the  only 
adequate  remedy  available  to  complain- 
ant. Wiemer  v.  Louisville  Water  Go. 
(C.  C.  1903)  130  Fed.  251. 

Equity  will  not  award  a  mandatory 
injunction  to  compel  the  specific  per- 
formance of  an  executory  contract,  the 
scope  and  terms  of  which  constitute 
the  subject-matter  in  dispute,  until  fair- 
ly open  to  controversy.  Winton  Motor 
Carriage  Co.  v.  Curtis  Pub.  Co.  (D.  G. 
1912)  19C  Fed.  906. 

The  character  of  an  injunction,  as  to 
whether  it  is  mandatory  or  preventive, 
is  determined  by  the  situation  at  the 
time  of  the  filing  of  the  bill  therefor, 
and  the  right  of  a  riparian  owner  on  a 
navigable  waterway  to  a  preliminary 
injunction  to  restrain  the  obstruction  of 
such  waterway  by  a  bridge,  which  was 
not  standing  when  the  bill  was  filed, 
is  not  afTccted  by  the  fact  that  it  had 
been  temporarily  removed  and  was 
thereafter  replaced,  so  that  the  injunc- 
tion would  be  mandatory  in  effect.  Car- 
ver V.  San  Pedro,  U  A.  &  S.  L.  R.  Co. 
(C.  C.  1906)  151  Fed.  334. 

The  object  of  a  preliminary  injunc- 
tion is  to  preserve  the  status  which 
exists  at  the  time  the  bill  is  filed,  and 
a  mandatory  injunction  will  not  be 
granted  on  a  preliminary  hearing,  ex- 
cept in  rare  instances  and  in  a  clear 
case.  American  Lead  Pencil  Co.  v. 
Schneegass  (G.  G.  1910)  178  Fed.  735. 

9.  Granting  successive  injunctions.^ 
See  Saxlehner  v.  Eisner  (1006)  147 
Fed.  189,  77  C.  C.  A.  417  (writ  of  cer- 
tiorari denied  Eisner  v.  Saxlehner  [1906] 
27  S.  Ct.  778,  203  U.  S.  591,  51  L.  Ed. 
331,  affirming  decree  [G.  C.  1905]  140 
Fed.  938) ;  Leverich  v.  City  of  Mobile 
(G.  G.  1903)  122  Fed.  549. 

li.  GROUNDS  OF  RELIEF  IN  GEN- 
ERAL 

10.  Nature  and  existence  of  rights 
requiring  protection.— See  Crane  v.  Mc- 
Coy (C.  G.  1860)  Fed.  Gas.  No.  3,354; 
Mason  v.  Rollins  (C.  C.  18G9)  Fed. 
Gas.  No.  9,252;  Western  Union  Tel. 
Go.  V.  St.  Joseph  &  W.  Ry.  Go.  (G.  G. 
1880)  3  Fed.  430;  Central  Trust  Go.  v. 
WabAsh,  St.  L.  &  P.  Ry.  Co.  (C.  C. 
1885)  25  Fed,  1;  New  York  Exhaust 
Ventilator  Co.  v.  American  Institute  of 
New  York  (C.  C.  18S5)  24  Fed.  501; 
Id.  (1886)  28  Fed.  722;  Texas  &  P. 
Ry.  Co.  V.  City  of  P*aton  Rouge  (G. 
G.  1888)  36  Fed.  845;  Fairfield  Floral 
Go.  V.  Bradbury  (C.  C.  1898)  89  Fed. 
393  ;  Pearson  v.  Parson  (C.  C.  l(K)l) 
108  Fed.  461;  National  I»honograph  Co. 
V.  Schlegel  (G.  G.  1902)  117  Fed.  624, 
decree  reversed  (1904)  128  Fed.  733, 
64  G.  C.  A.  594;  Pennsylvania  Co.  r. 
Lake  Erie  B.  G.  &  N.  Ry.  Co.  (C.  G. 
1905)  146  Fed.  446;  F.  W.  Cook  Brew- 
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ing  Co.  V.  Garber  (O.  C.  1909)  168  Fed. 
942;  Wright  v.  St.  Louis  Sonthwestem 
Ry.  Co.  (C.  C.  1910)  175  Fed.  845;  Sper- 
ry  &  Hntchinson  Co.  v.  Pommer  (D.  C. 
1912)  199  Fed.  309;  Seaboard  Air  Line 
Ry.  v.  Railroad  CoQimissioD  of  Georgia 
(D.  C.  1913)  206  Fed.  181,  decree  af- 
firmed (C.  C.  A.  1914)  213  Fed.  27. 

11.  Actual  or  anticipated  violation  of 
rights.— See  McChord  v.  Cincinnati,  N. 
O.  &  T.  P.  Ry.  Co.  (1902)  22  Sup. 
Ct  165,  183  U.  "S.  483,  46  L.  Ed.  289, 
reversing  decree  Louisville  &  N.  R.  Co. 
V.  McChord  (C.  0.  1900)  103  Fed.  216; 
Vicksburg  Waterworks  Co.  v.  City  of 
Vicksburg  (1902)  22  S.  Ct.  585,  185  U. 
S.  65,  46  L.  Ed.  808;  Bonaparte  v. 
Camden  &  A.  R.  Co.  (C.  C.  1830)  Fed. 
Cas.  No.  1.617;  Spooner  v.  McConnell 
(C.  C.  1838)  Fed.  Cas.  No.  13.245; 
Erie  R.  Co.  v.  Erie  &  W.  Val.  R.  Co. 
(C.  C.  1900)  100  Fed.  808;  Delaware, 
L.  &  W.  R.  Co.  V.  Switchmen's  Union  of 
North  America  (O.  C.  1907)  158  Fed. 
541. 

12.  injuries  sustained  or  anticipat- 
ed—-See  Lake  Erie  &  W.  R.  Co.  v.  City 
of  Fremont,  Ohio  (1889)  92  Fed.  721, 
34  C.  C.  A.  625;  Jenny  v.  Crase  (C.  C. 
1807)  Fed.  Cas.  No.  7,285;  Louisville 
&  N.  R.  Co.  v.  Railroad  Commission  of 
Alabama  (C.  C.  1907)  157  Fed.  944; 
Quinby  v.  City  of  Cleveland,  Ohio  (O. 
O.  1911)  191  Fed.  68. 

13.  Substantial  character  of  right  or 
Injury.— See  Great  Falls  Mfg.  Co.  v. 
Garland  (C.  C.  1885)  25  Fed.  521  (de- 

.  cree  affirmed  [1888]  8  S.  Ct  631,  124 
U.  S.  581.  31  L.  Ed.  527). 

14.  irreparable  Injuries.— See  Kirwan 
V.  Murphy  (1903)  23  S.  Ct.  599, 189  TJ. 
S.  35,  47  L.  Ed.  698;  Beck  v.  Flournoy 
Live-Stock  &  Real-Estate  Co.  (1894) 
65  Fed.  30, 12  C.  C.  A.  497  (appeal  dis- 
missed Flournoy  Live-Stock  &  Real- 
Estate  Co.  V.  Beck  [1895]  16  S.  Ct 
1201,  163  U.  S.  686,  41  L.  Ed.  305); 
Waskey  v.  McNaught  (1908)  163  Fed. 
929,  90  0.  C.  A.  289;  Nashville,  C.  & 
St  L.  Ry.  Co.  V.  McConnell  (O.  O. 
1897)  82  Fed.  65;  Kansas  City  South- 
ern Ry.  Co.  V.  Quigley  (C.  C.  1910)  181 
Fed.  190. 

15.  inadequacy  of  remedy  at  law.^ 

See,  also,  notes  under  §  1244. 

See  Boyce's  Ex'rs  v.  Grundy  (1830) 
28  U.  S.  (3  Pet)  210,  7  L.  Ed.  655; 
Williams  v.  Neely  (1904)  134  Fed.  1, 
67  C.  C.  A.  171,  69  L.  R.  A.  232;  Sew- 
erage and  Water  Board  of  New  Or- 
leans V.  Howard  (1909)  175  Fed.  555, 
99  C.  C.  A.  177;  Goddard  v.  Wilde  (C. 
0.  1883)  17  Fed.  845;  Strang  v.  Rich- 
mond, P.  &  C.  R.  Co.  (C.  C.  1899)  93 
Fed.  71;  St.  Louis  Southwestern  Ry. 
Co.  V.  Stuttgart  &  R  B.  R.  Co.  (0.  0. 
1911)  188  Fed.  374. 

16.  Prevention  of  multiplicity  of 
suitsw— See  Kirwan  v.  Murphy  (1903) 
23  S.  Ct  599,  189  U.  S.  35,  47  L.  Ed. 
698;  Boise  Artesian  Hot  &  Cold  Water 
Co,  V.  Boise  City  (1909)  29  S.  Ct  426, 
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213  U.  S.  276,  53  L.  Ed.  796;  Com- 
mercial  Acetylene  Co.  v.  Avery  Portable 
Lighting  Co.  (1908)  159  Fed.  935,  87 
C.  0.  A.  206;  Mechanics'  Ins.  Ck).  of 
Philadelphia  v.  C.  A.  Hoover  Distilling 
Co.  (1909)  173  Fed.  888,  97  0.  C.  A. 
400,  32  L.  R.  A.  (N.  S.)  940;  Home 
Ins.  Co.  V.  Jones  (1910)  175  Fed.  567, 
99  C.  C.  A.  189;  Parker  ▼.  Winnipiseo- 
gee  Lake  Cotton  &  Woolen  Mfg.  Co. 
(C.  C.  1859)  Fed.  Cas,  No.  10.752; 
Chicago  &  N.  W.  Ry.  Co.  v.  Dey  (C.  C. 
1888)  35  Fed.  866,  1  L.  R.  A-  744; 
Western  Union  Tel.  Co.  v.  Norman  (C. 
C.  1896)  77  Fed.  13  (appeal  dismUsed 
[1896J  17  S.  Ct  1002,  41  L.  Ed.  1182); 
French  v.  Union  Pac.  Ry.  Co.  (0.  a 
1899)  92  Fed.  28;  Dinsmore  v.  South- 
em  Exp.  Co.  (O.  C.  1899)  92  Fed.  714; 
Delaware,  L.  &  W.  R.  Co.  v.  Frank 
(C.  C.  1901)  110  Fed.  689;  Postal 
Cable  Telegraph  Co.  v.  Cumberland 
Telephone  &  Telegraph  (>).  (C.  C. 
1910)  177  Fed.  726;  Kansas  City 
Southern  Ry.  Co.  ▼.  Quigley  (C.  C. 
1910)  181  Fed.  190. 

17.  Objections  to  relief  In  generaliF- 

See  Archer  v.  Greenville  Sand  &  Gravel 
Co.  (1914)  34  S.  Ct  567,  233  U.  S.  60, 
58  L.  Ed.  850,  reversing  judgment 
(1912)  194  Fed.  1020,  114  C.  0.  A. 
664. 

18.  Injunction  InetTectual  or  not  iMne- 
flcial  as  objection  to  relief.— See  TeUer 
V.  U.  S.  (1901)  113  Fed.  463,  51  C.  C. 
A-  297;  Baring  v.  Erdman  (C.  C.  1834) 
Fed.  (3as.  No.  981;  Swift  ▼.  Jenks  (C. 
C.  1884)  19  Fed.  641;  Kamm  v.  Stark 
(C.  0.  1871)  Fed.  Cas.  No.  7,604; 
Home  Ins.  Co.  v.  Nobles  (C.  C.  1894) 
63  Fed.  642;  Continental  Securities  Co. 
v.  Interborough  Rapid  Transit  Co.  (D. 
O.  1913)  207  Fed.  467;  HaUenborg  v. 
Cobre  Grande  Copper  Co.  (1904)  74 
P.  1052,  8  Ariz.  329  (affirmed  [1906) 
26  S.  Ct  236,  200  U.  S.  239,  50  L.  Ed. 
458). 

19.  Injury  to  or  inconvenience  to  de« 
fendant  as  objection  to  reliefd— See  Kir- 
wan V.  Murphy  (1897)  83  Fed.  276.  28 
C.  C.  A.  348  (appeal  dismissed  [1898] 
18  S.  Ct  592.  170  U.  S.  205,  42  L.  Ed, 
1009);  International  Register  Co.  v. 
Recording  Fare  Register  Co.  (1907) 
151  Fed.  199,  80  C.  C.  A.  475;  Ameri- 
can Smelting  &  Refining  Co.  ▼.  God- 
frey (1907)  158  Fed.  225,  89  C.  O.  A. 
139,  14  Ann.  Cas.  8,  writ  of  certiorari 
denied  Utah  ConsoL  Min.  Co.  t.  God- 
frey (1907)  28  S.  Ct  262.  207  U.  8. 
597,  52  L.  Ed.  357;  Shannon  v.  U.  a 
(1908)  160  Fed.  870.  88  O.  0.  A.  52 
(affirming  order  U.  S.  v.  Shannon  [C 
C.  1907]  151  Fed.  863);  McCarthy  ▼. 
Bunker  Hill  &  Sullivan  Mining  &  Con- 
centrating Co.  (1908)  164  Fed.  927, 
92  C.  C.  A.  259  (writ  of  certiorari  de- 
nied [1909]  29  S.  Ct  692.  212  U.  a 
583.  53  L.  Ed.  660);  EIryptok  Co.  T. 
Stead  Lens  Co.  (1911)  190  Fed.  767, 
111  C.  C.  A.  495.  39  L.  R.  A.  (N.  a)  1; 
Cumberland  Telephone  &  Telegraph  C^. 
Y.  United  Electric  Ry.  Co.  (C.  C.  1890) 


Ch.  11) 


THB  JUDICIAL  GODB 


§  1241 


42  Fed.  273,  2  L.  R.  A.  644;  Northern 
Pac.  Ry.  Co.  v.  Gunniiigham  (C.  C. 
1900)  103  Fed.  708. 

20.  Injury  to  or  inconvenience  to 
public  as  objection  to  reiiefw— See  Gum- 
ming V.  Board  of  Education  of  Rich- 
mond County  (1809)  20  S.  Ct  197. 175 
U.  S.  528,  44  L.  Ed.  262;  York  Haven 
Water  &  Power  Co.  v.  York  Haven 
Paper  Co.  (1912)  201  Fed.  270,  119  O. 
C.  A.  508,  reversing  decree  York  Haven 
Paper  Co.  v.  York  Haven  Water  & 
Power  Co.  (C.  C.  1911)  194  Fed.  255; 
Cubbins  v.  Mississippi  River  Commis- 
Bion  (D.  C.  1913)  204  Fed.  299. 

III.  SUBJECTS     OF     PROTECTION 
AND   RELIEF   BY  INJUNCTION 

(A)  Reairaininff   actions    or   legal  pro- 
ceedinffs 

21.  Commencement  or  prosecution  of 
civil  actions  or  proceedings.— See  State 
of  New  York  v.  State  of  Connecticut 
(1790)  4  U.  S.  (4  Dall.)  1;  GaUoway 
V.  Finley  (1^38)  37  U.  S.  (12  Pet.)  264, 
9  L.  Ed.  1079;  Truly  v.  Wanzer  (1847) 
46  IJ.  S.  (5  How.)  141,  12  L.  Ed.  88; 
Patton  V.  Taylor  (1849)  48  U.  S.  (7 
How.)  132,  12  L.  Ed.  637;  Gaines  v. 
Nicholson  (1850)  50  U.  S.  (9  How.) 
356,  13  L.  Ed.  172;  Cage  v.  Cassidy 
(1859)  64  U.  S.  (23  How.)  109,  16  L. 
Ed.  430;  Grand  Chute  v.  Winegar 
(1872)  82  U.  S.  (15  Wall.)  373,  21  L. 
Ed.  174;  Crampton  v.  Zabriskie  (1879) 
101  U.  S.  601,  25  L.  Ed.  1070;  Dietzsch 
V.  Huidekoper  (1880)  103  U.  S.  494, 
26  H  Ed.  497;  Griswold  v.  Hazard 
(1891)  141  U.  S.  260,  11  Sup.  Ct.  972, 
35  I/.  Ed.  678;  Wehrman  v.  ConkUn 
(1894)  155  U.  S.  314,  15  Sup.  Ct.  129, 
39  Lu  Ed.  167;  Camp  v.  Boyd  (1913) 
33  S.  Ct.  785,  229  U.  S.  530,  57  L.  Ed. 
1317,  affirming  decree  (1910)  35  App. 
D.  C.  159;  Texas  &  P.  Ry.  Co.  v. 
Kuteman  (1893)  54  Fed.  547,  4  C.  C. 
A.  503;  Foltz  v.  St  Louis  &  S.  F.  Ry. 
Co.  (1894)  60  Fed.  316,  8  C.  C.  A.  635; 
Burhans  v.  Jefferson  (1898)  76  Fed. 
25,  22  C.  C.  A.  25;  Eureka  &  K.  R.  R. 
Co.  V.  California  &  N.  Ry.  Co.  (1901) 
100  Fed.  509,  48  C.  C.  A.  517  (affirm- 
ing decree  [C.  C.  1900)  103  Fed.  897) ; 
VirginLi-Carolina  Chemical  Co.  v.  Home 
Ins.  Co.  (1902)  113  Fed.  1,  51  C.  C. 
A.  21;  Given  v.  Times-Republican 
Printing  Co.  (1902)  114  Fed.  92,  52  C. 
C.  A.  40;  WUliams  v.  Neely  (1904)  134. 
Fed.  1,  67  C.  C.  A  171,  69  L.  R.  A. 
232;  Gray  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.  (1905)  140  Fed.  337,  72  C.  C.  A 
301;  Campbell  v.  Golden  Cycle  Min.  Co. 
(1905)  141  Fed.  610,  73  C.  C.  A  260; 
Marshall  v.  Bryant  Electric  Co.  (1911) 
185  Fed.  499,  107  C.  C.  A.  599  (affirm- 
ing decree  Bryant  Electric  Co.  v.  Mar- 
shaU  [C.  C.  1909]  169  Fed.  426,  and 
writ  of  certiorari  denied  Marshall  v. 
Bryant  Electric  Co.  [1911]  31  S.  Ct. 
724.  220  U.  S.  622,  55  L.  Ed.  613); 
Kryptok  Co.  v.  Stead  Lens  Co.  (1911) 
190  Fed.  767,  111  C.  C.  A  495,  39  h. 
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R.  A  (N.  S.)  1;  Quintoa  v.  Equitable 
Inv.  Co.  (1912)  196  Fed.  314, 116  C.  C. 
A.  134;  Day  v.  Goodyear  (C.  C.)  Fed. 
Cas.  No.  3.678;  Mutter  v.  Hamilton  (C. 
C.  1805)  Fed.  Cas.  No.  9,974;  Mathews 
V.  Douglass  (C.  C.  1812)  Fed.  Cas.  No. 
9,276;  Ashton  v.  McKim  (C.  C.  1830) 
Fed.  Cas.  No.  584;  Bright  v.  Boyd  (C. 
C.  1841)  Fed.  Cas.  No.  1,875;  Fisher 
V.  Lord  (C.  C.  1848)  Fed.  Cas.  No.  4,- 
821;  Turner  v,  American  Baptist  Mis- 
sionary Union  (C.  C.  1852)  Fed.  Cas. 
No.  14,251;  Segee  v.  Thomas  (C.  C. 
1853)  Fed.  Cas.  No.  12,633;  Lonsdale 
Co.  V.  Moies  (C.  C.  1857)  Fed.  Cas.  No. 
8,496;  Lawrence  v.  Bowman  (C.  C. 
1858)  Fed.  Cas.  No.  8,134;  Asbestos 
Felting  Co.  v.  United  States  &  For- 
eign Salamander  Felting  Co.  (C.  C. 
1878)  Fed.  Cas.  No.  570;  Tscheider  v. 
Biddle  (C.  C.  1877)  Fed.  Cas.  No.  14,- 
210;  Apgar  v.  Christophers  (C.  C. 
1882)  10  Fed.  857;  Szymanski  v.  Zunts 
(C.  C.  1884)  20  Fed.  361;  Pullman 
Palace-Car  Co.  v.  Central  Transp.  Co. 
(C.  C.  1888)  34  Fed.  357;  Smythe  v. 
Henry  (C.  C.  1890)  41  Fed.  705;  Dish- 
ong  V.  Finkbiner  (C.  C.  1891)  46  Fed. 
12;  Chicago.  M.  &  St  P.  Ry.  Co.  v. 
Pullman  Palace-Car  Co.  (C.  C.  1891)  49 
Fed.  409  (reversed  Pullman  Palace- 
Car  Co.  V.  Chicago.  M.  &  St.  P.  Ry.  Co. 
[1893]  56  Fed.  756,  6  C.  C.  A  105); 
Northern  Pac.  R.  Co.  v.  Cannon  (C. 
C.  1892)  49  Fed.  517;  Strait  v.  Na- 
tional Harrow  Co.  (C.  C.  1892)  51  Fed. 
819;  Leverich  v.  City  of  Mobile  (C. 
C.  1903)  122  Fed.  549;  Leigh  v.  Ke- 
wanee  Mfg.  Co.  (C.  C.  1904)  127  Fed. 
990;  Commercial  Acetylene  Co.  v.  Av- 
ery Portable  Lighting  Co.  (C.  C.  1906) 
152  Fed.  642  (order  affirmed  [1908]  159 
Fed.  935,  87  C.  C.  A.  206;  Benziger  v. 
Steinhauser  (C.  C.  1907)  154  Fed.  151; 
Adams  v.  Western  Maryland  R.  Co.  (C. 
C.  1908)  161  Fed.  776;  Howard  v.  Luce 
(C.  C.  1909)  171  Fed.  584;  Kansas 
City  Southern  Ry.  Co.  v.  Quigley  (C. 
C.  1910)  181  Fed.  190;  Bornio  v. 
Stockdale  (D.  C.  1871)  Fed.  Cas.  No. 
1,662;  Gamewell  Fire  Alarm  Telegraph 
Co.  V.  Star  Electric  Co.  (D.  C.  1012) 
199  Fed.  188;  Conklin  v.  Wehrman  (C. 
C.  1889)  38  Fed.  874. 

22.  Restnalnlng  defenses  to  actions 
or  proceedings.— See  Inhabitants  of 
Bernards  Tp.  v.  Stebbins  (1883)  109 
U.  S.  341,  3  Slip.  Ct  252,  27  L.  Ed. 
956;  Streitwolf  v.  Streitwolf  (1901) 
21  S.  Ct  553,  181  U.  S.  179,  45  L.  Ed. 
807;  People's  Pure  Ice  Co.  v.  Trum- 
bull (1805)  70  Fed.  166,  17  C.  C.  A. 
43;  Andrae  v.  Redfield  (C.  C.  1875) 
Fed.  Cas.  No.  367;  Wakelee  v.  Davis 
(C.  C.  1891)  44  Fed.  532;  Cornwall  v. 
Same  (C.  C  1891)  Id.  533  (decree  af- 
firmed Davis  V.  Wakelee  [1895]  15  S. 
Ct  555.  156  U.  S.  680.  39  L.  Ed.  578). 

23.  Actions  or  proceedings  in  same 
court.— See  Ely  v.  Elliott  (C.  C.  1882) 
Fed.  Cas.  No.  4,429a;  Fuentes  v. 
Gaines  (C.  C.  1871)  Fed.  Cas.  No. 
5,145;    Brun  v.  Mann  (1906)  151  Fed. 
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145^  80  O.  O.  A.  518, 12  L.  B.  A-  (N.  S.) 
154. 

24.  Actions  or  proceedings  in  otiier 
courtsw— See  Kessler  v.  Eklred  (1907) 
27  S.  Ct  611,  206  U.  S.  285,  51  L.  Ed. 
1065;  Pazson  v.  Cunningham  (1894) 
63  Fed.  132,  11  C.  0.  A.  Ill;  Good- 
ing V.  Reid,  Murdock  &  Co.  (1910)  177 
Fed.  684,  101  C.  C.  A.  310;  Seefeld  v. 
Duffer  (1910)  179  Fed.  214.  103  C.  C. 
A.  32,  writ  of  certiorari  denied  Duffer 
V.  Seefeld  (1911)  31  S.  Ct  720,  220  U. 
S.  616,  55  L.  Ed.  611;  HaU  v.  Ames 
(1911)  190  Fed.  138,  111  C.  C.  A.  178 
(affirming  decree  [C.  C.  1910]  182  Fed. 
1008);  In  re  White  (C,  C.  1883)  17 
Fed.  723;  Foote  v.  Glenn  (C.  C.  1892) 
52  Fed.  529;  Central  Nat  Bank  v. 
Fitzgerald  (C.  C.  1899)  94  Fed.  16; 
Jesup  y.  Wabash,  St.  L.  &  P.  Ry.  Co. 
(C.  C.  1890)  44  Fed.  663;  Pennsylvania 
R.  Co.  y.  National  Docks  &  N.  J.  J.  C. 
Ry.  Co.  (C.  C.  1893)  58  Fed.  929  (dis- 
tinguishing Erhardt  y.  Boaro  [1885]  5 
S.  Ct,  565,  113  U.  S.  537,  28  L.  Ed. 
1116) ;  Monumental  Say.  Ass*n  of  Bal- 
timore, Md.,  y.  Fentress  (C.  C.  1903) 
125  Fed.  812;  Electric  Vehicle  Co.  y. 
Barney  (C.  C.  1906)  143  Fed.  651; 
Macrum  v.  U.  S.  (1907)  164  Fed.  653, 
83  C.  C.  A.  427. 

25.  Actions  or  proceedings  in  other 
states.— See  Schindelholz  y.  Cullum 
(1893)  55  Fed.  885,  5  C.  C.  A.  293; 
HuU  V.  Burr  (1913)  206  Fed.  1,  124  C. 
C.  A.  135,  rehearing  denied  (1913)  207 
Fed.  543,  125  C.  C.  A.  221;  McCoy  v. 
Marietta  &  C.  R.  Co.  (C.  C.  1882)  Fed. 
Cas.  No.  8,730b;  Eessler  v.  Continental 
Const  &  Imp.  Co.  (C.  C.  1890)  42  Fed. 
258;  Averill  v.  Southern  Ry.  Co.  (C.  O. 
1896)  75  Fed.  736;  Gage  v.  Riyerside 
Trust  Co.  (C.  C.  1898)  86  Fed.  984; 
American  School- Furniture  Co.  v.  J. 
M.  Sander  Co.  (C.  C.  1901)  106  Fed. 
731;  Kirk  v.  U.  S.  (C.  C.  1903)  124 
Fed.  324  (order  affirmed  [1904]  130 
Fed.  112,  64  C.  C.  A.  446);  Western 
Union  Tel.  Co.  v.  Philadelphia,  B.  &  W. 
R.  Co.  (C.  C.  1903)  124  Fed.  974;  W. 
A.  Chapman  &  Co.  v.  Montgomery  Wa- 
ter Power  Co.  (C.  C.  1904)  127  Fed. 
839. 

26.  Coilection  or  enforcement  of  Judg- 
ments.—See      Georgia     y.      Brailsford 

(1792)  2  Dall.  402.  1  L.  Ed.  433;    Id. 

(1793)  2  Dall.  415,  1  L.  Ed.  438;  Par- 
ker V.  Judges  of  Circuit  Court  (1827) 
12  Wheat.  561.  563,  6  L.  Ed.  729;  Ed- 
manson  v.  Best  (1893)  57  Fed.  531.  6 
C.  C.  A.  471;  Skirving  v.  National  Life 
Ins.  Co.  of  MontpeUer  (1894)  59  Fed. 
742,  8  C.  C.  A.  241;  Harman  v.  Har- 
man  (C.  C.  A.  1895)  70  Fed.  894,  17 
C.  C.  A.  479  (reversing  decree  Harmon 
y.  Harmon  [C.  C.  1892]  51  Fed.  113; 
certiorari  dismissed  [1897]  17  S,  Ct, 
994,  41  L.  Ed.  1186);  Central  Trust 
Co.  of  New  York  v.  Evans  (1898)  73 
Fed.  562,  19  C.  C.  A.  563;  Massachu- 
setts Benefit  Life  Ass'n  v.  Lohmiller 
(1896)    74   Fed.   23,  20   O.   O.  A.  274 
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(following  White  v.  Crow  [1884]  4  S. 
Ct  71,  110  U.  a  183,  28  L.  Ed.  113); 
Bradshaw  v.  Miners*  Bank  of  JopUn 
(1897)  81  Fed.  902,  26  C.  C.  A-  673; 
Holton  v.  Davis  (1901)  108  Fed.  138, 
47  C.  C.  A.  246;  Frye-Bruhn  Co.  v. 
Meyer  (1903)  121  Fed.  533,  58  C.  C. 
A.  529;  WiUiams  v.  Neely  (190i)  134 
Fed.  1,  67  C.  C.  A.  171,  69  L.  R.  A 
232;  McSherry  Mfg.  Co.  v.  Dowagiac 
Mfg.  Co.  (1908)  160  Fed.  948.  89  C. 
C.  A.  26  (rehearing  denied  [1908]  163 
Fed.  34,  89  C.  C.  A.  512,  writ  of  cer- 
tiorari denied  Dowagiac  Mfg.  Co.  v. 
McSherry  Mfg.  Co.  [1909]  29  S.  CJt 
694,  214  U.  S.  512,  53  L.  Ed.  1062); 
Order  of  United  Commercial  Travelers 
of  America  v.  BeU  (1911)  184  Fed.  298, 
106  C.  C.  A.  440;  Chapman  v.  Scott 
(C.  C.  1806)  Fed.  Cas.  No.  2,609; 
Greenleaf  v.  Maher  (C.  C.  1807)  Fed. 
Cas.  No.  5,779,  5,780;  Dunlap  v.  Stet- 
son (C.  C.  1827)  Fed.  Cas.  No.  4,164; 
Garey  v.  Union  Bank  (C.  C.  1827)  Fed. 
Cas.  No.  5,241a;  Bell  y.  Cunningham 
(C.  C.  1831)  Fed.  Cas.  No.  1.246:  Cor- 
rie  y.  Jordan  (C.  C.  1869)  Fed.  Cas. 
No.  3,491;  Zerega  v.  McDonald  (C.  C. 
1873)  Fed.  Cas.  No.  18,212;  Amory  v. 
Amory  (C.  C.  1874)  Fed.  Cas.  No. 
335;  Smith  v.  Schwed  (C.  C.  1881)  6 
Fed.  455;  Trefz  v.  Knickerbocker  Life 
Ins.  Co.  of  New  York  (C.  C.  1881)  8 
Fed.  177;  Taylor  v.  Charter  Oak  Life 
Ins.  Co.  (C.  C.  1882)  17  Fed.  566; 
Wickham  v.  Morehouse  (C.  C.  1883) 
16  Fed.  324;  Cotzhausen  y.  Kcrting. 
(C.  C.  1886)  29  Fed.  821  (judgment 
affirmed  [1891]  11  S.  Ct  1019.  140  TJ. 
S.  678,  35  L.  Ed.  754);  Barhorst  v. 
Armstrong  (C.  C  1890)  42  Fed.  2; 
Mills  v.  Scott  (C.  C.  1890)  43  Fed. 
452;  Hill  y.  Gordon  (C.  C.  1891)  45 
Fed.  276  (appeal  dismissed  [1893]  13 
S.  Ct  1047,  149  U.  S.  775,  37  L.  Ed. 
963);  Vetterlein  v.  Barker  (C.  C. 
1891)  45  Fed.  741;  Nelson  v.  First  Nat 
Bank  (C.  C.  1895)  70  Fed.  526;  Black 
v.  Black  (C.  C.  1896)  77  Fed.  785  (writ 
of  error  dismissed  [1898]  18  S.  Ct  940, 
42  L.  Ed.  1208;  Piatt  v.  Threadgill 
(C.  C.  1897)  80  Fed.  192;  Broadis  v. 
Broadis  (C.  C.  1898)  86  Fed.  951; 
Perry  v.  Johnston  (C.  C  1899)  95  Fed. 
322;  Montgomery  Water  Power  Co.  v. 
Chapman  (C.  C.  1904)  128  Fed.  197; 
Brown  v.  Pegram  (C.  C.  1906)  149  Fed. 
515;  Penny  v.  Taylor  (D.  C.  1874) 
Fed.  Cas.  No.  10.957;  Shainwald  v. 
Lewis  (D.  C.  1881)  6  Fed.  766. 

27.  Restraining  execution  levy  or  sale. 

—See  Baker  v.  Glover  (C.  C.  1826) 
Fed.  Cas.  No.  769;  Roach  v.  Hulings 
(C.  C.  1840)  Fed.  Cas.  No.  11.874; 
Sawyer  v.  GiU  (C.  C.  1847)  Fed.  Cas. 
No.  12,399;  Cropper  y.  Coburn  (C.  C. 
1855)  Fed.  Cas.  No.  3.416;  Daly  v. 
ShoriflP  (C.  C.  1871)  Fed.  Cas.  No. 
3,553;  Chafee  v.  Coggshall  (C.  C.  1874) 
Fed.  Cas.  No.  2,571a;  Featherman  v. 
Louisiana  State  Seminary  (C.  C.  1875) 
Fed.  Cas.  No.  4,713;  New  Orleans  v. 
Morris    (C.    C.    1877)    Fed.    Gas.   No. 
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10,182;    Walker  v.  Colby  Wringer  Co. 
(C.  C.  1882)  14  Fed.  517. 

(B)  Protection  of  property  and  rights 
therein  by  injunction 

28.  Particular  property  and  rights 
proteotedw— See  Atwood  v.  The  Port- 
land Co.  (C.  C.  1880)  10  Fed.  283; 
Fargo  V.  Redfield  (C.  C.  1884)  22  Fed. 
373  (following  Southern  Exp.  Co.  v.  St. 
LouiB,  I.  M.  &  S.  Ky.  Co.  [C.  C.  18821 
10  Fed.  210) ;  Atlantic  Dredging  Co.  v. 
Bergen  Neck  Ry.  Co.  (C.  C.  1890)  44 
Fed.  208;  Kennedy  v.  Penn  Iron  & 
Coal  Co.  (C.  C.  1895)  67  Fed.  339. 

Under  St  Md.  1834,  c.  241;  St.  1835, 
c.  395;  St  1838,  c.  396;  and  St  1844, 
c  281;  and  the  instruments  executed 
pursuant  to  those  statutes  by  which  the 
tolls  and  revenues  of  the  Chesapeake  & 
Ohio  Canal  Company  are  mortgaged  to 
the  state  of  Maryland,  to  secure  the  re- 
payment of  money  lent  by  the  state  to 
the  company,  and  the  payment  of  divi- 
dends and  interest  on  the  stock  sub- 
scribed for  by  the  state,  subject,  in  the 
firart  place,  to  the  appropriation  of  so 
much  of  the  tolls  and  revenues  as  is 
necessary  to  keep  the  canal  in  repair, 
to  provide  the  necessary  supply  of  wa- 
ter, and  to  pay  the  salaries  of  officers 
and  annual  expenses,  and,  in  the  sec- 
ond place,  to  a  mortgage  to  trustees  to 
secure  the  payment  of  certain  bonds  of 
the  company, — a  suit  in  equity  may  be 
maintained  by  the  state  and  sueh  trus- 
tees, even  before  the  state  has  taken 
possression  under  its  mortgages,  to  re- 
straiti  a  mere  general  creditor  of  the 
company,  who  at  the  time  of  contract- 
ing his  debt,  had  notice  of  the  provi- 
sions of  the  statutes  and  of  the  mort- 
gages, from  levying  on  money  deposited 
by  the  company  in  a  bank,  and  needed 
to  meet  such  necessary  expenses. 
Brown  v.  State  (1885)  5  S.  Ct  1065, 
114  U.  S.  598,  29  L.  Ed.  233. 

The  receivers  of  a  railroad  filed  a 
bill  in  equity  for  an  injunction  restrain- 
ing another  railroad  company  from  con- 
structing a  spur  track  upon  a  right  of 
way  to  which  it  was  admitted  the  de- 
fendant had  obtained  a  deed  some  four 
years  before,  but  which  it  was  alleged 
it  had  never  used.  Complainants  alleg- 
ed that  they  had  been  authorized  by 
the  state  crossing  board  to  construct  a 
track  across  such  right  of  way,  and 
desired  to  construct  the  same  on  a  dif- 
ferent grade  from  that  on  which  de- 
fendant was  about  to  build  its  track, 
but  did  not  allege  that  they  had  obtain- 
ed the  consent  of  defendant  to  such 
crossing,  or  had  taken  any  steps  to  ac- 
quire the  right  by  condemnation.  Held, 
that  the  bill  stated  no  grounds  for  the 
relief  prayed  for.  Towns  end  v.  Michi- 
gan Cent  R.  Co.  (1900)  101  Fed.  757, 
42  C.  C.  A.  570. 

A  lessee  under  an  oil  and  gasr  lease, 
although  out  of  possession,  may  main- 
tain a  suit  in  equity  in  a  federal  court 
to  protect  his  rights  thereunder  by  en- 
joining the  removal  of  oil  or  gas  from 


the  premises  by  a  claimant  under  an- 
other lease,  the  effect  of  which  would 
be  to  destroy  his  estate,  and,  having 
acquired  jurisdiction  for  that  purpose, 
the  court  may  retain  it  to  settle  the 
question  of  title  as  between  the  par- 
ties and  to  cancel  defendant's  lease  as 
a  cloud  on  complainant's  title.  Logan 
Natural  Gas  &  Fuel  Co.  v.  Great  South- 
ern Gas  &  OU  Co.  (1903)  126  Fed. 
623,  61  C.  C.  A.  359. 

In  a  suit  to  enjoin  the  continuance  of 
a  business  as  a  nuisance,  it  is  not  a  de- 
fense that  the  business  is  in  the  best 
place  possible  for  the  defendant,  or 
that  it  is  conducted  in  a  proper  manner 
with  the  latest  devices,  where  the  evi- 
dence shows  that  when  so  conducted  it 
still  results  in  very  great  damage  to, 
if  not  the  total  destruction  of,  the  prop- 
erty of  complainants,  who  reside  in  the 
vicinity,  and  is  a  menace  to  health; 
the  rights  of  habitation  being  superior 
to  the  rights  of  trade.  American  Smelt- 
ing &  Refining  Co.  v.  Godfrey  (1907) 
158  Fed.  225,  89  C.  C.  A.  139,  14  Ann. 
Cas.  8  (writ  of  certiorari  denied  Utah 
Consol.  Min.  Co.  v.  Godfrey  [19071  28 
S.  Ct  262,  207  U.  S.  697.  52  L.  Ed. 
357). 

The  government,  having  spent  mil- 
lions of  dollars  in  improving  the  De- 
troit river  in  the  vicinity  of  Powder 
House  Island,  and  having  contracts  for 
the  further  improvement  of  the  river, 
contemplating  an  expenditure  of  $6,- 
0(X>,000  more  in  which  improvement 
large  quantities  of  dynamite  have  been, 
and  will  be,  used,  and  dynamite  having 
been  stored  on  such  island  in  various 
quantities  without  protest,  for  more 
than  25  years,  an  injunction  would  only 
be  granted  restraining  the  storage  of 
dynamite  on  tjjie  island  in  such  quantity 
as  to  create  danger  to  complainant, 
who  resided  in  the  vicinity,  or  his  fam- 
ily personally,  or  danger  to  his  proper- 
ty located  at  his  place  of  residence. 
Henderson  v.  Sullivan  (1908)  159  Fed. 
46,  86  C.  C.  A.  236,  16  L.  R.  A.  (N. 
S.)  691,  14  Ann.  Cas.  590. 

Complainant,  the  owner  of  the  sur- 
face of  a  mining  claim  sued  to  quiet  ti- 
tle against  the  owners  of  the  minerals; 
and  they  by  answer  alleged  the  mineral 
ownership,  with  the  right  to  extract  all 
ores  therefrom,  provided  that  the  sur- 
face should  not  be  damaged  or  in  any 
way  interfered  with.  Complainant,  in 
answer  to  defendant's  cross-bill,  alleg- 
ed its  right  to  the  surface  and  all  coun- 
try rock  underlying  the  same  to  a  depth 
of  20  feet,  w^ith  the  right  to  have  the 
same  undisturbed,  damaged,  or  in  any 
way  interfered  with  by  any  of  defend- 
ants' mining  operations.  Held,  that  a 
decree  enjoining  defendants  from  ex- 
tracting the  minerals  in  such  a  way  as 
to  injure  the  surface,  and  requiring 
them  at  all  times  to  protect  the  sur- 
face, was  not  beyond  the  issues,  under 
the  rule  that,  in  rendering  a  final  de- 
cree the  court  may  look  to  all  the 
pleadings  in  the  case  to  determine  the 
issues  created.    Catron  v.  South  Butte 
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Mming  Co.  (1910)  181  Fed.  941,  101 
C.  <5.  A.  405. 

Though  a  writ  of  injonction  may  be 
properly  employed  to  protect  rights  of 
property,  however  great  or  small,  com- 
plicated or  simple,  it  should  not  be 
made  a  vehicle  for  invading  the  legiti- 
mate legislative  province  of  government 
or  a  means  of  establishing  a  system  of 
roles  for  the  regulation  of  the  bnsiness 
of  a  community.  Daniels  v.  Portland 
Gold  Mining  Co.  (1912)  202  Fed.  637, 
121  C.  O.  A.  47,  45  L.  R.  A.  (N.  S.) 
827. 

The  right  set  up  by  a  person  as  a  cit- 
izen of  the  United  States  to  navigate 
navigable  waters,  as  an  abstract  right, 
is  one  which  equity  cannot  protect  from 
violation.  Spooner  v.  McConnell  (C. 
C.  1838)  Fed.  Gas.  No.  13,245. 

Equity  wUl  protect  by  injonction  a 
statutory  right,  where  the  title  of  com- 
plainant is  free  from  doobt.  Mintum 
V.  Lame  (C.  C.  1858)  Fed.  Cas.  No. 
9,646. 

An  injonction  reqoiring  a  party  to  do 
a  particolar  thing,  as  to  surrender  the 
possession  of  certain  premises,  is  nev- 
er allowed  before  final  hearing.  Kamm 
V.  Stark  (C.  C.  1871)  Fed.  Cas.  No. 
7,604. 

A  company  having  prior  right  of  way 
through  a  mountain  gorge  may  enjoin 
intrusion  thereon  by  another  company, 
until  facts  are  shown  making  it  neces- 
sary for  the  second  company  to  come 
on  the  right  of  way.  Denver  &  R.  G. 
Ry.  Co.  V.  Denver,  S.  P.  &  P.  R.  Co. 
(C.  C.  1883)  17  Fed.  867. 

A  party  showing  an  equitable  title  to 
real^  will  be  protected  by  injunction 
against  trespassers,  though  the  location 
of  the  legal  title  has  not  been  fully  de- 
termined. Wilson  V.  Rockwell  (C.  C. 
1886)  29  Fed.  674. 

A  defendant,  properly  served,  may  be 
enjoined  from  committing  waste  upon, 
or  otherwise  impairing  the  value  of, 
property  in  which  the  complainant  is 
interested  even  though  the  property  is 
situated  abroad.  Marshall  v.  TurnbuU 
(C.  C.  1887)  32  Fed  124. 

While  a  court,  having  jurisdiction  of 
defendant,  may  no  doubt  enjoin  him 
from  wasting  or  interfering  with  prop- 
erty, or  asserting  title  thereto,  though 
the  property  be  situated  in  a  foreign 
country,  it  will  not  grant  such  injunc- 
tion, asked  for  on  the  sole  ground  that 
certain  acts  of  the  officials  of  a  foreign 
government,  creating  defendant's  title 
to  the  property,  are  alleged  to  be  void. 
Marshall  v.  TurnbuU  (C.  C.  1888)  34 
Fed.  827. 

In  making  preparations  to  start  up  a 
mill  for  the  reduction  of  gold  and  sil- 
ver ores,  which  had  been  idle  for  a 
number  of  years,  plaintiff  found  the 
water  at  the  settling  tank,  from  which 
the  supply  of  water  for  operating  the 
mill  was  obtained,  contained  a  quanti- 
ty of  tailings,  and  that  after  being 
cleaned  out  the  tailings  and  debris  from 
above  came  into  the  tank  in  such  quan- 
tities as   might,  if  continued,  prevent 
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the  min  from  being  nm.  Thereupon 
plaintiff  demanded  of  defendant,  who 
was  operating  a  mill  above  the  phiin- 
tiff's  on  the  same  creek,  that  he  pre- 
vent his  tailings  from  polluting  the  wa- 
ter, and  was  given  assorance  that  by 
the  time  he  got  ready  to  start  up  this 
would  be  done.  At  the  time  this  suit 
was  commenced  defendant  was  not  dis- 
charging tailings  or  sediment  into  the 
stream  sufficiently  to  interfere  with 
plaintiff*s  using  its  waters  for  his  mill, 
and  had  constructed  a  series  of  reser- 
voirs by  which  he  impounded  the  tail- 
ings, and  prevented  any  injurious  mat- 
ter flowing  from  his  mill  into  the  creek. 
Held,  that  plaintiff  was  not  entitled  to 
an  injunction  restraining  defendant 
from  polluting  the  stream.  Otaheite 
Gold  &  SUver  Min.  &  Mill.  Co.  v.  Dean 
(C.  C.  1900)  102  Fed.  929. 

Plaintiff  brought  suit  to  enjoin  de- 
fendant from  discharging  the  water 
used  in  operating  a  plaser  mine,  brought 
through  a  tunnel  by  defendant,  into  an 
artificial  creek  or  ditch  which  flowed 
through  plaintiff's  farm  and  which  was 
in  some  places  higher  than  the  adjacent 
land,  alleging  damage  from  subirriga- 
tion  and  overflow,  and  the  deposit  of 
mining  debris  on  the  land.  The  pre- 
ponderance of  evidence  was  against  the 
claim  of  injury  from  subirrigation,  and 
tended  to  show  that  the  ditch,  if  kept 
in  proper  repair,  was  sufficient  in  size 
to  carry  the  water  from  the  mine  in 
addition  to  the  natural  flow  therein  at 
ordinary  stages  without  overflowing, 
and  it  was  shown  that  defendant  had 
offered  to  build  levees  where  necessary 
and  to  keep  the  ditch  in  repair  through 
plaintiff's  land,  but  that  plaintiff  refus- 
ed to  permit  it.  It  was  also  shown 
that  he  made  no  objection  while  de- 
fendant was  expending  a  large  sum  in 
constructing  the  tunnel  to  bring  the 
water  to  his  mine.  Held,  that  plain- 
tiff had  no  equity  upon  the  facts  shown 
whi2h  entitled  him  to  an  injunction. 
McCann  v.  Wallace  (C.  C.  1902)  U7 
Fed.   936. 

Where  the  use  made  of  its  property 
by  a  defendant  causes  a  substantial  and 
continuous  injury  to  the  property  of 
complainant,  the  right  of  complainant 
to  protection  in  equity  by  injunction  is 
not  affected  by  the  fact  that  defendant 
has  large  capital  invested  in  its  busi- 
ness, while  the  value  of  complainant's 
property  is  comparatively  small.  Mc- 
Cleery  v.  Highland  Boy  Gold  Min.  Co. 
(C.  C.  1904)  140  Fed.  951. 

Where  two  separately  owned  and  op- 
erated fish  factories  gave  rise  to  such 
offensive  odors  as  to  cause  discomfort 
to  the  occupants  of  a  government  quar- 
antine station,  there  was  no  adequate 
remedy  at  law,  and  the  government  was 
entitled  to  relief  by  injunction.  V.  S. 
v.  Luce  (C.  C.  1905)  141  Fed.  385; 
Same  v.  Brown  (C.  C.  1905)  Id.  423. 

In  a  suit  to  abate  or  restrain  a  nui- 
sance, as  distinguished  from  an  action 
for  damages,  all  persons  maintaining 
structures  or  carrying  on  operations, 
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whose  e£fect  mingles  and  combines  in 
contributing  to  the  injury  to  the  plain- 
tiff's property,  may  properly  be  joined 
as  defendantar,  although  each  transacts 
bis  own  business  separately  and  inde- 
pendently from  the  others.  Ladew  v. 
Tennessee  Copper  Co.  (C.  C.  1910)  179 
Fed.  245  (decree  affirmed  [1910]  31  S. 
Ct.  81,  218  U.  S.  357,  54  L.  Ed.  1069, 
and  Wetmore  v.  Tennessee  Copper  Co. 
[1910]  31  S.  Ct.  84,  218  U.  S.  369,  54 
L.  Ed.  1073). 

The  term  "private  right,"  as  used 
with  reference  to  the  right  of  a  per- 
son to  injunctive  relief,  does  not  mean 
a  particular  monopolistic  right,  but 
one  merely  distinguished  from  "public 
right,"  Long  v.  Southern  Express  Co. 
(D.  C.  1912)  201  Fed,  441  (decree  re- 
versed Southern  Express  Co.  v.  Long 
[1913]  202  Fed.  462,  120  C.  C.  A.  568). 

29.  Title  or  rights  In  doubt  or  dis- 
pute.—See  Alexander  v.  Pendleton 
(1814)  12  U.  S.  (8  Cranch)  462,  3  L. 
Ed.  624;  Orton  v.  Smith  (1855)  59  U. 
S.  (18  How.)  263.  15  L.  Ed.  393;  Er- 
hardt  v.  Boaro   (1885)  113  U.  S.  537, 

5  Sup.  Ct.  565,  28  L.  Ed.  1116  (af- 
firming [1881]  8  Fed.  692);  Brundage 
V.  Deardorf  (1899)  92  Fed.  214,  34  O. 
C.  A.  304;  Eastern  Oregon.  Land  Co. 
V.  Willow  River  Land  &  Irrigation  Co. 
(1912)  201  Fed.  203,  119  C.  C.  A.  437 
(reversing  decree  [C.  C.  1910]  187  Fed. 
466);  St.  Louis,  K.  C.  &  C.  Ry.  Co. 
v.  Dewees  (C.  C.  1885)  23  Fed.  691. 

30.  Establishment  of  title  or  right  by 
action  at  laww— See  Irwin  v.  Dixion 
(1850)  50  U.  S.  (9  How.)  10,  13  L.  Ed. 
25;  Parker  v.  Winnipiseogee  Lake  Cot- 
ton &  Woolen  Mfg.  Co.  (1862)  67  U.  S. 
(2  Black)   545,  17  L.  Ed.  333;    Texas 

6  P.  Ry.  Co.  V.  Interstate  Transp.  Co. 
(1895)  155  U.  S.  585,  15  Sup.  Ct.  228, 
39  L.  Ed.  271  (reversing  [C.  C.  1891] 
45  Fed.  5);  Thomas  v.  Nantahala 
Marble  &  Talc  Co.  (1893)  58  Fed.  485. 

7  C.  C.  A.  330;  Craft  v.  Lathrop  (C. 
C.  1851)  Fed.  Cas.  No.  3,318;  Chees- 
man  v.  Shreve  (C.  C.  1888)  37  Fed. 
36;  St.  Louis  Min.  &  Mill.  Co.  v. 
Montana  Min.  Co.  (C.  C.  1893)  58 
Fed.  129;  Lownsdale  v.  Gray's  Harbor 
Boom  Co.  (C.  C.  1902)  117  Fed.  983; 
Eastern  Oregon  Land  Co.  v.  Willow 
River  Land  &  Irrigation  Co,  [C.  C. 
1910]  187  Fed.  466  (decree  reversed 
[C.  C.  A.  1912]  201  Fed.  203). 

-  31.  Protection  pending  litigation  as 
to  title  or  right.— See  Georgia  v.  Brails- 
ford  (1792)  2  U.  S.  (2  Dall.)  402,  1  L. 
Ed.  433;  Id.  (1793)  2  U.  S.  (2  DaU.) 
415,  1  L.  Ed.  438;  Cecil  Nat.  Bank  v. 
Thurber  (1894)  69  Fed.  913,  8  C.  C.  A. 
365  (reversing  decree  Thurber  v.  Cecil 
Nat  Bank  [C.  C.  1892]  52  Fed.  513); 
Buskirk  v.  King  (1896)  72  Fed.  22,  IS 
C.  C.  A.  418;  Allison  v.  Corson  (1898) 
88  Fed.  581,  32  C.  C.  A,  12;  Pittsburg, 
S.  &  W.  R.  Co.  V.  Fiske  (1903)  123 
Fed.  760,  60  C.  C.  A.  621;  American 
Can  Co.  V.  Williams  (1907)  153  Fed. 
882,  82  0.  C.  A.  628;   Montana  Mining 


Co.  V.  SL  Louis  Mm.  &  MiU.  Co.  of 
Montana  (1909)  168  Fed.  514,  93  C.  C. 
A.  536;  Buchanan  Co.  v.  Adkins  (1909) 
175  Fed.  692,  99  C.  C.  A.  246;  Louis- 
ville &  N.  R.  Co.  V.  Western  Union 
Telegraph  Co.  (1913)  207  Fed.  1,  124 
C.  0.  A.  573  (affirming  order  Western 
Union  Telegraph  Co.  v.  Louisville  &  N. 
R.  Co.  [D.  C.  1913]  201  Fed.  946>; 
Western  Union  Tel.  Co.  v.  St.  Joseph 
&  Western  Ry.  Co.  (C.  C.  1880)  3  Fed. 
430;  WUkinson  v.  Tilden  (C.  C.  1881) 
9  Fed.  683  (citing  and  approving  U.  S. 
V.  Duluth  [C.  C.  1870]  Fed.  Cas.  No. 
15,001);  Crellin  v.  Ely  (C.  C.  1882) 
13  Fed.  420;  iEtna  Nat.  Bank  v.  Man- 
hattan Life  Ins.  Co.  <C.  C.  1885)  24 
Fed.  769;  Western  Union  Tel.  Co.  v. 
City  of  New  York  (C.  C,  1889)  38  Fed. 
552,  3  L.  R.  A.  440;  Northern  Pac.  R. 
Co.  V.  City  of  Spokane  (C.  C.  1892)  52 
Fed.  428  (decree  affirmed  [1894]  64 
Fed.  506,  12  C.  C.  A.  246) ;  St.  Louis 
Min.  &  Mill.  Co.  v.  Montana  Min.  Co., 
(C.  C.  1893)  58  Fed.  129  (following 
Erhardt  v.  Boaro  [1885]  6  S.  Ct  565, 
113  U.  S.  537,  28  L.  Ed.  1116) ;  Daniels 
V.  Lazarus  (C.  C.  1894)  65  Fed.  718; 
La  ChapeUe  v.  Bubb  (C.  C.  1895)  69 
Fed.  481;  McLure  v.  Sherman  (C.  C. 
1895)  70  Fed.  190;  Rainey  v.  H.  C. 
Frick  Coke  Co.  (C.  C.  1896)  73  Fed. 
389;  Sheriff  v.  Turner  (C.  C.  1902)  119 
Fed.  782;  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.  (C.  C.  1903)  120 
Fed.  981  (decree  reversed  [1903]  123 
Fed.  33,  59  C.  C.  A.  113) ;  Paul  Steam 
System  Co.  v.  Paul  (O.  C.  1904)  129 
Fed.  757;  Hoy  v.  Altoona  Midway  Oil 
Co.  (C.  C.  1905)  136  Fed.  483;  VUla- 
mil  V.  Hirsch  (C.  C.  1906)  143  Fed. 
654;  Carpenter  v.  BjioUwood  Cemetery 
(C.  C.  1911)  188  Fed.  856;  Freeman  v. 
New  Jersey  Portland  Cement  Co.  (D. 
C.  1913)  207  Fed.  699  (order  affirmed 
New  Jersey  Portland  Cement  Co.  v. 
Freeman  [C.  C.  A.  1914]  211  Fed. 
1021). 

32.  Restraining  sale  or  conveyance.^ 
See  Fairfax  v.  Hopkins  (C.  C.  1817) 
Fed.  Cas.  No.  4,614;  Piatt  v.  McClure 
(C.  C.  1847)  Fed.  Cas.  No.  11,218; 
Western  Division  of  Weste4^n  N.  C.  R. 
Co.  V.  Drew  (C.  C.  1877)  Fed.  Cas.  No. 
17,433;  West  Portland  Homestead 
Ass»n  V.  Lownsdale  (D.  C.  1883)  17 
Fed.  614. 

33.  Transfer  or  pledge  of  corporate 
stoclcw— See  Hower  v.  Weiss  Malting  & 
Elevator  Co.  (1893)  55  Fed.  356,  5  C. 
C.  A.  129;  Hunnewell  v.  New  York 
Cent  &  H.  R.  R.  Co.  (C.  C.  1911)  196 
Fed.  543. 

34.  Transfer  of  securities  or  Instru- 
ments for  payment  of  moneys-See  Os- 
born  V.  Bank  of  United  States  (1824) 
22  U.  S.  (9  Wheat)  738,  6  L.  Ed.  204; 
Monmouth  Inv.  Co.  v.  Means  (1906)  151 
Fed.  159,  80  C.  C.  A.  527;  Mason  v. 
Jones  (C.  C.  1848)  Fed.  Cas.  No.  9,240; 
Union  Pac.  R.  Co.  v.  Lincoln  County  (0. 
0.  1873)  Fed.  Cas.  No.  14,380;    Union 
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rac.  R.  Co.  V.  Merrick  County  (C.  C. 
1874)  Fed.  Cas.  No.  14,383:  New  York 
Construction  Co.  v.  Simon  (C.  C.  1891) 
53  Fed.  1. 

35.  Dealings  In  tickets  of  carriers.^ 

See  Bltterman  v.  Louisville  &  N.  R.  Co. 
(1907  J  28  S.  Ct.  91,  207  U.  S.  205,  52  L. 
Ed.  171,  12  Ann.  Cas.  693  (affirming  de- 
cree, Louisville  &  N.  R.  (3o.  v.  Bitter- 
man  [1906]  144  Fed.  34,  75  C.  C.  A- 192, 
which  modified  [C.  C.  1904]  128  Fed. 
176;  Texas  &  N.  O.  R.  Co.  v.  Bitterman 
[3906]  144  Fed.  46,  75  C.  C.  A.  204); 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Mc- 
Connell  (C.  C.  1897)  82  Fed.  65;  Illi- 
nois Cent.  R.  Co.  v.  Caflfrey  (C.  C. 
190i)  128  Fed.  770;  Pennsylvania  Co. 
V.  Bay  (C.  C.  1906)  150  Fed.  770;  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  McCrary  (C. 
C.  1910)  182  Fed.  401. 

36.  Collection  or  payment  of  money. 
—See  St.  Paul,  M.  &  M.  Ry.  Co.  v. 
Northern  Pac.  R.  Co.  (1892)  49  Fed. 
306,  1  C.  C.  A.  246;  Northern  Pac  R. 
Co.  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (C.  C. 
1891)  47  Fed.  536;  Dulaney  v.  Scudder 
(1899)  94  Fed.  6,  36  C  C.  A.  52;  Em- 
ma Silver  Mining  Co.  v.  Emma  Silver 
Mining  Co.  of  N.  Y.  (C.  C.  1880)  7  Fed. 
401;  Fechheimer  v.  Baum  (C.  C.  1889) 
37  Fed.  167. 

37.  Restraining  fraudulent  convey- 
ances or  transactions.^See  Robb  y. 
Vos  (C.  C.  1888)  36  Fed.  132  (decree 
affirmed  [1894]  15  S.  Ct  4, 155  U.  S.  13, 
39  L.  Ed.  52);  Continental  Ins.  Co. 
V.  Board  of  Fire  Underwriters  of  the 
Pacific  (O.  O.  1895)  67  Fed.  310. 

38.  Trespass  or  Injuries  to  real  prop- 
erty in  general^--See  United  States 
Freehold  Land  &  Emigration  Co.  v.  Gal- 
legos  (1898)  89  Fed.  769,  32  C.  C.  A. 
470;  Pittsburg,  S.  &  W.  R.  Co.  v.  Fiske 
(1903)  123  Fed.  760,  60  G.  C.  A.  621; 
Indian  Land  &  Trust  Co.  v.  Shoenfelt 
(1905)  135  Fed.  484,  68  C.  C.  A.  196; 
Kindred  v.  Union  Pac.  R.  Co.  (1909) 
168  Fed.  648,  94  C.  C.  A.  112  (decree 
affirmed  [1912]  32  S.  Ct  780,  225  U.  S. 
582,  56  L.  Ed.  1216) ;  Eastern  Oregon 
Land  Co.  v.  Willow  River  Land  &  Irri- 
gation Co.  (1912)  201  Fed.  203,  119  C. 
C.  A.  437  (reversing  decree  [C.  C.  1910] 
187  Fed.  466) ;  Perry  v.  Parker  (C.  C. 
1846)  Fed.  Cas.  No.  11,010;  Morse  v. 
O^Rpilly  (C.  C.  1847)  Fed.  Cas.  No.  9,- 
858;  U.  S.  V.  Parrott  (C.  C.  1858)  Fed. 
Cas.  No.  15,998;  U.  S.  v.  Ruggles  (C.  C. 
1861)  Fed.  Cas.  No.  16,204;  Le  Roy  v. 
Wright  (C.  C.  1864)  Fed.  Cas.  No.  8,- 
273;  Chapman  v.  Toy  Long  (C.  C. 
1876)  Fed.  Cas.  No.  2,610;  Louisiana 
State  Lottery  Co.  v.  Fitzpatrick  (C.  C. 
1879)  Fed.  Cas.  No.  8,541;  Nichols  v. 
Jones  (C.  C.  1884)  19  Fed.  855;  I^th- 
am  V.  Northern  Pac.  R.  Co.  (C.  C.  1891) 
45  Fed.  721;  Taylor  v.  Clark  (C.  0. 
1898)  89  Fed.  7;  U.  S.  v.  Rickey  Land  & 
Cattle  Co.  (C.  C.  1908)  164  Fed.  496; 
Cheat  Mountain  Club  v.  West  Virginia 
Pulp  &  Paper  Co.  (D.  C.  1913)  205  Fed. 
195;  Henshaw  v.  Clark  (1859)  14  CaL 
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460;  Lockhart  v.  Leeds  (1900)  63  P.  48, 
10  N.  M.  568  (reversed  [1904]  25  S.  Ct 
76,  195  U.  S.  427,  49  L.  Ed.  263). 

39.  Repeated  or  continuing  trespass- 
es on  real  property^— See  Pittsburg,  S. 
&  W.  R.  Co.  V.  Fiske  (1903)  123  Fed. 
760,  60  0.  C.  A-  621;  Love  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.  (1911)  185  Fed.  321, 
107  C.  C.  A.  403  (affirming  orders  Atch- 
ison, T.  &  S.  F.  Ry.  Co.  v.  Love  [C.  C. 
1909]  174  Fed.  59,  and  Missouri,  K.  & 
T.  Ry.  Co.  V.  Same  [C.  C.  1910]  177 
Fed.  493,  and  writ  of  certiorari  denied 
West  V.  Atchison,  T.  &  S.  F.  R.  Co. 
[1911]  31  S.  Ct  721,  220  U.  S.  618,  55 
L.  Ed.  612);  Evans  v.  Victor  (1913)  204 
Fed.  361,  122  C.  C.  A.  531  (reversmg 
order  [D.  C.  1912]  199  Fed.  504);  Smith 
V.  Bivens  (O.  O.  1893)  56  Fed.  352; 
King  V.  Stuart  (C.  C.  1897)  84  Fed. 
546;  Northern  Pac.  Ry.  Co.  v.  Cunnmg- 
ham  (C.  C.  1900)  103  Fed.  708;  Boeb- 
ling  V.  First  Nat.  Bank  (D.  C.  1887)  30 
Fed.  744;  Baum  v.  LongweU  (D.  C. 
1912)  200  Fed.  450. 

40.  Trespass  or  unlawful  interferenca 
with  mines  or  minerals.— See  Coosaw 
Min.  Co.  V.  Stote  (1892)  12  S.  Ct  689, 
144  U.  S.  550,  36  L.  Ed.  537  (affirming 
State  V.  Coosaw  Min.  Co.  [C.  O.  18911 
47  Fed.  225);  Dimick  v.  Shaw  (1899) 
94  Fed.  266,  36  O.  C.  A-  347;  Oolagah 
Coal  Co.  V.  McCaleb  (1895)  68  Fed.  86, 
15  C.  C.  A.  270;  Erhardt  v.  Boaro  (0. 
C.  1881)  8  Fed.  692,  injunction  restor- 
ed until  final  determination  (1885)  5 
S.  Ct  565,  113  U.  S.  537,  28  L.  Ed. 
1116;  Daniel  v.  Brown  (C.  C.  1888)  33 
Fed.  849;  Montana  Co.  v.  Clark  (0.  C. 
1890)  42  Fed.  626;  Rend  v.  Tenture 
Oil  Co.  (C.  C.  1891)  48  Fed.  248;  St 
Louis  Min.  &'  Mill.  Co.  v.  Montana  IWBn. 
Co.  (C.  C.  1893)  58  Fed.  129;  Silver 
Peak  Mines  v.  Hanchett  (C.  C.  1899)  93 
Fed.  76;  Goldfield  ConsoL  Mines  Co.  v. 
Richardson  (C.  C.  1911)  194  Fed.  198. 

41.  Entry  on  lands  and  diversion  of 
streams  thereon^— See  Baring  v.  Erd- 
man  (C.  C.  1834)  Fed.  Cas.  No.  981; 
Pierson  v.  Elgar  (C.  C.  1834)  Fed.  Cas. 
No.  11,157;  Webb  v.  Portland  Mfg.  Co. 
(C.  C.  1838)  Fed.  Cas.  No.  17,322;  Cole 
Silver  Min.  Co.  v.  Virginia  &  Oold  Hill 
Water  Co.  (C.  C.  1871)  Fed.  Oas.  No. 
2,989. 

42.  Encroachments  by  buildings  or 
other  structures.— See  Ramsay  ▼•  ^^^' 
die  (C.  C.  1807)  Fed.  Cas.  No.  11.5^' 
Osborne  v.  Brooklyn  City  R.  Go.  (0.  C 
1866)  Fed.  Cas.  No.  10,597;  I'lint  v. 
Russell  (C.  C.  1879)  Fed.  Cas.  No- *•' 
876;  Bannse  v.  Northern  Pac  By-  ^* 
(D.  O.  1913)  205  Fed.  328. 

43.  Removal  of  fences  or  oth^r  struc- 
tures.—See  Miocene  Ditch  Co.  -^r.  Jaco^' 
sen  (1906)  146  Fed.  680,  77  C  0.  ^ 
106;  U.  S.  V.  Brighton  Ranche  Co.  l^- 
C.  1885)  26  Fed.  218. 

44.  Cutting  or  removal  of  *^""S*'>C 
See  Graves  v.  Ashbum  (1909)  ^0  ^-^^ 
108,  215  U.  S.  331.  54  L.  Ed.  ^:i7;  Ne»- 
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son  V.  Americas  Mfg.  Go.  (1910)  186 
Fed.  489.  108  O.  C.  A.  467;  Felty  v. 
Vasbinder  (1912)  196  Fed.  209,  116  C. 
C.  A.  41:  Wood  v.  Braxton  (C.  C.  1892) 
54  Fed.  1005;  U.  S.  v.  Southern  Pac. 
R.  Co.  (O.  0.  1893)  55  Fed.  566;  Ul- 
man  v.  Ritter  (0.  C.  1896)  72  Fed.  1000, 
decree  affirmed  Ritter  v.  Ulman  (1897) 
78  Fed.  222,  24  O.  C.  A.  71;  U.  S.  v. 
Guglard  (C.  C.  1897)  79  Fed.  21;  King 
V.  Stnart  (C.  O.  1897).  84  Fed.  546; 
King  V.  CampbeU  (C.  C.  1898)  86  Fed. 
814;  Kilgore  v.  Norman  (C.  0.  1902) 
119  Fed.  1006;  WaUuIa  Pac.  Ry.  Co.  v. 
PorUand  &  S.  Ry.  Co.  (C.  C.  1906)  154 
Fed.  902;  U.  S.  v.  W.  T.  Mason  Lum- 
ber Co.  (C.  C.  1909)  172  Fed.  714; 
Bettes  V.  Brower  (D.  C.  1911)  184  Fed. 
342. 

45.  Destruction  of  crops  and  trees  by 
smelting  operations^— See  Mountain 
Copper  Co.  v.  U.  S.  (1906)  142  Fed. 
625,  73  C.  C.  A.  621,  appeal  dismissed 
U.  S.  V.  Mountain  Copper  Co.  (1908) 
29  S.  Ct.  685,  212  U.  S.  587,  53  L.  Ed. 
662;  American  Smelting  &  Refining  Co. 
V.  Godfrey  (1907)  158  Fed.  225,  89  C. 
C.  A.  139,  14  Ann.  Cas.  8,  writ  of  cer- 
tiorari denied  Utah  Consol.  Min.  Co.  v. 
Godfrey  (1907)  28  S.  Ct.  262,  207  U. 
S.  597.  52  L.  Ed.  357;  McCIeery  v. 
Highland  Boy  Gold  Min.  Co.  (C.  C. 
1904)  140  Fed.  951;  Bliss  v.  Anaconda 
Copper  Min.  Co.  (0.  C.  1909)  167  Fed. 
342,  judgment  affirmed  Same  v.  Washoe 
Copper  Co.  (1911)  186  Fed.  789.  109 
C.  C.  A.  133. 

46.  injuries  to  trade  or  business.^ 
See  Shaver  v.  Heller  &  Merz  Co.  (1901) 
108  Fed.  821,  48  C.  C.  A.  48,  65  L.  R 
A.  878,  affirming  decree  Heller  &  Merz 
Co.  V.  Shaver  (C.  C.  1900)  102  Fed. 
882;  Adriance,  Piatt  &  Co.  v.  National 
Harrow  Co.  (1903)  121  Fed.  827,  58  C. 
C.  A.  163;  Sailors'  Union  of  the  Pacific 
V.  Hammond  Lumber  Co.  (1907)  156 
Fed.  450,  85  C.  C.  A.  16,  writ  of  cer- 
tiorari denied  (1908)  28  S.  Ct.  567,  208 
U.  S.  615,  52  L.  Ed.  646;.  Baker- White - 
ley  Coal  Co.  v.  Baltimore  &  O.  R.  Co. 
(1911)  188  Fed.  405,  110  C.  C.  A.  234, 
reversing  decree  (C.  C.  1010)  176  Fed. 
632;  North  v.  Peters  (1891)  138  U.  S. 
271,  11  Sup.  Ct.  346,  34  L.  Ed.  936; 
Daly  v.  Sheriff  (C.  C.  1871)  Fed.  Cas. 
No.  3,553;  Citizens*  Light,  Heat  & 
Power  Co.  v.  MontgomeiT  Light  &  Wa- 
ter Power  Co.  (C.  C.  1009)  171  Fed. 
553;  Spaulding  v.  Evenson  (C.  C.  1906) 
149  Fed.  913,  order  affirmed  (1907)  150 
Fed.  517,  82  C.  C.  A.  263.  9  L.  R.  A. 
(N.  S.)  904;  Fonotipia  Limited  v.  Brad- 
ley (C.  C.  1909)  171  Fed.  951;  New 
York  Phonograph  Co.  v.  Jones  (C.  C. 
1903)  123  Fed.  197;  Sperry  &  Hutchin- 
son Co.  V.  Mechanics*  Clothing  Co.  (C. 
0. 1904)  135  Fed.  833;  Sperry  &  Hutch- 
inson Co.  V.  Mechanics'  Clothing  Co. 
(C.  C.  1904)  128  Fed.  1015;  Same  v. 
Temple  (C.  C.  1906)  137  Fed.  992; 
Merchants'  Syndicate  Catalog  Co.  v. 
Retailers'  Factory  Catalog  Co.  (jD,  0. 
1913)  206  Fed.  545. 


(CJ  Protecti<m  of  coniraoia  and  riffhis 
thereunder 

47.  Disclosure  or  use  of  trade  secrets. 
—See  S.  Jarvis  Adams  Co.  v.  Knapp 
(1903)  121  Fed.  34,  58  C.  C.  A.  1; 
C.  F.  Simmons  Medicine  Co.  v.  Sim- 
mons (C.  C.  1897)  81  Fed.  163;  Hart- 
man  v.  John  D.  Park  &  Sons  Co.  (C. 
C.  1906)  145  Fed.  358,  decree  reversed 
John  D.  Park  &  Sons  Co.  v.  Hartman 
(1907)  153  Fed.  24,  82  C.  C.  A.  158. 
writ  of  certiorari  denied  Hartman  v. 
John  D.  Park  &  Sons  Co.  (1008)  29 
Sup.  Ct.  689,  212  U.  S.  588,  53  L. 
Ed.  662;  H.  B.  Wiggins  Sons*  Co.  v. 
Cott-A-Lap  Co.  (C.  C.  1909)  169  Fed. 
150;  Philadelphia  Extracting  Co.  v. 
Keystone  Extracting  Co.  (C.  C.  1910) 
176  Fed.  830;  American  Lead  Pencil 
Co.  V.  Schneegass  (C.  C.  1910)  178  Fed. 
735;  S.  S.  White  Dental  Mfg.  Co.  v. 
MitcheU  (C.  C.  1911)  188  Fed.  1017. 

48.  Contracts  enforceable  in  gonerai. 

—See  Kinsman  v.  Parkhurst  (1855)  59 
U.  S.  (18  How.)  289,  15  L.  Ed.  385; 
Johnson  v.  St  Louis,  I.  M.  &  S.  Ry. 
Co.  (1891)  141  U.  S.  602,  12  Sup.  Ct. 
124;  York  Haven  Water  &  Power  Co. 
V.  York  Haven  Paper  Co.  (1912)  201 
Fed.  270,  119  C.  C.  A.  508,  reversing 
decree  York  Haven  Paper  Co.  v.  York 
Haven  Water  &  Power  Co.  (C.  C. 
1911)  194  Fed.  255;  Pullman  Palace- 
Car  Co.  V.  Texas  &  P.  R.  Co.  (C.  C. 
1882)    11  Fed.  625. 

49.  Negative  or  restrictive  covenants 
or  stipulations.— See  Chicago  &  A.  Ry. 
Co.  V.  New  York,  L.  E.  &  W.  R.  Co. 
(C.  C.  1885)  24  Fed.  516;  General 
Electric  Co.  V.  Westinghouse  Electric 
Co.  (C.  C.  1907)  151  Fed.  664;  Mont- 
gomery Light  &  Power  Co.  v.  Mont- 
gomery Traction  Co.  (C.  C  1911)  191 
Fed.  657;  Reece  Folding  Mach.  Co. 
V.  Earl  &  Wilson  (D.  C.  1913)  205  Fed. 
539. 

50.  B readies  of  contracts  which  may 
be  restrained^-See  Karrick  v.  Hanna- 
man  (1897)  18  S.  Ct,  135,  168  U.  S. 
328,  42  L.  Ed.  484;  Board  of  Trade 
of  Chicago  v.  Christie  Grain  &  S.  Co. 
(1905)  25  Sup.  Ct.  637,  638,  198  U.  S. 
236,  49  L.  Ed.  1031;  Leavitt  v.  Wind- 
sor Land  &  Investment  Co.  (1893)  54 
Fed.  439,  4  C.  C.  A.  425;  Shubort  v. 
Woodward  (1909)  167  Fed.  47,  92  C. 
C.  A.  509;  Sewerage  &  Water  Board 
of  New  Orleans  v.  Howard  (1909)  175 
Fed.  555,  99  C.  C.  A.  177;  United  Cigar- 
ette Mach.  Co.  V.  Winston  Cigarette 
Mach.  Co.  (1912)  194  Fed.  947,  114 
C.  C.  A.  583;  Sloo  v.  Law  (C.  C.  1849) 
Fed.  Cas.  No.  12,956;  Columbus,  P.  & 
I.  R.  Co.  V.  Indianapolis  &  B.  R.  Co. 
(C.  C.  1853)  Fed.  Cas.  No.  3,047; 
Singer  Sewing-Mach.  Co.  v.  Union  But- 
ton-Hole &  Embroidery  Co.  (C.  C. 
1873)  Fed.  Cas.  No.  12,904;  St.  Louis, 
A.  &  T.  H.  R.  Co.  y.  Indianapolis  & 
St.  L.  R.  Co.  (0.  C.  1879)  Fed.  Cas. 
No.  12,236,  12,237;  Dinsmore  v.  Louis- 
ville, C.  &  L.  Ry.  Co.  (C.  'C.  1880)  2 
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Fed.  465;  McCauU  v.  Braham  (C.  C, 
1883)  16  Fed.  37;  Goddard  v.  WUde 
(C.  C.  1883)  17  Fed.  845;  Chicago  & 
A.  Ry.  Co.  V.  New  York.  L.  E.  &  W.  R. 
Co.  (C.  C.  1885)  24  Fed.  516;  Alpers  v. 
City  and  County  of  San  Francisco  (C. 
C.  1887)  32  Fed.  503;  Babcock  &  Wil- 
cox Co.  V.  World's  Columbian  Exposi- 
tion Co.  (C.  C.  1893)  54  Fed.  214;  U. 
S.  V.  World's  Columbian  Exposition  (O. 
C.  1893)  56  Fed.  630;  reversed  in 
World's  Columbian  Exposition  v.  U.  S. 
(1893)  56  Fed.  654,  6  C.  C.  A.  58;  Mil- 
ler V.  O'Boyle  (C.  C.  1898)  89  Fed. 
140;  Strang  v.  Richmond,  P.  &  C.  R. 
Co.  (C.  C.  1899)  93  Fed.  71;  General 
Electric  Co.  v.  Westinghouse  Electric 
&  Mfg.  Co.  (C.  C.  1906)  144  Fed.  458; 
Acker,  Merrall  &  Condit  Co.  v.  McGaw 
(C.  C.  1906)  144  Fed.  864;  Malvern  & 
F.  V.  R.  Co.  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (C.  C.  1910)  182  Fed.  685;  North 
Fork  Water  Co.  v.  Medland  (C.  C. 
1911)  187  Fed.  163;  Montgomery  Light 
&  Power  Co.  v.  Montgomery  Traction 
Co.  (C.  C.  1911)  191  Fed.  657. 

51.  Contracts  for  personal  services.^ 
See  McCauU  v.  Braham  (C.  C.  1883)  16 
Fed.  37;  Metropolitan  Exhibition  Co. 
V.  Ewing  (C.  C.  1890)  42  Fed.  198,  7 
L.  R.  A.  381;  Boyer  v.  Western  Union 
Tel.  Co.  (C.  C.  1903)  124  Fed.  246; 
Comstock  V.  Lopokowa  (C.  O.  1911) 
190  Fed.  599. 

Defendant,  an  acrobatic  performer, 
whose  performances  could  not  be  re- 
placed, contracted  to  perform  for  plain- 
tiff during  the  winter  seasons  of  1908 
and  1909  for  $300  per  week;  plain- 
tiff at  his  option  being  entitled  to  renew 
the  contract  for  the  seasons  of  1910 
and  1911,  and  defendant  agreeing  not  to 
present  any  act  for  any  other  person 
than  plaintiff,  without  his  consent,  dur- 
ing the  term  of  the  contract  or  renew- 
al. Held  that,  defendant  having  made 
a  new  contract  with  plaintiff's  principal 
competitor  for  a  term  beginning  March 
22,  1909,  plaintiff  was  entitled  to  an  in- 
junction restraining  her  from  perform- 
ing for  any  other  than  plaintiff  dur- 
ing the  remainder  of  the  seasons  of 
1908,  1909,  and  1910;  plaintiff  having 
exercised  his  option  to  renew  the 
agreement  for  the  latter  season.  Keith 
V.  KeUermann  (C.  0.  1909)  169  Fed. 
196. 

52.  Contracts  In  restraint  of  trade- 
See  American  Preservers'  Co.  v.  Nor- 
ris  (C.  C.  1890)  43  Fed.  711,  appeal 
dismissed  (1894)  15  S.  Ct.  1037,  159 
U.  S.  24o,  40  L.  Ed.  141;  Harrison  v. 
Glucose  Sugar  Refining  Co.  (1902)  116 
Fed.  304,  53  C.  C  A.  484,  58  L.  R. 
A.  915;  National  Fireproofing  Co.  v. 
Mason  Builders'  Ass'n  (1909)  169  Fed. 
259,  94  C.  C.  A.  535,  26  L.  R.  A.  (N. 
S.)  148;  Merz  Capsule  Co.  v.  United 
States  Capsule  Co.  (C.  C.  1895)  67 
Fed.  414,  decree  affirmed  McCutcheon 
V.  Merz  Capsule  Co.  (1898)  71  Fed. 
787,  19  C.  C.  A.  108,  31  L.  R.  A.  415; 
National   Phonograph   Co.   v.   Schlegel 

(1928) 


(C.  C.  1902)  117  Fed.  624,  decree  re- 
versed (1904)  128  Fed.  733,  64  C.  0. 
A.  594;  Dr.  Miles  Medical  Co.  v. 
Goldthwaite  (C.  C.  1904)  133  Fed.  794; 
A.  Booth  &  Co.  V.  Davis  (C.  C.  1904) 

127  Fed.  876,  order  modified  Davis  t 
A.  Booth  &  Co.  (1904)  131  Fed.  31,  65 
0.  C.  A.  269,  writ  of  certiorari  denied 
(1904)  25  S.  Ot.  793,  195  U.  S.  636,  49 
L.  Ed.  355;  Camors-McConnell  Co.  v. 
McConnell  (C.C.  1905)  140  Fed.  412, 
judgment  affirmed  McConnell  v.  Cam- 
ors-McConnell Co.  (1906)  140  Fed.  987, 
72  C.  C.  A.  681;  General  Electric  Co. 
V.  Westinghouse  Electric  &  Mfg.  C3o. 
(C.  C.  1906)  144  Fed.  458;  Wells  & 
Richardson  Co.  v.  Abraham  (C.  C. 
1906)  146  Fed.  190,  order  affirmed 
(1906)  149  Fed.  408,  79  C.  C.  A.  228. 

53.  Covenants  as  to  use  of  premises. 

—See  Clum  v.  Brewer  (C.  C.  1856) 
Fed.  Cas.  No.  2,910;  Pullman  Palace- 
Car  Co.  V.  Texas  &  P.  R.  Co.  (C.  C. 
1882)  11  Fed.  625;  Chicago  &  A,  Ry. 
Co.  V.  New  York,  L.  E.  &  W.  R.  Co. 
(C.  C.  1885)  24  Fed.  516;  Texas  &  P. 
Ry.  Co.  V.  City  of  Baton  Rouge  (C.  C. 
1888)  36  Fed.  845;  McBee  v.  Samp- 
son (C.  C.  1895)  66  Fed.  418;  Poke- 
gama  Sugar  Pine  Lumber  Co.  v.  Ella- 
math  River  Lumber  &  Improvement 
Co.  (O.  C.  1899)  96  Fed.  34. 

54.  inducing  breach  of  contractd— See 

Bobbs-Merrill  Co.  v.  Straus  (1906)  147 
Fed.  15,  77  C.  C.  A.  607,  15  L.  R,  A. 
(N.  S.)  766,  affirming  decree  (C.  0. 
1905)  139  Fed.  155,  and  decree  affirm- 
ed (1908)  28  S.  Ct.  722,  210  U.  S.  339. 
52  L.  Ed.  1086;  WeUs  &  Richardson 
Co.  V.  Abraham  (1906)  149  Fed.  408, 
79  C.  C.  A.  228;  Iron  Molders'  Union 
No.  125  of  Milwaukee,  Wis.,  v.  Allis- 
Chalmers  Co.  (1908)  166  Fed.  45,  91 
C.  C.  A.  aSl,  20  L.  R.  A.  (N.  S.)  315; 
American  Malting  Co.  v.  Keitel  (1913) 
209  Fed.  351,  126  C.  C.  A.  277;  Nash- 
ville, C.  &  St.  L.  Ry.  Co.  V.  McConneU 
(C,  C.  1897)  82  Fed.  65;  Proctor  & 
Collier  Co.  v.  Mahin  (C.  C.  1899)  93 
Fed.  875;  Sperry  &  Hutchinson  Co.  v. 
Mechanics'  Clothing  Co.    (C.  C.  1904) 

128  Fed.  800;  Dr.  MUes  Medical  Co. 
V.  Piatt  (C.  C.  1906)  142  Fed.  608; 
Same  v.  Jaynes  Drug  Co.  (C.  C.  1906) 
149  Fed.  838;  Sperry  &  Hutchinson 
Co.  V.  Louis  Weber  &  Co.  (C.  C.  1908) 
161  Fed.  219;  Sperry  &  Hutchinson 
Co.  V.  Pommer  (D.  C.  1912)  199  Fed. 
309. 

(D)  Protection  of  corporate  property 
and  interests  therein 

55.  Infringement  of  corporate  fran- 
chise—See Osborn  v.  Bank  of  the  U. 
S.  (1824)  22  U.  S.  (9  Wheat)  738,  6 
L.   Ed.   204. 

56.  Exercise  or  misuse  of  corporate 
powers.— See  Zabriskie  v,  Cleveland,  C. 
&  C.  R.  Co.  (1859)  64  U.  S.  (23  How.) 
881,  16  L.  Ed.  488;  Stevens  ▼.  Mis- 
souri, K.  &  T.  Ry.  Co.  (1901)  106  Fed. 
771,  45  C.  C.  A.  611;  Du  Pont  v.  North- 
em  Pac.  R.  Co.  (C.  a  1883)  18  Fed. 
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467;    Mackintosh  v.  Flint  &  P.  M.  R. 
Co.  (G.  C.  1888)  34  Fed.  582. 

57.  Management  of  corporate  affairs 
or  basiness.— See  Pollock  y.  Farmers' 
Loan  &  Trust  Co.  (1891)  15  S.  Ct.  673, 
679,  157  U.  S.  429,  39  L.  Ed.  759; 
Stockton  v.  Rnssell  (1893)  54  Fed.  224, 
4  C.  C.  A.  300;  Brown  v.  Pacific  Mail 
S.  S.  Co.  (C.  O.  1867)  Fed.  Cas.  No. 
2,025;  Converse  v.  Dimock  (C.  C.  1884) 
22  Fed.  573;  WeUs,  Fargo  &  Co.  v. 
Northern  Pac.  Ry.  Co.  (C,  C.  1884)  23 
Fed.  469;  Woodruff  v.  Dubuque  &  S. 
C.  R.  Co.  (C.  C.  1887)  30  Fed.  91; 
New  York  &  Boston  Rapid-Transit  Co. 
V.  Parrott  (C.  C.  1888)  36  Fed.  462; 
Ryan  v.  Williams  (C.  C.  1900)  100  Fed. 
172;  Dady  v.  Georgia  &  A.  Ry.  (C.  C. 
1900)  112  Fed.  838;  MiUer  v.  Consol- 
idated Lake  Superior  Co.  (G.  C.  1901) 
110  Fed.  480;  Mitchell  v.  Colorado 
Fuel  &  Iron  Co.  (C.  C,  1902)  117  Fed. 
723;  Talbot  J.  Taylor  &  Co.  v. 
Southern  Pac.  Co.  (C.  C.  1903)  122 
Fed.  147;  Bigelow  v.  Calumet  &  Hecla 
Min.  Co.  (C.  C.  1907)  155  Fed.  869; 
MorreU  v.  Geo.  Brooks  &  Son  Co.  (C. 
C.  1908)  164  Fed.  501;  RoebUng  v. 
First  Nat.  Bank  (D.  C.  1887)  30  Fed. 
744;  Corbus  v.  Alaska  Treadwell  Gold- 
Min.  Co.  (D.  C.  1899)  99  Fed.  334; 
Smith  y.  Chase  &  Baker  Piano  Mfg. 
Co.  (D.  C.  1912)  197  Fed.  466;  Con- 
tinental Securities  Co.  v.  Inter  borough 
Rapid  Transit  Co.  (D.  C.  1913)  203 
Fed.  521. 

58.  Disposition  of  corporate  funds  or 
property.— See  Dodge  v.  Woolsey  (1855) 
59  U.  S.  (18  How.)  331,  15  L.  Ed.  401; 
Mechanics*  &  Traders'  Bank  v.  De- 
bolt  (1855)  59  U.  S.  (18  How.)  380,  15 
L.  Ed.  401;  Same  v.  Thomas  (1855) 
59  U.  S.  (18  How.)  384,  15  L.  Ed.  401; 
Pollock  V.  Farmers'  Loan  &  Trust  Co. 
(1895)  157  U.  S.  429,  15  Sup.  Ct.  673; 
Jackson  Co.  v.  Gardiner  Inv.  Co.  (1912) 
200  Fed.  113,  118  C.  C.  A.  287;  Sid- 
way  V.  Missouri  Land  &  Live  Stock  Co. 
(C.  C.  1902)  116  Fed.  381. 

(E)  Restraining  acts  of  puhJio  officera, 
boards,  and  municipalities 

59.  Official  acts  whicli  may  be  re- 
strained in  generaiw— See  Noble  v.  Un- 
ion River  Logging  R.  Co.  (1893)  147  U. 
S.  165,  13  Sup.  Ct.  271,  37  L.  Ed.  123 
(affirming  Union  River  Logging  R.  Co. 
V.  Noble  [1892]  20  D.  C.  555) ;  Koehler 
V.  Barin  (C.  C.  1885)  25  Fed.  161; 
Priddie  v.  Thompson  (C.  C.  1897)  82 
Fed.  186;  Butler  v.  White  (C.  C.  1897) 
83  Fed.  578;  Morgan  v.  Nunn  (C.  C. 
1898)  84  Fed.  551. 

60.  State  boards  and  officers.— See 
Louisiana  Board  of  Liquidation  v.  Mc- 
Comb  (1875)  92  U.  S.  531,  23  L.  Ed. 
623;  Allen  v.  Baltimore  &  O.  R.  Co. 
(1885)  5  Sup.  Ct.  925, 114  U.  S.  311,  29 
L.  Ed.  200;  Pittsburgh,  C.  C.  &  St.  L. 
Ry.  Co.  V.  Board  of  Public  Works 
(1898)  19  Sup.  Ct.  90.  92,  172  U.  S. 
32,  43  L.  Ed.  354;  Chandler  v.  Dix 
(1902)  24  Sup.  Ct.  766,  194  U.  S.  590, 


48  L,  Ed.  1129;  Coulter  v.  Louisville  & 
N.  R.  Co.  (1905)  25  Sup.  Ct  342,  344, 
196  U.  S.  599,  49  L.  Ed.  615;  Gunter 
V.  Atlantic  Coast  Line  R.  Co.  (1906)  26 
Sup.  Ct.  252,  259,  200  U.  S.  273,  50  L. 
Ed.  477;  Arbuckle  v.  Blackburn  (1902) 
113  Fed.  616,  51  C.  C.  A.  122,  65  L. 
R.  A.  864  (appeal  dismissed  [1903]  24 
Sup.  Ct.  148,  191  U.  S.  405,  48  L.  Ed. 
239) ;  Kansas  City,  Ft  S.  &  M.  R.  Co. 
V.  King  (1902)  120  Fed.  614,  57  C.  C.  A. 
278;  SiUiman  v.  Hudson  River  Bridge 
Co.  (C.  C.  1857)  Fed.  Cas.  No.  12,851; 
Duer  V.  SmaU  (C.  C.  1859)  Fed.  Cas.  No. 
4,116;  Cutting  v.  Gilbert  (C.  C.  1865) 
Fed.  Cas.  No.  3,519;  Pullan  v.  Kinsing- 
er  (C.  C.  1870)  Fed.  Cas.  No.  11,463; 
Union  Pac.  R.  Co.  v.  Lincoln  County 
(C.  C.  1872)  Fed.  Cas.  No.  14,379; 
First  Nat  Bank  of  Omaha  v.  Douglas 
County  (C.  C.  1873)  Fed.  Cas.  No.  4,- 
809;  Bailey  v.  Atlantic  &  P.  R.  Co. 
(C.  C.  1874)  Fed.  Cas.  No.  732;  Bond- 
holders V.  Railroad  Com'rs  (C.  C.  1874) 
Fed.  Cas.  No.  1,625;  Parmley  v.  St 
Louis,  L  M.  &  S.  R.  Co.  (C.  C.  1874) 
Fed.  Cas.  Nos.  10,767,  10,768;  Pick  v. 
Chickgo  &  N.  W.  Ry.  Co.  (C.  C.  1874) 
Fed.  Cas.  No.  11,138;  Stevens  v.  New 
York  &  O.  M.  R.  Co.  (C.  C.  1875)  Fed. 
Cas.  No.  13,405;  St  Louis  Nat  Bank 
v.  Papin  (C.  C.  1876)  Fed.  Cas.  No. 
12,230;  City  Nat  Bank  v.  Paducah 
(C.  C.  1877)  Fed.  Cas.  No.  2,743;  Mer- 
chants' Nat  Bank  of  Toledo  v.  Gum- 
ming (C.  C.  1878)  Fed.  Cas.  No.  9,453; 
Louisiana  State  Lottery  Co.  v.  Fitzpat- 
rick  (C.  C.  1879)  Fed.  Cas.  No.  8,541; 
United  States  Exp.  Co.  v.  Hemming- 
way  (C.  C.  1889)  39  Fed.  60;  Western 
Union  Tel.  Co.  v.  Norman  (C.  C.  1896) 
77  Fed.  13  (appeal  dismissed  [1890]  17 
S.  Ct  1002,  41  L.  Ed.  1182);  Rico  v. 
Snider  (C.  C.  1905)  134  Fed.  953; 
Smith  V.  Alexander  (C.  C.  1906)  146 
Fed.  106;  Danciger  v.  Stone  (C.  C. 
1909)  187  Fed.  853;  Steubenville  &  L 
R.  Co.  V.  Tuscarawas  County  (D.  C. 
1858)  Fed.  Cas.  No.  13,388. 

61.  National  officers  or  bureaus.— See 
Walker  v.  Smith  (1858)  62  U.  S.  (21 
How.)  579,  16  L.  Ed.  223;  Gaines  v. 
Thompson  (1868)  74  U.  S.  (7  Walk). 
347,  19  L.  Ed.  62;  American  School  of 
Magnetic  Healing  v.  McAnnulty  (1902) 
23  Sup.  Ct  33,  187  U.  S.  94,  47  L.  EcL 
90,  reversing  jugdment  (C.  C.  1900) 
102  Fed.  565;  Georgia  v.  Atkins  (C. 
C.  1866)  Fed.  Cas.  No.  5,350;  Frayser 
V.  Russell  (C.  C.  1878)  Fed.  Cas.  No. 
5,067;  Herron  v.  Runkle  (C.  C.  1866) 
Fed.  Cas.  No.  6,428;  Caldwell  v.  Rob- 
inson (C.  C.  1894)  59  Fed.  653,  decree 
affirmed  Robinson  v.  Caldwell  (1895) 
67  Fed.  391,  14  C.  C.  A.  448;  Lane  v. 
Anderson  (C.  C.  1895)  67  Fed.  563; 
Couper  V.  Smyth  (C.  C.  1897)  84  Fed. 
757;  Page  v.  Mofifett  (C.  C.  1898)  85 
Fed.  38;  Fairfield  Floral  Co.  v.  Brad- 
bury (C.  C.  1898)  87  Fed.  415;  Wong 
Wai  V.  Williamson  (C.  C.  1900)  103 
Fed.  1;  Union  Distilling  Co.  v.  Bett- 
man  (C.  C.  1908)  181  Fed.  419;  Maese 
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V.  Hermann  (1900)  17  App.  D.  C.  52, 
decree  affirmed  Maese  t.  Herman 
(1902)  22  Sup  Ct  91,  183  U.  S.  572, 
46  L.  Ed.  335. 

(F)  Protection  of  puWio  in  general  and 

ute  of  navigable  waters  oAfid  public 

places  or  property 

62.  Protection  of  navigable  waters  In 
general.— See  Illinoia  Gent  R.  Co.  v. 
State  (1892)  13  Sup.  Ct  110,  146  U.  a 
387,  36  L.  Ed.  1018  (affirming  State  of 
Illinois  V.  Illinois  Cent  R.  Co.  [C.  C. 
1888]  33  Fed.  730) ;  U.  S.  v.  Rio  Grande 
Dam  &  Irrigation  Co.  (1899)  19  Sup. 
Ct  770,  174  U.  S.  690,  43  L.  Ed.  1136; 
North  Bloomfield  Gravel-Min.  Co.  v.  U. 
S.  (1898)  88  Fed.  664,  32  C.  C.  A.  84 
(affirming  decree  U.  S.  v.  North  Bloom- 
field  Gravel-Min.  Co.  [C.  C.  1897]  81 
Fed,  243);  Thropp  v.  Harpers  Ferry 
Paper  Co.  (1902)  142  Fed.  690,  74  C. 
C.  A.  22;  U.  S.  v.  Wishkah  Boom  Co. 
(1905)  136  Fed.  42,  68  C.  C.  A.  592 
(appeal  dismissed  Wishkah  Boom  Co.  v. 
U.  S.  [1906]  26  Sup.  Ct  705,  202  U.  S. 
613,  50  L.  Ed.  1171);  McCloskey  v. 
Pacific  Coast  Co.  (1908)  160  Fed.  794, 
87  C.  C.  A.  508,  22  L.  R.  A.  (N.  S.) 
673;  Barron  v  Alexander  (1913)  206 
Fed.  272,  124  C.  C.  A.  336;  Works  v. 
Junction  R.  R.  (C.  C.  1853)  Fed.  Cas. 
No.  18,046;  U.  S.  v.  Duluth  (C.  O. 
1871)  Fed.  Cas.  No.  15,001;  Same  v. 
Beef  Slough  Manufacturing,  Booming, 
Log-Driving  &  Transportation  Co.  XC. 
C.  1879)  Fed.  Cas.  No.  14,559;  Heer- 
man  v.  Beef  Slough  Mfg.  Co.  (C.  O. 
1880)  1  Fed.  145;  St.  Louis  v.  Knapp, 
Stout  &  Co.  Company  (C.  C.  1881)  6 
Fed.  221;  Woodruff  v.  North  Bloom- 
field  Gravel  Min.  Co.  (C.  C.  1884)  18 
Fed.  753;  Spokane  MiU  Co.  v.  Post  (C. 
C.  1892)  50  Fed.  429;  U.  S.  v.  North 
Bloomfield  Gravel  l^Iin.  Co.  (C.  C.  1892) 
53  Fed.  625;  Lownsdale  v.  Gray's  Har- 
bor Boom  Co.  (C.  C.  1902)  117  Fed. 
•983;  Carver  v.  San  Pedro,  L.  A.  &  S. 
L.  R.  Co.  (C.  C.  1906)  151  Fed.  334; 
tJ.  S.  V.  Banister  Realty  Co.  (C.  C. 
1907)  155  Fed.  583. 

63.  Erection  and  protection  of  bridg- 
es over  navigable  streams^— See  Penn- 
sylvania V.  Wheeling  &.  B.  Bridge 
(1851)  54  U.  S.  (13  How.)  518,  14  L.  Ed. 
249;  Texas  &  P.  Ry.  Co.  v.  Inter stote 
Transp.  Co.  (1895)  15  Sup.  Ct  228,  230, 
155  U.  S.  585.  39  L.  Ed.  271;  U.  S.  v. 
Parkersburg  Branch  R.  Co.  (1906)  143 
Fed.  224,  74  C.  C.  A.  354  (affirming 
decree  [C.  C.  1905]  134  Fed.  969);  In 
re  Clinton  Bridge  (C.  C.  1867)  Fed. 
Cas.  No.  2,900;  SUliman  v.  Troy  &  W. 
T.  Bridge  Co.  (C.  C.  1873)  Fed.  Cas. 
No.  12.853;  Miller  v.  New  York  (C.  C. 
1876)  Fed.  Cas.  No.  9,585;  Northern 
Pac.  R.  Co.  V.  BarnesviUe  &  M.  R.  Co. 
(C.  C.  1880)  4  Fed.  172;  Hatch  v.  Wal- 
lamet  Iron  Bridge  Co.  (C.  C.  1881)  6 
Fed.  326;  Whitehead  v.  Jessup  (C.  C. 
1893)  53  Fed.  707;  E.  A.  Chatfield  Co. 
V.  City  of  New  Haven  (C.  O.  1901)  110 
Fed.  788. 
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64.  Restraining     public    nuisances.— 

See  Miller  v.  Long  Island  R.  Co.  (C.  G. 
1829)  Fed.  Cas.  No.  9,580a;  Spooner  v. 
McConnell  (C.  C.  1838)  Fed.  Cas.  No. 
13,245;  niinois  &  St  L.  Railroad  &  Ca- 
nal Co.  V.  St  Louis  (C.  C.  1872)  Fed. 
Cas.  No.  7,007;  St  Louis  v.  Knapp, 
Stout  &  Co.  Company  (C  0.  1881)  6 
Fed.  221;  Woodrufie  v.  North  Bloom- 
field Gravel-Min,  Co.  (C.  C.  1884)  18 
Fed.  753;  U.  S.  v.  Debs  (C.  0.  1894)  64 
Fed.  724;  Carmichael  v.  City  of  Tex- 
arkana.  Ark.  (C.  C.  1899)  94  Fed.  561. 

65.  Construction  of  canals,  dams,  or 
reservolrs.^See  U.  S.  v.  Rio  Grande 
Dam  &  Irrigation  Co.  (1809)  19  Sup. 
Ct  770,  174  U.  S.  690,  43  L.  Ed.  1136, 
(reversing  decree  [N.  M.  1898]  51  P. 
674);  Rio  Grande  Dam  &  Irrigation 
Co.  V.  U.  S.  (1909)  30  Sup.  Ct  97,  215 
U.  S.  266,  54  L.  Ed.  190  (affirming 
decree  U.  S.  v.  Rio  Grande  Dam  &  Ir- 
rigation Co.  [1906]  85  P.  393,  13  N.  M. 
386) ;  TJ.  S.  v.  Lawrence  (C.  C.  1892) 
53  Fed.  632. 

66.  Use  of  streets  and  otiier  public 
places  in  cities.— See  Davenport  v.  Buf- 
fington  (1899)  97  Fed.  234,  38  C.  C.  A. 
453,  46  L.  R.  A.  450;  Currier  v.  West 
Side  Elevated  Patent  Ry.  Co.  (C.  C. 
1869)  Fed.  Cas.  No.  3,493;  Whitman 
V.  HubbeU,  42  Fed.  633;  Spokane  St 
Ry.  Co.  V.  City  of  Spokane  FaUs,  46 
Fed.  322;  City  of  Detroit  v.  Detroit 
City  Ry.  Co.  (C.  C.  1893)  56  Fed.  867 
(decree  reversed  [1894]  64  Fed.  628, 12 
O.  C.  A.  365) ;  American  Steel  &  Wire 
Co.  V.  Wire  Drawers'  &  Die  Makers' 
Unions  Nos.  1  and  3  (C.  C.  1898)  90 
Fed.  608;  Hoist  v.  Savannah  Electric 
Co.  (C.  C.  1904)  131  Fed.  931  (de- 
cree reversed  City  of  Savannah  v.  Hoist 
[C.  C.  1904]  132  Fed.  901,  65  C.  C.  A. 
449);  Tacoma  Ry.  &  Power  Co.  v. 
Pacific  Traction  Co.  (C.  C.  1907)  155 
Fed.  259. 

67.  Threatened  obstruction   of  high- 

ways.~See  In  re  Debs  (1895)  15  Sup. 
Ct.  900,  904,  158  U.  S.  564,  39  L.  Ed. 
1092. 

68.  Consjtructlon  of  railroad  cross- 
ings.—See  Missouri,  K.  &  T.  Ry.  Co.  v. 
Texas  &  St.  L.  Ry.  Co.  (C.  C.  1881)  10 
Fed.  497. 

69.  Goanty   boards   or   officersw— See 

Cramp  ton  v.  Zabriskie  (1879)  101  U.  S. 
601,  25  L.  Ed.  1070;  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.  V.  Morgan  County 
(1906)  143  Fed.  798,  75  C.  O.  A.  56; 
Adams  v.  Douglas  County  (C.  C.  1868) 
Fed.  Cas.  No.  52;  Union  Pac.  R.  Co.  v. 
McShane  (C.  C.  1874)  Fed.  Cas.  No. 
14,382;  Western  Union  Tel.  Co.  v.  Poe 
(C.  C.  1894)  61  Fed.  449;  San  Joaquin 
&  Kings  River  Canal  &  Irrigation  Co. 
V.  Stanislaus  County  (O.  C.  1908)  163 
Fed.  567. 

70.  Municipal  corporations  aRd  mn- 
nicipal  oflncers.^See  Ogden  City  v. 
Armstrong  (1897)  18  Sup.  Ct.  98.  168 
U.  S.  224,  42  L.  Ed.  444;    Village  of 
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Norwood  V.  Baker  (1898)  19  Sup.  Ct 
187,  172  U.  S.  269.  43  L.  Ed.  443  (af- 
firming judgment  Baker  v.  Village  of 
Norwood  [C.  C.  1896]  74  Fed.  997); 
Dewey  v.  City  of  Des  Moines  (1899)  19 
Sup.  Ct.  379,  173  U.  S.  193,  43  L.  Ed. 
665  (reversing  judgment  [1897]  70  N. 
W.  605,  101  Iowa,  416);  Stone  v. 
Bank  of  Kentucky  (1899)  19  Sup.  Ct. 
881,  174  U.  S.  799,  43  L.  Ed.  1187  (af- 
firming decree  Bank  of  Kentucky  t. 
Stone  [C.  C.  1898]  88  Fed.  383); 
Vicksburg  Waterworks  Co.  v.  Vicks- 
burg  (1902)  22  Sup.  Ct  585,  590,  185 
U.  S.  65.  46  L.  Ed.  808;  City  of  New- 
ton V.  Levis  (C.  C.  A.  1897)  79  Fed. 
715.  25  C.  C.  A.  161;  Union  &  Planters* 
Bank  of  Memphis  v.  City  of  Memphis 
(1901)  111  Fed.  561,  49  C.  C.  A-  455 
(decree  reversed  [1903]  23  Sup.  Ct. 
604,  189  U.  S.  71.  47  L.  Ed.  712); 
City  of  Duluth  v.  Abbott  (1902)  117 
Fed.  137,  55  C.  O.  A.  153;  Treat  v. 
City  of  Chicago  (1904)  130  Fed.  443, 
64  C.  C.  A.  645  (affirming  decree  [C. 
C.  1903]  125  Fed.  644) ;  City  of  Man- 
kato  V.  Barber  Aaphalt  Pav.  Co.  (1905) 
142  Fed.  329,  73  C.  O.  A.  439;  Clagett 
V.  Duluth  Tp.  (1906)  143  Fed.  824,  74 
C.  C.  A.  620;  City  of  Helena  v.  Helena 
Waterworks  Co.  (1909)  173  Fed.  18, 
97  C.  C.  A.  320;  Cutting  v.  GUbert  (C. 
C.  1865)  Fed.  Cas.  No.  3,519;  Leve- 
rich  V.  City  of  Mobile  (O.  C.  1867)  110 
Fed.  170;  Coulson  v.  Portland  (C.  C. 
1868)^  Fed.  Cas.  No.  3,275;  EidemiUer 
V.  Wyandotte  City  (C.  C.  1873)  Fed. 
Cas.  No.  4,313;  Maenhaut  v.  New  Or- 
leans (C.  C.  1875)  Fed.  Cas.  No.  8,939; 
Ranger  v.  New  Orleans  (C.  C.  1875) 
Ved.  Cas.  No.  11,564;  McElroy  v.  Kan- 
sas City  (C.  C.  1884)  21  Fed.  257; 
The  Liberty  Bell  (C.  C.  1885)  23  Fed. 
843;  Barthet  v.  City  of  New  Orleans 
(C.  C.  1885)  24  Fed.  563;  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  Ry. 
Co.  (C.  C.  1885)  25  Fed.  1;  Western 
Union  Tel.  Co.  v.  City  of  New  York 
(C.  C.  1889)  38  Fed.  552.  3  L.  R.  A. 
449;  Fellows  v.  Walker  (C.  C.  1889) 
39  Fed.  651  (appeal  dismissed  [1891]  11 
Sup.  Ct.  1020,  140  U.  S.  680,  35  L.  Ed. 
603);  McCullough  v.  City  of  Denver 
(O.  C.  1889)  39  Fed.  307;  Union 
Steamboat  Co.  v.  City  of  Chicago  (C.  C. 
1889)  39  Fed.  723;  Murphy  v.  East 
Portland  (C.  C.  1890)  42  Fed.  308; 
Thompson  Houston  Electric  Co.  v.  City 
of  Newton  (C.  C.  1890)  42  Fed.  723; 
Northern  Pac.  R.  Co.  v.  City  of  Spo- 
kane (C.  C.  1892)  52  Fed.  4^8  (decree 
aflSrmed  [1894]  64  Fed.  506,  12  C.  C.  A. 
246);  Southern  Pac.  R.  Co.  v.  City 
of  Oakland  (C.  C.  1893)  58  Fed.  50; 
Moore  v.  City  of  Walla  Walla  (C.  C. 
1894)  60  Fed.  961;  Rickcords  v.  City 
of  Hammond  (C.  C.  1895)  67  Fed.  380; 
Seligman  v.  City  of  Santa  Rosa  (C.  C. 
1897)  81  Fed.  524;  MofEett  Co.  v.  City 
of  Rochester  (C.  C.  1897)  82  Fed.  255 
(decree  reversed  Moftett,  Hodgkins  & 
Clarke  Co.  v.  City  of  Rochester  [1898] 
91  Fed.  28,  33  C.  C.  A.  319) ;  Seccomb 
V,  Wurster  (C.  C.  1897)  83  Fed.  856; 


•'Lyon  V.  Town  of  Tonawanda  (C.  C. 
1899)  98  Fed.  361;  Littie  Falls  Elec- 
tric &  Water  Co.  v.  City  of  Little  Falls 
(C.  C.  1900)  102  Fed.  663;  BidweU  v. 
Huff  (C.  C.  1900)  103  Fed.  362;  Ross 
v.  City  of  Portiand  (O.  C.  1901)  105 
Fed.  682;  City  Water  Supply  Co.  v. 
City  of  Ottumwa  (C.  C.  1903)  120  Fed. 
309;  Old  Colony  Trust  Co.  v.  Wichita 
(C.  0. 1903)  123  Fed.  762  (decree  mod- 
ified City  of  Wichita  v.  Old  Colony 
Trust  Co.  [1904]  132  Fed.  641,  66  C.  C. 
A.  19);  Cleneay  v.  Norwood  (C.  C. 
1905)  137  Fed.  962;  Zehnder  v.  Barber 
Asphalt  Pav.  Co.  (C.  C.  1901)  106  Fed. 
103;  Chostkov  v.  City  of  Pittsburgh  (C. 
C.  1910)  177  Fed.  936;  Leary  v.  Jersey 
City  (C.  C.  1911)  189  Fed.  419;  Rich- 
mond Safety  Gate  Co.  v.  Ashbridge  (C. 
O.  1902)  116  Fed.  220;  Knickerbocker 
Trust  Co.  V.  City  of  Kalamazoo  (C.  C. 
1910)  182  Fed.  865;  Minneapolis  Gen- 
eral Electric  Co.  v.  City  of  Minneapolis 
(C.  C.  1911)  194  Fed.  215. 

71.  School  boards  and  officers.— See 
Clavbrook  v.  City  of  Owensboro  (C.  C. 
1884)  23  Fed.  634. 

72.  Election  boards  and  officers.— See 
Weil  V.  Calhoun  (C.  C.  1885)  25  Fed. 
865;  Anthony  v.  Burrow  (C.  C.  1904) 
129  Fed.  783.  • 

73.  Removal  of  officers.— See  White 
V.  Berry  (1898)  18  Sup.  Ct  917,  171  U. 
S.  336,  43  L.  Ed.  199. 

74.  Passage  of  ordinances.— See  New 
Orleans  Water  Works  Co.  v.  City  of 
New  Orleans  (1896)  17  Sup.  Ct.  161, 
164  U.  S.  471,  41  L.  Ed.  518;  Spring 
VaUey  Waterworks  v.  Bartlett  (1883) 
16  Fed.  615;  Alpers  v.  City  and  Coun- 
ty of  San  Francisco  (1887)  32  Fed.  503; 
Rico  V.  Snider  (1905)   134  Fed.  953. 

75.  Enforcement  of  municipal  ordi- 
nancesw— See  City  of  Cleveland  v.  Cleve- 
land City  Ry.   Co.  (1904)  24  Sup.  Ct 

^  756,  194  U.  S.  517,  48  L.  Ed.  1102; 
Same  v.  Cleveland  Electric  Ry.  Co. 
(1904)  24  Sup.  Ct  704,  194  U.  S.  538, 
48  L.  Ed.  1109  (affirming  decree  Cleve- 
land City  Ry.  Co.  v.  City  of  Cleveland 
[C.  C.  1899]  94  Fed.  385);  City  of 
Hutchinson  v.  Beckham  (1902)  118  Fed. 
399,  55  C.  C.  A.  333;  Borden's  Con- 
densed Milk  Co.  V.  Baker  (1910)  177 
Fed.  906,  101  C.  C.  A.  186  (reversing 
decree  [C.  C.  1909]  168  Fed.  Ill); 
City  of  Kankakee  v.  American  Water 
Supply  Co.  (1912)  199  Fed.  757,  118 
C.  A.  195;  Torpedo  Co.  v.  Borough  of 
Clarendon  (1884)  19  Fed.  231;  Cap- 
ital City  Gaslight  Co.  v.  Qty  of  Des 
Momes  (C.  C.  1896)  72  Fed.  829;  Old 
Colony  Trust  Co.  v.  City  of  Atlanta 
(1897)  83  Fed.  39  (decree  affirmed  City 
of  Atlanta  v.  Old  Colony  Trust  Co. 
[1898], 88  Fed.  859,  32  C.  C.  A.  125); 
Los  Angeles  City  Water  Co.  v.  City  of 
Lo6  Angeles  (C.  C.  1898)  88  Fed.  720, 
affirmed  (1900)  20  Sup.  Ct  736,  177  U. 
S.  558,  44  L.  Ed.  886;  Id.  (C.  C.  1900) 
103  Fed.  711;    Richmond  Safety  Gate 
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Co.  V.  Ashbridge  (C.  O.  1902)  116  Fed. 
220;  Southern  Exp.  Go.  ▼.  City  of  Eos- 
ley  (C.  C.  1902)  lie  Fed.  756;  Spring 
Valley  Waterworks  v.  City  and  County 
of  San  Francisco  (C.  C.  1903)  124  Fed. 
574;  Tampa  Waterworks  Co.  v.  City  of 
Tampa  (C.  C.  1903)  124  Fed.  932; 
Mills  V.  City  of  Chicago  (C.  C.  1904) 
127  Fed.  731;  Farson  v.  City  of  Chi- 
cago (C.  C.  1906)  138  Fed.  184;  Glucose 
Refining  Co.  v.  City  of  Chicago  (C.  C. 
1905)  138  Fed.  209;  Ozark-BeU  Tele- 
phone Co.  V.  City  of  Springfield  (C.  C. 
1905)  140  Fed.  666;  International 
Text-Book  Co.  v.  Inhabitants  of  City  of 
Auburn  (C.  C.  1908)  163  Fed.  543;  Pa- 
cific States  Supply  Co.  y.  City  and 
County  of  San  Francisco  (C.  C.  1909) 
171  Fed.  727;  Barrett  v.  City  of  New 
York  (C.  C.  1910)  183  Fed.  793;  Pa- 
cific Telephone  &  Telegraph  Co.  v.  City 
of  Los  Angeles  (C.  C.  1910)  192  Fed. 
1009;  Cumberland  Telephone  &  Tele- 
graph Co.  V.  City  of  Louisville  (C.  C. 
1911)  187  Fed.  637;  Jewel  Tea  Co.  v. 
Lee's  Summit,  Mo.  (C.  C.  1911)  189 
Fed.  280;  MinneapoUs  St.  Ry.  Co.  v. 
City  of  Minneapolis  (C.  C.  1911)  189 
Fed.  445;  Moss  &  Co.  v.  McCarthy 
(C.  C..1911)  191  Fed.  202;  Minneapo- 
lis General  Electric  Co.  v.  City  of  Min- 
neapolis (C.  Cf.  1911)  194  Fed.  215; 
Kansas  City  Gas  Co.  v.  Kansas  City  (D. 
C.  1912)  198  Fed.  500;  PorUand  Ry., 
Light  &  Power  Co.  v.  City  of  Portland 
(I).  C.  1912)  200  Fed.  890. 

76.  Enforcement  of  statutes.  —  See 
State  of  Mississippi  v.  Johnson  (ISG^i) 
71  U.  S.  (4  WaU.)  475,  18  L.  Ed.  437; 
Louisiana  Board  of  Liquidation  v.  Mc- 
Comb  (1875)  92  U.  S.  531,  23  L.  Ed. 
623;  Arkansas  Building  &  Loan  Ass'n 
V.  Madden  (1899)  20  Sup.  Ct  119,  175 
U.  S.  269,  44  L.  Ed.  159;  Cruickshank 
V.  BidweU  (1900)  20  Sup.  Ct.  280,  176 
U.  S.  73,  44  L.  Ed.  377;  Prout  v.  Starr 
(1903)  23  Sup.  Ct  398,  401,  188  U.  S. 
537,  47  L.  Ed.  584;  Ludwig  v.  Western 
Union  Telegraph  Co.  (1910)  30  Sup. 
Ct  280,  216  U.  S.  146,  54  L.  Ed.  423; 
Northern  Union  Gas  Co.  v.  Mayor 
(1909)  174  Fed.  817,  98  C.  C.  A.  525 
(modifying  order  [C.  C.  1909]  173  Fed. 
628);  McCabe  v.  Atchison,  T.  &  S.  F. 
Ry.  Co.  (1911)  186  Fed.  966,  109  C.  C. 
A.  110;  Bonaparte  v.  Camden  &  A.  R. 
Co.  (C.  C.  1830)  Fed.  Cas.  No.  1,617; 
Chicago,  B.  &  Q.  Ry.  Co.  v.  Burling- 
ton, C.  R.  &  N.  Ry.  Co.  (C.  C.  1888) 
34  Fed.  481;  Western  Union  Tel.  Co. 
V.  JMyatt  (C.  C.  1899)  98  Fed.  335; 
Greenwich  Ins.  Co.  v.  Carroll  (C.  C. 
1903)  125  Fed.  121  (reversed  CarroU 
V.  Greenwich  Ins.  Co.  [1905]  26  Sup. 
Ct  66,  199  U.  S.  401.  50  L.  Ed.  246); 
Consolidated  Gas  Co.  v.  City  of  New 
York  (C.  C.  1907)  157  Fed.  849,  de- 
cree reversed  Willoox  v.  ConsoKdated 
Gas  Co.  of  New  York  (1909)  29  Snp. 
Ct  192,  212  U.  S.  19,  53  L.  Ed.  382, 
15  Ann.  Cas.  1034;  Christian  Mocrlein 
Brewing  Co.  v.  Hill  (C.  C.  1908)  166 
Fed.  140;   F.  W.  Cook  Brewing  Co.  v. 

(1932) 


Garber  (O.  C.  1909)  168  Fed.  942; 
United  Booking  Ot&ceu  of  America  v. 
Gaynor  (C.  C.  1911)  185  Fed.  10a3; 
Louisville  &  N.  R.  Co.  v.  Railroad  Com- 
mission  of  Alabama  (C.  C.  1911)  191 
Fed.  757;  Littie  v.  Tanner  (D.  C.  1913) 
206  Fed.  605. 

(O)  Protection  of  personal  rights   and 
restraining  boycotts  and  com- 
binations 

77.  Protection  of  porsonal  privacy.— 

See  Corliss  v.  B.  W.  Walker  Co.  (C. 
C.  1893)  57  Fed.  434,  31  L.  R.  A.  283 
(distinguishing  Schuyler  v.  Curtis  [Sup. 
1891]  15  N.  Y.  S.  787);  Corliss  v.  E.  W. 
Walker  Co.  (C.  O.  1894)  64  Fed.  280, 
81  L.  R.  A.  283;  Von  Thodorovich  ?. 
Franz  Josef  Beneficial  Ass'n  (C.  C. 
1907)  154  Fed.  911;  Colgate  v.  James 
T.  White  &  Co.  (C.  O.  1910)  180  Fed. 
882;  Yassar  College  v.  Loose- Wiles 
Biscuit  Co.  (D.  O.  1912)  197  Fed.  982. 

78.  Publication  of  libels— See  Kidd  ▼. 
Horry  (C.  C.  1886)  28  Fed.  773;  Balliet 
V.  Cassidy  (C.  C.  1900)  104  Fed.  704. 

79.  Slander  of  title.— See  Preston  ▼. 
Smith  (C.  C.  1886)  26  Fed.  884. 

80.  Libel  or  slander  affectlao  busi* 
nossw— See  A.  B.  Farquhar  Co.  v.  Na- 
tional Harrow  Co.  (1900)  102  Fed.  714, 
42  C.  C.  A.  600,  49  L.  U.  A.  755;  Hobbs 
Mfg.  Co.  V.  Gooding  (1902)  113  Fed. 
615,  51  C.  C.  A.  335;  Adriance,  Piatt 
&  Co.  V.  National  Harrow  Co.  (1903) 
121  Fed.  827,  58  C.  C.  A.  163  (revers- 
ing decree  [C.  C.  1901J  HI  Fed.  637); 
American  Malting  Co.  v.  Keitel  (1913) 
209  Fed.  351,  126  C.  0.  A.  277;  Cel- 
luloid Mfg.  Co.  y.  Goodyear  Dental  Vul- 
canite Co.  (C.  C.  1876)  Fed.  Cas.  No. 
2,543;  Barthet  v.  City  of  New  Orleans 
(C.  O.  1885)  24  Fed.  563;  Lewin  v. 
Welsbach  Light  Co.  (C.  C.  1897)  81  Fed. 
904;  Adriance,  Piatt  &  Co.  v.  National 
Harrow  Co.  (C.  C.  1899)  98  Fed.  118; 
Welsbach  Light  Co.  v.  American  In- 
candescent Lamp  Co.  (C.  C.  1899)  99 
Fed.  501;  A.  B.  Farquhar  Co.  v.  Na- 
tional Harrow  Co.  (C.  C.  1900)  99  Fed. 
160;  Davison  v.  National  Harrow  Co. 
(C.  C.  1900)  103  Fed.  360;  Warren 
Featherbone  Co.  v.  Landauer  (C.  C. 
1903)  151  Fed.  130;  Montgomery  Ward 
&  Co.  V.  South  Dakota  Retail  Mer- 
chants* &  Hardware  Dealers'  Ass'n 
(C.  C.  1907)  150  Fed.  413;  Dittgen  v. 
Racine  Paper  Goods  Co.  (C.  C.  1908) 
164  Fed.  85  (decree  affirmed  Racine 
Paper  Goods  Co.  v.  Dittgen  [1909]  171 
Fed.  631,  96  C.  O.  A.  433);  Mitchell  v. 
International  Tailoring  Co.  (C.  C.  1909) 
169  Fed.  145;  Citizens'  Light,  Heat  & 
Power  Co.  v.  Montgomery  Light  &  Wa- 
ter Power  Co.  (C.  C.  1909)  171  Fed. 
553;  Electric  Renovator  Mfg.  Co.  v. 
Vacuum  Cleaner  Co.  (C.  C.  1911)  189 
Fed.  754  (decree  affirmed  on  rehearing 
[C.  C.  1911]  189  Fed.  1023);  Lovell-Mc- 
Conell  Mfg.  Co.  v.  Automobile  Supply 
Mfg.  Co.  (C.  O.  1911)  193  Fed.  658; 
Vassar  College  v.  Loose-Wiles  Biscuit 
Co.  (D.  O.  1912)  197  Fed.  982;  Atlaa 
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Underwear  Co.  v.  Cooper  Underwear 
C5o.  (D.  C.  1913)  210  Fed.  347. 

81.  Interferenoe  with  occupation  or 
right  to  engage  in  business.— See  Dan- 
iels V.  Portland  Gold  Mining  Co.  (1912) 
202  Fed.  637,  121  O.  O.  A.  47,  45  L. 
R.  A.  (N.  S.)  827;  New  York  Filter  Co. 
V.  Sohwarzwalder  (C.  C.  1893)  58  Fed. 
577;  Nashville,  C.  &  St  L-  By.  Co.  v. 
McConneU  (O.  O.  1897)  82  Fed.  65; 
Sperry  &  Hutchinson  Co.  v.  Pommer 
(D.  C.  1912)  199  Fed.  809. 

82.  Publication  of  blaci(  lists.— See 
Boyer  v.  Western  Union  Tel.  Co.  (0.  C. 
1903)  124  Fed.  246. 

83.  Boycotts  and  combinations  by  or 
affecting  «mpioy6sw— See  Francis  v. 
FUnn  (1885)  118  U.  S.  385,  6  Sup.  Ct 
1148,  30  L.  Ed.  165;  Gompers  v.  Buck's 
Stove  &  Bange  Co-  (1911)  31  Sup.  Ct. 
492,  221  U.  S.  418,  55  L.  Ed.  797,  34  L. 

B.  A.  (N.  S.)  874  (reversing  judgment 
[1909]  33  App.  D.  C.  516);  Hagan  v. 
Blindell  (1893)  56  Fed.  696,  6  C.  C.  A. 
86  (affirming  Blindell  v.  Hagan  [C.  C. 
1893]  54  Fed.  40);  Arthur  v.  Oakes 
(1894)  as  Fed.  310,  11  C.  C.  A.  209,  25 
L.  B.  A.  414  (reversing  judgment 
Farmers*  Loan  &  Trust  Co.  v.  Northern 
Pac.  B.  Co.  [C.  C.  1894]  60  Fed.  803) ; 
Carroll  v.  Chesapeake  &  O.  Coal  Agen- 
cy Co.  (1903)  124  Fed.  305,  61  C.  C.  A. 
49;  Sailors'  Union  of  the  Pacific  v. 
Hammond  Lumber  Co.  (1907)  156  Fed. 
450,  85  C.  C.  A.  16  (writ  of  certiorari 
denied  [1908]  28  Sup.  Ct.  567,  208  U.  S. 
615,  52  L.  Ed.  646) ;  Shine  v.  Fox  Bros. 
Mfg.  Co.  (1907)  156  Fed.  357,  86  C.  C. 
A.  311  (writ  of  certiorari  denied  [1908] 
28  Sup.  Ct  761,  210  U.  S.  432,  52  L.  Ed. 
1135,  and  appeal  dismissed  [1910]  30 
Sup.  Ct.  575.  216  U.  S.  609,  54  L.  Ed. 
636);  Iron  Molders*  Union  No.  125  of 
Milwaukee,  Wis.,  v.  Allis-Chalmers  Co. 
(1908)  160  Fed.  45,  91  C.  C.  A.  631,  20 
L.  B.  A.  (N.  S.)  315  (modifying  decree 
Allis-Chalmers  Co.  v.  Iron  Molders*  Un- 
ion No.  125  [C.  C.  1906]  150  Fed.  155) ; 
National  Fireproofing  Co.  v.  Mason 
Builders'  Ass'n  (1909)  169  Fed.  259,  94 

C.  C.  A.  535,  26  L.  B.  A.  (N.  S.)  148; 
KoUey  v.  Bobinson  (1911)  187  Fed. 
415,  109  C.  C.  A.  247;  Fortney  v.  Car- 
ter (1913)  203  Fed.  454.  121  C.  C.  A. 
514;  Beers  v.  Wabash,  St.  L.  &  P.  By. 
Co.  (C.  C.  1888)  34  Fed.  244;  Casey  v. 
Cincinnati  Typographical  Union  No.  3 
(C.  C.  1801)  45  Fed.  135,  12  L.  B.  A. 
193;  Coeur  d'Alene  Consolidated  &  Min- 
ing Co.  Y.  Miners'  Unicm  of  Wardner 
(C.  C.  1892)  51  Fed.  260,  19  L.  B.  A. 
382;  Toledo,  A.  A.  &  N.  M.  By.  Co.  V. 
Pennsylvania  Co.  (C.  C.  1893)  54  Fed. 
746,  19  L.  B.  A.  395  (following  Coe  v. 
Louisville  &  N.  B.  Co.  [C.  C.  1880]  3 
Fed.  775) ;  Toledo,  A.  A.  &  N.  M.  By. 
Co.  V.  Pennsylvania  Co.  (C.  C.  1893) 
54  Fed.  730,  19  L.  B.  A.  387;  Id.  (C. 
C.  1893)  54  Fed.  746,  19  L.  B.  A.  395; 
U.  S.  V.  Workingmen's  Amaleamated 
Council  of  New  Orleans  (C.  C.  1893)  54 
p'ed.  994,  26  L.  B.  A.  158  (order  af- 
firmed     Workingmen's      Amalgamated 
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Council  of  New  Orleans  v,  U.  S.  [1893] 
57  Fed.  85,  6  C.  C.  A.  258) ;   Farmers' 
Loan  &  Trust  Co.  v.  Northern  Pac.  B. 
Co.  (C.  C.  1894)  60  Fed.  803  (judgment 
reversed  Arthur  v.  Oakes  [1894]  63  Fed, 
310,  11  C.  C.  A.  209,  25  L.  B.  A.  414); 
Southern  California  By.  Co.  v.  Buther- 
ford  (C.  C.  1894)  62  Fed.  796;  Elder  v. 
White&ides  (C.  0.  1895)   72  Fed.  724; 
Oxley   Stave  Co.  v.   Coopers'  Interna- 
tional Union  of  North  America  (C.  C. 
1890)  72  Fed.  695;    Consolidated  Steel 
&  Wire  Co.  V.  Murray  (C.  C.  1897)  80 
Fed.  811;  Mackall  v.  Batchford  (C.  C. 
1897)   82  Fed.  41;    American  Steel  & 
Wire  Co.  v.  Wire  Drawers'  &  Die  Mak- 
ers' Unions  Nos.  1  and  3  (C.  C.  1898) 
90  Fed.  598;    Otis  Steel  Co.  v.  Local 
Union  No.  218,  of  Cleveland,  Ohio,  of 
Iron  Molders'  Union  of  North  America 
(C.  C.  1901)   110  Fed.  698;    Southern 
By.  Co.  V.  Machinists'  Local  Union  No. 
14    (C.  C.  1901)    111   Fed.  49;    Allis- 
Chalmers  Co.  V.  Beliable  Lodge  (C.  C. 
1901)  111  Fed.  2G4;  Beinecke  Coal  Min. 
Co.  V.  Wood  (C.  C.  1901)  112  Fed.  477;  , 
U.  S.  V.  Haggerty  (C.  C.  1902)  116  Fed. 
510;    Ex  parte  Bichards  (C.  C.  1902) 
117  Fed.  658;    Chesapeake  &  O.  Coal 
Agency  Co.  v.  Fire  Creek  Coal  &  Coke 
Co.   (C.  C.  1902)  119  Frd.  942;    Union 
Pac.  B.  Co.  V.  Buof  (C.  C.  1902)  120 
Fed.  102;   AVabash  B.  Co.  v.  Hannahan 
(C.  C.  1903)  121  Fod.  563;   Knudson  v. 
Benn  (C.  C.  1903)  123  Fed.  63G;   Gulf 
Bag  Co.  V.  Suttner   (C.  C.  1903)   124 
Fed.   467;    Loewe   v.   California   State 
Federation  of  Labor  (C.  C.  1905)  139 
Fed.   71;     Seattle   Brewing  &   Malting 
Co.  V.  Hanson  (C.  C.  1905)  144  Fed. 
1011;    Pope  Motor  Car  Co.  v.  Keegan 
(C.    C.    1906)    150   Fed.    148;     A.   B. 
Barnes  &  Co.  v.  Berry  (C.  C.  1907)  156 
Fed.    72;     National    Telephone    Co.    of 
West  Virginia  v.  Kent  (C.  C.  1907)  156 
Fed.  173;    Bocky  Mountain  Bell  Tele- 
phone Co.  V.  Montana  Federation  of  La- 
bor (C.  C.  1907)  156  Fed.  809;   Dela- 
ware, L.  &  W.  B.  Co.  V.  Switchmen's 
Union  of  North  America  (C.  C.  1907) 
158  Fed.  541;    Goldfield  Consol.  Mines 
Co.  V.  Goldfield  Miners'  Union  No.  220 
(C.  C.  1908)  159  Fed.  500;    Carter  v. 
Fortney    (C.    C.  1909)    170  Fed.  463; 
Id.  (C.  C.  1909)  172  Fed.  722;   Hitch- 
man  Coal  &  Coke  Go.  v.  Mitchell  (C.  C. 
1909)   172  Fed.  963   (appeal  dismissed 
Lewis  V.   Hitchman  Coal   &  Coke  Co. 
[1910]  176  Fed.  540,  100  C.  C.  A.  137) ; 
Irving  V.   Joint  Dist.  Council  of  New 
York  and  Vicinity  of  United  Brother- 
hood of  Carpenters,  etc.    (C.  C.  1910) 
180    Fed.    896;     Loewe    v.    California 
State  Federation  of  liabor  (C.  C.  1911) 
189  Fed.  714;    Blinois  Cent.  B.  Co.  v. 
International  Ass'n  of  Machinists  (C.  C. 
1911)  190  Fed.  910. 
See  post,  §§  1243a-1243d. 

(H)  Restrainmg   criminal    acts   and 

prosecutions 

84.  Criminal  acts  in  gsneral^—See  In 
re  Debs  (1805)  1.58  U.  S.  564,  15  Sup. 
Ct.  900,  39  L.  Ed.  1092;  Daniels  v. 
PorUand  Gold  Mining  Co.   (1912)   202 

(1933) 
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Fed.  637,  121  C.  C.  A.  47,  45  L.  B.  A. 

(N.  S.)  827;  U.  S.  v.  Agler  (C.  C.  1894) 
62  Fed.  824;  Elder  v.  Wliitesides  (C. 
C.  1895)  72  Fed.  724  (following  Arthur 
V.  Oakes  [1894]  63  Fed.  810,  11  C.  C.  A. 
209,  25  L.  R.  A.  414);  Consolidated 
Steel  &  Wire  Co.  v.  Murray  (C.  C. 
1897)  80  Fed.  811;  Nashville,  C.  &  St. 
L.  Ry.  Co.  V.  McConnell  (C.  C.  1897) 
82  Fed.  65;  AUis-Chalmers  Co.  v.  Re- 
liable Lodre  (C.  C.  1901)  111  Fed.  264; 
U.  S.  V,  Milwaukee  Refrigerator  Tran- 
sit Co.  (C.  C.  1906)  145  Fed.  1007; 
Loner  V.  Southern  Express  Co.  (D.  C. 
1912)  201  Fed.  441,  decree  reversed 
Southern  Express  Co.  v.  Long  (1913) 
202  Fed.  462,  120  C.  C.  A.  568. 

85.  Criminal         prosecutions.  —  See 

Ilarkrader  v.  Wadley  (1898)  19  Sup. 
Ct.  119,  172  U.  S.  148,  43  L.  Ed.  399; 
Davis  &  Farnnm  Mfg.  Co.  v.  City  of 
Los  Anereles  (1903)  23  Sup.  Ct  498,  189 
U.  S.  207,  47  L.  Ed.  778  (affirming  de- 
cree [C.  C.  10021  115  Fed.  537) ;  Dob- 
bins V.  City  of  Los  Angeles  (1904)  25 
Sup.  Ct.  18,  195  IJ.  S.  223,  49  L.  Ed, 
169  (reversing  judgment  [19031  72  P. 
970,  130  Cal  179,  96  Am.  St.  Rep. 
P5);  Daly  v.  Elton  (1904)  25  Sup.  Ct. 
22,  195  U.  S.  242,  49  L.  Ed.  177  (re- 
versing judgment  In  re  Daly  [19031  72 
P.  1097,  139  Cal.  216);  Philadelphia 
Co.  V.  Stimson  (1912)  32  Sup.  Ct.  340, 
223  U.  S.  605,  56  L.  Ed.  570  (affirming 
decree  Same  v.  Dickinson  [19091  33 
App.  D.  C.  a38);  Arbuckle  v.  Black- 
burn (1902)  113  Fed.  616,  51  C.  C.  A. 
122,  65  L.  R.  A.  864  (appeal  dismissed 
[19031  24  Sup.  Ct  148,  191  U.  S.  405, 
48  L.  Ed.  239);  Spink  v.  Francis  (C. 
C.  1884)  19  Fed.  670;  Id.  (C.  C.  1884) 
20  Fed.  567;  Suess  v.  Noble  (C.  C. 
1887)  31  Fed.  855;  Hemsley  v.  Myers 
(C.  C.  1891)  45  Fed.  283;  Minneapolis, 
St  P.  &  S.  S.  M.  Ry.  Co.  v.  Milner  (C. 
C.  1893)  57  Fed.  276;  Wadley  v. 
Blount  (C.  C.  1895)  65  Fed.  667; 
Southern  Pac.  Co.  v.  Board  of  Railroad 
Com'rs  of  California  (C.  C.  1896)  78 
Fed.  236;  Central  Trust  Co.  v.  Citi- 
zons*  St  R.  Co.  (C.  C.  1897)  80  Fed. 
218;  Camden  Interstate  Ry.  Co.  v.  City 
of  Catlettsburg  (C.  C.  1904)  129  Fed. 
421;  Logan  &  Bryan  v.  Postal  Tele- 
graph &  Cable  Co.  (C.  C.  1908)  157 
Fed.  570. 

IV.  ACTIONS   AND    PROCEEDINGS 
FOR  INJUNCTIONS 

86.  Conditions  precedent  to  restrain- 
ing sale  of  mortgage  bonds^^ee  Alaba- 
ma Consol.  Coal  &  Iron  Co.  v.  Balti- 
more Trust  Co.  (D.  C.  1912)  197  Fed. 
347. 

87.  Acting  under  unconstitutional  law 
as  defense.>-See  Bonaparte  v.  Camden 
&  A.  R.  Co.  (C.  C.  1830)  Fed.  Cas.  No. 
1,617. 

88.  Jurisdiction  of  court.— See  Jones 
v.  Andrews  (1870)  77  U.  S.  (10  Wall.) 
327,  19  L.  Ed.  935;  Watson  v.  Jones 
(1871)  80  XT.  S.  (13  Wall.)  679,  20  L. 
Ed.  666;    Phelps  v.  McDonald  (1878) 

(1934) 


99  U.  S.  298,  25  L.  Ed.  473;  PoUock  v. 
Farmers'  Loan  &  Trust  Co.  (1894)  157 
U.  S.  429,  15  Sup.  Ct  673,  39  L  Ei 
759;  Universal  Sayings  &  Trust  Co.  ▼. 
Stoneburner  (1902)  113  Fed.  251,  51 
C.  C.  A.  208;  Portland  Ry.,  Light  & 
Power  Co.  v.  City  of  Portland  (D.  C. 
1012)  201  Fed.  119. 

89.  Limitations   and   laches  affecting 
riglit  to  InJunction^^See  Penn  Mut  Life 
Ins.   Co.   V.  aty   of  Austin   (1898)  18 
Sup.  Ct.  223,  168  U.  S.  685,  42  L.  Ed. 
626;    Creswill  v.  Grand  Lodge,  K.  P. 
of  Georgia  (1912)  32  Sup.  Ct  822.  225 
U.  S.   246,  56  L.  Ed.   1074   (reversing 
judgment  [1910]  67  S.  E.  188.  133  Ga. 
837,   134.  Am.    St    Rep.   231,   18  Ann. 
Cas.  453) ;    Ritter  v.  Ulman.  (1897)  78 
Fed.  222,  24  C.  C.  A.  71  (affirming  Ul- 
man  V.   Ritter   [C.   C.    1896]  72  Fed. 
1000);    Williams   v.   Neely   (1904)  134 
Fed.  1,  67  C.  C.  A.  171,  69  L.   R.  A. 
232;   Eastern  Oregon  Land  Co.  v.  Wil- 
low River  Land  &  Irrigation  Co.   (1912) 
201   Fed.  203,   119  C.   C.   A.  4X7  (re- 
versing decree   [C.  C.   1910]  IS^^  Fed. 
466) ;   Edwards  v.  Mercantile  Truast  Co. 
(C.   C.  1903)   121  Fed.  203;    Benriger 
V.   Steinhauser  (C.  O.  1907)    15ri  Fed. 
151;     Philadelphia    Extracting    Co.   v. 
Keystone  Extracting  Co.   (C.  C.    1910) 
176  Fed.  830;    Union  Pac.   R.  Co.  v. 
Flynn  (C.  C.  1910)  180  Fed.  565;   Cub- 
bins  ▼.   Mississippi  River    Commission 
(D.  C.  1913)   204  Fed.  299;    Brainard 
V.  Buck  (1900)  16  App.  D.  C.  595.  af- 
firmed (1902)  22  S.  Ct  458,  184  U.  S. 
99,  46  L.  Ed.  449. 

90.  Parties  to  proceedings^— See  Os- 

born    V.    Bank    of    the    United   States 
(1824)  22  U.  S.  (9  Wheat)  738.  6  L. 
Ed.   204;    North  v.   Peters  (1890)  138 
U.  S.  271,  11  Sup.  Ct.  346.  34  li.  Ed. 
936;    Scott  v.  Donald  (1897)  17  Sup. 
Ct  262,  165  U.  S.  107,  41  L.  Ed.  648; 
State  of  Minnesota  v.  Northern  Secu- 
rities Co.  (1902)  22  Sup.  Ct  308. 184  V. 
S.  199,  46  L.  Ed.  499;    Cheroke*  ^<^- 
tion  V.  Hitchcock   (1902)    23  Sut>.  ^^' 
115,  187  U.  S.  294,  47  L.  Ed.  18^;  ^x 
parte  Young  (1908)  28  Sup.  Ct  44:1. 209 
U.  S.  123,  52  L.  Ed.  714,  13  L.    R-  ^• 
(N.  S.)  932,  14  Ann.  Cas.  764;   I*ainey 
V.  Herbert  (1893)  55  Fed.  443,  6    C.  C 
A.  183  (modifying  and  affirming  ^ecr^ 
Herbert  v.  Rainey  [C.  O.  1892]  5^  Fed. 
248);     American    Box    Mach.    C^o-  ^• 
Crosman  (1894)  61  Fed.  888.  10     C.  C- 
A.  146;   Balttmore  &  O.  R.  Co.  v--  ^^1 
bash  R.  Co.   (1902)   119  Fed.   e-T^.  ^] 
C.  C.  A.  322  (writ  of  certiorari  c^enicd 
[1903]  23  Sup.  Ct  848.  187  U.  &-  650, 
47   U    Ed.    349);     Fortney   v.    CTarter 
(1913)    203    Fed.    454,   121    C.    ^-  ^ 
514;   Hyde  v.  Folger  (C.  C.  1847>   ^^ 
Cas.  No.  6,971;   St  Luke's  Hospm  "tal  ▼• 
Barclay   (C.   C.  1855)    Fed.   Ca»-  ^o. 
12,241;    Woodruff  v.  North  Bloo^^ifieW 
Gravel  Min.  Co.  (C.  C.  1883)  16^     Fed. 
25;    Barry  v.  Alissouri,  K.   &  T*-  ^^• 
Co.  (C.  C.  1884)   22  Fed.  631;   /Amer- 
ican Box  Mach.  Co.  v.  Crosman  C^\p' 
1892)  57  Fed.  1021;  U.  S,  v.  Agl^'  ^^' 
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a  1894)  62  Ted.  824;  American  Steel 
&  Wire  Co.  v.  Wire  Drawers*  &  Die 
Makers'  Unions  Nos.  1  and  3  (G.  G. 
1896)  90  Fed.  598;  Benson  v.  Gity  of 
San  Diego  (a  G.  1900)  100  Fed.  158. 

91.  Notioe  of  order.— See  State  of 
New  York  v.  State  of  Gonnecticnt 
(1799)  4  U.  S.  (4  DalL)  1.  1  L.  Ed. 
715;  In  re  Gary  (D.  G.  1882)  10  Fed. 
622.     But  see  f  1243a,  post 

92.  Sufficiency  of  biii  or  oompiaintrf— 

See  Stanley  ▼.  Gadsby  (1836)  35  U.  S. 
(10  Pet)  521,  9  L.  Ed.  518;  Patton  v. 
Taylor  (1849)  48  U.  S.  (7  How.)  132. 
12  li.  Ed.  637;  Griffing  ▼.  Gibb  (1862) 
67  U.  S.  (2  Black)  519.  17  L.  Ed.  353; 
State  of  Mississippi  y.  Johnson  (1866) 
71  U.  S.  (4  Wall.)  475,  18  L.  Ed.  437; 
Georgia  v.  Stanton  (1807)  73  U.  S.  (6 
Wall.)  50.  18  L.  Ed.  721;  Hancock  v. 
Walsh  (U.  S.  1879)  3  Woods,  351; 
City  of  St  Louis  v.  Knapp,  Stout  & 
Co.  Lumber  Co.  (1881)  104  U.  S.  658, 
26  li.  Ed.  883;  City  of  Walla  WaUa  ▼. 
Walla  Walla  Water  Co.  (1898)  19  Sup. 
Ct  77,  172  U.  S.  1,  43  L.  Ed.  341  (af- 
firming decree  Walla  Walla  Water  Go.  v. 
City  of  Walla  Walla  [G.  C.  18941  60 
Fed.  957);  Boise  Artesian  Hot  &  Gold 
Water  Go.  v.  Boise  City  (1909)  29 
Sup.  Ct  426,  213  U.  S.  276,  53  L.  Ed. 
790;  Texas  &  P.  Ry.  Co.  v.  Kuteman 
(1893)  54  Fed.  547,  4  C.  G.  A.  503; 
United  States  Freehold  Land  &  Emi- 
gration Co.  V.  Gallegos  (1898)  89  Fed. 
769.  32  G.  G.  A.  470;  IndUn  Land  & 
Trust  Co.  V.  Shoenfelt  (1906)  135  Fed. 
484,  68  0.  G.  A.  196;  Ashbum  ▼. 
Graves  (1907)  149  Fed.  968,  79  G.  G. 
A-  478  (decree  reversed  Graves  v.  Ash- 
bnm  [1909]  30  Sup.  Ct  108,  215  U.  S. 
331,  54  L.  Ed.  217) ;  Lawrence  v.  Bow- 
man (G.  G.  1858)  Fed.  Gas.  No.  8,134; 
U.  S.  V.  Parrott  (G.  G.  1858)  Fed. 
Cas.  No.  15,998;  In  re  Bloss  (G.  G. 
1870)  Fed.  Cas.  No.  1,562;  Ketchum 
V.  Driggs  (G.  G.  1876)  Fed.  Cas.  No. 
7,735;   Brooks  v.  0*Hara  (C.  G.  1881) 

8  Fed.  529;  Leo  v.  Union  Pac.  Ry.  Co. 
(C.  C.  1883)  17  Fed.  273;  Lewin  v. 
Welsbach  Light  Co.  (C.  G.  1897)  81 
Fed.  904;  Union  Mill  &  Mining  Go.  v. 
Warren  (G.  G.  1897)  82  Fed.  522; 
Morris  v.  Bean  (C.  G.  1903)  123  Fed. 
618;  Pulhnan  Go.  v.  Tamble  (C.  G. 
1909)  173  Fed.  200;  Wm.  Wrigley,  Jr., 
Co.  V.  L.  P.  Larson,  Jr.,  Co,  (C.  C. 
1911)  195  Fed.  568;  Blackburn  v. 
Stannard  (D.  C.  1842)  Fed.  Gas.  No. 
1,468;  Shainwald  v.  Lewis  (D.  C. 
1881)  6  Fed.  766;  Richardson  v.  Penn- 
sylvania Coal  Co.  (D.  C.  1913)  203 
Fed.  743;  Cubbins  v.  Mississippi  River 
Commission  (D.  G.  1913)  204  Fed.  299. 

93.  Amendment  of  biiiw— See  Read  v. 
Consequa  (G.  G.  1821)  Fed.  Gas.  No. 
11,606;  Meyers  v.  Shields  (C.  G.  1894) 
61  Fed.  713;  Spaulding  v.  Evenson  (C. 
O.  1906)  149  Fed.  913,  order  affirmed 
(1907)  150  Fed.  517,  82  G.  G.  A.  263, 

9  L.  R.  A.  (N.  S.)  904. 

94.  Verification  of  bill  or  complaint. 

—See  Schermehorn  v.  L'Espenasse  (C. 


G.  1796)  Fed.  Cas.  No.  12,454,  2  Dall. 
360,  364, 1  L.  Ed.  415;  Black  v.  Henry 
G.  Allen  Co.  (C.  C.  1890)  42  Fed.  618, 
9  L.  R.  A.  433;  Cobb  v.  Glough  (C.  G. 
1897)  83  Fed.  604;  Stationary  Engi- 
neer Pub.  Go.  V.  Gomerford  (G.  0. 
1907)  155  Fed.  667. 

95.  Filing  plea  or  answer.— See  Read 
V.  Consequa  (O.  G.  1821)  Fed.  Cas. 
No.  11,606;  Mason  v.  Jones  (C.  C. 
1847)   Fed.  Gas.  No.  9,239. 

96.  Presumptions  and  evidence  to 
sustain  bill^-See  Union  Bank  of 
Georgetown  v.  Geary  (1831)  30  U.  S. 
(5  Pet)  99,  8  L.  Ed.  60;  Walsh  v. 
Preston  (1883)  109  U.  S.  297,  3  Sup. 
Ct  169,  245,  27  L.  Ed.  940;  Matthews 
V.  Warner  (1884)  112  U.  S.  600,  5  Sup. 
Ct  312.  28  L.  Ed.  851  (affirming  [G.  C. 
1881]  6  Fed.  461) ;  Monroe  Cattle  Go. 
V.  Becker  (1892)  147  U.  S.  47,  13  Sup. 
Ct  217,  37  L.  Ed.  72;  Missouri  v.  HH- 
nois  (1906)  26  Sup.  Ct  268,  270,  200 
U.  S.  496,  50  L.  Ed.  572;  Javierre  v. 
Central  Altagracia  (1910)  30  Sup.  Ct 
598,  217  U.  S.  502.  64  L.  Ed.  859;  Poor 
v.  Carleton  (G.  C.  1837)  Fed.  Gas.  No. 
11,272;  Tobin  v.  Walkinshaw  (G.  G. 
1855)  Fed.  Cas.  No.  14,068;  Automatic 
Phonograph  Exhibition  Co.  v.  North 
Aioerican  Phonograph  Co.  (O.  G.  1891) 
45  Fed.  1;  Lewin  v.  Welsbach  Light 
Co.  (G.  O.  1897)  81  Fed.  904;  Sperry 
&  Hutchinson  Go.  v.  Pommer  (D.  C. 
1913)  208  Fed.  804. 

97.  Dismissal  before  hearing— See 
West  Y.  East  Coast  Cedar  Go.  (1902) 
113  Fed.  742,  51  C.  G.  A.  416;  Penn- 
sylvania R.  Co.  V.  National  Docks  & 
N.  J.  J.  0.  Ry.  Co.  (G.  G.  1892)  51  Fed. 
858. 

98.  Hearing  and  relief  awarded^— 
See  Marshall  v.  Beverley  (1820)  18  U. 
S.  (5  Wheat)  313,  6  L.  Ed.  97;  Rainey 
V.  Herbert  (1893)  55  Fed.  443,  5  G.  G. 
A.  183  (modifying  and  affirming  decree 
Herbert  v.  Rainey  [G.  G.  18921  54  Fed. 
248). 

V.  PRELIMINARY    AND     INTER-  * 
LOCUTORY  INJUNCTIONS 

(A)  Orounda  and  proceedings  to  procure 

99.  Nature   and  scope   of  remedy.— 

See  Carson  v.  Combe  (1898)  86  Fed. 
202,  29  G.  C.  A.  660;  Denver  &  R.  G. 
R.  Co.  V.  U.  S.  (1903)  124  Fed.  156, 
59  G.  G.  A.  579;  Ewing  v.  BUght  (G. 
G.  1855)  Fed.  Cas.  No.  4,590;  Fremont 
V.  Merced  Min.  Co.  (G.  G.  1858)  ' 
Fed.  Cas.  No.  5,095;  American  Nichol- 
son Pavement  Co.  v.  Elizabeth  (C.  G. 
1870)  Fed.  Cas.  No.  312;  Cole  Silver 
Min.  Go.  V.  Virginia  &  Gold  Hill  Water 
Co.  (C.  C.  1871)  Fed.  Cas.  Nos.  2,989, 
2,990;  Denver  &  N.  O.  R.  Go.  v.  Atch- 
ison, T.  &  S.  F.  R.  Go.  (0.  C.  1882) 
13  Fed.  546  (reversing  decree  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R. 
Co.  [1884]  4  Sup.  Ct.  185, 110  U.  S.  667, 
28  L.  Ed.  291) ;  Southern  Pac.  R.  Co.  v. 
City  of  Oakland  (G.  C.  1893)  58  Fed. 
50;    Illinois  lAfe  Lis.  Co.  v.  Newman 

(1935) 


§1241 


THE  JUDICIAL  CODB 


(Tit.  12o 


(C.  C.  1905)  141  Fed.  449;  Goldfield 
ConsoL  Mines  Co.  v.  Goldfield  Miners' 
Union  No.  220  (O.  C.  1908)  150  Fed. 
500;  F.  W.  Cook  Brewing  Co.  v.  Garber 
(C.  C.  1909)  168  Fed.  942;  Carpenter 
▼.  KnoUwood  Cemetery  (C.  C.  1911) 
188  Fed.  856;  WUmington  City  Ry. 
Co.  ▼.  Taylor  (D.  C.  1912)  198  Fed, 
159;  Sperry  &  Hutchinson  Co.  v.  Pom- 
mer  (D.  C.  1912)  199  Fed.  309. 

100.  Right  to  preliminary  injunction 
in  generald^See  AUington  &  Curtis 
Mfg.  Co.  ▼.  Booth  (1897)  78  Fed.  878, 
24  C.  C.  A.  37.S;  Toledo  Computing 
Scale    Co.    v.    Computing    Scale    Co. 

(1906)  142  Fed.  019,  74  C.  C.  A.  89; 
Shubert  ▼.  Woodward  (1909)  167  Fed. 
47,  92  C.  C.  A.  509;  Clum  ▼.  Brewer 
(C.  C.  1855)  Fed.  Cas.  No.  2,909; 
Whelpley  v.  Erie  Ry.  Co.  (C.  C.  18G8) 
Fed.  Cas.  No.  17,504;  Merchants'  Nat 
Bank  v.  Leland  (C.  0.  1870)  Fed.  Cas. 
No.  9,452;  Canfield  v.  State  Nat  Bank 
(C.  C.  1877)  Fed.  Cas.  No.  2,382; 
Paine  v.  United  States  Playing-Card 
Co.  (C.  C.  1898)  90  Fed.  543;  Sampson 
&  Murdock  Co.  v.  Seaver-Radford  Co. 
(C.  C.  1904)  129  Fed.  761;  Pennsyl- 
vania Co.  V.  Lake  Erie,  B.  G.  &  N.  Ry. 
Co.  (C.  C.  1905)  146  Fed.  446;  Danci- 
ger  V.  Stone  (C.  C.  1909)  187  Fed.  853; 
Wright  ▼.  St  Louis  Southwestern  Ry. 
Co.  (C.  C.  1010)  175  Fed.  845;  Car- 
penter ▼.  KlnoUwood  Cemetery  (C.  C. 
1911)  188  Fed.  856.  But  see  §§  1243a- 
1243d,  post. 

101.  Grounds  for  denial  of  temporary 
injunctions.— See  Kansas  &  A.  V.  Ry. 
Co.  V.  Payne  (1892)  49  Fed.  114,  1 
C.  C.  A.  183;  Same  v.  Le  Flore  (1892) 
49  Fed.  119,  1  C.  C.  A.  192  (revers- 
ing Payne  v.  Kansas  &  A.  V.  R.  Co. 
[C.  C.  1891]  46  Fed.  546);  Foley  v. 
Guarantee  Trust  &  Safe- Deposit  Co. 
(1896)  74  Fed.  759.  21  C.  C.  A.  78; 
Miller  v.  Morley  Finishing  Mach.  Co. 
(1898)  87  Fed.  621,  31  C.  C.  A.  148; 
Louisville  Home  Tel.  Co.  v.  Cumber- 
land Telephone  &  Telegraph  Co.  (1901) 

-111  Fed.  663,  49  C.  C.  A.  524  (re- 
versing order  [C.  C.  1901]  Cumber- 
land Telephone  &  Telegraph  Co.  v. 
Louisville  Home  Tel.  Co.,  110  Fed. 
596) ;  Cabnniss  v.  Reoo  Min.  Co. 
(1902)  116  Fed.  318,  54  C.  C.  A.  190; 
St  Louis  &  S.  F.  R.  Co.  v.  Southwest- 
em  Telephone  &  Telegraph  Co.  (1903) 
121  Fed.  278,  58  C.  C.  A.  198;  Kewanee 
Mfg.  Co.  V.  Leigh  (1905)  135  Fed.  58, 
67  C.  C.  A.  632;  Mountain  Copper  Co. 
V.  U.  S.  (1906)  142  Fed.  625,  73  C.  C. 
A.  621  (appeal  dismissed  [1908]  U.  S. 
V.  Mountain  Copper  Co.,  29  Sup.  Ct 
685,  212  U.  S.  587,  53  L.  Ed.  662); 
International  Register  Co.  v.  Record- 
ing Fare  Register  Co.  (1907)  151  Fed. 
199,  80  C.  C.  A.  475  (modifying  de- 
cree [C.  C.  1905]  139  Fed.  785);  HaU» 
Signal  Co.  v.  General  Ry.   Signal  Co. 

(1907)  153  Fed.  907,  82  C.  C.  A.  653; 
Alaska  Pac.  Ry.  &  Terminal  Co.  v. 
Copper  River  &  N.  W.  Ry,  Co.  (1908) 
160  Fed.  862,  87  C.  C.  A.  666;  St 
Louis    Street   Flushing   Mach.    Go.   v. 


Sanitary  Street  Flushing  Mach.  Co. 
(1908)  161  Fed.  725,  88  C.  C.  A.  585; 
McCarthy  v.  Bunker  Hill  &  Sullivan 
Mining  &  Concentrating  Co.  (1908)  164 
Fed.  927,  92  C.  C.  A.  259  (modifying 
judgment  McCarthy  v.  Bunker  Hill  & 
Sullivan  Mining  &  Coal  Co.  [C.  G. 
1906]  147  Fed.  981,  and  writ  of  cer- 
tiorari denied  [1909]  29  Sup.  Ct  692, 
212  U.  S.  583,  53  L.  Ed.  680);  Shubert 
V.  Woodward  (1909)  167  Fed.  47,  92 
C.  C.  A.  509;  Anargyros  &  Co.  v. 
Anargyros  (1909)  167  Fed.  753.  93  C. 
C.  A.  241;  Southern  Express  Co.  v. 
Long  (1913)  202  Fed.  462,  120  C.  C. 
A.  568  (reversing  decree  Long  v. 
Southern  Express  Co.  [D.  C.  1912] 
201  Fed.  441) ;  Haight  v.  Morris  Aque- 
duct (C.  C.  1826)  Fed.  Cas.  No.  5,902; 
Camblos  v.  Philadelphia  &  R.  R.  Co. 
(C.  G.  1873)  Fed.  Cas.  No.  2,.331;  Mur- 
tagh  V.  Philadelphia  (C.  C.  1874)  Fed. 
Cas.  No.  9,969;  Wilkinson  v.  Dobbie 
(C.  C.  1874)  Fed.  Cas.  No.  17,670; 
Schuyler  Steam  Towboat  Line  v.  New- 
ton (C.  C.  1879)  Fed.  Cas.  No.  12,496; 
Matthews  v.  Murchison  (C.  C.  1883) 
15  Fed.  691;  Rainey  v.  Baltimore  & 
O.  R.  Co.  (C.  C.  1883)  15  Fed.  767; 
Land  Co.  of  New  Mexico  v.  Elkins  (0. 
C.  1884)  20  Fed.  545;  Sellers  v.  Par- 
vis  &  Williams  Co.  (C.  C  1886)  30 
Fed.  164;  MarshaU  v.  TurnbuU  (C.  C. 
1887)  32  Fed.  124;  Stein  v.  Bienville 
Water  Supply  Co.  (C.  0.  1887)  32 
Fed.  876;  Foster  v.  Ballenberg  (C.  C. 
1890)  43  Fed.  821;  U.  S.  v.  JelUco 
Mountain  Coke  &  Coal  Co.  (C.  C.  1890) 
43  Fed.  898;  Kimball  v.  Atchison,  T. 
&  S.  F.  R.  Co.  (C.  C.  1891)  46  Fed. 
888;  Weidenfeld  v.  Allegheny  &  K.  B. 
Co.  (C.  C.  1891)  47  Fed.  11;  Mexican 
Ore  Co.  V.  ^fexican  Guadalupe  Min. 
Co.  (C.  C.  1891)  47  Fed.  351;  PuU- 
man*B  Palace -Car  Co.  v.  Missouri,  'K. 
&  T.  Ry.  Co.  (C.  O.  1893)  55  Fed.  138; 
Home  Ins.  Co.  v.  Nobles  (C.  0.  1894) 
.63  Fed.  642;  Kilbum  v.  IngersoU  (C. 
C.  1895)  67  Fed.  46;  New  Enghind 
Engineering  Co.  v;  Oakwood  St  By. 
Co.  (C.  C.  1895)  71  Fed.  52;  U.  S.  v. 
La  Compagnie  Francaise  des  Cables 
Telegraphiques  (C.  C.  1896)  77  Fed. 
495;  Consolidated  Fastener  Co.  v. 
Traut  &  nine  Manuf  g  Co.  (C.  C.  1897) 
81  Fed.  383;  De  Neufville  v.  New  York 
&  N.  Ry.  Co.  (C.  C.  1808)  84  Fed.  391; 
Richmond  Mica  Co.  v.  De  Clyne  (C.  C. 
1898)  90  Fed.  661;  Ryan  v.  Williams 
(C.  C.  1900)  100  Fed.  177;  Board  of 
Trade  of  City  of  Chicago  v.  C.  B. 
Thomson  Commission  Co.  (C.  C.  1900) 
103  Fed.  902;  Cosmos  Exploration  Co. 
V.  Gray  Eagle  GQ  Co.  (C.  C.  1900)  104 
Fed.  20  (judgment  afBrmed  [19011  112 
Fed.  4,  50  C.  C.  A.  79,  61  L.  R  A 
230,  which  is  affirmed  [1903]  23  Sup. 
Ct  692,  24  Sup.  Ct  860,  190  U.  S.  301, 
47  L.  Ed.  1064) ;  Pacific  Land  &  Im- 
provement Co.  V.  Elwood  Oil  Co.  (C. 
C.  1900)  104  Fed.  20  (judgment  af- 
firmed [1901]  112  Fed.  4,  60  C.  C.  A 
79.  61  L.  R.  A.  230,  which  is  affirmed 
[1903]   23  Sup.  Ct  698,  24  Sup.  Ct 
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861.  190  U.  S.  816,  47  L.  Ed.  1073); 
Dady  v.  Georgia  &  A.  Ry.  (C,  O.  1900) 
112  Fed.  838;  MiUer  v.  Mutual  Reserve 
Fund  Life  Ass'n  (C.  C.  1901)  109  Fed. 
278;   Central  Stock  Yards  Co.  ▼.  Louis- 
ville &  N.  R.  Co.  (O.  C.  1902)  112  Fed. 
823;    Brooklyn  BasebaU   Club  v.   Mc- 
Guire  (C.  C.  1902)  116  Fed.  782;  Mit- 
chell   V.    Colorado    Fuel    &    Iron    Co. 
(C.   C.  1902)   117  Fed.  723;    Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  Co. 
(C.  C.  1903)  120  Fed.  362    (order  af- 
firmed  [1903]    123   Fed.  33,  59  C.  C. 
A.  113,  which  is  affirmed  [1904]  25  Sup. 
Ct.  133,  195  U.  S.  540,  49  L.  Ed.  312, 
1  Ann.  Cas.  517,  and  judgment  affii*med 
[1904]  25  Sup.  Ct  150,  195  U.  S.  594, 
49  L.  Ed.  332,  1  Ann.  Cas.  533) ;  Board 
of  Trade  of  City  of  Chicago  v.   Con- 
solidated  Stock   Ezch.    of   Buffalo    (O, 
C.  1903)  121  Fed.  433;  Board  of  Trade 
of  Chicago,  HL,  v.  Ellis   (C.  C.  1903) 
122   Fed.  319;    Amelia  MUling  Co.  v. 
Tennessee  Coal,  Iron  &  R.  Co.  (C.  C. 
1903)   123  Fed.  811;    Gring  v.  Chesa- 
peake  &  D.  Canal  Co.  (C.  C.  1904)  129 
Fed.  996;    Contra  Costa  Water  Co.  v. 
City  of  Oakland  (C.  C.  1904)  165  Fed. 
518;  Napier  v.  Westerhoff  (C.  C.  1905) 
138  Fed.  420;    Star  Co.  v.  Colver  Pub. 
House    (C.    C.    1905)    141    Fed.    129; 
Empire  Circuit  Co.  v.  Jermon   (C.  C. 
1905)  147  Fed.  532;  Montgomery  Ward 
&    Co.    V.   South  Dakota   Retail  Mer- 
chants' &  Hardware  Dealers'  Ass*n  (C. 
C.  1907)  150  Fed.  413;  Red  C.  Oil  Mfg. 
Co.    V.    Board   of   Agriculture    (0.    C. 
1909)    172   Fed.   695    (decree   affirmed 
[1912]  32  Sup.  Ct  152,  222  U.  S.  380, 
56   U   Ed.   240);    Postal  Cable   Tele- 
graph Co.  V.  Cumberland  Telephone  & 
Telegraph  Co.   (C.  C.  1910)   177  Fed. 
726;    Barrett  v.  City  of  New  York  (C. 
C.    1910)    183    Fed.    793;     Owsley    v. 
Yerkes    (C.    C.    1911)    185    Fed.    686; 
Hunnewell  v.  New  York  Cent  &  H.  R, 
R.    Co.    (C.    C.    1911)    196    Fed.    543; 
Pyle  v.  Texas  Transport  &  Terminal 
Co.   (D.  C.  1911)   185  Fed.  309;    Wil- 
mington City  Ry.  Co.  v.  Taylor  (D.  C. 
1912)   198  Fed.  159;    CarUsle  v.  Smith 
(D.  C.  1912)  200  Fed.  2G8.     But  see 
i!  1243a-1243d,  post. 

102.  Discretion  of  court  in  granting 
or  refusing  temporary  Injunction.— See 
Buffington  v.  Harvey  (1877)  95  U.  S. 
99,  24  L.  Ed.  381;  Rahley  v.  Columbia 
Phonograph  Co.  (1903)  122  Fed.  623, 
58  C.  C.  A.  639;  Railroad  Commission 
of  Louisiana  v.  Texas  &  P.  Ry.  Co. 
(1906)  144  Fed.  68,  75  O.  C.  A.  226; 
Vogel  V.  Warsing  (1906)  146  Fed.  949, 
77  C.  C,  A.  199;  Southern  Ry.  Co.  v. 
Carolina  Coal  &  Ice  Co.  (1907)  151 
Fed.  477,  81  C.  C.  A.  15;  Continuous 
Glass  Press  Co.  v.  Schmertz  Wire  Glass 
Co.  (1907)  153  Fed.  577,  82  O.  C.  A. 
587;  Chester  Forging  &  Engineering 
Co.  V.  Tindel-Morris  Co.  (1908)  165 
Fed.  899.  91  C.  C.  A.  577  (affirming 
decree  Tindel-Morris  Co.  v.  Chester 
Forging  &  Engineering  Co.  [C.  C.  1908] 
163  Fed.  304);  Shubert  v.  Woodward 
2  U.S,C0MP.'16— 122 


§  1241 


(1909)  167  Fed.  47.  92  0.  C.  A.  509; 
Love  V.  Atchison,  T.  &  S.  F.  Ry.  Co. 
(1911)  185  Fed.  321,  107  0.  C.  A.  403 
(affirming  orders  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Love  [C.  C.  1909]  174  Fed. 
59,  and  Missouri,  K.  &  T.  Ry.  Co.  v. 
Same  [C.  C.  1910]  177  Fed.  493,  and 
writ  of  certiorari  denied  West  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  [1911]  31  Sup. 
Ct.  721,  220  U.  S.  618,  55  L  Ed.  612) ; 
King  Lumber  Co.  v.  Benton  (1911)  186 
Fed.  45S,  108  C.  C.  A.  436;  Henry  Gas 
Co.  V.  United  States  (1911)   191  Fed. 
132,  111  C.   C.   A.  612;   Fireball   Gas 
Tank  &  Illuminating  Co.  v.  Commercial 
Acetylene  Co.  (1912)  198  Fed.  650,  117 
C.    C.   A.    354;    City    of   Kankakee    v. 
American  Water  Supply  Co.  (1912)  199 
Fed.  757,  118  C.  C.  A.  195;  American 
Grain  Separator  Co.  v.  Twin  City  Sep- 
arator Co.  (1912)  202  Fed.  202,  120  C. 
C.  A.  644;  Greenberg  v.  Lesamis  (1913) 
203  Fed.  678,  122  C.  O.  A.  74;  Nash- 
ville, O.  &  St.  L.  Ry.  Co.  V.  McConnell 
(C.  C.  1897)  82  Fed.  65;  Sanitary  Re- 
duction Works  of  San  Francisco  v.  Cal- 
ifornia Reduction  Co.  (C.  C.  1899)  94 
Fed.   693;   Cohen   v.   Delavina   (C.    C. 
1900)  104  Fed.  946;  CartersviUe  Light 
&  Power  Co.  v.  City'  of  CartersviUe  (C. 
C.  1902)  114  Fed.  699;  National  Phono- 
graph Co.  V.  Schlegel  (C.  C.  1902)  117 
Fed.  624  (decree  reversed   [1904]   128 
Fed.  733,  64  C.  O.  A.  594);  Mitchell  v. 
Colorado  Fuel  &  Iron  Co.  (C.  C.  1902) 
117   Fed.   723;  Harriman  v.   Northern 
Securities  Co.   (C.   C.   1904)   132  Fed. 
464  (decree  reversed  Northern  Securi- 
ties Co.  V.  Harriman  [1905]  134  Fed. 
831,  67  C.  C.  A.  245,  which  is  affirmed 
Harriman  v.    Northern    Securities   Co. 
[1905]  25  Sup.  Ct  493.  197  U.  S.  244, 
49  L.  Ed.  739);   Smith  Oyster  Co.  v. 
Darbee  &  Immel  Oyster  &  Land  Co. 
(C.  C.  1906)  149  Fed.  555;  Richards  v. 
Meissner  (C.   C.   1906)   158   Fed.   109; 
Bliss  V.  Anaconda  Copper  Min.  (3o.  (C. 
C.  1909)   167  Fed.  342  (judgment  af- 
firmed   Same    v.    Washoe    Copper    Co. 
[1911]  186  Fed.  789,  109  C.  C.  A.  133) ; 
In  re  Arkansas  Railroad  Rates  (C.  C. 
1909)  168  Fed.  720;  Minneapolis  Gen- 
eral Electric  Co.  v.  City  of  Minneapolis 
(C.  C.  1911)  194  Fed.  215;  Des  Moines 
Water  Co.  v.  City  of  Des  Moines  (D. 
C.  1912)  194  Fed.  557;  Wilmington  City 
Ry.  Co.  V.  Taylor  (D.  C.  1912)  198  Fed. 
150;  South  &  North  Alabama  R.  Co.  v. 
Railroad  Commission  of  Alabama  (D.  C 
1913)  210  Fed.  465. 

103.  Autliority  of  court  or  Judge  to 
Issue  writ.— See  Gray  v.  Chicago,  I.  & 
N,  R.  Co.  (C.  C.  1884)  Fed.  Cas.  No. 
5,713;  Davidson  v.  Calkins  (C.  C.  1899) 
92  Fed.  230;'  New  York  Times  v.  Sun 
Printing  &  Publishing  Co.  (D.  C.  1912) 
195  Fed.  173. 

104.  Necessity  of  bill  In  equity.— See 
Wilson  V.  Childs  (D.  C.  1873)  Fed.  Cas. 
No.  17.796. 

105.  Time  of  application.— See  Con- 
solidated Retail  Booksellers  v.  Ward  (C 
0.  1904)  130  Fed.  389. 
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106.  Parties      to      application.— See 

Sperry  &  Hutchinson  Co.  v.  Pommer 
(D.  C.  1912)  199  Fed.  309. 

107.  Notice  of  application.— See  New 

York  V.  Connecticut  (1799)  4  Dall.  1,  2, 
1  L.  Ed.  715;  Bradley  v.  Reed  (C.  C.) 
Fed.  Cas.  No.  1,785;  Love  v.  Fendall's 
Trustees  (C.  C.  1801)  Fed.  Cas.  No. 
8,547;  Perry  v.  Parker  (C.  C.  1846) 
Fed.  Cas.  No.  11,010;  Wilson  v.  StoUey 
(C.  C.  1847)  Fed.  Cas.  No.  17,839; 
Marsh  v.  Bennett  (C.  O.  1850)  Fed. 
Cas.  No.  9,110;  Wynn  v.  Wilson  (C.  O. 
1855)  Fed.  Cas.  No.  18,116;  Bell  v. 
Ohio  Life  &  Trust  Co.  (C.  C.  1858) 
Fed.  Cas.  No.  1,260;  Mowrey  v.  Indian- 
apolis &  C.  R.  Co.  (C.  C.  1866)  Fed. 
Cas.  No.  9,891;  Brown  v.  Pacific  MaU  S. 
S.  Co.  (C.  C.  1867)  Fed.  Cas.  No.  2,- 
025;  Kamm  v.  Stark  (C.  C.  1871)  Fed. 
Cas.  No.  7,604;  Yuengling  v.  Johnson 
(C.  C.  1877)  Fed.  Cas.  No.  18.195; 
Central  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  Ry.  Co.  (C.  C.  1885)  25  Fed.  1;  Ex 
parte  Richards  (C.  C.  1902)  117  Fed. 
658;  Jones  v.  Dimes  (D.  C.  1904)  130 
Fed.  638.  But  see  §§  1243a-1243d. 
post. 

108.  Affidavits  for  injunction.— See 
Modox  Co.  V.  Moxie  Nerve  Food  Co. 
(1907)  162  Fed.  649,  89  C.  C.  A.  441 
(affirming  order  Moxie  Nerve  Food  Co. 
of  New  England  v.  Modox  Co.  [C.  C. 
1907]  153  Fed.  487) ;  Bradley  v.  Reed 
(C.  C.)  Fed.  Cas.  No.  1,785;  Scherme- 
horn  V.  L'Espenasse  (C.  C.  1796)  Fed. 
Cas.  No.  12,454  [2  U.  S.  (2  Dall.)  360, 
1  L.  Ed.  415];   Wilson  v.  StoUey  (C.  C. 

1847)  Fed.  Cas.  No.  17,830;  Day  v. 
Boston  Belting  Co.  (C.  C.  1853)  Fed. 
Cas.  No.  3,674;  Leo  v.  Union  Pac.  Ry. 
Co.  (C.  C.  1883)  17  Fed.  273;  Ameri- 
can Paper- Barrel  Co.  v.  Lara  way  (C. 
C.  1886)  28  Fed.  141;  Montgomery 
Water  Power  Co.  v.  Chapman  (C.  C. 
1904)  128  Fed.  197. 

109.  Use  and  effect  of  anewerw— See 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Felton 
(1900)  103  Fed.  227.  43  C.  C.  A.  189; 
Interstate  Commerce  Commission  v. 
Lehigh  Val.  R.  Co.  (C.  C.  1892)  49 
Fed.  177;  City  of  Sacramento  v.  South- 
ern Pac.  Co.  (C.  C.  1907)  155  Fed. 
1022;  Woodside  v.  Tonopah  &  G.  R 
Co.  (C.  C.  1911)  184  Fed.  358. 

110.  Counter  affidavits  and  otiier  ev- 
idenoe.— ^ee   Baker   v.   Taylor    (C.    0. 

1848)  Fed.  Cas.  No.  782;  Brown  v. 
Pacific  Mail  S.  S.  Co.  (C.  C.  1867) 
Fed.  Cas.  No.  2,025;  Benbow-Bram- 
mer  Mfg.  Co.  v.  Simpson  Mfg.  Co.  (C. 
C.  1904)  132  Fed.  614;  Sperry  & 
Hutchinson  Co.  v.  Associated  Mer- 
chants' Stamp  Co.  (D.  C.  1913)  208 
Fed.  205. 

til.  Bond  or  undertalcing  on  grant- 
ing injunction.— See  Briggs  v.  Neal  (C. 
C.  A.  1903)  120  Fed.  224,  56  C.  C.  A. 
672  (reversing  decree  Neal  v.  Briggs 
[C.  C.  1901]  110  Fed.  477);  Rebecca 
V.  Pumphrey  (C.  C.  1824)  Fed.  Cas. 
No.  11,620;  Northern  Pac.  R.  Co.  v. 
St.  Paul,  M.  &  M.  Ry.  Co.  (C.  C.  1880) 
4  Fed.  688;    Goldmark  y.  Kreling   (C. 
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C.  1885)  25  Fed.  349;  Lowenfeld  v. 
Curtis  (C.  C.  1896)  72  Fed.  105; 
Knickerbocker  Trust  Co.  v.  City  of 
Kalamazoo  (C.  C.  1910)  182  Fed.  865; 
Carpenter  v.  KnoUwood  Cemetery  (D. 
C.  1912)  195  Fed.  96.  But  see  §  1243b, 
post 

1 12.  Hearing  and  determination  of 
application.— See  City  of  Kankakee  v. 
American    Water    Supply    Co.    (1912) 

199  Fed.  757,  118  C.  C.  A.  195;  Jack- 
son Co.   V.   Gardiner  Inv.   Co.    (1912) 

200  Fed.  113,  118  C.  C.  A.  287;  Bar- 
ing V.  Erdman  (C.  C.  1834)  Fed.  C^lb. 
No.  981;  Many  v.  Sizer  (C.  C.  1849) 
Fed.  Cas.  No.  9,057;  Walworth  v.  Cook 
County  (C.  C.  1870)  Fed.  Cas.  No. 
17,136;  Andrae  v.  Redfield  (C.  C. 
1875)  Fed.  Cas.  No.  367;  Lothrop  v. 
Stedman  (C.  C.  1875)  Fed.  Cas.  No. 
8,519;  Bailey  Wringing  Mach.  Co.  v. 
Adams  (C.  C.  1877)  Fed.  Cas.  No.  752; 
Denver  &  R.  G.  Ry.  Co.  v.  Denver,  S. 
P.  &  P.  R.  Co.  (C.  C.  1883)  17  Fed. 
867;  Edison  Electric  Light  Co-  v. 
Buckeye  Electric  Co.  (C.  C.  1892)  64 
Fed.  225;  Huntington  v.  City  of  New 
York  (C.  C.  1902)  118  Fed.  683  (de- 
cree affirmed  [1904]  24  Sup.  Ct  505, 
193  U.  S.  441,  48  L.  Ed.  741) ;  Postal 
Telegraph-Cable  Co.  v.  City  of  Mobile 
(C.  C.  1909)  179  Fed.  955;  Sperry  & 
Hutchinson  Co.  v.  Pommer  (D.  C. 
1912)  199  Fed.  309. 

113.  Conditions  on  granting^See 
Louisville  &  N.  R.  Co.  v.  Western  Un- 
ion Telegraph  Co.  (1913)  207  Fed.  1, 
124  C.  C.  A.  573,  affirming  order  West- 
ern Union  Telegraph  Co.  v.  Louisville 
&  N.  R.  Co.  (D.  C.  1913)  201  Fed.  946; 
McElroy  v.  Kansas  City  (C.  C.  1884) 
21  Fed.  257. 

114.  Conditions  on  refusing  injyno- 
tion.— See  Hamraerstein  v.  Tetrazzini 
(C.  C.  1910)  183  Fed.  670. 

1 15.  Orders  on  application.— See  Staf- 
fords  V.  King  (1898)  90  Fed.  136,  32 
C.  C.  A.  536;  Hammond  Elevator  Co. 
V.  Board  of  Trade  of  City  of  Chicago 
(1905)  143  Fed.  292,  74  C.  C.  A.  430; 
King  Lumber  Co.  v.  Benton  (1911)  186 
Fed.  458,  108  C.  C.  A.  436;  LouisviUe 
&  N.  R.  Co.  V.  Western  Union  Tele- 
graph Co.  (1913)  207  Fed.  1,  124  C.  C. 
A.  573  (affirming  order  Western  Union 
Telegraph  Co.  v.  Louisville  &  N.  R.  Co. 
[D,  C.  1913]  201  Fed.  946);  Cole  Silver 
Min.  Co.  v.  Virginia  &  Gold  Hill  Water 
Co.  (C.  C.  1871)  Fed.  Cas.  No.  2.990: 
Rodgers  v.  Pitt  (C.  C.  1904)  129  Fed. 
932;  Mannington  v.  Hocking  Valley  Ry. 
Co.  (C.  C.  1910)  183  Fed.  133.  But 
see  §§  1243a-1243d,  post. 

1 1 6.  Allowance  of  costs.— See  Andms 
V.  Berkshire  Power  Co.  (D.  C.  1912) 
197  Fed.  1016. 

(B)  Continuing,  modifying,  or  dissolving 

117.  Discretion  of  court.^— See  Buf- 
fington  V.  Harvey  (1877)  95  U.  S.  99.  24 
L.  Ed.  381;  American  Grain  Separator 
Co.  V.  Twin  City  Separator  C^.  (1912) 
202  Fed.  202,  120  C.  C.  A.  644:  Poor  v. 
Carleton  (O.  (X  1837)   Fed.  Cas.  No. 
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11^72;  Tucker  v.  Carpenter  (0.  O. 
1841)  Fed.  Cas.  No.  14.217;  Nelson  v. 
Robinson  (C.  C.  1846)  Fed.  Cas.  No. 
10.114;  Ford  v.  Taylor  (C.  C.  1905) 
140  Fed.  356;  Pere  Marquette  R.  Co.  ▼. 
Bradford  (C.  C.  1906)  149  Fed.  492. 

M8.  Ground  for  continuing  Injuno- 
tlon.— See  American  Malting  Co.  v. 
Keitel  (1913)  209  Fed.  351.  126  C.  0. 
A.  277;  Poor  v.  Carleton  (C.  C.  1837) 
Fed.  Cas.  No.  11.272;  Jenkins  v.  EI- 
dredge  (C.  C.  1844)  Fed.  Cas.  No.  7,266; 
Nelson  v.  Robinson  (C.  C.  1846)  Fed. 
Cas.  No.  10,114;  Philadelphia  &  R. 
Coal  &  Iron  Co.  v.  City  of  New  York 
(C.  C.  1884)  21  Fed.  97;  Chicago  &  N. 
W.  Ry.  Co.  V.  Dey  (C.  C.  1888)  35  Fed. 
868,  1  L.  R.  A.  744;  Cotting  v.  Kansas 
City  Stock-Yards  Co.  (C.  C.  1897)  82 
Fe<J.  850;  U.  S.  v.  Dastervignes  (C.  0. 
1902)  118  Fed.  199.  order  affirmed  Das- 
tervignes  v.  U.  S.  (1903)  122  Fed.  30. 
58  C.  C.  A.  346;  Ford  v.  Tavlor  (C.  C. 
1905)  140  Fed.  356;  Lewis  Pub.  Co.  v. 
Wyman  (C.  C.  1909)  168  Fed.  756.  de- 
cree modified  (1910)  182  Fed.  13,  104  C. 
C.  A.  453,  which  is  affirmed  (1913)  33 
Sup.  Ct  599,  228  U.  S.  610,  57  L.  Ed. 
089. 

119.  Modlflcatlon  of  Injunction.— See 
Denver  &  R.  G.  R.  Co.  v.  U.  S.  (1903) 
124  Fed.  156,  59  C.  C.  A.  679;  City  of 
Portland  v.  Oregonian  Ry.  Co.  (C.  C. 
1881)  6  Fed.  321;  Hatch  v.  Wallamet 
Iron-Bridge  Co.  (C.  C.  1886)  27  Fed. 
673;  Hardt  v.  Liberty  Hill  Consol.  Min- 
ing &  Water  Co.  (C.  C.  1886)  27  Fed. 
788;  Klein  v.  Fleetford  (C.  C.  1888)  35 
Fed.  98;  Ulman  v.  Ritter  (C.  C.  1896) 
72  Fed.  1000.  decree  affirmed  Ritter  v. 
Ulman  (1897)  78  Fed.  222.  24  C.  C.  A. 
71;  Comly  v.  Buchanan  (C.  C.  1897) 
81  Fed.  58;  In  re  Arkansas  Railroad 
Rates  (C.  C.  1909)  168  Fed.  720. 

120.  Motions  to  dissolve  or  vacate 
and  hearing  and  determination  thereof. 
— See  Young  v.  Grundy  (1810)  10  U.  S. 
(6  Cranch)  51.  3  L.  Ed.  149;  Parker 
▼.  Judges  of  Circuit  Court  (1827)  25 
U.  S.  (12  Wheat.)  561,  6  L.  Ed.  729; 
U.  S.  V.  Samperyac  (Sup.  Ct.  1831)  Fed. 
Cas.  No.  16,216a;  Universal  Savings 
&  Trust  Co.  V.  Stoneburner  (1902)  113 
Fed.  251,  51  C.  C.  A.  208;  Burford  v. 
Ringgold  (C.  C.  1805)  Fed.  Cas.  No. 
2,152;  Ramsay  v.  Wilson  (C.  C.  1806) 
Fed.  Cas.  No.  11,  545;  Stoddert  v.  Wa- 
ters (C.  C.  1808)  Fed.  Cas.  No.  13.472; 
Wilkins  v.  Jordan  (C.  C.  1813)  Fed. 
Cas.  No.  17,665;  Read  v.  Consequa  (C. 
C.  1821)  Fed.  Cas.  No.  11,606;  Robinson 
V.  Cathcart  (C.  C.  1825)  Fed.  Cas.  No. 
11,946;  Caldwell  v.  Walters  (C.  C. 
1835)  Fed.  Cas.  No.  2,305;  Poor  v. 
Carleton  (C.  C.  1837)  Fed.  Cas  No.  11,- 
272;  Nelson  v.  Robinson  (C.  C.  1846) 
Fed.  Cas.  No.  10,114;  Wilson  v.  Stol- 
ley  (0.  C.  1847)  Fed.  Cas.  No.  17,839; 
U.  S.  V.  Parrott  (C.  C.  1858)  Fed.  Cas. 
No.  15,998;  Id.  (C.  C.  1859)  Fed.  Cas. 
No.  15,999;  Same  v.  Carlisle  (C.  C. 
1871)  Fed.  Cas.  No.  14,724;  Cole  Sil- 
ver Min.  Co.  y.  Virginia  &  Gold  Hill 


Water  Co.  (C.  C  1871)  Fed.  Cas.  No. 
2,990;  Farmer  v.  Oalvert  Lithograph- 
ing etc.,  Co.  (C.  O.  1872)  Fed.  Cas.  No. 
4,651 ;  Northern  Pac.  R.  Co.  v.  Barnes- 
ville  &  M.  R.  Co.  (C.  C.  1880)  4  Fed. 
298;  Lyster  v.  Stickney  (C.  C.  18S2) 
12  Fed.  609;  Metropolitan  Grain  & 
Stock  Bxch.  V.  Chicago  Board  of  Trade 
(C.  C.  1883)  15  Fed.  847;  Fletcher  v. 
New  Orleans  N.  E.  R.  Co.  (C.  C.  1884) 
20  Fed.  345;  Goldmark  v.  Kreling  (C. 
C.  1885)  25  Fed.  349;  Cary  v.  Domes- 
tic Spring-Bed  Co.  (C.  C.  1886)  26  Fed. 
38;  Edison  Electric  Light  Co.  v.  Buck- 
eye Electric  Co.  (C.  C.  1894)  59  Fed. 
691 ;  Westerly  Waterworks  v.  Town  of 
Westerly  (C.  C.  1896)  77  Fed.  783; 
Ide  V.  Crosby  (C.  C.  1900)  104  Fed. 
582;  Champlain  Const.  Co.  v."  O'Brien 
(C.  C.  1900)  104  Fed.  930;  Ford  v. 
Taylor  (C.  C.  1905)  140  Fed.  356; 
Pere  Marquette  R.  Co.  v.  Bradford 
(C.  C.  1906)  149  Fed.  492;  Frank  v. 
Leopold  &  Feron  Co.  (C.  C.  1909)  169 
Fed.  922;  Western  Union  Telegraph 
Co.  V.  Louisville  &  N.  R.  Co.  (D.  C. 
1913)  201  Fed.  946,  order  affirmed 
Louisville  &  N.  R.  Co.  v.  Western 
Union  Telegraph  Co.  (1913)  207  Fed. 
1,  124  C.  C-  A.  573. 

121.  Grounds  for  granting  temporary 
injunction.— See  Buskirk  v.  King  (1896) 
72  Fed.  22,  18  C.  C.  A.  418;    City  of 
Newton  V.Levis  (1897)  79  Fed.  715,25 
C.  C.  A.  161  (affirming  decree  Levis  v. 
City  of  Newton  [C.  C.  1896]  75  Fed. 
884) ;  Allison  v.  Corson  (1898)  88  Fed. 
581,  32  C.  C.  A.  12;    Stevens  v.  Mis- 
souri, K.  &  T.  Ry.  Co.  (1901)  106  Fed. 
771,  45  C.  C.  A.  611;    Teller  v.  U.  S. 
(1901)  113  Fed.  463,  51  C.  C.  A.  297; 
Denver  &  R.  G.  R.  Co.  v.  Same  (1903) 
124  Fed.  156,  59  C.  C,  A.  579;   Kerr  v. 
City  of  New  Orleans   (1903)   126  Fed. 
920.  61   C.   C.   A.  450;    Trade  Dollar 
Consol  Min.  Co.  v.  Fraser   (1906)   148 
Fed.  585,  79  C.  C.  A.  37;   Sailors'  Un- 
ion of  the  Pacific  v.  Hammond  Lumber 
Co.   (1907)   156  Fed.  450,  85  C.  C.  A. 
16  (writ  of  certiorari  denied  [1908]  28 
Sup.  Ct.  567,  208  U.  S.  615,  52  L,  Ed. 
646);     Shubert    v.    Woodward    (1909) 
367  Fed.  47,  92  C.  C.  A.  509;    City  of 
Shelbyville,  Ky.,  v.  Glover   (1910)   184 
Fed.   234,   106   C.   C.   A.  376;    Henry 
Gas    Co.    V.    U.    S.    (1911)    191    Fed. 
132,  111  C.  C.  A.  612;   Western  Union 
Telegraph  Co.  of  Illinois  v.  Louisville 
&  N.  R.  Co.  (1912)  201  Fed.  919,  120 
C.  C.  A.  257;  Western  Union  Telegraph 
Co.  V.  Louisville  &  N.  R.  Co.    (D.  C. 
1913)    201    Fed.    946,    order    affirmed 
Louisville  &  N.  R.  Co.  v.  Western  Union 
Telegraph  Co.  (1913)  207  Fed.  1, 124  C. 
C.   A.   573;     Devoe   v.   Penrose   Ferry 
Bridge  Co.  (C.  C.  1854)  Fed.  Cas.  No. 
3,845;  Pullan  v.  Cincinnati  &  C.  Air-Line 
R.  Co.  (C.  C.  1865)  Fed.  Cas.  No.  11,- 
461;   U.  S.  V.  Duluth  (C.  C.  1871)  Fed. 
Cas.  No.  15,001;   Fisk  v.  Union  Pac.  R. 
Co.  (C.  C.  1873)  Fed.  Cas.  No.  4,830; 
Gibbs  V.  Usher  (C.  C.  1874)  Fed.  Cas. 
No.    5,387;    Southern   Express   Co.   v. 
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Memphis,  etc.,  R.  Co.  (O.  O.  1881)  8 
Fed.  799;  Fazende  v.  City  of  Houston 
(C.  C.  1888)  34  Fed.  95  (writ  of  error 
dismissed  City  of  Houston  v.  Fazende 
[1890]  11  Sup.  Ct.  1024,  140  U.  S.  689, 
35  L.  Ed.  604) ;  Lee  ▼.  Simpson  (C.  C. 
1888)  37  Fed.  12,  2  L.  R.  A.  659; 
Santee  River  Cypress  Lumber  Co.  v. 
James  (C.  C.  1802)  50  Fed.  360;  Clapp 
V.  City  of  Spokane  (C.  C.  1892)  53 
Fed.  515;  Toledo,  A.  A.  &  N.  M.  Ry. 
•Co.  V.  Pennsylvania  Co.  (C.  C.  1893) 
54  Fed.  730,  19  L.  R.  A.  387;  Chat- 
tanooga Terminal  Ry.  Co.  v.  Felton  (C. 
C.  1895)  69  Fed.  273;  Africa  v.  City 
of  Knoxville  (C.  C.  1895)  70  Fed. 
729  (case  remanded  City  of  Knox- 
ville V.  Africa  [1896]  77  Fed.  501, 
23  C.  C.  A.  252);  New  ]tfemphis 
Gas  &  Light  Co.  v.  City  of  Mem- 
phis (C.  C.  1896)  72  Fed.  952;  Maf- 
fet  V.  Quine  (C.  C.  1899)  93  Fed.  347; 
Sanitary  Reduction  Work«  of  San 
Francisco  v.  California  Reduction  Co. 
(C.  C.  1899)  M  Fed.  693;  U.  S.  v. 
Luce  (C.  C.  1905)  141  Fed.  385;  Same 
V.  Brown  (C.  C.  1905)  141  Fed.  423; 
Sperry  &  Hutchinson  Co.  v.  Asch  (C. 
C.  1906)  145  Fed.  659;  Authors  & 
Newspapers  Ass'n  v.  0*Gorman  Co.  (C. 
C.  1900)  147  Fed.  616;  Pere  Marquette 
R.  Co.  v.  Bradford  (C.  C.  1906)  149 
Fed.  492;  Stationary  Engineer  Pub.  Co. 
V.  Comerford  (C.  C.  1007)  155  Fed. 
667;  Weir  v.  Winnett  (C.  C.  1907)  155 
Fed.  824;  The  Lloyd  Sabaudo  v.  Cubic- 
ciotti  (C.  C.  1908)  159  Fed.  191;  Col- 
gate V.  James  T.  White  &  Co.  (C.  C. 
1909)  169  Fed.  887;  Irving  v.  Joint 
Dist  Council  of  New  York  and  Vicin- 
ity of  United  Brotherhood  of  Car- 
penters, etc.  (C.  C.  1910)  180  Fed. 
896;  Triumph  Electric  Co.  v.  Thullen 
(D.  C.  1913)  209  Fed.  938;  South  & 
North  Alabama  R.  Co.  v.  Railroad  Com- 
mission of  Alabama  (D.  C.  1913)  210 
Fed.  465. 

122.  Dissolution    of    injunction^- See 

Parker  v.  Winnipiseogee  Lake  Cotton 
&  Woolen  Mfg.  Co.  (1862)  67  U.  S.  (2 
Black)  545,  17  L.  Ed.  333;  Castner  v. 
Coffman  (1900)  20  Sup.  Ct.  842,  178 
U.  S.  168,  44  L.  Ed.  1021;  Wescott  v. 
Mulvane  (1893)  58  Fed.  305,  7  C.  C. 
A.  242;  King  v.  Buskirk  (1897)  78 
Fed.  233,  24  C.  C.  A.  82;  Same  v.  Wil- 
liamson (1807)  80  Fed.  170,  25  C.  C. 
A.  355;  Eldred  v.  American  Palace- 
Car  Co.  of  New  Jersey  (1000)  105 
Fed.  457,  44  C.  C.  A.  554;  West  v. 
East  Coast  Cedar  Co.  (1002)  113  Fed. 
742,  51  C.  C.  A.  416  (affirming  decree 
[C.  C.  1001]  110  Fed.  727);  Sweeney 
V.  Hanloy  (1003)  126  Fed.  97,  61  C. 
C.  A.  153;  Massie  v.  Buck  (1004)  128 
Fed.  27,  62  C.  C.  A.  535;  Corcoran  v. 
National  Telephone  Co.  of  West  Vir- 
^Mnia  (1000)  175  Fed.  761,  99  C.  C.  A. 
3.37;  Bradley  v.  Reed  (C.  C.)  Fed. 
Cas.  No.  1,785;  Hall  v.  Equator  Min- 
ing &  Smelting  Co.  (C.  C.)  Fed.  Cas. 
No.  5,031;  Read  v.  Consequa  (C.  C. 
1821)  Fed.  Cas.  No.  11,606;  Kid  well  v. 
Masterson  (C.  C.  1827)  Fed.  Cas.  No. 

(1940) 


7,758;  Poor  ▼.  Carleton  (C.  C.  1837) 
Fed.  Cas.  No.  11,272;  Carter  v.  Car- 
lisle (C.  0.  1846)  Fed.  Cas.  No.  2,474; 
Mittleburger  v.  Stanton  (C.  C.  1800) 
Fed.  Cas.  No.  9,676;  Coleman  v.  Hud- 
son River  Bridge  Co.  (C.  C.  1802)  Fed. 
Cas.  No.  2,983;  Adams  v.  Douglas 
County  (O.  C.  1868)  Fed.  Cas.  No.  52; 
Eureka  Consol.  Min.  Co.  v.  RichmoDd 
Min.  Co.  (C.  C.  1878)  Fed.  Cas.  No. 
4,549;  Lea  v.  Deakin  (C.  C.  1882)  13 
Fed.  514;  Coburn  v.  Cedar  Valley 
Land  &  Cattle  Co.  (C.  C.  1885)  25 
Fed.  791;  Reynolds  v.  Iron  Silver 
Min.  Co.  (C.  C.  1888)  33  Fed.  354; 
Coosaw  Min.  Co.  v.  Farmers*  Min.  Co. 
(C.  C.  1892)  51  Fed.  107;  Wood  v. 
Braxton  (C.  C.  1802)  54  Fed.  1005; 
State  of  Arkansas  v.  Kansas  &  T.  Coal 
Co.  (C.  C.  1809)  96  Fed.  353;  Mica 
Insulator  Co.  v.  Commercial  Mica 'Co. 
(C.  C.  1907)  157  Fed.  92;  S-herme- 
horn  V.  L'Espenasse  (C.  C.  1790)  Fed. 
Cas.  No.  12,454,  2  Dall.  360.  364,  1  L. 
Ed.  415;  In  re  Jackson  (D.  C.  1881) 
9  Fed.  493. 

123.  Costs  on  dissoiutlonwSee  Fen- 
ton  Motallic  Manuf  g  Co.  v.  Chase  (C. 
C.  1806)  73  Fed.  831. 

124.  Perpetuation  of  temporary  ia- 
J  unction  .—-See  City  of  New  York  v. 
Pine  (1002)  22  Sup.  Ct.  502,  185  U.  S. 
93.  46  L.  Ed.  820  (reversing  decree 
Pine  v.  City  of  New  York  [19011  112 
Fed.  08,  50  C.  C.  A.  145) ;    Bitterman 

V.  Louisville  &  N.  R.  Co.  (1907)  28 
Sup.  Ct.  91,  207  U.  S.  205,  52  L.  Ed. 
171,  12  Ann.  Cas.  693  (affirming  de- 
cree Louisville  &  N.  R.  Co.  v.  Bitter- 
man  [19061  144  Fed.  34,  75  C.  C.  A. 
102);  Lewis  Pub.  Co.  v.  Wyman 
(1913)  33  Sup.  Ct.  509.  228  U.  S.  610. 
57  L.  Ed.  989  (affirming  decree  [1910] 
182  Fed.  13,  104  C.  C.  A.  453) ;  Inter- 
national Register  Co.  v.  Recording 
Fare  Register  Co.  (1907)  151  Fed. 
100,  80  C.  C.  A.  475  (modifying  decree 
[C.  C.  1905]  139  Fed.  785) ;  Adams  v. 
Crittenden  (C.  C.  1881)  17  Fed.  42; 
Loewe  v.  California  State  Federation 
of  Labor  (C.  C.  1911)  189  Fed.  714; 
Olsen  V.  Smith  (Tex.  Civ.  App.  1904) 
68  S.  W.  320,  affirmed  (1904)  25  Sup. 
Ct.  52,  195  U.  S.  332,  49  L.  Ed.  224. 

VI.  JUDGMENTS  OR  ORDERS,  VI- 
OLATIONS THEREOF  AND  LIA- 
BILITIES ON  BONDS  IN  PRO- 
CEEDINGS 

125.  Final  Judgment,  order,  or  decree. 
—See  Osborn  v.  United  States  Bant 
(1824)  22  U.  S.  (9  Wheat)  738,  6  L 
Ed.  204;  U.  S.  v.  Keokuk  CouncU 
(1867)  73  U.  S.  (6  Wall.)  514,  18  L.  Ed. 
033;  Ilawley  v.  U.  S.  (1883)  108  U.  S. 
543,  2  Sup.  Ct  846,  27  L.  Ed.  820; 
Union  Trust  Co.  v.  Southern  Inland 
Nav.  &  Imp.  Co.  (1885)  130  U.  S.  565, 
9  Sup.  Ct  606,  32  L.  Ed.  1043;  Scott 
V.  Donald  (1897)  17  S.  Ct  262,  165 
U.  S.  107,  41  L.  Ed.  648  (modifying 
decree  Donald  v.  Scott  [C.  C.  18951  67 
Fed.  854);  Haskell  v.  Kansas  Natural 
Gas  Co.  (1912)  32  S.  Ct  442,  224  U. 
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S.  217,  56  li.  Ed.  738;  In  re  Huntley 
(18©8)  85  Fed.  889,  29  C.  O.  A.  468; 
L.  E.  Waterman  Co.  v.  Standard  Drug 
Co.  (1913)  202  Fed.  167,  120  C.  C.  A. 
456;  Low  ▼.  Hauel  (O.  C.  1849)  Fed. 
Cas.  No.  8,660;  Brown  v.  Pacific  Mail 
S.  S.  Co.  (C.  C.  1867)  Fed.  Cas.  l^o. 
2,025;  McEIroy  v.  Kansas  City  (C.  C. 
1884)  21  Fed.  257;  Pine  ▼:  City  of 
New  York  (C.  C.  1900)  103  Fed.  337 
(judgment  affirmed  [1901]  112  Fed.  98, 
60  C.  C.  A.  145,  and  decree  reversed 
City  of  New  York  v.  Pine  [1902]  22  S. 
Ct.  592,  185  U.  S.  93,  46  L.  Ed.  820); 
Brady  v.  South  Shore  Traction  Co.  (D. 
C.  1913)  206  Fed.  336. 

126.  Opening  or  modification  of  order. 

i— See  Haskell  v.  Kansas  Natural  Gas 
Co.  (1912)  32  S.  Ct  442,  224  U.  S.  217, 
56  L.  Ed.  738;  L.  E.  Waterman  v. 
Standard  Drug  Co.  (1913)  202  Fed.  167, 
120  C.  C.  A.  455;  Parkhurst  v.  Kins- 
man (C.  C.  1848)  Fed.  Cas.  No.  10,760. 

127.  Violation  of  orders  and  punlsii- 
ment  therefor.— See,  also,  notes  under 
{  1245. 

See  State  of  Pennsylvania  v.  Wheel- 
ing &  B.  Bridge  Co.  (1855)  59  U.  S. 
(18  How.)  421,  15  L.  Ed.  435;  In  re 
Chiles  (1874)  89  U.  S.  (22  Wall.)  157, 
22  L.  Ed.  819;  Eureka  Lake  &  Y.  Canal 
Co.  V.  Superior  Court  of  Yuba  County 
(1886)  116  U.  S.  410,  6  Sup.  Ct  429,  29 
L.  Ed.  671;  Ex  parte  Lennon  (1897) 
17  S.  Ct  658,  166  U.  S.  548,  41  L. 
Ed.  1110  (affirming  judgment  [1894]  64 
Fed.  320,  12  C.  C.  A.  134) ;  Merrimack 
Biver  Savings  Bank  v.  City  of  Clay 
Center  (1911)  31  S.  Ct  295,  219  U.  S. 
527.  55  L.  Ed.  320,  Ann.  Cas.  1912A, 
513 ;  Gompers  v.  Buck's  Stove  &  Kange 
Co.  (1911)  31  S.  Ct  492,  221  U.  S. 
418,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.) 
874  (reversing  judgment  [1909]  33  App. 
D.  C.  516) ;  Dowagiac  Mfg.  Co.  v.  Min- 
nesota Moline  Plow  Co.  (1904)  129  Fed. 
1005,  64  C.  C.  A.  122;  Ex  parte  Robin- 
son (1906)  144  Fed.  835,  75  C.  C.  A. 
663;  Lewis  v.  Peck  (1907)  154  Fed. 
273,  83  C.  C.  A.  211  (writ  of  certio- 
rari denied  Peck  v.  Lewis  [1907]  28 
S.  Ct  258,  207  U.  S.  593,  52  L.  Ed. 
355);  Aaron  v.  U.  S.  (1907)  155  Fed. 
833,  84  C.  C.  A.  67;  Brougham  ▼. 
Ocean  Steam  Navigation  Go.  (1913)  205 
Fed.  857.  126  C.  C.  A.  321;  Vanzandt 
V.  Argentine  Min.  Co.  (C.  C.  1880)  48 
Fed.  770;  Toledo,  A.  A.  &  N.  M.  Ry. 
Co.  V.  Pennsylvania  Co.  (C.  C.  1893)  54 
Fed.  746.  19  L.  R.  A.  395;  Ulman  v. 
Ritter  (C.  C.  1896)  72  Fed.  1000  (de- 
cree affirmed  Ritter  v.  Ulman  [1897]  78 
Fed.  222,  24  C.  C.  A.  71);  Stateler  v. 
California  Nat  Bank  (C.  C.  1896)  77 
Fed.  43;  U.  S.  v.  Sweeney  (C.  C. 
1899)  95  Fed.  434;  Callanan  v.  Fried- 
man (C.  C.  1900)  101  Fed.  321;  Cham- 
plain  Const  Co.  V.  O'Brien  (C.  C. 
1901)  107  Fed.  333;  Ex  parte  Richards 
(C.  C.  1902)  117  Fed.  658;  Indianapolis 
&  N.  W.  Traction'  Co.  v.  Consolidated 
Traction  Co.  (C.  C.  1003)  125  Fed.  247; 
Westinghouse  Air  Brake  Co.  v.  Chris- 
tensen   Engineering  Co.    (C.    C.   1904) 


130  Fed.  735  (order  modified  Christen- 
sen  Engineering  Co.  v.  Westinghouse 
Air  Brake  Co.  [1905]  135  Fed.  774, 
68  C.  C.  9.  476);  American  Lighting 
Co.  V.  Public  Service  Corp.  of  New  Jer- 
sey (C.  C.  1904)  134  Fed.  129;  U.  S. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (C.  C. 
1905)  142  Fed.  176;  Seattle  Brewing  & 
Malting  Co.  v.  Hansen  (C.  C.  1905) 
144  Fed.  1011;  Huttip  Sash  &  Door  Co. 
V.  Fuelle  (C.  C.  1906)  143  Fed.  363; 
In  re  Rice  (C.  C.  1910)  181  Fed.  217; 
In  re  Cary  (D.  C.  1882)  10  Fed.  622; 
In  re  Krinsky  (D.  C.  1902)  112  Fed. 
972;  Blake  v.  Nesbet  (D.  C.  1905)  144 
Fed.  279;  Puget  Sound  Traction,  Light 
&  Power  Co.  v.  Lawrey  (D.  C.  1913) 
202  Fed.  263. 

128.  Liabilities  on  bonds  or  undertak- 
lngs.»See  Bein  v.  Heath  (1851)  53  U. 
S.  (12  How.)  168,  13  L.  Ed.  939;  Pick- 
ersgiU  v.  Lahens  (1872)  82  U.  S.  (15 
Wall)  140,  21  L.  Ed.  119;  Oelrichs  v. 
Spain  (1872)  82  U.  S.  (15  WaU.)  211, 
21  L.  Ed.  43;  Russell  v.  Farley  (1881) 
105  U.  S.  433,  26  L.  Ed.  1060;  Meyers 
V.  Block  (1887)  120  U.  S.  206,  7  Sup. 
Ct  525,  30  L.  Ed.  642;  Missouri,  K. 
&  T.  Ry.  Co.  V.  EUiott  (1902)  22  S. 
Ct  446,  184  U.  S.  530,  46  L.  Ed.  673 
(affirming  judgment  Elliott  v.  Missouri, 
K.  &  T.  Ry.  Co.  [1899]  77  Mo.  App. 
652);  Hutchins  v.  Munn  (1908)  28  S. 
Ct.  504,  209  U.  S.  246,  52  L.  Ed.  776 
(affirming  decree  [1906]  28  App.  D.  C, 
271);  Jones  v.  Allen  (1898)  85  Fed. 
523.  29  C.  C.  A.  318  (certiorari  denied 
[1898]  18  S.  Ct  943,  171  U.  S.  687); 
Leslie  v.  Brown  (1898)  90  Fed.  171, 
32  C.  O.  A.  556;  Swift  &  Co.  v.  Kort- 
recht  (1902)  112  Fed.  709.  £^0  O.  C. 
A.  429;  Hays  v.  Fidelity  &  Deposit  Co. 
of  Maryland  (1902)  112  Fed.  872,  50 
C.  C.  A.  569;  Terry  v.  Johnston  (1904) 
129  Fed.  354,  64  C.  C.  A.  24;  Cimiotti 
Unhairing  Co.  v,  American  Fur  Refin- 
ing Co.  (1909)  168  Fed.  529,  93  C.  C. 
A.  546  (affirming  decree  [C.  C.  1908] 
158  Fed.  171);  McCornick  v.  United 
States  Mining  Co.  (1911)  185  Fed.  748. 
108  C.  C.  A.  86;  Grundy  v.  Young  (C. 
C.  1815)  Fed.  Cas.  No.  5,851;  Mason 
V.  Muncaster  (C.  C.  1828)  Fed.  Cas. 
No.  9,248;  Merryfield  v.  Jones  (C.  C. 
1855)  Fed.  Cas.  No.  9,486;  Deakin  v. 
Stanton  (C.  C.  1879)  3  Fed.  435; 
Browning  v.  Porter  (C.  C.  1881)  12 
Fed.  400;  Deakin  v.  Lea  (C.  C.  1882) 
Fed.  Cas.  No.  3.696;  Lehman  v.  Mc- 
Quown  (C.  C.  1887)  31  Fed.  138;  Coo- 
saw  Min.  Co.  V.  Carolina  Min.  Co.  (C. 
C.  1896)  75  Fed.  860  (appeal  dismissed 
Farmers'  Min.  Co.  v.  Coosaw  Min.  Co. 
[1897]  82  Fed.  1000,  27  C.  C.  A.  679); 
Allen  V.  Jones  (C.  O.  1897)  79  Fed. 
698;  American  Bonding  &  Trust  Co. 
of  Baltimore  City  v.  LoRansport  &  W. 
V.  Gas  Co.  (C.  C.  1899)  95  Fed.  49; 
Scheck  V.  Kelly  (C.  C.  1800)  05  Fed. 
941;  Terry  v.  Bobbins  (C.  C.  1903)  122 
Fed.  725;  In  re  Hines  (D.  C.  1906) 
144  Fed.  147;  Southern  Ry.  Co.  v. 
Railroad  Commission  of  Alabama  (D. 
C.  1912)  106  Fed.  558;  Redlich  Mfg. 
Co.  V.  John  H.  Rice  <fc  Co..  (D.  C.  1913) 
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203  Fed.  722;  Bentley  v.  Joslin  (Su- 
per. Ct.  Ark.  1833)  Frd.  Cns.  No.  18,- 
232;  Tullock  v.  Mulvane  (1900)  60  P. 
749,  61  Kan.  650  (reversed  [1902]  22 
S.  Ct.  372.  184  U.  S.  497,  46  L.  Ed. 
657);  Montana  Min.  Co.  v.  St.  Louis 
Min.  &  Mill.  Co.  of  Montana  (1899)  58 
P.  870.  23  Mont  311;  National  Soc 
of  United  States  Danghtersr  of  1812  v. 
American  Surety  Co.  of  New  York 
(1907)  107  N.  Y.  S.  820,  56  Misc.  Rep. 
627;  TTrabreit  v.  American  Bonding  Co. 
of  Baltimore  (1911)  129  N.  W.  789, 
144  Wis.  611. 

CITED   WITHOUT  DEFINITE  AP- 
PLICATION 

Industrial  &  Mining  Guaranty  Co.  v. 
Electrical  Supply  CJo.    (1893)   58  Fed. 


732,  737,  7  0.  C.  A.  471;  Dreutier  t. 
Frankf(»rt  Land  Co.  (1895)  65  Fed. 
642.  645,  13  C.  C.  A-  73;  Chicago  Dol- 
lar  Directory  Co.  v.  Chicago  Directory 
Co.  (1895)  65  Fed.  463.  465,  13  C.  a 
A.  8;  McDowell  v.  Kurtz  (1896)  77 
Fed.  206,  208,  23  C.  C.  A-  119;  Rowan 
▼.  Ide  (1901)  107  Fed.  161,  164,  46 
C.  C.  A. '214,  writ  of  certiorari  denied 
(1901)  21  Sup.  Ct,  924,  181  U.  S.  619, 
45  L.  Ed.  1031;  Joseph  Dry  (^ods  0>. 
V.  Hecht  (1903)  120  Fed-  760.  57  C. 
C.  A.  64;  Lehman  v.  Graham  (1905) 
135  Fed.  39,  67  C.  C.  A.  513;  Alger  t. 
Anderson  (C.  C.  1899)  92  Fed.  696, 
699;  Williams  v.  Smythe  (C.  C.  1901) 
110  Fed.  961;  Horn  v.  Pere  Marquette 
R.  Co.  (C.  C.  1907)  151  Fed.  626;  In 
re  Ogles  (D.  C.  1899)  93  Fed.  426.  432. 

§  1242.  (Jud.  Code,  §  265.)     Injunctions  to  stay  proceedings  in 

State  courts. 
The  writ  of  injunction  shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any  court  of  a  State,  except 
in  cases  where  such  injunction  may  be  authorized  by  any  law  re- 
lating to  proceedings  in  bankruptcy. 

R.  S.  §  720.     Act  March  3,  1911,  c.  231,  §  265,  36  Stat  1162. 
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Construction  of  proYision  In  general. 

Courts  of  state. 

Proceedings  In   court 

Acts  of  commissions  or  proceeding  not 
judicial. 

Commencement  of  actions. 

Prosecution  of  pending  actions. 

ECTect  of  prior  acquisition  of  jurisdic- 
tion by  federal  court. 

Enforcement  of  judgment  or  sale  un- 
der execution  or  attachment 

Probate  proceedings  and  sale  by  exec- 
utors or  administrators. 

Proceedings  after  removal  of  cause  to 
federal  court. 

Enforcement  of  state   statutes. 

Enforcement  of  ordinances. 

Interference  with  receivers. 

Condemnation  proceedings. 

A<«sessmeQt  or  collection  of  taxes. 

Suits  involving  copyright. 

Criminal  proceedings. 

E«nforclng  claims  against  Indians. 

Execution  of  process. 

Removal  of  officers. 

Enforcement  of  seizure  warrants. 

Bankruptcy  proceedings. 

Repeal  or  modification  of  provision. 


I.  Construction  of  provision  in  gen- 
oraid — ^This  section  expressly  prohibits 
a  court  of  the  United  States  from  issu- 
ing the  writ  of  injunction  to  stay  pro- 
ceedings in  any  court  of  a  state,  except 
where  the  injunction  may  be  authorized 
by  any  law  relating  to  proceedings  in 
bankruptcy.— Dial  v.  Reynolds  (1877) 
96  U.  S.  340.  24  L.  Ed.  644;  City  Bank 
of  New  York  v.  Skelton  (C.  O.  1846) 
Fed.  Cas.  No.  2,740;  Fisk  v.  Union  Pac. 
R.  Co.  (C.  C.  1869)  Fed.  Cas.  No. 
4,827;  Chaffin  v.  St.  Louis  (C.  C.  1876) 
Fed.  Cas.  No.  2,572;  Missouri,  K.  & 
T.  R.  Co.  V.  Scott  (C.  C.  1882)  13  Fed. 
793;  McWhirter  V.  Halsted  (C.  C:i885) 
24  Fed.  828. 

This  provision  applies  only  to  cases 
where   the   proceedings  are  first   com- 
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menced  in  the  state  courts.  Hamilton 
V.  Walsh  (C.  C.  1885)  23  Fed.  420; 
Jewel  Tea  Co.  v.  Lee's  Summit,  Mo.  (D. 
C.  1912)  198  Fed.  532. 

There  is  no  appellate  relation  between 
a  subordinate  state  court  and  the  Unit- 
ed States  Supreme  Court,  and  where 
no  such  relation  is  established  by  law 
the  prohibition  of  this  section  that  no 
writ  of  injunction  shall  be  granted  to 
stay  proceedings  in  any  court  of  a  state 
applies  to  the  Supreme  Court  as  well  as 
to  the  Circuit  Court  Slaughter  House 
Cases  (1869)  10  Wall.  273.  298.  19  L. 
Ed.  915. 

In  practice  this  section  has  been  treat- 
ed, apparently,  as  being  a  statutory 
sanction  for  that  rule  whereby  a  state 
court,  without  any  statutory  obligation, 
declines  to  interfere  by  injunction  with 
proceedings  in  a  federal  court.  Central 
Trust  Co.  V.  Grantham  (1897)  83  Fed. 
540,  544,  27  C.  C.  A.  570. 

The  federal  courts  should  not  inter- 
fere with  proceedings  in  state  courts, 
except  so  far  as  may  be  necessary  to 
assert  and  protect  a  rightful  juri^c- 
tion.  Guaranty  Trust  Co.  v.  North 
Chicago  St  Ry.  Co.  (1904)  130  Fed. 
801,  65  C.  C.  A.  65,  writ  of  certiorari 
denied  (19(H)  24  Sup.  Ct  860,  194  U. 
S.  638.  48  L.  Ed.  1161. 

The  inherent  power  of  federal  courts 
in  the  exercise  of  their  equitable  ju- 
risdiction to  issue  a  writ  of  injunction 
is  limited  by  this  section.  Patton  ▼. 
Marshall  (1909)  173  Fed.  350.  97  C.  C. 
A.  610,  26  L.  R.  A.  (N.  S.)  127. 

This  section  does  not  prevent  the 
United  States  Circuit  Court  from  re- 
leasing a  defendant  from  process  out  of 
the  Supreme  Court  of  Pennsylvania,  vi- 
olating its  protection.  The  object  is 
not  to  restrain  proceedings  in  the  state 
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court,  but  to  prevent  abuse  of  the 
privileges  of  the  Circuit  Court.  Bridges 
V.  Sheldon  (C.  C.  1880)  7  Fed.  17,  45. 

The  prohibition  of  this  section  is  con> 
fined  to  cases  where  the  jurisdiction  of 
the  courts  of  the  United  States  is  orig- 
inally invoked  for  the  purpose  of  stay- 
ing proceedings  in  the  state  courts. 
Perry  v.  Sharpe  (C.  C.  1881)  8  Fed.  15, 
24. 

The  circuit  court  has  no  authority  to 
control  the  proceedings  of  a  state  court 
or  to  stay  the  prosecution  of  a  suit 
therein  by  injunction  or  otherwise,  but 
it  IB  not  improper  for  different  courts 
to  take  jurisdiction  of  different  actions 
growing  out  of  the  same  subject-matter, 
though  the  effect  of  the  judgment  or  de- 
cree of  one  court  may  be  to  modify  or 
control  the  result  of  a  miit  in  another 
court  and  to  limit  or  guide  its  decision. 
Harrison  Wire  Co.  v.  E.  S.  Wheeler  & 
Co.  (C.  C.  1882)  11  Fed.  206,  207. 

It  prohibits  the  federal  courts  from 
enjoining  a  suit  in  a  state  court  because 
of  the  unconstitutionality  of  a  statute 
upon  which  that  suit  is  founded.  Rens- 
selaer &  S.  R.  Co.  V.  Bennington  &  R. 
R.  Co.  (C.  C.  1883)  18  Fed.  617,  618. 

This  Hmitation  on  the  jurisdiction  of 
federal  courts  was  to  give  the  force 
of  positive  law  to  the  rule  of  comity  to 
preserve  the  essential  and  necessary 
comity  between  the  federal  and  state 
courts  and  to  maintain  the  independ- 
ence of  each.    Billon  v.  Kansas  City  S. 

B.  Ry.  Co.  (C.  C.  1890)  43  Fed.  109, 
lU. 

This  section  is  not  affected  by  the  civ- 
il rights  acts.  Aultman  &  Taylor  Co. 
V.  Brumfield  (C.  C.  1900)  102  Fed.  7, 
12,  appeal  dismissed  (1902)  22  Sup. 
Ct.  938,  46  L.  Ed.  1265. 

The  prohibition  of  the  statute  ex- 
tends to  the  entire  proceedings  in  the 
state  court.  Security  Trust  Co.  of 
Camden,  N.  J.,  v.  Union  Trust  Co.  (C. 

C.  1904)  134  Fed.  301;  Union  Pac.  R. 
Co.  V.  Flynn  (C.  0.  1910)  180  Fed.  565. 

The  state  courts  will  not  enjoin  per- 
sons from  proceeding  in  the  United 
States  courts,  nor  will  the  United  States 
courts  enjoin  suits  in  the  state  courts, 
except  to  enforce  obedience  to  process 
issued  against  suitors  already  in  court 
Bryan  v.  Hickson  (1869)  40  Ga.  405. 

2.  Courts  of  state.— The  commis- 
sion appointed  for  the  settlement  of 
claims  against  the  State  Dispensary 
is  not  a  "court."  Murray  v.  Wilson 
Distilling  Co.  (1908)  164  Fed.  1,  92  C. 
C.  A.  1,  aflSrming  decree  Fleischmann 
Co.  V.  Murray  (C.  C.  1908)  161  Fed. 
162,  and  decree  reversed  (1909)  29  Sup. 
Ct.  458,  213  U.  S.  151,  53  L.  Ed.  742. 

It  does  not  apply  where  the  proceed- 
ings sought  to  be  stayed  are  before  a 
bo<fy  which  is  not  legally  a  court,  and 
the  fact  that  it  is  denominated  a  court, 
and  alleged  to  be  one,  does  not  preclude 
the  federal  court  from  determining  that 
question,  where  it  has  not  been  author- 
itatiyely  determined  by   the  courts  of 


the  state.  Western  Union  Tel.  Co.  v. 
Myatt  (C.  C.  1899)  98  Fed.  335. 

A  commissioners'  court  of  a  county 
in  Texas,  in  declaring  and  publishing  the 
result  of  an  election,  acts  ministerial- 
ly, and  is  not  a  court  August  Busch  & 
Co.  V.  Webb  (C.  C.  1903)  122  Fed. 
655,  appeal  dismissed  Busch  v.  Same 
(1904)  24  Sup.  Ct  857,  194  U.  S.  640, 
48  L.  Ed.  1162. 

The  municipal  court  of  Kansas  City, 
Mo.,  is  a  court  of  a  state  within  this 
statute.  Kansas  City  Gas  Co.  v.  Kan- 
sas City  (D.  C.  1912)  198  Fed.  500. 

3.  —  Proceedings  in  court.— Pro- 
ceedings under  an  execution  against 
property,  issued  to  enforce  a  money 
judgment  rendered  in  a  state  court,  are 
proceedings  in  such  court,  and  cannot 
be  restrained.  Mills  v.  Provident  Life 
&  Trust  Co.  of  Philadelphia  (1900)  100 
Fed.  344,  40  C.  C.  A  394;  Provident 
Life  &  Trust  Co.  of  PhUadelphia  v. 
Mills  (C.  C.  1899)  91  Fed.  435. 

Enjoining,  at  the  suit  of  the  New 
York  Cotton  Exchange,  the  receipt  and 
use  by  the  defendant  of  quotations  of 
sales  on  such  exchange,  is  not  forbidden 
to  a  federal  circuit  court  as  enjoining 
proceedings  in  a  state  court,  because 
an  injunction  has  been  granted  by  a 
state  court  in  a  pending  suit  between 
defendant  and  a  telegraph  company,  re- 
straining the  latter  from  refusing  to 
furnish  him  with  such  quotations.  Hunt 
V.  New  York  Cotton  Exch.  (1907)  27 
Sup.  Ct  529,  534,  205  U.  S.  322,  51 
L.  Ed.  821,  affirming  decree  New  York 
Cotton  Exch.  v.  Hunt  (C.  C.  1906)  144 
Fed.  511. 

Proceedings  legislative  in  nature  arc 
not  proceedings  in  a  court  within  this 
section,  no  matter  what  may  be  the 
general  or  dominant  character  of  the 
body  in  which  they  may  take  place. 
Prentis  v.  Atlantic  Coast  Line  Co. 
(1908)  29  Sup.  Ct  67,  69,  211  U.  S. 
210,  53  L.  Ed.  150. 

The  act,  however,  tortious,  of  an  ex- 
ecutive officer  of  a  court,  done  under 
color  of  its  process,  is  to  be  regarded 
as  a  "proceeding"  of  that  court,  which 
is  not  to  be  enjoined  by  another  court 
of  concurrent  jurisdiction.  American 
Ass*n  V.  Hurst  (1893)  59  Fed.  1,  5,  7 
C.  C.  A.  598. 

This  section  applies  to  injunctions  di- 
rected to  parties  engaged  in  proceed- 
ings in  the  state  court  Coeur  dAlene 
Ry.  &  Nav.  Co,  v.  Spalding  (1899)  93 
Fed.  280,  35  C.  C.  A.  295. 

The  foreclosure  of  a  chattel  mort- 
gage is  a  proceeding  of  the  state  court. 
Tefft  V.  Sternberg  (C.  O.  1887)  40  Fed. 
2,  5  L.  R.  A.  221. 

A  foreclosure  sale  by  a  public  officer 
under  a  chattel  mortgage  is  not  a  pro- 
ceeding in  a  state  court  Carpenter  v. 
Talbot  (C.  C.  1888)  33  Fed.  537. 

A  suit  to  enforce  an  alleged  prior 
lien  on  real  property,  as  to  which  a 
state  court  has  entered  a  decree  in  a 
suit  to  enforce  a  mortgage  thereon,  is 
not  a  suit  to  stay  proceedings  in  the 
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State  court  within  this  section.    Gest  v. 
Packwood  (C.  C.  1889)  39  Fed.  525,  535. 

An  injunction  against  the  institution 
of  contempt  proceedings  by  a  county 
attorney  against  one  wl;o  has  violated 
an  injiuction  against  the  sale  of  liquor 
in  original  packages  is  not  an  injunc- 
tion against  the  proceedings  of  a  state 
court  Tuchman  v.  Welch  (C.  C.  1890) 
42  Fed.  548. 

More  than  60  days  after  judgment  in 
an  action  against  plaintiff  in  a  state 
court,  the  plaintiff  therein  filed  a  sup- 
plemental petition  to  obtain  satisfaction 
of  the  judgment  by/ subjecting  the  mor- 
tuary calls  and  premiums  thereafter  to 
become  due  the  defendant  association; 
and  thereupon  the  state  court  on  the 
same  day,  although  no  notice  of  the  pe- 
tition had  been  served  upon  the  associ- 
ation, transferred  the  cause  to  the  eq- 
uity docket,  and  appointed  a  receiver 
for  the  association  in  that  state,  and 
directed  it  to  collect  all  the  income  and 
revenues  of  the  association  from  its  pol- 
icy holders.  Held,  that  the  proceedings 
under  the  supplemental  petition  were 
void,  and  did  not  constitute  a  proceed- 
ing pending  in  the  state  court.  Mutual 
Reserve  Fund  Life  Ass'n  v.  Phelps  (C. 
C.  1900)  103  Fed.  515.  reversed  Phelps 
V.  Mutual  Reserve  Fund  Life  Ass*n 
(1901)  112  Fed.  453,  50  C.  C.  A.  339,  61 
L.  R.  A.  717,  which  was  affirmed  (1903) 
23  S.  Ct  707,  l^K)  U.  S.  147,  47  L.  Ed. 
987. 

A  bill  seeking  merely  to  maintain  the 
original  contract  under  which  com- 
plainant is  furnishing  water  to  defend- 
ant city  and  its  citizens,  and  to  pre- 
vent enforcement  of  lower  rates  of 
compensation  fixed  by  an  ordinance,  and 
referring  to  no  pending  suit  or  proceed- 
ing, is  not  one  to  stay  proceedings  in  a 
state  court-  Palatka  Waterworks  v. 
City  of  Palatka  (0.  O.  1903)  127  Fed. 
161. 

A  decree  of  the  Circuit  Court  enjoin- 
ing a  party  from  setting  up  any  claim 
to  the  right  to  use  a  railroad  switch 
which  the  state  court  had  held  that  he 
was  entitled  to  use  is  not  an  injunction 
of  proceedings  in  the  state  court,  where 
since  the  decision  of  the  state  court 
was  made,  the  railroad  had  sold  the 
switch  to  a  private  owner,  at  whose 
instance  the  injunction  •  was  obtained. 
Bedford-Bowling  Green  Stone  Co.  v. 
Oman  (C.  C.  1904)  134  Fed.  441.  judg- 
ment affirmed  Oman  v.  Bedford-Bowl- 
ing Green  Stone  Co.  (1905)  134  Fed.  64, 
67  C.  C.  A.  190. 

The  term  "proceedings'*  as  so  used 
included  the  taking  of  depositions  in 
an  action  in  the  state  court,  so  that  a 
federal  court,  having  obtained  no  juris- 
diction of  the  action,  could  not  enjoin 
the  taking  of  such  depositions.  Ameri- 
can Shipbuilding  Co.  v.  Whitney  (C.  C. 
1911)  190  Fed.  109. 

4.  Acts  of  commissions  or  proceedings 
not  Judicial.— A  state  Corporation  Com- 
mission may  be  enjoined  by  a  federal 
court  as  to  acts  which  are  not  judicial 
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in  character.  Mississippi  Railroad 
Commission  v.  Illinois  Cent  R.  Co. 
(1906)  27  S.  Ct  90,  203  U.  S.  335,  61 
L.  Ed.  209  (affirming  judgment  Illinois 
Cent.  R.  Co.  v.  Mississippi  liailroad 
Commission  [1905]  138  Fed.  327,  70  C. 
C.  A.  617);  Prentis  v.  Atlantic  Coast 
Line  Co.  (1908)  29  Sup.  Ct  67,  68,  211 
U.  S.  210,  53  L.  Ed.  150;  LouisvUle  & 
N.  R.  Co.  V.  Brown  (C.  C.  1903)  123 
Fed.  946;  Southern  Ry.  Co.  v.  Greens- 
boro Ice  &  Coal  Co.  (C.  C.  1904)  134 
Fed.  82  (modified  and  affirmed  McNeill 
V.  Southern  Ry.  Co.  [1905]  26  Sup.  Ct 
722,  202  U.  S.  543,  50  L.  Ed.  1142); 
Chicago^  B.  &  Q.  R.  Co.  v.  Ogleaby 
(D.  C.  1912)  198  Fed.  153;  Wihnmgton 
City  Ry.  Co.  v.  Taylor,  Id.  159. 

The  function  of  rate  making  is  purely 
legislative,  whether  exercised  directly 
by  the  legislature  or  by  an  administra- 
tive body  to  whom  the  power  of  fixing 
rates  and  detail  has  been  delegated. 
Knoxville  v.  Knoxville  Water  Co.  (1909) 
29  Sup.  Ct  148,  150,  212  U.  a  1,  53 
L.  Ed.  371. 

An  ordinary  in  Georgia  is  not  covered 
by  this  section,  where  such  ordinary  is 
acting  under  a  special  statute  authoriz- 
ing him  to  count  the  votes,  examine  the 
returns,  and  declare  the  result  of  a 
county  election  on  a  local  option  law. 
Weil  V.  Calhoun  (C.  C.  1885)  25  Fed. 
865. 

Where  a  carrier,  within  the  time  fixed 
by  an  order  requiring  interstate  trains 
to  stop  at  D.,  asked  for  a  reconsidera- 
tion, and,  being  requested  to  put  the 
application  in  writing,  did  so  by  a  for- 
mal letter  to  the  commission,  asking 
modification  of  the  order  in  certain  par- 
ticulars, and  the  commission  considered 
the  request  and  denied  the  modification, 
the  objection  to  the  carrier's  bill  to 
restrain  the  enforcement  of  the  order 
that  it  should  first  have  applied  for  re- 
hearing was  untenable.  Delaware.  L. 
&  W.  R.  Co.  V.  Stevens  (C.  C.  1909)  172 
Fed.  595. 

Where  an  order  of  the  Public  Service 
Commission  was  appealo/d  by  the  rail- 
road company  to  the  Supreme  Court, 
where  the  order  was  affirmed  and  the 
proceeding  remanded  with  directions  to 
extend  the  time  for  the  performance  of 
the  order,  the  proceedings  in  the  state 
court  were  not  terminated  by  the  re- 
mand prior  to  the  order  being  carried 
into  effect,  and  hence  the  federal  court 
within  the  district  had  no  jurisdiction 
to  enjoin  the  Commission  from  compel- 
ling the  railroad  company  to  comply 
with  the  order.  Central  Vermont  Ry. 
Co.  V.  Redmond  (C.  C.  1911)  189  Fed. 
683. 

5.  Commencement  of  aetlonsw— A  fed- 
eral court  is  not  prohibited  from  re- 
straining the  prosecution  in  a  state 
court  of  a  multiplicity  of  suits  threat* 
ened  but  not  begun.  Texas  &  P.  Ry. 
Co.  V.  Kuteman  (1893)  54  Fed.  547.  4 
0.  C.  A.  503. 

A  party  who  has  appeared  in  a  fed- 
eral   court,   and   contested   an   action 
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therein  through  both  trial  and  appel- 
late courts,  the  result  being  a  final  judg- 
ment against  him,  will  not  be  permitted 
to  render  such  judgment  ineffectual 
by  instituting  and  maintaining  a  new 
suit  in  a  state  court,  the  purpose  of 
which  is  to  relitigate  the  questions  de- 
termined by  such  judgment  with  the 
same  adversary.  St  Louis  Min.  &  Mill. 
Co.  V.  sMontana  Min.  Co.  (C.  C.  1906) 
148  Fed.  450. 

Where  fe  srnte  court  ih  a  suit  to  abate 
a  nuisance  and  recover  damages  for  its 
maintesanof*  had  issued  an  injunction 
pendente  lite,  a  federal  court  will  ,on 
motion  of  the  defendant  stay  a  sec- 
ond suit  brought  therein  by  the  same 
complainant  against  him  based  on  the 
same  facts,  and  for  the  identical  relief, 
tmtil  the  first  suit  has  been  disposed 
of.  Vowinckel  v.  N.  Clark  &  Sons  (C, 
C.  1908)  162  Fed.  991. 

A  federal  court  held  without  author- 
ity to  enjoin  the  prosecution  of  a  sec- 
ond action  in  a  state  court  between  the 
same  parties  and  involving  in  part  the 
same  subject-matter.  Kansns  City  Gas 
Co.  V.  Kansas  City  (D.  G.  1912)  198 
Fed.  500. 

Where  complainant's  transactions  in 
interstate  commerce  were  not  subject 
to  a  municipal  ordinance  licensing  ven- 
dors, the  commencement  of  further 
prosecution  could  be  enjoined  by  the 
federal  courts,  but,  pending  prosecu- 
tions, were  not  subject  to  injunction. 
Jewel  Tea  Co.  y.  Lee's  Summit,  Mo., 
Id.   532. 

6.  Prosecution  of  pending  actions.— 
A  federal  court  cannot  restrain  prose- 
cution of  a  suit  pending  in  a  state 
court  Diggs  V.  Wolcott  (1807)  8  U. 
S.  (4  Cranch)  179,  2  L.  Ed.  587;  Wat- 
son V.  Jones  (1871)  80  U.  S.  (13  Wall.) 
679,  20  L.  Ed.  666;  Haines  v.  Car- 
penter (1875)  91  U.  S.  254,  23  L.  Ed. 
345;  Dial  v.  Reynolds  (1877)  96  U.  S. 
340,  24  L.  Ed.  644;  Hitchcock  v.  Gal- 
veston (1877)  96  U.  S.  341,  24  L.  Ed. 
669;  Carlisle  v.  Bundy  (0.  C.)  Fed. 
Cas.  No.  2,410;  City  Bank  v.  Skelton 
(C.  C.  1846)  Fed.  Cas.  No.  2,739; 
tive-Stock  Dealers*  &  Butchers'  Ass'n 
▼.  Crescent  City  Live- Stock  Landing  & 
Slaughter-House  Co.  (C.  C.  1870)  Fed. 
Cas.  No.  8,408;  Evans  v.  Pack  (C.  C. 
1878)  Fed.  Cas.  No.  4,566;  Domestic  & 
Foreign  Missionary  Soc.  v.  Hinman  (C. 
C.  1881)  13  Fed.  161;  Harrison  Wire 
Co.  V.  Wheeler  (C.  C.  1882)  11  Fed. 
206;  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  St. 
Joseph  Union  Depot  Co.  (C.  C.  1R08) 
92  Fed.  22;  Atlantic  Coast  Line  R.  Co. 
▼.  Daniels  (0.  C.  1909)  175  Fed.  302; 
The  Lotta  (D.  C.  1907)  150  Fed.  219; 
Kansas  City  Gas  Co.  v.  Kansas  City 
(D.  C.  1912)  198  Fed.  500;  Kittredge 
T.   Emerson  (1844)  15  N.  H.  227. 

The  courts  of  the  United  States  will 
not  take  jurisdiction  of  a  bill  of  peace 
for  an  injunction  to  quiet  the  title  of 
an  estate,  where  the  title  is  already  in 


litigation  in  a  court  of  concurrent  ju- 
risdiction. Or  ton  V.  Smith  (1855)  59 
U.  S.  (18  Uow.)  263,  15  L.  Ed.  393. 

Plaintiif  sued  the  owners  of  a  yacht  in 
the  state  court  for  negligently  causing 
intestate's  death  by  the  sinking  of  the 
yacht.  Defendants  instituted  proceed- 
ings in  the  federal  court,  under  the 
limited  liability  act  (R.  S.  §  4283^286, 
post,  §  8021-8024),  but  the  proceed- 
ings were  dismissed,  and  an  appeal  was 
taken.  Held,  that  an  injunction  would 
not  be  issued  by  the  supreme  court  of 
the  United  States  pending  the  appeal 
to  stay  proceedings  in  the  state  court, 
simply  because  of  the  expense  conse- 
quent upon  trials  pending  the  appeal. 
Parcher  v.  Cuddy  (1884)  110  U.  S.  742, 
4  Sup.  Ct  194,  28  L.  Ed.  312. 

That  a  receiver  of  an  insolvent  na- 
tional bank  has  applied  to  the  proper 
circuit  court  for  authority  to  sell  assets, 
and  that  thereafter  an  agent  has  been 
appointed,  gives  that  court  no  author- 
ity to  enjoin  a  stockholder  in  the  bank 
from  prosecuting  actions  in  the  state 
courts,  in  behalf  of  the  bank,  against 
its  directors,  or  against  using  the  bank's 
name  in  writs  of  error  sued  out  from 
the  United  States  supreme  court  to  re- 
view the  judgments  of  the  state  su- 
preme court  in  such  actions.  Ex  parte 
Ohetwood  (1897)  17  S.  Ct.  385,  392, 
165  U.  S.  443,  41  L.  Ed.  782. 

The  fact  that  a  proceeding  by  man- 
damus is  pending  in  a  state  court  to 
compel  a  city  and  its  board  of  valuation 
and  assessment  to  certify  the  appor- 
tioned valuation  of  a  bank  for  purposes 
of  taxation  does  not  render  a  suit  sub- 
sequently instituted  by  the  bank,  to  re- 
strain the  city  and  the  board  of  valua- 
tion from  taking  this  action,  a  suit  to 
enjoin  the  proceedings  in  a  state  court 
Stone  V.  Bank  of  Kentucky  (1899)  19 
Sup.  Ct.  880,  174  U.  S.  409,  43  L.  Ed. 
1027,  affirming  decree  Bdnk  of  Ken- 
tucky V.  Stone  (C.  C.  1898)  88  Fed. 
383. 

Where  an  attachment  is  levied  on  re- 
alty in  a  SI? it  in  the  state  court,  and 
proceedings  in  equity  to  cancel  an  al- 
leged fraudulent  conveyance  of  the  at- 
tached property  are  also  instituted 
therein,  the  United  States  circuit  court 
cannot  acquire  jurisdiction  of  the  land, 
so  as  to  enable  it  to  enjoin  the  litigants 
in  the  state  court  from  proceeding 
therein,  at  the  instance  of  a  party  to 
such  equitable  suit,  who  has  filed  a  bill 
in  the  federal  court  to  foreclose  a  mort- 
gage on  the  land  in  question.  Gates  v. 
Bucki  (1893)  53  Fed.  961,  4  C.  C.  A. 
116. 

The  pendency  in  a  state  court  of  an 
action  in  personam  for  the  same  cause, 
which  involves  no  claim  to  any  proper- 
ty in  the  possession  of  a  federal  court 
and  no  issue  of  which  it  has  acquired 
exclusive  jurisdiction,  presents  no 
ground  for  a  dependent  bill  to  stay  the 
action  at  law.  Guardian  Trust  Co.  v. 
Kansas  City  Southern  Ry.   Co.  (1909) 
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state  court  within  this  section.    Gest  y. 
Packwood  (C.  0. 1889)  39  Fed.  525,  535. 

An  injunction  against  the  institution 
of  contempt  proceedings  by  a  county 
attorney  against  one  wUo  has  violated 
an  injunction  against  the  sale  of  liquor 
in  original  packages  is  not  an  injunc- 
tion against  the  proceedings  of  a  state 
court  Tuchman  v.  Welch  (O.  O.  1890) 
42  Fed.  548. 

More  than  60  days  after  judgment  in 
an  action  against  plaintiff  in  a  state 
court,  the  plaintiff  therein  filed  a  sup- 
plemental petition  to  obtain  satisfaction 
of  the  judgment  by,  subjecting  the  mor- 
tuary calls  and  premiums  thereafter  to 
become  due  the  defendant  association; 
and  thereupon  the  state  court  on  the 
same  day,  although  no  notice  of  the  pe- 
tition had  been  served  upon  the  associ- 
ation, transferred  the  cause  to  the  eq- 
uity docket,  and  appointed  a  receiver 
for  the  association  in  that  state,  and 
directed  it  to  collect  all  the  income  and 
revenues  of  the  association  from  its  pol- 
icy holders.  Held,  that  the  proceedings 
under  the  supplemental  petition  were 
void,  and  did  not  constitute  a  proceed- 
ing pending  in  the  state  court  Mutual 
Reserve  Fund  Life  Ass'n  v.  Phelps  (O. 
C.  1900)  103  Fed.  515,  reversed  Phelps 
V.  Mutual  Reserve  Fund  Life  Ass'n 
(1901)  112  Fed.  453,  50  C.  C.  A.  339.  61 
L.  R.  A.  717,  which  was  affirmed  (1903) 
23  S.  Ct  707,  UK)  U.  S.  147,  47  L.  Ed. 
987. 

A  bill  seeking  merely  to  maintain  the 
original  contract  under  which  com- 
plainant is  furnishing  water  to  defend- 
ant city  and  its  citizens,  and  to  pre- 
vent enforcement  of  lower  rates  of 
compensation  fixed  by  an  ordinance,  and 
referring  to  no  pending  suit  or  proceed- 
ing, is  not  one  to  stay  proceedings  in  a 
state  court  Palatka  Waterworks  v. 
City  of  Palatka  (O.  0.  1903)  127  Fed. 
161. 

A  decree  of  the  Circuit  Court  enjoin- 
ing a  party  from  setting  up  any  claim 
to  the  right  to  use  a  railroad  switch 
which  the  state  court  had  held  that  he 
was  entitled  to  use  is  not  an  injunction 
of  proceedings  in  the  state  court,  where 
since  the  decision  of  the  state  court 
was  made,  the  railroad  had  sold  the 
switch  to  a  private  owner,  at  whose 
instance  the  injunction  '  was  obtained. 
Bedford-Bowling  Green  Stone  Co.  v. 
Oman  (C.  C.  1904)  134  Fed.  441,  judg- 
ment affirmed  Oman  v.  Bedford-Bowl- 
ing Green  Stone  Co.  (1905)  134  Fed.  64, 
67  C.  C.  A.  190. 

The  term  "proceedings"  as  so  used 
included  the  taking  of  depositions  in 
an  action  in  the  state  court,  so  that  a 
federal  court,  having  obtained  no  juris- 
diction of  the  action,  could  not  enjoin 
the  taking  of  such  depositions.  Ameri- 
can Shipbuilding  Co.  v.  Whitney  (C.  O. 
1911)  190  Fed.  109. 

4.  Acts  of  commissions  or  proceedings 
not  Judicial.— A  state  Corporation  Com- 
mission may  be  enjoined  by  a  federal 
court  as  to  acts  which  are  not  judicial 
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in  character.  Mississippi  Railroad 
Commission  v.  Illinois  Cent  R.  O). 
(1906)  27  S.  Ct  90,  203  U.  S.  335,  51 
L.  Ed.  209  (affirming  judgment  UlinoiB 
Cent  R.  Co.  v.  Mississippi  Itailroad 
Commission  [1905]  138  Fed.  327,  70  C. 
C.  A-  617);  Prentis  v.  Atlantic  CoB&i 
Line  Co.  (1908)  29  Sup.  Ct  67,  68,  2U 
U.  S.  210,  53  L.  Ed.  150;  LouisvUle  & 
N.  B.  Co.  V.  Brown  (C.  C.  1903)  m 
Fed.  946;  Southern  Ry.  Co.  v.  Greens- 
boro Ice  &  Coal  Co.  (C.  C.  1904)  134 
Fed.  82  (modified  and  affirmed  McNeiU 
V.  Southern  Ry.  Co.  [1905]  26  Sup.  Ct 
722,  202  U.  S.  543,  50  L.  Ed.  1142); 
Chicago,^  B.  &  Q.  R.  Co.  v.  Oglesby 
(D.  C.  1912)  198  Fed.  153;  Wilmmgton 
City  Ry.  Co.  v.  Taylor,  Id.  159. 

The  function  of  rate  making  is  purely 
legislative,  whether  exercised  directly 
by  the  legislature  or  by  an  administra- 
tive body  to  whom  the  power  of  fisin; 
rates  and  detail  has  been  delegated. 
Knoxvilie  V.  Knoxville  Water  Co.  (1909) 
29  Sup.  Ct  148,  150,  212  U.  S.  1,  53 
L.  Ed.  371. 

An  ordinary  in  Georgia  is  not  covered 
by  this  section,  where  such  ordiuary  is 
acting  under  a  special  statute  authoriz- 
ing him  to  count  the  votes,  examine  the 
returns,  and  declare  the  result  of  a 
county  election  on  a  local  option  law. 
WeU  V.  Calhoun  (C.  C.  1885)  25  Fed. 
865. 

Where  a  carrier,  within  the  time  fixed 
by  an  order  requiring  interstate  trains 
to  stop  at  D.,  asked  for  a  reconsidera- 
tion, and,  being  requested  to  put  the 
application  in  writing,  did  so  by  a  for- 
mal letter  to  the  commission,  asking 
modification  of  the  order  in  certain  par- 
ticulars, and  the  commission  considered 
the  request  and  denied  the  modification, 
the  objection  to  the  carrier's  bill  to 
restrain  the  enforcement  of  the  order 
that  it  should  first  have  applied  for  re- 
hearing was  untenable.  Delaware,  L. 
&  W.  R.  Co.  V.  Stevens  (C.  C.  1009)  172 
Fed.  595. 

Where  an  order  of  the  Public  Service 
Commission  was  appeal epi  by  the  rail- 
road company  to  the  Supreme  Court 
where  the  order  was  affirmed  and  the 
proceeding  remanded  with  directions  to 
extend  the  time  for  the  performance  of 
the  order,  the  proceedings  in  the  state 
court  were  not  terminated  by  the  re- 
mand prior  to  the  order  being  carried 
into  effect,  and  hence  the  federal  court 
within  the  district  had  no  jurisdiction 
to  enjoin  the  Commission  from  compel- 
ling the  railroad  company  to  comply 
with  the  order.  Central  Vermont  Ry. 
Co.  V.  Redmond  (C.  C.  1911)  189  Fed. 
683. 

5.  Commencement  of  actions^— A  fed- 
eral court  is  not  prohibited  from  re- 
straining the  prosecution  in  a  state 
court  of  a  multiplicity  of  suits  threat- 
ened but  not  begun.  Texas  &  P.  Ry. 
Co.  V.  Kuteman  (1893)  54  Fed.  547,  4 
C.  C.  A.  503. 

A  party  who  has  appeared  in  a  fed- 
eral   court,   and   contested   an    action 
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therein  through  both  trial  and  appel- 
late courts,  the  result  being  a  final  judg- 
ment against  him,  will  not  be  permitted 
to  render  such  judgment  ineffectual 
by  instituting  and  maintaining  a  new 
suit  in  a  state  court,  the  purpose  of 
which  is  to  relitigate  the  questions  de- 
termined by  such  judgment  with  the 
same  adversary.  St  Louis  Min.  &  Mill. 
Co.  V.  tMontana  Min.  Co.  (C.  C.  1906) 
148  Fed.  450. 

Where  fe  stnte  court  ih  a  suit  to  abate 
a  nuisance  and  recover  damages  for  its 
mainteDanof  had  issued  an  injunction 
pendente  lite,  a  federal  court  will  ,on 
motion  of  the  defendant  stay  a  sec- 
ond suit  brought  therein  by  the  same 
complainant  against  him  based  on  the 
same  facts,  and  for  the  identical  relief, 
nntil  the  first  suit  has  been  disposed 
of.  Vowinckel  v.  N.  Clark  &  Sons  (C. 
C.  1908)  162  Fed.  991. 

A  federal  court  held  without  author- 
ity to  enjoin  the  prosecution  of  a  sec- 
ond action  in  a  state  court  between  the 
same  parties  and  involving  in  part  the 
same  subject-matter.  Kansas  City  Gas 
Co.  V.  Kansas  City  (D.  C.  1912)  198 
Fed.  500. 

Where  complainant's  transactions  in 
Interstate  commerce  were  not  subject 
to  a  municipal  ordinance  licensing  ven- 
dors, the  commencement  of  further 
prosecution  could  be  enjoined  by  the 
federal  courts,  but,  pending  prosecu- 
tions, were  not  subject  to  injunction. 
Jewel  Tea  Co.  v.  Lee's  Summit,  Mo., 
Id.  532. 

6.  Prosecution  of  pending  actions.— 
A  federal  court  cannot  restrain  prose- 
cution of  a  suit  pending  in  a  state 
court  Diggs  V.  Wolcott  (1807)  8  U. 
S.  (4  Cranch)  179,  2  L.  Ed.  587;  Wat- 
son V.  Jones  (1871)  80  U.  S.  (13  Wall.) 
670,  20  L.  Ed.  666;  Haines  v.  Car- 
penter (1875)  91  U.  S.  254.  23  L.  Ed. 
345;  Dial  v.  Reynolds  (1877)  96  U.  S. 
340,  24  L.  Ed.  644;  Hitchcock  v.  Gal- 
veston (1877)  96  U.  S.  341,  24  L.  Ed. 
659;  Carlisle  v.  Bundy  (C.  C.)  Fed. 
Cas.  No.  2.410;  aty  Bank  v.  Skelton 
(C.  C.  1846)  Fed.  Cas.  No.  2,730; 
tive-Stock  Dealers*  &  Butchers*  Ass'n 
V.  Crescent  City  Live- Stock  Landing  & 
Slaughter-House  Co.  (C.  C.  1870)  Fed. 
Cas.  No.  8,408;  Evans  v.  Pack  (C.  C. 
1878)  Fed.  Cas.  No.  4,566;  Domestic  & 
Foreign  Missionary  Soc.  v.  Hinman  (C. 
O.  1881)  13  Fed.  161;  Harrison  Wire 
Co.  V.  Wheeler  (C.  O.  1882)  11  Fed. 
206;  Chicago,  R.  L  &  P.  Ry.  Co.  v.  St. 
Joseph  Union  Depot  Co.  (C.  C.  1808) 
92  Fed.  22;  Atlantic  Coast  Line  R.  Co. 
V.  Daniels  (C.  C.  1909)  175  Fed.  302; 
The  Lotta  (D.  C-  1907)  150  Fed.  219; 
Kansas  City  Gas  Co.  v.  Kansas  City 
(D.  C.  1912)  198  Fed.  500;  Kittredge 
T.   Emerson  (1844)  15  N.  H.  227. 

The  courts  of  the  United  States  will 
not  take  jurisdiction  of  a  bUl  of  peace 
for  an  injunction  to  quiet  the  title  of 
an  estate,  where  the  title  is  already  in 


litigation  in  a  court  of  concurrent  ju- 
risdiction. Orton  V.  Smith  (1855)  59 
U.  S.  (18  Uow.)  263,  15  L.  Ed.  393. 

Plain tiif  sued  the  owners  of  a  yacht  in 
the  state  court  for  negligently  causing 
intestate's  death  by  the  sinking  of  the 
yacht.  Defendants  instituted  proceed- 
ings in  the  federal  court,  under  the 
limited  liability  act  (R.  S.  §  4283-^286, 
post,  §  8021-8024),  but  the  proceed- 
ings were  dismissed,  and  an  appeal  was 
taken.  Held,  that  an  injunction  would 
not  be  issued  by  the  supreme  court  of 
the  United  States  pending  the  appeal 
to  stay  proceedings  in  the  state  court, 
simply  because  of  the  expense  conse- 
quent upon  trials  pending  the  appeal. 
Parcher  v.  Cuddy  (1884)  110  U.  S.  742, 
4  Sup.  Ct  194,  28  L.  Ed.  312. 

That  a  receiver  of  an  insolvent  na- 
tional bank  has  applied  to  the  proper 
circuit  court  for  authority  to  sell  assets, 
and  that  thereafter  an  agent  has  been 
appointed,  gives  that  court  no  author- 
ity to  enjoin  a  stockholder  in  the  bank 
from  prosecuting  actions  in  the  state 
courts,  in  behalf  of  the  bank,  against 
its  directors,  or  against  using  the  bank*s 
name  in  writs  of  error  sued  out  from 
the  United  States  supreme  court  to  re- 
view the  judgments  of  the  state  su- 
preme court  in  such  actions.  Ex  parte 
Chetwood  (1897)  17  S.  Ct.  385,  392, 
165  U.  S.  443.  41  L.  Ed.  782. 

The  fact  that  a  proceeding  by  man- 
damus is  pending  in  a  state  court  to 
compel  a  city  and  its  board  of  valuation 
and  assessment  to  certify  the  appor- 
tioned valuation  of  a  bank  for  purposes 
of  taxation  does  not  render  a  suit  sub- 
sequently instituted  by  the  bank,  to  re- 
strain the  city  and  the  board  of  valua- 
tion from  taking  this  action,  a  suit  to 
enjoin  the  proceedings  in  a  state  court. 
Stone  V.  Bank  of  Kentucky  (1899)  19 
Sup.  Ct.  880,  174  U.  S.  409,  43  L.  Ed. 
1027,  affirming  decree  Bank  of  Ken- 
tucky V.  Stone  (C.  C.  1898)  88  Fed. 
383. 

Where  an  attachment  is  levied  on  re- 
alty in  a  suit  in  the  state  court,  and 
proceedings  in  equity  to  cancel  an  al- 
leged fraudulent  convej^ance  of  the  at- 
tached property  are  also  instituted 
therein,  the  United  States  circuit  court 
cannot  acquire  jurisdiction  of  the  land, 
so  as  to  enable  it  to  enjoin  the  litigants 
in  the  state  court  from  proceeding 
therein,  at  the  instance  of  a  party  to 
such  equitable  suit,  who  has  filed  a  bill 
in  the  federal  court  to  foreclose  a  mort- 
gage on  the  land  in  question.  Gates  v. 
Bucki  (1893)  53  Fed.  901,  4  C.  C.  A. 
116. 

The  pendency  in  a  state  court  of  an 
action  in  personam  for  the  same  cause, 
which  involves  no  claim  to  any  proper- 
ty in  the  possession  of  a  federal  court 
and  no  issue  of  which  it  has  acquired 
exclusive  jurisdiction,  presents  no 
ground  for  a  dependent  bill  to  stay  the 
action  at  law.  Guardian  Trust  Co.  v. 
Kansas  City  Southern  Ry.   Co.  (1909) 
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171  Fed.  43,  96  O.  C.  A.  285,  28  L. 
R.  A.  (N.  S.)  620. 

A  federal  court  has  no  power  to  en- 
join the  further  prosecution  of  an  ac- 
tion at  law  in  a  state  court  between 
citizens  of  the  same  state  to  permit  one 
of  the  parties  to  litigate  the  same  ques- 
tion before  it  by  making  the  other  par- 
ty a  defendant  in  a  suit  in  equity  pend- 
ing therein.  Patton  v.  Marshall  (1909) 
173  Fed.  350,  97  C.  C.  A.  610,  26  L. 
R.  A.  (N.  S.)  127. 

One  contract  creditor  cannot  maintain . 
a  suit  in  equity  in  a  federal  court  to  en- 
join another  creditor  of  the  same  debt- 
or from  prosecuting  an  action  on  his 
demand  in  a  state  court  on  the  ground 
that  the  defendant  will  thereby  secure 
a  prior  lien  on  tha  debtor's  property, 
both  because  such  a  case  presents  no 
ground  of  equity  jurisdiction  and  be- 
cause such  a  suit  is  prohibited.  Max- 
weU  V.  McDanicls  (1910)  184  Fed.  311, 
106  C.  C.  A.  453. 

Where  two  causes  of  action  were 
separate  and  distinct,  and  the  issues  in 
the  state  court  such  as  it  could  try  and 
dispose  of  without  interfering  with  the 
suit  in  thp  federal  court,  the  latter  was 
without  jurisdiction  to  enjoin  the  fur- 
ther prosecution  of  the  action  in  the 
state  court.  Nelson  v.  Camp  (1911) 
191  Fed.  712,  112  C.  C.  A.  302. 

Where  a  state  court  has  issued  a 
compulsory  order  to  compel  a  national 
bank  to  disclose  the  named  of  its  de- 
positors, a  federal  court  cannot  stay 
the  proceedings  by  injunction.  First 
Nat.  Bank  v.  Hughes  (C.  C.  1881)  6 
Fed.  737,  740,  appeal  dismissed  (1882) 
1  Sup.  Ct.  489,  106  U.  S.  523,  27  L.  Ed. 
268. 

The  circuit  court  will  not  issue  an  in- 
junction to  restrain  a  party  from  claim- 
ing, using,  occupying,  incumbering,  dis- 
posing of,  or  interfering,  or  in  any  man- 
ner intermeddling,  with  property  which 
the  state  court  has  directed  its  officers 
to  place  in  his  hands.  Domestic  &  For- 
eign Missionary  Soc.  v.  Hinman  (C.  0. 
1881)  13  Fed.  161. 

While  an  action  of  replevin,  instituted 
by  H.,  was  pending  in  the  state  court, 
he  filed  a  bill  in  eciiiity  in  the  United 
States  court  to  reform  the  chattel 
mortgage  under  which  he  claimed  the 
property.  Judgment  was  rendered 
against  him  in  the  state  court,  and  suit 
brought  on  the  replevin  bond,  whereup- 
on he  filed  a  supplemental  bill  in  the 
United  States  court,  praying  an  injunc- 
tion. Held,  that  a  preliminary  injunc- 
tion to  stay  proceedings  in  the  suit  on 
the  bond  until  final  decree  on  the  bill 
could  not  be  granted.  Hamilton  v. 
Walsh  (C.  C.  1885)  23  Fed.  420, 

After  mandamus  proceedings  had 
been  commenced  in  a  state  court,  de- 
fendant filed  a  petition  for  removal  to 
the  circuit  court  of  the  United  States 
on  the  ground  that  it  was  a  civil  suit 
arising  under  the  constitution  of  the 
United  States.  The  petition  was  denied 
and  the  judgment  of  the  lower  court 
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was  afiirmed  by  the  highest  state  court 
A  writ  of  error  was  allowed  by  the  su- 
preme court  of  the  United  States.  Aft- 
er the  decision  of  the  state  court  a  bill 
was  filed  in  the  circuit  court  of  the 
United  States  to  enjoin  the  enforce- 
ment of  the  peremptory  mandamus  is- 
sued by  the  state  court.  Held,  upon 
demurrer  to  the  bill  that  since  the  same 
questions  were  before  the  supreme  court 
as  were  raised  by  the  bill  in  the  cir- 
cuit court,  a  decision  by  the  latter  was 
unnecessary,  and  the  demurrer  was 
overruled  pro  forma.  New  York  &  N. 
E.  R.  Co.  V.  Woodruff  (C.  O.  1890)  42 
Fed.  468. 

The  purchaser's  appearance  in  the 
state  court  is  no  waiver  of  its  right  to 
have  the  proceedings  therein  restrained, 
where  the  nature  of  the  suit  did  not  at 
once  appear,  but  it  invoked  the  juris- 
diction of  the  federal  court  as  soon  as 
its  right  to  do  so  was  revealed  by  the 
pleadings.  Jesup  v.  Wabash,  St  L.  & 
P.  Ry.  Co.  (C.  C.  1890)  44  Fed.  663. 

Where  a  bill  prays,  among  other 
things,  for  an  injunction  to  stay  pro- 
ceedings in  a  state  court,  and  the  pur- 
pose of  the  suit  can  only  be  attained 
by  granting  it,  the  bill  will  be  dismissed. 
Molony  v.  Massachusetts  Ben.  Ass'n 
(C.  C.  1892)  53  Fed.  209. 

A  federal  court  has  no  jurisdiction  to 
interfere,  by  injunction  against  either 
party,  with  a  suit  previously  brought  in 
a  state  court  by  the  liquidators  of  a 
corporation,  upon  insurance  policies  in 
their  possession  and  covering  the  cor- 
porate buildings,  although  the  complain- 
ants in  the  federal  court  claim  an  equi- 
table lien  on  the  proceeds  thereof. 
Chicago  Trust  &  Sav.  Bank  v.  Benta 
(C.  C.  1893)  59  Fed.  645. 

After  the  entry  of  an  order  in  a 
state  court  dissolving  a  corporation  and 
ordering  a  sale  of  its  property,  consist- 
ing chiefly  of  real  estate,  certain  mem- 
bers of  the  corporation  (some  of  whom 
had  had  notice  of  the  proceedings  in 
the  state  court  two  years  before,  but 
had  taken  no  action)  applied  to  the 
federal  court  to  restrain  the  sale,  on 
the  ground  that  the  state  court  was 
w^holly  without  jurisdiction.  Held,  that 
such  injunction  should  not  be  granted. 
Simpson  v.  Ward  (C.  C.  1897)  80  Fed. 
561. 

A  federal  court  of  equity  will  not 
stay  an  action  at  law  in  a  state  court 
on  account  of  a  defense  which  may  pos- 
sibly be  cognizable  at  law,  until  the 
court  of  law  has  refused  to  consider 
such  defense.  Terre  Haute  &  I.  R. 
Co.  V.  Peoria  &  P.  U.  R,  Co.  (O.  C. 
1897)    82  Fed.  943. 

Where  a  party  obtained  from  a  state 
court  an  injunction  forbidding  the  plain- 
tiff in  a  patent  infringement  suit  in  a 
federal  court  to  assign  or  release  his 
claim,  a  counter  injunction  sought  by 
plaintiff  in  a  federal  court  will  be  re- 
fused, on  account  of  the  comity  existing 
between  federal  and  state  courts,  and 
the  confusion  which  would  result  from 
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conflictiiig  decrees.  Green  v.  Porter 
(C.  C.  1903)  123  Fed.  351. 

A  state  court  having  granted  a  peti- 
tion for  naturalization  over  objection 
that  it  was  signed  by  mark  only,  a 
federal  court  of  concurrent  jurisdic- 
tion would  not  entertain  a  bill  to  set 
aside  the  decree  on  the  ground  that  it 
lias  been  "illegally  procured."  U.  S.  v. 
Lenore  (D.  C.  1913)  207  Fed.  865. 

That  some  of  the  defendants,  in  an 
action  in  a  state  court  for  the  wrong- 
ful death  of  plaintiff's  intestate  on  a 
sailing  vessel,  made  application,  as  the 
owners  of  the  vessel,  to  a  federal  court, 
for  a  limitation  of  their  liability  under 
the  United  States  statutes  relating  to 
the  merchant  marine,  and  that  the  fed- 
eral court  enjoined  plaintiff  from  fur- 
ther proceedings  in  the  state  court 
against  these  defendants,  is  not  a  bar 
to  the  plaintiff  proceeding  in  such  court 
against  the  other  defendants,  where  he 
has  received  no  satisfaction  for  the 
wrong  complained  of.  Grundel  v.  Un- 
ion Iron  Works  (1900)  59  P.  826,  127 
Cal.  438,  47  L.  R.  A.  467. 

Injunction  by  judge  of  the  United 
States  court  on  bill  filed  subsequently 
to  petition  for  mandamus  in  state  court 
by  respondent  in  the  mandamus  pro- 
ceeding, to  which  the  petitioner  in  man- 
damus is  not  a  party,  affords  no  reason 
for  staying  the  mandamus  proceeding 
or  denying  the  issuance  of  a  manda- 
mus absolute.  Southern  Ry.  Co.  v.  At- 
lanta Stove  Works  (1907)  57  S.  E.  429, 
128  Ga,  207. 

In  the  absence  of  any  showing  in  the 
record  as  to  the  particular  order  made 
by  a  federal  court,  in  a  mandamus  pro- 
ceeding against  a  state  oflScer,  it  will 
not  be  presumed  that  such  court  order- 
ed the  officer  to  perform  an  act  in  vio- 
lation of  a  previous  injunction  decree 
rendered  by  a  state  court  Mail  v. 
MaxweU  (1883)  107  111.  554. 

The  power  of  the  state  court  to  ap- 
point a  receiver  of  the  effects  of  ah  in- 
solvent corporation,  held  by  an  assignee 
for  the  benefit  of  creditors,  is  not  af- 
fected by  an  injunction  of  the  federal 
court  in  an  action  commenced  after  the 
jurisdiction  of  the  state  court  had  at- 
tached, directing  said  assignee  to  hold 
said  property  subject  to  the  further  or- 
der of  that  court.  Spinning  v.  Ohio 
Life  Insurance  &  Trust  Co.  (Ohio, 
1858)  2  Disn.  336. 

7.  Effect  of  prior  acquisition  of  Juris- 
diction by  federal  court.— Where  a  fed- 
eral court  has  first  obtained  jurisdiction 
of  a  matter  in  controversy  by  the  insti- 
tution of  a  suit  therein,  it  may  restrain 
proceedings  in  any  other  court  involving 
the  same  subject-matter.  Providence  & 
N.  Y.  S.  S.  Co.  V.  Hill  Mfg.  Co.  (1883)  3 
Sup.  Ct  379,  393,  109  U.  S.  578,  27  L. 
Ed.  1038;  Moran  v.  Sturges  (1894)  14 
Sup.  Ct  1019,  1024,  154  U.  S.  256,  38 
Lw  Ed.  981;  Julian  v.  Central  Trust  Co. 
(1904)  24  S.  Ct  399,  193  U.  S.  93,  48 
L.  Ed.  629  (affirming  judgment  [1902] 
115  Fed.  956,  53  C.  0.  A.  438);  Biv- 


erdale  Cotton  Mills  v.  Alabama  &  G. 
Mfg.  Co.  (1905)  25  S.  Ct  629,  198  U. 
S.  188,  49  L.  Ed.  1008  (reversing  judg- 
ment Alabama  &  G.  Mfg.  Co.  v.  River- 
dale  Cotton  Mills  [1904]  127  Fed.  497, 
62  C.  C.  A.  295);  Gunter  v.  Atlantic 
Coast  Line  R.  Co.  (1906)  26  Sup.  Ct 
252,  259,  200  U.  S.  273,  50  L.  Ed.  477; 
Ex  parte  Young  (1908)  28  S.  Ct  441, 
209  U.  S.  123,  52  L.  Ed.  714,  13  L.  R. 
A.  (N.  S.)  932;  Garner  v.  Second  Nat 
Banlj  (1895)  67  Fed.  8aS,  16  C.  C.  A. 
86  (certiorari  denied  [1896]  16  S.  Ct 
1201,  163  U.  S.  688,  41  L.  Ed.  319); 
James  v.  Central  Trust  Co.  of  New 
York  (1899)  98  Fed.  489,  39  C.  C.  A. 
126  (modifying  decree  Central  Trust  Co. 
of  New  Yorlj  v.  Western  N.  C.  R.  Co. 
[C.  C.  1898]  89  Fed.  24);  Pitt  v.  Rodg- 
ers  (1900)  104  Fed.  387,  43  C.  C.  A. 
600;  Oliver  v.  Parlin  &  Orendorff  Co. 
(1900)  105  Fed.  272,  45  C.  C.  A.  200; 
Copeland  v.  Bruning  (1904)  127  Fed. 
550,  63  C.  C.  A.  435;  Massie  v.  BucIj 
(1904)  128  Fed.  27,  62  C.  C.  A.  535; 
Railroad  Commission  of  Louisiana  v. 
Texas  &  P.  Ry.  Co.  (1906)  144  Fed.  68, 
75  C.  C.  A.  226;  Ricljey  Land  &  Cattie 
Co.  V.  Miller  &  Lux  (1906)  152  Fed.  11, 
81  C.  C.  A.  207  (affirming  decree  Miller 
&  Lux  V.  Ricljey  [C.  C.  1906]  146  Fed. 
574,  and  decree  affirmed  [1910]  31  S. 
Ct  11,  218  U.  S.  258.  54  L.  Ed.  1032) ; 
Lang  V.  Choctaw,  O.  &  G.  R.  Co.  (1908) 
160  Fed.  355,  87  C.  C.  A.  307;  Taylor 
V.  Norfolk  &  O.  V.  Ry.  Co.  (1908)  162 
Fed.  452,  89  C.  C.  A.  338;  Harding  v. 
Corn  Products  Refining  Co.  (1909)  168 
Fed.  658,  94  C.  C.  A  144  (writ  of  cer- 
tiorari denied  Com  Products  Refining 
Co.  V.  Harding  [1909]  29  S.  Ct  696, 
214  U.  S.  515,  53  L.  Ed.  1063) ;  Holmes 
V.  Dowie  (1910)  177  Fed.  182,  100  C. 
C.  A.  390;  Nelson  v.  Camp  (1911)  191 
Fed.  712,  112  C.  C.  A.  302;  Equitable 
Trust  Co.  of  New  York  v.  Pollitz  (1013) 
207  Fed.  74,  124  C.  C.  A.  634;  Fisk 
V.  Union  Pac.  R.  Co.  (C.  C.  1873)  Fed. 
Cas.  No.  4,830;  Louisiana  State  Lottery 
Co.  V.  Fitzpatrick  (C.  C.  1879)  Fed. 
Cas.  No.  8,541;  Woodfin  v.  Phoebus  (C. 
C.  1887)  30  Fed.  289;  Sharon  v.  Ter- 
ry (C.  C.  1888)  36  Fed.  337,  362,  1 
L.  R.  A.  572  (affirmed  [1889]  9  Sup.  Ct 
705,  131  U.  S.  40,  33  L.  Ed.  94) ;  Gest 
V.  Packwood  (C.  C.  1889)  39  Fed.  525; 
Kessler  v.  Continental  Const  &  Imp. 
Co.  (C.  C.  1890)  42  Fed.  258;  Jesup 
V.  Wabash,  St  L.  &  P.  Ry.  Co.  (C.  C. 
1890)  44  Fed.  663;  President  etc.,  of 
Bowdoin  College  v.  Merritt  (C.  C.  1893) 
59  Fed.  6  (appeal  dismissed  Merritt  v. 
President  etc.,  of  Bowdoin  ColUjge 
[1898]  18  S.  Ct  415,  169  U.  S.  551,  42 
L.  Ed.  850) ;  Central  Trust  Co.  of  New 
York  V.  St  Louis,  A.  &  T.  Ry.  Co.  in 
Texas  (C.  C.  1893)  59  Fed.  385;  Wad- 
ley  V.  Blount  (C.  C.  1895)  65  Fed.  6tJ7, 
675;  Terre  Haute  &  I.  R.  Co.  v.  Pe* 
oria  &  P.  U.  R.  Co.  (C.  C.  1897  >  82 
Fed.  943;  Fidelity  Insurance,  Truat  ^ 
Safe-Deposit  Co.  v.  Norfolk  &  W.  H. 
Co.  (C.  C.  1898)  88  Fed.  815;  Rodgt^rs 
V.  Pitt  (C.  C.  1899)  96  Fed.  668;  Mer* 
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cantile  Trust  &  Deposit  Co.  of  Balti- 
more V.  Roanoke  &  S.  Ry.  Co.  (C.  C. 

1901)  109  Fed.  3;  Starr  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (C.  C.  1901)  110  Fed. 
3  (affirmed  Prout  v.  Starr  [1903]  23 
S.  Ct  398,  188  U.  S.  537,  47  L.  Ed. 
584);  State  Trust  Co.  v.  Kansas  City, 
P.  &  G.  R.  Co.  (C.  C.  1901)  110  Fed. 
10;  Riverdale  Cotton  Mills  v.  Alabama 
&  G.  Mfg.  Co.  (C.  C.  1901)  111  Fed, 
431;  Central  Trust  Co.  of  New  York 
V.  Western  North  Carolina  R.  Co.  (C. 
C.  1901)  112  Fed.  471;  Evans  v.  Gor- 
man (C.  C.  1902)  115  Fed.  399;  Stew- 
art V.  Wisconsin  Cent.  Ry.  Co.  (C.  C. 

1902)  117  Fed.  782;  Benjamin  v. 
Brooklyn  Union  El.  R.  Co.  (C.  C.  1902) 
120  Fed.  428;  Union  Life  Ins.  Co.  v. 
Riggs  (C.  C.  1903)  123  Fed.  312  (order 
reversed  Riggs  v.  Union  Life  Ins.  Co. 
[1904]  129  Fed.  207,  63  C.  C.  A.  365, 
and  writ  of  certiorari  denied  Fidelity 
Mut.  Life  Ins.  Co.  v.  Riggs  [1904]  28 
Sup.  Ct  860,  194  U.  S.  637,  48  L.  Ed. 
1161);  Glucose  Refining  Co.  v.  City  of 
Chicago  (C.  C.  1905)  138  Fed.  209; 
St  Louis  Min.  &  Mill.  Co.  v.  Montana 
Min.  Co.  (C.  C.  1906)  148  Fed.  450; 
Potter  V.  Selwyn  &  Co.  (C.  C.  1909) 
170  Fed.  223;  U.  S.  v.  Dowden  (O. 
C.  1911)  194  Fed.  475;  In  re  Long 
Island  North  Shore  Passenger  & 
Freight  Transp.  Co.  (D.  C.  1881)  5  Fed. 
599,  628;  In  re  Whitelaw  (D.  C.  1896) 
71  Fed.  733;  Carl  Laemmle  Music  Co. 
V.  Stern  (D.  C.  1913)  209  Fed.  129; 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Bellamy 
(D.  C.  1914)  211  Fed.  172;  Libbey 
Glass  Co.  V.  McKee  Glass  Co.  (D.  C. 
1914)  216  Fed.  172;  Allen  v.  Scandi- 
navian Nat.  Bank  (N.  Y.  1873)  46  How. 
Prac.  71. 

8.  Enforcement  of  Judgment,  or  eaie 
under   execution    or   attachment.— The 

federal  Circuit  Court  having  jurisdic- 
tion on  diversity  of  citizenship  of  a  bill 
could  enjoin  enforcement  of  a  judg- 
ment of  a  state  court  obtained  by  fraud 
and  without  notice  to  the  judgment 
debtor.  Simon  v.  Southern  R.  Co. 
(1915)  35  S.  Ct  255,  236  U.  S.  115, 
59  L.  Ed.  492  (affirming  decree  [1912] 
195  Fed.  56,  115  C.  C.  A.  58) ;  Lehman 
V.  Graham  (1905)  135  Fed.  39,  67  C.  C. 
A.  513. 

An  unexecuted  order  of  the  appellate 
court  of  a  state,  made  to  restore  pos- 
session to  the  parties  wh(J  had  been  de- 
prived of  it  by  a  decree  which  had  been 
reversed,  cannot  be  interfered  with  by 
a  court  of  the  United  States  by  reason 
of  this  act  Watson  v.  Jones  (1871) 
13  WaU.  679,  715,  20  L.  Ed.  666. 

Where  the  main  object  of  a  suit  in 
a  state  court  is  to  restrain  the  sale  of 
land  under  execution  issued  on  a  judg- 
ment of  the  state  court,  such  case  is 
not  removable  to  the  Circuit  Court  of 
the  United  States  on  the  ground  of  di- 
versity of  citizenship  of  the  parties  be- 
fore the  injunction  has  been  granted, 
as  this  section  prohibits  the  issuance 
of  an  Injunction  from  the  United  States 
courts  to  stay  proceedings  in  the  state 
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courts.  Lawrence  y.  Morgan*8  Lonisi- 
ana  &  T.  R.  &  S.  S.  Co.  (1887)  7  Sep. 
Ct  1013,  1014,  121,  U.  S.  634,  30  L. 
Ed.  1018. 

A  decree  of  the  circuit  court  enjoin- 
ing, in  a  suit  removed  to  it  from  the 
state  court,  the  enforcements  of  judg- 
ments obtained  by  fraud,  is  not  within 
the  prohibition  of  this  section.  Mar- 
shaU  V.  Holmes  (1891)  12  Sup.  Ct  62, 
65,  141  U.  S.  589,  35  L.  Ed.  870. 

Habeas  corpus  will  not  issue  on  be- 
half of  a  person  imprisoned  in  default 
of  payment  of  a  small  fine  for  disobey- 
ing a  preliminary  injunction  granted  by 
a  federal  circuit  court  restraining  the 
enforcement  of  a  judgment  of  ,a  state 
court  to  inquire  into  the  jurisdiction  to 
grant  the  injunction.  Ex  parte  Simon 
(1908)  28  Sup.  Ct  238,  239,  208  U.  S. 
144,  52  L.  Ed.  429. 

The  federal  court  cannot  enjoin  an 
execution  sale,  even  though  the  land 
levied  upon  belongs  to  a  stranger  to 
the  proceeding.  American  Ass*n  v. 
Hurst  (1893)  59  Fed.  1,  7  C.  0.  A. 
598. 

The  application  of  this  section  is  not 
affected  by  the  fact  that  the  land,  a 
sale  of  which  is  sought  to  be  restrain- 
ed, is  the  property  of  the  person  ask- 
ing the  injunction.  Southern  Bank  & 
Trust  Co.  V.  Folsom  (1896)  75  Fed. 
929,  21  C.  C.  A.  568. 

AlU  order  enjoining  a  sheriff  from 
proceeding  with  the  collection  of  an  ex- 
ecution lawfully  issued  to  him  in  pur« 
suance  of  a  decree  is  within  the  pro* 
hibition.  Leathe  v.  Thomas  (1899)  97 
Fed.  136,  38  C.  C.  A.  75. 

It  applies  where  levy  and  sale  under 
execution  on  a  judgment  of  a  state 
court  is  sought  to  be  enjoined,  though 
the  writ  is  asked  by  one  not  a  party 
to  the  action  in  the  state  court  in 
which  the  judgment  was  obtained,  who 
claims  that  he  is  sole  owner  of  the  land 
sought  to  be  sold.  Mills  v.  Provident 
Life  &  Trust  Co.  of  Philadelphia 
(1900)  100  Fed.  344,  40  C.  C.  A.  394, 
reversing  (C.  C.  1899)  91  Fed.  435. 

The  federal  courts  may  enjoin  plain- 
tiff in  an  unconscionable  judgment  of 
the  state  court  from  using  it  to  extort 
money  from  a  defendant,  who  ought 
not  in  equity  and  good  conscience  to 
pay  it.  National  Surety  Co.  v.  State 
Bank  of  Humboldt,  Neb.  (1903)  120 
Fed.  593,  56  C.  C.  A.  657,  61  L.  R.  A. 
394. 

A  federal  court  may  restrain  a  sher- 
iff from  selling,  under  an  execution 
from  a  state  court,  property  of  a  third 
person  who  was  not  a  party  to  the 
judgment,  in  which  he  is  not  acting 
under  the  process  of  the  state  court, 
but  in  abuse  of  it,  and  as  a  trespasser. 
Julian  V.  Central  Trust  Co.  (1902)  115 
Fed.  956,  53  C.  C.  A.  438,  affirmed 
(1904)  24  S.  Ct.  399,  193  U.  S.  93,  43 
L.  Ed.  629. 

A  suit  in  a  federal  court  to  obtain  a 
decree  preventing  one  railroad  from 
obtaining  the  bene^t  of  a  judgment  in 
a  state  court  authoriadng  it  to  cross 
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complainant's  right  of  way  held  not 
within  the  prohibition.  Union  Ry.  Go. 
V.  lUinois  Cent  R.  Co.  (1913)  207 
Fed.  745,  125  C.  C.  A.  283. 

A  federal  conrt  in  equity  may  enjoin, 
at  the  suit  of  a  nonresident,  the  levy 
upon  his  land  of  a  state  court  execu- 
tion against  another.  Cropper  v.  Co- 
burn  (C.  C.  1855)  Fed.  Cas.  No.  3,416; 
Breeden  v.  Lee  (C.  C.  1877)  Fed.  Cas. 
No.  1,828.  CONTRA,  Daly  v.  Sheriff 
(C.  C.  1871)  Fed.  Cas.  No.  3,553. 

The  federal  courts  have  no  jurisdic- 
tion to  restrain  a  sheriff  from  selling 
under  an  execution  issued  from  a  state 
court.  Ruggles  ▼.  Simon  ton  (C.  C. 
1872)  Fed.  Cas.  No.  12,120. 

A  proceeding  by  petition  of  a  citizen 
of  the  state  against  a  citizen  of  anoth- 
er state  to  restrain  the  execution  of  a 
Judgment  obtained  in  the  state  court 
by  the  latter  against  the  former  is  re- 
movable, though  federal  courts  are  pro- 
hibited from  granting  an  injunction  to 
stay  proceedings  in  a  state  court. 
Watson  V.  Bondurant  (C.  C.  1875) 
Fed.  Cas.  No.  17,278. 

Neither  a  United  States  circuit  court, 
nor  a  judge  thereof,  has  authority  to 
interfere  by  injunction  to  prevent  the 
execution  of  a  judgment  of  a  state 
court,  upon  the  ground  that  it  has  been 
superseded  by  an  appeal  therefrom  to 
the  United  States  supreme  court,  nor 
to  enjoin  state  officials  or  other  officers 
from  disregarding  such  a  supersedeas. 
Murray  v.  Overstoltz  (C.  C.  1880)  8 
Fed.  110. 

The  United  States  court  may  enjoin 
an  inequitable  use  of  a  trust  judgment 
in  the  state  court  by  execution  and 
levy  prosecution  in  violation  of  the 
trust,  and  in  fraud  of  the  rights  of  the 
beneficiaries.  Linton  v.  Mosgrove  (C. 
C.  1882)  14  Fed.  543. 

A  bill  to  restrain  the  sheriff  of  a 
•county  in  the  execution  of  process  of  a 
county  court  of  co-ordinate  jurisdic- 
tion with  the  circuit  court  of  the  Unit- 
ed States,  or  to  restrain  the  execution 
of  a  deed  in  pursuance  of  a  sale  under 
■nch  execution,  cannot  be  maintained  in 
the  circuit  court;  but  when  the  par- 
ties to  whom  such  deed  would  go  are 
before  the  court,  the  court  may  deal 
with  them  and  dismiss  the  bill  as  to 
the    sheriff.      White    v.    Crow    (C.    O. 

1883)  17  Fed.  08,  decree  affirmed 
(1884)  4  S.  Ct  71,  110  U.  S.  1S3,  28 
li.  Ed.  113. 

In  a  suit  to  restrain  the  issuing  of 
an  execution  upon  the  judgment  in  an 
ejectment  suit,  and  to  obtain  a  decree 
ordering  C.  to  convey  land  to  certain 
children,  held  that,  inasmuch  as  the 
amount  of  a  child's  interest  in  A.*8  es- 
tate cannot  be  ascertained  under  the 
evidence,  no  relief  can  be  granted  in 
this    suit.     Albright  v.   Oyster    (C.   C. 

1884)  22  Fed.  628. 

The  decree  of  a  circuit  court  of  the 
United  States,  canceling  a  forged  mar- 
riage contract,  may  be  used  to  stay 
the  enforcement  of  judgments  for 
property   rights   recovered   upon  such 


contract  in  a  subsequent  suit  in  a  state 
court.  Sharon  v.  Terry  (C.  C.  1888) 
36  Fed.  337,  1  L.  R.  A.  572.  decree 
affirmed  Terry  v.  Sharon  (1880)  9  S. 
Ct.  705,  131  U.  S.  40,  33  L.  Ed.  94. 

When  the  requisite  jurisdictional 
amount  is  involved,  and  the  citizenship 
of  the  parties  is  diverse,  a  federal 
court  has  power  to  grant  relief  against 
a  judgment  obtained  in  a  state  court 
by  means  of  fraud.  Young  v.  Sigler 
(C.  C.  1891)  48  Fed.  182. 

This  section  is  the  declaration  of  a 
principle  which  necessarily  must  pre- 
vail to  preserve  harmony  in  our  sys- 
tem of  government,  and  where  a  fed- 
eral court  of  equity  is  asked  to  set 
aside  the  satisfaction  of  a  state  judg- 
ment at  law  as  a  preliminary  to  a  de- 
cree of  set-off  against  a  judgment  of 
the  federal  court  itself,  the  parties 
will  be  sent  to  a  state  court  of  com- 
petent jurisdiction  to  settle  their  con- 
troversy. Lauderdale  v.  Foster  (C.  C. 
1805)  23  Fed.  516,  518. 

The  federal  courts  are  prohibited 
from  enjoining  a  party  from  proceeding 
to  enforce  a  judgment  obtained  by  him 
in  a  state  court.  Louisville  Trust  Co. 
V.  City  of  Cmcinnati  (C.  C.  1896)  73 
Fed.  716,  reversing  order  (1896)  76 
Fed.  296,  22  C.  C.  A.  334,  writ  of  cer- 
tiorari denied  (1896)  17  Sup.  Ct.  995, 
164  U.  S.  707,  41  L.  Ed.  1183. 

When  a  valid  judgment  has  been  ob- 
tained in  a  state  court  against  a  na- 
tional bank,  and  the  lien  thereof  has 
attached  to  its  property,  before  the  ap- 
pointment of  a  receiver,  an  injunction 
by  a  federal  court  may  not  issue  at  the 
suit  of  the  receiver  to  restrain  the  en- 
forcement of  such  judgment  Baker  v. 
Ault  (C.  C.  1897)  78  Fed.  394. 

When  the  United  States  enters  its 
voluntary  appearance  in  a  state  court 
in  a  civil  suit  involving  property  rights, 
it  submits  to  the  jurisdiction  of  such 
court,  and  is  bound  by  the  rules  gov- 
erning other  litigants.  It  cannot  re- 
sort to  a  federal  court  for  an  injunc- 
tion against  a  violation  of  the  decree 
of  the  state  court,  against  which  that 
conrt  has  full  power  to  grant  adequate 
relief.  U.  S.  v.  Pedroli  (1901)  111 
Fed.  14. 

A  federal  court  may  grant  an  injunc- 
tion restraining  a  party  from  making  a 
wrongful  or  inequitable  use  of  an  exe- 
cution issued  on  a  judgment  of  a  state 
court.  Linton  v.  Safe  Deposit  &  Title 
Guaranty  Co.  of  Kittanning  (C.  C. 
1906)  147  Fed.  824. 

The  jurisdiction  of  a  federal  court  to 
restrain  the  enforcement  of  a  judgment 
of  a  state  court  is  not  effective  to  re- 
move a  cloud  from  the  title  to  realty 
cast  by  reason  of  the  judgment,  which 
would  still  remain,  notwithstanding  the 
owner  is  not  permitted  to  enforce  it. 
Schultz  V.  Highland  Gold  Mines  Co.  (C. 
C.  1907)  158  Fed.  337. 

Where  a  state  court  of  competent  ju- 
risdiction had  acquired  jurisdiction  over 
certain  property  long  prior  to  an  ap- 
plication to  the  federal  court  for  the 
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appointment  of  a  receiver,  any  attempt 
by  the  federal  court  to  restrain  or  in- 
terfere with  the  enforcement  of  the 
state  court's  judgment  would  be  a  vio- 
lation of  this  section.  Dodds  v.  Palmer 
Mountain  Tunnel  Co.  (C.  O.  1911)  188 
Fed.  447. 

9.  Probate  proceedings  and  sale  by 
executors  or  administrators.— The 
courts  of  a  state  have  concurrent  juris- 
diction with  the  United  States  circuit 
courts  to  decide  federal  questions  in- 
volved in  probate  proceedings  deter- 
mining the  capacity  of  an  alien  to  in- 
herit land,  and  their  judgments,  though 
erroneous,  bannot  be  corrected  by  an 
original  bill  in  such  circuit  court  to 
quiet  the  title  in  other  claimants. 
Blythe  v.  Hinckley  (1899)  19  S.  Ct 
497,  173  U.  S.  501,  43  L.  Ed.  783. 

The  jurisdiction  of  a  federal  Circuit 
Court  of  a  controversy  between  citi- 
zens of  different  states,  presented  by  a 
bill  which  seeks  to  declare  and  fore- 
close an  attorney's  lien  upon  certain 
interests  in  the  distributive  shares  of 
the  property  of  a  decedent  within  the 
district,  is  not  defeated  because  the 
settlement  of  the  estate  is  pending  in 
a  state  probate  court,  where  no  inter- 
ference with  that  court  is  sought  or 
decreed,  and  rights  between  the  parties 
arising  from  their  transactions  and 
contracts  are  adjudged  and  are  decreed 
to  be  redressed  only  when  the  probate 
court  shall  have  finished  its  functions. 
Ingelsoll  v.  Coram  (1908)  29  S.  Ot. 
92,  211  U.  S.  335,  53  L.  Ed.  208,  re- 
versing decree  Coram  v.  IngersoU 
(1906)  148  Fed.  169,  78  C.  O.  A.  303. 

A  federal  court  cannot,  on  the  com- 
plaint of  a  legatee  and  an  executor  un- 
der a  will  probated  in  one  state,  en- 
join an  administrator  appointed  in  an- 
other state  from  distributing  funds  to 
the  heirs  at  law.  Whitney  v.  Wilder 
(1892)  54  Fed.  554,  4  C.  O.  A.  510. 

Where  a  bill  filed  by  an  executor . 
against  his  coexecutor  sought  to  enjoin 
the  latter  from  consummating  and  car- 
rying out  a  wrongful  scheme  to  despoil 
the  estate  and  to  get  control  of  its  inter- 
ests represented  by  an  outside  corpo- 
ration, the  probate  court  had  no  juris- 
diction in  equity  to  enjoin  defendant 
from  consummating  such  act,  and  hence 
the  fact  that  the  probate  court  inter- 
vened by  displacing  the  defendant  ex- 
ecutor with  an  administrator  with  the 
will  annexed  did  not  require  a  dismissal 
of  the  bill.  Monmouth  Inv.  Co.  v. 
\reans  (1906)  151  Fed.  159,  80  C.  C.  A. 
527. 

As  it  is  the  settled  law  of  Nebraska 
that  the  county  or  probate  court  has 
original  and  exclusive  jurisdiction  in 
the  probate  of  a  will,  and  the  distribu- 
tion of  the  estate  therein,  and  that  its 
judgment  and  order  in  such  matter  is 
final  and  conclusive  unless  appealed 
from,  the  federal  court  can  take  no 
step  that  would  interfere  with  the  ad- 
ministration and  distribution  of  an  es- 
tate in  course  of  administration  in  such 
court     Freeney  y.  First  Nat  Bank  of 
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Plattsmouth  (C.  C.  1882)  16  Fed,  433. 
A  federal  court  has  no  power  to  en- 
join a  sale  of  estate  lands  ordered  by 
the  Arkansas  probate  court  to  pay 
judgments  against  the  estate.  Evans  v. 
Gorman  (O.  C.  1902)  115  Fed.  399. 

10.  Proceedings  after  removal  of 
cause  to  federal  court.— Where  a  pro- 
ceeding was  properly  removed  to  the 
federal  court,  the  state  court  having 
bien  deprived  of  jurisdiction  by  the  re- 
moval proceedings,  the  federal  court  had 
jurisdiction  to  enjoin  the  plaintiff  from 
proceeding  further  with  the  action  in 
the  state  court  French  v.  Hay  (1874) 
89  U.  S.  (22  Wall.)  250,  22  L.  Ed.  857; 
Dietzsch  v.  Huidekoper  (1880)  103  U. 
S.  494,  26  Li.  Ed.  497;  Texas  Cotton 
Products  Co.  V.  Starnes  (1905)  133 
Fed.  1022,  66  C.  C.  A.  673  (affirming 
decree  [C.  C.  1904]  128  Fed.  183); 
Smith  V.  Schwed  (C.  C.  1881)  6  Fed. 
455;  Missouri,  K.  &  T.  R,  Co.  v.  Scott 
(C.  C.  1882)  13  Fed.  793;  Baltimore 
&  O.  R.  Co.  V.  Ford  (C.  C.  1888)  35 
Fed.  170;  Frishman  v.  Insurance  Cos. 
(C.  C.  1890)  41  Fed.  449;  Abeel  v. 
Culberson  (C.  C.  1893)  56  Fed.  329; 
St.  Bernard  Min.  Co.  v.  Madisonville 
Traction  Co.  (C.  C.  1904)  130  Fed. 
794  (decree  afiSrmed  Madisonville  Trac- 
tion Co.  V.  St  Bernard  Min.  Co.  [1905] 
25  Sup.  Ct  251,  196  U.  S.  239,  49  L. 
Ed.  462) ;  Mutual  Life  Ins.  Co.  of  New 
York  V.  Langley  (1906)  145  Fed.  416; 
Wagner  v.  Drake  (D.  O.  1887)  31  Fed. 
849;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Chappell  (D.  C.  1913)  206  Fed.  688; 
Williston  V.  Raymond  (D.  C.  1914)  213 
Fed.  527;  Palmer  v.  Delaware,  L.  & 
W.  R.  Co.  (D.  C.  1915)  222  Fed.  461. 

A  circuit  court  of  the  United  States 
is  not  authorized  to  grant  an  injunction 
to  stay  proceedings  in  a  state  court,  in 
an  action  brought  therein,  because  of 
the  pendency  of  a  petition  for  removal, 
'Which  has  not  been  presented  to  or 
acted  upon  by  the  state  court  Coenr 
D'Alene  Ry.  &  Nav.  Co.  v.  Spalding 
(1899)  93  Fed.  280,  35  C.  a  A.  295; 
Coker  v.  Monaghan  Mills  (C.  C.  1901) 
110  Fed.  803. 

If  an  injunction  sued  for  has  been 
granted  in  a  state  court  before  an  ap- 
plication to  remove  the  case  to  a  fed- 
eral court,  and  the  interest  and  pur- 
pose of  the  petitioner  was  to  dissolve 
it,  this  section  does  not  affect  the  right 
of  removal.  Bondurant  v.  Watson 
(1880)  103  U.  S.  281,  287,  26  L.  Ed. 
447. 

A  federal  court  is  without  jurisdiction 
to  enjoin  proceedings  in  a  state  court 
sought  to  be  removed  to  the  federal 
court,  where  such  proceedings  are  not 
removable  because  regarded  by  the  state 
court  merely  as  supplementary  in  char- 
acter and  as  a  mere  continuation  of 
an  action  already  passed  into  judgment, 
and  in  aid  of  the  execution  of  snob 
judgment  Mutual  Reserve  Fund  life 
Ass'n  V.  Phelps  (1903)  23  S.  Ct  707, 
190  U.  S.  147,  47  L.  Ed.  987,  affirminf 
decree  Phelps  v.  Mutual  Beserre  Fund 
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Life  Ass'n  (1901)  112  Fed.  453,  50  a 
C.  A.  339,  61  L.  R.  ▲.  717. 

A  federal  court,  adjudgring  the  remov- 
ability of  a  case  from  a  state  court  to 
the  federal  court,  may  protect  its  juris- 
diction as  against  interference  by  state 
courts,  notwithstanding  this  section. 
Chesapeake  &  O.  R.  Co.  v.  McCabe 
(1909)  29  Sup.  Ct.  430,  435,-213  U.  S. 
207,  53  L.  Ed.  765. 

Where  four  independent  actions  at 
law  were  brought  in  a  state  court  by 
an  insured  against  different  insurance 
companies  to  recover  on  policies  cover- 
ing the  same  loss,  two  of  which  were  re- 
moved into  a  federal  court,  the  other  two 
not  being  removable,  the  federal  court 
was  without  jurisdiction  to  grant  an 
injunction  on  a  bill  subsequently  filed 
by  the  insurance  companies  restraining 
the  plaintiff  therein  from  proceeding 
further  in  the  actions  in  the  state  court 
Rochester  German  Ins.  Co.  of  Roches- 
ter, N.  Y.,  V.  Schmidt  (1909)  175  Fed. 
720,  99  C.  C.  A.  206,  affirming  decree 
on  rehearing  (1908)  162  Fed.  447,  89 
C.  C.  A.  333. 

Notwithstanding  this  section,  if  a  pre- 
liminary injunction  staying  proceedings 
of  a  state  court  be  granted  by  a  state 
court,  the  cause  will  not  be  remanded 
upon  removal  to  the  federal  court. 
Hunt  V.  Fisher  (C.  C.  1887)  29  Fed. 
801,  805.  It  does  not  prevent  the  re- 
moval upon  the  usual  grounds  of  a  suit 
from  a  state  court  in  which  an  injunc- 
tion has  been  granted;  and  in  case  of 
such  removal  the  injunction  previously 
granted  remains  in  force  until  dissolv- 
ed or  modified  by  the  federal  court 
Eureka  &  K.  R.  R.  Co.  v.  California 
&  N.  Ry.  Co:  (C.  C.  1900)  103  Fed. 
897,  decree  affirmed  (1901)  109  Fed. 
509.  48  C.  C.  A.  517. 

The  same  plaintiff  commenced  a  num- 
ber of  actions  in  a  state  court  on  in- 
surance policies  covering  the  same  prop- 
erty, some  of  which  actions  were  re- 
moved by  the  defendants  into  a  circuit 
court  of  the  United  States.  Two  of 
such  defendants  filed  an  ancillary  bill 
in  that  court,  making  the  plaintiff  and 
all  other  insurers  of  the  property  de- 
fendants, alleging  that  all  the  insurance 
contracts  were,  by  their  terms,  interde- 
pendent, and  setting  up  certain  equities 
necessary  to  be  adjudicated  before  the 
liability  of  any  one  of  the  insurers  un- 
der its  policy  could  be  determined. 
Held,  that  neither  the  fact  that  actions 
on  some  of  the  policies  were  pending 
in  the  state  court  nor  that  such  court 
refused  to  surrender  jurisdiction  of 
those  sought  to  be  removed  deprived 
the  federal  court  of  jurisdiction  to  en- 
join the  further  prosecution  by  the  in- 
sured of  any  of  the  actions  in  either 
court  until  a  hearing  on  the  bill.  Home 
Ins.  Co.  of  New  York  v.  Virginia-Car- 
olina Chemical  Co.  (C.  C.  1901)  109 
Fed.  681. 

The  removal  into  a  federal  court  of 
an  action  for  malicious  prosecution  on 
a  charge  of  larceny  after  trust  does 


not  warrant  the  federal  court  in  grant- 
ing an  injunction  to  restrain  plaintiff 
from  prosecuting  a  second  action  in  the 
state  court  for  malicious  prosecution  on 
a  charge  of  forgery,  the  two  causes  of 
action  being  separate  and  distinct,  where 
under  the  state  statutes  the  two  pros- 
ecutions could  not  have  been  consoli- 
dated, and  on  conviction  would  have 
subjected  plaintiff  to  separate  and  dif- 
ferent punishments.  Western  Union 
Telegraph  Co.  v.  Cooper  (C.  C.  1910) 
182  Fed.  710. 

Where  a  federal  court  has  refused  to 
assume  jurisdiction  of  a  suit  on  remov- 
al on  the  ground  that  it  was  not  remov- 
able, a  suit  in  equity  for  an  injunction 
is  not  a  proper  method  to  review  its 
judgment.  Pacific  Live  Stock  Co.  v. 
Lewis  (D.  C.  1914)  217  Fed.  95. 

The  acts  of  Congress  contemplate  the 
issue  of  ex  parte  orders  from  a  federal 
court,  to  restrain  the  trial  in  a  state 
court  of  a  cause  that  is  entitled  to  re- 
moval only  when  it  appears  that  there 
is  danger  of  irreparable  injury  from 
delay.  People  v.  Judge  of  Superior 
Court  (1879)  1  N.  W.  985,  41  Mich.  31. 

II.  Enforcement  of  state  statutes.^ 

See,  also,  notes  under  Const  Amend. 
XI,  as  to  suits  against  states. 

See,  also,  notes  under  §  1243. 

Where  a  federal  court  has  acquired 
jurisdiction  to  determine  the  constitu- 
tionality of  a  state  statute  establish- 
ing railroad  rates  it  has  power  to  en- 
join the  officers  of  the  state  courts  from 
prosecuting  suits  for  violation  of  such 
statute.  Missouri  Pac.  Ry.  Co.  v. 
Jones  (C.  C.  1909)  170  Fed.  124; 
Western  R.  of  Alabama  v.  Railroad 
Commission  of  Alabama  (C.  C.  1909) 
171  Fed.  694. 

A  federal  Circuit  Court,  if  properly 
appealed  to,  cannot  decline,  on  the 
ground  of  discretion  or  comity,  to  take 
jurisdiction  of  a  suit  to  enjoin  the  en- 
forcement of  state  statutes  fixing  gas 
rates  which  are  asserted  to  violate  the 
federal  Constitution.  Willcox  v.  Con- 
solidated Gas  Co.  of  Ncfw  York  (1909) 
29  S.  Ct  192,  212  U.  S.  19,  53  L.  Ed. 
382,  reversing  decree  Consolidated  Gas 
Co.  V.  City  of  New  York  (C.  C.  1907) 
157  Fed.  849. 

Where  a  state  board  of  transporta- 
tion had  made  an  order  requiring  a 
railroad  company  to  appear  before  it 
and  show  cause  why  a  reduction  in  cer- 
tain freight  rates  should  not  be  made, 
and  a  temporary  Injunction  was  sought 
by  a  supplemental  bill  to  restrain  the 
board  from  entering  upon  such  hearing, 
which  relief  was  based  on  the  ground 
that  the  board  had  no  power  to  order 
a  reduction  in  rates,  it  was  held  that 
an  order  denying  a  temporary  injunc- 
tion was  properly  entered,  because  the 
relief  sought  by  the  supplemental  bill 
was  based  upon  grounds  which  were  so 
far  doubtful  that  it  would  have  been 
unwise  to  grant  a  temporary  injunc- 
tion.    Higginson  y.  Chicago,  B.  &  Q. 
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B.  Co.  (1900)  102  Fed.  197,  42  C.  O. 

A.  254. 

A  preliminary  injunction,  restraining 
the  enforcement  of  a  state  grain  in- 
spection law  in  respect  •  to  interstate 
shipments  pending  a  final  hearing  as  to 
its  constitutionality,  held  not  improvi- 
dentiy  granted  upon  the  facts  shown, 
and  sustained,  without  consideration  of 
the  case  on  its  merits.  Andrew  v. 
Globe  Elevator  Co.  (1907)  156  Fed. 
664,  84  C.  C.  A.  376,  affirming  order 
Globe  Elevator  Co.  v.  Andrew  (O.  O. 
1906)   144  Fed.  871. 

A  court  of  equity  is  without  power 
to  interfere  by  injunction  to  control 
in  advance  the  exercise  of  the  legisla- 
tive power  conferred  on  the  State  Rail- 
way Commission  by  the  Constitution 
and  statutes  of  Nebraska  to  fix  reason- 
able and  just  rates  for  the  transporta- 
tion of  property  between  points  with- 
in the  state,  by  restraining  such*  com- 
mission from  considering  or  acting  up- 
on the  question  of  establishing  new 
rates  on  auy  given  commodities,  or 
from  giving  notice  to  a  railroad  com- 
pany of  any  order  which  may  be  adopt- 
ed   establishing    such    rates.      Chicago, 

B.  &  Q.  R.  Co.  V.  Winnett  (1908)  162 
Fed.  242.  89  C.  C.  A.  222. 

The  public  has  an  interest  in  the  en- 
forcement of  every  law  until  it  is  re- 
pealed or  judicially  annulled,  which 
should  be  taken  into  consideration  be- 
fore granting  a  preliminary  injunction 
restraining  its  enforcement  where  ques- 
tions of  fact  are  involved.  Railroad 
Commission  of  Alabama  v.  Central  of 
Georgia  Ry.  Co.  (1909)  170  Fed.  225, 
95  C.  C.  A.  117,  reversing  order  Cen- 
tral of  Georgia  Ry.  Co.  v.  Railroad 
Commission  of  Alabama  (C.  C.  1908) 
161  Fed.  925. 

A  judgment  sustaining  a  demxirrer  to 
a  bill  to  enjoin  enforcement  of  a  state 
statute  on  the  ground  of  its  unconstitu- 
tionality is  as  conclusive  as  one  ren- 
dered on  proof,  and  is  a  bar  to  a  sub- 
sequent suit  to  have  the  statute  declar- 
ed invalid  upon  any  ground  which  might 
have  been  litigated  In  the  prior  suit 
Sperry  &  Hutchinson  Co.  v.  Blue 
(1912)  202  Fed.  82,  120  C.  C.  A.  354. 

A  state  stattite  prohibiting  nonresi- 
dent corporations  from  removing  suits 
into  the  federal  courts  having  been  de- 
clared unconstitutional,  a  provision  re- 
quiring revocation  of  a  license  of  a 
corporation  applying  for  a  removal  falls 
with  it,  and  the  federal  court  may  re- 
strain a  forfeiture  thereunder.  Hart- 
ford Fire  Ins.  Co.  v.  Doyle  (C.  C.  1875) 
Fed.  Cas.  No.  6,160. 

The  enforcement  of  the  quarantine 
regulations  of  a  state,  against  immi- 
grants, cannot  be  restrained  by  injunc- 
tion in  a  federal  court,  although  the 
persons  detained  thereunder  have  been 
examined  and  passed  by  federal  health 
officers.  Minneapolis,  St.  P.  &  S.  S. 
M.  Ry.  Co.  V.  Milner  (C.  C.  1893)  57 
Fed.  276. 

The  federal  court  has  jurisdiction  of 
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actions  by  nonresident  stockholders  of 
railroad  companies  against  such  com- 
panies aind  the  state  board  of  trans- 
portation and  its  officers  to  enjoin  de- 
fendants from  putting  in  force  a  stat- 
ute fixing  the  maximum  rates  for  trans- 
portation of  freight  within  the  state, 
where  the  only  remedy  provided  is  that 
a  company  may  obtain  from  the  state 
supreme  court  an  opinion  that  the  rates 
are  unreasonable,  and  an  order  direct- 
ing such  board  to  permit  the  company 
to  raise  its  rates.  Ames  v.  Union  Pac. 
Ry.  Co.  (C.  C.  1894)  64  Fed.  165,  de- 
cree affirmed  Smyth  v.  Ames  (1898) 
18  S.  Ct  418,  169  U.  S.  486,  42  h, 
Ed.  819. 

Where  the  police  authorities  of  a 
city,  acting  under  the  direction  of  its 
proper  legal  adviser,  have  good  reason 
to  believe,  upon  evidence  which  they 
produce,  that  a  person  or  company  is 
doing  a  business  prohibited  by  the  local 
law,  and  act  accordingly,  a  federal  court 
will  not  interfere  by  injunction,  unless 
satisfied  beyond  a  reasonable  doubt  that 
the  business  carried  on  is  not  in  vio- 
lation of  law.  Electric  News  &  Mon- 
ey Transfer  Co.  v.  Perry  (C.  C.  1896) 
75  Fed.  898. 

A  bill  to  enjoin  state  officials  from 
enforcing  against  complainant  the  Mon- 
tana statute  relative  to  building  and 
loan  associations,  by  enforcing  penalties 
and  applying  for  a  receiver,  shows  no 
right  to  the  equitable  relief  sought, 
where  it  is  not  positively  alleged  that 
the  complainant  has  failed  to  do  the 
acts,  failure  to  do  which  would  sub- 
ject it  to  penalties  under  the  act,  nor 
that  there  will  be  a  multiplicity  of  suits 
to  enforce  such  penalties,  and  since  the 
invalidity  of  the  act,  if  it  contravenes 
the  constitution  of  the  United  States, 
would  be  a  defense  to  actions  to  en- 
force such  penalties,  and  any  ground 
of  equitable  relief  would  be  equally 
available  as  a  defense  in  proceedings 
to  appoint  a  receiver.  Columbia  Build- 
ing &  Loan  Ass*n  r.  Grange  (C.  C 
1896)  77  Fed.  798. 

Where  an  insurance  company  has 
built  up  a  large  and  successful  business 
in  the  state,  and  has  valuable  proper- 
ty and  numerous  policies  therein,  the 
act  of  the  state  superintendent  of  in- 
surance, who  is  personally  insolvent, 
in  illegally  refusing  it  a  license  to  con- 
tinue in  business,  and  threatening  to 
institute  criminal  proceedings  against 
it,  warrants  a  court  of  equity  in  inter- 
fering to  enjoin  the  threatened  injury, 
but  the  state  officers  will  not  be  en- 
joined from  bringing  a  suit  in  quo  war- 
ranto to  test  the  right  of  the  company 
to  do  business  in  the  state.  Mutual 
Life  Ins.  Co.  v.  Boyle  (C.  O.  1897)  82 
Fed.  705,  appeal  dismissed  Boyle  v. 
Mutual  Life  Ins.  Co.  of  New  York 
(1898)  89  Fed.  1014,  32  C.  C.  A.  604, 

In  a  suit  to  enjoin  the  board  of  rail- 
road commissioners  from  enforcing 
resolutions  alleged  to  have  been  adopt- 
ed   reducing    rates    of    transportation, 
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the  court  will  consider  what  the  board 
did  in  reference  to  the  disposition  of 
such  resolutions;  but  not  what  it  or 
its  members  intended  or  threatened  to 
do.  Southern  Pac  Go.  ▼.  Board  of 
Railroad  Com'rs  (C.  C.  1898)  87  Fed. 
21. 

Evidence  in  the  form  of  tables  rep- 
resenting the  average  business  of  rail- 
road companies  is  receivable  in  a  suit 
to  enjoin  the  enforcement  of  a  tariff 
by  the  railroad  commissioners,  although 
covering  only  occasional  or  alternate 
months  in  the  year.  Northern  Pac.  Ry. 
Co.  V.  Keyes  (C.  C.  1898)  91  Fed.  47. 
A  federal  court  of  equity  has  juris- 
diction of  a  suit  to  enjoin  the  enforce- 
ment of  a  state  statute  which  is  un- 
constitutional and  void,  and  under  which 
the  authorities  threaten  to  seize  com- 
plainant's property  and  destroy  his 
business  unless  he  pays  a  license  there- 
by imposed;  the  remedy  at  law  in  such 
case  being  inadequate.  Minneapolis 
•  Brewing  Co.  v.  McGillivray  (C.  C. 
1900)  104  Fed.  258. 

A  preliminary  injunction  will  not  be 
granted  to  restrain  the  enforcement  of 
a  statute  regulating  fares  on  street 
railroads  at  suit  of  a  stockholder  in 
such  a  company,  notwithstanding  there 
is  a  serious  doubt  of  the  constitution- 
ality of  the  act,  where  it  is  not  shown 
that  either  the  company  or  its  stock- 
holders will  suffer  irreparable  injury, 
or  what  amount  of  loss  they  will  sus- 
tain, by  a  compliance  with  the  act  un- 
til final  hearing.  Ahem  v.  Newton  & 
B.  St  Ry.  Co.  (C.  C.  1900)  105  Fed. 
702. 

Equity  has  jurisdiction  of  a  suit  to 
enjoin  the  enforcement  of  a  state  or 
local  law  on  the  ground  that  such  en- 
forcement will  deprive  complainant  of 
rights  secured  to  him  by  the  Constitu- 
tion and  laws  of  the  United  States. 
August  Busch  &  Co.  v.  Webb  (C.  C. 
1903)  122  Fed.  655,  appeal  dismissed 
Busch  V.  Webb  (1904)  24  S.  Ct.  857, 
194  U.  S.  640,  48  L.  Ed.  1162. 

The  rate  for  gas  fixed  by  the  state 
being  in  the  exercise  of  its  unquestioned 
powers,  and  presumed  to  be  just  and 
proper,  unless  the  contrary  is  shown 
on  final  hearing,  the  terms  of  an  injunc- 
tion, restraining  the  officers  charged 
with  that  duty  from  enforcing  or  at- 
tempting to  enforce  the  provisions, 
should  not  be  enlarged  so  as  to  under- 
take to  restrain  the  actions  of  individ- 
ual consumers,  who  are  not  parties  to 
the  suit  Consolidated  Gas  Co.  v. 
Mayer  (C.  C.  1906)  146  Fed.  150. 

A  bill  which  seeks  to  enjoin  the  At- 
torney General  of  a  state  from  taking 
steps  to  enforce  state  statutes  fixing 
railroad  rates  is  not  multifarious  be- 
cause it  also  joins  the  members  of  the 
State  Railroad  and  Warehouse  Commis- 
sion as  defendants,  and  asks  an  injunc- 
tion restraining  them  from  enforcing 
an  order  made  by  them  under  legisla- 
tive authority  also  affecting  rates.    Per- 
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kins  V.  Northern  Pac.  Ry.  Co.  (C.  0. 
1907)  155  Fed.  445. 

Rates  fixed  by  statute  are  prima  fade 
reasonable,  and  when,  on  application 
for  a  preliminary  injunction,  complain- 
ant showed  a  state  of  facts  which  pre- 
sents a  reasonable  probability,  in  con- 
nection with  the  opposing  evidence,  that 
the  rates  may  be  adjudged  inVaUd  on 
final  hearing,  as  the  complaint  shows 
a  prima  fade  case  of  irreparable  in- 
jury, if  the  operation  of  the  statute  be . 
not  suspended,  while  the  interests  of 
the  public  can  be  protected  by  exact- 
ing the  bonds  to  refund  amount  of  any 
excess  rate  if  the  complainants  be  cast 
in  the  suit,  preliminary  injunction 
against  the  enforcement  of  rate  legis- 
lation will  be  issued  on  those  terms. 
Seaboard  Air  Line  Ry.  Co.  v.  Railroad 
Commission  of  Alabama  (C.  C.  1907) 
155  Fed.  792. 

Immediately  on  the  going  into  effect 
of  a  state  statute  regulating  rates  of 
charge  by  express  companies  the  At- 
torney General  of  the  state  commenced 
a  suit  in  a  state  court  against  defend- 
ant, an  express  company,  to  obtain  an 
adjudication  upon  the  validity  of  the 
statute  and  enforce  obedience  to  its 
provisions.  The  defendant  removed 
such  suit  into  the  federal  court,  and 
also  commenced  another  suit  in  such 
court  against  the  Attorney  General  and 
other  officers  of  the  state,  alleging  the 
unconstitutionality  of  the  statute,  and 
moved  for  a  preliminary  injunction  to 
restrain  its  enforcement.  On  the  hear- 
ing it  was  shown  that  no  steps  to  en- 
force the  statute  had  been  taken,  ex- 
cept the  institution  of  the  jprior  suit, 
and  defendants  disdaimed  any  inten- 
tion of  taking  such  steps  until  its  valid- 
ity had  been  adjudicated.  Held  that, 
the  issues  in  the  two  suits  being  the 
same,  no  injury  was  threatened  to  com- 
plainant which  required  or  authorized 
the  granting  of  a  preliminary  injunc- 
tion.    Weir   V.   Winnett   (C.   C.   1907) 

155  Fed.  824. 

A  court  of  equity  may  properly  grant 
a  preliminary  injunction  on  application 
of  a  gas  company  against  the  mayor 
of  a  dty  in  New  York  to  restrain  him 
from  enfordng  an  order  made  by  the 
state  commissioners  of  gas  and  elec- 
tridty  pending  a  suit  to  determine  the 
constitutionality  of  such  order  which 
is  alleged  to  be  confiscatory.  Buffalo 
Gas  Co.  V.  City  of  Buffalo  (C.  C.  1907) 

156  Fed.  370. 

A  court  of  equity  which  has  power  to 
declare  a  statute  unconstitutional  may 
also,  where  its  constitutionality  de- 
pends upon  controverted  facts,  and  can 
only  be  determined  on  a  hearing,  sus- 
pend the  operation  of  the  statute  in  a 
proper  case,  to  prevent  irreparable  in- 
jury, until  the  final  hearing.  Louis- 
ville &  N.  R,  Co.  V.  Railroad  Com- 
mission of  Alabama  (C.  C.  1907)  157 
Fed.  944. 

The  jurisdiction  of  a  federal  court  of 
equity  to  enjoin  the  enforcement  of  an 
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unconstitutional  state  statute  to  pro- 
tect the  property  rights  of  complainant 
from  irreparable  injury  is  not  defeated 
by  the  fact  that  the  means  of  enforce- 
ment provided  by  the  act  are  by  crim- 
inal prosecutions  for  its  violation. 
Lindsley  v.  Natural  Carbonic  Gas  Go. 
(C.  0.  1908)  162  Fed.  954. 

A  bill  praying  for  an  injunction 
against  defendant  and  a  judicial  con- 
struction of  a  statute  held  not  to  state 
a  cause  of  action  for  any  relief  in  equity 
or  within  the  jurisdiction  of  the  court, 
where  defendant  was  charged  with  no 
duty  in  enforcing  the  law,  and  had  al- 
ready performed  all  acts  required  of 
him  thereunder,  except  filing  lists  with 
the  county  clerks,  which  did  not  affect 
complainant's  liability  or  status.  Grand 
Trunk  Western  Ry.  Co.  v.  Curry  (C. 
C.  1908)  162  Fed.  978. 
•  An  objection  that  Act  Ga.  Aug.  6, 
1907  (Acts  1907,  p.  81),  prohibiting 
the  manufacture  and  sale  of  intoxi- 
cating liquors,  etc.,  was  violative  of  the 
federal  Constitution,  was  available  as  a 
defense  to  a  prosecution  in  the  state 
courts  for  violation  of  the  act,  which 
could  finally  be  determined  by  the  Unit- 
ed States  Supreme  Court  on  writ  of 
error  from  the  highest  court  of  the 
state,  and  therefore  was  not  ground  of 
federal  jurisdiction  to  restrain  the  en- 
forcement of  the  act  Christian  Moer- 
lein  Brewing  Co.  v.  Hill  (C.  C.  1908) 
166  Fed.  140. 

The  constitutionality  of  an  act  regu- 
lating gas  rates  having  been  questioned, 
a  preliminary  injunction  was  granted 
restraining  prosecution  of  the  gas  com- 
pany by  repeated  actions  for  penalties 
and  failure  to  conform  to  pressure  pro- 
visions and  for  asking  consumers  to 
pay  a  higher  rate.  Held  that,  the  Su- 
preme Court  having  held  that  the  pro- 
visions as  to  pressures  and  penalties 
were  in  violation  of  the  federal  Con- 
stitution, the  purpose  of  the  injunction 
was  fulfilled,  and  it  should  therefore  be 
vacated.  Central  Trust  Co.  v.  New 
Amsterdam  Gas  Co.  (C.  C.  1909)  167 
Fed.  144. 

Where,  in  a  suit  to  enjoin  the  en- 
forcement of  a  prohibitory  law,,  it  ap- 
peared that  the  public  had  a  vital  inter- 
est therein,  the  court  would  be  justified 
in  refusing  a  preliminary  injunction, 
though,  if  the  matter  concerned  only 
the  parties  to  the  suit,  the  writ  would 
be  granted.  F.  W.  Cook  Brewing  Co 
V.  Garber  (C.  C.  1909)  168  Fed.  942. 

A  court  of  equity,  on  the  granting  of 
a  preliminary  injunction,  restraining 
the  enforcement  of  a  state  statute  fix- 
ing railroad  rates,  exacted  a  bond  from 
the  carriers  who  were  complainants 
conditioned  that  in  case  the  injunction 
should  be  dissolved,  as  wrongfully  is- 
sued, complainants  should  pay  all  loss 
or  damage  caused  by  the  granting  of 
the  same,  "including  overcharges  or 
excess  rates  or  charges  to  every  person 
or  firm  •  •  •  which  shall  sustain 
any  such  loss  or  damage  as  aforesaid, 

(1954) 


or  pay  any  such  overcharge,  excess 
rate,  or  charges."  On  appeal  from  the 
order,  the  injunction  was  dissolved  as 
not  warranted  by  the  evidence  before 
the  court  Held,  that  an  action  could 
not  be  maintained  on  the  bond  until 
final  decree  in  the  cause  determining 
whether  the  rates  charged  by  complain- 
ants exceeded  the  legal  or  just  rates,  as 
contradistinguished  from  the  statutory 
•rates.  Nashville,  0.  &  St.  L.  Ry.  v. 
Railroad  Commission  of  Alabama  (G.  G. 
1909)  171  Fed.  223. 

In  a  suit  in  a  federal  court  to  en- 
join a  state  officer  from  proceeding  un- 
der an  alleged  unconstitutional  statute 
to  revoke  the  license  of  complainant, 
a  foreign  corporation,  to  do  business  in 
the  state,  it  is  not  a  defense  that  the 
order  of  revocation  was  signed  before 
the  restraining  order  became  eftectiTe 
or  was  served  on  the  defendant,  where 
it  was  after  the  suit  was  begun  and  the 
court  had  acquired  jurisdiction.  St 
Louis  &  S.  F.  R.  Co.  v.  Cross  (G.  G. 
1909)  171  Fed.  480. 

A  railroad  company,  which  has  ap- 
pealed from  an  order  of  the  Corpora- 
tion Commission  of  Oklahoma  fixing 
freight  rates  to  the  Supreme  Court  of 
the  state,  as  permitted  by  the  state 
Constitution,  but  was  denied  leave  to 
give  bond  to  suspend  the  operation  of 
the  order  pending  the  appeal,  thus  leav- 
ing the  order  of  the  commission  in 
force,  may  invoke  the  jurisdiction  of 
a  federal  court  to  enjoin  the  enforce- 
ment of  such  order,  where  it  is  al- 
leged that  the  rates  fixed  thereby  are 
confiscatory  and  in  violation  of  the 
Constitution  of  the  United  States.  At- 
chison, T.  &  S.  F.  Ry.  Co.  v.  Love  (G. 
C.  1909)  174  Fed.  59,  order  affirmed 
Love  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(1911)  185  Fed.  321,  107  C.  C.  A.  403, 
writ  of  certiorari  denied  West  v.  Same 
(1911)  31  S.  Ct  721,  220  U.  S.  618,  55 
L.  Ed.  612. 

A  bill  for  injunction  to  restrain  the 
enforcement  of  a  criminal  or  penal 
statute  is  allowable  when  the  statute 
is  unconstitutional  or  invalid,  where, 
in  an  attempt  to  enforce  it,  property 
rights  are  invaded,  or  where  oft-repeat- 
ed attempts  to  enforce  it  would  create 
a  multiplicity  of  suits,  in  themselves 
oppressive.  Shawnee  Milling  Co.  v. 
Temple  (C.  C.  1910)  179  Fed.  517. 

A  Circuit  Court  has  no  power  to 
grant  an  injunction  to  stay  an  action, 
civil  or  criminal,  pending  in  a  state 
court  when  the  bill  is  filed,  and  based 
on  a  state  statute,  although  such  stat- 
ute as  therein  sought  to  be  enforced  is 
unconstitutional  and  an  invasion  of 
property  rights.  St  Louis  &  S.  F.  B. 
Co.  V.  AUen  (C.  C.  1910)  181  Fed.  HO. 

The  federal  courts  have  jurisdiction 
to  enjoin  state  officers  from  obeying 
state  laws  declared  unconstitutionaL 
Claybrook  v.  City  of  Owensboro  (D.  C. 
1883)  16  Fed.  297. 

A  final  decree  holding  a  statutory 
system  of  freight  and  passenger  rates 
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confiscatory  in  its  entirety  held  not  res 
judicata  that  the  statutory  passenger 
rate  in  operation  with  restored  volun- 
tary and  higher  freight  rates  would  be 
confiscatory.  Central  of  Georgia  R. 
Co.  ▼.  Railroad  Commission  of  Alabama 
(D.  O.  1913)   209  Fed.  75. 

The  jurisdiction  of  state  and  federal 
courts  over  litigation  being  ordinarily 
co-ordinate,  and  the  Circuit  Court  of 
.  the  United  States  having  obtained  ju- 
risdiction in  a  suit  by  the  railroads 
having  rendered  a  final  decree  declar- 
ing Act  Mo.  Feb.  27,  1907,  void,  and 
adjudged  the  rights  of  the  railroads  to 
charge  a  rate  in  excess  of  two  cents  a 
mile,  and  having  retained  jurisdiction 
for  the  purpose  of  enforcing  its  decree, 
a  state  court  had  no  right  to  entertain 
a  subsequent  action  on  the  relation  of 
the  circuit  attorney,  brought  to  en- 
join the  railroads ,  from  charging  rates 
in  excess  of  those  prescribed  by  Act 
Feb.  27,  1907  (Laws  Mo.  1907,  p.  170). 
State  ex  rel.  Missouri  Pac.  Ry.  Co.  v. 
Williams  (1909)  120  S.  W.  740,  221 
Mo.  227. 

12.  Enforeement     of     ordinances.  — 

Where  an  ordinance  imposed  certain 
wharfage  charges,  a  suit  will  not  lie 
in  the  United  States  Circuit  Court  for 
relief  against  such  charges  as  a  case 
arising  under  the  Constitution  or  laws 
of  the  United  States,  though  it  be  al- 
leged that  the  wharfage  was  intended 
aer  a  duty  of  tonnage.  Parkersburg  & 
O.  R.  Transp.  Co.  v.  City  of  Parkers- 
burg (1883)  2  Sup.  Ct  732,  735,  107 
U.  S.  691,  27  L.  Ed  584. 

Where  a  federal  court,  by  a  suit 
brought  by  a  railroad  company  to  en- 
join the  enforcement  of  a  dty  ordi- 
nance on  the  ground  of  its  unconstitu- 
tionality as  impairing  the  obligation  of 
a  contract  has  acquired  lawful  juris- 
diction of  the  subject-matter,  it  is  its 
duty  to  protect  such  jurisdiction  by  en- 
joining the  prosecution  by  the  city  of 
an  action  commenced  some  time  after- 
wards in  a  state  court  for  the  enforce- 
ment of  the  ordinance.  Iron  Mountain 
R.  Co.  of  Memphis  v.  CHty  of  Memphis 
(1899)  96  Fed.  113,  37  C.  C.  A.  410. 

In  a  suit  against  a  town  and  its  of- 
ficers to  enjoin  the  enforcement  of  or- 
dinances in  relation  to  licensing  of  ped- 
dlers, hawkers,  etc.,  a&r  unreasonable, 
and  in  effect  prohibiting  nonresidents 
from  transacting  business  there  held 
that,  as  the  ordinances  related  to  mat- 
ters of  police  regulation,  as  distinguish- 
ed from  the  proprietary  affairs  of  the 
manidpality,  the  federal  court  was 
probably  without  jurisdiction;  and 
that,  as  the  complainant's  right  stood, 
at  least,  on  dubious  ground,  a  prelim- 
inary injunction  must  be  denied.  Amer- 
ican Wringer  Co.  v.  City  of  Ionia  (O. 
C.  1896)  76  Fed.  6, 

A  preliminary  injunction  granted  en- 
.  Joining  the  enforcement  of  an  ordinance 
fixing  the  rates  to  be  charged  by  a  wa- 
ter company  on  a  showing  that  under 
such  rates  the  company  could  not  make 


a  net  income  equal  to  6  per  cent,  on 
the  value  of  the  property  employed  in 
the  service.  Spring  Valley  Water  Co. 
V.  City  and  County  of  San  Francisco 
(C.  C.  1904)  165  Fed.  657. 

Where  a  state  court  had  previously 
acquired  jurisdiction  of  a  suit  to  en- 
force a  city  gas  ordinance  and  had  fuU 
power  to  grant  complete  relief  the  fed- 
eral court,  in  a  suit  to  restrain  the  en- 
forcement of  the  ordinance,  would  not 
grant  an  injunction  in  limine.  People's 
Gaslight  &  Coke  Co.  v.  City  of  Chicago 
(C.  C.  1911)  192  Fed.  398. 

13.  Interference    with    receivers^— A 

federal  court  is  not  authorized  to  en- 
join a  receiver,  appointed  by  a  state 
court  having  concurrent  jurisdiction  of 
the  subject-matter,  from  acting  under 
such  appointment,  where  no  priority  of 
jurisdiction  by  the  federal  court  is 
claimed,  on  the  ground  that  the  state 
court  was  without  jurisdiction  to  make 
the  appointment;  nor  is  it  material 
that  the  state  court  had,  through  its 
receiver,  obtained  only  consrtructive, 
but  not  the  actual,  possession  of  the 
property.  Phelps  v.  Mutual  Reserve 
Fund  Life  Ass'n  (1901)  112  Fed.  453, 
50  C.  C.  A.  339,  61  L.  R.  A.  717,  af- 
firming decree  Mutual  Reserve  Fund 
Life  Ass'n  v.  Phelps  (C.  C.  1900)  103 
Fed.  515,  and  affirmed  (1903)  23  S.  Ct. 
707,  190  U.  S.  147,  47  L.  Ed.  987. 

The  fact  that  a  bill  filed  in  a  state 
court  incidentally  prays  for  relief  which, 
if  granted,  might  interfere  with  the 
constructive  possession  of  property  by 
receivers  of  a  federal  court,  does  not 
authorize  the  latter  court  to  enjoin  the 
prosecution  of  the  suit,  where  the  prin- 
cipal relief  sought  therein  does  not 
trench  upon  its  jurisdiction.  Guaranty 
Trust  Co.  of  New  York  v.  North  Chi- 
cago St.  R.  Co.  (1904)  130  Fed.  801, 
65  C.  C.  A.  66,  writ  of  certiorari  de- 
nied Fetzer  v.  Kohn  (1904)  24  S.  Ct 
860,  194  U.  S.  638,  48  L.  Ed.  1161. 

Where  a  state  court  has  appointed  a 
receiver  of  the  property  of  a  corpora- 
tion, and  a  fraudulent  assignment  has 
been  subsequently  made  of  the  same,  a 
United  States  court  will  not  enjoin  the 
assignee  from  receiving  such  corporate 
property  from  the  receiver,  in  case  the 
state  court  having  control  thereof  or- 
ders it  to  be  turned  over  to  him. 
Hutchinson  v.  Green  (C.  C.  1881)  6 
Fed.  833. 

A  federal  court  has  power  to  enjoin 
a  sheriff  from  distraining  property  in 
the  hands  of  its  receiver  to  enforce  the 
payment  of  a  tax  which  is  alleged  to  be 
illegal,  especially  when  the  property 
seized  many  times  exceeds  in  value  the 
amount  of  the  tax.  Ex  parte  Chamber- 
lain (C.  C.  1893)  55  Fed.  704. 

Where  creditors  of  a  corporation  had 
notice  of  receivership  proceedings  In 
the  state  courts,  and  ample  opportu- 
nity to  prove  their  claim,  a  federal  court 
will  not  interfere  to  protect  their 
rights,  even  though  their  prayer  has 
some    equitable    aspects.      Dobson    v. 
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Peck  Bros.  &  Co.  (O.  0.  1902)  119 
Fed.  254. 

Where  a  federal  court,  in  the  exer- 
cise of  its  concurrent  jurisdiction,  has 
taken  possession  of  all  the  property  of 
certain  corporations  in  receivership 
proceedings,  it  will  enjoin  the  prosecu- 
tion of  suits  against  such  corporations 
in  the  state  court,  by  which  tiie  prop- 
erty so  taken  may  be  seriously  impair- 
ed and  the  operations  of  the  receiver 
seriously  interfered  with.  Gay  v.  Hud- 
son River  Electric  Power  Co.  (O.  O. 
1910)  182  Fed.  279. 

Federal  courts  have  no  jurisdiction  to 
restrain  or  stay  suits  in  the  state  courts 
against  their  receivers.  Smith  v.  Jones 
Lumber  &  Mercantile  Co.  (D.  O.  1912) 
200  Fed.  647. 

14.  Condemnation  proceedings.— The 
trustee  in  a  railroad  mortgage  is  not 
entitled  to  maintain  a  suit  in  a  federal 
court  to  enjoin  a  contractor  from  pro- 
ceeding under  authority  of  a  county  to 
construct  a  drain  across  the  right  of 
way  of  the  railroad,  where  regular  pro- 
ceedings for  condemning  right  of  way 
for  the  drain,  to  which  the  railroad 
company  is  a  party,  are  pending  in  the 
state  courts,  and  where  there  is  no  rea- 
sonable ground  for  apprehending  injury 
to  complainant's  security.  Farmers* 
Loan  &  Trust  Co.  of  New  York  v.  Mc- 
Andrews  (1901)  109  Fed.  109,  48.  O. 
C.  A.  261. 

This  section  has  no  application  to  the 
instance  of  a  nonresident  owner  of  land 
entered  upon  by  the  defendant  in  con- 
demnation proceedings  instituted  in  the 
state  court,  to  which  such  nonresident 
owner  is  not  made  a  party,  and  does 
not  prevent  him  from  applying  to  the 
United  States  Circuit  Court  for  an  in- 
junction to  restrain  the  trespass  upon 
his  land.  Colorado  Eastern  R.  Co.  v. 
Chicago,  B.  &  Q.  Ry.  Co.  (1905)  141 
Fed.  898,  73  C.  C.  A.  132. 

Proceeding  to  condemn  right  to  con- 
struct a  telegraph  line  along  a  railroad 
right  of  way  having  been  remanded  to 
the  state  court,  an  injunction  restrain- 
ing the  telegraph  company  from  enter- 
ing on  the  railroad  right  of  way,  etc., 
held  violative  of  this  provision.  West- 
ern Union  Telegraph  Co.  of  Illinois  v. 
LouisvUle  &  N.  R.  Co.  (1914)  218  Fed. 
628.  134  C.  C.  A.  386. 

Where  a  law  contains  no  provision 
for  compensation  for  property  taken, 
its  execution  will  be  enjoined  till  such 
provision  is  made  by  law  and  the  com- 
pensation paid.  Bonaparte  v.  Camden 
&  A.  R.  Co.  (C.  C.  1830)  Fed.  Cas. 
No.  1,617. 

The  taking  of  private  property  where 
payment  or  a  deposit  is  not  made,  will 
be  enjoined  where  the  constitution  re- 
quires payment  of  compensation  before 
such  property  can  be  appropriated,  and 
the  injury  is  irreparable.  Eidemiller  v. 
Wyandotte  City  (C.  C.  1873)  Fed.  Cas. 
No.  4,313. 

A  circuit  court  will  not  restrain  the 
exercise  of  a  right,  acquired  by  con- 
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demnation  proceedings  in  a  state  court, 
to  extend  one  railroad  across  another, 
where  the  complaining  company,  citi- 
zen of  another  state,  has  the  possessioQ 
and  management  of  the  road  over  which 
the  right  of  way  was  condemned,  by 
virtue  of  its  ownership  of  a  majority 
of  the  stock,  since,  if  not  bound,  as  a 
stockholder,  by  the  decree,  it  could  have 
made  itself  a  party  for  protection  of 
its  rights.  Union  Pac.  Ry.  Co.  v.  Den- 
ver &  R.  G.  R.  Co.  (C.  C.  1889)  37 
Fed.  179. 

A  federal  court  will  not,  pending  a 
condemnation  suit  in  a  state  court,  en- 
join the  petitioner  from  entering  upon 
the  land  sought  to  be  condemned.  Dil- 
lon V.  Kansas  City  S.  B.  Ry.  Co.  {(X 
C.  1890)  43  Fed.  109. 

15.  Assessment  or  collection  of  tax- 
es.—Where  the  highest  court  of  a  state, 
in  an  appropriate  action,  has  decided 
that  taxes  were  properly  assessed,  and 
are  legal  and  valid  under  the  constitu- 
tion and  law^s  of  the  state,  a  federal 
court  will  not  entertain  a  suit  to  en- 
join their  collection.  Douglas  Co.  v. 
Stone  (1903)  24  S.  Ct.  843,  191  U.  S. 
567,  48  L.  Ed.  301,  affirming  decree 
(C.  C.  1901)  110  Fed.  812. 

A  federal  court  cannot  enjoin  the  col- 
lection of  a  franchise  tax  assessed  un- 
der the  authority  of  a  state  because  of 
inequality  in  valuation  as  compared 
with  other  taxable  property,  nor  can 
it  order  the  State  Treasurer  to  issue 
a  receipt  in  full  to  the  complainant, 
which  has  paid  so  much  of  the  tax  as 
it  thinks  was  justly  due.  Coulter  v. 
Louifirville  &  N.  R.  Co.  (1905)  25  S. 
Ct.  342,  196  U.  S.  599,  49  L.  Ed.  615, 
reversing  decree  Louisville  &  N.  R.  Co. 
V.  Coulter  (C.  C.  1903)  131  Fed.  282. 

Ancillary  relief  in  a  federal  Circuit 
Court  by  way  of  an  injunction  in  aid  of 
a  decree  in  a  suit  over  the  validity  of 
state  taxation,  in  which  jurisdiction  as 
to  the  state  and  its  officers  had  been 
acquired  as  the  result  of  the  voluntary 
action  of  the  state  in  submitting  its 
rights  to  judicial  determination,  is  not 
forbidden.  Gunter  v.  Atiantic  Coast 
Line  R.  Co.  (1906)  26  S.  Ct.  252,  200 
U.  S.'  273,  50  L.  Ed.  477. 

Courts  of  equity  of  the  United  States 
will  not  interfere  by  injunction  with  the 
exercise  of  the  taxing  power  of  the 
states,  for  mere  irregularity  or  illegal- 
ity, without  some  special  cir::umstanc- 
es  bringing  the  case  under  some  recog- 
nized head  of  equity  jurisdiction.  Rob- 
inson V.  City  of  Wilmington  (1895)  65 
Fed.  856,  13  C.  C.  A.  177. 

Federal  courts  have  no  authority,  at 
suit  of  nonresident,  to  correct  inequal- 
ity in  state  taxation,  due  to  assessment 
of  mortgages  at  full  value,  and  of  lands 
at  leser  than  actual  value.  Savings  & 
Loan  Soc.  v.  Multnomah  County  (C.  C. 
1894)  60  Fed.  31,  decree  affirmed 
(1898)  18  S.  Ct  392,  169  U.  S.  421, 
42  L.  Ed.  803. 

A  federal  court  has  no  general  ju- 
risdiction to  restrain  a  board  of  ap- 
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prai^era  from  certifying  the  amount  to 
be  assessed  against  a  telegraph  com- 
pany in  each  county  merely  on  the 
ground  that  such  tax  is  illegal  nor  does 
it  acquire  su2h  jurisdiction  by  Rev.  St. 
Ohio,  §§  5848,  5849,  providing  that  an 
action  may  be  brought  to  prevent  the 
illegal  levy  of  a  tax  against  a  corpora- 
tion or  person  beneficially  interested  in 
the  proceeds,  and  against  a  county  aud- 
itor who  completes  the  levy  by  placing 
it  on  the  tax  duplicate.  Western  Un- 
ion Tel.  Co.  V.  Poe  (C.  C.  1894)  61 
Fed.  449. 

A  remedy  by  injunction  against  the 
collection  of  an  illegal  tax,  provided  by 
a  state  Ertatute,  may  be  applied  by  a 
federal  court  of  equity  in  the  state, 
though  the  statute  also  provides  for  an 
action  at  law  to  recover  back  th?  tax 
when  paid.  Meyers  v.  Shields  (C.  O. 
1894)  61  Fed.  713. 

This  section  applies  where  It  is  sought 
to  enjoin  a  town  from  selling  property 
to  satisfy  an  assessment  of  benefits  for 
the  laying  out  of  a  highway,  which  the 
state  court  has  ordered  to  be  collected 
as  a  town  tax.  Fenwick  Hall  Co.  v. 
Town  of  Old  Saybrook  (C.  C.  1895)  66 
Fed.  389. 

16.  Suits  involving  copyrights-Fed- 
eral courts  have  no  jurisdiction  of  s^ 
suit  to  enjoin  a  state  court  on  the 
theory  that  the  suit  arose  under  a  law 
of  the  United  States  because  it  in- 
cidentally involved  a  copyright.  Carl 
Laemmle  Music  Co.  v.  Stern  (1914)  219 
Fed.  534,  135  C.  C.  A.  284,  modifying 
decree  (D.  C.  1913)  209  Fed.  129. 

17.  Criminal  proceedings^— A  federal 
court  of  equity  has- no  power  to  enjoin 
the  institution  or  prosecution  of  indict- 
ments or  other  criminal  proceedings  in 
a  state  court.  Harkrader  v.  Wadley 
(1898)  19  S.  Ct  119,  172  U.  S.  148, 
43  L.  Ed.  399;  Fitts  v.  McGhee  (1899) 
19  S.  Ct.  269,  172  U.  S.  516,  43  L.  Ed. 
535;  Davis  &  Farnum  Mfg.  Co.  v.  Los 
Angeles  (1903)  23  Sup.  Ct.  498,  500, 
1S9  U.  S.  207,  47  L.  Ed.  778;  Minneap- 
oUs,  St.  P.  &  S.  S.  M.  Ry.  Co.  v.  Mil- 
ner  (C.  C.  1893)  57  Fed.  276;  Rhodes 
&  Jacobs  Mfg.  Co.  v.  State  of  New 
Hampshire  (C.  C.  1895)  70  Fed.  721. 

Equity  has  jurisdiction  to  restrain 
prosecution  of  an  employer  under  Anti- 
Alien  Labor  Law  of  Arizona,  at  the 
suit  of  an  alien  employ^  alleging  that 
the  act  violates  federal  Constitution 
and  will  result  in  his  immediate  dis- 
charge. Truax  v.  Raich  (1915)  36  S. 
Ct.  7. 

The  circuit  court  has  no  power  to  en- 
join a  police  officer  of  the  city  of  San 
Francisco  from  serving  warrants  of 
arrest  issued  from  the  state  court  for 
violation  of  city  ordinances  alleged  to 
be  in  contravention  of  the  fourteenth, 
amendment  to  the  United  States  con- 
stitution and  the  treaty  with  China. 
Tick  Wo  V.  Crowley  (C.  C.  1886)  26 
Fed.  207. 

Since  a  state  law  prohibiting  the  sale 


of  intoxicating  liquors  by  nonresident 
importers,  in  the  same  packages  in 
which  they  were  brought  into  the  state, 
is  void  as  being  in  contravention  of  the 
interstate  commerce  clause  of  the  fed- 
eral constitution,  where  a  state  court 
has  enjoined  such  sales  an  injunction 
wHl  lie  from  the  federal  courts  against 
the  institution  of  contempt  proceedings 
by  the  county  attorney  for  the  viola- 
tion of  the  state  injunction,  as  such  in- 
junction is  not  against  the  proceedings 
of  a  state  court.  Tuchman  v.  Welch 
(C.  C.  1890)  42  Fed.  548. 
•  Though  a  court  of  equity  has  no  juris- 
diction to  enjoin  purely  criminal  pro- 
ceedings, injunction  will  lie  against  pro- 
ceedings by  a  prosecuting  attorney  to 
prevent  the  agents  of  a  nonresident 
importer  from  selling  intoxicating 
liquors  in  the  original  packages  in  which 
they  were  imported,  under  a  state  law 
which,  in  so  far  as  it  prohibits  such 
sales,  is  in  violation  of  the  interstate 
commerce  clause  of  the  federal  consti- 
tution, since  such  proceedings  are  an 
interference  with  complainant's  proper- 
ty rights  under  the  constitution,  for' 
which,  as  provided  by  R.  S.  |  1979, 
post,  §  3932,  an  action  at  law  or  suit  in 
equity  may  be  maintained.  M.  Schan- 
dler  Bottling  Co.  v.  Welch  (a  C.  1890) 
42  Fed.  561. 

When  criminal  prosecutions  are 
threatened  under  color  of  an  invalid 
law  to  compel  the  relinquishment  of  a 
property  right,  the  remedy  in  chancery 
is  available,  and  a  preliminary  injunc- 
tion may  properly  issue.  Central  Trust 
Co.  V.  Citizens'  St.  R.  Co.  (C.  C.  1897) 
80  Fed.  218,  225. 

A  federal  court  is  without  jurisdiction 
to  enjoin  the  further  prosecution  of 
criminal  proceedings  instituted  by  a  city 
for  the  violation  of  an  ordinance,  al- 
though such  section  does  not  deprive 
it  of  jurisdiction  to  enjoin  threatened 
proceedings,  which  have  not  yet  been 
commenced.  Camden  Interstate  Ry. 
Co.  V.  City  of  Catlettsburg  (C.  C. 
1904)  129  Fed.  421. 

This  court  has  no  authority  to  vacate 
an  order  of  arrest  for  fraud,  granted 
by  the  state  court,  though  it  may  re- 
strain the  proceedings  thereon.  In  re 
Schwarz  (D.  C.  1882)  14  Fed.  787. 

A  bill  to  restrain  a  criminal  prosecu- 
tion for  failure  to  pay  a  license  tax  im- 
posed on  concerns  using  trading 
stamps,  on  the  ground  that  the  ordi- 
nance was  unconstitutional,  held  insuf- 
ficient to  authorize  equitable  relief. 
McCormack  Bros.  Co.  v.  City  of  Ta- 
coma.  Wash.  (D.  C.  1913)  201  Fed. 
374. 

The  Attorney  General  of  Washington 
and  the  prosecuting  attorney  of  a  coun- 
ty are  so  far  charged  under  the  statutes 
with  the  execution  of  the  criminal  laws 
as  to  make  them  proper  parties  defend- 
ant to  a  suit  to  enjoin  the  enforcement 
of  a  state  statute,  the  violation  of  which 
is    punishable   as   a    criminal    offense. 
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Little  V.  Tanner  (D.  0.  1913)  208  Fed. 
605. 

Where  United  States  District  Court 
acquired  jurisdiction  of  a  suit  to  en- 
join enforcement  of  unconstitutional 
law  before  criminal  proceedings  were 
instituted  for  its  enforcement,  held,  that 
it  would  maintain  its  jurisdiction  to  the 
exclusion  of  such  proceedings.  Raich 
V.  Truax  (D.  C.  1915)  219  Fed.  273. 

The  general  rule  that  equity  will  not 
enjoin  criminal  proceedings  is  subject 
to  an  exception,  where  property  rights 
will  be  destroyed  by  criminal  proceed- 
ings under  an  unconstitutional  or  in- 
valid statute.  Wiseman  v.  Tanner  (D. 
C.   1934)   221  Fed.  694. 

Criminal  prosecutions  may  be  enjoin- 
ed, where  based  on  an  invalid  statute 
and  the  result  would  be  to  destroy 
property  rights,  to  the  irreparable  in- 
jury of  complainant.  Evansville  Brew- 
ing Ass'n  V.  Excise  Commission  of  Jef- 
ferson County,  Ala.  (D.  O.  1915)  225 
Fed.  204. 

18.  Enforcing  claims  against  Indians. 

—An  injunction  against  enforcing 
claims  against  Indians  in  a  state  court 
cannot  be  granted  by  a  federal  court. 
U.  S.  V.  Parkhurst-Davis  Mercantile 
Co.  (1900)  20  S.  Ct  423,  176  U.  S. 
317,  44  n.  Ed.  485. 

19.  Execution  of  proeess.— A  federal 
court  has  no  jurisdiction  to  restrain 
the  execution  of  process  of  a  state 
court.  Norton  v.  Hood  (C.  C.  1882) 
12  Fed.  763,  765,  mandamus  granted 
(1883)  2  Sup.  Ct.  490,  108  U.  S.  237, 
27  L.  Ed.  709. 

20.  Removal  of  officers.— A  circuit 
court  issued  an  injunction  to  restrain 
city  authorities  from  removing  a  police 
judge  from  office.  Held,  that  the  court, 
sitting  as  a  court  of  equity,  had  no  ju- 
risdiction to  try  and  determine  itself, 
nor  to  restrain  the  tribunals  of  the 
state  or  city  from  trying  and  determin- 
ing, the  matter,  and  this  whether  the 
proceeding  of  the  city  authorities  be  re- 
garded as  criminal  or  civil,  judicial  or 
administrative.  In  re  Sawyer  (1888) 
124  U.  S.  200,  8  Sup.  Ct.  482,  31  L.  Ed. 
402. 

21.  Enforcement  of  seizure  warrants. 

•—A  federal  injunction  restraining  the 
enforcement  of  search  and  seizure  war- 
rants by  state  officers  as  to  liquors 
transported  into  the  state  and  in  pos- 
session of  the  carrier  was  not  a  viola- 
tion of  this  section.  Danciger  v.  Stone 
(C.  C.  1909)   187  Fed.  853. 

22.  Bankruptcy       proceedings^— This 

section  expressly  excepts  bankruptcy 
proceedings,  and  where  a  federal  bank- 
ruptcy court  takes  jurisdiction,  the  state 
insolvency  court  must  yield.  Leidigh 
Carriage  Co.  v.  Stengel  (1899)  95  Fed. 
637,  645,  37  C.  C.  A.  210;  In  re  Rus- 
sell (1900)  101  Fed.  248,  251,  41  C. 
C.  A.  323;  Morehouse  v.  Giant  Powder 
Co.   (1913)  206  Fed.  24,  124  O.  O.  A. 
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158;  In  re  Slebert  (D.  C.  1904)  133 
Fed.  781. 

The  circuit  court,  in  a  proceeding  by 
an  assignee  in  bankruptcy  to  have  the 
levy  of  an  execution,  issued  by  a  state 
court  against  lanos  assigned,  declared 
void,  may  issue  an  injunction  restrain- 
ing sale  under  such  execution.  Chap- 
man v.  Brewer  (1884)  114  U.  S.  158, 
6  Sup.  Ct.  799,  29  L.  Ed.  83. 

The  assignment  in  bankruptcy  was 
made  after  a  levy  on  the  land  under  an 
execution  on  a  judgment  obtained  in  a 
suit  in  a  state  court  of  Michigan, 
brought  after  the  proceeding  in  bank- 
ruptcy was  commenced.  Held,  that  the 
assignee,  being  in  possession  of  the 
land,  could  maintain  a  suit  in  equity  in 
the  Circuit  Court  of  the  United  States 
to  remove  cloud  on  his  title,  and  that 
that  court  could,  under  the  exception 
in  this  section,  restrain  by  injunction  a 
sale  under  the  levy  and  a  further  levy. 
Chapman  v.  Brewer  (1885)  5  Sup.  Ct 
799,  114  U.  S.  158,  29  L.  Ed.  83. 

Where  a  sale  of  the  lands  of  a  bank- 
rupt estate  has  been  made  and  confirm- 
ed by  order  of  the  bankruptcy  court, 
and  the  lands  have  been  conveyed  by 
the  assignee,  the  circuit  court  of  the 
United  States  is  without  jurisdiction 
,  at  the  suit  of  the  purchaser  to  enjoin 
a  sale  of  the  same  lands  about  to  be 
made  upon  the  order  of  a  state  court 
Sargent  v.  Helton  (1885)  6  Sup.  Ct  78, 
115  U.  S.  348,  29  L.  Ed.  412. 

A  judge  of  a  United  States  bank- 
ruptcy court  may  compel  persons  who 
have  unlawfully  seized  property  which 
has  lawfully  come  into  its  possession  as 
part  of  the  bankrupt's  property  to  re- 
store it  to  its  custody  by  summary  pro- 
ceedings. White  V.  Schloerb  (1900)  20 
Sup.  Ct.  1007,  1009.  178  U.  S.  542,  44 
L.  Ed.   1183. 

A  bankruptcy  court  cannot  restrain 
further  proceedings  under  the  judgment 
of  a  state  court  in  a  suit  commenced 
before  the  bankruptcy  act,  which  set 
aside  as  frr.udulent  certain  transfers  of 
property  by  the  bankrupt  and  directed 
payment  of  the  amount  of  the  judg- 
ments out  of  the  sale  of  the  judgment 
debtor's  property  under  an  order  of 
the  state  court.  Metcalf  Bros.  &  C'O. 
V.  Barker  (1902)  23  Sup.  Ct  67,  71, 
187  U.  S.  165,  47  L.  Ed,  122. 

A  suit  to  enjoin  the  further  prosecu- 
tion in  a  state  court  of  a  long  pending 
suit  by  a  judgment  creditor  to  have  a 
deed  set  aside  as  fraudulent,  and  the 
property  described  therein  sold  and  the 
proceeds  applied  to  the  payment  of  the 
judgment  and  the  satisfaction  of  the 
liens  existing  against  the  property,  is 
not  within  the  jurisdiction  of  a  court 
of  bankruptcy,  especially  where  insti- 
tuted by  the  bankrupt  himself.  Pickens 
V.  Roy  (1902)  23  Sup.  Ct.  78,  79,  187 
U.  S.  177,  47  L.  Ed.  128,  affirming  de- 
cree Same  v.  Dent  (1901)  106  Fed. 
653,  45  C.  C.  A.  522. 

The  prohibition  prevents  owners  of 
certain  property  in  Florida  from  main- 


Ch.  11) 


THB  JUDICIAL  CODB 


§  1242 


taimng  in  a  federal  court  in  Massachu- 
£etts  a  suit  to  restrain  trustees  in  bank- 
ruptcy, appointed  in  that  court  from 
claiming  any  interest  in  the  property, 
where  there  is  pending  in  Florida  a 
suit,  with  the  parties  reversed,  to  es- 
tablish an  equitable  claim  in  the  prop- 
erty in  the  trustees  in  bankruptcy 
against  complainants.  Hull  v.  Burr 
(1914)  34  S.  Ct.  892,  234  U.  S.  712,  58 
L.  Ed.  1557,  affirming  decree  (1913) 
206  Fed.  1,  124  C.  C.  A.  135. 

The  bankruptcy  court  could  not  en- 
join a  suit  in  a  state  court  on  a  claim 
from  which  a  discharge  would  be  a  re- 
lease for  more  than  12  months  after 
the  adjudication,  where  the  bankrupt 
did  not  within  that  time  apply  for  a 
discharge.  In  re  Federal  Biscuit  Go. 
(C.  C.  A.  1914)  214  Fed.  221. 

A  federal  court  will  not  enjoin  the 
sale  of  corporate  property  under  an 
order  of  dissolution  made  by  a  state 
court  Simpson  v.  Ward  (C.  C.  1897) 
80  Fed.  561. 

Where  a  bankrupt  obtained  an  in- 
junction order  from  this  court  staying 
all  suits  aad  proceedings  against  him 
on  the  part  of  certain  creditors,  their 
agents  and  attorneys  to  collect  certain 
specified  debts,  and  thereupon  a  suit  by 
one  of  the  creditors  was  discontinued, 
and  afterwards  a  new  suit  was  brought 
through  the  same  attorneys  in  the  state 
court  for  the  recovery  of  the  same 
debt,  with  allegations  of  fraud,  held, 
that  the  last-named  suit  was  a  violation 
of  the  injunction  order.  In  re  Schwarz 
(D.  C.  1882)  14  Fed.  787. 

Goods,  which  have  been  delivered  to 
the  buyers  prior  to  the  institution  of 
bankruptcy  proceedings  against  them, 
having  been  taken  possession  of  by 
the  bankrupt's  'receiver,  and  having 
been  thereafter  sold  by  such  receiver 
as  the  bankrupt's  trustee,  under  order 
of  court,  such  court  had  jurisdiction  to 
grant  an  injunction  restraining  the 
claimant  from  prosecuting  a  suit  against 
the  trustee  in  a  state  court  for  con- 
version of  the  proceeds.  In  re  Mertens 
(D.  C.  1904)  131  Fed.  507. 

A  court  of  bankruptcy  has  jurisdic- 
tion under  the  bankruptcy  act  to  en- 
join the  prosecution  of  a  bankrupt  pur- 
suant to  state  regulations  for  failure 
to  pay  a  duty  dischargeable  in  a  pend- 
ing bankruptcy  proceeding  against  him, 
notwithstanding  this  section.  In  re 
Hicks  (D.  C.  1905)  133  Fed.  739. 

A  pending  suit  in  a  state  court  against 
a  bankrupt  to  set  aside  a  conveyance 
of  property  is  not  within  this  section, 
and  the  court  of  bankruptcy  has  no 
power  to  stay  such  suit.  In  re  United 
Wireless  Telegraph  Co.  (D.  C.  1911) 
192  Fed.  238. 

A  federal  court  cannot  by  injunction 
stay  proceedings  in  a  state  court  not 
relating  to  bankruptcy  proceedings. 
American  Graphophone  Co.  v.  Pickard 
(D.  C.  1912)  201  Fed.  546. 

The-  bankruptcy  courts  may  not  only 
enjoin  the  officers  of  the  state  courts 


but  may  stay  the  proceedings  of  the 
courts  themselves  when  necessary  to 
enforce  their  jurisdiction  to  administer 
bankrupt  estates.  McLoughlin  v.  Knop 
(D.  0.  1913)  214  Fed.  260. 

A  petition  was  filed  in  the  District 
Court  of  one  state,  and  that  court,  with- 
out notice  or  service,  issued  an  injunc- 
tion to  restrain  plaintiff  from  prosecut- 
ing a  garnishment  action  against  de- 
fendant in  a  state  court  of  another 
state.  No  adjudication  of  bankruptcy 
was  made,  and  the  bankruptcy  proceed- 
ings were  abandoned.  Held,  that  the 
injunction  was  not  a  bar  to  the  action 
in  the  state  court.  Beekman  Lumber 
Co.  V.  Acme  Harvester  Co.  (1908)  114 
S.  W.  1087,  215  Mo.  221. 

The  federal  courts  have  no  power  to 
enjoin  a  suit  in  a  state  court  because 
the  obligation  sued  on  was  a  debt  prov- 
able in  bankruptcy,  and  the  debtor  has, 
subsequent  to  its  accrual,  been  dis- 
charged in  bankruptcy.  Peck  v.  Jen- 
ness  (1845)  16  N.  H.  516. 

Where  the  sheriff  has,  by  levy  and 
sale,  collected  the  amount  of  an  execu- 
tion, an  order  absolutely  commanding 
him  to  pay  it  over  to  the  plaintiff  there- 
in will  not  be  granted,  where  an  in- 
junction has  been  served  upon  him,  is- 
sued from  the  United  States  district 
court,  in  proceedings  in  bankruptcy 
against  the  defendants  in  the  execution, 
and  restraining  him  from  making  any 
transfer  or  disposition  of  any  property 
belonging  to  them,  etc.  Mills  v.  Davis 
(1873)  35  N.  Y.  Super.  Ct.  (3  Jones  & 
S.)  355. 

23.  Repeal  br  modiflcation  of  provi- 
sion.—This  section  is  not  repealed  ox 
in  any  wise  affected  by  R.  S.  §  1979, 
post,  §  3032,  which  declares  that  every 
person  who,  under  color  of  any  statute 
of  any  state,  subjects  any  citizen  of 
the  United  States  to  the  deprivation  of 
any  rights,  privileges,  or  immunities  se- 
cured by  the  constitution  and  laws  of 
the  United  States,  shall  be  liable  to 
the  person  injured  in  an  action  at  law 
or  suit  in  equity.  Hemsley  v.  Myers 
(C.  C.  1891)  45  Fed.  283;  Aultman  & 
Taylor  Co.  v.  Brumfield  (C.  C.  1900) 
102  Fed.  7,  appeal  dismissed  (1902)  22 
S.  Ct  938,  46  L.  Ed.  1265. 

Cited    without    definite    appiication, 

Peck  V.  Jenness  (1849)  7  How.  612, 
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(1857)  20  How.  583,  597,  15  L.  Ed. 
1028;  Ex  parte  Schwab  (1878)  98  U.  S. 
240,  241,  25  li.  Ed.  105;  Huntington  v. 
Laidley  (1900)  20  S.  Ct.  526,  530,  176 
U.  S.  668,  44  L.  Ed.  630;  In  re  Watts 
(1903)  23  S.  Ct.  718,  726.  190  U.  S.  1, 
47  L.  Ed.  933;  Ex  parte  Oklahoma 
(1911)  31  S.  Ct.  426,  220  U.  S.  191.  55 
L.  Ed.  431;  Metropolitan  Redwood 
Lumber  Co.  v.  Doe  (1912)  32  S.  Ct.  275, 
276,  277,  223  U.  S.  365,  56  L.  Ed.  473, 
Ann.  Cas.  1913D,  1221;  Massachusetts 
Benefit  Life  Ass'n  v.  Lohmiller  (1896) 
74  Fed.  23,  25,  20  C.  C.  A.  274;  Tem- 
ple V.  Glasgow  (1897)  80  Fed.  441,  447, 
25  O.  C.  A.  540;    CarUng  v.  Seymour 
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§  1243.  (Jud.  Code,  §  266,  as  amended,  Act  March  4,  1913,  c  160.) 
Injunctions  based  upon  alleged  unconstitutionality  of  State 
statutes;  when  and  by  whom  to  be  granted;  stay  of  proceed- 
ings pending  suit  in  State  court. 
No  interlocutory  injunction  suspending  or  restraining  the  en- 
forcement, operation,  or  execution  of  any  statute  of  a  State  by 
restraining  the  action  of  any  officer  of  such  State  in  the  enforce- 
ment or  execution  of  such  statute,  or  in  the  enforcement  or  ex- 
ecution of  an  order  made  by  an  administrative  board  or  commis- 
sion acting  under  and  pursuant  to  the  statutes  of  such  State,  shall 
be  issued  or  granted  by  any  justice  of  the  Supreme  Court,  or  by 
any  district  court  of  the  United  States,  or  by  any  judge  thereof,  or 
by  any  circuit  judge  acting  as  district  judge,  upon  the  ground 
of  the  unconstitutionality  of  such  statute,  unless  the  application 
for  the  same  shall  be  presented  to  a  justice  of  the  Supreme  Court 
of  the  United  States,  or  to  a  circuit  or  district  judge,  and  shall  be 
heard  and  determined  by  three  judges,  of  whom  at  least  one  shall 
be  a  justice  of  the  Supreme  Court  or  a  circuit  judge,  and  the  other 
two  may  be  either  circuit  or  district  judges,  and  unless  a  majori- 
ty of  said  three  judges  shall  concur  in  granting  such  application. 
Whenever  such  application  as  aforesaid  is  presented  to  a  justice 
of  the  Supreme  Court,  or  to  a  judge,  he  shall  immediately  call  to 
his  assistance  to  hear  and  determine  the  application  two  other 
judges:  Provided,  however,  That  one  of  such  three  judges  shall 
be  a  justice  of  the  Supreme  Court,  or  a  circuit  judge.  Said  appli- 
cation shall  not  be  heard  or  determined  before  at  least  five  days' 
notice  of  the  hearing  has  been  given  to  the  governor  and  to  the 
attorney  general  of  the  State,  and  to  such  other  persons  as  may  be 
defendants  in  the  suit:  Provided,  That  if  of  opinion  that  irrepa- 
rable loss  or  damage  would  result  to  the  complainant  unless  a  tem- 
porary restraining  order  is  granted,  any  justice  of  the  Supreme 
Court,  or  any  circuit  or  district  judge,  may  grant  such  temporary 
restraining  order  at  any  time  before  such  hearing  and  determi- 
nation of  the  application  for  an  interlocutory  injunction,  but  such 
temporary  restraining  order  shall  remain  in  force  only  until  the 
hearing  and  determination  of  the  application  for  an  interlocutory 
injunction  upon  notice  as  aforesaid.  The  hearing  upon  such  ap- 
plication for  an  interlocutory  injunction  shall  be  given  precedence 
and  shall  be  in  every  way  expedited  and  be  assigned  for  a  hear- 
ing at  the  earliest  practicable  day  after  the  expiration  of  the  no- 
tice hereinbefore  provided  for.  An  appeal  may  be  taken  direct 
to  the  Supreme  Court  of  the  United  States  from  the  order  grant- 
ing or  denying,  after  notice  and  hearing,  an  interlocutory  injunc- 
tion in  such  case.  It  is  further  provided  that  if  before  the  final 
hearing  of  such  application  a  suit  shall  have  been  brought  in  a 
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court  of  the  State  having  jurisdiction  thereof  under  the  laws  of 
such  State,  to  enforce  such  statute  or  order,  accompanied  by  a 
stay  in  such  State  court  of  proceedings  under  such  statute  or  order 
pending  the  determination  of  such  suit  by  such  State  court,  all 
proceedings  in  any  court  of  the  United  States  to  restrain  the  ex- 
ecution of  such  statute  or  order  shall  be  stayed  pending  the  final 
determination  of  such  suit  in  the  courts  of  the  State.  Such  stay 
may  be  vacated  upon  proof  made  after  hearing,  and  notice  of  ten 
days  served  upon  the  attorney  general  of  the  State,  that  the  suit 
in  the  State  courts  is  not  being  prosecuted  with  diligence  and  good 
faith. 

Act  June  18,  1910,  c.  309,  §  17,  36  Stat.  557.     Act  March  3,  1911,  c.  231, 
S  266,  36  Stat.  1162.    Act  March  4,  1913,  c.  160,  37  Stat.  1013. 

This  section,  as  enacted  in  the  Judicial  Code,  was  amended  by  Act  March 
4,  1913,  c.  160,  cited  above,  by  inserting  in  the  first  sentence  thereof,  after 
the  words  "in  the  enforcement  or  execution  of  such  statute,"  the  words  "or 
in  the  enforcement  or  execution  of  an  order  made  by  an  administrative  board 
or  commission  acting  under  and  pursuant  to  the  statutes  of  such  State,*'  and 
by  adding,  at  the  end  of  the  section,  the  provisions  for  a  stay  of  proceedings 
pending  suit  in  a  court  of  the  State,  beginning  with  the  words  "It  is  further 
*  provided,**  to  the  end  of  the  section  as  set  forth  here.  Said  amendatory  act 
was  entitled  "An  act  restricting  the  issuance  of  interlocutory  injunctions  to 
suspend  the  enforcement  of  the  statute  of  a  State  or  of  an  order  made  by  an 
administrative  board  or  commission  created  by  and  acting  under  the  statute 
of  a  State.** 

Notes  of  Deoisions 


See,  also,  notes  under  f  1242. 

Construction  in  generals— This  section 
does  not  apply  to  a  suit  to  restrain  the 
collection  of  a  tax  levied  under  a  spe- 
cial act,  the  constitutionality  of  which  is 
BOt  denied.  Lykins  v.  Chesapeake  &, 
O.  Ry.  Co.  (1913)  209  Fed.  573,  126 
C.  C.  A.  395. 

The  word  "statute,**  means  a  law 
passed  by  the  Legislature.  Calhoun  v. 
City  of  Seattle  (D.  C.  1914)  215  Fed. 
226. 

Number  of  Judges  raqalred.— A  tem- 
porary restraining  order  suspending  on 
constitutional  grounds,  the  enforcement 
of  a  state  statute  by  restraining  the 
action  of  a  state  officer  thereunder,  can- 
not be  vacated,  nor  can  an  application 
for  an  interlocutory  injunction  be  de- 
nied, by  a  single  federal  judge.  Ex 
parte  Metropolitan  Water  Co.  (1911) 
31  Sup.  Ct.  600,  602,  220  U.  S.  539,  55 
I/.  Ed.  575. 

A  preliminary  injunction,  In  a  suit 
by  a  railroad  company  to  enjoin  an  or- 
der of  the  State  Railroad  Commission, 
could  lawfully  be  granted  only  by  the 
judge  of  the  district  court  and  two 
other  federal  judges  called  to  sit  with 
him.  Seaboard  Air  Line  Ry.  v.  Railroad 
Commission  of  Georgia  (1914)  213  Fed. 
27,  129  C.  C.  A.  613,  affirming  decree 
(D.  C.  1913)  206  Fed.  181. 

Three  judges  are  required  at  the  hear- 
ing of  an  application  for  an  interlocu- 
tory injunction  to  restrain  the  enforce- 
ment of  an  order  of  a  state  board  or 
commission  alleged  to  be  in  violation  of 
tlie  federal  Constitution.  Louisville  & 
N.  R«  Co.  ▼.  Railroad  Commission  of 
Alabama  (D.  C.  1913)  208  Fed.  35. 

Determination  of  validity  of  statute. 

— ^A  federal  District  Court  held  not  war- 
ranted in  temporarily  enjoining  proceed- 


ings under  an  appointment  by  the  state 
Supreme  Court  of  appraisers  in  pro- 
ceedings by  a  city  to  condemn  a  water- 
works plant,  on  the  ground  that  an  act 
authorizing  the  appointment  is  uncon- 
stitutional, where  the  state  court  has 
not  passed  on  the  validity  of  the  act  and 
there  is  a  conflict  of  authority  on  the 
question  involved.  Des  Moines  Water 
Co.  V.  City  of  Des  Mcrfnes  (D.  C.  1912) 
194  Fed.  557. 

Enforcement  of  license  regulations.— 

Threatened  enforcement  by  proper  offi- 
cers of  Code  Supp.  Va.  1910,  §§  1104, 
1105,  requiring  foreign  corporations  do- 
ing business  in  the  state  to  obtain  a  li- 
cense, will  not  be  enjoined,  where  it  is 
only  claimed  that  it  may  be  enforced  so 
as  to  violate  the  commerce  clause  of  the 
federal  Constitution.  Dalton  Adding 
Mach.  Co.  V.  State  Corporation  Com- 
mission of  Commonwealth  of  Virginia 
(1915)  35  Sup.  Ct.  480,  236  U.  S.  699, 
50  L.  Ed.  797,  affirming  decree  (D.  C. 
1913)  213  Fed.  889. 

Enforcement  of  rate  regulations  and 
orders  of  commissions.— The  court  will 
not  enjoin  the  action  of  a  state  corpora- 
tion commission  in  directing  a  street 
railway  to  double  track  its  line  in  the 
absence  of  a  clear  case  of  confiscatory 
action.  Phoenix  Ry.  Co.  of  Arizona  v. 
Geary  (1915)  36  Sup.  Ct.  45. 

The  federal  courts  can  review  an  or- 
der of  a  state  railroad  commission  fix- 
ing railroad  rates,  made  pursuant  to  a 
valid  state  law,  only,  on  the  ground  that 
it  is  beyond  the  authority  of  the  com- 
mission, as  being  confiscatory.  Ix>uis- 
ville  &  N.  R.  Co.  v.  Siler  (C.  C.  1911) 
186  Fed.  176. 

In  suits  by  railroads  to  enjoin  en- 
forcement of  the  Alabama  Passenger 
and  Commodities  Rate  Acts,  restraining 
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orders  were  issued  on  bonds  and  no 
answers  filed  and  no  evidence  taken. 
The  rates  were  put  in  force  under  an 
agreement  that  if  unremuneratlve  plain- 
tiff might  continue  the  suit,  and  there- 
after the  commission  agreed  that  if  the 
companies  would  abandon  the  contest  it 
would  give  better  rates,  which  was  done 
by  a  subsequent  act.  Held,  that  ap- 
plication for  dismissal  should  be  granted 
and  the  right  of  action  on  the  injunc- 
tion bond  suspended.  Southern  Ry.  Co. 
V.  Railroad  Commission  of  Alabama  (D. 
C.  1912)  196  Fed.  558. 

A  suit  by  a  railroad  company  chal- 
lenging the  validity  of  an  order  of  the 
Railroad  Commission  of  Missouri,  but 
not  challenging  the  constitutionality  of 
the  statute,  which  authorizes  appeals,  is 
not  within  this  section.  Chicago,  B.  & 
Q.  R.  Co.  V.  Oglesby  (D.  C.  1912)  198 
Fed.  153. 

Injunction  would  not  be  granted  to  re- 
strain the  enforcement  of  certain  or- 
ders of  the  state  Railroad  Commission, 
where  the  action  commanded  by  the  or- 
ders had  already  been  taken  and  sus- 
pended by  order  of  the  commission. 
Grand  Trunk  Ry.  Co.  of  Canada  v. 
Michigan  Railroad  Commission  (D.  C. 
1912)  198  Fed.  1009. 

A  suit  to  enjoin  the  enforcement  of 
an  order  of  a  state  railroad  commission 
is  not  a  case  within  this  section.  Sea- 
board Air  Line  Ry.  v.  Railroad  Com- 
mission of  Georgia  (D.  C.  1913)  206 
Fed.  181. 

A  federal  court  of  equity  will  not  en- 
'  join  a  state  commission  from  taking*  ac- 
tion against  a  corporation  under  a  stat- 
ute of  the  state,  on  the  ground  that  such 
action  will  be  a  violation  of  the  cor- 
poration's constitutional  rights,  where 
the  statute  gives  it  the  right  to  have  any 
action  by  the  commission  reviewed  by 
the  highest  court  of  the  state,  unless 
some  exceptional  necessity  is  shown. 
Kern  Trading  &  Oil  Co.  v.  Associated 
Pipe  Line  Co.  (D.  C.  1914)  217  Fed. 
273. 

Where  an  injunction  restraining  the 
enforcement  of  a  state  rate  law  was 
reversed,  the  federal  court  can  govern 
proceedings  by  shippers  on  the  bonds, 
but  not  actions  under  the  statute.  Bel- 
lamy V.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 
(1915)  220  Fed.  876,  136  C.  C.  A.  442, 
modifying  order  St  Louis,  L  M.  &  S. 
Ry.  Co.  V.  BeUamy  (D.  C.  1914)  211 
Fed.  172. 

A  federal  court  will  not  enjoin  ac- 
tion hy  a  state  board,  because  the  is- 
sue before  such  board  involves  a  ques- 


tion of  right  under  the  federal  Constita- 
tion  which  the  court  has  jurisdiction  to 
determine.  Trenton  &  Mercer  County 
Traction  Corporation  v.  Inhabitants  of 
City  of  Trenton  (D.  C.  1915)  227  Fed. 
602. 

Enforcement  of  municipal  ordinances. 

—A  city  ordinance  is  not  a  state  stat- 
ute, within  this  section.  Sperry  & 
Hutchinson  Co.  v.  City  of  Tacoma  (G 
C.  1911)  190  Fed.  682;  Cumberland  Tel- 
ephone &  Telegraph  Co.  v.  City  of 
Memphis  (D.  C.  1912)  198  Fed.  955; 
Birmingham  Waterworks  Co.  v.  Birm- 
ingham (D.  C.  1913)  211  Fed.  497; 
Calhoun  v.  City  of  Seattie  (D.  C.  1914) 
215  Fed.  226. 

Restraining  orders^— Mandamus  i%  the 
proper  remedy  where  a  single  federal 
judge,  in  violation  of  this  section,  va- 
cates a  temporary  restraining  order  sns- 
pending  on  constitutional  grounds  the 
enforcement  of  a  state  statute  by  re- 
straining the  action  of  a  state  officer 
thereunder,  and  denies  an  application 
for  an  interlocutory  injunction,  since 
this  section  makes  no  provision  for  any 
appeal  from  an  order  of  this  character 
made  by  a  single  judge,  and  a  right  of 
appeal  is  not  otherwise  given  by  stat- 
ute. Ex  parte  Metropolitan  Water  Co. 
of  West  Virginia  (1911)  31  Sup.  Ct 
600,  602,  220  U.  S.  539,  55  L.  Ed.  575. 

Appeals  to  supreme  courts— The  fed- 
eral Supreme  Court,  on  an  appeal  from 
a  circuit  court,  to  review  an  order  de- 
nying an  application  before  three  judges 
for  a  preliminary  injunction  to  restrain 
the  enforcement  of  a  state  statute  on 
the  ground  of  its  unconstitutionality, 
may  consider  all  the  questions  in  the 
case,  local  as  well  as  federaL  Louis- 
ville &  N.  R.  Co.  V.  Garrett  (1913) 
34  Sup.  Ct  48,  231  U.  S.  298,  58  L.  Ed. 
229. 

The  death  of  the  state  comptroller 
and  the  succession  of  another  person  to 
that  office  aA)ates  appeals  to  the  federal 
Supreme  Court  from  orders  of  a  fed- 
eral circuit  court  denying  applications 
before  three  judges  for  interlocutory 
injunctions  restraining  such  comptroller 
from  levying  and  collecting  certain  tax- 
es under  the  authority  of  certain  state 
statutes  whose  validity,  under  the  fed- 
eral Constitution,  is  challenged.  Pull- 
man Co.  V.  Croom  (1913)  34  Sup.  Ct 
182,  231  U.  S.  571,  58  L.  Ed.  375. 

Cited  witliout  definite  appiicatiei, 
Ohio  River  &  W.  Ry.  Co.  v.  Dettey  (D. 
C.  1913)  203  Fed.  537. 


§  1243a.  (Act  Oct.  15,  1914,  c.  323,  §  17.)     Preliminary  injunctions 
and  temporary  restraining  orders;  Jud.  Code,  §  263,  repealed; 
Jud.  Code,  §  266,  not  affected. 
No  preliminary  injunction  shall  be  issued  without  notice  to  the 
opposite  party.     , 

No  temporary  restraining  order  shall  be  granted  without  notice 

to  the  opposite  party  unless  it  shall  clearly  appear  from  specific 

facts  shown  by  affidavit  or  by  the  verified  bill  that  immediate  and 

irreparable   injury,  loss,  or  damage  will   result  to  the  applicant 
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before  notice  can  be  served  and  a  hearing^  had  thereon.  Every  such 
temporary  restraining  order  shall  be  indorsed  with  the  date  and 
hour  of  issuance,  shall  be  forthwith  filed  in  the  clerk's  office  and 
entered  of  record,  shall  define  the  injury  and  state  why  it  is  irrep- 
arable and  why  the  order  was  granted  without  notice,  and  shall  by 
its  terms  expire  within  such  time  after  entry,  not  to  exceed  ten 
days,  as  the  court  or  judge  may  fix,  unless  within  the  time  so  fixed 
the  order  is  extended  for  a  like  period  for  good  cause  shown,  and 
the  reasons  for  such  extension  shall  be  entered  of  record.  In  case 
a  temporary  restraining  order  shall  be  granted  without  notice  in 
the  contingency  specified,  the  matter  of  the  issuance  of  a  pre- 
liminary injunction  shall  be  set  down  for  a  hearing  at  the  earhest 
possible  time  and  shall  take  precedence  of  all  matters  except  older 
matters  of  the  same  character;  and  when  the  same  comes  up  for 
hearing  the  party  obtaining  the  temporary  restraining  order  shall 
proceed  with  the  application  for  a  preliminary  injunction,  and  if 
he  does  not  do  so  the  court  shall  dissolve  the  temporary  restraining 
order.  Upon  two  days'  notice  to  the  party  obtaining  such  tem- 
porary restraining  order  the  opposite  party  may  appear  and  move 
the  dissolution  or  modification  of  the  order,  and  in  that  event  the 
court  or  judge  shall  proceed  to  hear  and  determine  the  motion  as 
expeditiously  as  the  ends  of  justice  may  require. 

Section  two  hundred  and  sixty-three  of  an  Act  entitled  "An  Act 
to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary," 
approved  March  third,  nineteen  hundred  and  eleven,  is  hereby  re- 
pealed. 

Nothing  in  this  section  contained  shall  be  deemed  to  alter,  re- 
peal, or  amend  section  two  hundred  and  sixty-six  of  an  Act  en- 
titled "An  Act  to  codify,  revise,  and  amend  the  laws  relating  to  the 
judiciary,"  approved  March  third,  nineteen  hundred  and  eleven. 

R.  S.  I  718.  Act  March  3,  1911,  c.  231,  f  263,  36  Stat.  1162.  Act  Oct  15, 
1914,  c.  323,  §  17,  38  Stat.  737. 

This  section,  and  sections  1243l>-1243d,  1245a-1245e,  post,  were  sections 
17-25  of  Act  Oct.  15,  1914,  c.  323,  entitled  "An 'act  to  supplement  existing  laws 
against  unlawful  restraints  and '  monopolies,  and  for  other  purposes,"  also 
known  as  the  "Clayton  Act,"  cited  above. 

Section  263  of  Act  March  3,  lUll,  c.  231,  repealed  by  this  section,  provid- 
ed for  the  issue  of  temporary  restraining  orders  where  there  was  danger  of 
irreparable  injury  from  delay. 

Section  266  of  Act  March  3,  1911,  c  231,  mentioned  in  this  section,  is  set 
forth  ante,  §  1243. 

Notes  of  Deeisions 
See  notes  under  §  1241,  et  seq. 

§  1243b.  (Act  Oct.  15,  1914,  c.  323,  §  18.)     Security  upon  issue  of 
restraining  order  or  interlocutory  order  of  injunction. 
Except  as  otherwise  provided  in  section  16  of  this  Act,  no  re- 
straining order  or  interlocutory  order  of  injunction  shall  issue, 
except  upon  the  giving  of  security  by  the  applicant  in  such  sum  as 
the  court  or  judge  may  deem  proper,  conditioned  upon  the  payment 
of  such  costs  and  damages  as  may  be  incurred  or  suffered  by  any 
party  who  may  be  found  to  have  been  wrongfully  enjoined  or  re- 
strained thereby.    (38  Stat.  738.) 
See  notes  to  §  1243a,  ante. 

§  1243c.  (Act  Oct.  15,  1914,  c.  323,  §  19.)     Requisites  of  order  of 
injunction  or  restraining  order;   persons  on  whom  such  order 
binding. 
Every  order  of  injunction  or  restraining  order  shall  set  forth  the 
reasons  for  the  issuance  of  the  same,  shall  be  specific  in  terms,  and 
shall  describe  in  reasonable  detail,  and  not  by  reference  to  the  bill 
of  complaint  or  other  document,  the  act  or  acts  sought  to  be  re- 
strained, and  shall  be  binding  only  upon  the  parties  to  the  suit, 
their  officers,  agents,  servants,  employees,  and  attorneys,  or  those 
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in  active  concert  or  participating  with  them,  and  who  shall,  by  per- 
sonal service  or  otherwise,  have  received  actual  notice  of  the  same. 
(38  Stat.  738.) 

See  notes  to  §  1243a,  ante. 

§  1243d.  (Act  Oct.  15,  1914,  c.  323,  §  20.)  Restraining  orders  or 
injunctions  in  cases  between  employers  and  employes,  etc., 
not  to  be  granted  unless  to  prevent  irreparable  injury;  acts, 
etc.,  not  to  be  prohibited. 

No  restraining  order  or  injunction  shall  be  granted  by  any  court 
of  the  United  States,  or  a  judge  or  the  judges  thereof,  in  any  case 
between  an  employer  and  employees,  or  between  employers  and 
employees,  or  between  employees,  or  between  persons  employed 
and  persons  seeking  employment,  involving,  or  growing  out  of, 
a  dispute  concerning  terms  or  conditions  of  employment,  unless 
necessary  to  prevent  irreparable  injury  to  property,  or  to  a  prop- 
erty right,  of  the  party  making  the  application,  for  which  injury 
there  is  no  adequate  remedy  at  law,  and  such  property  or  property 
right  must  be  described  with  particularity  in  the  application,  which 
must  be  in  writing  and  sworn  to  by  the  applicant  or  by  his  agent 
or  attorney. 

And  no  such  restraining  order  or  injunction  shall  prohibit  any 
person  or  persons,  whether  singly  or  in  concert,  from  terminating 
any  relation  of  employment,  or  from  ceasing  to  perform  any  work 
or  labor,  or  from  recommending,  advising,  or  persuading  others 
by  peaceful  means  so  to  do ;  or  from  attending  at  any  place  where 
any  such  person  or  persons  may  lawfully  be,  for  the  purpose  of 
peacefully  obtaining  or  communicating  information,  or  from  peace- 
fully persuading  any  person  to  work  or  to  abstain  from  working; 
or  from  ceasing  to  patronize  or  to  employ  any  party  to  such  dis- 
pute, or  from  recommending,  advising,  or  persuading  others  by 
peaceful  and  lawful  means  so  to  do ;  or  from  paying  or  giving  to, 
or  withholding  from,  any  person  engaged  in  such  dispute,  any 
strike  benefits  or  other  moneys  or  things  of  value ;  or  from  peace- 
ably assembling  in  a  lawful  manner,  and  for  lawful  purposes;  or 
from  doing  any  act  or  thing  which  might  lawfully  be  done  in  the 
absence  of  such  dispute  by  any  party  thereto ;  nor  shall  any  of  the 
acts  specified  in  this  paragraph  be  considered  or  helcl  to  be  viola- 
tions of  any  law  of  the  United  States.  (38  Stat.  738.) 
See  notes  to  §  1243a,  ante. 

§  1244.  (Jud.  Code,  §  267.)     When  suits  in  equity  may  be  main- 
tained. 
Suits  in  equity  shall  not  be  sustained  in  any  court  of  the  United 
States  in  any  case  where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law. 

K.  S.  §  723.    Act  March  3,  1911,  c  231,  §  267,  36  Stot.  1163. 

Notes  of  Decisions 

I.  Nature  and  extent  of  equity  Juris-       10.    Constitutional  right  to  Jury  trlaL 
diction  11.    Concurrent  Jurisdiction. 

1     i7>w^*  «#  »<x/.t<r.»  12.    ElTect  of  state  remedial  laws. 

1.  Effect  of  section.  -«     o..*^  !♦«.«•  a««if 

2.  Equity  Jurisdiction  defined.  J^'  oy.l.!:^"  m?i^ 

'•  ''marnuL^ed'''''''"    '"^    '""^    '^^"'^  '^'    ^al  qiestions 

4.  —   Equitable    defenses   not   available  \^'    ^^l^^,  ,.  ^^^^^ 

5.  Anciilal^  Jurisdiction.  ^-    Multiplicity  of  suits, 

6.  Retention  of  Jurisdiction.  m,  m.tances  of  adequacy  of  remeditt 

7.  Restraining  criminal  prosecution. 

19.  Accounting. 

II.  Remedy  at  law  a*  bar  to  equity  »>•  Atolnlstratlon  of  eaUtea  ot  «ec«teili 

Jurisdiction  ^  A^«cy  '^ 

8.  Existence  of  remedy  at  law.  22.  Associations. 

9.  Adequacy  of  legal  remedy.  23.  Award. 
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III.    Instances  of  adequacy  of  remedies 
—Cont'd. 

24.  Bank  deposits. 

25.  Bankruptcy. 

26.  Breach  of  contract. 

27.  Cancellation  of  Instruments. 

28.    Insurance  policy. 

29.  ClTll  rights. 

80.  Cloud  on  title  to  personalty. 

SI.  Cloud  on  title  to  real  estate. 

82.  Conversion. 

83.  Construction  of  instruments. 

84.  Eminent  domain. 
83.  Creditors'  suit. 

36.    Enforcement*  of  decree  for  payment  of 
money. 

87.  Fraud. 

88.  Injuries     by     enforcement    of    invalid 

laws. 

89.  Interstate  commerce  law. 

40.  Libel  or  slander. 

41.  Lien. 

42.  Money  demand. 

43.  Municipal  obligations. 

44.  Nuisance. 

46.  Obstruction  to  navigation. 

46.  CflTsettlng  judgments. 

47.  Partition. 

48.  Patent  righto. 

49.  Recovery   of  property. 

50.    Personal  property. 

61.  Reformation  of  Instrumento. 

62.  Relief  against  judgments. 

63.    Misconduct  or  mistake  of  jury. 

54.    Specific  performance. 

66.    Agreement  to  insure. 

56.    Stockholders'  righto  and  liabiliUes. 

67.  Taxation. 
Trespass. 
Trusts. 

IV.  Objections  to  Jurisdiction 

Time  of  objection. 

Objection  on  court's  own  motion. 

Objections  on  appeal. 

Waiver  of  objections. 

I.  NATURE    AND     EXTENT    OF 
EQUITY  JURISDICTION 

I.  Effeot  of  section.— This  provision  is 
merely  declaratory,  making  no  altera- 
tion whatever  in  Uie  rules  of  equity  on 
the  subject  of  legal  remedy.  The  ade- 
quate remedy  at  law,  which  ia  the  test 
of  equitable  jurisdiction  in  the  federal 
courts,  la  that  which  existed  at  the 
adoption  of  the  Judiciary  Act  unless 
subsequently  changed  by  Congress. 
Boyce's  Ex'rs  v.  Grundy  (1830)  3  Pet 
210,  215,  7  L.  Ed.  655;  Parker  v.  Winni- 
piseogce  Lake  Cotton  &  Woolen  Co. 
(1862)  2  Black,  545,  550,  17  L.  Ed.  333; 
Morgan  v.  Beloit  (1868)  7  Wall.  613. 
618,  19  L.  Ed.  203;  Buzard  ▼.  Houston 
(1868)  7  Sup.  Ct.  249,  251,  119  U.  S. 
347,  30  L.  Ed.  451;  New  York  Guar- 
anty &  Indemnity  CJo.  v.  Memphis  Wa- 
ter Co.  (1882)  2  Sup.  Ct.  279,  286,  107 
U.  S.  205,  27  L.  Ed.  484;  McConihay  v. 
Wright  (1887)  7  Sup.  Ct  940,  121  U. 
S.  201,  30  L.  Ed.  932;  Whitehead  ▼. 
Shattuck  (1891)  11  Sup.  Ct  276,  138 
U.  S.  146,  34  L.  Ed.  873;  Scott  v.  Neely 
(1891)  11  Sup.  Ct  712,  713,  140  U.  S. 
106,  85  L.  Ed.  358;  Pittsburgh,  C.  & 
St  L.  R.  Ck>.  ▼.  Keokuk  &  H.  Bridge 
Co.  a895)  38  Fed.  19,  20.  15  C.  C.  A. 
184;  Peck  v.  Ayers  &  Lord  Tie  Co. 
(1902)  U6  Fed.  273,  53  C.  O.  A.  551; 
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National  Surety  Co.  y.  State  Bank  of 
Humboldt,  Neb.  (1903)  120  Fed.  593, 
56  C.  C.  A.  657,  61  L.  R.  A.  894;  The 
Salton  Sea  Cases  (1909)  172  Fed.  792, 

97  C.  C.  A.  214  (writ  of  certiorari  de- 
nied California  Development  Co.  v.  New 
Liverpool  Salt  Co.  [1905]  30  Sup.  Ct 
405,  215  XJ.  S.  603,  54  L.  Ed.  845); 
U.  S.  V.  Parrott  (C.  C.  1858)  Fed.  Cas. 
No.  15,998;  Dow  v.  Berry  (C.  C.  1883) 
18  Fed.  121,  125;  Ozark  Land  Co.  v. 
Leonard  (C.  C.  1884)  20  Fed.  881;  Jen- 
kins V.  Hannan  (C.  C.  1884)  26  Fed. 
657;  Barthet  v.  City  of  New  Orleans 
(C.  C.-1885)  24  Fed.  563;  Whitehead  v. 
Entwhisle  (C.  C.  1886)  27  Fed.  778, 
779;  Alger  v.  Anderson  (C.  C.  1899)  92 
Fed.  696;  Pokegama  Sugar  Pine  Lum- 
ber Co.  V.  Klamath  River  Lum- 
ber &  Improvement  Co.  (C.  C.  1899)  96 
Fed.  34;  Green  v.  Turner  (C.  C.  1899) 

98  Fed.  756;  H.  B.  Claflin  Co.  v.  Fur- 
tick  (C.  C.  1902)  119  Fed.  429,  433; 
Barrett  v.  Twin  City  Power  Co.  (C.  C. 
1902)  118  Fed.  861  (decree  affirmed 
Twin  City  Power  Co.  v.  Barrett  [1903] 
126  Fed.  302,  61  C.  C.  A.  288);  Roch- 
ester German  Ins.  Co.  v.  Schmidt  (C. 
C.  1904)  126  Fed.  998,  1002;  Manning 
V.  Berdan  (C.  C.  1905)  135  Fed.  159; 
Balfour  v.  San  Joaquin  Valley  Bank 
(C.  C.  1906)  156  Fed.  500;  Norton  v. 
Colusa  Parrot  Mining  &  Smelting  Co. 
(C.  C.  1908)  167  Fed.  202;  U.  S.  v. 
LesHe  (C.  C.  1909)  167  Fed.  670;  Stock- 
ton V.  Oregon  Short  Line  R.  Co.  (C.  C. 
1909)  170  Fed.  627;  Kansas  City  South- 
ern Ry.  Co.  V.  Qulgley  (C.  C.  1910)  181 
Fed.  190;  Cox  v.  Wall  (D.  C.  1900)  99 
Fed.  546,  548  (affirmed  [1900]  101  Fed. 
403,  41  C.  C.  A.  408);  Johnson  v.  Han- 
ley,  Hoye  Co.  (D.  C.  1911)  188  Fed. 
752.  See,  also,  Grand  Rapids  &  I.  R. 
Co.  V.  Sparrow  (C.  C.  1888)  36  Fed. 
210,  1  L.  R.  A.  480;  Smythe  v.  Henry 
(C.  C.  1890)  41  Fed.  705;  Thomas  v. 
American  Freehold  Land  &  Mortgage 
Co.  (C.  C.  1891)  47  Fed.  550.  553.  12  L. 
R.  A.  681;  Missouri,  K.  &  T.  Ry.  Co.  v 
Elliot  (C.  C.  1893)  56  Fed.  772. 

It  is  a  declaratory  act  settling  the 
law  as  to  cases  of  equity  jurisdiction  in 
the  nature  of  a  proviso,  limitation,  or 
exception  to  its  exercise.  -Dodge  v. 
Woolsey  (1855)  18  How.  331,  346.  15 
L.  Ed.  401;  Smith  v.  American  Nat 
Bank  (1898)  89  Fed.  832,  838,  32  C.  C. 
A.  368;  Baker  v.  Biddle  (C.  C.  1831) 
Fed.  Cas.  No.  764. 

It  does  not  narrow  the  jurisdiction  of 
courts  of  equity,  nor  prevent  the  grant- 
ing of  legal  relief  therein  where  juris- 
diction has  been  acquired  to  grant  equi-. 
table  relief,  and  the  legal  remedy  is  not 
as  practical  and  efficient.  The  Salton 
Sea  Cases  (1909)  172  Fed.  792,  97  C. 
C.  A.  214,  writ  of  certiorari  denied  Cal- 
ifornia Development  Co.  v.  New  Liver- 
pool Salt  Co.  (1909)  30  Sup.  Ct  405,  215 
U.  S.  603,  54  L.  Ed.  345. 

It  does  not  impair  the  jurisdiction  of 
the  equity  courts  of  the  United  States 
to  protect  the  property  of  individuals, 
or  the  privileges  that  belong  as  a  com- 
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mon  right  to  all  persons.  Barthet  v. 
City  of  New  Orleans  (C.  C.  1885)  24 
Fed.  563. 

It  controls  procedure  in  federal 
courts,  and  the  propriety  of  resorting 
in  any  given  case  to  law  or  equity  must 
be  determined  with  reference  to  its  pro- 
visidns.  Jones  ▼.  Mutual  Fidelity  Co. 
(C.  C.  1903)  123  Fed.  506. 

It  is  merely  declaratory  of  the  exist- 
ing law  and  is  obligatory  at  all  times 
and  under  all  circumstances  and  is  ap- 
plicable to  every  form  of  action,  the 
laws  of  the  several  states  to  the  con- 
trary notwithstanding.  Wehrman  v. 
Conklin  (1894)  15  Sup.  Ot.  129,  132, 
155  U.  S.  314.  39  L.  Ed.  167;  Bloch  v. 
Abrahams  (O.  O.  1887)  30  Fed.  546; 
U.  S.  V.  LesUe  (O.  C.  1909)  167  Fed. 
670.  See,  also,  U.  S.  v.  Rowland  (1819) 
4  Wheat  108. 115,  4  L.  Ed.  526;  Cleve- 
land V.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.  (C.  C.  1899)  93  Fed.  113,  123.  re- 
versed (1906)  147  Fed.  171,  77  O.  O.  A, 
467. 

2.  Equity  Jurisdiction  defined^— The 
equity  jurisdiction  conferred  on  the  fed- 
eral court  is  the  same  that  the  high 
court  of  chancery  in  England  possesses 
and  is  subject  to  neither  limitation  nor 
restraint  by  state  legislation,  and  is  uni- 
form throughout  the  states.  U.  S.  v. 
Rowland  (1819)  4  Wheat  108,  115,  4 
L.   Ed.  526;  Boyle  v.  Zacharie  (1832) 

6  Pet  648,  658,  8  L.  Ed.  532;  Water- 
man V.  Canal-Louisiana  Bank  &  Trust 
Co.  (1909)  30  Sup.  Ct  10,  12.  215  U. 
S.  33,  54  L.  Ed.  80;  Virginia,  T.  &  O. 
Steel  &  Iron  Co.  v.  Harris  (1907)  151 
Fed.  428,  80  C.  C.  A.  658;  Lorman  v. 
Clarke  (O.  C.  1841)  Fed.  Gas.  No.  8,- 
516;  Loring  v.  Marsh  (C.  C.  1865)  Fed. 
Cas.  No.  8,515;  Randolph  v.  Wilming- 
ton &  R.  R.  Co.  (C.  C.  1876)  Fed.  Cas. 
No.  11,563;  Pulliam  v.  Pulliam  (C.  C. 
1879)  10  Fed.  23,  29;  Johnston  v.  Roe 
(O.  C.  1880)  1  Fed.  692;  Singer  Mfg. 
Co.  V.  Yarger  (C.  C.  1880)  12  Fed.  487; 
Tice  V.  School  Dist  No.  18  (C.  C.  1883) 
17  Fed.  283;  Chewett  v.  Moran  (C.  C. 
1883)  17  Fed.  820;  GameweU  Fire- 
Alarm  Tel.  Co.  v.  Mayor  (C.  C.  1887) 
31  Fed.  312;  Hershberger  v.  Blewett, 
(C.  C.  1892)  55  Fed.  170;  President  and 
Trustees  of  Bowdoin  College  v.  Merritt 
(C.  C.  1893)  54  Fed.  55;  Lant  v.  Man- 
ley  (C.  C.  1895)  71  Fed.  7,  12  (reversed 
[1896]  75  Fed.  627,  21  C.  C.  A.  457); 
Frishmuth  v.  Farmers'  Loan  &  Trust 
Co.  (C.  C.  1899)  95  Fed.  5;  Hudson  v. 
Wood  (C.  C.  1903)  119  Fed.  764,  773; 
Kessler  v.  Ensley  Co.  (C.  C.  1903)  123 
Fed.  546;  Underground  Electrical  Rys. 
Co.  of  London,  Limited,  v.  Owsley  (C. 
C.  1915)  169  Fed.  671  (order  affirmed 
[1909]  176  Fed.  26,  99  C.  C.  A.  500); 
Union  Pac.  R.  Co.  v.  Flynn  (C.  C.  1910) 
180  Fed.  565;  McPike  v.  Wells  (187G) 
54  Miss.  136.  See,  also,  Bennett  v. 
Butterworth  (1850)  11  How.  669,  674, 
13  L.  Ed.  851);  Payne  v.  Hook  (1868) 

7  Wall.  425,  430,  19  L.  Ed.  260;  U.  S. 
V.  Parrott  (O.  C.  1858)  Fed.  Cas.  No. 
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15,998;  Strettel  ▼.  Ballon  (G.  G.  1881) 
9  Fed.  256. 

3.  Distinction  between  law  and  eg- 
ulty  maintained^-In  the  federal  courts 
the  distinction  between  law  and  equity 
is  maintained,  and  the  remedies  afford- 
ed by  law  and  equity  are  separately 
pursued.  Gibson  v.  Chouteau  (1871) 
13  Wall.  92,  102,  20  L.  Ed.  534;  Krip- 
pendorf  v.  Hyde  (1884)  4  Sup.  Ct  27, 
110  U.  S.  276,  28  L.  Ed.  145;  Carter 
V.  Ruddy  (1897)  17  Sup.  Ct  640.  166 
U.  S.  493,  41  L.  Ed.  1090;  Alderson  y. 
Dole  (1896)  74  Fed.  29,  20  C.  C.  A 
280;  Owens  v.  Reidbreder  (1897)  78 
Fed.  837,  24  C.  C.  A.  362;  Hill  v. 
Northern  Pac.  Ry.  Co.  (1902)  113  Fed. 
914,  51  C.  C.  A.  544;  Fletcher  y. 
Burt  (1903)  126  Fed.  619,  63  C.  C.  A 
201;  McManus  v.  ChoUnr  (1904)  128 
Fed.  902,  63  C.  G.  A.  454;  Russell  v. 
Hayner  (1904)  130  Fed.  90,  64  C.  C. 
A.  424;  Hatcher  v.  Hendrie  &  Bolthoff 
Mfg.  &  Supply  Co.  (1904)  133  Fed. 
267,  68  C.  C.  A.  19;  Schurmeier  v. 
Connecticut  Mut.  Life  Ins.  Co.  (1905) 
137  Fed.  42,  69  G.  G.  A.  22;  Mead  v. 
Chesbrough  Bldg.  Co.  (1907)  151  Fed. 
998,  81  G.  C.  A.  184;  Same  v.  (}aUa- 
tin  (1907)  151  Fed.  1006,  81  C.  C.  A 
192:  Cook  v.  Foley  (1907)  152  Fed. 
41,  81  G.  C.  A.  237  (writ  of  certiorari 
denied  [1908]  28  Sup.  Ct  570,  209  C. 
S.  543,  52  L.  Ed.  919);  McKemy  v. 
Supreme  Lodge  A.  O.  U.  W.  (1910) 
180  Fed.  961,  104  C.  C.  A.  117;  Platte 
Valley  Cattle  Co.  v,  Bosserman -Gates 
Live  Stock  &  Loan  Co.  (1912)  202 
Fed.  692,  121  C.  G.  A.  102,  45  L.  R.  A 
(N.  S.)  1137;  Holden  v.  CircleviUe 
Light  &  Power  Co.  (C.  C.  A.  1914) 
216  Fed.  490;  Whitcomb  v.  Shulti 
(1915)  223  Fed.  268,  138  G.  G.  A.  510 
(certiorari  denied  Same  v.  Schulti 
[1915]  35  Sup.  Ct  937,  238  U.  S.  632, 
59  L.  Ed.  1498) ;  Leggett  v.  Cole  (C.  C. 
1880)  3  Fed.  332;  Perkins  v.  Hendryx 
(C.  C.  1885)  23  Fed.  418;  U.  S.  v.  In- 
gate  (C.  C.  1891)  48  Fed.  251;  Kirch- 
er  V.  Murray  (C.  C.  1893)  54  Fed.  617 
(judgment  affirmed  [1894]  60  Fed.  4a 
8  C.  G.  A.  448) ;  Daniel  v.  Felt  (G.  C. 
1900)  100  Fed.  727;  Rill  v.  Northern 
Pac.  Ry.  Co.  (G.  C.  1900)  104  Fed. 
754;  Jones  y.  Mutual  Fidelity  Co.  (C. 
G.  1903)  123  Fed.  506;  Tegarden  v. 
Le  Marchel  (C.  C.  1904)  129  Fed.  487; 
Beatty  v.  Wilson  (G.  C.  1908)  161 
Fed.  453;  Anderson  v.  Sharp  {C  C 
1911)  189  Fed.  247;  Sturges  v.  Portia 
Mining  Co.  (D.  C.  1913)  206  Fed.  534; 
Intermela  v.  Perkins  (D.  C.  1914)  213 
Fed.  106;  Crown  Orchard  Co.  ▼.  Den- 
nis (D.  C.  1915)  220  Fed.  516. 

In  the  federal  courts,  ejectment  will 
not  lie  on  an  equitable  title.  Swayze 
V.  Burke  (1888)  12  Pet  11,  23,  9  L. 
Ed.  9&!0;  Mead  v.  Chesbrough  Bldg. 
Co.  (1007)  151  Fed.  998,  81  C.  G.  A. 
184;  Same  v.  Gallatin  (1907)  151  Fed. 
10(X5,  81  C.  C.  A.  102;  Young  v.  Dunn 
(C.  C.  1882)  10  Fed.  717;  Beatty  v. 
Wilson  (G.  G.  1908)  161  Fed,  453. 
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4. Equitable  dafansaft  not  avail- 
able at  law^-But  see  §  1251a,  post. 

The  courts  have  held  that  an  equita- 
ble defense  is  not  available  at  law. 
See  Northern  Pac.  R.  Co.  v.  Paine 
(1887)  7  Sup.  Ct  323,  119  U.  S.  561, 
30  L.  Ed.  513;  Higrbland  Boy  Gold 
Min.  Co.  V.  Strickley  (1002)  116  Fed. 
852,  54  C.  C.  A.  186;  Schurmeier  v. 
Connecticut  Mut.  Life  Ins.  Co.  (1905) 
137  Fed.  42,  69  C.  C.  A.  22;  Levi  v. 
Mathews  (1906)  145  Fed.  152,  76  O. 
C.  A.  122;  Cook  v.  Foley  (1907)  152 
Fed.  41,  81  C.  C.  A.  237  (writ  of  cer- 
tiorari denied  [1908]  28  Sup.  Ct  570, 
209  U.  S.  543,  52  L.  Ed.  919;  Pacific 
Mut.  Life  Ins.  Co.  of  California  ▼. 
Webb  (1907)  157  Fed.  155,  84  C.  C.  A. 
603,  13  Ann.  Cas.  752;  Brodhead  v. 
Quarryville  Nat  Bank  (C.  C.  1907) 
151  Fed.  713;  EUiott  v.  Peet  (D.  O. 
1912)  192  Fed.  699  (judgment  affirmed 
11913]  202  Fed.  434,  120  C.  C.  A.  540). 

So  in  ejectment  an  equitable  defense 
cannot  be  successfully  presented  in  the 
federal  courts.  National  Nickel  Co.  v. 
Nevada  Nickel  Syndicate  (1901)  112 
Fed.  44,  50  O.  C.  A.  113  (affirming 
judgment  tC.  C.  1901]  106  Fed.  110, 
and  writ  of  certiorari  denied  [1902]  22 
Sup.  Ct  939,  184  U.  S.  700,  46  L.  Ed. 
765);  Highland  Boy  Gold  Min.  Co.  v. 
Strickley  (1902)  116  Fed.  852,  54  C. 
O.  A.  186;  Seefeld  v.  Duffer  (1910) 
179  Fed.  214,  103  C.  C.  A.  32  (writ  of 
certiorari  denied  Duffer  v.  Seefeld 
[1911]  31  Sup.  Ct.  720,  220  U.  S.  616. 
55  L.  Ed.  611);   Myrick  v.  Heard  (C. 

C.  1887)  31  Fed.  97;  Winchester  v. 
Aiken  (C.  C.  1887)  31  Fed.  393;  Dan- 
iel V.  Felt  (C.  C.  1900)  100  Fed.  727. 

5.  Ancillary  Jurisdiction^— A  court  of 
equity  has  jurisdiction  of  an  ancillary 
bill  to  determine  a  claim,  although  of  a 
legal  nature.  Hollander  v.  Heaslip 
(1915)  222  Fed.  808,  137  C.  C.  A.  1; 
Osborne  &  Co.  v.  Barge  (C.  C.  1887) 
30  Fed.  805;  Burns  &  Dickey  v.  Titzell 
(D.  O.  1913)  202  Fed.  809. 

The  fact  that  a  receiver  elects  to 
proceed  in  a  matter  by  an  ancillary  blU 
in  the  suit  in  which  he  was  appointed 
does  not  of  itself  give  jurisdiction  in 
equity  where  there  is  an  adequate  reme- 
dy at  law.  Sewerage  and  Water  Board 
of  New  Orleans  v.  Howard  (1909)  175 
Fed.  555,  99  C.  C.  A.  177. 

6.  Retention  of  Jurlsdlotlon.— A  cause 
properly  brought  in  equity  will  be  re- 
tained for  all  purposes.  McGowan  v. 
Parish  (1915)  35  Sup.  Ct  643,  237  U. 
S.  285,  59  L.  Ed.  955,  reversing  decree 
Parrish  v.   McGowan    (1912)   39  App. 

D.  O.  184.  See,  also,  Hassall  v.  Wil- 
cox (1889)  9  Sup.  Ct  590,  130  U.  S. 
493,  32  L.  Ed.  1001;  Leighton  v.  Young 
(1892)  52  Fed.  439,  3  C.  C.  A.  176,  18 
L.  B.  A.  266;  Waite  v.  O'Neil  (1896) 
76  Fed.  408,  22  C.  C.  A.  248,  34  L.  R. 
A.  650  (affirming  [C.  C.  1896]  72  Fed. 
348) ;  Cunningham  v.  City  of  Cleveland 
(1899)  98  Fed.  657,  39  C.  C.  A.  211; 
Williamson  y.  Monroe  (O.  C.  1900)  101 


Fed.  322;  Union  Cent  life  Ins.  Co.  v. 
Phillips  (1900)  102  Fed.  19,  41  C.  C. 
A.  263  (reversing  decree  Phillips  v. 
Union  Cent  Life  Ins.  Co.  [C.  C.  1900] 
101  Fed.  aS);  Louisville  Trust  O).  v. 
Stone  (1901)  107  Fed.  305,  46  C.  C.  A, 
299;  Berliner  Gramophone  Co.  v.  Sea- 
man (1902)  113  Fed.  750,  51  C.  C.  A. 
440;  German  Ins.  Co.  of  Freeport,  111., 
v.  Downman  (1902)  115  Fed.  481,  53 
C.  C.  A.  213  (writ  of  certiorari  denied 
Downman  v.  German  Ins.  Co.  of  Free- 
port,  111.  [1902]  23  Sup.  Ct.  851.  180 
U.  S.  513,  47  L.  Ed.  924);  Berliner 
Gramophone  Co.  v.  Seaman  (1902)  115 
Fed.  806,  53  C.  C.  A.  376;  Continental 
Ins.  Co.  V.  Garrett  (1903)  125  Fed. 
589,  60  C.  C.  A.  395;  Twin  City  Power 
Co.  V.  Barrett  (1903)  126  Fed.  302,  61 
C.  C.  A.  288  (affirming  decree  Barrett 
V.  Twin  City  Power  Co.  [C.  C.  1902] 
118  Fed.  861);  Southern  Pac.  R.  Co. 
V.  U.  S.  (1904)  133  Fed.  651,  66  C.  C. 
A.  581  (affirmed  [1906]  26  Sup.  Ct  296, 
200  U.  S.  341,  50  L.  Ed.  507);  Mc- 
MuUen  Lumber  Co.  v.  Strother  (1905) 
136  Fed.  295,  69  C.  C.  A.  433;  Quinton 
V.  Neville  (1907)  154  Fed.  432,  83  C. 
C.  A.  252;  Cincinnati  &  C.  Traction 
Co.  V.  American  Bridge  Co.  of  New  York 
(1913)  202  Fed.  184,  120  C.  C.  A,  398; 
Chicago,  M.  &  St  P.  Ry.  Co.  of  Idaho 
V.  U.  S.  (1914)  218  Fed.  288,  134  C.  C. 
A.  84  (affirming  decree  U.  S.  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.  of  Idaho  [D.  C. 
1913]  207  Fed.  164) ;  Baker  &  Bennett 
Co.  V.  N.  D.  Cass  Co.  (1915)  224  Fed. 
439,  140  C.  C.  A.  133;  Gass  v.  Stinson 
(C.  C.  1836)  Fed.  Cas.  No.  5,260;  Per- 
son V.  Sanger  (C.  C.  1845)  Fed.  Cas. 
No.  4,751;  Smith  v.  Little  (C.  C.  1873) 
Fed.  Cas.  No.  13.072;  Haydenv.  Snow 
(C.  C.  1880)  14  Fed.  70;  Sill  v.  Solberg 
(C.  C.  1881)  6  Fed.  468;  Burdell  v. 
Comstock  (C.  C.  1883)  15  Fed.  395; 
Pacific  R.  R.  V.  Atlantic  &  P.  R.  Co. 
(C.  C.  1884)  20  Fed.  277;  GUchrist  v. 
Helena  Hot  Springs  &  Smelter  R.  Co. 
(C.  C.  1893)  58  Fed.  70S;  North  Brit- 
ish &  Mercantile  Ins.  Co.  v.  Lathrop 
(C.  C.  1894)  63  Fed.  508;  Waite  v. 
O'Neil  (C.  C.  1896)  72  Fed.  348  (de- 
cree modified  [1896]  76  Fed.  408,  22  C. 
C.  A.  248);  U.  S.  v.  Guglard  (C.  C. 
1897)  79  Ved,  21;  Electrical  Supply 
Co.  V.  Put-in-Bay  Waterworks,  Light 
&  RaUway  Co.  (C.  C.  1898)  84  Fed. 
740;  Elk  Fork  Oil  &  Gas  Co.  v. 
Jennings  (C.  C.  1898)  84  Fed.  839; 
Broadis  v.  Broadis  (C.  C.  1898)  86  Fed. 
951;  Bowman  v.  Harris  (C.  C.  1899) 
95  Fed.  917;  U.  S.  v.  Southern  Pac.  R. 
Co.  (C.  C.  1907)  157  Fed.  96  (decree 
affirmed  Southern  Pac.  R.  Co.  v.  U.  S. 
[1911]  186  Fed.  737,  108  C.  C.  A.  607, 
which  is  modified  [1913]  33  Sup.  Ct.  717, 
228  U.  S.  618,  57  L.  Ed.  993) ;  Ryan  v. 
Martin  (C.  C.  1908)  165  Fed.  765; 
American  Creosote  Works  v.  C.  Lemb- 
cke  &  Co.  (C.  C.  1908)  165  Fed.  809; 
Thomson  v.  Bradford  (D.  C.  1877)  Fed. 
Cas.  No.  13,981;  Shainwald  v.  Lewis  (D. 
C.  1895)  69  Fed.  487;  Central  R.  Co.  of 
New  Jersey  y.  Jersey  City  (D.  C.  1912) 
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199  Fed.  237;  Cartwright  v.  Southern 
Pac.  Co.  (D.  C.  1913)  206  Fed.  234; 
Electric  Boat  Co.  v.  Lake  Torpedo  Boat 
Co.  (D.  C.  1914)  215  Fed.  377;  Con- 
tinental Trust  Co.  v.  Tallassee  Falls 
Mfjr.  Co.  (D.  C.  1915)  222  Fed.  694, 

Where  there  is  no  right  to  equitable 
relief,  the  court  cannot  retain  the  case, 
try  issues  at  law,  and  grant  relief 
thereon.  Linden  Inv.  Co.  v.  Honstain 
Bros.  Co.  (1915)  221  Fed.  178,  136  C. 
C.  A.  121;  Kessler  v.  Ensley  Co.  (C.  a 
1903)  123  Fed.  546;  Blue  Point  Oys- 
ter  Co.  V.  Haagenson  (D.  C.  1913)  209 
Fed.  278. 

In  retaining  jurisdiction  for  full  re- 
lief, equity  does  so  for  remedial  pur- 
poses, and  will  not  render  judgment 
for  statutory  penalties.  United  States 
V.  Ash  Sheep  Co.  (D.  C.  1916)  229  Fed. 
479. 

7.  Restraining  criminal  prosecution. 
—A  court  of  equity  cannot  interfere  by 
injunction  with  the  prosecution  and 
punishment  of  offenses  in  the  courts  of 
common  law.  Suess  y.  Noble  (C.  C. 
1887)  31  Fed.  855,  866. 

II.  REMEDY  AT   LAW   AS  BAR  TO 
EQUITY    JURISDICTION 

8.  Existence   of   remedy   at   law^-A 

suit  in  equity  cannot  be  sustained  in  a 
federal  court  where  there  is  a  plain, 
adequate,  and  complete  remedy  at  law. 
Robinson  v.  Campbell  (1818)  3  Wheat. 
212,  222,  4  L.  Ed.  372;  Hungerford  v. 
Sigerson  (1857)  20  How.  156,  161,  15 
L.  Ed.  869;  Fenn  v.  Holme  (1858)  21 
How.  481,  484,  16  L.  Ed.  198;  Parker 
V.  Winnipisiogee  I^ake  Cotton  &  Wool- 
en Co.  (1862)  2  Black,  545,  550,  17  L. 
Ed  333;  Watson  v.  Sutherland  (1867) 
72  U.  S.  t5  WaU.)  74,  18  L.  Ed.  580; 
Insurance  Co.  v.  Bailey  (1871)  13  Wall. 
616,  621,  20  L.  Ed.  501;  Grand  Chute 
V.  Winegar  (1872)  15  Wall.  373.  376, 
21  L.  Ed.  174;  Root  v.  Railway  Co. 
(1881)  105  U.  S.  189,  212,  26  U  Ed. 
975;  New  York  Guaranty  &  Indemnity 
Co.  V.  Memphis  Water  Co.  (1883)  2 
Sup.  Ct  279,  286,  107  U.  S.  205,  27 
L.  Ed.  484;  EUis  v.  Davis  (1883)  3 
Sup.  Ct  327,  338,  109  U.  S.  485,  27 
L.    Ed.    1006;     Killian    v.    Ebbinghous 

(1884)  4  Sup.  Ct.  232,  234,  110  U.  S. 
568,  28  L.  Ed.  246;    Fussell  v.  Gregg 

(1885)  5  Sup.  Ct.  631,  634,  113  U  S, 
550,  28  li.  Ed.  993;  Buzard  ▼.  Houston 

(1886)  7  Sup.  Ct.  249.  251,  119  U.  S. 
347,  30  L.  Ed.  451;  Townsend  v.  Van- 
derwerker  (1895)  16  Sup.  Ct,  258,  260, 
160  U.  S.  171,  40  li.  Ed.  383;  Deweese 
V.  Reinhard  (1897)  17  Sup.  Ct  340, 
341,  165  U.  S.  386,  41  L.  Ed.  757; 
U.  S.  V.  American  Bell  Tel.  Co.  (1897) 
17  Sup.  Ct  809,  820,  167  U.  S.  224, 
42  L.  Ed  144;  Raton  Waterworks  Co. 
V.  Town  of  Raton  (1899)  19  Sup.  Ct 
719,  720,  174  U.  S.  360,  43  L.  Ed.  1005; 
Southern  Pac.  R.  Co.  v.  U.  S.  (1906) 
26  Sup.  Ct  296.  200  U.  S.  341,  50  L. 
Ed.  507;  U.  S.  v.  Bitter  Root  Develop- 
ment Co.  (1906)  26  Sup.  Ct  318,  324, 

(1968). 


200  U.  S.  451,  50  L.  Ed.  550:  Equita- 
ble Life  Assur.  Soc.  of  the  United 
States  V.  Brown  (1908)  29  Sup.  Ct 
404,  213  U.  S.  25,  53  L.  Ed.  682;  Boise 
Artesian  Hot  &  Cold  Water  Co.  v. 
Boise  City  (1909)  29  Sup.  Ct  426,  428, 
213  U.  S.  276,  53  L.'  Ed.  796;  Javierre 
v.  Central  Altagracia  (1909)  30  Sup. 
Ct  598,  600,  217  U.  S.  502,  54  L.  Ed. 
859;  Dill  v.  Ebey  (1913)  33  Sup.  Ct 
621,  229  U.  S.  199,  57  L.  Ed.  1148; 
Cecil  Nat  Bank  v.  Thurber  (1894)  58 
Fed.  913,  8  C.  C.  A.  365  (reversinjc 
Thurber  v.  Cecil  Nat  Bank  [C.  C.  1832] 
52  Fed.  513) ;  Walker  v.  Brown  (1894) 
63  Fed.  204,  11  C.  C.  A.  135  (affirm- 
ing [C.  C.  1893]  58  Fed.  23,  and  decree 
reversed  [1897]  17  Sup.  Ct  453,  165 
U.  S.  654,  41  L.  Ed.  865) ;  Cincinnati, 
H.  &  D.  R.  Co.  V.  McKeen  (1894)  64 
Fed.  36,  12  0.  C.  A.  14  (petition  for 
writ  of  certiorari  denied  11895]  15  Sup. 
Ct  1038,  159  U.  S.  249.  40  L.  Ed.  143); 
Blodgett  V.  Northwestern  El.  R.  Co. 
(1897)  80  Fed.  601,  26  C.  C.  A.  21; 
Smith  V.  American  Nat  Bank  (1898) 
89  Fed.  832,  838,  32  C.  C.  A.  368; 
Thomas  v.  Council  Bluffs  Canning  Co. 
(1899)  92  Fed.  422,  424.  34  C.  C.  A 
428;  Union  Cent  Life  Ins.  Co.  v.  Phil- 
Ups  (1900)  102  Fed.  19,  41  C.  C.  A 
263  (reversing  decree  Phillips  ▼.  Un- 
ion Cent  lafe  Ins.  CJo.  [C.  C.  1900] 
101  Fed.  33);  McGuire  v.  Pensa- 
cola  City  Co.  (1901)  105  Fed.  677,  44 
C.  C.  A.  670;  City  of  Bau  Claire  v. 
Payson  (1901)  109  Fed.  676,  48  C.  a 
A.  608  (denying  rehearing  [1901]  107 
Fed.  552,  46  C.  C.  A.  466) ;  Travelers' 
Protective  Ass'n  v.  Gilbert  (1901)  111 
Fed.  269,  49  C.  C.  A.  309,  55  L.  R.  A. 
538;  National  Surety  Co.  v.  Sute 
Bank  of  Humboldt.  Neb.  (1903)  120 
Fed.  593,  56  O.  C.  A.  657,  61  L.  R.  A. 
394;  Sawyer  v.  Atchison,  T.  &  S.  F. 
.  R.  Co.  (1904)  129  Fed.  100.  63  C.  C 
A.  602  (affirming  decree  [C.  C.  1902] 
119    Fed.    252);    Marthinson    v.    King 

(1906)  150  Fed.  48,  82  C.  C.  A.  360; 
Brun  V.  Mann  (1906)  151  Fed.  145, 
80  C.  C.  A.  513,  12  L.  R.  A.  (N.  S.) 
154;  Johnston  v.  Corson  Gold  Min.  Co. 

(1907)  157  Fed.  145,  84  C.  C.  A.  503, 
15  L.  R.  A.  (N.  S.)  1078;  Warmath  v. 
O'Daniel  (1908)  159  Fed.  87,  86  C.  C. 
A.  277,  16  L.  R,  A.  (N.  S.)  414;  UtJ 
V.  Wolf  (1908)  159  Fed.  696,  86  C.  C. 
A.  564;  Columbia  Valley  R.  Co.  v. 
Portland  &  T.  Ry.  Co.  (1908)  162  Fed. 
603,  89  C.  C.  A.  361;  American  Ass'n 
V.  Williams  (1908)  166  Fed.  17,  93  a 
C.  A.  1;  Griesa  v.  Mutual  Life  Ins. 
Co.  of  New  York  (1909)  169  Fed.  509, 
94  C.  C.  A.  635  (reversing  order  Mu- 
tual Life  Ins.  Co.  of  New  York  [C.  C. 
1907]  156  Fed.  398,  and  writ  of  certio- 
rari  denied  Mutual  Life  Ins.  Co.  of  New 
York  V.  Griesa  [1909]  30  Sup.  Ct  400, 
215  U.  S.  600,  54  L.  Ed.  344);  Me- 
chanics' Ins.  Co.  of  Philadelphia  v.  C. 
A.  Hoover  Distilling  Co.  (1909)  173 
Fed.  888,  97  C.  C.  A.  400,  32  L  R.  A. 
(N.  S.)  940;  Buchanan  C3o.  v.  Adkins 
(1909)  175  Fed.  692,  99  C.  O.  A.  246; 
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Spring  Garden  Ins.  Co.  y.  Amusement 
Syndicate  Co.  (1910)  178  Fed.  519,  102 
C.  C.  A.  29;  United  Cigarette  Mach. 
Co.  V.  Winston  Cigarette  Mach.  Co. 
(1912)  194  Fed.  947,  114  C.  C.  A.  583; 
Brown  v.  Fletcher  (1913)  206  Fed. 
461,  124  C.  C.  A.  367  (modifying  de- 
cree [D.  C.  1912]  203  Fed.  70) ;  Peters 
V.  Prevost  (C.  C.  1813)  Fed.  Cas.  No. 
11,032;  Coombe  v.  Meade  (C.  C.  1825) 
Fed.  Cas.  No,  3,188;  KidweU  v.  Mas- 
terson  (C.  C.  1826)  Fed.  Cas,  No. 
7.758;  U.  S.  v.  Myers  (C.  C.  1836) 
Fed.  Cas.  No.  15,844;  Le  Roy  v.  Wright 
(C.  C.  1864)  Fed.  Cas.  No.  8,273;  Flor- 
ence Sewing  Mach.  Co.  v.  Singer  Mfg. 
Co.  (C.  C.  1870)  Fed.  Cas.  No.  4,884; 
Smith  V.  Cincinnati,  H.  &  D.  R.  C5o. 
(C.  C.  1876)  Fed.  Cas.  No.  13,025; 
Vaughan  v.  Central  Pas.  R.  Co.  (C.  C. 

1877)  Fed.  Cas.  No.  16.897;  Robinson 
▼.  St  Louis  Mut  Life  Ins.  Co.  (C.  C. 

1878)  Fed.  Cas.  No.  11,964;  Mer- 
chants' Nat.  Bank  v.  Pulaski  County 
(C.  C.  1880)  2  Fed.  545;  Berry  v. 
Ginaca  (C.  C.  1880)  5  Fed.  475,  481; 
Wann  v.  Kelly  (C.  C.  1881)  6  Fed.  584; 
Chamberlain  v.  Marshall  (C.  C.  1881) 
8  Fed.  398;  Teas  v.  Albright  (C  O. 
1882)  13  Fed.  406,  410  (affirmed  [1882] 
1  Sup,  Ct.  550,  106  U.  S.  613,  27  L. 
Ed.  295) ;  Spring  ▼.  Domesrtic  Sewing 
Mach.  Co.  (C.  C.  1882)  13  Fed.  446; 
Steam  Stone  Cutter  Co.  v.  Jones  (C. 
C.  1882)  13  Fed.  567,  574;  Drexel  v. 
Berney  (C.  C.  1882)  14  Fed.  268;  Id. 
(C.  C.  1883)  16  Fed.  522;  Dahlman  v. 
Jacobs  (C.  C.  1883)  15  Fed.  863;  His 
Imperial  Majesty,  Sultan  of  the  Otto- 
man Empire,  v.  Providence  Tool  Co. 
(C.  C.  1883)  23  Fed.  572;  Curry  v. 
McCauley  (C.  C.  1884)  20  Fed.  583; 
White  V.  Boyce  (C.  C.  1884)  21  Fed. 
228,  232;  Hausmeister  v.  Porter  (C. 
C.  1884)  21  Fed.  355;  Jenkins  v.  Han- 
nAn  (C.  C.  1884)  26  Fed.  657,  661; 
Perkins  v.  Hendryx  (C.  C.  1885)  23 
Fed.  418;  McAlpine  v.  Tourtelotte  (C. 
C.  1885)  24  Fed.  69;  Bostwick  ▼.  Cov- 
eU  (C.  C.  1885)  24  Fed.  402;  Mershon 
V.  J.  F.  Pease  Furnace  Co.  (C.  C. 
1885)  24  Fed.  741,  742;  Whitehead  v. 
Entwhistle  (C.  C.  1886)  27  Fed.  778; 
Chemical  Nat  Bank  v.  Kissane  (C.  C. 
1887)  32  Fed.  429;  Morse  Arms  Mfg. 
Co.  V.  Winchester  Repeating  Arms  Co. 
(C.  C.  1887)  33  Fed.  170;  Zeringue  v. 
Texas  &  P.  R.  Co.  (C.  C.  1888)  34 
Fed.  239,  243;  Pullman's  Palace-Car 
Co.  V.  Central  Transp.  Co.  (C.  C.  1888) 

34  Fed.  357;  Smythe  v.  New  Orleans 
Canal  &  Banking  Co.  (C.  C.  1888)  34 
Fed.  825  (decree  affirmed  Smyth  v. 
New  Orleans  Canal  &  Banking  Co. 
[1891]  12  Sup.  Ct  113,  141  U.  S.  656. 

35  li.  Ed.  891);  Manchester  Fire  As- 
sur.  Co.  V.  Stockton  Combined  Har- 
vesrter  &,  Agricultural  Works  (C.  C. 
1889)  38  Fed.  378;  Jaffrey  v.  Bear  (C, 
C.  1890)  42  Fed.  569;  Yeatman  v. 
Bradford  (C.  C.  1891)  44  Fed.  536; 
Hemsley  v.  Myers  (C.  C.  1891)  45  Fed. 
283;  Hunton  v.  Equitable  Life  Assur. 
Sos.  of  the  United  States  (O.  O.  1891) 

2U.S.C0MP.'16~124 


45  Fed.  661;  Babbott  v.  Tewksbury 
(C.  C.  1891)  46  Fed.  86;  Patton  v. 
Majors  (C.  C.  1891)  46  Fed.  210;  Cal- 
ifornia Electrical  Works  v.  Henzel  (C. 
C.  1891)  48  Fed.  375,  376  (affirmed 
[1892]  51  Fed.  754,  2  C.  C.  A.  495); 
Indianapolis  Water  Co.  v.  American 
Strawboard  Co.  (C.  C.  1803)  53  Fed. 
970;  Sioux  Nat  Bank  v.  Cudahy  Pack- 
ing Co.  (C.  C.  1893)  58  Fed.  20; 
Walker  v.  Brown  (C.  C.  1893)  58  Fed. 
23  (decree  affirmed  [1894]  63  Fed.  204, 
11  C.  C.  A.  135) ;  Snow  v.  Mast  (C.  C. 
1894)  63  Fed.  623;  Erskine  v.  Forest 
Oil  Co.  (C.  C.  1895)  80  Fed.  583;  Row- 
botham  v.  George  P..  Steele  Iron  Co. 
(C.  C.  1896)  71  Fed.  758;  ^Etna  Life 
Ins.  Co.  V.  Smith  (C.  C.  1896)  73  Fed. 
318;  Sigua  Iron  Co.  v.  Clark  (C.  C. 
1896)  77  Fed.  496;  Ryder  ▼.  Bateman 
(C.  C.  1898)  93  Fed.  16,  21.  22;  David- 
son V.  Calkins  (C.  C.  1899)  92  Fed. 
230;  Alger  v.  Anderson  (C.  C.  1899) 
92  Fed.  696;  Strang  v.  Richmond.  P. 
&  C.  R.  Co.  (C.  C.  1899)  93  Fed.  71; 
Morrison  v.  Marker  (C.  C.  1809)  93 
Fed.  692;  Iowa  &  C.  Land  Co.  v.  Tem- 
escal  Water  Co.  (C.  C.  1899)  95  Fed. 
320;  Safe-Deposit  &  Trust  Co.  ▼.  An- 
niston  (C.  C.  1899)  96  Fed.  661,  603; 
Green  v.  Turner  (C.  C.  1899)  98  Fed. 
756;  Emsheimer  v.  City  of  New  Or- 
leans (C.  C.  1900)  116  Fed.  893;  Metz- 
gar  V.  McCoy  (C.  C.  1901)  105  Fed. 
676;  McCormick  v.  McDonald  (C.  O. 
1901)  110  Fed.  50;  United  Stetes  Min. 
Co.  V.  Lawson  (C.  C.  1902)  115  Fed. 
1005;  Bearden  v.  Benner  (C.  C.  1903) 
120  Fed.  690;  Brown  v.  Arnold  (C.  C. 
1904)  127  Fed.  387  (decree  reversed 
[1904]  131  Fed.  723,  67  C.  O.  A.  125); 
Johnson  v.  Lehigh  Valley  Traction  Co. 
(C.  C.  1904)  130  Fed.  932;  Kane  v. 
Luckman  (C.  C.  1904)  131  Fed.  609; 
Ames  Realty  Co.  ▼.  Big  Indian  Mining 
Co.  (C.  C.  1906)  146  Fed.  166;  Wallula 
Pac.  Ry.  Co.  v.  Portland  &  S.  Ry.  Co. 
(C.  C.  1906)  154  Fed.  902;  Whelan  v. 
Enterprifire  Transp.  Co.  (C.  C.  1908) 
164  Fed.  05;  Norton  v.  Olusa  Parrott 
Mining  &  Smelting  Co.  (C.  C.  1908) 
167  Fed.  202;  Lewis  Pub.  Co.  v.  Wy- 
.  man  (C.  C.  1009)  168  Fed.  756;  Gil- 
bert V.  Hopkins  (C.  C.  1909)  171  Fed. 
704;  Union  Pac.  R.  Co.  v.  Cunning- 
ham (C.  C.  1909)  173  Fed.  90;  Pull- 
man Co.  V.  Tamble  (C.  C.  1909)  173 
Fed.  200;  Robinson  v.  Mutual  Reserve 
Life  Ins.  Co.  (C.  C.  1909)  175  Fed. 
629;  Kansas  City  Southern  Ry.  Co,  v. 
(^igley  (C.  C.  1910)  181  Fed  190; 
Bowman  v.  Wathen  (D.  C.  1841)  Fed. 
Cas.  No.  1.740;  Goelet  v.  Elizabeth  (D. 
C.  1879)  Fed.  Cas.  No.  5,502;  Corbus 
V.  Alaska  Treadwell  Gold-Min.  Co.  (D. 
C.  1890)  99  Fed.  334;  Baum  v.  Long- 
well  (D.  C.  1912)  200  Fed.  450;  Camp- 
bell V.  Farmers*  Mfg.  Co.  (D.  C.  1913) 
203  Fed.  571;  Heokscher  v.  Pennsyl- 
vania Steel  Co.  (D.  C.  1913)  205  Fed. 
377;  Blue  Point  Oyster  Co.  v.  Haagen- 
son  (D.  C.  1913)  209  Fed.  278,  282; 
U.  S.  V.  D'Olier  Engineering  Co.  (D. 
C.  1914)   215  Fed.  209;    Goldschmidt 
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Thermit  Co.  v.  Primos  Chemical  Co. 
(D.  C.  1914)  216  Fed.  382;  Cameron 
V.  Weedin  (D.  C.  1915)  226  Fed.  44; 
Simpson  v.  Westerri  Hardware  &  Metal 
Co.  (D.  C.  1915)  227  Fed.  304;  Dodge 
V.  Osborn,  43  App.  D.  C.  144;  Hen- 
drickson  v.  Hinkley  (C.  C.  1851)  Fed. 
Cas.  No.  6.357;  Sedam  v.  Williams  (C. 
C.  1845)  Id.  12,609;  Wynn  v.  Wilson 
(C.  C.  1855)  Id.  18,116;  Kansas  City 
Gas.  Co.  V.  Kansas  City  (D.  C.  1912) 
198  Fed.  500. 

Whenever  a  statute  grants  a  new 
right,  or  a  new  remedy  for  the  viola- 
tion of  an  old  right,  or  whenever  such 
rights  and  remedies  are  dependent  on 
state  statutes  or  on  acts  of  Congress, 
the  jurisdiction,  as  between  the  law  and 
the  equity  side  of  the  federal  courts, 
must  be  determined  by  the  essential 
character  of  the  case.  Unless  it  comes 
within  some  of  the  recognized  heads  of 
equitable  jurisdiction,  the  remedy  of 
the  party  is  at  law.  Van  Norden  v. 
Morton  (1878)  99  U.  S.  378,  380,  25 
L.  Ed.  453;  Alexander  v.  Mortgage  Co. 
of  Scotland  (C.  C.  1891)  47  Fed.  131; 
Elliott  V.  Shuler  (C.  C.  1892)  50  Fed. 
454.  See,  also,  Rio  Grande  Ry.  Co.  v. 
Gomila  (C.  C.  1886)  28  Fed.  337,  judg- 
ment reversed  Rio  Grande  R.  Co.  v. 
Vinet  (1889)  10  Sup.  Ct  155,  132  U. 
S.  478,  33  L.  Ed.  400. 

The  rule  that  the  nonexistence  of  a 
plain,  speedy,  and  adequate  remedy  at 
law  is  a  ground  for  equity  jurisdiction 
does  not  apply  where  the  denial  of  a  le- 
gal remedy  is  from  considerations  of 
public  policy.  Adams  v.  Murphy  (1908) 
165  Fed.  304,  91  C.  C.  A.  272. 

A  statutory  action  of  forcible  entry 
and  detainer,  not  maintainable  in  a  fed- 
eral court,  is  not  a  remedy  at  law.  Po- 
kegama  Sugar  Pine  Lumber  Co.  v. 
Klamath  River  Lumber  &  Improvement 
Co.  (C.  C.  1899)  96  Fed.  34. 

Equity  does  not  prevent  contemplated 
legal  wrongs  because  the  subsequent 
remedies  at  law  may  prove  inadequate 
or  less  satisfactory.  Yassar  College  v. 
Loose- Wiles  Biscuit  Co.  (D.  C.  1912) 
197  Fed.  982. 

9.  Adequacy  of  legal  remedy.^To  de- 
prive equity  of  jurisdiction  on  the 
ground  of  remedy  at  law,  the  latter 
must  be  as  efficient  to  the  ends  of  jus- 
tice, and  its  complete  and  prompt  ad- 
ministration, as  the  remedy  in  equity. 
Boyce's  Ex'rs  v.  Grundy  (1830)  3  Pet 
210,  215,  7  L.  Ed.  655;  Barber  v.  Bar- 
ber (1858)  21  How.  582,  591.  16  L.  Ed. 
226;  Watson  v.  Sutherland  (1866)  5 
Wall.  74,  78,  18  L.  Ed.  580;  Thompson 
V.  Central  Ohio  R.  Co.  (1867)  6  WalL 
134, 137,  18  L.  Ed.  765;  Payne  v.  Hook 
(1868)  7  Wall.  425,  430,  19  L.  Ed.  260; 
Insurance  Ck).  v.  Bailey  (1871)  13  WalL 
616.  621,  20  L.  Ed.  501;  Oelrichs  v. 
Spain  (1872)  15  Wall.  211,  228,  21  L. 
Ed.  43;  Lewis  v.  Cocks  (1874)  23  WaU. 
466,  470,  23  L.  Ed.  70;  Sullivan  v.  Port- 
land &  K.  R.  Co.  (1876)  94  U.  S.  806. 
811.  24  L.  Ed.  324;  Drexel  v.  Berney 
(1887)  7  Sup.  Ct  1200,  1204,  122  U.  S. 
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241,  30  L.  Fid.  1219;  Kilbourn  v.  Sun- 
derland (1889)  9  Sup.  Ct  594,  596,  130 
U.  S.  605,  32  L.  Ed.  1005;  Allen  y. 
Hanks  (1890)  10  Sup.  Ct  961,  964, 
136  U.  S.  300,  34  L.  Ed.  414;  Tyler  v. 
Savage  (1892)  12  Sup.  Ct  340,  345, 143 
U.  S.  79,  36  L.  Ed.  82;  Rich  ▼.  Braxton 
(1895)  15  Sup.  Ct  1006,  1017,  158  U. 
S.  375,  39  L.  Ed.  1022;  U,  S.  v.  Rickert 

(1903)  23  Sup.  Ct  478,  483,  188  U.  S. 
432,  47  L.  Ed.  532;  Cable  v.  United 
Stetes  Life  Ins.  Co.  (1903)  24  Sup.  Ct 
74,  76,  191  U.  S.  288,  48  L.  Ed.  188; 
Donovan  v.  Pennsylvania  Co.  (1905)  26 
Sup.  Ct.  91,  99,  199  U.  S.  279,  50  L. 
Ed.  192;  Bitterman  v.  Louisville  &  N. 
R.  Co.  (1907)  28  Sup.  Ct  91.  98.  207 
U.  S.  205,  52  L.  Ed.  171,  12  Ann.  Cas. 
693;  Ex  parte  Young  (1908)  28  Sup. 
Ct  441.  209  U.  S.  123,  52  L.  Ed.  714, 
13  L.  R.  A.  (N.  S.)  932.  14  Ann.  Cas. 
764;  Boise  Artesian  Hot  &  Cold  Water 
Co.  V.  Boise  City  (1909)  29  Sup.  Ct 
426,  428,  213  U.  S.  276,  53  L.  Ed.  796; 
North  British  &  Mercantile  Ins.  Co.  v. 
Lathrop  (1895)  70  Fed.  429,  432,  17  C. 
C.  A.  175;  Springfield  Milling  Co.  v. 
Barnard  &  Leas  Manuf  g  Co.  (1897)  81 
Fed.  261,  26  C.  C.  A.  389;  Smith  v. 
American  Nat  Bank  (1898)  89  Fed. 
832,  3a  C.  O.  A.  368;  United  States  Life 
Ins.  Co.  in  City  of  New  York  v.  Cable 
(1900)  98  Fed.  761,  39  C.  O.  A.  264; 
LouisviUe  Trust  Co.  v.  Stone  (1901)  107 
Fed.  305,  46  C.  C.  A.  299;  National 
Surety  Co.  v.  State  Bank  of  Humbolt 
Neb.  (1903)  120  Fed*  593,  56  C.  C.  A. 
657,  61  L.  R.  A.  394;  Manhattan  Life 
Ins.  Co.  V.  Wright  (1903)  126  Fed.  82, 
61  C.  C.  A.  138;  Wyman  v.  Bowman 

(1904)  127  Fed.  257,  62  C.  C.  A.  189; 
Brown  v.  Arnold  (C.  C.  A.  1904)  131 
Fed.  723;  Southern  Pac.  R.  Co.  v.  U.  S. 

(1904)  133  Fed.  651,  66  C.  C.  A.  581 
(affirming  decree  U.  S.  v.  Southern  Pv- 
R.  Co.  [C.  C.  1902]  117  Fed.  544.  and 
decree  affirmed  [1906]  26  Sup.  Ct  296, 
200  U.  S.  341,  50  L.  Ed.  507);  Williams 
V.  Neely  (1904)  134  Fed.  1,  67  C.  C.  A. 
171,  69  L.  R.  A.  232;  McMuUen  Lumber 
Co.  V.  Strother  (1905)  136  Fed.  295, 
305,  69  C.  C.  A.  433;  ]?ig  Six  Develop- 
ment Co.  V.  Mitchell  (1901)  138  Fed. 
279,  70  C.  C.  A.  569,  1  L.  R.  A.  (N.  S.) 
332  (writ  of  certiorari  denied  [1905] 
26  Sup.  Ct  746,  199  U.  S.  606,  50  L. 
Ed.  330);  Brewster  v.  Lanyon  Zinc  Co. 

(1905)  140  Fed.  801.  72  C.  C.  A.  213; 
Toledo  Computing  Scale  Co.  v.  Com- 
puting Scale  Co.  (1906)  142  Fed.  919, 
74  C.  C.  A.  89;  Quigley  v.  Spencer 
Stone  Co.  (1906)  143  Fed.  86,  74  C.  0. 
A.  280;  Castle  Creek  Water  Co.  v. 
City  of  Aspen  (1906)  146  Fed.  8,  76 
C.  C.  A.  516.  8  Ann.  Cas.  660;  Farwell 
V.  Colonial  Trust  Co.  (1906)  147  Fed. 
480,  78  C.  C.  A.  22;  Monmouth  Inv.  Co. 
V.  Means  (1906)  151  Fed.  159,  80  C. 
O.  A.  527;  Missouri  Broom  Mfg.  Co.  v. 
Guymon  (1902)  115  Fed.  112.  53  C.  C. 
A.  16;  Loy  v.  Alston  (1909)  172  Fed. 
90,  96  C.  C.  A.  578;  The  Salton  Sea 
Cases  (1909)  172  Fed.  792,  97  C.  C.  A. 
214  (writ  of  certiorari  denied  Calif  or- 
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nia  Development  Oo.  v.  New  Liverpool 
Salt  Oo.  [1909]  30  Sup.  Ot  405,  215 
U.  S.  603.  54  L.  Ed.  345);  Atchison,  T. 
&  S.  F.  Ry.  Co.  V.  SuUivan  (1909)  173 
Fed.  456,  97  C.  C.  A.  1;  Stuart  v.  Union 
Pac.  R,  Co,  (1910)  178  Fed.  753,  103 
C.  C.  A.  89  (decree  affirmed  [1913]  33 
Sup.  Ct.  838,  227  U.  S.  842);  New  Jer- 
sey &  N.  C.  Land  &  Lumber  Co.  v. 
Gardner-Lacy  Lumber  Co.  (1910)  178 
Fed.  772,  102  C.  O.  A.  220  (reversing 
order  [C.  C.  1908]  161  Fed.  768);  Pres- 
ton V.  Sttirgis  Milling  Co.  (1910)  183 
Fed.  1,  105  C.  C.  A.  293,  32  L.  R.  A. 
(N.  S.)  1020  (writ  of  certiorari  denied 
[1911]  31  Sup.  Ct.  714,  220  U.  S.  610, 
55  L.  Ed.  608);  Texas  Co.  v.  Central 
Fuel  Oil  Co.  (1912)  194  Fed.  1,  114  0. 
C.  A.  21;  Magruder  v.  Belle  Fourche 
Valley  Water  Users'  Ass'n  (1914)  210 
Fed.  72,  133  O.  C,  A.  524;  Mayer  v. 
Foulkrod  (O.  0.  1823)  Fed.  Cas.  No. 
9,341. 

Equity  jurisdiction  is  not  ousted  by 
the  existence  of  a  remedy  at  law  which 
is  not  adequate,  plain,  and  complete. 
Baker  v.  Biddle  (0.  0.  1831)  Fed.  Cas. 
No.  764;  Pierpont  v.  Fowle  (0.  0. 
1846)  Fed.  Cas.  No.  11,152;  Crane  v. 
McCoy  (C.  C.  1860)  Fed.  Cas.  No.  3.- 
354;  Brown  v.  Pacific  Mail  S.  S.  Co. 
(O.  0.  1867)  Fed.  Cas.  No.  2,025; 
Garrison  v.  Markley  (0.  C.  1872)  Fed. 
Cas.  No.  5,256;  Plummer  v.  Connecti- 
cut Mut.  Life  Ins.  Co.  (0.  0.  1873J 
Fed.  Cas.  No.  11,232;  Gaines  v.  City  of 
New  Orleans  (C.  C.  1883)  17  Fed.  16; 
Dow  V.  Berry  (C.  C.  1883)  18  Fed. 
121;  Sharon  v.  Hill  (C.  C.  1884)  20 
Fed.  1;  Fitton  v.  Fire  Ins.  Ass'n  (C. 
C.  1884)  20  Fed.  766;  Ozark  Land  Co. 
V.  Leonard  (C.  C.  1884)  20  Fed.  881, 
882;  Herrick  v.  Throop  (C.  C.  1885) 
24  Fed.  532;  Barthel  v.  City  of  New 
Orleans  (C.  C.  1885)  24  Fed.  563; 
Wallis  V.  Shelly  (C.  C.  1887)  30  Fed. 
747;  Mann  v.  Appel  (C.  C.  1887)  31 
Fed.  378;  Robb  v.  Vos  (C.  C.  1888) 
36  Fed.  132  (decree  affirmed  [1894]  15 
Sup.  Ct  4,  155  U.  S.  13,  39  L.  Ed.  52) ; 
Spokane  Mill  Co.  v.  Post  (C.  C.  1892) 
50  Fed.  429,  431;  Patton  v.  Glatz  (C. 
C.  1893)  56  Fed.  367;  Good  Templars' 
Life  Ass'n  v.  United  Life  Ins.  Ass'n 
(C.  C.  1893)  59  Fed.  220,  221;  Coffin 
V.  Indianapolis  (C.  C.  1893)  59  Fed. 
221,  227;  National  Park  Bank  v.  Pea- 
vey  (C.  C.  1894)  64  Fed.  912;  U.  S. 
V.  Flournoy  Live -Stock  &  Real-Estate 
Co.  (C.  C.  1895)  69  Fed.  886;  Buhl  v. 
Stephens  (C.  C.  1898)  84  Fed.  922; 
Coler  V.  Board  of  Com'rs  of  Stanly 
County  (C.  C.  1898)  89  Fed.  257;  Ber- 
key  V.  Cornell  (C.  C.  1898)  90  Fed. 
711;  Pokegama  Sugar  Pine  L.  Co.  v. 
Klamath  River  L.  &  Imp.  Co.  (C.  C. 
1899)  96  Fed.  34,  55;  Southwest  Mis- 
souri Light  Co.  V.  Joplin  (C.  C.  1900) 
101  Fed.  23,  33;  Schmidt  v.  West  (C. 
C-  1900)  104  Fed.  272;  Home  Ins.  Co. 
of  New  York  v.  Virginia- Carolina 
Chemical  Co.  (C.  C.  1901)  109  Fed. 
681;  Mutual  Life  Ins.  Co.  v.  Pearson 
(C.  C.  1902)  114  Fed.  395;  Barrett  v. 
Twin  City  Power  Co.  (C.  0.  1902)  118 


Fed.  861  (decree  affirmed  Twin  City 
Power  Co.  v.  Barrett  [1903]  126  Fed. 
302,  61  C.  C.  A.  288;  Kilgore  v.  Nor- 
man (C.  C.  1902)  119  Fed.  1006; 
Jones   V.   Mutual   Fidelity   Co.    (C.   C. 

1903)  123  Fed.  506;  Wiemer  v.  Louis- 
ville Water  Co.  (C.  C.  1903)  130  Fed. 
246;  Rochester  German  Ins.  Co.  v. 
Schmidt  (C.  C.  1904)  126  Fed.  998; 
Mutual  Life  Ins.  Co.  v.  Blair   (C.  C. 

1904)  130  Fed.  971;  Brown  v.  Pegram 
(C.  C.  1006)  149  Fed.  515;  Balfour  v. 
San  Joaquin  VaUey  Bank  (C.  C.  1906) 
156  Fed.  500;  Jewett  Bros.  &  Jewett 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C. 

1907)  156  Fed.  160;  U.  S.  v.  Southern 
Pac.  R.  Co.  (C.  C.  1907)  157  Fed.  96 
(decree  affirmed  Southern  Pac.  R.  Co. 
V.  U.  S.  [1911]  186  Fed.  737,  108  C. 
C.  A.  607,  modified  [1913]  33  Sup.  Ct. 
717,  228  U.  S.  618,  57  L.  Ed.  993); 
Fidelity  &  Deposit  Co.  of  Maryland  v. 
Fidelity  Trust  Co.  (C.  C.  1906)  143 
Fed.  152;  Sloss  Iron  &  Steel  Co.  v. 
South   Carolina   &  G.   R.   Co.    (C.   C. 

1908)  162  Fed.  542;  Empire  Circuit 
Co.  V.  Sullivan  (C.  C.  1909)  169  Fed. 
1009;  Warren  Bros.  Co.  v.  City  of 
Montgomery  (C.  C.  1909)  172  Fed. 
414;     Rumbarger    v.    Yokum    (C.    C. 

1909)  174  Fed.  55;  Laws  v.  Fleming 
(C.  C.  1910)  177  Fed.  450  (decree  re- 
versed Fleming  v.  Laws  [1911]  191 
Fed.  283,  112  C.  G.  A.  27) ;  Howard  v. 
National  Telephone  Co.  (C.  C.  1910) 
182  Fed.  215;   Woods  v.  Woods  (C.  C. 

1910)  184  Fed.  159;  U.  S.  v.  Oregon 
&  C.  R.  Co.  (C.  C.  1911)  186  Fed.  861; 
St.  Louis  Southwestern  Ry.  Co.  v. 
Stuttgart  &  IL  B.  R.  Co.  (C.  C.  1911) 
188  Fed.  374;  Commonwealth  S.  S.  Co. 
V.  American  Shipbuilding  Co.  (D.  C. 
1912)  197  Fed.  780;  Central  R.  Co. 
of  New  Jersey  v.  Jersey  City  (D.  C. 

1912)  199  Fed.  237;  Toledo  Traction, 
Light  &  Power  Co.   v.   Smith   (D.   C. 

1913)  205  Fed.  643;  Goldschmidt  Ther- 
mit Co.  V.  Primos  Chemical  Co.  (D.  C. 
1915)  225  Fed.  769;  Blakeley  v.  Bis- 
coe  (Super.  Ct.  Ark.  1831)  Fed.  Cas. 
No.  18,239. 

Where  there  is  no  adequate  remedy 
at  law  under  a  local  statute,  the  cir- 
cuit court  will  give  relief  in  equity. 
Lorman  v.  Clarke  (C.  C.  1841)  Fed. 
Cas.  No.  8,516. 

^'Adequate  remedy  at  law"  does  not 
mean  ability  to  employ  every  form  of 
legal  procedure.  If  any  form  will  give 
such  remedy,  equity  will  not  interfere. 
La  Mothe  v.  Fink  (C.  C.  1879)  Fed. 
Cas.  No.  8,032. 

Equity  can  give  no  relief  where  there 
is  a  remedy  at  law  in  theory,  although 
the  legal  remedy  is  inadequate  in  prac- 
tice. Safe-Deposit  &  Trust  Co.  of 
Baltimore  v.  City  of  Anniston  (C.  C. 
1899)  96  Fed.  661. 

10.  Constitutional  riglit  to  Jury 
trial.— To  entertain  a  suit  in  equity 
when  the  party  has  a  plain  and  com- 
plete remedy  at  law  is  to  deprive  de- 
fendant of  his  constitutional  right  to 
trial  by  jury.     Hipp  v.  Babin   (1856) 
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19  How.  271,  278,  15  L.  Ed.  633;  Par- 
ker V.  Winnipiseogee  Lake  Cotton  & 
Woolen  Co.  (1862)  2  Black,  545,  550, 
17  L.  Ed.  333;  Insurance  Co.  v.  Bailey 
(1871)  13  WaD.  616.  621,  20  L.  Ed. 
501;  Oelrichs  v.  Spain  (1872)  15  Wall. 
211,  228,  21  L.  Ed.  43;  Grand  Chute 
V.  Winegar  (1872)  15  Wall.  355,  21  L. 
Ed.  170;  Lewis  v.  Cocks  (1874)  23 
Wall.  466,  470,  23  L.  Ed.  70;  Root  v. 
Railway  Co.  (1881)  105  U.  S.  189.  213, 
26  L.  Ed.  975;  Killian  v.  Bbbinghaus 
(1884)  4  Sup.  Cf  232,  235,  110  U.  S. 
568,  28  L.  Ed,  246;  Buzard  v.  Houston 
(1886)  7  Sup.  Ct  249,  251,  119  U.  S. 
347,  30  L.  Ed.  451;  Whitehead  v. 
Shattuck  (1891)  11  Sup.  Ct.  276,  277, 
138  U.  S.  146,  34  L.  Ed.  873;  Scott  v. 
Neely  (1891)  11  Sup.  Ct  712,  714,  140 
U.  S.  106.  35  L.  Ed.  358;  Swan  Land  & 
Cattie  Co.  V.  Frank  (1893)  13  Sup.  Ct 
691,  694,  148  U.  S.  603,  37  L.  Ed.  577; 
Gates  V.  Allen  (1893)  13  Sup.  Ct  883, 
885,  149  U.  S.  451.  37  L.  Ed.  804;  Ex 
parte  Young  (1908)  28  Sup.  Ct.  441, 
209  U.  S.  123,  52  L.  Ed.  714,  13  L. 
R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764; 
Talley  v.  Curtain  (1893)  54  Fed.  43,  4 
C.  C.  A.  177  (reversing  decree  in  part 
Curtain  v.  Talley  [C.  C.  1891]  46  Fed. 
580);     Cecil    Nat    Bank    v.    Thurber 

(1894)  59  Fed.  913,  8  C,  C.  A.  365  (re- 
yersing  decree  Thurber  v,  Cecil  Nat 
Bank  [C.  C.  1892]  52  Fed.  513);  San- 
ders V.  Devereux  (1894)  60  Fed.  311, 
314,  8  C.  C.  A.  629;   Klever  v.  Seawall 

(1895)  65  Fed.  393,  12  C.  C.  A.  661 
(reversing  judgment  [1894]  65  Fed.  373, 
12  C.  C.  A.  653) ;    Grether  v.  Wright 

(1896)  76  Fed.  742,  23  C.  C.  A.  498; 
Smith  V.  American  Nat  Bank  (1898) 
89  Fed.  832.  838,  32  C.  C.  A.  368; 
Thomas  v.  Council  Bluffs  Canning  Co. 
(1899)  92  Fed.  422,  34  C.  C.  A.  428; 
Strang  v.  Richmond,  P.  &  C.  R.  Co. 
(C.  C.  1899)  93  Fed.  71;  McGuire  v. 
Pensacola  City  Co.  (1901)  105  Fed. 
677.  44  C.  C.  A.  670;  liUenthal  v.  Mc- 
Cormick  (1902)  117  Fed.  89,  64  C.  C. 
A.  475;  Jones  v.  MacKenzie  (1903) 
122  Fed.  390,  58  C.  C.  A.  96;  Schur- 
meier  v.  Connecticut  Mut  Life  Ins.  Co. 
(1905)   187  Fed.  42,  69  C.   C.  A.  22; 

Davidson-Wesson  Implement  Co.  v.  Par- 
lin  &  Orendorff  Co.  (1905)  141  Fed.  37, 
72  O.  C.  A.  525;  Toledo  Computing 
Scale  Co.  v.  Computing  Scale  Co.  (1906) 
142  Fed.  919,  74  C.  C.  A.  89;  Buchanan 
Co.  V.  Adkins  (1909)  175  Fed.  692,  99 
C.  C.  A.  246;  United  Cigarette  Mach. 
Co.  V.  Winston  Cigarette  Mach.  Co. 
(1912)  194  Fed.  947,  114  C.  C.  A.  583; 
Linden  Inv.  Co.  v.  Honstain  Bros.  Co. 
(1915)  221  Fed.  178,  136  C.  C.  A.  121; 
IngersoU  Engineering  &  Constructing 
Co.  V.  Crocker  (C.  C.  A.  1915)  228  Fed. 
844;  Smith  V.  Cincinnati,  H.  &  D.  R. 
Co.  (C.  C.  1876)  Fed.  Cas.  No.  13,025; 
Girard  Fire  &  Marine  Ins.  Co.  v.  Guer- 
ard  (C.  C.  1878)  Fed.  Cas.  No.  5,461; 
Sill  V.  Solberg  (C.  C.  1881)  6  Fed.  468; 
Springs  v.  Domestic  S.  M.  Co.  (C.  C. 
1882)  13  Fed,  440;  U.  S.  v.  White  (C. 
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0.  1883)  17  Fed.  561;  Whitehead  ▼. 
Entwhistle  (C.  C.  1886)  27  Fed.  778, 
780;  Southern  Pac.  R,  Co.  v.  Goodrich 
(C.  C.  1893)  57  Fed.  879;  Erskine  v. 
Forest  Oil  Co.  (U.  C.  1895)  80  Fed. 
583;  Greenwood,  A.  &  W.  Ry.  v.  Strang 
(C.  C.  1896)  77  Fed.  498;  D.  A.  Tomp- 
kins Co.  V.  Catawba  (C.  C.  1897)  82 
Fed.  780;  Adoue  v.  Strahan  (C.  C. 
1899)  97  Fed.  691;  Green  v.  Turner  (C. 
C.  1899)  98  Fed.  756;  Home  Ins.  Co.  of 
New  York  v.  Virginia-Carolina  Chem- 
ical Co.  (C.  C.  1901)  109  Fed.  681; 
Peacock,  Hunt  &  West  Co.  v.  Williama 
(C.  C.  1901)  110  Fed.  917;  American 
Waterworks  &.  Guarantee  Co.  v.  Home 
Water  Co.  (C.  C.  1902)  115  Fed.  171 
(appeal  dismissed  American  Water 
Works  &  Guaranty  Co.  v.  Little  Rock 
[1904]  24  Sup.  Ct  855,  194  U.  S.  639. 
48  L.  Ed.  1162);  Hudson  v.  Wood  (C. 
C.  1903)  119  Fed.  764;  Jones  v.  Mu- 
tual FideUty  Co.  ^o.  C.  1903)  123  Fed. 
506;  Thiel  Detective  Service  Co.  v. 
McClure  (C.  C.  1904)  130  Fed.  55;  Ja- 
cobs V.  Mexican  Sugar  Co.  (C.  C.  1904) 
130  Fed.  589;  American  Lighting  Go. 
V.  Public  Service  Corp.  of  New  Jersey 
(C.  C.  1904)  134  Fed.  129;  Godfrey  v. 
McConnell  (C.  C.  1906)  151  Fed.  783; 
American  Creosote  Works  v.  C. 
Lembcke  &  Co.  (C.  C.  1908)  165  Fed. 
809;  Norton  v.  Colusa  Parrot  Mining 
&  Smelting  Co.  (C.  C.  1908)  167  Fed. 
202;  Stockton  v.  Oregon  Short  Line  R. 
Co.  (C.  C.  1909)  170  Fed.  627;  Gil- 
bert V.  Hopkins  (C.  C.  1909)  171  Fed 
704;  N^w  Jersey  Hiand  &  Lumber  Co. 
V.  Gardener  Lacy  Lumber  Co.  (C.  C. 
1911)  190  Fed.  861;  Gray  v.  Beck  (D. 
C.  1881)  6  Fed.  595;  Berwind- White 
Coal  Mining  Co.  v.  Eastern  S.  S.  Corp. 
(D.  C.  1916)  228  Fed.  726. 

II.  Concurrent     Jurisdiction.— Where 

the  party  has  a  legal  remedy,  but  a  trust 
in  created,  equity  has  concurrent  juris- 
diction. U.  S.  V.  Myers  (C.  C.  1836) 
Fed.  Cas.  No.  15.844. 

Notwithstanding  this  section,  there  re- 
mains a  limited  range  of  cases  in  which 
equitable  jurisdiction  continues  to  be 
exercised  concurrently  with  that  at  law. 
The  remedy  at  law,  although  existing, 
seems  less  practical  and  less  efficient 
to  the  ends  of  justice,  and  its  prompt 
administration,  than  the  remedy  in  equi- 
ty. But  where  complainants  are  not  en- 
titled to  an  injunction,  having  an  ade- 
quate remedy  at  law,  the  court  in  equi- 
ty has  no  jurisdiction.  Spring  v.  Do- 
mestic S.  M.  Co.  (G.  C.  1882)  13  Fed. 
446,  following  Root  v.  Lake  Shore,  etc., 
R.  Co.  (1882)  21  O.  G.  1112. 

The  jurisdiction  in  equity  in  the  fed- 
eral courts  is  concurrent  with  that  of 
law.  London  Guarantee  &  Accident  Co. 
V.  Bell  Telephone  Co.  of  Buffalo  (C.  C. 
1909)  171  Fed.  278.  As  in  caaes  of 
fraud.  Rhoades  v.  Selin  (C.  C.  1827) 
Fed.  Cas.  No.  11,740;  Mason  v.  Jones 
(C.  C.  1848)  Fed.  Cas.  No.  9,240;  Cady 
v.  WhaUng  (C.  0.1877)  Fed.  Cas.  No. 
2,285. 
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12.  Effect  of  state  remedial  lawsw— 

See,  also,  notes  to  f  1537,  post. 

A  federal  court  will  not  enforce  a 
state  statute  enlarging  the  equitable 
jurisdiction  of  its  courts,  if  such  stat- 
ute contravenes  the  distinction  enforced 
in  the  federal  courts  between  law  and 
equity,  or  violates  this  section,  or  if  il 
violates  the  defendant's  constitutional 
right  to  a  trial  by  a  jury.  Grether  v. 
Wright  (1§96)  75  Fed.  742,  23  C.  O. 
A.  498;  Davidson  v.  Calkins  (O.  C. 
1809)  92  Fed.  230;  Adoue  v.  Strahan 
(C.  C.  1899)  97  Fed.  691;  New  Jersey 
Land  &  Lumber  Co.  v.  Gardener  Lacy 
Lumber  Co.  (C.  C.  1911)  190  Fed.  861. 

A  suit  in  equity  cannot  be  brought  in 
a  federal  court  to  set  aside  fraudulent 
conveyances,  and  subject  the  property 
to  the  payment  of  a  simple  contract 
debt  of  the  grantor,  on  which  no  judg- 
ment has  been  recovered,  though  the 
laws  of  the  state  may  authorize  such 
suit  in  the  state  courts  in  view  of  this 
section.  Scott  v.  Neely  (1891)  140  U. 
S.  106,  11  Sup.  Ct.  712,  35  L.  Ed.  358; 
U.  S.  V.  Ingate  (C.  C.  1891)  48  Fed. 
251. 

In  view  of  this  section,  state  legis- 
lation changing  substantive  law,  by 
which  a  new  right  is  given,  which  may 
be  enforced  by  an  action  at  law  in  ei- 
ther a  state  or  federal  court,  may  by 
snch  remedy  supersede  an  equitable 
remedy  theretofore  existing  in  the  fed- 
eral courts.  Union  Pac.  R.  Co.  v. 
Board  of  Com*rs  of  Weld  County,  Colo. 
(1915)  222  Fed.  651,  138  C.  C.  A.  176, 
denying  rehearing  (1914)  217  Fed.  540, 
133  C.  C.  A.  392. 

Under  this  section  a  special  remedy 
in  equity,  created  by  a  state  statute, 
cannot  be  enforced  in  the  federal  courts 
when  an  adequate  remedy  at  law  ex- 
ists. Whitehead  v.  Bntwhistle  (C.  C. 
1886)  27  Fed.  778. 

Under  this  section  the  federal  courts, 
sitting  in  equity,  cannot  take  jurisdic- 
tion, where  there  is  an  adequate  rem- 
edy at  law,  irrespective  of  state  stat- 
utes or  procedure.  Crown  Orchard  Co. 
V.  Dennis  (D.  C.  1915)  220  Fed.  516. 

13.  Creditors'  suit.— See  t  1537, 

post,  and  notes  thereunder. 

A  suit  in  equity  cannot  be  brought  in 
a  federal  court  to  set  aside  fraudulent 
conveyances,  and  subject  the  property 
to  the  payment  of  a  simple  contract 
debt  of  the  grantor,  on  which  no  judg- 
ment has  been  recovered,  though  the 
laws  of  the  state  may  authorize  such 
suit  in  the  state  courts,,  in  view  of  this 
section.  U.  S.  v.  Ingate.  (C.  C.  1891) 
48  Fed.  251,  following  Scott  v.  Neely 
(1891)  140  U.  S.  106,  11  Sup.  Ct  712, 
35  L.  Ed.  358. 

14. Quieting   title.— See   §  1537, 

post,  and  notes  thereunder. 

When  defendant  is  not  in  possession, 
complainant  has  not  a  plain,  complete, 
and  adequate  remedy  at  law,  in  which 
case  suits  in  equity  are  forbidden  by 
this  section,  but  the  federal  courts  may 


administer  the  equitable  remedy  given 
by  Pub.  Acts  Mich.  1887,  No.  260. 
Grand  Rapids  &  I.  R.  Co.  v.  Sparrow 
(C.  C.  1888)  36  Fed.  210,  1  L.  R.  A. 
480. 

In  view  of  this  section  a  state  stat- 
ute authorizing  the  legal  owner  of  real 
estate  to  maintain  an  equitable  action  to 
quiet  his  title  against  another  party  in 
possession  cannot  confer  jurisdiction  of 
such  a  suit  on  a  federal  court  Giber- 
son  V.  Cook  (C.  C.  1903)  124  Fed.  986; 
Union  Pac.  R.  Co.  v.  Cunningham  (C. 
C.  1909)  173  Fed.  90. 

15.  Legal  questions.— It  is  no  objec- 
tion to  the  jurisdiction  of  equity  that 
legal  questions  are  presented  for  con- 
sideration which  might  also  arise  in  a 
court  of  law,  since,  if  the  controversy 
is  one  in  which  a  court  of  equity  only 
can  afford  adequate  relief,  its  jurisdic- 
tion is  not  affected  by  the  character  of 
the  questions  involved.  Holland  v. 
Challen  (1884)  3  Sup.  Ct.  495,  501,  110 
U.  S.  15,  28  L.  Ed.  52;  Wehner  v. 
Bauer  (C.  C.  1908)  160  Fed.  240. 

A  federal  court  of  equity  is  not  with- 
out jurisdiction  of  a  suit  expressly  au- 
thorized by  a  state  statute,  and  in 
which  equity  alone  can  afford  the  en- 
tire relief  sought  because  of  the  fact 
that  legal  questions  are  also  involved. 
New  Jersey  &  N.  C.  Land  &  Lumber 
Co.  V.  Gardner-Lacy  Lumber  Co.  (1910) 
178  Fed.  772,  102  C.  C.  A.  220,  re- 
versing order  (C.  C.  1908)  161  Fed. 
768. 

16.  Discovery.— See,  also,  notes  to  t$ 
1464,  1469,  1480,  post 

The  provisions  of  the  statute  for 
compelling  production  of  evidence  have 
removed  the  necessity  of  resorting  to 
bills  of  discovery  in  ordinary  cases, 
but  have  not  abolished  the  equitable 
remedy  of  bill  of  discovery.  Kelley  v. 
Boettcher  (1898)  85  Fed.  55,  29  C.  C. 
A.  14;  Bryant  v.  Leyland  (C.  C.  1881) 
6  Fed.  125;  Rindskopf  v.  Platto  (C.  C. 
1886)  29  Fed.  130;  Smythe  v.  Henry 
(C.  C.  1890)  41  Fed.  705;  Slater  v. 
BanweU  (C.  C.  1892)  50  Fed.  150;  Con- 
tinental Nat  Bank  v.  Heilman  (C.  C. 
1805)  66  Fed.  184;  Indianapolis  Gas 
Co.  V.  City  of  Indianapolis  (C.  C.  1898) 
90  Fed.  196;  Ryder  v.  Bateman  (C.  C. 
1898)  93  Fed.  31;  MUler  v.  Moise  (C. 
C.  1909)  168  Fed.  940;  Rosenberger 
V.  Shubert  (C.  C.  1910)  182  Fed.  411; 
Cheatham  Electric  Switching  Device  v. 
American  Automatic  Switch  Co.  (D.  C, 
11)12)  198  Fed.  496.  See,  also,  Safford 
V.  Ensign  Mfg.  Co.  (1903)  120  Fed.  480, 
56  C.  C.  A.  630;  Brown  v.  McDonald 
(1905)  133  Fed.  897,  67  C.  C.  A.  59,  68 
L.  R.  A.  462  (reversing  decree  [C.  C. 
1904]  130  Fed.  9W);  McMuUen  Lumber 
Co.  V.  Strother  (1905)  136  Fed.  295.  69 
C.  C.  A.  433;  Kurtz  v.  Brown  (1906) 
152  Fed.  372,  81  C.  C.  A.  498,  11  Ann. 
Cas.  576  (writ  of  certiorari  denied 
[1907]  27  Sup.  Ct  791,  205  U.  S.  544, 
51  L.  Ed.  923);  Bischoffsheim  v.  Same 
(C,  C.  1886)  29  Fed.  341;    Babbott  v. 
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Tewksbury  (C.  C.  1891)  46  Fed.  86; 
Walker  v.  Brown  (C.  C.  1893)  58  Fed. 
23  (decree  affirmed  [1894]  63  Fed.  204, 
11  C.  C.  A.  135);  London  Guarantee 
&  Accident  Co.  v.  Doyle  (C.  C.  1904) 
130  Fed.  719;  Utah  Const  Co.  v.  Mon- 
tana R.  Co.  (C.  C.  1906)  145  Fed.  981; 
Brown  v.  Magee  (C.  C.  1906)  146  Fed. 
765;  Same  v.  Pegram  (C.  C.  1906)  149 
Fed.  515;  Mutual  Life  Ins.  Co.  of  New 
York  V.  Griesa  (C.  C.  1907)  156  Fed. 
398  (order  reversed  Griesa  v.  Mutual 
Life  Ins.  Co.  of  New  York  [1909]  169 
Fed.  509,  94  C.  C.  A.  635,  writ  of  cer- 
tiorari denied  Mutual  Life  Ins.  Co.  of 
New  York  v.  Griesa  [1909]  30  Sup.  Ct 
400,  215  U.  S.  600,  54  L.  Ed.  344); 
Brown  v.  Palmer  (C.  C.  1907)  157  Fed. 
797;  Sugar  Beets  Product  Co.  v.  Ly- 
ons Beet  Sugar  Refining  Co.  (C.  C. 
1908)  161  Fed.  215;  Oro  Water,  Light 
&  Power  Co.  v.  City  of  Oroville  (C.  C. 
1908)  162  Fed.  975;  Brown  v.  Huey 
(C.  C.  1908)  166  Fed.  4&3  (decree  af- 
firmed Huey  V.  Brown  [1909]  171  Fed. 
641,  96  C.  C.  A.  443.  writ  of  certiorari 
denied  [1909]  30  Sup.  Ct  399,  215  U. 
S.  598,  54  L.  Ed.  343);  Miller  v.  Moise 
(C.  C.  1909)  168  Fed.  940;  Rosenberg- 
er  V.  Shubert  (C.  C.  1910)  182  Fed.  411. 

A  bill  for  the  discovery  of  assets  lies 
in  equity,  notwithstanding  the  remedy 
at  law.  Pratt  v.  Northam  (C.  C.  1828) 
Fed.  Cas.  No.  11,376. 

There  cannot  be  concurrent  jurisdic- 
tion at  law  and  in  equity  where  the 
right  and  remedy  are  the  same,  but 
equity  may  proceed  in  aid  of  the  rem- 
edy at  law  by  a  bill  of  discovery.  Bak- 
er V.  Biddle  (C.  C.  1831)  Fed.  Cas.  No. 
764. 

Where  the  aid  of  a  court  of  chancery 
is  indispensable  to  obtain  discovery  of 
the  important  facts  in  the  case,  an  ap- 
plication for  relief  can  be  sustained  in 
connection  with  such  discovery  in  the 
federal  court  notwithstanding  this  sec- 
tion. Warner  v.  Daniels  (C.  C.  1845) 
Fed.  Cas.  No.  17,181. 

The  theory  and  basis  of  a  bill  of  dis- 
covery in  equity,  in  aid  of  a  defense 
in  another  suit,  is  that  the  court  in 
which  such  other  suit  is  pending  has 
no  means  of  compelling  a  discovery 
from  the  plaintiff  therein  of  facts  ma- 
terial to  the  defense.  Heath  v.  Erie 
Ry.  Co.  (C.  C.  1872)  Fed.  Cas.  No. 
6,307.  See,  also,  Paton  v.  Majors  (C. 
C.  1891)  46  Fed.  210;  Balfour  v.  San 
Joaquin  Valley  Bank  (C.  C.  1906)  156 
Fed.  500. 

A  bill  of  discovery  may  be  maintained 
in  a  federal  court  of  equity  in  aid  of  a 
law  action  either  pending  or  in  imme- 
diate contemplation.  Mutual  Life  Ins. 
Co.  of  New  York  v.  Griesa  (C.  C.  1907) 
156  Fed.  398,  order  reversed  Griesa  v. 
Mutual  Life  Ins.  Co.  of  New  York 
(1909)  169  Fed.  509,  94  C.  C.  A.  635, 
writ  of  certiorari  denied  Mutual  Life 
Ins.  Co.  of  New  York  v.  Griesa  (1909) 
30  Sup.  Ct  400,  215  U.  S.  600,  64  L. 
Ed.  344. 
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17.  Mandamus    as    remedy^-Manda- 

mus  in  a  state  court  to  enforce  the 
conveyance  of  real  property  as  to  which 
a  clear  legal  right  is  asserted,  is  not 
such  an  adequate  remedy  at  law  as  to 
bar  the  equitable  jurisdiction  of  a  fed- 
eral court.  Provisional  Municipality  of 
Pensacola  v.  Lehman  (1893)  57  Fed. 
324,  6  C.  C.  A.  349,  distinguishing 
Smith  V.  Bourbon  Co.  (1888)  8  Sup. 
Ct.  1043,  127  U.  S.  105,  32  L.  Ed.  73. 

As  the  federal  circuit  court  can  issue 
a  writ  of  mandamus  only  in  those  cases 
in  which  it  may  be  necessary  to  the 
exercise  of  its  jurisdiction,  such  court 
may  entertain  a  bill  in  equity  in  cases 
where  mandamus  would  be  an  ample 
remedy  in  a  state  court,  if  it  is  not  a 
necessary  remedy  in  the  federal  court 
Wheeling  v.  Baltimore  (C.  C.  1862) 
Fed.  Cas.  No.  17,502. 

The  court  having  no  power  to  grant 
a  writ  of  mandamus  except  as  ancillary 
to  some  other  proceeding,  the  fact  that 
such  remedy  might  be  appropriate  to 
the  facts  alleged  in  a  bill  will  not  oust 
the  court  of  equity  jurisdiction.  Wie- 
mer  v.  Louisville  Water  Co.  (C.  C. 
1903)  130  Fed.  246. 

18.  Multiplicity  of  sults^-Equity  ju- 
risdiction will  be  sustained  when  the 
multiplicity  of  suits  will  be  saved.  Oel- 
richs  V.  Spain  (1872)  15  WalL  211. 
228,  21  L.  Ed.  43;  Reynes  v.  Dumont 
(1889)  9  Sup.  Ct.  486,  497,  130  D.  S. 
354,  32  K  Ed.  934;  Preteca  v.  Max- 
well Land  Grant  Co.  (1892)  50  Fed. 
674,  1  C.  C.  A.  607;  Sanford  v.  Poe 
(1895)  69  Fed.  546,  16  C.  C.  A.  305; 
Hayden  v.  Thompson  (1895)  71  Fed. 
60,  17  C.  C.  A.  592  (reversing  decree 
[C.  C.  1895]  67  Fed.  273);  Bailey  v. 
TUlinghast  (1900)  99  Fed.  801,  40  O. 
C.  A.  93  (affirming  decree  TilUnghast 
V.  Bailey  [C.  C.  1897]  86  Fed.  46); 
Virginia-Carolina  Chemical  Co.  v.  Home 
Ins.  Co.  of  New  York  (1902)  113  Fed. 
1,  51  C.  C.  A.  21;   Wyman  v.  Bowman 

(1904)  127  Fed.  257,  62  O.  C.  A.  189; 
Big   Six   Development  Co.   v.   Mitchell 

(1905)  138  Fed.  279,  70  O.  C.  A.  569, 
1  L.  R.  A.  (N.  S.)  332  (writ  of  certio- 
rari denied  [1905J  26  Sup.  Ct.  746,  199 
U.  S.  606,  50  L.  Ed.  330) ;  In  re  Blake 

(1906)  150  Fed.  279,  80  C.  C.  A.  167; 
The  Salton  Sea  Cases  (1909)  172  Fed. 
792,  97  C.  C.  A.  214  (writ  of  certio- 
rari denied  California  Development  Co. 
V.  New  Liverpool  Salt  Co.  [1905]  30 
Sup.  Ct.  405,  215  U.  S.  603,  54  L.  Ed. 
345) ;  Kelley  v.  T.  L.  Smith  Co.  (1912) 
196  Fed.  466.  116  O.  C.  A.  240;  Plum- 
mer  v.  Connecticut  Mut  Life  Ins.  Co. 
(C.  C.  1873).  Fed.  Cas.  No.  11,232; 
Newcomb  v.  Mutual  Life  Ins.  Co.  (C. 
C.  1879)  Fed.  Cas.  No.  10,147;  Town 
of  Mount  Zion  v.  GUlman  (C.  G.  1880) 
14  Fed.  123;  Holmes  v.  Sherwood  (C. 
C.  1881)  16  Fed.  725;  Nichols  v.  Jones 
(C.  C.  1884)  19  Fed.  855;  Scbulcn- 
berg-Boeckeler  Lumber  Co.  v.  Town  of 
Hayward  (C.  C.  1884)  20  Fed.  422; 
Dodge  V.  Briggs  (C.  C.  1886)  27  Fed. 
160;    Manchester   Fire  Assur.    Co.  y. 
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Stockton  Combined  Harvester  &  Agri- 
cultural Works  (C.  C.  1889)  38  Fed. 
378;  De  Forest  v.  Thompson  (C.  C. 
1889)  40  Fed.  375;  Chase  v.  Cannon 
(C.  O.  1891)  47  Fed.  674;  Louisville, 
N.  A.  &  C.  Ry.  Co.  v.  Ohio  Val.  Im- 
provement &  Contract  Co.  <C.  C. 
1883)  57  Fed.  42;  Pennefeather  v. 
Baltimore  Steam-Packet  Co.  (C.  C. 
1893)  58  Fed.  481;  Ulman  v.  laeger 
(C.  C.  1895)  67  Fed.  980;  Sang  Lung 
V.  Jackson  (C.  C.  1898)  85  Fed.  502; 
Bank  of  Kentucky  v.  Stone  (C.  C. 
1898)  88  Fed.  383  (decree  affirmed 
Stone  T.  Bank  of  Kentucky  [1899]  19 
Sup.  Ct.  880,  174  U.  S.  409,  43  L.  Ed. 
1027);  Interstate  Stock-Yards  Co.  v. 
IndianapoUs  U.  Ry.  Co.  (C.  C.  1900) 
99  Fed.  472;  Haverhill  Gaslight  Co.  y. 
Baker  (C.  C.  1901)  109  Fed.  694;  Mc- 
Clintock  V.  Fontaine  (C.  C.  1902)  119 
Fed.  448;  Tift  v.  Southern  Ry.  Co.  (C. 
O.  1903)  123  Fed.  789;  Wiemer  v. 
Louisville  Water  Co.  (C.  C.  1903)  130 
Fed.  246;  Mutual  Life  Ins.  Co.  v. 
Blair  (C.  C.  1904)  130  Fed.  971;  Cor- 
bin  V.  Taussig  (C.  C.  1905)  137  Fed. 
151;  South  Penn  Oil  Co.  v.  Calf  Creek 
Oil  &  Gas  Co.  (C.  C.  1905)  140  Fed. 
607;  Pere  Marquette  R.  Co.  v.  Brad- 
ford (C.  C.  1906)  149  Fed.  492;  Bige- 
low  V.  Calumet  (C.  C.  1907)  155  Fed. 
869;  Brown  v.  Allebach  (C.  C.  1907) 
156  Fed.  607;  Slater  Trust  Co.  v.  Ran- 
dolph-Macon Coal  Co.  (C.  C.  1908)  166 
Fed.  171;  McConnaughy  v.  Pennoyer 
(D.  C.  1890)  43  Fed.  339  (decree  af- 
firmed Pennoyer  V.  McConnaughy 
11891]  11  Sup.  Ct.  699,  140  U.  S.  1,  35 
L.  Ed.  363);  Corbus  v.  Alaska  Tread- 
v^ell  Gold-Min.  Co.  (D.  C.  1899)  99 
Fed.  334. 

A  court  of  equity  ought  not  to  inter- 
fere on  the  ground  of  danger  of  a  mul- 
tiplicity of  suits,  unless  it  is  clearly 
necessary  to  protect  complainant 
against  vexatious  litigation.  Hale  v. 
Allinson  (1903)  23  Sup.  Ct.  244,  253, 

188  U.  S.  56,  47  L.  Ed.  380;  Kir  wan 
V.  Murphy  (1903)  23  Sup.  Ct.  599.  603, 

189  U.  S.  35,  47  L.  Ed.  698;  U.  S.  v. 
Bitter  Root  Development  Co.  (1906) 
26  Sup.  Ct.  318,  327,  200  U.  S.  451, 
50  L.  Ed.  550;  Boise  Artesian  Hot  & 
Cold  Water  Co.  v.  Boise  City  (1909> 
29  Sup.  Ct  426,  430,  213  U.  S.  276, 
53  L.  Ed.  796;  Thomas  v.  Council 
Bluffs  Canning  Co.  (1899)  92  Fed.  422, 
34  C.  C.  A.  428;  McGuire  v.  Pensacola 
City  Co.  (1901)  105  Fed.  677,  44  C. 
C.  A.  670;  Eureka  &  K.  R.  R.  Co.  v. 
California  &  N.  Ry.  Co.  (1901)  109 
Fed.  509,  48  C.  C.  A.  517  (affirming 
decree  [C.  C.  1900]  103  Fed.  897); 
Washington  County,  Neb.,  v.  Williams 
(1901)  111  Fed.  801,  49  C.  C.  A.  621; 
Headrick  v.  Larson  (1907)  152  Fed. 
93.  81   C.    C.   A.   317;    Utz   v.   Wolf 

(1908)  159  Fed.  696.  86  C.  C.  A.  564; 
Mechanics*  Ins.  Co.  of  Philadelphia  v. 
C.  A.  Hoover  Distilling  Co.  (1909)  173 
Fed.  888,  97  C.  C.  A.  400,  32  L.  R.  A. 
(N.  S.)  940;    Buchanan  Co.  v.  Adkins 

(1909)  175  Fed.  692,  99  O.  C.  A.  246; 


Rochester  German  Ins.  Co.  of  Roches- 
ter, N.  Y.,  V.  Schmidt  (1909)  175  Fed. 
720,  99  C.  C.  A.  296  (affirming  decree 
on  rehearing  [1908]  162  Fed.  447,  89 
C.  C.  A.  333);  Scruggs  &  Echols  v. 
American  Cent.  Ins.  Co.  of  St.  Louis 
(1910)  176  Fed.  224,  100  C.  C.  A.  142, 
36  L.  R.  A.  (N.  S.)  92;  United  Cigar- 
ette Mach.  (3o.  V.  Winston  Cigarette 
Mach.  Co.  (1912)  194  Fed.  947,  114  C. 
C.  A.  583;  Schulenberg-Boeckeler  Lum- 
ber Co.  V.  Town  of  Hay  ward  (C.  C. 
1884)  20  Fed.  422;  Smythe  v.  New 
Orleans  Canal  &  Banking  Co.  (C.  C. 
1888)  34  Fed.  825  (decreo  affirmed 
Smyth  V.  New  Orleans  Canal  &  Bank- 
ing Co.  [1891]  12  Sup.  Ct.  113.  141  U. 
S.  668,  35  L.  Ed.  891);  Pacific  Exp. 
Co.  V.  Seibert  (C.  C.  1890)  44  Fed. 
310  (decree  affirmed  [1892]  12  Sup.  Ct. 
250,  142  U.  S.  339,  35  L.  Ed.  1035); 
Northern  Pac.  R.  C!o.  v.  Amacker  (C. 
C.  1891)  46  Fed.  233  (decree  affirmed 
[1892]  49  Fed.  529,  1  C.  C.  A.  345); 
Scott  V.  McFarland  (C.  C.  1895)  70 
Fed.  280  (distinguishing  Louisville,  N. 
A.  &  C.  Ry.  Co.  V.  Ohio  Val.  Improve- 
ment &  Contract  Co.  [C.  C.  1893]  57 
Fed.  42) ;  Scottish  Union,  etc.,  Ins.  Co. 
V.  J.  H.  Mohlman  Co.  (C.  C.  1896)  73 
Fed.  66;  Sulliva^  Timber  Co.  v.  City 
of  MobUe  (C.  C.  1901)  110  Fed.  186; 
Whitaker  &  Ray  Co.  v.  Roberts  (C.  C. 
1907)  155  Fed.  882;  New  Jersey  &  N. 
O.  Land  &  Lumber  Co.  v.  Gardner 
Lacy  Lumber  Co.  (C.  C.  1908)  161 
Fed.  768  (order  reversed  [1910]  178 
Fed.  772,  102  C.  C.  A.  220) ;  Hicks  v. 
Penn  Mut  Life  Ins.  Co.  (D.  C.  1914) 
210  Fed.  464. 

in.  INSTANCES  OF  ADEQUACY  OF 
REMEDIES 

l«.  Accounting.— Equity  has  jurisdic- 
tion of  a  suit  for  an  accounting  where 
the  accounts  or  transactions  involved 
are  complicated.  Reynes  v.  Dumont 
(1889)  9  Sup.  Ct  486,  497.  130  U.  8. 
354.  32  L.  Ed.  934;  Kilboum  v.  Sun- 
derland (1889)  9  Sup.  Ct.  594,  597,  130 
U.  S.  505,  32  L.  Ed.  1005;  Gunn  v. 
Brinkley  Car  Works  &  Mfg.  Co.  (1895) 
66  Fed.  382,  13  C.  C.  A.  529;  Pitts- 
burgh. C.  &  St  L,  R.  Co.  V.  Kpokuk  & 
H.  Bridge  Co.  (1895)  68  Fed.  19,  15  C. 
C.  A.  184;  City  of  New  Orleans  v. 
Fisher  (1899)  91  Fed.  574.  34  C.  C.  A. 
15  (certiorari  granted  [1899]  19  S.  Ct 
884,  174  U.  S.  802);  Randolph  v.  Tandy 
(1900)  98  Fed.  939,  39  C.  C.  A.  351; 
Fechteler  v.  Palm  Bros.  &  Co.  (Ifl04) 
133  Fed.  462,  66  C.  C.  A.  336;  McMul- 
len  Lumber  Co.  v.  Strother  (1905)  136 
Fed.  295,  69  C.  C.  A.  433;  Castle  Creek 
Water  Co.  v.  City  of  Aspen  (190C)  146 
Fed.  8,  76  C.  C.  A.  516,  8  Ann.  Cas. 
660;  Butler  Bros.  Shoe  Co.  v.  United 
States  Rubber  Co.  (1907)  156  Fed.  1, 
84  C.  C.  A.  167  (writ  of  certiorari  de- 
nied [1908]  29  S.  Ct.  686,  212  U.  S.  577, 
53  L.  Ed.  658);  Davis  v.  Bessemer  City 
Cotton  Mills  (1910)  178  Fed.  784.  102 
C.  C.  A.  232;  Morris  &  Co.  v.  Whit- 
ley (1911)  183  Fed.  764,  106  C.  C.  A. 
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206;  Hay  ward  &  Clark  v.  McDonald 
(1912)  192  Fed.  890,  113  C.  O.  A.  368; 
United  Cigarette  Mach.  Co.  v.  Winston 
Cigarette  Mach.  Co.  (1912)  194  Fed. 
947.  114  C.  C.  A.  583;  Newberry  v. 
Wilkinson  (1912)  199  Fed.  673,  118  O. 
C.  A.  Ill  (affirming:  decree  Newbery  v. 
Same  [C.  O.  1911]  190  Fed.  62);  Hat- 
ticsburg  Lumber  (Ik>.  y.  Herrick  (1914) 
212  Fed.  834,  129  C.  C.  A.  288;  Pier- 
pont  ▼.  Fowle  (C.  O.  1846)  Fed.  Caa. 
No.  11,152;  Hale  v.  Continental  Life 
Ins.  Co.  (C.  C.  1882)  12  Fed.  359; 
Gaines  v.  City  of  New  Orleans  (C.  O. 
18a3)  17  Fed.  16  (decree  reversed  City 
of  New  Orleans  v.  Christmas  [1889]  9 
S.  Ct.  745,  131  U.  S.  191,  33  L.  Ed.  99); 
Herrick  v.  Throop  (C.  C.  1885)  24  Fed. 
532;  Kerwin  v.  Hibemia  Ins.  Co.  (C.  O. 
1885)  25  Fed.  692;  Newman  v.  West- 
cott  (C.  C.  1886)  29  Fed.  49;  Church  v. 
Spiegelburg  (C.  C.  1887)  31  Fed.  601; 
Washburn  &  Moen  Mfg.  C3o.  v.  Free- 
man Wire  Co.  (C.  C.  1890)  41  Fed.  410; 
Babbott  V.  Tewksbury  (C.  C.  1891)  46 
Fed.  86;  Good  TempUrs'  Life  Ass'n  v. 
United  Life  Ins.  Ass'n  (C.  O.  1893)  59 
Fed.  220;  National  Bank  of  Commerce 
V.  Wade  (C.  C.  1897)  84  Fed.  10;  Ber- 
key  V.  Cornell  (C.  0. 1898)  90  Fed.  711; 
A.  J.  Luce  Hop  Co.  ▼.  Meeker  (C.  O. 
1901)  108  Fed.  466;  Fenno  v.  Primrose 
(C.  C.  1902)  116  Fed.  49;  American 
Spirits  Mfg.  Co.  v.  Easton  (C.  C.  1903) 
120  Fed.  440  (decree  reversed  [1903] 
129  Fed.  1004,  62  C.  C.  A.  679);  Pe- 
ters V.  Equitable  Life  Assur.  Soc.  of  the 
United  States  (C.  C.  1906)  149  Fed. 
290;  Balfour  v.  San  Joaquin  Valley 
Bank  (C.  C.  1906)  156  Fed.  500;  Hunt 
V.  O'Connor  (C.  C.  1907)  151  Fed.  707; 
Fidelity  &  Deposit  Co.  of  Maryland  v. 
Fidelity  Trust  Co.  (C.  C.  1908)  143  Fed. 
152;  Empire  Circuit  Co.  v.  Sullivan  (C. 
C.  1909)  169  Fed.  1009;  Rumbarger  v. 
Yokum  (C.  C.  1909)  174  Fed.  55;  Mor- 
ris &  Co.  V.  Whitley  (C.  O.  1910)  182 
Fed.  286  (decree  reversed  [1911]  183 
Fed.  764.  106  C.  C.  A.  206);  Jeflferson 
Fire  Ins.  Co.  v.  Bierce  &  Sage  (O.  C. 
1910)  183  Fed.  588;  U.  S.  v.  Harsha  (0. 
C.  1911)  188  Fed.  759. 

A  court  of  equity  has  no  jurisdiction 
of  a  bill  by  an  insured  under  a  tontine 
policy  against  the  insurance  company 
for  an  accounting.  Hunton  v.  Equitable 
Life  Assur.  Soc.  of  the  United  States 
(C.  O.  1891)  45  Fed.  661;  Ever  son  ▼. 
Equitable  Life  Assur.  Co.  (O.  C.  1895) 
68  Fed.  258  (decree  affirmed  [1896]  71 
Fed.  570.  18  C.  C.  A.  251);  Peters  v. 
Equitable  Life  Assur.  Soc.  of  the  Unit- 
ed States  (C.  0.  1906)  149  Fed.  290. 

20.  Administration  of  estates  of  dece- 
dents or  Incompetents.— The  creditor  of 
a  deceased  person  may  go  into  a  court 
of  equity  for  a  discovery  of  assets  and 
the  payment  of  his  debt,  and  he  will  not 
be  turned  back  to  a  court  of  law  to  es- 
tablish the  validity  of  his  claim.  Ken- 
nedy V.  Creswell  (1879)  101  U.  S.  641, 
646,  25  L.  Ed.  1075;  Johnson  v.  Pow- 
ers (C.  C.  1882)  13  Fed.  315.    See,  also, 

(197G) 


Hale  V.  Tyler  (O.  O.  1902)  115  Fed. 
833. 

The  federal  court  is  vested  with  the 
general  equity  jurisdiction  over  admin- 
istrationa*  exercised  by  the  Engliah 
Court  of  Chancery  at  the  adoption  of 
the  federal  Constitution  and  the  Judi- 
ciary Act.  Schurmeier  v.  Connecticut 
Mut  Life  Ins.  Co.  (1905)  137  Fed.  42, 
69  C.  C.  A.  22;  Underground  Electric 
Rys.  Co.  of  London  v.  Owsley  [19091 
176  Fed.  26,  99  C.  C.  A.  500  (affirming 
order  [C.  C.  1909]  169  Fed.  671);  John- 
son y.  Johnson  ^.  C.  1915)  225  Fed. 
413. 

A  suit  against  an  administrator,  ex- 
ecutor, or  guardian  in  reference  to  the 
proper  execution  of  his  duty  is  equitable 
in  its  nature,  for  such  persons  are  con- 
sidered as  trustees.  Green  v.  Creigh- 
ton  (1859)  23  How.  90,  16  L.  Ed.  419; 
Pulver  V.  Leonard  (C.  0.  1909)  176 
Fed.  586. 

Suit  cannot  be  maintained  on  the 
equity  side  of  a  federal  court  to  en- 
force a  purely  legal  demand  merely  be- 
cause the  demand  is  against  the  estate 
of  a  deceased  person.  Walker  v. 
Brown  (1894)  63  Fed.  204,  11  C.  C.  A 
135,  affirming  (C.  C.  1893)  68  Fed.  23. 
and  decree  reversed  (1897)  17  S.  Ct 
453, 165  U.  S.  654,  41  L.  Ed.  865.  See, 
also,  Thiel  Detective  Service  Co.  v. 
McClure  (C.  C.  1904)  130  Fed.  55. 

Ordinarily  a  bill  in  equity  will  not 
lie  to  compel  a  personal  representatives 
to  satisfy  a  debt  of  their  decedent, 
since  the  remedy  at  law  is  adequate. 
Bedford  Quarries  Co.  v.  Thomlinson 
•(1899)  95  Fed.  208,  36  C.  C.  A.  272. 

A  bill  in  equity  to  compel  personal 
representatives  to  satisfy  a  debt  of 
their  decedent  will  not  lie  in  a  federal 
court  for  the  reason  that  in  general  the 
administration  of  the  estates  of  de- 
ceased persons  is  left  to  the  local  law. 
Id. 

An  action  against  a  legatee  in  his 
lifetime,  in  which  action  only  a  money 
judgment  without  discovery  or  account- 
ing was  asked,  is  properly  brought  at 
law.  Miller  v.  Steele  (1907)  153  Fed. 
714,  82  C.  O.  A.  572. 

Federal  courts  sitting  as  courts  of 
chancery  may  entertain  bills  to  set  aside 
wills.  Palmer  v.  Bradley  (1907)  154 
Fed.  311,  83  C.  C.  A.  231  affirming 
judgment  (C.  C.  1905)  142  Fed.  193, 
and  writ  of  certiorari  denied  (1908)  28 
Sup.  Ct.  759,  209  U.  S.  54a  52  L.  Ed. 
921. 

If  fraud  is  charged  against  execu- 
tors in  proving  a  will,  and  acting  under 
it,  and  notice  of  such  fraud  before  their 
purchase  of  the  property  is  alleged 
against  the  other  defendants,  a  suit  at 
law  could  not  give  adequate  relief. 
Gaines  v.  Mausseaux  (C.  C.  1871)  Fed. 
Cas.  No.  5,176. 

Federal  courts  of  equity  will  not  as- 
sume the  general  administration  of  an 
estate,  but  will  require  the  executor  to 
account  de  novo  to  ascertain  the  sbari 


Ch.ll) 


THE  JUDICIAL  CODE) 


§  1244 


due   the  legatee.     PuUiam  v;   Pulliam 
(C.  C.  1879)  10  Fed.  23. 

Community  of  interest  prevents  an  ac- 
tion at  law  between  executors.  Ran- 
som v.  Geer  (C.  0.  1882)  12  Fed. 
607. 

A  creditor  of  an  estate  is  not  such  a 
cestui  que  trust  of  the  administrator 
as  will  entitle  him  to  maintain  a  bill 
in  equity  in  the  federal  courts  for  the 
purpose  of  securing  accounting  by  the 
administrator  and  payment,  merely  on 
the  ground  of  the  trust  relation,  un- 
aided by  averments  of  fraud,  malad- 
ministration, or  nonadministration. 
Walker  v.  Brown,  (O.  C.  1893)  58  Fed. 
23. 

A  bill  by  a  legatee  against  an  execu- 
tor, to  recover  a  legacy  claimed  by  him 
to  be  void  under  the  state  law,  is  with- 
in the  equitable  jurisdiction  of  the  fed- 
eral courts.  Domestic  &  Foreign  Mis- 
sionary Soc.  of  Protestant  Episcopal 
Church  in  United  States  of  America  v. 
Gaither  (C.  C.  1894)  62  Fed.  422. 

The  federal  courts  have  jurisdiction, 
of  suits  by  creditors  to  charge  heirs, 
devisees,  and  legatees,  to  the  extent  of 
the  assets  taken  by  descent  or  devise, 
with  ancestral  debts.  Continental  Nat. 
Bank  v.  Heilman  (C.  C.  1897)  81  Fed. 
36,  decree  affirmed  (1898)  86  Fed.  514, 
30  C.  C.  A.  232. 

A  federal  court  has  jurisdiction  of  a 
suit  brought  by  a  creditor  to  adminis- 
ter the  assets  of  a  deceased  person, 
where  the  necessary  diversity  of  citi- 
zenship exists  between  the  parties. 
Hampton  Lumber  Co.  v.  Ward  (C.  C. 
1899)  95  Fed.  3.  See  Lawrence  v.  Nel- 
son (1892)  12  Sup.  Ct  440,  443,  143 
U.  S.  215.  36  L.  Ed.  130;  Hayes  v. 
Pratt  (1893)  13  Sup.  Ct.  503,  507,  147 
U.  S.  557,  37  L.  Ed.  279. 

Since  the  federal  Courts  in  equity 
have  jurisdiction  of  the  High  Court  of 
Chancery  at  the  adoption  of  the  Con- 
stitution, such  courts  have  no  juris- 
diction of  pure  probate  proceedings 
quasi  in  rem  establishing  succession  of 
a  decedent's  property,  which  was  then 
within  exclusive  jurisdiction  of  eccle- 
siastical courts.  Underground  Electri- 
cal Rys.  Co.  of  London,  Limited,  v.  Ows- 
ley (C.  C.  1909)  169  Fed.  671,  order  af- 
firmed (1909)  176  Fed.  26,  99  C.  C.  A. 
600. 

A  person  entitled  to  a  distributive 
share  of  the  estate  of  a  deceased  per- 
son may  maintain  a  suit  in  a  federal 
court  against  the  administrator  con- 
cerning his  right  to  such  share.  Pul- 
ver  V.  Leonard  (O.  C.  1909)  176  Fed. 
586. 

A  federal  court  of  equity  held  to  have 
jurisdiction  to  determine  the  validity 
of  an  assignment  of  an  interest  in  a 
distributive  share  of  an  estate,  and  to 
make  such  decree  as  would  establish 
the  rights  of  the  assignee,  which  might 
be  recognized  and  enforced  by  the  pro- 
bate court  Gatzert  v.  Lucey  (D.  C. 
1914)  218  Fed.  395. 


21.  Agency.— The  relation  between 
principal  and  agent,  being  fiduciary  in 
its  character,  may  in  itself  confer  ju- 
risdiction in  equity  in  proper  cases. 
Hayward  &  Clark  v.  McDonald  (1912) 
192  Fed.  890,  113  C.  C.  A.  368.  See 
Morris  &  Co.  v.  Whitley  (1911)  183 
Fed.  764,  106  C.  C.  A.  206. 

Negligence  or  misconduct  of  an  agent 
or  attorney,  resulting  in  a  loss,  is  not 
a  subject  of  equity  jurisdiction,  there 
being  an  adequate  remedy  at  law.  Vose 
v.  Philbrook  (C.  C.  1844)  Fed.  Cas. 
No.  17,010;  Marsh  v.  Whitmore  (C.  O. 
1872)  Fed.  Cas.  No.  9,122. 

Where  an  importer  obtains  judg- 
ments, in  the  name  of  his  agent,  against 
a  collector,  for  an  excess  of  duties  col- 
lected on  goods  imported  in  the  name 
of  such  agent,  and  the  agent  refuses  to 
assign  the  judgments  to  his  principal, 
the  latter  has  no  adequate  remedy  at 
law,  and  a  court  of  equity  has  juris- 
diction to  compel  such  assignment 
Burke  v.  Davis  (0.  C.  1894)  63  Fed. 
456. 

22.  Associations.— A  suit  against  a 
society  consisting  of  numerous  mem- 
bers, who  are  constantly  changing  and 
whose  property  is  held  in  common,  may 
properly  be  brought  in  equity,  as  the 
remedy  at  law  would  be  inadequate. 
Society  of  Shakers  v.  Watson  (1895) 
68  Fed.  730,  15  C.  C.  A.  632,  motion 
to  file  bill  of  review  denied  (1896)  77 
Fed.  512,  23  C.  C.  A.  263. 

23.  Award.- As  a  legal  defense  would 
not  be  an  adequate  remedy  where  mis- 
conduct in  making  an  award  is  charg- 
ed, a  court  of  equity  would  have  juris- 
diction of  a  bill  to  set  it  aside.  Hart- 
ford Fire  Ins.  Co.  v.  Bonner  Mercantile 
Co.  (C.  C.  1890)  44  Fed.  151,  11  L. 
R.  A.  623,  decree  modified  (1893)  56 
Fed.  378,  5  C.  C.  A.  524.  See,  also. 
North  British  &  Mercantile  Ins.  Co.  v. 
Lathrop  (1895)  70  Fed.  429,  17  C.  C. 
A.  175;  Continental  Ins.  Co.  v.  Garrett 
(1903)  125  Fed.  589,  60  C.  C.  A.  395; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Elliott 
(C.  C.  1893)  56  Fed.  772. 

24.  Bank  deposits.— The  principal's 
rights  to  the  agent's  bank  deposits  are 
enforceable  only  by  a  bill  in  equity, 
for  there  is  no  privity  of  contract  be- 
tween the  principal  and  the  bank.  Cen- 
tral National  Bank  of  Baltimore  v. 
Connecticut  Mut.  Life  Ins.  Co.  (1881) 
104  U.  S.  54,  26  L.  Ed.  693;  San  Diego 
County  V.  California  Nat.  Bank  (C.  C. 
1892)  52  Fed.  59.  And  see  Cecil  Nat. 
Bank  v.  Thurber  (1894)  59  Fed.  913, 
8  C.  C.  A.  365;  Hawkeye  Gold  Dredg- 
ing Co.  V.  State  Bank  of  Iowa  Falls 
(C.  C.  1907)  157  Fed.  253,  decree  re- 
versed State  Bank  of  Iowa  Falls  v. 
Hawkeye  Gold  Dredging  Co.  (1910) 
177  Fed.  164,  100  C.  C.  A.  626. 

25.  Bankruptcy.— A  suit  by  the  trus- 
tee of  a  bankrupt  to  recover  a  money 
judgment  for  the  value  of  property 
transferred  to  defendant  is  not  main- 
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tainable  in  equity.  Warmath  v. 
O'Daniel  (1908)  159  Fed.  87,  86  C.  O. 
A.  277;  Gray  v.  Beck  (D.  O.  1881)  6 
Fed.  595. 

An  ordinary  suit  to  recover  a  voidable 
preference,  is  not  cognizable  in  equity, 
but  one  to  recover  property  fraudiient- 
ly  transferred,  is  within  the  equity 
jurisdiction.  Simpson  v.  Western 
Hardware  &  Metal  Go.  (D.  O.  1915) 
227  Fed.  304. 

26.  Breach  of  contract.— A  bill  alleg- 
ing the  existence  of  a  contract  by  which 
plaintiff  was  to  construct  a  railroad  for 
defendant,  and  its  breach  by  defendant 
in  refusing  to  allow  plaintiff  to  pro- 
ceed in  its  -execution,  states  no  ground 
for  relief  in  equity,  but  the  remedy  is 
by  action  at  law  for  damages.  Strang 
V.  Richmond.  P.  &  O.  R.  Co.  (1900)  101 
Fed.  511,  41  C.  O.  A.  474. 

A  federal  court  of  equity  cannot  en- 
tertain a  suit  to  recover  a  money  judg- 
ment for  damages  for  breach  of  a  con- 
tract merely  because  such  contract  con- 
tained a  provision  giving  the  complain- 
ant the  right  to  inspect  the  defendant's 
books.  India  Rubber  Co.  v.  Consolidat- 
ed Rubber  Tire  Co.  (C.  C.  1902)  117 
Fed.  354.  And  so  where  the  party  may 
be  adequately  compensated  by  damages 
at  law,  equity  will  not  enjoin  a  viola- 
tion of  the  contract  Burdon  Cent. 
Sugar  Refining  Co.  v.  Leverich  (C.  C. 
1888)  37  Fed.  67;  James  T.  Hair  Co. 
v..  Huckins  (1893)  56  Fed.  366,  5  O. 
C.  A.  522. 

27.  Cancellation  of  Instruments.— A 
receipt  in  full,  in  the  nature  of  a  re- 
lease, but  not  under  seal,  may  be  avoid- 
ed at  law  in  a  federal  court  for  fraud 
inducing  the  settlement  pursuant  to 
which  it  was  given,  and  does  not  en- 
title the  maker  to  resort  to  equity  for 
its  cancellation.  Jaffrey  v.  Bear  (C.  C. 
1890)  42  Fed.  669;  Such  v.  Bank  of 
State  of  New  York  (C.  C.  1904)  127 
Fed.  450. 

Where  bonds  of  a  corporation  were 
procured  to  be  issued  by  fraud,  the  cor- 
poration may  maintain  a  suit  in  equity 
against  holders  for  their  cancellation, 
though  the  fraud  might  be  pleaded  as  a 
defense  at  law.  Louisville,  N.  A.  & 
C.  Ry.  Co.  V.  Ohio  Valley  Improvement 
&  Contract  Co.  (C.  C.  1893)  57  Fed. 
42;  Pere  Marquette  R.  Co.  v.  Bradford 
(C.  C.  1906)  149  Fed.  492. 

A  federal  court  of  equity  has  juris- 
diction of  a  suit  for  the  cancellation  of 
a  note  alleged  to  have  been  obtained 
from  complainant  by  fraud,  the  remedy 
at  law  not  being  plain,  adequate,  and 
complete.  Manning  v.  Berdan  (C.  C. 
1905)  135  Fed.  159.  Of  a  suit  to  set 
aside  a  contract  alleged  to  have  been 
procured  by  fraud,  where  the  bill  prays 
an  injunction  to  prevent  defendant  from 
deriving  benefit  from  the  contract  pend- 
ing the  determination  of  the  question 
of  fraud.  Patton  v.  GlaU  (C.  C.  1893) 
66  Fed.  367. 

To  cancel  a  contract  alleged  to  be  a 
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violation  of  the  Sherman  anti-trust  law. 
Chalmers  Chemical  Co.  v.  Chadeloid 
Chemical  Co.  (C.  O.  1909)  175  Fed. 
995.  To  decree  rescission  of  a  con- 
tract, where  the  injury  caused  by  a 
breach  is  irreparable  and  damages  are 
wholly  inadequate.  Dixie  Cotton  Pick- 
er Co.  V.  Bullock  (C.  C.  1911)  188  Fed. 
921.  To  rescind  a  sale  of  stock  of  a 
corporation,  to  recover  the  price,  and 
relieve  the  purchaser  from  liability  on 
account  of  the  stock.  Farwell  v.  Colon- 
ial Trust  Co.  (1906)  147  Fed.  480,  78 
C.  C.  A.  22.  To  set  aside  a  settlement 
and  reform  a  deed  given  in  pursuance 
thereof,  because,  of  mutual  mistake  or 
fraud,  though  there  may  be  a  concur- 
rent remedy  at  law  on  the  covenants. 
Hancock  v.  Cossett  (C.  C.  1889)  45 
Fed.  754.  To  set  aside  a  recorded  deed, 
the  invalidity  of  which  does  not  ap- 
pear on  its  face,  and  must  be  establish- 
ed by  matters  dehors  the  deed.  South- 
ern Ry.  Co.  V.  North  Carolina  R.  Co. 
(C.  C.  1897)  81  Fed.  595.  See.  also, 
Kilgore  v.  Norman  (C.  C.  1902)  119 
Fed.  1006.  To  set  aside  a  debtor's 
fraudulent  deed.  Orendorf  v.  Budlong 
(C.  C.  1882)  12  Fed.  24.  Or  a  Ux 
deed.  Read  v.  Dingess  (C.  C.  A.  1894) 
60  Fed.  21;  Ritchie  v.  Sayers  (0.  0. 
1900)  100  Fed.  520. 

And  has  jurisdiction  of  a  suit  for 
the  cancellation  of  a  forged  note 
brought  against  the  payee,  who  is  at- 
tempting to  negotiate  the  same,  where 
under  the  state  statute  an  action  to 
recover  on  said  note  will  not  be  barred 
for  more  than  11  years.  Schmidt  v. 
West  (C.  C.  1900)  104  Fed.  272.  But 
will  not  entertain  a  bill  for  the  can- 
cellation of  a  contract  unless  it  appears 
therefrom  that  its  interference  is 
necessary  to  prevent  an  injury  for 
which  there  is  no  complete  and  ade- 
quate remedy  at  law.  San  Diego  Flume 
Co.  V.  Souther  (1898)  90  Fed.  164,  32 
C.  C.  A.  548.  See,  also.  United  States 
Bank  v.  Lyon  County  (C.  C.  1891)  46 
Fed.  614;  Sunset  Telephone  &  Tele- 
graph Co.  V.  Williams  (1908)  162  Fed. 
301,  89  C.  C.  A.  281,  22  L.  R  A.  (N. 
S.)  374.  Or  a  note  given  through  mis- 
take of  facts  into  which  the  agent  of 
the  maker  was  led,  without  laches  on 
his  part,  and  without  fraud  on  the  part 
of  the  agent  of  the  payee.  Morse  Arms 
Mfg.  Co.  Y.  Winchester  Repeating  Arms 
Co.  (O.  C.  1887)  33  Fed.  170. 

28.  —  Insuranco  polioyw— A  suit  in 
equity  cannot  be  maintained  in  a  fed- 
eral court  for  the  cancellation  of  a 
life  insurance  policy  on  the  ground  that 
it  was  obtained  by  fraud,  where  the  bill 
is  not  filed  until  after  the  death  of  the 
insured.  Mutual  Life  Ins.  Co.  of  New 
York  V.  Griesa  (C.  C.  1907)  156  Fed. 
898,  order  reversed  Griesa  v.  Mutual 
Life  Ins.  Co.  of  New  York  (1909)  169 
Fed.  609,  94  C.  C.  A.  635,  writ  of  cer- 
tiorari denied  Mutual  Life  Ins.  Co.  of 
New  York  v.  Griesa  (1909)  30  a  Ct 
400,  215  U.  S.  600,  54  L.  Ed.  344.    See 
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Cable  V.  United   States  Life  Ins.   Co. 

(1903)  24  Sup.  Ct.  74,  191  U.  S.  288, 
48  L.  Ed.  188;  Rigrgs  v.  Union  Life 
Ins.  Co.  of  Indiana  (1004)  129  Fed.  207, 
63  C.  O.  A.  365  (reversing  order  Union 
Life  Ins.  Co.  v.  Riggs  [C.  0.  1903]  123 
Fed.  812,  and  writ  of  certiorari  denied 
Fidelity  Mut.  Life  Ins.  Co.  v.  Riggs 
[1904]  24  S.  Ct  860,  194  U.  S.  637, 
48  L.  Ed.  1161) ;  -rTJtna  Life  Ins.  Co.  v. 
Smith  (C.  C.  1806)  73  Fed.  318.  And 
compare  United  States  Life  Ins.  Co.  in 
City  of  New  York  v.  Cable  (1000)  98 
Fed.  761,  39  C.  C.  A.  264;  Mutual  Life 
Ins.  Co.  V.  Pearson  (C.  C.  1902)  114 
Fed.  395;  Mutual  Life  Ins.  Co.  v. 
Blair  (C.  C.  1904)  130  Fed.  971. 

The  fact  that  an  action  at  law  on  a 
policy  will  be  brought  in  a  state  court 
does  not  render  the  remedy  of  the  com- 
pany at  law  in  the  federal  court  so  in- 
adequate that  a  suit  may  be  btought  in 
equity  to  avoid  the  policy,  where  the 
company  has  the  right  to  remove  the 
action  at  law  from  the  state  court. 
Riggs  V.  Union  Life  Ins.  Co.  of  Indiana 

(1904)  129  Fed.  207,  63  C.  C.  A.  365, 
reversing  order  Union  Life  Ins.  Co.  v. 
Riggs  (C.  C.  1903)  123  Fed.  312,  and 
writ  of  certiorari  denied  Fidelity  Mut. 
Life  Ins.  Co.  v.  Riggs  (1904)  24  S.  Ct. 
860, 194  U.  S.  637,  48  L.  Ed.  1161. 

The  fact  that  the  license  of  a  com- 
pany to  do  business  in  the  state  in 
which  an  action  at  law  is  to  be  com- 
menced will  be  revoked,  if  the  company 
removes  that  action  to  a  federal  court, 
does  not  render  its  remedy  at  law  in 
the  federal  court  in  an  action  on  the 
policy  claimed  to  have  been  procured  by 
fraud  so  inadequate  as  to  give  that 
court  jurisdiction  in  equity  of  a  suit  to 
cancel  the  policy.    Id. 

Before  a  loss  under  a  policy  of  in- 
surance, the  company  which  issued  it 
has  no  adequate  remedy  at  law  for 
fraud,  false  representation,  or  conceal- 
ments which  procured  its  issue,  and  a 
federal  court  has  jurisdiction  in  equity 
of  a  suit  for  the  surrender  and  cancel- 
lation of  the  policy.    Id. 

A  court  of  equity  will  not  set  aside 
a  contract  for  life  insurance  during  the 
life  of  the  assured,  on  the  ground  that 
it  has  been  forfeited  and  rendered  void 
by  something  not  appearing  on  the  face 
of  the  policy.  Connecticut  Mut.  Life 
Ins.  Co.  V.  Bear  (C.  C.  1886)  26  Fed. 
582. 

A  suit  in  equity  cannot  be  sustained 
to  cancel  an  insurance  policy,  on  the 
l^round  of  fraudulent  misrepresenta- 
tions which  would  be  a  defense  to  an 
action  at  law  on  the  policy.  Insur- 
ance Co.  V.  Bailey  (1871)  13  Wall.  616, 
622,  20  L.  Ed.  501;  JEtna  Life  Ins.  Co. 
V.  Smith  (C.  C.  1896)  73  Fed.  318. 

29.  Civil  rights.— The  equity  jurisdic- 
tion of  the  federal  courts  cannot  take 
coirnizance  of  a  suit  by  a  colored  per- 
son, on  behalf  of  himself  and  others 
sunilarly  situated,  against  the  officers 
of  the  state  of  which  he  and  such  others 


are  citizens,  to  restrain  such  officers 
from  acting  imder  a  statute  of  that 
state,  claimed  to  violate  the  constitution 
by  abridging  or  denying  his  right  to 
vote,  since  he  has  an  adequate  remedy 
at  law.  Gowdy  v.  Green  (C.  C.  1896) 
69  Fed.  865,  appeal  dismissed  (1897) 
17  S.  Ct.  994,  41  L.  Ed.  1179. 

30.  Cloud   on    title   to    personalty.— 

District  Court  may  take  jurisdiction 
of  a  bill  to  remove  a  cloud  upon  title 
to  personal  property.  Thompson  v. 
Emmett  Irr.  Dist  (C.  C.  A.  1915)  227 
Fed.  560. 

31.  Cloud  on  title  to   real   estate.^ 

Generally  speaking,  a  suit  to  quiet  title 
cannot  be  maintained  in  the  federal 
courts  by  one  not  in  possession  against 
one  in  possession  because  there  is  an 
adequate  remedy  at  law;  but  in  excep- 
tional cases  the  rule  does  not  apply. 
Stuart  V.  Union  Pac.  R.  Co.  (1910)  178 
Fed.  753,  103  C.  C.  A.  89,  decree  affirm- 
ed (1913)  33  S.  Ct.  338,  227  V.  S.  342. 
See,  also.  Graves  v.  Ashbum  (1909)  30 
S.  Ct.  108,  215  U.  S.  331,  54  L.  Ed.  217; 
Northern  Pac.  R.  Co.  v.  Amacker 
(1892)  49  Fed.  529,  1  C.  C.  A.  345, 
affirming  (C.  C.  1891)  46  Fed.  233; 
Little  Rock  Junction  Ry.  v.  Burke 
(1805)  66  Fed.  83,  13  C.  O.  A.  341; 
Douglas  Co.  v.  Tennessee  Lumber  Mfg. 
Co.  (1902)  118  Fed.  438,  55  C.  C.  A. 
254;  Northern  Pac.  R.  Co.  v.  Cannon 
(C.  C.  1891)  46  Fed.  224;  Morrison  v. 
Marker  (C.  C.  1899)  93  Fed.  692; 
Adoue  v.  Strahan  (C.  C.  1899)  97  Fed. 
691;  Green  v.  Turner  (C.  C.  1899)  98 
Fed.  756;  Miller  v.  Ahrens  (C.  C.  1907) 
150  Fed.  644;  Norton  v.  Whiteside  (C. 
C.  1911)  188  Fed.  356,  decree  modified 
Whiteside  v.  Norton  (1913)  205  Fed.  5. 
Equity  has  jurisdiction  of  a  bill  to  re- 
move a  cloud  upon  the  title  to  real  es- 
tate where  both  the  legal  title  and  pos- 
session in  complainant  are  shown  by 
the  bill.  See,  also,  Orton  v.  Smith 
(1855)  18  How.  263,  265, 15  L.  Ed.  393; 
Frost  V.  Spitley  (1887)  7  Sup.  Ct.  1129, 
1131,  121  U.  S.  556,  30  L.  Ed.  1010; 
Fussell  V.  Gregg  (1885)  5  Sup.  Ct  631, 
633, 113  U.  S.  550,  28  L.  Ed.  993;  Peck 
V.  Ayers  &  Lord  Tie  Co.  (1902)  116 
Fed.  273,  53  C.  C.  A.  551;  Kellar  v. 
Craig  (1903)  126  Fed.  630,  61  C.  C. 
A.  366;  New  Jersey  &  N.  C.  Land  & 
Liunber  Co.  v.  Gardner-Lacy  Lumber 
Co.  (1910)  178  Fed.  772,  102  C.  C.  A. 
220,  reversing  order  (C.  C.  1908)  161 
Fed.  768;  Allen  v.  Halliday  (C.  C. 
1885)  25  Fed.  688,  appeal  dismissed 
(1890)  11  S.  Ct.  1015,  140  U.  S.  667; 
Grand  Rapids  &  I.  R.  Co.  v.  Sparrow 
(C.  C.  1888)  36  Fed.  210,  1  L.  R.  A. 
480;  Southern  Pac.  R,  Co.  v.  Goodrich 
(C.  C.  1893)  57  Fed.  879.  880;  Morri- 
son V.  Marker  (C.  C.  1899)  93  Fed. 
692;  Greenfield  v.  United  States  Mortg. 
Co.  of  Scotland  (C.  C.  1904)  133  Fed. 
784;  Klenk  v.  Byrne  (C.  C.  1906)  143 
Fed.  1008;  Wilmore  Coal  Co.  v.  Brown 
(O.  0.  1906)  147  Fed.  931,  decree  af- 
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firmed  Brown  v.  Wilmore  Goal  Co. 
(1907)  153  Fed.  143,  82  C.  O.  A.  295, 
writ  of  certiorari  denied  Brown  v.  Will- 
more  Coal  Co.  (1908)  28  S.  Ct.  758, 
209  U.  S.  546,  52  L.  Ed.  920;  Miller 
V.  Ahrens  (C.  O.  1907)  150  Fed.  644; 
Stockton  V.  Oregon  Short  Line  R.  Co. 
(C.  C.  1909)  170  Fed.  627;  Woods  v. 
Woods  (C.  C.  1910)  184  Fed.  159. 

To  sustain  a  suit  in  equity  to  quiet 
title  in  a  federal  court,  when  complain- 
ant is  out  of  possession,  the  land  must 
be  unoccupied  land,  so  that  complainant 
is  without  an  adequate  remedy  at  law. 
Pacific  Coal  &  Transportation  Co.  v. 
Pioneer  Mining  Co.  (1913)  205  Fed. 
577, 123  C.  C.  A.  593;  Ennis-Brown  Co. 
V.  Central  Pac.  Ry.  Co.  (D.  O.  1915) 
228  Fed.  46. 

A  court  of  equity  is  without  jurisdic- 
tion of  a  suit  to  quiet  title,  where  nei- 
ther complainant  nor  his  grantors  ever 
had  possession  of  the  land,  and  the  real 
purpose  of  the  suit  is  to  determine  the 
title.  McGuire  v.  Pensacola  City  Co. 
(1901)  105  Fed.  677,  44  C.  C.  A.  670; 
Campbell  v.  Farmers'  Mfg.  Co.  (D.  C. 
1913)  203  Fed.  571.  See,  also,  John- 
ston V.  Corson  Gold  Min.  Co.  (1907) 
157  Fed.  145,  84  C.  C.  A.  593,  15  L. 
R.  A.  (N.  S.)  1078;  Buchanan  Co.  ▼. 
Adkins  (1909)  175  Fed.  692,  99  C.  C. 
A.  246;  New  Jersey  Land  &  Lumber 
Co.  V.  Gardener-Lacy  Lumber  Co.  (C. 
C.  1911)  190  Fed.  861. 

A  bill  to  quiet  title  against  a  single 
adverse  claimant  must  aver  that  com- 
plainant's title  has  been  successfully 
tried  at  law  at  least  once.  Boston  & 
M.  Consol.  Copper  &  Silver  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  (1903) 
23  S.  Ct  434,  188  U.  S.  632,  47  L.  Ed. 
626;  Id.,  23  S.  Ct  440,  188  U.  S.  645, 
47  L.  Ed.  634. 

Where  a  plaintiff  in  ejectment  claims 
title  through  a  deed  and  a  patent  valid 
OQ  their  face,  but  in  fact  void,  the  deed 
being  forbidden  by  statute,  and  the  pat- 
ent being  subsequent  to  another  patent 
for  the  same  land,  a  court  of  equity  has 
jurisdiction  of  a  bill  to  enjoin  the  prose- 
cution of  the  action  of  ejectment,  to 
cancel  such  deed  and  patent,  and  to 
compel  discovery,  the  remedy  at  law 
not  being  adequate.  Smythe  y.  Henry 
(C.  C.  1890)  41  Fed.  705. 

The  federal  court  had  no  jurisdiction 
of  the  suit  to  remove  a  cloud  consisting 
of  decree  of  a  state  court  Little  Rock 
Junction  Ry.  v.  Burke  (1895)  66  Fed. 
83,  13  C.  C.  A.  341. 

Relief  in  equity  cannot  be  had,  in 
Maine,  to  remove  a  cloud  from  the  tide 
to  land,  caused  by  an  invalid  levy,  inas- 
much as  a  plain,  adequate,  and  complete 
remedy  at  law  is  provided  by  Rev.  St. 
Me.  c.  104,  §  6.  Gray  v.  Call  (C.  O. 
1878)  Fed.  Cas.  No.  5,712. 

32.  Con  version  .F-A  suit  against  a 
bank  for  the  value  of  goods  wrongfully 
pledged  to  it,  and  sold  by  the  bank,  is 
not  cognizable  in  equity  on  the  theory 
that  the  goods  were  impressed  with  a 
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trust  of  which  the  bank  had  notice,  when 
complainants  do  not  attempt  to  trace 
the  proceeds  into  any  particular  fund, 
but  seek  a  decree  which  will  bind  all 
the  bank's  property,  as  a  judgment  at 
law  would.  Cecil  Nat  Bank  v.  Thnrber 
(1894)  59  Fed.  913,  8  C.  C.  A  365,  re- 
versing Thurber  v.  Cecil  Nat  Bank  (G. 
C.  1892)  52  Fed.  513.   ' 

33.  Construction   of   instrunents^A 

court  of  law  can  decide  what  is  tne 
proper  construction  to  place  upon  a 
deed.  McAlpine  v.  Tourtelotte  (0.  (X 
1885)  24  Fed.  69. 

34.  Eminent  domain.— A  proceeding 
for  the  assessment  of  damages  for  the 
taking  of  private  property  for  public 
use  is  one  of  law.  It  possesses  none  of 
the  essential  elements  of  a  suit  in  equi- 
ty. Cherokee  Nation  v.  Southern  Kan. 
R.  Co.  (1890)  10  Sup.  Ct  965,  969, 135 
U.  S.  641,  34  L.  Ed.  295. 

Equity  will  interfere  to  protect  prop- 
erty owner  where  the  remedy  at  law  i» 
inadequate.  D.  M.  Osborne  &  Co.  v. 
Missouri  Pac.  Ry.  Co.  (1893)  13  S.  CL 
299,  147  U.  S.  248,  37  L.  Ed.  155,  af- 
firming decree  (C.  C.  1889)  37  Fed.  830. 
See,  also,  Blodgett  v.  Northwestern  El 
R,  Co.  (1897)  80  Fed.  601,  26  C.  0.  A 
21;  Bass  v.  Metropolitan  West  Side 
El.  R.  Co.  (1897)  82  Fed.  857,  27  C. 
C.  A.  147,  39  L.  R.  A.  711;  Davis  v. 
Port  Arthur  Channel  &  Dock  Co. 
(1898)  87  Fed.  512,  31  O.  C.  A  99; 
City  of  Terre  Haute  v.  Farmers'  Loan 
&  Trust  Co.  (1900)  99  Fed.  838,  40  C. 
C.  A.  117;  General  Electric  By.  Co.  v. 
Chicago,  I.  &  L.  Ry.  Co.  (1901)  107 
Fed.  771,  46  C.  C.  A.  629;  Black  Hills 
&  N.  W.  Ry.  Co.  V.  Tacoma  Mill  Co. 
(1904)  129  Fed.  312,  63  C.  C.  A  544 
(writ  of  certiorari  dismissed  Tacoma 
Mill  Co.  V.  Black  Hills  &  N.  W.  R.  Co. 
[1905]  26  S.  Ct.  744,  199  U.  S.  610,  50 
L.  Ed.  332) ;  Colorado  Eastern  R.  CJo. 
V.  Chicago,  B.  &  Q.  Ry.  Co.  (1905)  141 
Fed.  898,  73  C-  C.  A.  132;  Greene  v. 
Aurora  Rys.  Co.  (1907)  157  Fed.  85, 84 

C.  C.  A.  589;  Northern  Pac  R.  Co.  ▼. 
Bamesville  &  M.  R.  Co.  (C.  C.  1880) 
4  Fed.  298;  Lorie  v.  North  Chicago 
City  Ry.  Co.  (C.  C.  l887)  32  Fed.  270; 

D.  M.  Osborne  &  Co.  v.  Missouri  Pac. 
Ry.  Co.  (C.  0.  1888)  35  Fed.  84;  Jones 
V.  Florida  O.  &  P.  R.  Co.  (C.  a  1889) 
41  Fed.  70;  Eureka  &  K.  R.  B.  C3o.  v. 
California  &  N.  Ry.  Co.  (C.  0.  1900) 
103  Fed.  897,  decree  affirmed  (1901) 
109  Fed.  509,  48  C.  C.  A.  617;  De  Luc- 
ca V.  City  of  North  LitUe  Rock  (0.  a 
1905)  142  Fed.  697;  St  Louis  South- 
western Ry.  Co.  V.  Stuttgart  &  R.  B. 
R.  Co.  (C.  C.  1911)  188  Fed.  374. 

The  right  of  one  whose  property  has 
been  taken  for  public  use,  arising  on  a 
change  in  its  destination,  is  of  an  eqoi- 
table  character,  not  cognizable  at  law. 
De  Varaigne  v.  Fox  (C.  O.  1848)  Fed. 
Cas.  No.  3,836. 

35.  Creditors'  8Ult.<-^rhe  general  rale 
is  that  equity  will  not  assist  the  oed- 
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itor  antil  he  has  exhausted  his  remedy 
at  law  by  judgment  and  execution,  un- 
less he  has  a  trust  in  his  favor  or  a 
lien.  Case  y.  Beauregard  (1S79)  101 
U.  S.  688,  691,  25  L.  Ed.  1004;  Scott 
T.  Neely  (1891)  11  Sup.  Ct  712,  713, 
140  U.  S.  106,  35  L.  Ed.  358;  Swan 
Land  &  OatUe  Co.  v.  Frank  (1893)  13 
Sup.  Ot.  691,  694,  148  U.  S.  603,  37  L. 
Ed.  577;  Gates  v.  AUen  (1893)  13 
Sup.  Ct.  883,  884,  149  U.  S.  451,  37 
L.  Ed.  804;  Chadbourne  v.  Coe  (1892) 
51  Fed.  479.  2  C.  O.  A.  327  (affirming 
decree  [C.  C.  1891]  45  Fed.  822);  Tal- 
ley  V.  Curtain  (1893)  54  Fed.  43,  4 
C.  0.  A.  177  (affirming  Curtain  v.  Tal- 
ley  [O.  O.  1891]  46  Fed.  580);  Mor- 
row Shoe  Manufg  Co.  v.  New  Eng- 
land Shoe  Co.  (1893)  57  Fed.  685,  6 
C.  C.  A.  508,  24  L.  R.  A.  417;  Streight 
V.  Junk  (1803)  59  Fed.  321,  8  O.  C.  A. 
137;  Schofield  v.  Ute  Coal  &  Coke  Co. 
(1899)  92  Fed.  269,  34  C.  C.  A.  334; 
Harrison  v.  Farmers'  Loan  &  Trust 
Co.  of  New  York  (1899)  94  Fed.  728, 
36  C.  C.  A.  443;  Viquesney  v.  Allen 
(1904)  131  Fed.  21,  65  C.  O.  A.  259; 
Davidson-Wesson  Implement  Co.  v. 
Parlin  &  Orendorflf  Co.  (1905)  141  Fed. 
37,  72  C.  C.  A.  525;  In  re  Beckbaus 
(J 910)  177  Fed.  141,  100  C.  C.  A.  561; 
Maxwell  v.  McDaniels  (1910)  184  Fed. 
311,  106  C.  C.  A.  453;  Claflin  v.  Mc- 
Dermott  (C.  C.  1882)  12  Fed.  375; 
Walser  v.  Seligman  (C.  C.  1882)  13 
Fed.  415;  Dahlman  v.  Jacobs  (C.  O. 
1883)  15  Fed.  863;  Fink  v.  Patterson 
(O.  C.  1884)  21  Fed.  602;  iBtna  Nat. 
Bank  v.  Manhattan  Life  Ins.  Co.  (C.  C. 
1885)  24  Fed.  769;  Tuck  v.  Olds  (C. 
O.  1886)  29  Fed.  738;  Mann  v.  Ap- 
pel  (C.  C.  1887)  31  Fed.  378;  Moore 
V.  Baker  (O.  C.  1888)  34  Fed.  1;  Mer- 
chants' Nat  Bank  v.  Sabin  (C.  C. 
1888)  34  Fed.  492;  Mississippi  MiUs  y. 
Gohn  (C.  C.  1889)  39  Fed.  865  (decree 
modified  [1893]  14  S.  Ct  75,  150  U.  S. 
202,  37  L.  Ed.  1052);  Consolidated 
Tank-Line  Co.  v.  Kansas  City  Varnish 
Co.  (C.  C.  1891)  45  Fed.  7;  Chicago 
&  A.  Bridge .  Co.  y.  Anglo-American 
Packing  &  Provision  Co.  (C.  O.  1891) 
46  Fed.  584;  Buckeye  Engine  Co.  v. 
Donau  Brewing  Co.  (C.  C.  1891)  47 
Fed.  6;  U.  S.  v.  Ingate  (C.  C.  1891) 
48  Fed.  251;  Merchants'  Nat  Bank  v. 
Chattanooga  Construction  Co.  (C.  0. 
1892)  53  Fed.  314;  Cleveland  RoUing- 
Mill  Co.  V.  Joliet  Entecprise  Co.  (C. 
O.  1892)  53  Fed.  683;  Kittel  v.  Au- 
gusta, T.  &  G.  R.  Co.  (C.  C.  1895)  66 
Fed.  859;    Putney  v.  Whitmire   (C.  O. 

1895)  66  Fed.  385;  CJoff  v.  Kelly  (C.  0. 

1896)  74  Fed.  327;  Brown  v.  John  V. 
Farwell  Co.  (C.  C.  1896)  74  Fed.  764; 
Childs  V.  N.  B.  Carlstein  Co.  (C.  C. 
1896)  76  Fed.  86;  Greenwood,  A.  & 
W-  Ry.  V.  Strang  (C.  C.  1896)  77  Fed. 
498;  D.  A.  Tompkins  Co.  v.  Catawba 
Mills  (C.  C.  1897)  82  Fed.  780;  Un- 
ion Trust  Co.  v.  Boker  (C.  C.  1898)  89 
Fed.  6;  Montgomery  v.  McDermott  (C. 
C.  1900)  99  Fed.  502;  BidweU  v.  Huff 
<C.  C.  1900)  103  Fed.  362;  Peacock, 
Hont  &  West  Co.  y.  Williams  (C.  0. 


1901)  110  Fed.  917;  Hudson  v.  Wood 
(C.  C.  1903)  119  Fed.  764;  Jones  v. 
Mutual  Fidelity  Co.  (C.  C.  1903)  123 
Fed.  506;  Horn  v.  Pere  Marquette  R, 
Co.  (C.  C.  1907)  151  Fed.  626;  Hult- 
berg  V.  Anderson  (C.  C.  1909)  170  Fed. 
657;  General  piectric  Co.  v.  Hurd  (C. 
C.  1909)  171  Fed-  984;  Beswick  v. 
Dorris  (O.  C.  1909)  174  Fed.  502. 
Though  the  debtor  is  a  corporation. 
Hollins  V.  Brierfield  Coal  &  Iron  Co. 
(1893)  150  U.  S.  371,  14  Sup.  Ct  127, 
37  L.  Ed.  1113;  Nesbit  v.  North  Geor- 
gia Electric  Co.  (C.  C.  1907)  156  Fed. 
979.  Unless  it  has  been  dissolved. 
Pullman  v.  Stebbins  (C.  C.  1892)  51 
Fed.  10.  See,  also,  Jones  v.  Mutual  Fi- 
delity Co.  (C.  O.  1903)  123  Fed.  506. 

Federal  courts  have  jurisdiction  to 
entertain  creditors'  biUs,  although  the 
demands  are  upon  judgments  rendered 
by  a  state  court  Feidler  v.  Bartleson 
(1908)  161  Fed.  30,  88  C.  O.  A.  194 
(affirming  decree  Bartleson  v.  Feidler 
[C.  O.  1906]  149  Fed.  299) ;  Gorrell  v. 
Dickson  (C.  C.  1886)  26  Fed.  454; 
Buckeye  Engine  Co.  v.  Donau  Brewing 
Co.  (O.  C.  1891)  47  Fed.  6;  Bacon  v. 
Harris  (C.  C.  1894)  62  Fed.  99;  Bid- 
well  V.  Huff  (C.  C.  1900)  103  Fed.  362. 

A  federal  court  has  jurisdiction  of  a 
creditors'  bill,  though  the  parties  to  the 
suit  may  be  compelled  to  testify  with 
respect  to  the  property  involved  under 
the  act  of  congress.  Frazer  v.  Colora- 
do Dressing  &  Smelting  Co.  (C.  C. 
1880)  5  Fed.  163. 

In  a  creditors'  suit  in  a  federal  court 
against  an  insolvent  street  railroad 
company  for  a  receivership  and  the 
winding  up  of  its  affairs,  the  objection 
that  complainants  have  not  reduced 
their  claims  to  judgment  can  be  raised 
only  by  the  defendant  and  may  be  waiv- 
ed. Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.  (C.  C.  1907)  157 
Fed.  440,  petition  dismissed  In  re  Rei- 
sinberg  (1908)  28  Sup.  Ot  219,  208  U.  S. 
90,  52  L.  Ed.  403. 

36.  Enforcement  of  decree  for  pay- 
ment of  money.— A  bill  in  equity  is  not 
the  proper  remedy  to  enforce  a  decree 
in  equity  for  the  payment  of  money,  as 
the  remedy  at  law  is  adequate  and  com- 
plete. Tilford  V.  Oakley  (Sup.  Ot  Ark. 
1832)  Fed.  Cas.  No.  14,038a.  But  it 
has  been  held  that  a  bill  may  be  enter- 
tained to  enforce  such  decree,  though 
the  complainant  has  a  remedy  at  law. 
Shainwald  v.  Lewis  (D.  0.  1895)  69  Fed. 
487. 

37.  Fraud.— Though  courts  of  equity 
have  concurrent  jurisdiction  with  courts 
of  law  upon  all  controversies  involving 
fraud,  they  will  not  ordinarily  exercise 
it  when  the  parties  have  an  adequate 
remedy  at  law.  Arbogast  v.  American 
Exch.  Nat  Bank  (1903)  125  Fed.  518, 
60  C.  O.  A.  538;  Griesa  v.  Mutual  Life 
Ins.  Co.  of  New  York  (1909)  169  Fed. 
509,  94  0.  C.  A.  635  (reversing  order 
Mutual  Life  Ins.  Co.  of  New  York  v. 
Griesa  [O.  O.  1907]  156  Fed.  398,  and 
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writ  of  certiorari  denied  Mutual  Life 
Ins.  Co.  of  New  York  v.  Griesa  [1909] 
30  Sup.  Ct.  400,  215  U.  S.  600,  54  L.  Ed. 
344);  White  v.  Boyce  (C.  C.  1884)  21 
Fed.  228;  Teall  v.  Slaven  (O.  C.  1889) 
40  Fed.  774;  Paton  v.  Majors  (C.  O. 
1891)  46  Fed.  210. 

A  bill  in  equity  whereby  a  buyer  seeks 
relief  against  his  seller  because  of  fraud 
in  the  sale  is  demurrable  when  it  fails 
to  show  more  than  a  right  to  pecuniary 
damages  for  alleged  misrepresentations. 
Buzard  v.  Houston  (1886)  7  Sup.  Ct 
249,  252,  119  U.  S.  347,  30  L.  Ed.  451; 
Whitney  v.  Fairbanks  (C.  0.  1893)  54 
Fed.  985. 

Equity  will  not  entertain  a  bill  to  ob- 
tain damages  for  false  representations, 
there  being  an  adequate  remedy  at  law. 
Security  Savings  &  Loan  Ass'n  v.  Bu- 
chanan (1895)  66  Fed.  799,  14  O.  C.  A. 
97.  See,  also,  Powell  v.  City  of  Louis- 
ville (1905)  141  Fed.  960,  73  C.  O.  A. 
276;  Martin  v.  Wilson  (1907)  155  Fed. 
97,  84  C.  C.  A.  13,  writ  of  certiorari 
denied  (1908)  28  S.  Ct.  761,  210  U.  S. 
432,  52  L.  Ed.  1135. 

A  court  of  equity  has  concurrent  ju- 
risdiction with  a  court  of  law  to  set 
aside  deeds  of  real  estate  made  to  hin- 
der, delay,  and  defraud  creditors.  Oren- 
dorf  V.  Budlong  (C.  C.  1882)  12  Fed.  24. 

Courts  of  equity  may  inquire  into  and 
annul  a  forged  or  fraudulent  instrument 
of  writing,  claimed  to  be  a  contract  of 
marriage,  before  it  is  sought  to  be  put 
into  effect,  in  order  to  disarm  the 
fraudulent  beneficiary  of  a  dangerous 
power  that  might  hereafter  be  exerted 
to  the  detriment  of  innocent  parties. 
Sharon  v.  Hill  (0.  C.  1884)  20  Fed.  1. 

Insurance  companies  have  an  ade- 
quate remedy  at  law  for  fraud  in  pro- 
curing an  adjustment  of  loss.  Man- 
chester Fire  Assur.  Co.  v.  Stockton 
Combined  Harvester  &  Agricultural 
Works  (C.  C.  1889)  38  Fed.  378.    ' 

Federal  courts  of  equity  having  juris- 
diction to  vacate  judgments  at  law  pro- 
cured by  fraud.  King  v.  Davis  (C.  O. 
1903)  137  Fed.  198,  judgment  affirmed 
(1906)  Blankenship  v.  King  (1906)  157 
Fed.  676,  85  C.  C.  A.  348. 

38.  Injuries  by  enforcement  of  inval- 
id laws.— The  remedy  at  law  to  test  the 
validity  of  a  statute  by  submitting  to  a 
criminal  prosecution  is  not  so  adequate 
as  to  deprive  equity  of  jurisdiction, 
where  it  would  result  in  taking  proper- 
ty without  due  process  of  law,  with  no 
possibility  of  its  recovery.  Ex  parte 
Young  (1008)  28  Sup.  Ct.  441,  209  U. 
S.  123,  52  L.  Ed.  714,  13  L.  R.  A.  (N. 
S.)  932,  14  Ann.  Cas.  764.  See,  also, 
Shawnee  Milling  Co.  v.  Temple  (C.  O. 
1910)  179  Fed.  517. 

A  federal  court,  where  it  has  juris- 
diction by  reason  of  the  diverse  citizen- 
ship of  the  parties  and  the  federal  ques- 
tions involved,  has  power  to  grant  an 
injunction  to  restrain  a  state  railroad 
commission  from  putting  in  force  an 
order  the  effect  of  which  would  be  to 
cause    damages    to     complainant     for 
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which  an  action  at  law  would  fumiBh 
no  adequate  remedy.  Railroad  Com- 
mission of  Texas  v.  J.  Rosenbanm 
Grain  Co.  (1904)  130  Fed.  110,  64  C.  C. 
A.  444,  affirming  order  J.  Rosenbaum 
Grain  Co.  v.  Chicago,  R.  I.  &  T.  Ey. 
Co.  (C.  C.  1903)  130  Fed.  46. 

One  threatened  with  proceedings  m- 
der  a  void  act  has  an  adequate  remedy 
at  law.  Baker  v.  Portland  (C.  C.  1879) 
Fed.  Cas.  No.  777.  See,  also,  Cruick- 
shank  v.  Bidwell  (1900)  20  Sup.  Ct 
280,  176  U.  S.  73,  44  L.  Ed.  377  (af- 
firming decree  [C.  C.  1898]  86  Fed.  7); 
Dayis  &  Farnum  Mfg.  Co.  v.  Los  An- 
geles (1903)  23  S.  Ct  498,  501,  189  U. 
S.  207,  47  L.  Ed.  778;  Rogers  v.  Cincin- 
nati (C.  C.  1852)  Fed.  Cas.  No.  12.008; 
Torpedo  Co.  v.  Borough  of  Clarendon 
(C.  C.  1884)  19  Fed.  231;  McCJormack 
Bros.  Co.  V.  City  of  Tacoma,  WasL  (D. 
C.  1913)  201  Fed.  374. 

This  section  prohibits  the  filing  of  a 
bill  in  equity  to  enjoin  the  enforcement 
of  a  valid  statute  by  civil  proceedings. 
Shawnee  Milling  Co.  v.  Temple  (C.  C. 
1910)  179  Fed.  517. 

Equity  may  entertain  jurisdiction  of  a 
suit  to  enjoin  the  enforcement  of  an  al- 
leged invalid  -  state  statute.  Nolen  t. 
Riechman  (D.  C.  1915)  225  Fed.  812. 

39.  Interstate  oomnteroe  laww— A  suit 
by  a  shipper  to  enjoin  a  railroad  com- 
pany from  putting  into  effect  a  propos- 
ed rate  alleged  to  be  unlawful  as  in  vio- 
lation of  the  interstate  commerce  law, 
either  as  unreasonable  and  unjust  in  it- 
self, or  discriminatory,  is  within  the  ju- 
risdiction of  a  court  of  equity ;  the  com- 
plainant being  without  adequate  reme- 
dy at  law.  Jewett  Bros.  &  Jewett  ▼. 
Chicago,  M.  &  St  P.  Ry.  Co.  (C.  a 
1907)  156  Fed.  160. 

40.  Libel  or  slander.— A  mere  libel  or 
defamation  of  business  reputation  is  not 
within  the  equitable  jurisdiction  of  the 
federal  court.  Edison  v.  Thomas  A. 
Edison,  Jr.,  Chemical  Co.  (C.  C.  1904) 
128  Fed.  957,  following  Francis  v. 
Flinn  (1886)  6  Sup.  Ct.  1148, 1150, 118 
U.  S.  385,  30  L.  Ed.  165,  and  other  cas- 
es. See,  also,  Everett  Piano  CJo.  v. 
Maus  (1912)  200  Fed.  718,  119  0.  C.  A 
162;  Palmer  v.  Travers  (C.  O.  1884)  20 
Fed.  501;  Vassar  College  v.  Loose- 
Wiles  Biscuit  Co.  (D.  C.  1912)  197  Fed. 
982. 

41.  Lien.— A  lien  on  the  gross  earn- 
ings of  a  railroad  cannot  be  adequately 
enforced  at  law,  and  a  bill  in  equity  will 
lie.  Grand  Trunk  Ry.  Co.  v.  Central 
Vermont  R.  (>>.  (C.  C.  1898)  85  Fed.  87. 

42.  Money  demands— In  cases  of  fraud 
or  mistake,  as  under  any  other  head  of 
chancery  jurisdiction,  a  federal  court 
will  not  sustain  a  bill  in  equity  to  ob- 
tain only  a  decree  for  the  pa3'ment  of 
money  by  way  of  damages,  when  the 
like  amount  can  be  recovered  at  law 
in  an  action  sounding  in  tort,  or  for 
money  had  and  received.  Buzard  v. 
Houston  (1886)  7  Sup.  Ct.  249,  252. 
119  U.  S.  852,  30  L.  Ed.  451.    As  in 
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case  of  fraud  by  directors  of  a  corpora- 
tion. Godfrey  v.  McConnell  (C.  O. 
1906)  151  Fed.  783;  Kobinson  v.  Mu- 
tual Refterve  Life  Ins.  Co.  (1912)  193 
Fed.  399,  113  C.  C.  A.  395.  See,  also, 
Parkersburg  v.  Brown  (1882)  1  Sup.  Ot. 
442,  452,  106  U.  S.  487,  27  L.  Ed.  238; 
Ambler  v.  Choteau  (1882)  1  Sup.  OL 
556,  560,  107  U.  S.  586.  27  L.  Ed.  322; 
Litchfield  v.  Ballon  (1885)  5  Sup.  Ot 
820.  821.  114  U.  S.  190,  29  L.  Ed.  132. 
The  holder  of  a  judgment  against  an 
insolvent  national  bank,  recovered  upon 
a  claim  rejected  by  its  receiver,  has  an 
adequate  remedy  by  an  action  at  law 
against  the  receiver  and,  by  the  judg- 
ment therein,  the  latter  may  be  directed 
to  recognize  the  claim.  Denton  v.  Bak- 
er (1897)  79  Fed.  189,  24  C.  C.  A.  476. 
For  the  recovery  of  mesne  profits  the 
remedy  at  law  is  adequate.  Forest  OH 
Co.  V.  Crawford  (1900)  101  Fed.  849, 
42  O.  O.  A.  54. 

For  misappropriation  of  moneys  de- 
posited, to  be  held  subject  to  order, 
there  is  an  adequate  remedy  at  law. 
Miller  v.  Kent  (O.  O.  1883)  16  Fed. 
13.  And  the  same  is  true  where  the 
claim  is  for  a  misapplication  of  funds 
intrusted  for  investment  Shields  v. 
McCandlish  (C.  O.  1896)  73  Fed.  318. 
If  a  portion  of  the  proceeds  of  an 
execution  sale,  to  which  the  execution 
debtor  is  entitled,  is  illegally  withheld 
by  an  auctioneer  and  by  an  agent  of 
the  sheriff,  a  bill  in  equity  will  lie  to 
recover  the  money,  although  there  is  a 
remedy  at  law  by  action  for  money  had 
and  received,  when  the  facts  are  such 
as  to  entitle  the  plaintiff  to  come  Into 
equity  for  a  discovery.  Wallis  v.  Shel- 
ly (0.  0.  1887)  30  Fed.  747. 

A  complaint  in  an  action  on  a  judg- 
ment, wliich  seeks  only  a  money  judg- 
ment, and  such  other  relief  as  to  the 
court  might  seem  fit,  does  not  state  a 
cause  of  action  cognizable  in  equity, 
though  it  alleges  that  defendant  is  es- 
topped to  plead  the  discharge  in  bank- 
ruptcy. Wakelee  v.  Davis  (O.  0.  1889) 
37  Fed.  280;  ComwaU  v.  Same,  Id.  283. 
The  trustee  under  a  mortgage  on  the 
property  of  a  gas  company  has  no  right 
of  action  in  equity  against  a  city  to  re- 
cover money  which  the  city  agreed  to 
pay  the  company  for  gas  used  in  light- 
ins^  the  city,  and  which  the  company 
pledged  directly  to  the  trustee  for  the 
sole  purpose  of  paying  interest  on  the 
mortgage  bonds  and  the  creation  of  a 
sinking  fund,  there  being  a  complete 
remedy  at  law  for  the  breach  of  a  con- 
tract to  pay  money.  International 
Trust  Co.  V.  Cartersville  Improvement, 
Gas  &  Water  Co.  (0.  0.  1894)  63  Fed. 
341. 

A  subcontractor,  who  has  waived  the 
right  to  a  lien,  has  an  adequate  remedy 
at  law.  McCabe  v.  Rapid  Transit  Sub- 
way Const  Co.  (C.  O.  1904)  127  Fed. 
465. 

Assumpsit  for  money  had  and  receiv- 
ed is  the  proper  remedy  to  recover 
money  paid  under  a  mistake  of  fact 


§  1244 


United  States  v.  D'Olier  Engineering 
Co.  (D.  0.  1914)  215  Fed.  209.  But 
successful  bidders  for  an  issue  of  city 
bonds  discovered  to  be  invalid  may  sue 
in  equity  to  reclaim  the  money  deposit- 
ed in  a  bank  to  secure  performance  of 
the  bid.  Coffin  v.  City  of  Indianapolis 
(0.  C.  1894)  59  Fed.  221. 

43.  Municipal  obligations.— A  federal 
court  has  no  equity  power  to  appoint 
an  officer  to  apportion  and  collect  a  tax 
to  satisfy  its  judgment  on  county  bonds, 
though  mandamus  has  proved  ineffec- 
tual, Yost  V.  Dallas  County  (1915)  35 
S.  Ct  235,  236  U.  S.  50,  59  L.  Ed.  460. 
See,  also,  Safe-Deposit  &  Trust  Co.  of 
Baltimore  v.  City  of  Anniston  (0.  0. 
1899)  96  Fed.  661. 

The  holder  of  a  judgment  against  a 
district,  who  seeks  to  hold  the  commis- 
sioners personally  responsible  for  tax- 
es, has  an  adequate  remedy  at  law. 
Coquard  v.  Indian  Grave  Drainage  Dist 
(1895)  69  Fed.  867,  16  C.  0.  A  530. 

Equity  has  jurisdiction  of  a  suit  by  a 
holder  of  void  county  bonds,  issued  in 
payment  of  warrants  which  were  sur- 
rendered and  canceled  and  destroyed 
by  the  county,  to  rescind  the  agree- 
ment by  which  such  cancellation  was 
effected,  and  to  enforce  payment  of 
the  warrants  by  the  county.  Board  of 
Com'rs  of  Kearny  County,  Kan.,  v.  Ir- 
vine (1903)  126  Fed.  689,  61  C.  C.  A. 
607,  modifying  decree  Coffin  v.  Board 
of  Com'rs  of  Kearney  County  (C.  C. 
1902)  114  Fed.  518,  and  writ* of  cer- 
tiorari denied  (1904)  24  S.  Ct  851,  192 
U.  S.  607,  48  L.  Ed.  585. 

Where  a  county,  having  issued  cer- 
tain railroad  aid  bonds,  claimed  that  the 
bonds  were  void,  and  instituted  pro- 
ceedings in  a  state  court  to  restrain  the 
county  treasurer  from  paying  money 
collected  from  taxes  levied  for  the  pay- 
ment of  coupons  on  the  bonds,  the  rem- 
edy of  the  holder  of  such  coupons  at 
law  was  inadequate,  and  he  was  there- 
fore entitled  to  maintain  a  suit  in  equi- 
ty to  compel  the  application  of  the  tax- 
es so  collected  to  the  payment  of  the 
coupons.  Board  of  Com'rs  of  Onslow 
County  v.  Tollman  (1906)  145  Fed. 
753,  76  C.  C.  A.  317,  affirming  decree 
Tolman  v.  Board  of  Com'rs  of  Onslow 
County  (C.  C.  1905)  140  Fed.  89. 

Where  new  bonds  were  issued  under  a 
compromise  agreement,  but  the  munic- 
ipality failed  to  pay  interest,  and  by 
reason  of  the  terms  of  the  act  under 
which  they  were  issued  could  not  levy 
a  tax  for  the  purpose,  an  action  at  law 
could  be  maintained  on  the  original 
bonds.  Merchants'  Nat  Bank  v.  Pulas- 
ki County  (C.  C.  1880)  2  Fed.  545. 

A  si3it  for  the  amount  paid  to  a  coun- 
ty for  bonds  which  it  repudiates  as  in- 
valid is  not  within  equitable  jurisdiction, 
as  an  action  for  money  had  and  re- 
ceived will  lie.  United  States  Bank  v. 
Lyon  County  (C.  C.  1891)  46  Fed.  514. 
And  see  United  States  Bank  v.  Lyon 
County  (C.  C.  1892)  48  Fed,  632. 

Where  a  bidder  for  an  issue  of  mu- 
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nicipal  bonds  refused  to  accept  them, 
on  the  ground  that  they  were  invalid, 
and  the  municipality  refused  to  return 
his  deposit,  and  threatened  to  hold  him 
liable  for  loss,  equity  had  jurisdiction 
of  a  suit  to  determine  the  validity  of 
the  bonds  and  adjust  the  rights  of  the 
parties,  as  the  remedy  at  law  would  be 
inadequate.  German- American  In  v.  Co. 
of  New  York  v.  City  of  Youngstown  (O. 
C.  1895)  68  Fed.  452. 

A  municipal  corporation  cannot  be  en- 
joiued  from  using  its  funds,  nor  can  its 
funds  be  subjected,  by  equity,  to  the 
payment  of  a  judgment,  when  there  is  an 
adequate  remedy  by  mandamus.  Safe- 
Deposit  &  Trust  Co.  of  Baltimore  v. 
City  of  Anniston  (C.  C.  1899)  96  Fed. 
661.  See,  also,  Hausmeister  v.  Por- 
ter (C.  C.  1884)  21  Fed.  356. 

Where  the  abolition  of  a  city  board 
leaves  the  city  subject  to  any  action 
against  it  by  creditors  of  the  board 
which  could  have  been  maintained  had 
the  board  not  been  abolished,  a  federal 
court  of  equity  cannot  entertain  a  suit 
by  holders  of  warrants  issued  by  the 
board  to  enforce  their  payment  by  the 
city  from  the  fund  it  was  required  to 
raise  by  taxation,  except  as  ancillary  to 
a  judgment  at  law  against  the  city,  and 
then  only  with  respect  to  taxes  which 
it  is  shown  to  have  collected.  Ems- 
heimer  v.  City  of  New  Orleans  (C.  C. 
1900)   116  Fed.  893. 

44.  Nuisance.— A  court  of  equity  may 
take  jurisdiction  in  cases  of  nuisance. 
Georgetown  v.  Alexandria  Canal  Co. 
(1838)  12  Pet.  91,  98,  9  L.  Ed.  1012. 
As  in  cases  of  overflow.  Hagge  v. 
Kansas  City  S.  Ry.  Co.  (C.  O.  1900) 
104  Fed.  391;  The  Salton  Sea  Cases 
(1909)  172  Fed.  792,  97  C.  C.  A.  214, 
writ  of  certiorari  denied  California  De- 
velopment Co.  V.  New  Liverpool  Salt 
Co.  (1909)  30  S.  Ct.  405,  215  U.  S. 
603,  54  L.  Ed.  345.  Or  pollution  of  a 
stream.  Indianapolis  Water  Co.  v. 
American  Strawboard  Co.  (C.  C.  1893) 
57  Fed.  1000,  reaffirming  (C.  C.  1893) 
53  Fed.  970,  and  appeal  dismissed 
American  Strawboard  Co.  v.  Indianap- 
olis Water  Co.  (1894)  84  Fed.  1014, 
28  C.  C.  A.  678;  Norton  v.  Colusa  Par- 
rot Mininff  &  Smelting  Co.  (0.  0. 
1908)  167  Fed.  202. 

45.  Obetruotion  to  navigatlen.F-Where 

a  right  is  so  used  as  to  cause  damage, 
the  injured  party  must  seek  redress  by 
an  action  at  law.  Atkinson  v.  Philadel- 
phia &  T.  R.  Co.  (C.  C.  1834)  Fed. 
Cas.  No.  615;  U.  S.  v.  Mississippi  &  R. 
R.  Boom  Co.  (C.  C.  1880)  3  Fed.  548. 

46.  Offsetting  Judgments.— Courts   of 

equity  have  original  jurisdiction  to  off- 
set judgments  between  the  same  par- 
ties. Loy  V.  Alston  (1909)  172  Fed.  90, 
90  C.  C.  A.  578.  See,  also,  Anglo-Amer- 
ican Provision  Co.  v.  Davis  Provision 
Co.  (C,  C.  1902)  112  Fed.  574,  appeal 
dismissed  (1903)  24  S.  Ct.  93,  191  U. 
S.  376,  48  L.  Ed.  228;  Reed  v.  Smith 
(0.  C.  1908)  158  Fed.  889. 
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A  federal  court  of  equity  may  allow 
an  equitable  set-off  against  a  judgment 
of  a  state  court,  where  the  judgment 
plaintiff  is  not  only  a  nonresident  of 
the  state  but  is  insolvent.  Northwest- 
ern Port  Huron  Co.  v.  Babcock  (1915) 
223  Fed.  479.  139  C.  C.  A.  27. 

47.  Partition.— >A  federal  court  can- 
not entertain  a  bill  to  partition  lands 
held  adversely  where  the  purpose  is  to 
recover  possession  as  well  as  to  parti- 
tion them,  even  though  such  a  proceed- 
ing may  be  maintained  in  the  state 
courts.  Sanders  v.  Devereux  (1894) 
60  Fed.  311,  8  C.  C.  A.  629.  See,  also, 
Hipp  V.  Babin  (1856)  19  How.  271,  277, 
15  L.  Ed.  633;  Fuller  y.  Montague 
(1893)  59  Fed.  212,  8  C.  C.  A.  100 
(affirming  decree  fC.  C.  1892]  53  Fed. 
204) ;  Gilbert  v.  Hopkins  (C.  C.  1900) 
171  Fed.  704. 

In  the  absence  of  any  act  of  congress 
conferring  on  the  federal  court  juris- 
diction in  equity  of  a  bill  for  partition 
brought  by  owners  of  undivided  interests 
in  lands  the  legal  title  to  which  remain- 
ed in  the  United  States,  such  court  has 
no  jurisdiction  of  such  a  bill.  Strettell 
y.  Ballon  (C.  C.  1881)  9  Fed.  256. 

A  bill  in  equity  for  a  partition  held 
iTiaintainable.  Austin  v.  Rutland  R.  Co. 
(C.  C.  1883)  17  Fed.  466. 

The  federal  courts,  sitting  as  courts 
of  equity,  have  jurisdiction  of  «uit8  for 
the  partition  of  land.  Daniels  y.  Ben- 
edict (C.  C.  1S92)  50  Fed.  347. 

A  federal  court  of  equity  cannot  en- 
tertain a  suit  for  partition  of  lands 
where  the  plaintiff's  title  is  denied, 
though  a  state  statute  permits  courts 
of  equity  to  take  cognizance  of  ques- 
tions of  title  in  partition  suits.  Amer- 
ican Ass'n  y.  Eastern  Kentucky  Land 
Co.  (C.  C.  1894)  68  Fed.  721. 

The  power  of  partition  will  never  be 
exercised,  where  the  title  is  denied  or 
suspicious,  until  the  party  seeking  par- 
tition has  had  an  opportunity  to  try  bis 
title  at  law.  Bearden  y.  Benner  (C.  C 
1903)  120  Fed.  6b0.  See,  also,  Frey  y. 
Willoughby  (1894)  63  Fed.  865.  11  C. 
C.  A.  463;  Chapin  y.  Sears  (C.  C. 
1883)  18  Fed.  814;  Brown  v.  Cranberry 
Iron  &  Coal  Co.  (C.  C.  1889)  40  Fed. 
849. 

48.  Patent  rights.— See,  also,  notes  to 
§  1030  (Jud.  Code,  §  48)  ante. 

A  patentee  is  bound  by  the  same  prin- 
ciples affecting  jurisdiction  as  prevail 
in  other  branches  of  law.  If  the  rem- 
edy at  law  is  ample,  he  is  bound  to 
pursue  it;  otherwise  he  may  resort  to 
a  court  of  equity.  Germain  v.  Wilgus 
(1895)  67  Fed.  597.  14  C.  C.  A.  561; 
Woodmanse  &  Hewitt  Mfg.  Co.  y.  Wil- 
Hams  (1895)  68  Fed.  489.  15  C.  C.  A- 
520;  Bicknell  v.  Todd  (C.  C.  1851) 
Fed.  Cas.  No.  1,389;  Mc\nmn  y.  Bar- 
clay (C.  C.  1871)  Fed.  Cas.  No.  8,- 
902;  Vaughan  v.  Central  Pac.  R.  Co. 
(C.  0.  1877)  Fed.  Cas.  No.  16,897; 
Vaughan  v.  East  Tennessee  V.  &  G. 
R.  Co.  (O.  0.  1877)  Fed.  Cas.  No.  16,- 
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898;  Hay  ward  ▼.  Andrews  (C.  C.  1882) 
12  Fed.  786;  Palmer  v.  Travers  (O.  O. 
1884)  20  Fed.  501;  Smith  v.  Sands  (G. 
C.  1885)  24  Fed.  470;  Brick  v.  Staten 
Island  Ry.  Co.  (C.  O.  1885)  26  Fed. 
553;  Brooks  v.  Biiller  (C.  C.  1886)  28 
Fed.  615;  Ulman  v.  Chickering  (0.  O. 
1888)  33  Fed.  582;  Drainage  Constrac- 
tion  Co.  T.  City  of  Chelsea  (C.  0. 
1890)  41  Fed.  47;  Washburn  &  Moen 
Mfg.  Co.  V.  Freeman  Wire  Co.  (C.  CL 
1890)  41  Fed.  410  (appeal  dismissed 
[1896]  15  &  Ct  1043,  159  U.  S.  269, 
40  L.  Ed.  141);  American  Cable  Ry. 
Co.  V.  Citizens'  Ry.  Co.  (C.  C.  1891) 
44  Fed.  484';  Jonathan  Mills  Mfg.  Co.  y. 
Whitehurst  (C.  C.  1893)  56  Fed.  589; 
Thomson-Houston  Electric  Co.  v.  Elec- 
trose  Mfg.  Co.  (O.  C.  1907)  155  Fed. 
543;  Schmeiser  Mfg.  Co.  v.  Lilly  (C.  C. 
1911)  189  Fed.  631;  Goodyear  v.  Hul- 
Uhen  (D.  C.  1867)  Fed.  Cas.  No.  5,- 
673, 

49.  Recovery  of  property^— A  court 
of  equity  will  not  entertain  a  bill  seek- 
ing to  enforce  a  merely  legal  title  to 
land.  Hipp  y.  Babin  (1856)  19  How. 
271,  277,  15  L.  Ed.  633;  Lewis  v. 
Cocks  (1874)  23  Wall  466,  470,  23  L. 
Ed.  70;  Fussell  v.  Gregg  (1885)  5  Sup. 
Ct  631,  634,  113  U.  S.  550.  28  L.  Ed. 
993;  U.  S.  V.  Wilson  (1886)  6  S.  Ct 
991,  118  U.  S.  86,  30  L.  Ed.  110; 
Smyth  y.  New  Orleans  Canal  &  Bank- 
ing Co.  (1891)  12  Sup.  Ot  113,  114, 
141  U.  S.  656,  35  L.  Ed.  891;  BifPert 
V.  Craps  (1893)  58  Fed.  470,  7  C.  O. 
A.  319;  Knevals  v.  Florida  Cent.  &  P. 
R.  Co.  (1894)  66  Fed.  224,  13  C.  C.  A. 
410  (certiorari  denied  [1^5]  15  S.  Ct 
1040,  159  U.  S.  257,  40  L.  Ed.  147) ; 
Johnson  y.  Munday  (1900)  104  Fed. 
594.  44  C.  C.  A.  64;  McGuire  y.  Pen- 
sacola  City  Co.  (1901)  105  Fed.  677, 
44  C.  C.  A.  670;  Buchanan  Co.  v.  Ad- 
kins  (1909)  175  Fed.  692,  99  C.  C.  A. 
246;  Whiteside  y.  Norton  (1913)  205 
Fed.  5,  123  C.  C.  A.  313,  45  L.  R.  A. 
(N.  S.)  112  (modifying  decree  Norton 
y.  Whiteside  [C.  C.  1911]  188  Fed. 
366);  FusseU  y.  Hughes  (C.  C.  1881) 
8  Fed.  384  (decree  affirmed  [1885]  6 
S.  Ct  631,  113  U.  S.  550,  28  L.  Ed. 
993,  and  5  S.  Ct  639, 113  U.  S.  565,  28 
L.  Ed.  998);  Dumont  y.  Fry  (C.  O. 
1882)  12  Fed.  21;  Greenwalt  y.  Dun- 
can (C.  C.  1883)  16  Fed.  35;  Newman 
y.  Westcott  (C.  C.  1886)  29  Fed.  49; 
Harland  y.  Bankers'  &  Merchants'  Tel. 
Co.  (C.  O.  1887)  33  Fed.  199;  Smythe 
y.  New  Orleans  Canal  &  Banking  Co. 
(C.  C.  1888)  34  Fed.  825  (decree  af- 
firmed Smyth  y.  New  Orleans  Canal  & 
Banking  Co.  [1891]  12  S.  Ct  113,  141 
U.  S.  656.  35  li.  Ed.  891);  Witters  y. 
Sowles  (C.  C.  1890)  42  Fed.  701;  Cal- 
ifornia Oil  &  Gas  Co.  of  Arizona  y. 
Miller  (C.  C.  1899)  96  Fed.  12;  Adoue 
y.  Strahan  (C.  C.  1899)  97  Fed.  691. 

A  court  of  equity  has  no  jurisdiction 
to  decide  a  conflict  between  adverse  le- 
gal titles  to  real  estate,  in  which  com- 
plainant has  a  complete  and  adequate 
remedy  at  law.    Lacassagne  y.  Chapuis 
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(1892)  12  S.  Ct  659, 144  U.  S.  119,  36 
L.  Ed.  368;  Lanier  y.  Alison  (C.  C. 
1887)  31  Fed.  100;  AUen  y.  HaUiday 
(C.  C.  1886)  28  Fed.  261,  appeal  dis- 
missed (1891)  11  S.  Ct  1015, 140  U.  S. 
067,  35  L.  Ed.  601. 

The  federal  court  has  no  jurisdiction 
of  a  suit  in  equity  to  set  aside  the  pro- 
bate of  a  will  as  null  and  yoid,  and  to 
recoyer  the  real  estate  and  compel  an 
account  of  rents  and  profits  by  the 
testamentary  heir  in  possession;  the 
state  laws  furnishing  a  plain,  adequate, 
and  complete  remedy  at  law.  Ellis  y. 
Dayis  (1883)  3  Sup.  Ct  327,  338,  109 
U.  S.  485,  27  L.  Ed.  1006. 

Though  a  suit  in  equity  ordinarily 
cannot  be  maintained  by  the  holder  of 
a  legal  title  to  recover  possession  of 
land,  if  the  bill  presents  a  case  of  fraud 
or  mistake,  or  sets  up  a  right  to  re- 
deem from  a  mortgage,  and  complain- 
ant has  no  adequate  remedy  at  law,  it 
may  be  maintained.  Hudson  y.  Ran- 
dolph (1804)  66  Fed.  216,  13  O.  C.  A. 
402. 

One  asserting  an  equitable  title  to 
land  could  not  maintain  a  suit  in  chan- 
cery to  enforce  it,  and  to  recover  pos- 
session from  occupants,  who  were  al- 
leged in  the  bill  to  be  without  title,  le- 
gal or  equitable.  Church  of  Christ  at 
Independence,  Mo.,  v.  Reorganized 
Church  of  Jesus  Christ  of  Latter-Day 
Saints  (1895)  70  Fed.  179,  17  C.  C.  A. 
387,  reversing  decree  Reorganizedf 
Church  of  Jesus  Christ  of  Latter-Day 
Saints  y.  Church  of  Christ  (C.  C. 
1894)  60  Fed.  937. 

Equity  has  jurisdiction  of  a  suit  to 
recover  possession  of  lands,  where  nei- 
ther plaintiff  nor  defendant  have  legal 
titles.  New  York  &  T.  Land  Co.  y. 
Gulf,  W.  T.  &  P.  R.  Co.  (1900)  100 
Fed.  830.  See,  also.  Gray  y.  Jones  (C. 
C.  1882)  14  Fed.  83. 

In  the  absence  of  allegation  and 
proof  that  the  defendant  is  causing  or 
threatening  injury  to  the  property,  a 
successful  plaintiff  in  ejectment  cannot 
maintain  a  suit  in  equity  for  the  re- 
covery of  mesne  profits ;  the  remedy  at 
law  being  adequate.  Forest  Oil  Co.  v. 
Crawford  (1900)  101  Fed.  849,  42  O. 
C.  A.  54. 

The  bare  fact  that  parties  who  hold 
an  equitable  title  to  land  cannot  sue  at 
law  does  not  give  the  court  jurisdiction. 
Toung  y.  Porter  (0.  0.  1878)  Fed. 
Cas.  No.  18,171. 

Equity  will  not  allow  a  title  to  real 
estate,  otherwise  clear,  to  be  clouded 
by  a  claim  which  cannot  be  enforced 
either  at  law  or  in  equity,  and  conse 
quently  will  interfere  in  behalf  of  the 
holder  of  the  legal  title  to  remove  a 
cloud  on  the  same,  or  an  impediment 
or  difficulty  in  the  way  of  an  effectual 
assertion  of  his  rights  in  a  court  of 
law;  but  where,  in  an  action  of  eject- 
ment, possession  of  the  land  and  dam- 
ages for  wrongful  withholding  of  pos- 
session can  be  recovered,  the  suit  in 
equity   cannot   extend    to    such    relief. 
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Steam  Stonc-Cuttep  Co.  v.  Jonea  (O. 
C.  1882)  13  Fed.  567. 

Equity  has  no  jurisdiction  of  a  biU 
to  set  aside  deeds  made  on  orders  of 
sale  of  lands  in  judicial  proceedings  al- 
leged to  be  null  and  void,  and  for  an 
account  of  rents  and  profits,  as  eject- 
ment is  an  adequate  remedy.  Jenkins 
V.  Hannan  (C.  0.  1884)  26  Fed.  657. 

A  suit  in  equity  to  recover  possession 
of  lands  will  be  dismissedi  where,  be- 
tween the  time  of  commencing  the  suit 
and  the  filing  of  a  supplemental  bill, 
the  land  came  into  the  possession  of 
defendant,  so  that  ejectment  would  lie. 
Blythe  v.  Hinckley  (C.  C.  1897)  84 
Fed.  246,  appeal  dismissed  (1899)  19 
S.  Ot.  497,  173  U.  S.  501,  43  L.  Ed. 
783. 

Equitable  rights  of  the  parties  can- 
not be  considered  in  ejectment  Poke- 
gama  Sugar  Pine  Lumber  Co.  v.  Kla- 
math River  Lumber  &  Improvement 
Co.  (C.  C.  1899)  96  Fed.  34. 

50. Personal    property.— W h en 

the  title  to  personal  property  of  ordi- 
nary character  is  in  dispute,  and  the 
title  asserted  by  the  respective  parties 
is  a  strictly  legal  title,  the  remedy  of 
the  party  out  of  possession  is  at  law, 
by  an  action  of  replevin.  Jones  v. 
MacKenzie  (1903)  122  Fed.  390,  58  O. 
C.  A.  96;  His  Imperial  Majesty,  Sul- 
tan of  the  Ottoman  Empire,  v.  Provi- 
dence Tool  Co.  (C.  C.  1883)  23  Fed. 
572;  Lawrence  v.  Times  Printing  Co. 
(C.  C.  1898)  90  Fed.  24. 

But  where  goods  obtained  by  a  fraud- 
ulent vendee  have  been  sold  and  min- 
gled with  other  goods,  so  as  to  render 
identification  difficult,  equity  will  as- 
sume jurisdiction.  Missouri  Broom 
Mfg.  Co.  V.  Guymon  (1902)  115  Fed. 
112,  53  C.  C.  A.  16. 

A  bill  in  equity  may  be  maintained  to 
obtain  possession  of  goods  which,  be- 
ing in  the  custody  of  a  collector,  are  ir- 
repleviable. Pollard  V.  Reardon  (1895) 
65  Fed.  848,  13  C.  C.  A.  171;  revers- 
ing decree  Pollard  v.  Saltonstall  (C.  C. 
1893)  56  Fed.  861. 

A  suit  by  an  equitable  owner  of 
bonds  to  recover  the  bonds,  or  their 
value,  is  properly  brought  in  equity. 
Phelps  V.  Elliott  (C.  C.  1886)  29  Fed. 
53,  appeal  dismissed  (1891)  11  S.  Ct 
1026,  140  U.  S.  694,  35  L.  Ed.  745. 
But  a  controversy  as  to  the  right  to 
withhold  certain  bonds,  to  which  com- 
plainants have  the  legal  title,  and  de- 
fendant no  title,  is  not  a  controversy 
of  equitable  cognizance.  Dumont  v. 
Fry  (C.  C.  1882)  12  Fed.  21.  See, 
also,  Sawyer  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1904)  129  Fed.  100,  63  C.  O. 
A.  602,  affirming  decree  (C.  C.  1902) 
119  Fed.  252. 

51.  Reformation    of   instruments^— A 

proceeding  to  reform  a  written  con- 
tract is  essentially  equitable  in  its  na- 
ture. York  City  School  Dist.  v.  JEtna 
Indemnity  Co.  (C.  C.  1904)  131  Fed. 
131. 
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52.  Reiief  against  Judgmentsv-See, 
also,  notes  to  §  1242  (Jud.  Code,  S 
265)  ante. 

Federal  courts  of  equity  have  juris- 
diction to  enjoin  or  vacate  judgments, 
where  the  party  is  without  other  rem- 
edy. King  V.  Davis  (C.  C.  1903)  137 
Fed.  198,  judgment  affirmed  Blanken- 
ship  V.  King  (1906)  157  Fed.  676,  85 
C.  C.  A.  348.  See,'  also,  Metcalf  v. 
Williams  (1881)  104  U.  S.  93,  96,  26 
L.  Ed.  665;  Donham  v.  Springfield 
Hardware  Co.  (1894)  62  Fed.  110,  10 
C.  C.  A.  294;  Travelers'  Protective 
Ass'n  V.  Gilbert  (1901)  111  Fed.  269, 
49  C.  C.  A.  309,  55  L.  R.  A.  538;  Na- 
tional Surety  Co.  v.  State  Bank  (1903) 
120  Fed.  593,  56  C.  C.  A.  657,  61  L. 
R.  A.  394,  and  cases  there  cited;  Hor- 
ton  V.  Stegmyer  (1910)  175  Fed.  758, 
99  C.  C.  A.  332,  20  Ann.  Cas.  1134; 
Graham  v.  Boston,  H.  &  E.  IL  Co.  (C. 
C.  1883)  14  Fed.  753  (decree  affirmed 
[1886]  6  S.  Ct  1009,  118  U.  S.  161,  30 
L.  Ed.  196) ;  Yeatman  v.  Bradford  (C. 
C.  1891)  44  Fed.  536;  Young  v.  Sigler 
(C.  C.  1891)  48  Fed.  182;  Furnald  v. 
Glenn  (C.  C.  1893)  56  Fed.  372. 

53. Misconduct    or    mi8tal(e   of 

Jury.— Where  the  jury's  misconduct 
Piatt  V.  Threadgill  (O.  C.  1897)  80 
Fed.  192.  Or  mistake  is  not  discover- 
ed until  it  is  beyond  the  power  of  the 
court  to  disturb  the  judgment,  equity 
has  jurisdiction  to  grant  relief.  Ham- 
burg-Bremen Fire  Ins.  Co,  v.  Pelzer 
Manuf'g  Co.  (1896)  76  Fed.  479,  22 
C.  C.  A.  283,  affirming  (C.  C.  1896)  71 
Fed.  826.  See,  also,  Pelzer  Manufg 
Co.  v.  Hamburg-Bremen  Fire  Ins.  O). 
(C.  C.  1894)  62  Fed.  1. 

54.  Specific  performance.— If  the  rem- 
edy at  law  is  inadequate,  a  court  of  eq- 
uity will  compel  performance.  Where 
repeated  actions  at  law  for  damages  for 
breach  of  a  contract  would  not  be  an 
adequate  remedy  for  the  breach,  an  ac- 
tion in  equity  is  sustainable  in  the  fed- 
eral courts  for  specific  performance  of 
a  contract  Franklin  Telegraph  Co.  v. 
Harrison  (1892)  12  Sup.  Ct  900,  905, 
145  U.  S.  459,  36  L.  Ed.  776;  Thweatt 
V.  Jones  (1898)  87  Fed.  268,  30  C.  C. 
A.  636;  WUlson  v.  Winchester  &  P. 
R.  Co.  (C.  C.  A.  1900)  99  Fed.  642; 
Wood  V.  Mann  (C.  C.  1838)  Fed.  Cas. 
No.  17,954;  J.  B.  Brewster  &  Co.  v. 
Tuthill  Spring  Co.  (C.  C.  1888)  34  Fed. 
769;  Summerlin  v.  Fronteriza  Silver- 
Mining  &  MiUing  Co.  (C.  C.  1890)  41 
Fed.  249;  Washburn  &  Moen  Mfg.  Co. 
V.  Freeman  Wire  Co.  (C.  C.  1890)  41 
Fed.  410  (appeal  dismissed  [18941 15  S. 
Ct  1043,  159  U.  S.  269,  40  L.  Ed. 
141);  Rollins  Inv.  Co.  v.  George  (0. 
C.  1891)  48  Fed.  776;  American  Box 
Mach.  Co.  V.  Crosman  (C.  C.  1894)  57 
Fed.  1021  (decree  affirmed  [18941  61 
Fed.  888,  10  C.  C.  A.  146);  Oakford  v. 
Hackley  (C.  C.  1899)  92  Fed.  38  (de- 
cree reversed  Hackley  v.  Oakford 
[1809]  98  Fed.  781,  39  0.  C.  A  284); 
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Strang  v.  Richmond,  P.  &  O.  R.  Co. 
(C.  C.  1899)  93  Fed.  71. 

Specific  performance  is  an  equitable 
remedy,  and  asually  it  must  appear 
that  the  party  seeking  the  remedy  is 
without  full  and  adequate  remedy  at 
law.  Sugar  Beets  Product  Co.  v.  Ly- 
ona   Beet   Sugar   Refining   Co.    (C.   O. 

1908)  161  Fed.  215;  Bernier  v.  Gris- 
com-Spencer  Co.  (C.  C.  1908)  161  Fed. 
438;    Peale  v.  Marian  Coal  Co.  (C.  C. 

1909)  172  Fed.  639;  David  v.  Mc- 
Rae  (C.  C.  1910)  183  Fed.  812;  In- 
diana Mfg.  Co.  y.  Nichols  &  Shepard 
Co.  (C.  C.  1911)  190  Fed.  579;  Blue 
Point  Oyster  Co.  v.  Haagenson  (D.  0. 
1913)  209  Fed.  27a 

An  action  at  law  does  not  afford  an 
adequate  remedy  for  the  breach  of  a 
contract  to  convey  real  estate,  or  for 
failure  to  execute  a  trust  with  which 
it  is  charged.  Castle  Creek  Water  Co. 
V.  City  of  Aspen  (1906)  146  Fed.  8, 
76  O.  C.  A.  516,  8  Ann.  Cas.  660;  Wil- 
hite  V.  Skelton  (1906)  149  Fed.  67,  78 
C.  C.  A.  635;  Rogers  v.  Penobscot  Min. 
Co.  (1907)  154  Fed.  606,  83  C.  C.  A. 
380. 

Where  a  contract  is  not  enforceable 
at  law,  and  there  is  a  fund  to  which  the 
creditor  has  a  right  to  resort,  equity 
will  relieve.  Beckwith  v.  Racine  (C. 
C.  1876)  Fed.  Cas.  No.  1,213. 

A  bill  in  equity  will  lie  to  compel  spe- 
cific performance  of  a  state's  contract 
to  receive  coupons  for  taxes.  Parsons 
V.  Marye  (C.  C.  1885)  23  Fed.  113. 

In  case  of  performance  of  services  up- 
on a  parol  agreement  for  an  interest  in 
land,  the  law  affords  an  adequate  rem- 
edy. McKinley  v.  Lloyd  (C.  C.  1904) 
128  Fed.  519. 

The  court  is  without  jurisdiction  to 
decree  the  specific  performance  of  a 
contract  relating  to  personal  property, 
where  it  does  not  appear  that  the  prop- 
erty has  a  peculiar  value,  which  cannot 
be  determined  in  an  action  at  law  for 
damages.  Kane  v.  Luckman  (C.  C. 
1904)  131  Fed.  609;  Mutual  life  Ins. 
Co.  of  New  York  v.  Griesa  (C.  C.  1907) 
156  Fed.  398,  order  reversed  Griesa 
V.  Mutual  Life  Ins.  Co.  of  New  York 
(1909)  1C9  Fed.  509,  94  C.  C.  A.  635, 
writ  of  certiorari  denied  Mutual  Life 
Ins.  Co.  of  New  York  v.  Griesa  (1909) 
30  S.  Ct.  400,  215  U.  S.  600,  54  L.  Ed. 
344. 

In  the  case  of  an  executory  contract 
for  the  sale  of  real  estate  where  the  ' 
vendor  has  an  election  of  remedies,  he 
may  maintain  a  suit  in  equity  to  en- 
force the  obligation  of  the  purchaser 
to  pay  the  purchase  money,  whenever 
the  latter  could  maintain  such  a  suit  to 
compel  a  conveyance.  Nelson  v.  Hu- 
ated  (C.  C.  1910)  182  Fed.  921. 

55. Agreement     to     Insure.— An 

agreement  to  insure  will  be  enforced 
in  equity,  notwithstanding  this  stat- 
ute. Fitton  V.  Fire  Ins.  Ass'n  (C.  C. 
1884)  20  Fed.  766,  767.  See  Tayloe  v. 
Merchants*  Fire  Ins.  Co.  (1850)  9  How. 
390,  405,  13  li.  Ed.  187;    Commercial 


Mutual  Marine  Ins.  Co.  v.  Union  Ins. 
Co.  (1856)  19  How.  318,  321,  15  L.  Ed. 
636. 

56.  Stockholder's  rights  and  liabili- 
ties.—Where  the  only  relief  asked  is  a 
judgment  for  the  contract  price  of  the 
stock,  the  remedy  at  law  is  plain,  ade- 
quate, and  complete.  Thomas  v.  Coun- 
cil Bluffs  Canning  Co.  (1899)  92  Fed. 
422.  34  C.  C.  A.  428. 

An  action  at  law  is  an  adequate  rem- 
edy for  the  recovery  of  an  assessment 
against  a  shareholder  of  a  national 
bank.  Witters  v.  Sowles  (C.  C.  1887) 
32  Fed.  767;  Kennedy  v.  Gibson  (1869) 
8  Wall.  498,  505,  19  L.  Ed.  476;  Casey 
v.  GaUi  (1876)  94  U.  S.  673,  677,  24 
L.  Ed.  168;  Price  v.  Abbott  (C.  C. 
1883)  17  Fed.  506.  Compare  Bowden 
V.  Johnson  (1882)  2  Sup.  Ct  246,  256, 
107  U.  S.  251,  27  L.  Ed.  386;  Zim- 
merman V.  Carpenter  (C.  C.  1898)  84 
Fed.  747. 

Or  to  recover  dividends  illegally  paid 
out  of  the  capital  stock.  Hayden  v. 
Thompson  (C.  C.  1895)  67  Fed.  273, 
decree  reversed  (1895)  71  Fed.  60,  17 
C.  C.  A.  592. 

The  fact  that  a  resolution  under 
which  a  stockholder  claims  release  from 
liability  on  his  subscription  is  alleged 
to  be  fraudulent  and  void,  will  not  give 
equity  jurisdiction  of  a  bill  to  collect  the 
subscription.  The  invalidity  of  the  res- 
olution must  be  shown  at  law.  Sigua 
.Iron  Co.  V.  Clark  (C.  C.  1896)  77  Fed. 
496. 

Equity  will  take  jurisdiction  to  com- 
pel a  transfer  of  shares  of  corporate 
stock  to  the  rightful  owner,  since  the 
remedy  at  law  is  inadequate.  Wilson 
V.  Atlantic  &  St.  L.  R.  Co.  (D.  C. 
1880)  2  Fed.  459. 

57.  Taxation.— The  illegality  or  un- 
constitutionality of  a  tax  is  not  of  it- 
self a  ground  for  equitable  relief  in  a 
federal  court;  but  to  give  equity  ju- 
risdiction, and  authorize  the  granting 
of  relief  by  injunction  in  such  courts, 
other  circumstances  must  be  shown, 
which  bring  the  case  under  some  rec- 
ognized head  of  equity  jurisdiction  and 
show  inadequacy  of  remedy  at  law.  Ly- 
on V.  Alley  (1889)  9  S.  Ct  480,  130  U. 
S.  177,  32  L.  Ed.  809;  Pittsburgh,  C. 
C.  &  St.  L.  Ry.  Co.  V.  Board  of  Public 
Works  (1898)  19  Sup.  Ct.  90,  95,  172  U. 
S.  32,  43  L.  Ed.  354;  Arkansas  Build- 
ing &  Loan  Ass*n  v.  Madden  (1890)  20 
Sup.  Ct.  119.  120,  175  U.  S.  209.  44 
L.  Ed.  159;  McChord  v.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  (1902)  22  Sup.  Ct 
165,  172,  183  U.  S.  483,  46  L.  Ed. 
289;  Indiana  Mfg.  Co.  v.  Koehne  (1903) 
23  Sup.  Ct  452,  453,  188  U.  S.  681,  47 
L.  Ed.  651;  U.  S.  v.  Rickert  (1903) 
23  Sup.  Ct.  478,  483,  188  U.  S.  432,  47 
L.  Ed.  532;  Scottish  U.  &  N.  Ins.  Co. 
V.  Bowland  (1905)  25  Sup.  Ct  345, 
352,  196  U.  S.  611,  49  L.  Ed.  619;  dis- 
senting opinion  in  San  Francisco  Nat 
Bank  v.  Dodge  (1905)  25  Sup.  Ct  384, 
398,  197  U.  S.  70,  49  L.  Ed.  609;  Ray- 
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mond  y.  Chicagro  Union  Traction  Go. 
(1907)  28  Sup.  Ot  7,  14.  207  U.  S.  20, 
52  L.  Ed.  78,  12  Ann.  Gas.  757;  Boise 
Artesian  Hot  &  C<5ld  Water  Go.  v. 
Boise  Gity  (1909)  29  Sup.  Gt.  426,  428, 
213  U.  S.  276,  53  L.  Ed.  796;  Singer 
Sewing  Mach.  Go.  of  New  Jersey  y. 
Benedict  (1913)  33  S.  Gt.  942,  229 
U.  S.  481,  57  L.  Ed.  1288  (affirming  de- 
cree [1910]  179  Fed.  628,  103  G.  G.  A. 
186);  Robinson  v.  Gity  of  Wilmington 
(1895)  65  Fed.  856,  13  G.  (J.  A.  177; 
Taylor  v.  Louisville  &  N.  R.  Go.  (1898) 
88  Fed.  350,  31  G.  G.  A.  537  (certio- 
rari denied  [1898]  19  S.  Gt  887,  172 
U.  S.  647,  43  L.  Ed.  1182);  Louisville 
Trust  Co.  V.  Stone  (1901)  107  Fed. 
305.  46  G.  G.  A.  299;  AtcUson,  T.  &  S. 

F.  Ry.  Go.  V.  Sullivan  (1909)  173  Fed. 
456,  97  G.  G.  A.  1;  Western  Union 
Telegraph  Go.  v.  Trapp  (1911)  186  Fed. 
114,  108  G.  C.  A.  226;  King  Gounty, 
Wash.,  V.  Northern  Pac.  Ry.  Co.  (1912) 
196  Fed.  323,  116  G.  G.  A.  143;  Union 
Pac.  R.  Go.  V.  Board  of  Commission- 
ers of  Weld  County,  Colo.  (1915)  222 
Fed.  651,  138  G.  G.  A.  175  (denying  re- 
hearing [1914]  217  Fed.  540,  133  C.  G. 
A.  392);  Woolsey  v.  Dodge  (C.  G.  1854) 
Fed.  Gas.  No.  18,032;  Magee  ▼.  Den- 
ton (G.  O.  1863)  Fed.  Gas.  No.  8,943; 
Gutting  V.  Gilbert  (C.  G.  1865)  Fed, 
Gas.  No.  3,519;  Union  Nat  Bank  v. 
Chicago  (G.  G.  1871)  Fed.  Gas.  No.  14,- 
374;  Union  Pac.  R.  Go.  v.  Lincoln 
Gounty  (G.  G.  1872)  Fed.  Gas.  No. 
14.379;  First  Nat  Bank  of  Omaha  v. 
Douglas  Gounty  (G.  G.  1873)  Fed.  Gas. 
No.  4,809;  Trask  v.  Maguire  (G.  G. 
1873)  Fed.  Cas.  No.  14,145;  Hunting- 
ton V.  Central  Pac.  R.  Go.  (G.  G.  1874) 
Fed.  Gas.  No.  6,911;  Minturn  v.  Smith 
(G.  G.  1874)  Fed.  Cas.  No.  9,647;  Til- 
ton  V.  Oregon  Central  Military  Road 
Co.  (C.  G.  1874)  Fed.  Cas.  No.  14,055; 
City  Nat  Bank  v.  Paducah  (C.  G.  1877) 
Fed.  Gas.  No.  2,743;  Louis viUe  &  N. 
R.  Go.  V.  Gaines  (G.  G.  1880)  3  Fed. 
266;  Schulenberg-Boeckeler  Lumber 
Go.  v.  Town  of  Hayward  (G.  C.  1884) 
20  Fed.  422;  Pacific  Exp.  Go.  v.  Seibert 
(G.  G.  1890)  44  Fed.  310  (decree  af- 
firmed [1892]  12  S.  Gt  250,  142  U.  S. 
339,  35  L.  Ed.  1035) ;  Brown  v.  French 
(C.  C.  1897)  80  Fed.  166;  Bank  of  Ken- 
tucky V.  Stone  (C.  G.  1898)  88  Fed.  383 
(decree  affirmed  Stone  v.  Bank  of  Ken- 
tucky [1899]  19  S.  Gt  880,  174  U.  S. 
409,  43  L.  Ed.  1027.  and  Id..  19  Sup.  Gt 
881,  174  U.  S.  799,  43  L.  Ed.  1187); 
Central  Pac.  Ry.  Go.  v.  Evans  (C.  G. 
1901)  111  Fed.  71;  Nye,  Jenks  &  Go.  v. 
Town  of  Washburn  (G.  G.  1903)  125 
Fed.  817;  People's  Sav.  Bank  v.  Lay- 
man (C.  G.  1905)  134  Fed.  635;  Illinois 
Life  Ins.  Co.  v.  Newman  (C.  C.  1905) 
141  Fed.  449;  Pullman  Co.  v.  Tamble 
(C.  G.  1909)  173  Fed.  200;  Risley  v. 
Gity  of  Utica  (G.  G.  1909)  173  Fed. 
602;    Union  Pac.  R.  Go.  v.  Flynn  (G. 

G.  1910)  180  Fed.  565;  Detroit,  G.  H. 
&  M.  Ry.  Go.  V.  Fuller  (D.  G.  1913) 
205  Fed.  86. 

The  government  holds  legal  title  to 
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land  sold  to  it  for  taxes  and  has  an 
adequate  remedy  at  law  in  the  action  of 
ejectment  against  the  original  owners  in 
possession,  or  against  any  grantee  in 
possession  who  became  such  subsequent 
to  the  assessment  U.  S.  y.  Wilson 
(1886)  6  Sup.  Gt  991, 992, 118  U.  S.  86» 
30  L.  Ed.  110. 

58.  Trespass^— Redress  for  the  wrong- 
ful cutting,  carrying  away,  and  conver- 
sion of  timber  from  the  public  domain 
cannot  be  had  in  a  court  of  equity  on 
the  theory  that  the  remedy  at  law  is 
inadequate   because  of  various  devices 

'  resorted  to  by  the  principal  tort-feasor 
by  way  of  organizing  different  corpora- 
tions to  cover  up  his  tracks  and  to  ren- 
der it  more  difficult  for  the  United 
States  to  prove  its  case.  U.  8.  v. 
Bitter  Root  Development  Go.  (1906) 
26  Sup.  Gt  318,  324,  200  U.  S.  451,  50 
L.  Ed.  550,  affirming  decree  (1904)  133 
Fed.  274,  66  G.  G.  A.  652.  Nor  on  the 
theory  that,  because  the  wrongdoers 
had  a  permit  to  cut  timber  from  other 
lands,  a  case  was  made  for  an  account- 
ing. U.  S.  V.  Bitter  Root  Development 
Co.  (1906)  26  Sup.  Gt  318,  326,  200 
U.  S.  451.  50  L.  Ed.  550.  See,  also, 
U.  S.  V.  Denver  &  R.  G.  R.  Go.  (a  a 
1911)   190  Fed.  825. 

Equity  has  jurisdiction  to  grant  re- 
lief by  injunction  against  the  constant 
and  unauthorized  use  of  one  railroad 
company  of  the  tracks  of  another,  as 
affording  the  only  adequate  remedy. 
Lake  Shore  &  M.  S.  Ry.  Go.  v.  Fel- 
ton  (1900)  103  Fed.  227,  43  C.  0.  A. 
189. 

When  the  government  finds  persons 
in  possession  of  the  public  domain,  un- 
der claim  or  color  of  title,  it  can  pro- 
ceed by  injunction  to  restrain  an  im- 
proper use  of  the  same,  without  first 
determining  the  rights  of  the  parties 
in  a  court  of  law.  U.  S.  v.  Cleveland 
&  C.  Cattle  Go.  (G.  G.  1888)  33  Fed. 
323. 

For  a  mere  naked  trespass  by  going 
upon  land  without  license,  where  no 
injury  is  being  done  to  the  premises, 
an  action  at  law  for  damages  affords 
an  adequate  and  complete  remedy. 
Kennedy  y.  ElUott  (G.  a  1898)  85 
Fed.  832. 

59.  TrustSw— Where  a  case  requires 
the  administration  or  enforcement  of 
a  trust,  the  cancellation  or  release  of 
liens,  the  removal  of  clouds  upon  title, 
or  an  accounting  and  especially  where 
fraud  is  charged,  involving  the  consid- 
eration of  fiduciary  and  trust  relations, 
although  the  rendering  of  a  pecuniary 
judgment  may  be  one  of  the  results 
sought  the  remedy  at  law  is  neither 
adequate  nor  complete,  and  equity  will 
assume  jurisdiction.  Rumbarger  v. 
Yokum  (G.  G.  1909)  174  Fed.  55.  See 
Irvine  v.  Marshall  (1857)  20  How.  558, 
564,  15  L.  Ed.  994;  Oelrichs  v.  Spain 
(1872)  15  Wall.  211,  228.  21  L.  Ed. 
43:  Kilbourn  v.  Sunderland  (ISSIO  9 
Sup.  Gt  594,  597,  130  U.  8.  505,  32  L 
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Ed.  1005;  Clews  y.  Jamieson  (1901) 
21  Sup.  Ct  845,  852,  182  U.  S.  461.  45 
L.  Ed.  1183;  Missouri  Broom  Mfg. 
Co.  V.  Gymon  (1902)  115  Fed.  112,  53 
C.  C.  A.  16;  Harrison  v.  Rowan  (C. 
O.  1810)  Fed.  Cas.  No.  6,143;  PuUiam 
V.  PulUam  (C.  C.  1879)  10  Fed.  23; 
Partee  v.  Thomas  (C.  C.  1882)  11  Fed. 
760;  Ames  Iron  Works  v.  West  (C.  C. 
1885)  24  Fed.  313;  Bay  State  Gas  Co. 
of  Delaware  v.  Rogers  (C.  C.  1908)  147 
Fed.  557;  Shainwald  v.  Davids  (D.  C. 
1895)  69  Fed.  687;  Maurel  y.  Smith 
(D.  C.  1915)  220  Fed.  195;  Closser  y. 
Strawn  (D.  C.  1915)  227  Fed.  139. 

Equity  has  no  cognizance  of  execut- 
ed trusts  enforceable  at  law.  Baker 
V.  Biddle  (C.  C.  1831)  Fed.  Cas.  No. 
764. 

The  remedy  of  the  cestui  que  trust 
against  the  trustee  for  negligence  is  in 
'  equity,  not  at  law,  Hukill  v.  Page  (O. 
C.  1874)  Fed.  Cas.  No.  6,854. 

That  a  party  is  sued  in  his  represent- 
ative capacity  as  trustee  of  a  third 
party  will  not  confer  jurisdiction  in 
equity  where  he  does  not  bear  such  re- 
lation to  the  parties  bringing  the  suit. 
Dumont  v.  Fry  (C.  C.  1882)  12  Fed.  21. 


IV.  OBJECTIONS  TO  JURISDIC- 
TION 

60.  Time  of  objection^— Where  it  is 

competent  for  a  court  of  equity  to 
grant  the  relief  sought,  and  it  has  ju-- 
risdiction  of  the  subject-matter  of  the 
suit,  the  objection  that  there  is  an 
adequate  remedy  at  law  to  defeat  the 
jurisdiction  must  be  taken  at  the  ear- 
liest opportunity,  and  before  the  de- 
fendant enters  a  full  defense.  Reynes 
v.  Dumont  (1889)  9  Sup.  Ct.  486,  497, 
130  U.  S.  354,  32  L.  Ed.  934;  Kil- 
boum  V.  Sunderland  (1889)  9  Sup.  Ct. 
594,  596,  130  U.  S.  514,  32  L.  Ed. 
1005;  Southern  Pac.  R.  Co.  v.  tJ.  S. 
(1906)  26  Sup.  Ct.  296,  200  U.  S.  341, 
50  L.  Ed.  507;  Waite  v.  O'NeU  (1896) 
76  Fed.  408,  22  C.  C.  A.  248,  34  L.  R. 
A.  550,  modifying  decree  (C.  C.  1896) 
72  Fed.  348;  Williamson  v.  Monroe 
(C.  C.  1900)  101  Fed.  322;  Toledo 
Computing  Scale  Co.  v.  Computing 
Scale  Co.  (1906)  142  Fed.  919,  74  C. 
C.  A.  89;  Hapgood  v.  Berry  (1907) 
157  Fed.  807,  85  C.  C.  A.  171;  Acord  v. 
Western  Pocahontas  Corporation 
(1909)  174  Fed.  1019,  98  C.  C.  A.  625, 
affirming  decree  (C.  C.  1907)  156  Fed. 
989,  and  writ  of  certiorari  denied  (1910) 
.W  S.  Ct.  40S.  215  U.  S.  607.  54  li.  Ed. 
346;  Cincinnati  Equipment  Co.  v.  Deg- 
nan  (1910)  184  Fed.  834,  107  C.  O.  A. 
168,  writ  of  certiorari  denied  (1911) 
81  a  Ct.  724,  220  V.  S.  623,  55  L.  Ed. 
ffl4.  See,  also.  Brown  v.  Lake  Superior 
Iron  Co.  (1890)  10  Sup.  Ct.  eOi,  606, 
134  U.  S.  530,  33  L.  Ed.  1021;  Quirk 
▼.  Quirk  (C.  C.  1907)  155  Fed.  199; 
Hawkeye  Gold  Dredging  Co.  v.  State 
Bank  of  Iowa  FaUs  (C.  C.  1907)  157 
Fed.  253,  decree  reversed  State  Bank 
of  Iowa  Falla  y.  Hawkeye  Gold  Dredg- 


ing Co.  (1910)  177  Fed.  164,  100  C.  C. 
A.  626;  Sloss  Iron  &  Steel  Co.  v.  South 
Carolina  &  G.  B.  Co.  (C.  C.  1908)  162 
•  Fed.  542. 

Objections  to  the  jurisdiction  of  the 
court  in  the  case  before  it  may  be  taken 
at  the  hearing.  Thompson  v.  Central 
Ohio  R.  Co.  (1867)  6  Wall.  134,  137,  18 
L.  Ed.  765;  Baker  v.  Biddle  (C.  C. 
1831)  Fed.  Cas.  No.  764;  Pierpont  v. 
Fowle  (C.  C.  1846)  Fed.  Cas.  No.  11,- 
152;  Burden  v.  Comstock  (C.  C.  1883) 
15  Fed.  395;  Gray  v.  Beck  (D.  C. 
1881)  6  Fed.  595.  But  see  Post  v. 
Corbin  (C.  C.  1871)  Fed.  Cas.  No. 
11,299. 

The  objection  that  plaintiff  has  an 
adequate  remedy  at  law  is  jurisdiction- 
al, and  may  be  made  at  any  stage  of 
the  case.  Marthinson  v.  Ejng  (1906) 
150  Fed.  48,  82  C.  C.  A.  360:  Kane  v. 
Luckman  (C.  C.  1904)  131  Fed.  609. 

When  the  existence  of  a  speedy  and 
adequate  remedy  at  law  is  first  relied 
on  at  the  hearing,  the  bill  will  be  con- 
strued more  liberally  than  if  the  point 
had  been  raised  by  demurrer.  Zim- 
merman V.  Carpenter  (C.  C.  1898)  84 
Fed.  747. 

61.  Objection  on  court's  own  motion. 

—The  objection  that  there  is  an  ade* 
quate  remedy  at  law  is  jurisdictional, 
and  may  be  enforced  by  the  court  sua 
sponte.  Oelrichs  v.  Spain  (1872)  15 
Wall.  211,  228,  21  L.  Ed.  43;  Lewis 
V.  Cocks  (1874)  23  Wall.  466,  470,  23 
L.  Ed.  70;  Killian  v.  Ebbinghaus 
(1884)  4  Sup.  Ct.  232,  235,  110  U.  S. 
568,  28  L.  Ed.  246;  Allen  v.  PuUman's 
Palace  Car  Co.  (1891)  11  Sup.  Ct.  682, 
683.  139  U.  S.  662,  35  L.  Ed.  303; 
Southern  Pac.  R.  Co.  v.  U.  S.  (1906) 
26  Sup.  Ct.  296,  297,  200  U.  S.  341,  50 
L.  Ed.  607;  McGuire  v.  Pensacola  City 
Co.  (1901)  105  Fed.  677,  44  C.  C.  A. 
670;  Marthinson  v.  King  (1906)  150 
Fed.  48,  82  C.  C.  A.  360;  Buchanan 
Co.  V.  Adkins  (1909)  175  Fed.  692. 
99  C.  C.  A.  246;  South  Peun  Oil  Co. 
V.  Miller  (1909)  175  Fed.  729,  99  C. 
C.  A.  305;  New  Jersey  &  N.  C.  Land 
&  Lumber  Co.  v.  Gardner-Lacy  Lum- 
ber Co.  (1010)  178  Fed.  772,  102  C. 
C.  A.  220  (reversing  order  [C.  C.  1908] 
161  Fed.  768);  Brown  v.  Fletcher 
(1913)  206  Fed.  461,  124  C.  C.  A.  367; 
Dumont  v.  Fry  (C.  C.  1882)  12  Fed. 
21;  White  v.  Boyce  (C.  C.  1884)  21 
Fed.  228;  Mills  v.  Knapp  (C.  C.  1889) 
39  Fed.  592;  Hoey  v.  Coleman  (C.  C. 
1891)  46  Fed.  221  (appeal  dismissed 
[1893]  13  S.  Ct  1047,  149  U.  8.  776, 
37  L.  Ed.  966) ;  Byers  v.  Same  [1891] 
46  F.  224  (appeal  dismissed  Byers  v. 
Same  [1892]  13  S.  Ct.  1044,  149  U.  S. 
767.  37  L.  Ed.  959;  Cheney  v.  Same 
[1892]  13  S.  Ct.  1044,  149  U.  S.  768, 
37  L.  Ed.  959;  Crissey  v.  Same  [1892] 
13  S.  Ct  1045,  149  U.  S.  771,  37  L. 
Ed.  959);  Walker  v.  Brown  (O.  C. 
1893)  58  Fed.  23,  25  (affirmed  [1894] 
63  Fed.  204,  11  C.  C.  A.  135) ;  ErsWne 
V.  Forrest  Oil  Co.  (C.  C.  1895)  80  Fed. 
583;   Mulqueen  y.  Schlichter  Jute  Cor- 
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dage  Co.  (C.  C.  1901)  108  Fed.  931; 
Kansas  City  Southern  Ry.  Co.  v.  Quig- 
ley  (C.  C.  1910)  181  Fed.  190;  Curry  ▼. 
McCauley  (D.  C.  1879)  11  Fed.  365. 
See,  also,  Standard  Portland  Cement 
Corporation  v.  Evans  (1913)  205  Fed. 
1,  125  C.  C.  A.  1;  National  Leather 
Co.  V.  Roberts,  221  Fed.  922,  137  C.  O. 
A.  492. 

Objection  to  jurisdiction  in  equity  on 
the  ground  of  adequate  remedy  at  law, 
unless  the  case  is  without  color  of  equi- 
table jurisdiction,  is  waived  if  not  raised 
in  the  trial  court  and  will  not  be  con- 
sidered by  an  appellate  court  on  its 
own  motion.  Audit  Co.  of  New  York  v. 
City  of  Louisville  (1911)  185  Fed.  349, 
107  C.  C.  A.  467. 

62.  Objections  on  appeal.— The  ap- 
pellate court  need  not  listen  to  an  ob- 
jection to  the  decree  on  the  ground  that 
complainant  had  a  complete  remedy  at 
law,  when  that  objection  is  made  for  the 
first  time  in  that  court  Tyler  v.  Sav- 
age (1892)  12  Sup.  Ct  340,  345,  143  U. 
S.  79,  36  L.  Ed.  82;  Schoolfield  v. 
Rhodes  (1897)  82  Fed.  153,  157.  27  C. 
O.  A.  95;  Less  v.  English  (1898)  85 
Fed.  471,  477,  29  O.  C.  A.  275  (dis- 
senting opinion);  Goldsmith  v.  Koop- 
man  (1907)  152  Fed.  173,  81  C.  C.  A. 
465.  modifying  (C.  C.  1905)  140  Fed. 
616;  Odhert  v.  Marquet  (1009)  175 
Fed.  44.  99  C.  O.  A.  60,  affirming  (C.  C. 
1908)  163  Fed.  892. 

The  objection  made  by  demurrer  and 
later  by  the  answer  to  the  bill,  that  a 
plain,  adequate,  and  complete  remedy 
may  be  had  at  law,  is,  if  well  founded, 
as  available  to  the  defendants  in  the 
circuit  court  of  appeals  to  prevent  a 
decree  against  them  there  as  it  was  in 
the  circuit  court.  Singer  Sewing  Mach. 
Co.  of  New  Jersey  v.  Benedict  (1913) 
33  Slip.  Ct.  942,  229  U.  S.  481,  57  L. 
Ed.  1288. 

The  rule  that  the  existence  of  an  ade- 
quate remedy  at  law  cannot  be  raised 
for  the  first  time  in  an  appellate  court 
is  always  subject  to  the  qualification 
that  jurisdiction  over  the  subject-matter 
exists,  and  that  the  trial  court  is  com- 
petent to  grant  the  relief  prayed  for! 
Street  Grading  Dist.  No.  60  of  Little 
Rock,  Ark.  v.  Hagadom  (1911)  186  Fed. 
4ol,  108  C.  C.  A.  420,  writ  of  certiorari 
doniod  Hagndorn  v.  Street  Grading  Dist 
No.  60  of  Little  Rock,  Ark.  (1911)  32 
Sup.  Ct  524,  223  V.  S.  721,  56  L.  Ed. 
030;  Connor  v.  Kimball  (1911)  186 
Fed.  458,  108  C.  C.  A.  436. 

63.  Waiver  of  objections.— This  sec- 
tion secures  as  one  of  its  objects  a  priv- 
ilege personal  to  the  detendant,  which 
he  may  waive.  Reyues  v.  Dumont 
(1889)  9  Sup.  Ct  486,  497,  130  U.  S. 
354,  32  L.  Ed.  934;  Kilboum  v.  Sunder- 
land (1889)  9  Sup.  Ct  594.  596,  130  U. 
S.  505,  32  L.  Ed.  1005;  Perego  v.  Dodge 
(1896)  16  Sup.  Ct  971,  973,  163  U.  S. 
161,  41  L.  Ed.  813;  McGowan  v.  Parish 
(1915)  35  S.  Ct  543,  237  U.  S.  285,  59 
L.  Ed.  955  (reversing  decree  Parrish 
y.  McGowan  [1912]  39  App.  D.  0. 184)  \ 
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Elder  v.  McOlaskey  (1895)  70  Fed.  529, 
17  O.  O.  A.  251  (reversing  decree  Mc- 
Claskey  v.  Barr  [O.  O.  1891]  47  Fed. 
'  154,  and  certiorari  denied  [1896]  16  S. 
Ct  1201,  163  U.  S.  685,  41  L.  Ed.  315); 
Sanders  v.  Village  of  Riverside  (1902) 
118  Fed.  720,  55  C.  C.  A.  240;  War- 
math  v.  O'Daniel  (1908)  159  Fed.  87, 

86  0.  O.  A.  277,  16  L.  R.  A.  (N.  S.) 
414;  Toledo  Computing  Scale  Co.  v. 
Computing  Scale  Co.  (1906)  142  Fed. 
919,  923,  74  C.  O.  A.  89;  McCIoskey  v. 
Pacific  Coast  Co.  (1908)  160  Fed.  IH 

87  O.  O.  A.  568,  22  L.  R.  A.  (N.  S.) 
673;  Acord  v.  Weetern  Pocahontas 
Corporation  (1909)  174  Fed.  1019,  98 
C.  O.  A.  625  (affirming  decree  [0.  G. 
1907]  156  Fed.  989,  and  writ  of  certio- 
rari denied  [1910]  30  S.  Ct  408,  215  U. 
S.  607,  54  L.  Ed.  346);  Pacific  Coal  & 
Transportation  Co.  v.  Pioneer  Mining 
Co.  (1913)  206  Fed.  577,  123  C.  C.  A 
593;  Brown  v.  Fletcher  (1913)  206  Fed. 
461, 124  O.  O.  A.  367  (modifying  decree 
[D.  C.  1912]  203  Fed.  70) ;  ^Etna  Life 
Ins.  Co.  V.  Lyon  County  (O.  O.  1897) 

82  Fed.  929;  Green  v.  Turner  (0.  G 
1899)  98  Fed.  756;  Sloss  Iron  &  Steel 
Co.  V.  South  Carolina  &  G.  R.  Co.  {C 
C.  1908)  162  Fed.  542;  Original  CJon- 
sol.  Mining  Co.  v.  Abbott  (C.  C.  1908) 
167  Fed.  681. 

The  objection  is  waived  by  the  de- 
fendant if  he  answers  and  submits  to 
the  jurisdiction  of  the  court  and  the 
jsuit  is  of  a  class  over  which  equity  has 
general  jurisdiction,  and  the  court  may 
grant  the  relief  sought.  Cobban  v. 
Conklin  (1913)  208  Fed.  231,  125  0.  0. 
A.  431  (affirming  decree  [D.  O.  1912] 
U.  S.  V.  Payette  Lumber  &  Mfg.  Co., 
198  Fed.  881) ;  Altoona  Electrical,  En- 
gineering &  Supply  Co.  V.  Kittanning  & 
F.  O.  St  Ry.  Co.  (C.  C.  1903)  126  Fed. 
559;  Peale  v.  Marian  Coal  Go.  (C.  0. 
1911)  190  Fed.  376  (decree  modified 
Marian  Coal  Co,  v.  Peale  [1913]  204 
Fed.  161,  122  C.  O.  A.  397). 

The  objection  that  an  issue  raised  by 
the  pleadings  in  an  action  at  law  is 
cognizable  in  equity  is  waived  by  a  fail- 
ure to  interpose  it  in  apt  time  in  the 
trial  court  Cook  v.  Foley  (1907)  152 
Fed.  41,  81  C.  C.  A.  237,  writ  of  cer- 
tiorari denied  (1908)  28  S.  Ot  570,  209 
U.  S.  543,  52  L.  Ed.  919. 

After  a  decree  by  default,  respondent 
is  debarred  from  setting  up  the  defense 
of  an  a'dequate  remedy  at  law;  and, 
while  the  court  may  itself  interpose  it, 
the  matter  rests  in  its  discretion. 
Western  Electric  Co.  v.  Reedy  (0.  0. 
1895)  66  Fed.  163,  decree  affirmed 
Reedy  v.  Western  Electric  Co.  (1897) 

83  Fed.  709,  28  O.  O.  A.  27. 

Failure  to  make,  before  final  hearing, 
the  objection  of  want  of  equitable  ju- 
risdiction because  of  an  adequate  rem- 
edy at  law,  is  a  waiver  thereof.  Walte 
V.  O'Neil  (0.  0.  1896)  72  Fed.  348,  de- 
cree modified  (1896)  76  Fed.  408,  22 
C.  O.A.248,34L.R.A.550.  See,  also, 
Dederick  Y.  Fox  (a  O.  1893)  56  Fed 
714. 


Ch.  11) 


THB  JUDICIAL  CODB 


§1245 


§  1245.  (Jud.  Code,  §  268.)     Power  to  administer  oaths  and  pun- 
ish contempts. 
The  said  courts  shall  have  power  to  impose  and  administer  all 
necessary  oaths,  and  to  punish,  by  fine  or  imprisonment,  at  the 
discretion  of  the  court,  contempts  of  their  authority :     Provided, 
That  such  power  to  punish  contempts  shall  not  be  construed  to  ex- 
tend to  any  cases  except  the  misbehavior  of  any  person  in  their  pres- 
ence, or  so  near  thereto  as  to  obstruct  the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers  of  said  courts  in  their  offi- 
cial transactions,  and  the  disobedience  or  resistance  by  any  such  of- 
ficer, or  by  any  party,  juror,  witness,  or  other  person  to  any  lawful 
writ,  process,  order,  rule,  decree,  or  command  of  the  said  courts. 
R.  S.  §  725.    Act  March  3.  1911.  c.  231,  §  268,  36  Stat.  1163. 
See  IS  1245a-1245e,  post. 


Note*  of  Deeislouji 


I.  Oath 

1.  Power  to  administer  oaths. 

2.  Clerk's  oath  to  accounts. 

II.  Contempt 
(A)  Acta  constituting  contempt 

S.  Effect  of  section  as  Umitatioii. 

4.  Intent   as    element. 

5.  Contempt  as  offense. 

6.  MisbehaTlor  In  presence  of  court,  or  so 

near  as  to  obstruct  administration  of 
Justice. 

7.    Presence  of  court. 

8.    Assault  on  court  officer. 

9.    Attempt  to  influence  witness. 

10.    Attempt  to  influence  Jurors. 

IL   Falsiflcation  of  evidence. 

12.    Taking  deposition. 

13.    Service  of  process. 

14.    Misbehavior  In  presence  of  subor^ 

dinate  officers. 

15.    Publications  and  criticisms. 

16.  Misbehavior  of  Jurors. 

17.  — -   Communications. 

1^.    Misbehavior  of  officers  of  court 

19.    Attorneys. 

20.  Fictitious  suit. 

21.  Interference  with  subject-matter  of  stilt 

or  with  property  in  custody  of  courL 

22.  Interference  with   bankrupt's  property. 

23.  Interference  with  receiver's  possession. 

24.  Disobedience    or    resistance    to    lawful 

process,   order,  or  command. 

25.    Murder    of   prisoner    pending   ap- 
peal. 

28.  Validity  and  certainty  of  order. 

27.  Knowledge  of  party. 

28.  Disobedience  to  injunction. 

29.  Witnesses. 

39.  Violation  of  stipulation. 

31.  Corporations. 

32.  Defenses. 

33.    Advice  of  counsel. 

(B)  Power  to  punish,  and  proceedings 

84.  Inherent  power  recognized. 

35.  Courts  within  section. 

36.  Court  commissioners. 

37.  Court  offended. 

38.  Character    of    proceeding    as    civil    or 

criminal. 
89.    Indictment  as  remedy. 

40.  Summary  proceedings. 

41.    Jury  trial. 

42.  Moving  papers. 

43.  Proof. 

44.  Purging  contempt. 
46.  Interrogatories. 

46.  Judgment  and  commitment. 

47.  Review. 

48.   Findings  of  fact 


(C)  PunisTunent 


49. 


Aspects  or  functions  of  punishments  for 
contempt 

60.  Fine  or  imprisonment  as  punishment. 

61.  Extent  of  fine  or  Imprisonment 

62.  Indemnity  to  party  injured. 

53.    Imprisonment   on    nonpayment   of   fine 

and  costs. 
64.    Imprisonment      on      nonpayment      of 

money. 

55.  Denial  of  right  as  litigant 

56.  Remission    of    fine    or   discharge    from 

imprisonment 

I.  OATH 

1.  Power    to    administer    oaths^-A 

Judge  of  a  district  court  has  the  pow- 
er to  administer  oaths  in  matters  aris- 
ing in  his  court,  or  coming  before  him 
as  a  judicial  offioer  of  the  United 
States.  Such  power  is  incident  to  his 
judicial  office.  XJ.  S.  v.  Ambrose  (C.  O. 
1880)  2  Fed.  556,  determined  on  cer- 
tificate tl883)  2  Sup.  Ot  682,  108  U. 
S.  336,  27  L.  Ed.  746. 

2.  Clerk's  oath  to  accounts^— The  ad- 
ministration by  a  district  judge  to  a 
clerk  of  a  United  States  court  of  the 
oaths  required  to  be  made  to  his  ac- 
counts with,  and  returns  to,  the  gov- 
ernment, is  within  his  power  to  admin- 
ister oaths.  U.  S.  V.  Ambrose  (O.  C. 
1880)  2  Fed.  556,  determined  on  cer- 
tificate (1883)  2  Sup.  Ct  682,  108  U. 
S.  336,  27  L.  Ed.  746. 

II.  CONTEMPT 

(A)  Acts  constituiinff  contempt 

3.  Effect  of  section  as  limitation^* 
This  section  is  a  limitation  on  the  pow- 
er of  the  federal  courts  to  punish  for 
contempt  to  cases  of  misbehavior  of 
any  person  in  the  presence  of  the 
court,  or  so  near  thereto  as  to  obsrtruct 
justice,  to  misbehavior  of  any  ofiScer  in 
official  transactions,  and  to  disobedi- 
ence of  any  lawful  writ.  In  re  Brad- 
ley (1868)  7  Wall.  364,  372,  19  L.  Ed. 
214;  Ex  parte  Robinson  (1873)  19 
WaU.  505,  510,  22  L.  Ed.  205;  Ex  parte 
Cuddy  (1889)  9  Sup.  Ct  703,  705,  131 
U.  S.  280,  33  L.  Ed.  154;  Cunningham 
V.  Neagle  (1890)  10  Sup.  Ct  658,  680, 
135  U.  S.  h  34  L.  Ed.  55  (dissenting 
opinion);    Bessette   t«  W.   B.   Conkey 
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Co.  (1904)  24  Sup.  Ct  665,  666,  194  U. 
S.  324,  48  L.  Ed.  997;  Doyle  v.  Lon- 
don Guarantee  &  A-  Co.  (1907)  27  Sup. 
Ct.  313,  314,  204  U.  S.  699,  51  L.  Ed, 
641;  King  v.  McLean  Asylum  of  the 
Maroachusetts  General  Hospital  (1894) 
64  Fed.  325,  330,  12  C.  C.  A.  139,  26 
L.  R.  A.  784;  Ex  parte  Buskirk  (1896) 
72  Fed.  14,  18  C.  C.  A.  410;  Atwell  v. 
U.  S.  (1908)  162  Fed.  97,  89  C.  C.  A. 
97,  17  L.  R.  A.  (N.  S.)  1049,  15  Ann. 
Cas.  253  (reversing  judgment  In  re  At- 
well [D.  C.  1905]  140  Fed.  368) ;  Kirk 
V.  U.  S.  (1911)  192  Fed.  273,  112  C. 
C.  A.  531;  In  re  Probst  (1913)  205 
Fed.  512,  123  C.  C.  A.  580;  In  re 
Maury  (1913)  205  Fed.  626,  123  C.  C. 
A.  642;  The  Blanche  Page  (C.  C.  1879) 
Fed.  Cas.-  No.  1,524;  Bridges  v.  Shel- 
don (C.  C.  1880)  7  Fed.  17,  45;  In  re 
Ellerbe  (C.  C.  1882)  13  Fed.  530,  532; 
U.  S.  V.  Berry  (O.  C.  1885)  24  Fed. 
780;  In  re  Terry  (C.  C.  1888)  36  Fed, 
419,  428;  Ex  parte  Moses  (C.  C.  1892) 
53  Fed.  346,  347;  U.  S.  v.  Jose  (C.  C. 
1894)  63  Fed.  951;  In  re  Boone  (C. 
C.  1897)  83  Fed,  944,  948;  Morse  v. 
Montana  Ore  Purchasing  Co.  (C.  C. 
1900)  105  Fed.  337,  347;  U.  S.  v. 
Weber  (C.  C.  1902)  114  Fed.  950;  Ex 
parte  Haggerty  (C.  C.  1902)  124  Fed. 
441;  Doniphan  v.  Lehman  (C.  C.  1902) 
179  Fed.  173;  Cuyler  t.  Atiantic  &  N. 
C.  R.  Co.  (C.  C.  1904)  131  Fed.  95,  98; 
In  re  May  (D.  C.  1880)  1  Fed.  737; 
In  re  Gary  (D.  C.  1882)  10  Fed.  622, 
625;  In  re  Schwarz  (D.  C.  1882)  14 
Fed.  787,  788;  In  re  Perkins  (D.  C. 
1900)  100  Fed.  950;  Ex  parte  McLeod 
(D.  C.  1903)  120  Fed.  130;  U.  S.  ▼. 
Huff  (D.  C.  1913)  206  Fed.  700. 

4.  Intent  as  element.— The  *que8tion 
whether  a  contempt  has  or  has  not 
been  committed  does  not  depend  on  the 
intention  of  the  party,  but  on  the  act 
done.  Merrimack  River  Savings  Bank 
V.  Clay  Center  (1911)  31  Sup.  Ct  295, 
297,  219  U.  S.  527,  55  L.  Ed.  320,  Ann. 
Cas.  1912A,  513;  Wartman  v.  Wart- 
man  (C.  C.  1853)  Fed.  Cas.  No.  17,210; 
Atlantic  Giapt  Powder  Co.  v.  Dittmar 
Powder  Mfg.  Co.  (C.  C.  1881)  9  Fed. 
316;  In  re  Doolittle  (C.  C.  1885)  23 
Fed.  544;  Economist  Furnace  Co.  v. 
Wrought-Iron  Range  Co.  (C.  C.  1898) 
86  Fed.  1010;  Rodgers  v.  Pitt  (C.  C. 
1898)  89  Fed.  424;  U.  S.  v.  Southern 
Wholesale  Grocers*  Ass'n  (D.  C.  1913) 
207  Fed.  434. 

If  a  party  engaged  in  a  lawful  under- 
taking unintentionally  interferes  with 
or  obstructs  the  officers  of  the  circuit 
court  in  the  discharge  of  their  duties, 
the  court  is  not  tenacious  of  iter  prerog- 
ative; but  it  is  otherwise  where  par- 
ties, while  engaged  in  an  unlawful  act, 
obstruct  the  officers  of  the  court,  al- 
though intending  no  contempt.  In  re 
Doolittle  (C.  C.  1885)  23  Fed.  544. 

Where  an  attorney  armed  with  a 
weapon  attacked  a  United  States  mar- 
shal in  the  presence  of  the  court,  and, 
while  he  was  engaged  in  carrying  out 
the  court's  orders,  it  wasr  an  insult  to 
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the  power  and  authority  of  the  govern- 
ment, which,  on  contempt  proceedings 
against  the  attorney,  was  not  extenuat- 
ed by  any  averment  that  no  disrespect 
was  intended  to  the  court  making  the 
order.  In  re  Terry  (0.  C.  1888)  36 
Fed.  419. 

5.  Contempt  as  offease^-Contempt 
of  a  federal  court  is  an  offense  against 
the  United  Stateer.  New  Orleans  v. 
Steamship  Company  (1874)  20  WalL 
387,  392,  22  L.  Ed.  354;  In  re  Swan 
(1803)  14  Sup.  Ct.  225,  230,  150  U.  S. 
637,  37  L.  Ed.  1207;  Gould  v.  Sessions 
(1895)  67  Fed.  163,  14  C.'C.  A-  366; 
Fischer  v.  Hayes  (C.  O.  1881)  6  Fed. 
63;  In  re  Ellerbe  (C.  O.  1882)  13  Fed. 
530;  Searls  v.  Worden  (C.  C.  1882) 
13  Fed.  71j5  (order  reversed  Worden 
V.  Searls  [1887]  7  S.  Ct.  814,  121  U.  8. 
14,  30  L.  Ed.  853);  In  re  litchfield  (G. 
C.  1882)  13  Fed.  863;  U.  S.  v.  Berry 
(C.  C.  1885)  24  Fed.  780;  Kirk  v.  Mil- 
waukee Dust  Collector  Mfg.  (3o.  (0. 
0.  1885)  26  Fed.  501;  Corbin  v.  Boies 
(C.  C.  1888)  34  Fed.  692,  698  (revers- 
ed [1890]  10  Sup.  Ct  196,  132  U.  8. 
571,  33  L.  Ed.  462) ;  Woodruff  v.  North 
Bloomfield  Gravel-Min.  Co.  (C.  C.  1891) 
'45  Fed.  129;  Accumulator  Co.  v.  Con- 
'solidated  Electric  Storage  Co.  (C.  C. 
1892)  53  Fed.  793;  Castner  v.  Poca- 
hontas Collieries  Co.  (C.  C.  1902)  117 
Fed.  184;  Chisolm  v.  (Raines  (C.  C. 
1903)  121  Fed.  397;  In  re  Litchfield 
(D.  C.  1882)  13  Fed.  863;  Goodrich  v. 
U.  S.  (D.  C.  1890)  42  Fed.  392;  In  re 
Manning  (D.  C.  1890)  44  Fed.  275. 
See,  also,  Garrigan  v.  U.  S.  (1908)  163 
Fed.  16,  89  C.  C.  A.  494,  23  L.  B.  A. 
(N.  S.)  1295  (writ  of  certiorari  de- 
nied U.  S.  V.  Garrigan  [1909]  29  Sup. 
Ct.  696,  214  U.  S.  514,  53  L.  F.d.  1063); 
Hammond  Lumber  Co.  v.  Sailors'  Un- 
ion of  the  Pacific  (C.  C.  1909)  167  Fed. 
809;  In  re  Rice  (C.  C.  1910)  181  Fed. 
217;  S.  Anargyros  v.  Anargyros  &  0>. 
(C.  C.  1911)  191  Fed.  208;  Phillips 
Sheet  &  l^n  Plate  Co.  v.  Amalgamated 
Ass'n  of  Iron,  Steel,  and  Tin  Workers 
(0.  C.  1913)  208  Fed.  335. 

A  contempt  of  court  is  a  substantive 
criminal  offense,  distinct  from  the  pro- 
ceedings in  which  it  is  committed. 
Hayes  v.  Fischer  (1880)  102  U.  S.  121« 
26  L.  Ed.  95. 

Contempt,  if  classified  at  all  as  a 
criminal  offense,  is  a  misdemeanor,  not 
a  felony.  In  re  Acker  (C.  C.  1894)  66 
Fed.  290.     See  §§  1245a-1245e,  post 

6.  Misbehavior  In  presence  of  eonrt, 
or  80  near  as  to  obstrnot  administra- 
tion of  Justice^— This  section  gives  the 
federal  courts  power  to  punish  misbe- 
havior of  any  person  in  their  presence, 
or  so  near  thereto  as  to  obstruct  the 
administration  of  justice.  Ex  parte 
Cuddy  (1889)  9  Sup.  Ct  703,  131  U.  S. 
280,  33  L.  Ed.  154;  U.  S.  v.  Anony- 
mous (C.  C.  1884T  21  Fed.  761;  Ex 
parte  Cuddy  (C.  C.  1889)  40  Fed.  62, 
63;  Motion  Picture  Patents  Co.  ▼. 
Yankee  Film  Co.  (C.  a  1911)  188  Fed. 
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838;  In  re  Steiner  (D.  C.  1912)  195 
Fed.  299;  U.  S.  v.  Huff  (D.  C.  1913) 
206  Fed.  700.  It  applies  to  all  acts 
interfering  with  justice,  wherever  com- 
mitted. U.  S.  V.  Huff  (D.  O.  1913)  206 
Fed.  700.  And  the  test  whether  misbe- 
hayior  is  within  this  section  is  not  the 
physical  propinquity  of  the  act  to  the 
court,  but  is  its  tendency  to  directly  af- 
fect the  administration  of  justice.  U. 
S.  V.  Toledo  Newspaper  Co.  (D.  C. 
1915)  220  Fed.  458. 

It  is  a  contempt  of  court  for  an  ac- 
quitted prisoner  to  threaten  vengeance, 
in  the  presence  of  the  court,  against  the 
witnesses.  U.  S.  v.  Carter  (C.  C. 
1829)  Fed.  Cas.  No.  14,740.  To  caU 
another  a  liar,  openly,  in  the  presence 
of  the  court,  while  in  session.  IT.  S. 
v.  Emerson  (C.  C.  1831)  Fed.  Cas.  No. 
15,050.  And  so  is  any  unlawful  inter- 
ference with  the  papers  and  records  in 
the  clerk*s  possession.  In  re'  Lyman 
(D.  C.  1893)  55  Fed.  29,  42.  But  a 
conspiracy  to  commit  a  contempt  of 
court  is  not  in  itself  a  punishable  con- 
tempt. Doniphan  v,  Lehman  (C.  C. 
1902)  179  Fed.  173. 

7.  — •  Presence  of  court.— The  pres- 
ence of  the  court  means  the  place  set 
apart  for  the  use  of  the  court,  its  offi- 
cers, jurors,  and  witnesses.  In  re  Cud- 
dy (1889)  9  Sup.  Ct.  703,  704,  131  U. 
S.  280.  33  L.  Ed.  154.  See,  also,  U.  S. 
V.  Huff  (D.  C.  1913)  206  Fed.  700. 
Thus  a  contempt  in  the  piazza  of  the 
courthouse,  into  which  the  windows  of 
the  courtroom  open,  is  a  contempt  in 
the  presence  of  the  court.  U.  S.  v. 
Carter  (C.  C.  1829)  Fed.  Cas.  No.  14,- 
740.  So  is  an  assault  and  battery  com- 
mitted in  the  hall  or  entrance  into  the 
courtroom,  separated  from  it  by  a 
cloth-covered  door  without  panels.  U. 
S.  V.  Emerson  (C.  C.  1831)  Fed.  Cas. 
No.  15,050.  But  the  writing  of  a  let- 
ter by  a  state  official  to  insurance  com- 
panies, refusing  to  issue  a  license  on 
the  ground  that  the  company  had  not 
acted  fairly  in  refusing  to  pay  a  cer- 
tain loss,  and  in  the  litigation  of  same 
then  pending  in  a  federal  court,  cannot 
be  summarily  punished  by  that  court 
as  contempt,  not  being  done  in  the  pres- 
ence of  the  court,  or  so  near  thereto 
as  to  obstruct  the  administration  of 
justice.    Hillmon  v.  Mutual  Life  Ins.  Co. 

(C.  C.  1897)  79  Fed.  749. 

8.  — .  Assault  on  court  otncer.— An 
assault  on  a  judicial  officer,  because  he 
has  discharged  a  judicial  duty,  is  an  at- 
tack upon  the  court  for  what  it  has 
done  in  the  administration  of  justice; 
and  though  this  section  takes  away  the 
power  to  punish  criticism  of  judicial 
acts,  or  publications  which  amount  only 
to  libels  on  the  officers  of  the  court,  it 
does  not  deprive  those  courts  of  the 
power  to  punish,  as  for  contempt,  an 
assault  on  a  court  officer  while  yet  in 
office,  growing  out  of  the  performance 
of  duty  in  a  past  case.  Ex  parte  Mc- 
I^eod  (D.  C.  1903)  120  Fed.  130. 


It  is  a  contempt  of  court  to  seek  to 
punish  a  judicial  officer  for  his  official 
acts  elsewhere  than  before  a  constitut- 
ed tribunal.  Thus  it  is  contempt  to  as- 
sault a  United  States  commissioner  be- 
cause of  past  discharge  of  duty.  Ex 
parte  McLeod  (D.  C.  1903)  120  Fed. 
130.  To  draw  a  pistol  and  threaten  the 
life  of  counsel  during  the  examination 
of  witnesses  before  an  examiner.  Sha- 
ron V.  Hill  (C.  C.  1885)  24  Fed.  726. 
To  strike  an  attorney  in  the  court  room, 
although  the  judge  be  not  on  the  bench 
and  the  court  be  in  recess.  U.  S.  v. 
Patterson  (C.  C.  1886)  26  Fed.  509. 
To  assault  and  resist  an  officer  In  the 
execution  of  orders  of  the  court.  Ex 
parte  O'Neal  (C.  C.  1903)  125  Fed.  967. 
And  so  is  an  assault  on  an  attorney  on 
the  street,  in  full  view  of  the  room  in 
which  the  jury  are  considering  the  case 
conducted  by  the  attorney.  U.  S.  v. 
Barrett  (C.  C.  1911)  187  Fed.  378. 

9. Attempt  to  influence  witness. 

—Attempts  by  persuasion  and  offer  of 
money  to  deter  a  witness  duly  sub- 
poenaed from  testifying,  such  attempts 
being  made  in  the  witness  room,  while 
the  court  was  in  session,  constitute 
contempt.  Ex  parte  Savin  (1880)  9 
Sup.  Ct.  699,  701,  131  U.  S.  267.  33  L. 
Ed.  150.  And  bribing  a  person,  known 
to  be  a  material  witness,  to  remain 
away  from  court,  whether  such  person 
has  been  subpopnaed  or  not.  In  re 
Brule  (D.  C.  1895)  71  Fed.  943.  Or 
a  direct  attempt  by  a  person  to  bribe 
or  persuade  a  witness  to  testify  contra- 
ry to  the  truth  in  a  cause  pending  and 
then  on  trial,  made  on  the  street  in  the 
immediate  vicinity  of  the  court,  consti- 
tutes a  contempt.  TJ.  S.  v.  Carroll  (D, 
C.  1906)  147  Fed.  947.  See,  also.  U. 
S.  V.  Huff  (D.  C.  1913)  206  Fed.  700. 
But  an  offer  of  a  sum  of  money  to  a 
witness,  to  remove  his  objections  to 
going  without  the  jurisdiction  of  the 
court  to  testify,  is  not  necessarily  a 
contempt  of  court.  U.  S.  v.  Burr  (C. 
C.  1807)  Fed.  Cas.  No.  14,692f. 

10. Attempt  to  Influence  Jurors.— 

No  person  has  a  right  to  communicate 
private  information  to  a  grand  jury  for 
the  purpose  of  obtaining  a  present- 
ment. U.  S.  V.  Kilpatrick  (D.  C.  1883) 
16  Fed.  765.  An  attempt  by  a  person 
to  influence  a  jury  or  any  member 
thereof  in  favor  of  one  party  or  the 
other,  made  on  the  street  in  the  imme- 
diate vicinity  of  the  court,  constitutes- 
a  contempt  U.  S.  v.  Carroll  (D.  C. 
1906)  147  Fed.  947.  And  so  an  at- 
tempt to  bribe  and  corrupt  jurors  ex- 
pected to  sit  in  a  case  about  to  be  tried 
in  the  same  city  is  sufficiently  near  to 
the  court  to  obstruct  the  administra- 
tion of  justice,  and  therefore  within 
the  court's  jurisdiction  to  punish  under 
this  section.  Kirk  v.  U.  S.  (1911)  192 
Fed.  273,  112  C.  C.  A.  531.  See,  also. 
Ex  parte  Cuddy  (1889)  9  Sup.  Ct  703, 
704, 131  U.  S.  280,  33  L.  Ed.  154.  But 
a  bare  attempt,  without  success,  to  in* 
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duce  a  third  person  to  do  what  he  could 
to  influence  jurors  in  a  pending  case  in 
a  federal  court,  does  not  constitute  a 
contempt      U.    S.    v.    Carroll    (D.    G. 

1906)  147  Fed.  947. 

M.  _.  Falsification  of  evidence^— A 
federal  court,  has  power  to  punish  for 
contempt  the  making  of  false  affidavits 
to  be  used  in  opposition  of  a  motion  for 
a  preliminary  injunction,  which  affi- 
davits, in  the  absence  of  anything  to 
the  contrary,  would  be  presumed  to  have 
been  verified  in  the  presence  of  the 
court  Ex  parte  Steiner  (1913)  202 
Fed.  419,  124  C.  C.  A.  89.  See,  also, 
Chicago  Directory  Co.  v.  United  States 
Directory  Co.  (C.  C.  1903)  123  Fed. 
194. 

The  giving  of  false,  vague,  and  eva- 
sive testimony  by  a  bankrupt  on  his  ex- 
amination before  a  special  commission- 
er, with  the  intention  of  misleading  the 
court  and  concealing  assets  of  his  es- 
tate, is  a  misbehavior,  and  constitutes 
a   contempt      Ex   parte    Bick    (C.    C. 

1907)  155  Fed.  908. 

The  making  and  presentation  of  a 
false  affidavit  intended  to  influence  the 
court  constitutes  an  obstruction  of  the 
administration  of  justice  punishable  as 
a  criminal  contempt.  In  re  Steiner  (D. 
C.  1912)  195  Fed.  299. 

Perjury  committed  by  a  witness  on 
the  stand  is  a  criminal  contempt  of 
court  IM  re  Ulmer  (D.  C.  1913)  208 
Fed.  461. 

12.  —  Taking  deposition.— Neither 
the  taking  of  a  deposition  to  be  used  in 
a  federal  court  in  another  state,  in  pur- 
suance of  a  conspiracy  to  impose  upon 
the  court,  nor  the  filing  and  publication 
of  such  deposition,  is  a  misbehavior  in 
the  presence  of  the  court,  or  so  near 
thereto  as  to  obstruct  the  administra- 
tion of  justice,  punishable  as  a  con- 
tempt; but  to  constitute  such  contempt 
the  deposition  must  have  been  used  or 
offered  in  evidence.  Doniphan  v.  Leh- 
man (C.  C.  1902)  179  Fed.  173. 

13.  — —  Service  of  prooess^^It  is  a 
contempt  to  serve  process,  either  of 
summons  or  capias,  in  the  aatual  or 
constructive  presence  of  the  court. 
Blight  V.  Fisher  (O.  C.  1809)  Fed.  Cas. 
No.  1,542.  And  so  ier  service  of  sum- 
mons upon  a  litigant  under  protection 
of  an  order  of  the  master  requiring  him 
to  attend  the  taking  of  a  deposition. 
Bridges  v.  Sheldon  (O.  C.  1881)  7  Fed. 
17.  Or  the  service  of  civil  process  on 
witnesses  after  the  termination  of  a 
criminal  proceeding.  U.  S.  v.  Zavelo 
(C.  O.  1910)  177  Fed.  536.  But  the 
service  of  a  writ  of  garnishment  from 
a  state  court  upon  a  witness  while  he 
is  in  attendance  upon  the  federal  court 
is  not  a  .contempt  of  the  federal  court 
Ex  parte  Schulenburg  (C.  O.  1885)  25 
Fed.  211. 

14.  —  Misbehavior  In  presence  of 
subordinate  officers^^The  federal  courts 
have  power  to  punish  for  misbehavior 
in  presence   of  their  subordinate   offi- 
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cers.  In  re  Gitkin  (D.  G.  1908)  161 
Fed.  71.  Such  as  interrupting  the  ex- 
amination of  a  witness  before  an  ex- 
aminer, and  insulting  the  examiner  by 
the  use  of  abusive  language  after  he 
has  left  the  office.  U.  S.  v.  Anonymous 
(C.  C.  1884)  21  Fed.  761,  768. 

15.  ...»  Publications  and  criticisms. 
—This  section  does  not  exempt  pub- 
lishers and  editors  from  attachment  for 
contempt  for  publications  improperly 
affecting  a  pending  cause.  Hollings- 
worth  V.  Duane  (C.  C.  1801)  Fed.  Cas. 
No.  6,616;  U.  S.  v.  Toledo  Newspaper 
Co.  (D.  O.  1916)  220  Fed.  458.  But 
see  Ex  parte  Poulson  (C.  O.  1835) 
Fed.  Cas.  No.  11,350;  Morse  v.  Mon- 
tana Ore  Purchasing  Co.  (C.  C.  19O0) 
105  Fed.  337.  It  deprives  the  court  of 
power  to  punish  a  newspaper  publisher 
for  contempt  consisting  of  an  editorial 
in  his  paper  criticising  the  official  con- 
duct and  integrity  of  the  court  Cuyler 
V.  Atlantic  &  N.  O.  R  Co.  (C.  C.  1904) 
131  Fed.  95.  And  the  courts  can  no 
longer  exercise  their  common-law  pow- 
er to  punish  as  for  contempt  a  mis- 
statement of  the  effect  of  their  deci- 
sions. '  Asbestos  Shingle,  Slate  & 
Sheathing  Co.  v.  H.  W.  Johns -Man  ville 
Co.  (C.  C.  1911)  189  Fed.  611. 

The  publication  in  a  newspaper,  by  a 
party  to  whom  a  temporary  injunction 
has  been  granted,  of  a  perverted  con- 
struction of  the  purpose  and  effect  of 
the  injunction,  before  a  full  hearing  on 
the  merits,  is  a  misuse  of  the  injunc- 
tion, which  constitutes  a  common-law 
contempt  of  court  Gorham  Mfg.  Co. 
V.  Emery-Bird-Thayer  Dry-Goodsr  Co, 
(C.  C.  1899)   92  Fed.  774. 

To  publicly  denounce  the  judge  for 
his  official  action  in  granting  an  injunc- 
tion, using  abusive  language,  and  ap- 
plying opprobrious  epithets  to  him  per- 
sonally, is  a  contempt  U.  S.  v.  Gehr 
(O.  C.  1902)  116  Fed.  520. 

A  notice  by  complainant  a  manufac- 
turer to  the  trade,  that  complainant  is 
asserting  the  validity  of  its  trade-mark, 
and  is  endeavoring  to  sustain  it  in 
court,  and  that  the  defendants  were 
stayed  from  infringing  it  by  an  order  of 
the  court  issued  simultaneously  with 
the  order  to  show  cause,  does  not  con- 
stitute contempt  of  court  Gorham 
Mfg.  Co.  V.  Weintraub  (C.  O.  1910) 
176  Fed.  927. 

Criticism  of  a  judge  relating  to  no 
matter  before  him  for  decision  ob- 
structs the  administration  of  justice 
remotely,  if  at  all,  while  criticism  or 
abuse  of  the  judge  regarding  a  pending 
case  directly  obstructs  the  administra- 
tion of  justice,  and  the  former  classes 
of  contempt  are  removed  by  the  stat- 
ute from  the  jurisdiction  of  the  courts, 
but  the  latter  classes  are  left  undis- 
turbed. U.  S.  v.  Huff  (D.  O.  1913)  206 
Fed.  700. 

Writing  letters  criticising  the  govern- 
ment and  litigation  instituted  by  it  re- 
sulting in  an  injunction,  but  not  directly 
calculated  to  incite  disobedience  to  tibe 
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decree,  is  not  a  contempt  as  obstruct- 
ing the  administration  of  justice.  Unit- 
ed States  V.  Southern  Wholesale  Gro- 
cers' Ass'n  (D.  C.  1913)  207  Fed.  434. 

Publications  in  a  newspaper  in  the 
dty  where  the  court  sits,  which  tend 
to  embarrass  the  judge  may  be  mis- 
behavior near  the  court's  presence. 
The  publication  noed  not  have  come  to 
the  judge's  attention  or  influenced  the 
consideration  of  the  cause.  It  is  suffi- 
cient that  the  publication  tttnded  to  ob- 
struct the  administration  of  justice  in 
such  cause.  And  it  is  no  defense  that 
the  court  was  without  jurisdiction  to 
entertain  the  pending  case.  United 
States  V.  Toledo  Newspaper  Co.  (D.  0. 
1915)  220  Fed.  458. 

Article  published  concerning  defend- 
ant charged  with  felony  and  read  by  ju- 
rors, making  a  discharge  of  the  jur:^ 
necessary,  held  punishable  as  a  con- 
tempt under  Jud.  Code,  f  268.  In  re 
Independent  Pub.  Co.  ^D.  C.  1915)  228 
F.   787. 

16.  Misbehavior  of  Jurors.— The  stat- 
ute extends  to  any  misbehavior  of  a 
juror,  in  his  capacity  as  such,  no  mat- 
ter where  committed,  as  such  misbe- 
havior necessarily  tends  to  obstruct  the 
administration  of  justice.  In  re  May 
(D.  C.  1880)  1  Fed.  737,  742. 

It  is  a  contempt  of  court  for  a  juror, 
after  being  summoned,  to  voluntarily 
form  and  deliver  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  with 
a  view  of  disqualifying  himsell  U. 
S.  V.  Devaughan  (C.  C.  1827)  Fed.  Oas. 
No.  14,952. 

Jurors  escaping  from  their  room  may 
be  fined  for  their  contempt  Offutt  v. 
Parrott  (C.  C.  1803)  Fed.  Cas.  No.  10,- 
453. 

17.  — •  Communloatlons^— A  grand 
juror  is  not  subject  to  punishment  for 
contempt  for  disclosing  proceedings  in 
the  grand  jury  room  after  the  discharge 
of  the  grand  jury.  Atwell  v.  U.  S. 
(1908)  162  Fed.  97,  89  C.  C.  A.  97,  17 
L,  R.  A.  (N.  S.)  1049,  15  Ann.  Cas.  253, 
reversing  judgment  In  re  Atwell  (D.  C. 
1905)  140  Fed.  368. 

A  juror  In  a  federal  court  is  guilty  of 
a  contempt  in  corruptly  conferring  with 
a  party  to  a  suit  during  the  trial;  it 
appearing  that  the  court  had  expressly 
forbidden  the  jury  to  converse  with  any 
one  regarding  the  ease.  In  re  May  (D. 
C.  1880)  1  Fed.  737. 

A  member  of  a  federal  grand  jury 
which  had  been  instructed  to  keep  its 
deliberation  secret,  who  deliberately  ob- 
tained an  interview  with  one  interest- 
ed in  procuring  an  indictment  relating 
to  what'had  occurred  in  the  jury  room, 
was  guilty  of  contempt.  In  re  Sdmmer- 
hayes  (D.  C.  1895)  70  Fed.  769. 

18.  Misbehavior  of  officers  of  court. 
— ^A  state  official  who  receives  federal 
prisoners  and  is  paid  for  their  mainte- 
nance is  an  officer  of  the  federal  court, 
and  as  such  officer  may  be  punished  for 
contempt.    In  re  Birdsong  (D.  C.  1889) 


39  Fed.  599,  4  L.  R.  A.  628;  Ex  parte 
Shores  (D.  C.  1912)  195  Fed.  627.  But 
customs  officers,  executing  a  search 
warrant  to  discover  goods  illegally  im- 
ported, are  not  court  officers,  and  are 
therefore  not  subject  to  punishment 
for  contempt  by  a  federal  court.  In  re 
Chin  K.  Shue  (D.  C.  1912)  199  Fed.  282. 

The  fact  that  a  marshal  knew  a  tales- 
man, whom  he  subpoenaed  under  an 
open  venire,  to  be  a  friend  of  the  de- 
fendant in  a  criminal  case,  is  not  evi- 
dence of  a  wiUful  contempt  of  court. 
Richards  ▼.  U.  S.  (1903)  126  Fed.  105, 
61  C.  C.  A.  161. 

An  application  to  compel  an  officer  of 
the  court  to  pay  over  money  due  fi'om 
him  in  his  official  capacity  is  a  proceed- 
ing as  for  a  contempt,  and  the  court  has 
jurisdiction,  under  the  statute.  In  re 
Pitman  (C.  0.  1852)  Fed.  Cas.  No.  11,- 
184. 

A  depository  of  funds  of  the  court  is 
an  officer  of  the  court  Southern  De- 
velopment Co.  V.  Houston  &  T.  C.  Ry. 
Co.  (C.  C.  1886)  27  Fed.  344,  appeal 
dismissed  (1889)  10  Sup.  Ct  1074,  136 
U.  S.  650,  34  L.  Ed.  551. 

19.  — -  Attorneys^— An  attorney  is 
an  officer  of  the  court,  and  within  the 
provision  w^hich  authorizes  courts  to 
punish  for  contempt  "the  misbehavior 
of  any  of  the  officers  of  said  courts  in 
their  official  transactions."  Ex  parte 
Davis  (C.  C.  1901)  112  Fed.  139.  And 
can  be  punished  as  for  contempt  in  ad- 
vising a  witness  to  absent  himself  from 
court  Ex  parte  Robinson  (1873)  86 
U.  S.  (19  WaU.)  505,  22  L.  Ed,  205.  Or 
for  appearing  in  court  armed  with  a 
deadly  weapon.  Sharon  v.  Hill  (C.  C. 
1885)  24  Fed.  726.  Or  gohig  to  a  judge 
in  his  room  and  stating  that  he  wished 
to  speak  to  him  as  a  citizen,  and  then 
attempting  to  influence  the  judge's  ac* 
tion  in  a  pending  cause.  Leber  v.  Unit- 
ed States  (1909)  170  Fed.  881,  96  C.  C. 
A.  57.  Or  for  contemptuous  state- 
ments made  to  the  jury  in  the  trial  of  a 
case  before  the  court  In  re  Maury 
(1913)  205  Fed.  626,  123  C.  C.  A.  642. 

An  attorney  who  in  good  faith  gives 
advice  to  the  effect  that  the  court's 
order  or  writ  is  illegal  and  void  is  not 
liable  for  contempt,  because  of  an  error 
in  judgment;  but  he  is  guilty  of  con- 
tempt if  he  counsels  or  conspires  with 
his  client  or  others  to  disobey  an  or- 
der of  court  and  obstruct  its  enforce- 
ment Anderson  v.  Comptois  (1901) 
109  Fed.  971,  48  C.  O.  A.  1.  judgment 
affirmed  on  rehearing  (1901)  111  Fed. 
998,  50  C.  O.  A.  76;  In  re  Noyes  (1902) 
121  Fed.  200,  57  O.  C.  A.  45;  Leber  v. 
XT.  S.  (1909)  170  Fed.  881,  06  C.  C.  A. 
57.  See,  also,  In  re  Sowles  (C.  C.  1890) 
41  Fed.  752. 

The  power  of  the  federal  courts  to 
disbar  attorneys  for  general  unprofes- 
sional conduct,  or  for  particular  acts  of 
misconduct  not  coming  within  any  of 
the  three  classes  of  contempts  speci- 
fied in  this  section,  is  unabridged  by 
statute.    In  re  Boone  (C.  C.  1897)  83 
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Fed.  M4.  Se«,  also,  Bradley  v.  Fisher 
a869)  7  D.  G.  32,  affirmed  in  (1871)  80 
U.  S.  (18  WalL)  885,  20  L.  Bd.  (M6. 

The  courts  ha^e  power  to  punish  at- 
torneys as  officers  thereof  for  misbe- 
hayior  in  the  practice  of  the  profession. 
In  re  Bradley  (1868)  7  Wall.  364,  374, 
19  L.  Ed.  214;  U.  S.  T.  Green  (O.  O. 
1898)  85  Fed.  857. 

This  section  has  not  restricted  the 
power  of  the  court  to  punish  for  con- 
tempt any  officer  of  the  court  in  his  of- 
ficial transactions  or  his  disobedience  of 
any  lawful  order.  The  court  may  prop- 
erly order  an  attorney  to  pay  the  costs 
which  he  had  unnecessarily  imposed  on 
his  client,  and  regard  for  the  dignity  of 
the  court  requires  that  obedience  to 
such  order  be  compelled.  Bogart  v. 
Electrical  Supply  CJo.  (O.  0.  1886)  27 
Fed.  722,  723. 

20.  Fictitious  suit^— Any  attempt  by 
mere  colorable  dispute  to  obtain  the 
opinion  of  the  court  upon  a  question  of 
law  which  the  party  desires  to  know  for 
his  own  interest  and  purpose,  where 
there  is  not  a  real,  substantial  contro- 
versy between  those  who  appear  as  ad- 
verse parties  to  the  suit,  is  an  abuse 
of  the  court,  constituting  a  contempt. 
Lord  V.  Veazie  (1850)  49  U.  S.  (8  How.) 
251,  12  L.  Ed.  1067. 

One  who,  by  means  of  the  interven- 
tion of  a  friend,  purchased  the  debt  de- 
manded by  the  adverse  party  in  his  bill, 
and  who  thereafter  carries  on  a  pre- 
tended controversy  by  counsel  whom  he 
employs  for  the  purpose  of  obtaining  a 
decision  injurious  to  the  rights  of  third 
parties,  is  guilty  of  contempt  Cleve- 
land V.  Chamberlain  (1861)  66  U.  S.  (1 
Blaclc)  419.  17  L.  Ed.  93. 

21.  interference  with  subject-matter 
of  suit  or  with  prcpe/ty  in  custody  of 
courts— The  willful  destruction  of  the 
subject-matter  of  the  litigation  pending 
appeal  is  a  contempt.  Merrimack  Riv- 
er Sav.  Bank  v.  Clay  Center  (1911)  31 
Sup.  Ct.  295,  296,  219  U.  S.  527,  55  L. 
Ed.  320,  Ann.  Cas.  1912A,  513. 

Where  the  suit  is  discontinued  through 
operation  of  law,  the  goods  are  no  long- 
er in  the  cusj^ody  of  the  law,  and  de- 
fendant is  not  guilty  of  contempt  in 
taking  possession  of  them.  Mitchell  v. 
Wilson  (C.  C.  1827)  Fed.  Cas.  Nos.  9,- 
•671,  9,672. 

Where  a  person  attached  for  con- 
tempt in  failing  to  obey  an  order  direct- 
ing certain  moneys  in  his  hands  to  be 
brought  into  court  has  transferred  all 
his  property  to  a  trustee  in  insolvency, 
he  will  be  discharged.  Wartman  v. 
Wartman  (C.  O.  1853)  Fed.  Cas.  No. 
17,210. 

A  party  is  guilty  of  contempt  in  part- 
ing with  an  alleged  trust  fund  while  the 
question  of  its  disposition  is  pending 
before  the  court    Id. 

The  meddling  with  property,  con- 
structively attached,  does  not  consti- 
tute a  contempt.  Steam  Stonecutter 
Co.  V.  Windsor  Mfg.  Co.  (C.  C.  1880) 
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3  Fed.  29a  And  see  Lefavour  v.  Whi^ 
man  (C.  C.  1894)  65  Fed.  785. 

To  seize  property  held  by  a  marshal 
under  process  from  a  federal  court  is  a 
contempt  Sabia  y.  Fogarty  (C.  0. 
1895)  70  Fed:  482. 

The  rule  that  unauthorized  interfer- 
ence with  the  possession  of  property  in 
custodia  legis  constitutes  contempt  finds 
no  exception  in  favor  of  officers  engag- 
ed in  the  collection  of  taxes.  Ledoux  v. 
La  Bee  (C.  C.  1897)  83  Fed.  761. 

A  court  of  admiralty  has  full  power 
to  punish  by  fine  the  action  of  one  of 
the  parties  in  taking  a  vessel  away  from 
the  custody  of  the  court  without  por- 
mission.  U.  S.  v.  Beames  (D.  C.  1862) 
Fed.  Cas.  No.  14,551a. 

The  taking  of  a  vessel  by  force  from 
the  possession  of  a  party  to  whom  she 
had  been  delivered  on  the  giving  of  a 
bond  for  value  in  admiralty  is  not  a 
contempt  of  court  U.  S.  v.  Towns  <D. 
0.  1874)  Fed.  Cas.  No.  16,534. 

22.  Interforenoo  with  kankrupft 
property^— The  subsequent  concealment 
of  property  of  a  bankrupt  in  his  pos- 
session on  his  adjudication,  by  one  who 
had  no  Hen  upon  it  or  debatable  daim 
to  it,  is  a  violation  of  the  injunction 
against  the  interference  with  the  bank- 
rupt's property  embodied  by  the  settled 
law  of  the  land  in  the  adjudication,  and 
18  punishable  as  contempt  of  court 
under  this  section.  Clay  v.  Waters 
(1910)  178  Fed.  385,  101  0.  a  A-  645, 
21  Ann.  Cas.  897. 

A  bankrupt  is  not  guilty  of  contempt 
where  subsequent  to  the  adjudication 
he  disposes  of  certain  of  his  assets  and 
converts  the  money  to  his  own  use, 
while  holding  property  subject  to  the 
order  of  the  court,  but  not  in  violation 
of  such  order.  In  re  Probst  (1913)  205 
Fed.  512, 123  C.  C.  A.  580. 

A  corporation  will  be  held  in  con- 
tempt, and  punished  therefor,  where, 
in  proceedings  in  bankruptcy,  it  enters 
an  action  against  the  bankrupt  in  the 
state  court,  and  causes  judgment  to  be 
entered  and  execution  levied,  and  to 
avoid  the  effect  of  a  restraining  order 
assigns  the  judgment  to  a  tliird  party, 
who  procures  the  property  to  be  sold 
under  execution.  In  re  Tift  (D.  C. 
1881)  11  Fed.  463. 

A  mere  threat  by  a  judgment  creditor 
of  a  bankrupt  to  levy  execution  on  his 
property  does  not  constitute  a  con- 
tempt In  re  McBryde  (D.  C.  1899) 
99  Fed.  686. 

23.  Interferonoo  witii  rooeivar's  pos- 
session .^It  is  a  contempt  to  disturb 
the  possession  of  a  receiver  by  force, 
or  to  offer  violence  to  the  person  of 
such  receiver  while  he  is  in  discharge 
of  his  official  duties.  Wiswall  v.  Samp- 
son (1852)  55  U.  S.  (14  How.)  52,  14 
L.  Ed.  .^22;  Davis  v.  Gray  (1872)  83 
U.  S.  (16  Wall.)  203;  Ex  parte  Tyler 
(1893)  13  Sup.  Ct  785,  789,  149  U.  S. 
164.  37  L.  Ed.  689;  Ex  parte  Chetwood 
(1897)  17  Sup.  Ct  385,  390,  165  U.  S. 
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443,  41  L.  Ed.  782;  Boyal  Trust  Co.  t. 
Washburn,  B.  &  I.  R.  R.  Co.  (1905) 
139  Fed.  865,  71  O.  C.  A.  579  (modify- 
ing judgment  [C.  C.  1902]  113  Fed. 
531) ;  Secor  v.  Toledo,  P.  &,  W.  R.  Co. 
(C.  C.  1877)  Fed.  Cae.  No.  12,605;  In 
re  DooUttle  (C.  C.  1885)  23  Fed.  544; 
In  re  Wabash  R.  Co.  (C.  C.  1885)  24 
Fed.  217;  In  re  Higgins  (C.  C.  1886) 
27  Fed.  443;  American  Const  Co.  v. 
Jacksonville,  T.  &  K.  W.  Ry.  Co.,  (C. 
C.  1892)  52  Fed.  937;  Ez  parte  Huide- 
koper  (C.  C.  1893)  55  Fed.  709;  U.  S. 
V.  Debs  (C.  C.  1894)  64  Fed.  724;  In 
re  Acker  (C.  C.  1894)  66  Fed.  290,  295. 
And  see  U.  S.  v.  Murphy  (C.  C.  1890) 
44  Fed.  39;  In  re  Young  (D.  C.  1881) 
7  Fed.  855. 

A  federal  court  has  jurisdiction  to  en- 
tertain proceedings  for  contempt 
against  a  constable  who  without  a  war- 
rant searches  railroad  premises  in  pos- 
session of  the  court's  receiver,  and 
seizes  liquors  deposited  therein,  and  to 
determine  if  the  receiver  was  violat- 
ing state  statutes,  and  whether  the 
seizure  was  authorized  thereby.  In  re 
Swan  (1893)  150  U.  S.  637,  14  Sup. 
Ct.  225,  37  L.  Ed.  1207. 

A  person  who  brings  an  action  in  one 
court  against  a  receiver  appointed  by 
another,  without  the  consent  of  the 
latter,  is  guilty  of  a  contempt,  although 
the  receiver's  possession  is  not  disturb- 
ed thereby.  Thompson  v.  Scott  (C.  C. 
1876)  Fed.  Cas.  No.  13,975.  See,  also, 
Stateler  v.  California  Nat  Bank  (C.  C. 
1896)  77  Fed.  43. 

Strikers  or  other  persons,  who,  in 
violation  of  the  court's  orders,  interfere 
with  the  operation  of  a  railroad  in 
charge  of  a  receiver,  are  punishable  for 
contempt.  King  v.  Ohio  &  M.  Ry.  Co. 
(C.  C.  1877)  Fed.  Cas.  No.  7,800; 
Secor  V.  Toledo,  P.  &  W.  R.  Co.,  Id. 
12,605;  Thomas  v.  Cincinnati,  N.  O.  & 
T.  P.  Ry.  Co.  (C.  C.  1894)  62  Fed.  803; 
U.  S.  V.  Weber  (C.  C.  1902)  114  Fed. 
950.  See,  also,  U.  S.  v.  Kane  (C.  C. 
1885)  23  Fed.  748;  In  re  Higgins  (C. 
O.  1886)   27  Fed.  443. 

A  proceeding  in  contempt  for  inter- 
fering with  a  receiver  appointed  by  a 
United  States  circuit  court  is  criminal 
in  character.  U.  S.  v.  Berry  (C.  C. 
1885)   24  Fed.  780. 

Contempt,  in  interfering  with  prop- 
erty in  the  hands  of  a  receiver,  may  be 
committed  by  any  person,  not  solely  by 
an  officer  of  the  court  or  employ^  of  the 
receiver.  In  re  Acker  (C.  C.  1894)  66 
Fed.  290. 

24.  Disobedience  or  resistance  to 
lawful   process,  order,   or  command.— 

The  words  "resistance,"  used  in  the 
statute,  implies  a  willful  purpose  to  in- 
terfere, so  as  to  prevent  the  execu- 
tion or  enforcement  of  process  or  the 
court's  orders.  U.  S.  v.  Jose  (C.  C. 
1894)  63  Fed.  951.  See,  also,  Albert- 
son  V.  The  P.  I.  Nevius  and  The  Wide 
Awake  (D.  C.  1892)  48  Fed.  927. 
The  power  to  punish  for  contempt  is 


not  limited  to  cases  of  disobedience  by 
parties  to  the  suit  of  some  express 
command  or  rule  against  them,  but, 
subject  to  the  limitations  imposed  by 
this  section,  is  co-extensive  with  the  ne- 
cessity for  maintaining  the  authority 
and  dignity  of  the  court  In  re  Reese 
(1901)  107  Fed.  942,  945,  47  C.  C.  A. 
87.  See  Ex  parte  Robinson  (1873)  19 
Wall.  505,  510,  22  L.  Sd.  205;  Ex  parte 
Terry  (1888)  9  Sup.  Ct  77,  79,  128  U. 
S.  289,  32  L.  Ed.  405;  Eilenbecker  v. 
District  Court  of  Plymouth  County 
(1890)  10  Sup.  Ct  424,  426,  134  U.  S. 
31,  33  L.  Ed.  801;  In  re  Debs  (1895) 
15  Sup.  Ct  900,  911,  158  U.  S.  564,  39 
L.  Ed.  1092;  In  re  Rosser  (1900)  101 
Fed.  562.  564,  41  C.  C.  A.  497.  See,  al- 
so, In  re  Rice  (C.  C.  1910)  181  Fed. 
217. 

Contempt  is  a  conclusion  of  law  from 
the  act,  and  disobedience  to  the  legiti- 
mate authority  of  the  court  is,  by  law,- 
a  contempt,  unless  the  party  can  show 
sufficient  cause  to  excuse  it  Wartman 
V.  Wartman  (C.  C.  1853)  Fed.  Cas.  No. 
17,210. 

The  master  of  a  foreign  vessel  who 
refuses  to  obey  a  citation,  and  is  sued 
in  a  suit  by  a  seaman  for  wages,  and 
confines  him  in  irons  on  his  return  from 
court,  giving  as  his  excuse  that  our 
courts  have  no  jurisdiction  over  him,  is 
in  contempt  Weiberg  v.  The  St  Oloff 
(D.  C.  1790)  Fed.  Cas.  No.  17,357.  So 
is  a  person  who  makes  a  false  and 
evasive  return  to  a  writ  of  habeas  cor- 
pus, though  he  cannot  produce  the  re- 
lator. U.  S.  V.  WilUamson  (D.  C.  1855) 
Fed.  Cas.  No.  16,725.  And  so  is  an  at- 
torney who  resists  the  enforcement  of 
a  lawful  writ  of  execution  by  represent- 
ing to  bidders  at  the  execution  sale  that 
the  writ  is  invalid,  and  that  any  one 
purchasing  at  such  sale  would  be  sued 
by  him.  In  re  Sowles  (C.  C.  1890)  41 
Fed.  752. 

It  is  not  a  contempt  of  court  for  an 
officer  to  resign,  to  avoid  obedience  to 
a  writ  of  mandamus,  where  he  has  an 
unrestricted  right  of  resignation.  U.  S. 
V.  Justices  of  Lauderdale  County  (C.  C. 
1882)  10  Fed.  460. 

Forcible  resistance  to  an  officer  of 
the  United  States  in  the  execution  of 
the  lawful  orders  of  their  courts  is  an 
indignity  and  insult  to  the  power  and 
authority  of  the  government,  which  is 
not  extenuated  by  any  claim  that  no 
disrespect  was  intended  to  the  court 
making  the  orders.  In  re  Terry  (C.  C. 
1888)  36  Fed.  419. 

Resisting  and  evading  process  served 
is  contempt.  Albertson  v.  The  P.  I. 
Nevius  and  The  Wide  Awake  (D.  C. 
1892)  48  Fed.  927.  See,  also.  In  re 
Noyes  (1902)  121  Fed.  209,  57  C.  C.  A. 
445. 

Though  one  who  anticipates  a  suit 
against  him  may  absent  himself  from 
the  jurisdiction  and  continue  in  hiding 
after  return  to  avoid  service  of  process 
to  compel  his  appearance  without  be- 
ing guilty  of  contempt  if  the  intent  to 
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evade  service  is  put  into  execution  after 
the  suit  is  brougrht,  not  only  to  avoid 
process,  but  to  frustrate  any  orders 
which  may  be  issued  to  establish  the 
proper  status  of  an  estate  or  right  in 
the  controversy,  such  conduct  consti- 
tutes contempt  In  re  Rice  (C.  C.  1910) 
181  Fed.  217. 

25.  — —  Murder 'of  prisoner  pending 

appeal  .^-Participants  in  the  murder  of  a 
prisoner  under  sentence  of  death  in  a 
state  court,  after  an  appeal  to  the  Su- 
preme Court  of  the  United  States  has 
been  allowed,  are  guilty  of  contempt 
of  the  Supreme  Court,  where  their 
crime  was  actuated  by  the  intent  to  pre- 
vent the  delay  attendant  upon  such 
appeal.  U.  S.  v.  Shipp  (1906)  27  Sup. 
CL  165,  203  IT.  S.  563,  51  L.  Ed.  319,  8 
Ann.  Cas.  265:  U.  S.  v.  Shipp  (1909) 
29  Sup.  Ct  637,  214  U.  S.  386,  53  L. 
Ed.  1041.  And  the  sheriff  and  jailer 
are  also  chargeable  with  contempt 
where  they  made  no  preparation  to  pre- 
vent the  murder  of  the  prisoner  by  a 
mob,  although  such  action  was  reason- 
ably to  be  anticipated,  and  made  no 
effort  Co  resist  the  mob,  to  save  the 
prisoner,  or  to  identify  the  participants 
in  the  crime.  U.  S.  v.  Shipp  (1909)  29 
Sup.  Ct.  637,  214  U.  S.  386,  63  L.  Ed. 
1041. 

26.  — -  Validity  and  certainty  of  or- 
derw^Orders  made  by  a  court  having 
DO  jurisdiction  to  make  them  may  be 
disregarded,  without  liability  to  process 
for  contempt.  Ex  parte  Rowland 
(1881)  104  U.  S.  604,  26  L.  Ed.  861; 
Ex  parte  Fisk  (1885)  5  Sup.  Ct  724, 
726,  113  U.  S.  713,  28  L.  Ed.  1117; 
In  re  Sawyer  (1888)  8  Sup.  Ct.  482, 
493,  124  U.  S.  200,  31  L.  Ed.  402; 
U.  S.  V.  Shipp  (1906)  27  Sup.  Ct  165, 
166,  203  U.  S.  563,  51  L.  Ed.  319,  8 
Ann.  Cas.  265;  Ex  parte  Buskirk 
(1896)  72  Fed.  14,  18  C.  C.  A.  410;  Ex 
parte  Robinson  (1906)  144  Fed.  835,  75 
C.  C.  A.  663;  Lewis  v.  Peck  (1907) 
154  Fed.  273,  83  C.  C.  A.  211  (writ  of 
certiorari  denied  Peck  v.  Lewis  [1907] 
28  S.  Ct  258,  207  U.  S.  593,  52  L.  Ed. 
355);  Brougham  v.  Ocean  Steam  Nav- 
igation Co.  (1913)  205  Fed.  857,  126 
C.  C.  A.  321;  U.  S.  v.  Debs  (C.  C. 
1894)  64  Fed.  724;  In  re  Reese  (C.  C. 
1900)  98  Fed.  984;  American  Lighting 
Co.  V.  Public  Service  Corp.  of  New 
Jersey  (C.  C.  1904)  134  Fed.  129;  U. 
S.  V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (C. 
C.  1905)  142  Fed.  176.  See,  also, 
Searis  v.  Worden  (C.  C.  1882)  13  Fed. 
716,  order  reversed  Worden  v.  Searis 
(1887)  1  Sup.  Ct  814,  121  U.  S.  14,  30 
L.  Ed.  853. 

But  if  a  court  makes  an  order  within 
its  jurisdiction  and  power,  such  order 
must  be  obeyed,  however  clearly  it  may 
be  erroneous,  and  a  disobedience  of  it 
is  a  contempt.  Tornanses  v.  Melsing 
(1901)  106  Fed.  775,  45  C.  C.  A.  615; 
Brougham  v.  Oceanic  Steam  Naviga- 
tion Co.  (1913)  205  Fed.  857,  126  C.  C. 
A.  321;    United  States  v.  Debs  (O.  0. 
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1894)  64  Fed.  724;  Blake  v.  Nesbct 
(D.  C.  1905)  144  Fed.  279. 

To  sustain  proceedings  for  contempt, 
the  order  violated  should  be  clear  and 
certain  in  its  terms.  In  re  Huntley 
(1898)  85  Fed.  889,  29  C.  C.  A.  488; 
In  re  Cary  (D.  C.  1882)  10  Fed.  622, 
626.  See,  also,  U.  S.  v.  Atchison,  T.  & 
S.  F.  R,  Co.  (C.  C.  1883)  16  Fed.  853. 

The  court  has  no  jurisdiction  to  pun- 
ish as  a  contempt  disobedience  to  an 
order  which  the  court  intended  to  make, 
but  which  in  fact  was  never  entered. 
Nor  an  act  not  forbidden  by  ito  order 
or  decree  at  the  time  it  was  commit- 
ted, but  in  violation  of  an  order  after- 
wards entered  nunc  pro  tunc.  Ei  parte 
Buskirk  (1896)  72  Fed.  14,  18  C.  0.  A. 
410. 

27.  — -  Knowledge  of  party^Onc 
may  be  liable  for  violation  of  an  order, 
though  he  was  not  a  party  to  the  suit, 
and  was  not  served,  provided  he  had  ac- 
tual notice  thereof.  Ex  parte  Lennon 
(1894)  64  Fed.  320.  12  C.  C.  A.  134 
(judgment  affirmed  [1897]  17  Sup.  Ct 
658,  166  U.  S.  548,  41  L.  Ed.  1110); 
U.  S.  V.  Sweeney  (O.  0.  1899)  95  Fed. 
434:  W.  B.  Conkey  Co.  v.  RusseU  (C. 
C.  1901)  111  Fed.  417  (appeal  dismiss- 
ed Bessette  v.  W.  B.  Conkey  Co.  [1904] 
133  Fed.  165,  66  C.  C.  A.  291,  writ  of 
certiorari  denied  [1905]  25  Sup.  Ct  793, 
196  U.  S.  638,  49  L.  Ed.  630) ;  Ex  parte 
Richards  (C.  O.  1902)  117  Fed.  658; 
Seattle  Brewing  &  Malting  Co.  v.  Han- 
sen (C.  O.  1905)  144  Fed.  1011;  In  re 
Feeny  (D.  C.  1870)  Fed.  Cas.  No.  4,715; 
In  re  Krinsky  (D.  O.  1902)  112  Fed. 
972;  Blake  v.  Nesbet  (D.  O.  1905)  144 
Fed.  279;  In  re  Wilk  (D.  O.  1907)  155 
Fed.  943;  Puget  Sound  Traction,  Light 
&  Power  Co.  v.  Lawrey  (D.  C.  1913) 
202  Fed.  263.  See,  also,  Fanshawe  v. 
Tracy  (O,  C.  1868)  Fed.  Cas.  No.  4,643. 

28.  —  DIsobedlenoe  to  Injunction^ 
Disobedience  to  an  injunction  is  a  con- 
tempt of  court  w^hich  may  be  punished 
by  fine  or  imprisonment.  In  re  Chiles 
(1874)  22  Wall.  157, 168,  22  L,  Ed.  819; 
Monroe  v.  Bradley  (C.  C.  1803)  Fed. 
Cas.  No.  9,713;  Wells  Fargo  &  Co.  v. 
Oregon  Ry.  &  Nav.  Co.  (C.  C.  1884)  19 
Fed.  20,  23;  Butte  &  Boston  ConsoL 
Min.  Co.  V.  Montana  Ore  Purchasing 
Co.  (O.  C.  1907)  158  Fed.  131. 

Where  petitioners  were  imprisoned 
for  violation  of  a  strike  injunction,  the 
only  question  reviewable  on  habeas  cor- 
pus to  secure  their  discharge  was 
whether  the  court  had  jurisdiction  to 
grant  the  injunction.  Ex  parte  Hag- 
gerty  (C.  C.  A.  1903)  124  Fed.  441. 

A  party  can  only  be  relieved  from  the 
operation  of  an  injunction  absolutely 
prohibiting  a  specific  act  by  the  court 
granting  the  injunction.  Muller  ▼•  Hen- 
ry (C.  C.  1879)  Fed.  Cas,  No.  9.916: 
Bowers  v.  Von  Schmidt  (0.  0.  1898  > 
87  Fed.  293. 

In  fining  defendants  for  contempt  in 
disobeying  an  injunction,  the  court  or- 
dered, in  view  of  the  large   expenses 
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that  must  have  been  Sncnrred  in  procur- 
inif  evidence  and  prosecuting  the  pro- 
ceeding for  contempt,  that  the  money, 
when  collected,  should  be  paid  over  to 
complainant  or  his  solicitors.  In  re 
North  Bloomfield  Gravel  Min.  Co.  (C. 
C.  1886)  27  Fed.  795. 

Where  a  preliminary  injunction  to  re- 
strain the  infringement  of  patent  rights 
is  granted,  on  condition  that  a  bond  be 
filed  by  the  plaintiff,  and  the  defendant 
was  present  in  court  at  the  time  the  or- 
der was  read  and  approved,  and  the 
complainant  then  exhibited  the  form  of 
bond  which  he  was  required  to  give,  and 
stated  that  the  bond  would  be  filed  as 
soon  as  the  6urety*s  signature  could  be 
obtained,  and  it  was  in  fact  filed  on  the 
same  day,  the  defendant  cannot,  in  pro- 
ceedings to  punish  him  for  contempt  in 
committing  a  breach  of  the  injunction, 
plead  in  justification  that  he  was  igno- 
rant of  the  filing  of  the  bond;  it  being 
his  duty,  without  notification,  to  ascer- 
tain whether  the  bond  had  been  filed 
or  not  Burr  v.  Embark  (O.  O.  1887) 
29  Fed.  428. 

Where  defendant,  in  violating  an  in- 
junction, is  not  guilty  of  willful  con- 
tempt, a  nominal  fine  and  costs  will 
be  imposed.  Morss  v.  Domestic  Sewing 
Mach.  Co.  (C.  C.  1889)  38  Fed.  482. 

Where  defendants,  directors  and  gen- 
eral officers  of  the  American  Railway 
Union,  in  combination  with  members 
of  the  union,  engaged  in  a  conspiracy 
to  boycott  Pullman  cars,  in  use  on  rail- 
roads, and  for  that  purpose  entered  into 
a  conspiracy  to  restrain  and  hinder  in- 
terstate commerce  in  general,  and,  in 
furtherance  of  their  design,  those  ac- 
tively engaged  in  the  strike  used  threats, 
violence,  and  other  unlawful  means  of 
interference  with  the  operations  of  the 
roads,  and,  instead  of  respecting  an 
injunction  commanding  them  to  desist, 
persisted  in  their  purpose,  without  es- 
sential change  of  conduct,  they  were 
guilty  of  contempt  U.  S.  v.  Debs  (O. 
C.  1894)  64  Fed.  724. 

Where  defendant  was  enjoined,  at 
the  suit  of  a  water  company,  from  al- 
lowing any  deleterious  substances  to  es- 
cape from  its  factory  into  the  river,  and 
thereupon  built  a  reservoir  on  the  bank 
of  the  river,  which  it  negligently  and 
carelessly  permitted  to  break  and  dis- 
charge its  contents,  it  was  a  contempt 
punishable  by  fine,  or  by  fine  and  im- 
prisonment, although  there  was  no  will- 
ful purpose  to  violate  the  injunction. 
Indianapolis  Water  Co.  v.  American 
Strawboard  Co.  (O.  C.  1896)  75  Fed. 
972. 

One  who  has  violated  an  injunction, 
though  by  acts  not  believed  by  him  to 
violate  it,  is  still  technically  in  con- 
tempt Stateler  v.  California  Nat 
Bank  (O.  O.  1896)  77  Fed.  43. 

An  injunction  was  granted  and  served 
on  defendants,  restraining  them  and  all 
others  from  in  any  way  interfering  with 
the  management,  operation,  or  conduct- 


ing of  the  mines  named  in  the  bill,  either 
by  menaces,  threats,  or  intimidation  of 
any  character  used  to  prevent  the  em- 
ployes of  said  mines  from  going  to  or 
from  the  same,  or  from  engaging  in 
their  usual  business  of  mining.  De- 
fendants joined  a  body  of  over  200  strik- 
ing miners  in  marching,  with  music  and 
banners,  past  one  of  said  mines  and  the 
homes  of  the  miners  working  therein, 
marching  and  countermarching  for 
three  days  along  the  public  highway 
between  the  mine  and  the  homes  of  the 
miners,  halting  in  front  of  the  mine, 
and  taking  positions  on  each  side  of 
the  road  which  the  miners  must  cross 
in  going  to  and  from  the  mine,  before 
daylight  and  late  at  night,  at  the  time 
when  such  miners  were  going  to  and 
from  their  work.  The  avowed  object 
of  the  strikers  was  to  influence  the  min- 
ers to  join  in  the  strike,  and  tiiis  march- 
ing and  halting  in  front  of  the  mine 
were  with  the  evident  intent  to  accom- 
plish this  object  by  intimidation,  and 
some  of  the  miners  were  thereby  in- 
timidated and  kept  away  from  their 
work.  Held,  that  defendants  were  guil- 
ty of  contempt  Mackall  v.  Ratchford 
(C.  O.  1897)  82  Fed.  41. 

A  defendant  guilty  of  continuous  and 
repeated  violations  of  a  restraining  or- 
der cannot  excuse  himself  on  the  ground 
that  the  order  is  open  to  different  con- 
structions, and,  construing  it  for  himself, 
h(^  had  abstained  from  doing  such  acts 
as  fell  within  the  letter  of  the  order. 
The  spirit  as  well  as  the  letter  of  the 
order  should  be  obeyed.  Economist 
Furnace  Co.  v.  WroughW-Iron  Range 
Co.   (C.  C.  1898)  86  Fed.  1010. 

The  violation  of  an  injunction  is  pun- 
ishable as  a  contempt,  though  at  the 
time  of  the  violation  no  process  had 
been  served  on  defendants  in  the  bill. 
Ex  parte  Richards  (C.  C.  1902)  117 
Fed.  658. 

Attorneys  for  a  judgment  creditor  of 
a  bankrupt,  after  the  entering  of  an  or- 
der by  the  court  of  bankruptcy  enjoin- 
ing them  and  their  client  from  taking 
any  further  steps  in  supplementary  pro- 
ceedings for  the  collection  of  the  judg- 
ment, which  they  had  previously  in- 
stituted in  a  state  court,  and  with  full 
knowledge  of  such  order,  applied  for 
and  obtained  an  order  from  the  state 
court  adjudging  the  bankrupt  in  con- 
tempt for  failure  to  obey  an  order  made 
prior  to  the  bankruptcy,  and  requiring 
him  to  pay  to  such  attorneys  a  fine 
equal  to  the  judgment  and  costs.  Held, 
that  the  application  for  such  order  was 
a  continuation  of  the  proceedings  for 
the  collection  of  the  judgment,  in  plain 
violation  of  the  injunction,  and  that 
the  attorneys  in  prosecuting  it  com- 
mitted a  contempt  of  the  court  of  bank- 
ruptcy. In  re  Fortunate  (O.  C.  1903) 
123  Fed.  622. 

Where,  .after  an  injunction  was  served 
on  a  '^scalper"  against  the  unlawful  sale 
of  railroad  tickets,  his  counsel  in  open 
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court  solemnly  promised  that,  if  the 
proceedings  could  be  stayed,  he  would 
in  good  faith  in  the  future  obey  the  law 
and  observe  the  itg'unction,  but  he  sub- 
sequently willfully  violated  it,  he  will 
be  punished  by  imprisonment  in  the 
county  jaiL  Missouri,  K.  &  T.  Ry.  Go. 
V.  McOrary  (O.  O.  1910)  182  Fed.  401. 

Where  an  injunction  restraining  pro- 
ceedings is  served  upon  an  attorney 
during  the  argument  before  the  court, 
he  will  not  be  held  guUty  of  a  contempt 
in  proceeding  with  the  argument  and 
handing  up  his  papers,  where  he  states 
to  the  court  that  he  has  been  enjoined, 
and  does  nothing  further.  In  re  South 
Side  R.  Co.  (D.  0.  1874)  Fed.  Cas. 
No.  13,190. 

A  creditor  of  a  bankrupt,  in  contempt 
for  violating  an  injunction  against  pros- 
ecuting an  execution  obtained  in  the 
state  court  against  the  bankrupt,  and 
which  sold  property  valued  at  $4,200, 
but  bid  it  in  in  such  a  way  that  the  actu- 
al loss  occasioned  to  the  bankrupt  estate 
was  $2,100,  will  be  fined  that  sum,  and 
in  addition  the  expenses  of  the  bank- 
rupt for  counsel  fees  and  costs  of  ob- 
taining an  injunction  in  another  district 
to  prevent  the  execution  sale  there,  and 
also  the  increased  costs  of  the  bankrupt 
in  prosecuting  the  contempt  proceeding, 
which  the  oflFender  willfully  protracted 
and  contested.  In  re  Hft  (D.  G.  1881) 
11  Fed.  463. 

29.  <—  Witnesses.— A  federal  court 
has  power  to  punish  a  duly  subpoenaed 
witness  for  contempt  in  refusing  to 
obey  its  commands.  U.  S.  v.  Tom  Wah 
(D.  C.  1908)  160  Fed.  207  (order  af- 
firmed Tom  Wah  v.  U.  S.  [1908]  163 
Fed.  1008,  90  O.  O.  A.  178).  See,  also, 
Fairfield  v.  U.  8.  (1906)  146  Fed.  508, 
76  O.  O.  A.  590;  Lobel  v.  Cossey  (1907) 
167  Fed.  664,  85  O.  O.  A.  142;  Leber  ▼. 
U.  S.  (1909)  170  Fed.  881,  96  O.  O.  A. 
67;  U.  S.  V.  CaldweU  (O.  O.  1795)  Fed, 
Cas.  No.  14,708;  Same  v.  Montgomery, 
Id.  15,799;  Same  v.  Caton  (C.  C.  1803) 
Fed.  Cas.  No.  14,758;  Same  v.  Schol- 
field.  Id.  16,230;  Same  v.  Smith  (G.  O. 
1806)  Fed.  Cas.  No.  16,342;  Same  ▼. 
Goolidge  (G.  G.  1815)  Fed.  Gas.  No. 
14,858;  Roberts  v.  Walley  (G.  G.  1882) 
14  Fed.  167;  Brungger  v.  Smith  (G.  O. 
1892)  49  Fed.  124;  In  re  Spofford  (G. 
G.  1894)  62  Fed.  443;  Bowker  v. 
Haight  &  Freese  Go.  (G.  G.  1906)  146 
Fed.  256.  If  such  refusal  is  shown  to  be 
contumacious.  In  re  Grove  (1910)  180 
Fed.  62,  103  G.  0.  A.  416  (reversing 
order  International  Curtis  Marine  Tur- 
bine Go.  V.  William  Cramp  &  Sons  Ship 
&  Engine  Bldg.  Co.  [G.  G.  1910]  176 
Fed.  925).  And  the  witness  is  not  in 
danger  of  being  compelled  to  incrim- 
inate himself.  Foot  v.  Buchanan  (G. 
C.  1902)  113  Fed.  156. 

If  his  fees  are  not  paid,  the  witness 
is  not  liable  for  contempt  for  failure 
to  attend.  In  re  Thomas  (G.  0.  1871) 
Fed.  Gas.  No.  13,889.  So  the  refusal 
to  testify  as  an  expert,  even  in  criminal 
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cases,  unless  first  paid  a  reasonable 
fee,  is  not  a  contempt  U.  8.  v.  Hows 
(D.  G.  1881)  Fed.  Gas.  No.  15,404a. 

A  corporate  officer  cannot  be  ponidi- 
ed  for  contempt  for  failure  to  obey  a 
subpoena  duces  tecum  addressed  to  him, 
and  requiring  him  to  produce  certain 
books,  where  such  books  have  never 
been  in  his  possession  nor  subject  to 
his  control.  U.  S.  ▼.  American  Tobacco 
Go.  (G.  G.  1905)  146  Fed.  557. 

But  a  member  of  a  firm  may  be  pun- 
ished for  such  failure.  U.  S.  v.  0>Ilin8 
(D.  G.  1906)  145  Fed.  709.  See.  eIbo, 
In  re  Munroe  (D.  G.  1913)  210  Fed. 
326. 

One  duly  served  with  a  subpcena,  who 
neither  appears  nor  takes  means  to 
bring  to  the  court's  attention  facts  ex- 
cusing him  from  attending,  is  guilty  of 
contempt  Carman  v.  Emerson  (1895) 
71  Fed.  264,  18  O.  G.  A.  38. 

On  an  examination  before  a  special 
examiner  a  witness  will  be  compelled, 
by  proceedings  in  contempt,  to  answer 
questions  that  seem  to  be  material  to 
the  issue.  Johnson  Steel  Street-Bail 
Go.  V.  North  Branch  Steel  Go.  (C.  (i 
1891)  48  Fed.  196. 

30.  Violation  of  stlpulatlon^^An  act 

in  violation  of  a  mere  oral  stipulation 
made  in  open  court  between  the  attor- 
neys of  tlie  parties  is  not  a  contempt 
which  the  court  can  punish.  Ex  parte 
Buskirk  (1896)  72  Fed.  14,  18  C.  C  A. 
410. 

31.  Cerperatlons^^A  corporation  may 
be  fined  for  a  breach  of  an  injunction, 
and  the  court  is  not  limited  to  proceed- 
ings against  the  individual  directors  or 
other  responsible  agents.  U.  S.  ▼. 
Memphis  &  L.  R.  R.  Go.  (G.  G.  1881) 
6  Fed.  237.  See,  also.  Merchants' 
Stock  &  Grain  Go.  v.  Board  of  Trade 
of  City  of  Chicago  (1912)  201  Fed,  20, 
120  G.  G.  A.  582. 

Where  a  foreign  corporation  is  do- 
ing business  in  another  state,  in  which 
the  courts  of  the  United  States  acquire 
jurisdiction  over  it,  it  is  proper  to  pun- 
ish a  contempt  of  the  court's  authority 
by  a  fine,  as  well  against  the  corpora- 
tion itself  as  the  subordinate  agents 
found  within  the  jurisdiction.  U.  S.  v. 
Memphis  &  L.  R.  R.  Go.  (G.  O.  1881) 
6  Fed.  237. 

32.  Defensas^-The  pendency  of  a 
criminal  prosecution  is  no  objection  to 
the  hearing  of  a  motion  for  attach- 
ment for  a  contempt  in  the  irregular 
examination  of  witnesses  prior  to  the 
hearing.  U.  S.  v.  Burr  (C.  C.  1807) 
Fed.  Cas.  No.  14,693. 

A  marshal  obeying  order  of  secretary 
of  war,  rather  than  that  of  court, 
should  not  be  punished  for  contempt 
of  court  Ex  parte  Benedict  (D.  G. 
1862)  Fed.  Gas.  No.  1,292. 

That  article  read  by  jurors,  making 
discharge  of  jury  necessary,  was  true 
held  not  mitigation  nor  a  defense  to  a 
prosecution  for  contempt    la  m  Inde- 
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pendent  Pnb.  Go.  (D.  G.  1915)  228 
Fed.  787. 

33. Advice  of  counsel.— Adylce  of 

counsel,  honestly  given,  may  serve  to 
mitigate  the  punishment,  but  is  no  de- 
fense. Tornanses  v.  Melsing  (1901) 
106  Fed.  775,  45  G.  G.  A.  615;  Bate 
Befrigerating  Go.  v.  Gillett  (G.  G. 
1887)  30  Fed.  683;  Ulman  v.  Bitter 
(G.  G.  1896)  72  Fed.  1000  (decree  af- 
firmed Bitter  v.  Ulman  [1897]  78  Fed. 
222,  24  G.  G.  A.  71) ;  Pokegama  Sug- 
ar-Pine Lumber  Go.  v.  Klamath  Biv- 
er  Lumber  &  Improvement  Go.  (G.  G. 
1898)  86  Fed.  538;  Bodgers  v.  Pitt 
(G.  G.  1898)  89  Fed.  424;  Boyal  Trust 
Go.  V.  Washburn,  B.  &  I.  B.  By.  Go. 
(G.  G.  1902)  113  Fed.  531  (judgment 
modified  [1905]  139  Fed.  865,  71  G.  G. 
A.  579);  In  re  Munroe  (D.  G.  1913) 
210  Fed.  326.  But  see  Dinsmore  v. 
Louisville,  N.  A.  &  G.  B.  Go.  (G.  G, 
1880)  3  Fed.  593. 

(BJ  Power  to  punish  and  prooeedinga 

34.  Inherent  power  recognized.r— The 
inherent  power  of  the  federal  courts  to 
punish  for  contempt  is  recognized  and 
enforced  by  this  section.  In  re  Terry 
(1888)  9  Sup.  Gt.  77,  79,  128  U.  S. 
289,  32  L.  Ed.  405;  Interstate  Gom- 
merce  Gom mission  v.  Brimson  (1894) 
14  Sup.  Gt.  1125,  1138,  154  U.  S.  447, 
38  L.  Ed.  1047;  Bessette  v.  W.  B. 
Conkey  Go.  (1904)  24  Sup.  Gt  665, 
666,  194  U.  S.  324,  48  L.  Ed.  997; 
Gompers  ▼.  Buck's  Stove  &  Bange  Go. 
(1911)  31  Sup.  Gt.  492,  501,  221  U. 
S.  418.  55  L.  Ed.  797,  34  L.  B.  A.  (N. 
S.)  874;  In  re  Nevitt  (1902)  117  Fed. 
44a  54  C.  G.  A.  622;  Samel  v.  Dodd 
(1906)  142  Fed.  68,  73,  73  G.  G.  A. 
264  (certiorari  denied  [1906]  26  Sup. 
Ct  701,  201  U.  S.  646,  50  L.  Ed.  903) ; 
Kreplik  v.  Gouch  Patents  Go.  (1911) 
190  Fed.  565,  111  G.  G.  A.  381;  U.  S, 
▼.  New  Bedford  Bridge  (G.  G.  1847) 
Fed.  Gas.  No.  15,867;  In  re  Neagle  (G. 
C.  1889)  39  Fed.  833,  858,  5  L.  B.  A. 
78  (affirmed  [1890]  10  Sup.  Gt.  658, 
135  U.  S.  1,  34  L.  Ed.  55) ;  Indianapo- 
lis Water  Co.  v.  American  Strawboard 
Co.  (G.  G.  1896)  75  Fed.  972,  978;  In 
re  Lyman  (D.  C.  1893)  55  Fed.  29; 
Ex  parte  McLeod  (D.  G.  1903)  120 
Fed.  130;  U.  S.  v.  Toledo  Newspaper 
Co.  (D.  G,  1915)  220  Fed.  458.  See, 
also,  Wayne  Knitting  Mills  v.  Nugent 
(D.  G.  1900)  104  Fed.  530. 

The  authority  to  punish  contempt  is 
a  necessary  incident  inherent  in  all 
courts  of  law  or  equity.  U.  S.  v.  Hud- 
son (1812)  11  U.  S.  (7  Granch)  32,  3 
Li.  Ed.  259;  In  re  Terry  (1888)  9  Sup. 
Ot  77,  79,  128  U.  S.  289,  32  L.  Ed. 
405;  Heinze  v.  Butte  &  B.  Gonsol. 
Min.  Go.  (1904)  129  Fed.  274,  63  G.  G. 
A.  888  (writ  of  certiorari  denied  [1904] 
24  Sup.  Gt  856,  194  U.  S.  632,  48  L. 
Ed.  1159);  Merchants'  Stock  &  Grain 
Co.  V.  Board  of  Trade  of  Gity  of  Ghi- 
cago  (1912)  201  Fed.  20,  120  G.  G.  A. 
582;    In  re  Lyman   (D.   G.  1893)   55 
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Fed.  29;  U.  S.  v.  Tom  Wah  (D.  O. 
1908)  160  Fed.  207  (order  affirmed 
Tom  Wah  v.  U.  S.  [1908]  163  Fed. 
1008,  90  G.  G.  A.  178);  In  re  Ulmer 
(D.  G.  1913)  208  Fed.  461. 

The  amplitude  of  the  power  is  a  com- 
mand to  never  to  exert  it  where  it  is 
not  necessary  or  proper.  Gompers  v. 
Buck's  Stove  &  Bange  Go.  (1911)  31 
Sup.  492,  502,  221  U.  S.  418,  55  L.  Ed. 
797,  34  L.  B.  A.  (N.  S.)  874.  See, 
also,  Matheson  v.  Hanna-Schoellkopp 
Go.   (G.  G.  1903)  122  Fed.  836. 

The  statute,  conferring  on  the  courts 
of  the  United  States  the  power  to  fine 
and  imprison  for  contempt,  is  a  mere 
legislative  assertion  of  the  right  pos- 
sessed by  the  courts  as  incidental  to  a 
grant  of  judicial  power  and  can  only 
be  considered  as  a  legislative  declara- 
tion that  the  power  of  punishing  for 
contempt  shall  not  extend  beyond  its 
known  and  acknowledged  limits  of  fine 
and  imprisonment.  Anderson  v.  Dunn 
(1821)  6  Wheat.  204,  227,  5  L.  Ed. 
242. 

35.  Courts  within  section  ^-Whether 
this  provision  is  valid  so  far  as  it  lim- 
its the  authority  of  the  Supreme  Gourt 
to  punish  for  contempt,  may  perhaps 
be  a  matter  of  doubt.  Ex  parte  Bob- 
inson  (1873)  19  Wall.  505,  510,  22  L. 
Ed.  205.  See,  also,  U.  S.  v.  Shipp 
(1906)  27  Sup.  Gt.  165,  167,  203  U.  S. 
563,  51  L.  Ed.  319,  8  Ann.  Gas.  265. 

This  statute  was  only  designed  for 
the  government  of  the  federal  courts. 
Eilenbecker  v.  District  Gourt  of  Plym- 
outh Gounty  (1890)  10  Sup.  Gt  424, 
426,  134  U.  S.  31,  33  L.  Ed.  801. 

Quaere,  whether  the  courts  of  the 
District  of  Golumbia  are  confined  in  all 
characters  of  contempt  only  to  an  in- 
fliction of  the  penalties  authorized  in 
this  section,  and  therefore  have  not 
power  in  any  other  form  or  manner  to 
punish  for  a  contempt.  Hovey  v.  El- 
Uott  (1897)  17  Sup.  Gt.  841,  843,  167 
U.  S.  409,  42  L.  Ed.  215. 

The  words  "said  courts,"  in  this  sec- 
tion, refer  to  the  district  courts.  In  re 
Perkins   (G.  G.  1900)  100  Fed.  950. 

36.  Court  oonimls8ioner8.p-A  court 
commissioner  is  without  power  to  pun- 
ish for  contempt  in  proceedings  before 
him,  such  power  being  in  the  court 
Ex  parte  Perkins  (G.  G.  1887)  29  Fed. 
900,  908,  910;  Johnson  v.  Southern 
Building  &  Loan  Ass'n  (G.  G.  1899)  99 
Fed.  646;  In  re  Mason  (D.  G.  1890) 
43  Fed.  510;  In  re  Perkins  (D.  C. 
1900)  100  Fed.  950;  U.  S.  v.  Beavers 
(D.  G.  1903)  125  Fed.  778;  U.  S.  v. 
Tom  Wah  (D.  C.  1908)  160  Fed.  207 
(order  affirmed  Tom  Wah  v.  U.  S. 
[1908]  163  Fed.  lOOa  90  G.  G.  A.  178). 

37.  Court  ofTonded.*— No  court  has  ju- 
risdiction to  punish  a  party  for  con- 
tempt committed  in  anotuer  court.  Ex 
parte  Bradley  (1868)  74  U.  S.  (7  Wall.) 
364,  372,  19  L.  Ed.  214;  Merchants' 
Stock  &  Grain  Go.  v.  Board  of  Trade 
of  aty  of  Ghicago  (1912)  201  Fed.  20, 
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120  C.  C.  A.  582;  In  re  Litchfield  (O. 
C.  1882)  13  Fed.  863;  Kirk  v.  Milwau- 
kee Dust  Collector  Mfg.  Co.  (C.  C.  1885) 
26  Fed.  501;  U.  S.  v.  Green  (C.  C. 
1898)  85  Fed.  857,  859,  860;  In  re 
Biggsbee  (D.  C.  1907)  151  Fed.  701. 
See,  also,  U.  S.  v.  Berry  (C.  C.  1885) 
24  Fed.  780;  In  re  Steiner  (D.  C. 
1912)  195  Fed.  299. 

The  supreme  court  is  not  authorized 
to  punish  for  contempts  committed  in 
a  district  court  of  the  United  States. 
In  re  Tillinghast  (1830)  29  U.  S.  (4 
Pet.)  108,  7  Ll  Ed.  798. 

After  the  filing  of  a  mandate  from 
the  appellate  court,  jurisdiction  to  pun- 
ish for  contempt  is  in  the  lower  court 
Dowagiac  Mfg.  Co.  v.  Minnesota  Mo- 
line  Plow  Co.  (1903)  124  Fed.  735.  61 
C.  C.  A.  57. 

As  restricted  by  this  section,  a  fed- 
eral court  is  without  power  to  punish 
for  contempt  a  person  not  an  officer  of 
the  court  nor  a  suitor  therein  on  a 
rule  which  charges  him  only  with  using 
or  attempting  to  use  its  process  to  ob- 
struct the  administration  of  justice  in 
a  state  court  In  re  Riggsbee  (D.  C. 
1907)  151  Fed.  701. 

38.  Character  of  proceeding  as  olvll 
or  criminal.— Prosecutions  for  contempt 
of  court  are  criminal  in  their  character. 
Ex  parte  Kearney  (1822)  7  Wheat  38, 
42,  6  L.  Ed.  391;  Hayes  v.  Fischer 
(1880)  102  U.  S.  121,  122.  26  L.  Ed. 
95;  Ex  parte  Chetwood  (1897)  17  Sup. 
Ct.  385,  392,  165  U.  S.  443.  41  L.  Ed. 
782;  Bessette  v.  W.  B.  Conkey  Co. 
(1904)  24  Sup.  Ct  665,  668,  194  U. 
S.  324,  48  L.  Ed.  997;  In  re  Christen- 
sen  Engineering  Co.  (1904)  24  Sup. 
Ct  729,  730,  194  U.  S.  458,  48  L.  Ed. 
1072;  Grant  v.  U.  S.  (1913)  33  Sup. 
Ct  190,  191,  227  U.  S.  74,  57  L.  Ed. 
423;  Frankfort  v.  Deposit  Bank  (1904) 
127  Fed.  812,  62  C.  C.  A.  492;  Garri- 
gan  V.  U.  S.  (1908)  163  Fed.  16,  89  C. 
C.  A.  494,  23  L.  R.  A.  (N.  S.)  1295 
(^writ  of  certiorari  denied  XJ.  S.  v.  Garri- 
gan  [1909]  29  Sup.  Ct  696,  214  U.  S. 
514,  53  L.  Ed. -1063);  In  re  Grove 
(1910)  180  Fed.  62,  103  C.  C.  A.  416 
(reversing  order  International  Curtis 
Marine  Turbine  Co.  v.  William  Cramp  & 
Sons  Ship  &  Engine  Bldg.  Co.  [C.  C. 
1910]  176  Fed.  925) ;  Fanshawe  v.  Tra- 
cy (C.  C.  1868)  Fed.  Cas.  No.  4,643; 
Darant  v.  Washington  County  (O.  O. 
1869)  Fed.  Cas.  No.  4.191;  Fischer  v. 
Hayes  (C.  C.  1881)  6  Fed.  63;  Ex  parte 
O'Neal  (C.  C.  1903)  125  Fed.  967; 
Butte  &  Boston  Consol.  Min.  Co.  v. 
Montana  Ore  Purchasing  Co.  (C.  O. 
1907)  158  Fed.  131;  New  Jersey  Pat- 
ent Co.  V.  Martin  (C.  C.  1909)  166  Fed. 
1010;  Van  Hoorebeke  v.  U.  S.  (D.  O. 
1891)  46  Fed.  456;  PhUlips  Sheet  &  Tin 
Plate  Co.  V.  Amalgamated  Ass'n  of  Iron, 
Steel,  and  Tin  Workers  (D.  C.  1913) 
208  Fed.  335;  Pierce  v.  U.  S.  (D. 
C.  1911)  37  App.  D.  C.  582  (writ  of 
certiorari  denied  [1912]  32  Sup.  Ct 
528). 
When  a  court  commits  for  contempt, 
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their  adjudication  is  a  conviction,  and 
their  commitment  an  execution.  Ex 
parte  Kearney  (1822)  20  U.  S.  (7 
Wheat)  38,  5  L.  Ed.  391;  In  re  MuUee 
(C.  C.  1869)  Fed.  Cas.  No.  9,911. 

An  order  fining  a  party  for  contempt 
in  violating  an  injunction,  and  direct- 
ing the  fine  to  be  paid  to  the  other  par- 
ty as  compensation  for  the  damage 
done  him  and  for  his  expense  in  the 
contempt  proceedings,  is  an  interlocu- 
tory order  in  a  civil  action,  and  not  a 
criminal  proceeding.  Worden  v.  Searls 
(1887)  7  Sup.  Ct  814,  121  U.  S.  14,  30 
L.  Ed,  853  (reversing  decree  Searls  v. 
Worden  [C.  C.  1882]  11  Fed.  501,  13 
Fed.  716).  See,  also.  Sessions  v.  Gould 
(1894)  63  Fed.  1001,  11  C.  C.  A.  546; 
Heinze  v.  Butte  &  B.  Consol.  Min.  Co. 
(1904)  129  Fed.  274,  63  C.  C.  A.  388 
(writ  of  certiorari  denied  [1904]  24 
Sup.  Ct  856,  194  U.  S.  632,  48  L.  Ed. 
1159);  Wasserman  v.  U.  S.  (1908)  161 
Fed.  722,  88  C.  C.  A.  582;  Heller  v. 
National  Waistband  Co.  (1909)  168 
Fed.  249,  93  C.  C.  A.  551  (rehearing 
denied  [1909]  168  Fed.  1020,  93  C.  C 
A.  670) ;  Board  of  Trade  of  aty  of 
Chicago  V.  Tucker  (1915)  221  Fed.  305, 
137  C.  C.  A.  255  (affirming  order  [D. 
C.  1914]  221  Fed.  300). 

A  contempt  proceeding  to  punish  per- 
jury in  attempting  to  qualify  as  sure- 
ty on  a  bail  bond  is  criminal  in  char- 
acter. Jones  V.  U.  S.  (1913)  209  Fei 
585,  126  O.  C.  A.  407. 

Where  a  contempt  order  was  sued 
out  in  the  suit  for  an  injunction  to 
punish  respondents  for  violation  there- 
of, it  would  be  regarded  as  a  proceed- 
ing for  civil  contempt  Puget  Sonnd 
Traction,  light  &  Power  Co.  v.  Law- 
rey  (D.  C.  1913)  202  Fed.  263. 

A  contempt  proceeding,  although  in- 
stituted in  civil  form  by  an  order  made 
in  a  pending  suit  directing  the  issuance 
of  an  attachment  to  bring  the  defend- 
ant into  court,  may  be  converted  into 
a  criminal  proceeding  by  the  interven- 
tion of  the  United  States  and  the  filing 
of  a  motion  asking  to  be  made  plain- 
tiff therein.  United  States  t.  Huff  (D. 
C.  1913)  206  Fed.  700.  See  $S  1245a- 
1245e,  post 

39.  Indictment  as  remedy.p-Proceed- 
ing  by  indictment  is  not  exclusive,  if 
the  offense  be  committed  under  such 
circumstances  as  to  bring  it  within  the 
power  of  the  court  under  this  section. 
Ex  parte  Savin  (1889)  131  U.  S.  267, 
9  Sup.  Ct.  699,  33  L.  Ed.  150;  In  re 
Cuddy  (1889)  9  Sup.  Ct.  703,  704, 131 
U.  S.  280,  33  L.  Ed.  154;  Pettibone 
V.  U.  S.  (1893)  13  Sup.  Ct  542,  546, 
148  U.  S.  197,  37  L.  Ed.  419;  Sharon 
V.  Hill  (C.  C.  1885)  24  Fed.  726;  U. 
S.  V.  Terry  (D.  C.  1890)  41  Fed.  771; 
In  re  Brule  (D.  C.  1895)  71  Fed.  943; 
U.  S.  V.  Huff  (D.  C.  1918)  206  Fed. 
700.  See,  also.  Merchants'  Stock  & 
Grain  Co.  v.  Board  of  Trade  of  City  of 
Chicago  (1912)  201  Fed.  20,  120  C. 
C.  A.  582. 

The  fact  that  perjury  is  a  substan- 
tive   crime,    and    punishable   as  socfa, 
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does  not  prevent  it  from  also  constitut- 
ing a  contempt,  punishable  under  this 
section.  In .  re  Steiner  (D.  G.  1912) 
195  Fed.  299. 

40.  Summary  proceedings.— Contempts 
are  dealt  with  by  summary  proaeed- 
ings.  Ex  parte  Savin  (1889)  9  Sup. 
Ct.  699,  701,  131  U.  S.  267,  33  L.  Ed. 
150;  King  v.  Wooten  (1893)  54  Fed. 
612,  4  C.  C.  A.  519;  Ex  parte  O'Neal 
(C.  O.  1903)  125  Fed.  967;  Hammond 
Lumber  Co.  v.  Sailors*  Union  of  The 
Pacific- (C.  C.  1906)  149  Fed.  577;  In 
re  Lyman  (D.  C.  1893)  55  Fed.  29,  42, 

Where  a  contempt  has  been  commit- 
ted in  the  presence  of  the  court,  an  or- 
der of  commitment  therefor  may  be 
made  without  notice  to  the  offender, 
and  without  giving  him  an  opportunity 
to  be  heard.  In  re  Terry  (1888)  128 
U.  S.  289,  9  Sup.  Ct.  77.  32  L.  Ed.  405. 
See,  also.  Brown  v.  U.  S.  (1912)  196 
Fed.  351,  116  C.  C.  A.  171;  In  re 
Maury  (1913)  205  Fed.  62G,  123  .C.  O. 
A.  642. 

Where  the  offender  immediately  aft- 
er committing  a  contempt,  leaves  the 
court  room,  going  into  another  room  in 
the  same  building,  the  court  still  has 
jurisdiction,  at  least  on  the  day  of  the 
offense,  to  order  his  arrest  and  im- 
prisonment, without  first  ordering  an 
attachment  to  bring  him  before  the 
court  In  re  Terry  (1888)  128  U.  S. 
289,  9  Sup.  Ct  77,  52  L.  Ed.  405. 

The  court  may  adopt  such  mode  of 
trying  the  question  of  contempt  as  it 
deems  proper,  only  so  that  the  person 
charged  be  given  an  opportunity  for  ex- 
planation and  defense.  Ex  parte  Savin 
(1889)  131  U.  S.  267,  9  Sup.  Ct  699, 
702.  33  L.  Ed.  150. 

Criminal  contempts  may  be  tried 
summarily,  and  may  not  be  tried  ac- 
cording to  the  regular  course  of  crim- 
inal proceedings.  Merchants'  Stock  & 
Grain  Co.  v.  Board  of  Trade  of  City  of 
Chicago  (1912)  201  Fed.  20,  120  C.  0. 
A.  582. 

For  an  actual  criminal  contempt,  ac- 
cused may  be  sentenced  in  his  absence 
without  waiver  and  without  his  con- 
sent    Id. 

41. Jury  trials— In  this  proceed- 
ing the  court  may  proceed  in  a  sum- 
mary manner,  and  the  accused  is  not 
of  right  entitled  to  a  jury  trial.  The 
offense  being  clearly  proved,  the  court 
will  summarily  punish  the  offender. 
King  V.  Ohio  &  M.  Ry.  Co.  (C.  C. 
1877)  Fed.  Cas.  No.  7.800.  See,  also, 
EJilenbecker  v.  District  Court  of  Ply- 
month  County  (1890)  10  Sup.  Ct  424, 
426,  134  U.  S.  31,  33  L  Ed.  801;  In 
re  Debs  (1895)  15  Sup.  Ct  900,  910, 
158  U.  S.  564,  39  L.  Ed.  1092;  Mer- 
chants' Stock  &  Grain  Co.  v.  Board  of 
Trade  of  City  of  Chicapo  (1912)  201 
Fed.  20,  120  0.  C.  A.  682;  U.  S.  T. 
Debs  (C.  C.  1894)  64  Fed.  724;  U.  S. 
V.  Sweeney  (C.  C.  1899)  95  Fed.  434; 
In  re  Perkins  (D.  C.  1900)  100  Fed 
950;    Ex  parte  Bick  (C.  C.  1907)  155 


Fed.  908;  In  re  Fellerman  (D.  C. 
1906)  149  Fed.  244.  See  §§  1245a- 
1245e.  post. 

42.  Moving  papers.— One  not  a  party, 
nor  bound  by  an  injuuctiuual  order, 
cannot  be  tried  and  convicted  on  a 
charge  of  contempt  proceeding  wholly 
on  the  theory  that  he  was  a  party  and 
his  commitment  sustained  on  the  ground 
that  he  was  otherwise  guilty  in  inter- 
fering with  its  enforcement.  In  re 
Reese  (1901)  107  Fed.  942,  47  C.  C.  A. 
87.  See,  also,  Huttig  Sash  &  Door  Co. 
V.  Fuelle  (C.  C.  1906)  143  Fed.  363. 

To  obtain  process  of  arrest  for  con- 
tempt not  committed  in  the  court's 
presence,  it  is  generally  necessary  that 
there  be  filed  an  affidavit  stating  the 
facts  positively  and  in  such  a  way  as 
prima  facie  to  show  the  commission  of 
a  contempt.  Sona  v.  Aluminum  Cast- 
ings Co.  (1914)  214  Fed.  936,  131  C. 
C.  A.  232. 

It  is  sufficient,  in  a  proceeding  for 
contempt,  if  the  offense  is  set  out,  so 
that  the  defendant  is  clearly  inform- 
ed of  the  charges  against  him,  and 
whether  a  criminal  or  civil  contempt  is 
alleged,  and  this  is  to  be  determined 
by  examination  of  the  entire  record. 
Schwarte  v.  U.  S.  (1914)  217  Fed.  866, 
133  C.  C.  A.  576.  See  Gompers  v. 
Buck's  Stove  &  Range  Co.  (1911)  31 
Sup.  Ct  492,  500,  221  V.  S.  446,  55  L. 
Ed.  797,  34  L.  R.  A.  (N.  S.)  8i'4;  Aaron 
V.  U.  S.  (1907)  155  Fed.  833,  84  C.  C. 
A,  67;  Morehouse  v.  Giant  Powder  Co. 
(1913)  206  Fed.  24,  124  C.  C.  A.  158; 
Sona  V.  Aluminum  Castings  Co.  (1914) 
214  Fed.  936,  131  C.  C.  A.  232;  U.  S. 
V.  Agler  (C.  C.  1894)  62  Fed.  824; 
In  re  Rice  (C.  C.  1910)  181  Fed.  217; 
S.  Anargyros  v.  Anargyros  &  Co.  C^. 
C.  1911)  191  Fed.  208;  U.  S.  v.  Huff 
(D.  C.  1913)  206  Fed.  700;  PhiUips 
Sheet  &  Tin  Plate  Co.  v.  Amalgamated 
Ass'n  of  Iron,  Steel,  and  Tin  Workers 
(D.  C.  1913)  208  Fed.  335. 

The  practice  in  the  federal  courts  to 
proceed  for  contempts,  on  motion  and 
proof,  by  an  order  that  the  offender 
stand  committed  or  be  fined  unless  he 
shall,  on  a  day  certain,  show  cause  to 
the  contrary,  is  now  superseded  by  a 
practice  converting  the  preliminary  rule 
to  show  cause  into  a  procedure  for  try- 
ing the  whole  matter  on  the  merits. 
U.  S.  V.  Anonymous  (C.  C.  1884)  21 
Fed.  761. 

Petition  and  rule  for  attachment  is  a 
proper  method  to  pursue  in  a  proceed- 
ing for  contempt  in  disobeying  an  order 
of  court,  although  not  the  only  remedy. 
American  Const  Co.  v.  Jacksonville, 
T.  &  K.  W.  Ry.  Co.  (C.  C.  1892)  52 
Fed.  937.  See,  also,  U.  S.  v.  Wayne  (C. 
C.  1801)  Fed.  Cas.  No.  16,654;  In  re 
Steiner  (D.  C.  1912)  195  Fed.  299. 

A  criminal  contempt,  being  a  pro- 
ceeding independent  and  apart  from  the 
main  case,  should  have  a  title  of  its 
own  appropriate  to  indicate  its  charac- 
ter. S.  Anargyros  v.  Anargyros  &  Co. 
(C.  C.  1911)  191  Fed.  208.    See  Gom- 
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pen  y.  Buck's  Stove  &  Range  Co. 
(1911)  31  Sup.  Ct.  492.  500,  221  U.  S. 
418,  66  L.  Ed.  797,  34  L.  R.  A-  (N.  S.) 
874 

A  contempt  for  which  one  may  be 
punished  by  fine  or  imprisonment,  in 
vindication  of  the  authority  of  the  court 
and  to  sustain  the  majesty  of  the  law, 
is  in  its  nature  a  distinct  criminal  of- 
fense and  must  be  laid  as  such  in  some 
appropriate  form.  S.  Anargyros  v. 
Anargyros  &  Co.  (C.  C.  1911)  191  Fed. 
20a    See  §§  1245a-1245e,  post. 

43.  Proofw— One  charged  with  criminal 
contempt  is  presumed  innocent  until  he 
is  proved  guilty.  Gompers  v.  Buck's 
Stove  &  Range  Co.  (1911)  31  Sup.  Ct 
492,  499,  221  U.  S.  418,  55  L.  Ed.  797, 
34  L.  R.  A.  (N.  S.)  874;  Garrigan  v. 
U.  S.  (1908)  163  Fed.  16,  89  C.  O. 
A-  494,  23  L.  R.  A.  (N.  S.)  1295  (writ 
of  certiorari  denied  U.  S.  v.  Garrigan 
[1909]  29  Sup.  Ct  696,  214  U.  S,  514, 

63  L.  Ed.  1063) ;  Jones  v.  U.  S.  (1913) 
209  Fed.  585,  126  C.  C.  A.  407;  Gen- 
eral Electric  Co.  v.  McLaren  (C.  O. 
1905)  140  Fed.  876;  U.  S.  v.  Atohi- 
son,  T.  &  S.  F.  Ry.  Co.  (C.  C.  1905) 
142  Fed.  176. 

Parties  failing  to  properly  comply 
with  order  to  produce  books  for  inspec- 
tion have  the  burden  to  show  facts  ex- 
cusing their  default,  in  order  to  relieve 
them  from  punishment  for  contempt 
London  Guarantee  &  Accident  Co.  v. 
Doyle  &  Doak  (C.  C.  1905)  134  Fed. 
125. 

To  justify  punishment  for  contempt, 
the  fact  of  guilt  must  be  clearly  and 
explicitly  established.  Richards  v.  U. 
S.  (1903)  126  Fed.  105,  61  C.  C.  A. 
161;  Dowagiac  Mfg.  Co.  v.  Minnesota 
Moline  Plow  Co.  (1904)  129  Fed.  1005, 

64  C.C  A.  122  (affirming  decree  [C. 
C.  1903]  124  Fed.  736);  In  re  Jud- 
son  (C.  C.  1853)  Fed.  Cas.  No.  7,563; 
U.  S.  ▼.  Atchison,  T.  &  S.  F.  R.  Co. 
(C.  C.  1883)  16  Fed.  853;  U.  S.  v. 
Jose  (C.  C.  1894)  63  Fed.  951;  Sabin 
V.  Fogarty  (C.  C.  1895)  70  Fed.  482; 
Hatfield  v.  King  (C.  C.  1904)  131  Fed. 
791. 

The  fact  of  guilt  must  be  proved  be*- 
yond  a  reasonable  doubt  Jones  v.  U. 
S.  (1913)  209  Fed.  585,  126  C.  C.  A. 
407;  U.  S.  V.  Jose  (C.  C.  1894)  63 
Fed.  951;  U.  S.  v.  Carroll  (D.  C.  1906) 
147  Fed.  947;  In  re  Cashman  (D.  kj. 
1909)  168  Fed.  1008. 

An  adjudication  that  a  party  is  in 
contempt  for  violating  an  injunction  is 
in  its  nature  criminal,  and  the  proof 
of  such  violation  must  be  clear.  Gar- 
rigan V.  U.  S.  (1908)  163  Fed.  16,  89 
C.  C.  A.  494,  23  L.  R.  A.  (N.  S.)  1295 
(writ  of  certiorari  denied  U.  S.  v.  Gar- 
rigan [1909]  29  Sup.  Ct  696,  214  U. 
S.  514,  53  L.  Ed.  1063) ;  Celluloid  Mfg. 
Co.  v.  Chrolithian  Collar  &  Cuflf  Co. 
(C.  C.  1885)  24  Fed.  585;  Woodruff  v. 
North  Bloomfield  Gravel-Min.  Go.  (C. 
C.  1891)  45  Fed.  129;  Accumulator  Co. 
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T.  Consolidated  Electric  Storage  Oo.  ((3. 
C.  1892)  53  Fed.  793. 

When  the  contempt  is  not  committed 
in  facie  curis,  it  must  be  proved  bj 
affidavits  from  persons  who  witnessed 
it  In  re  Judson  (C.  C.  1853)  Fed. 
Cas.  No.  7,663. 

•Where  a  conviction  for  contempt 
might  subject  the  defendant  to  im- 
prisonment he  should  not  be  tried  on 
ex  parte  affidavits,  but  on  oral  testi- 
mony taken  before  a  special  examiner, 
whether  the  contempt  be  dvil  or  crim- 
inal. New  Jersey  Patent  Co.  v.  Mar- 
tin (C.  C.  1909)  166  Fed.  1010. 

Courts  will  not  tolerate  defiance  or 
evasion  of  their  commands  by  artifice 
or  contrivance  of  any  kind,  but  will  look 
behind  the  form  to  the  substance,  and, 
sitting  as  trier  of  the  facts  as  well  as 
the  law,  in  passing  on  contempts,  wiU 
draw  any  inference  a  jury  may  legiti- 
mately draw  from  the  circumstances. 
In  re  Rice  (C.  C.  1910)  181  Fed.  217. 

In  determining  whether  a  newspaper 
publication  is  a  contempt,  the  court 
may  consider  other  publications  on  the 
same  subject  by  the  same  publisher. 
U.  S.  V.  Toledo  Newspaper  Co.  (D.  C 
1915)  220  Fed.  458. 

44.  Purging  contempts— The  common- 
law  rule  that  one  charged  with  con- 
tempt may  purge  himself  and  be  enti- 
tled to  a  discharge  by  the  filing  of  t 
sworn  answer  denying  the  contempt,  is 
not  recognized  by  the  federal  courts, 
which  leave  the  question  to  be  deter- 
mined by  the  proofs  on  the  hearing. 
[n  re  Savin  (1889)  9  Sup.  Ct  699.  702, 
131  U.  S.  267,  33  L.  Ed.  150;  U.  S. 
V.  Shipp  (1906)  27  Sup.  Ct  165,  203 
a.  S.  563,  51  L.  Ed.  319.  8  Ann.  Caa. 
265;  Kirk  v.  U.  S.  (1911)  192  Fed. 
273,  12  C.  C.  A.  531;  U.  S.  v.  Anony- 
mous  (C.  C.  1884)  21  Fed.  761;  U.  S. 
V.  Debs  (C.  C.  1894)  64  Fed.  724;  U. 
S.  V.  Sweeney  (C.  C.  1899)  95  Fed. 
434;  In  re  May  (D.  C.  1880)  1  Fed. 
737;  United  States  v.  Carroll  (D.  a 
1906)  147  Fed.  947;  U.  S.  v.  Huff  (D. 
C.  1913)  206  Fed.  700.  See,  also.  Em- 
ployers* Teaming  Co.  v.  Teamsters* 
Joint  CouncU  (C.  C.  1905)  141  Fed. 
679  (judgment  reversed  Garrigan  v. 
United  States  [1908]  163  Fed.  16,  89 
C.  C.  A.  494.  23  L.  R.  A.  [N.  S.]  1295, 
writ  of  certiorari  denied  United  States 
v.  Garrigan  [1909]  29  Sup.  Ct  696,  214 
U.  S.  514,  53  L.  Ed.  1063);  In  re  Rice 
(C.  C.  1910)  181  Fed.  217;  In  re  Per- 
kins (D.  C.  1900)  100  Fed.  950;  In  r« 
Fellerman  (D.  C.  1906)  149  Fed.  244. 

Upon  a  proceeding  as  for  a  contempt 
to  compel  one  of  the  officers  of  the 
court  to  pay  over  money  owing  in  bis 
official  capacity,  the  sworn  answers  of 
the  officer  are  evidence  in  his  favor.  In 
re  l^itman  (C.  C.  1852)  Fed.  Caa,  No. 
11,184. 

The  court  will,  at  any  time,  give  the 
party  alleged  to  be  in  contempt  fuU 
opportunities  to  be  heard.     Fanshawe 
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V.  Tracy  (O.  0.  1868)  Fed.  Cas.  No. 
4,64a 

When  one  charged  with  contempt  de- 
nies by  affidayit  any  knowledge  of  the 
existence  of  the  order  at  the  time  of 
the  acts  charged,  he  must  be  regarded 
as  purged  of  contempt  Stateler  v. 
California  Nat  Bank  (0.  0.  1896)  77 
Fed.  43. 

Where  accused  was  imprisoned  for 
his  refusal  to  obey  a  subpoena  requir- 
ing him  to  appear  and  produce  rec- 
ords before  a  grand  jury,  and  he  re- 
mained recalcitrant  until  after  the 
grand  jury  was  discharged,  he  was  not 
thereby  purged  of  his  contempt  and 
was  subject  to  sentence  to  imprison- 
ment for  a  specified  term.  U.  S.  v. 
Collins  (D.  0.  1906)  146  Fed.  553. 

45.  Interrogatorles^^Where  an  op- 
portunity for  explanation  and  defense 
is  given,  it  is  not  necessary  to  direct 
service  of  interrogatories  upon  defend- 
ants. Ex  parte  Savin  (1889)  131  U. 
S.  267,  9  Sup.  Ct  699,  702,  33  L.  Ed. 
150. 

46.  Judgment  and  commitment— The 

punishment  for  each  offense  should  be 
specified  in  the  sentence.  Gompers  v. 
Buck's  Stove  &  Range  Co.  (1911)  31 
Sup.  Ct  492,  497,  221  U.  S.  418  56  L. 
Bd.  797,  34  L.  R.  A.  (N.  S.)  874;  Gates 
V.  United  States  (1915)  223  Fed.  1013, 
139  C.  C.  A.  389. 

A  judgment  for  contempt  need  not  re- 
cite the  acts  constituting  the  contempt, 
where  they  are  shown  in  the  aflidavit  or 
petition.  Clay  v.  Waters  (1910)  178 
Fed.  385,  101  0.  0.  A.  645,  21  Ann. 
Cas.  897;  Fischer  v.  Hayes  (C.  C. 
1881)  6  Fed.  63. 

An  order  committing  a  person  for 
contempt  until  he  shall  comply  with  an 
order  of  court,  or  until  discharged  by 
the  court,  is  not  uncertain  nor  indefi- 
nite; it  being  in  his  power  at  any 
time  to  obtain  his  discharge  by  obeying 
the  order.  Tinsley  v.  Anderson  (1898) 
18  Sup.  Ct  805,  171  U.  S.  101,  43  L. 
Ed.  91. 

In  proceedings  in  equity  between  par- 
ties to  the  suit,  for  contempt  in  not 
obeying  an  order  in  the  cause,  the  fine 
for  such  contempt  can  be  imposed  by 
an  order  made  in  the  original  suit 
Fischer*  v.  Hayes  (C.  0.  1881)  6  Fed. 
63. 

A  court  has  no  power  to  vary  a  judg- 
ment imposing  a  fine  for  contempt  aft- 
er the  expiration  of  the  term  at  which 
the  fine  was  imposed.  Fischer  v. 
Hayes  (O.  C.  1881)  6  Fed.  63.  See,  al- 
so. Ex  parte  Buskirk  (1896)  72  Fed. 
14,  18  C.  C.  A.  410.    See  §  1245b,  post 

47.  Review^— See,  also,  notes  to  § 
11 20.  ante,  and  §  1279,  post  And  see 
I  1245c,  post 

As  this  section  limits  the  power  to 
punish  contempts  to  violations  of  law- 
ful orders,  the  punishment  is  not  a 
matter  of  discretion  in  such  sense  as 
to  make  the  order  unreviewable.  Wor- 
den  V.  Searls  (1887)  7  Sup.  Ct  814, 
820,  121  U.  S.  14,  30  L.  Ed.  853.     See, 


also,  Heinze  y.  Butte  &  B.  ConsoL 
Min.  Co.  (1904)  129  Fed,  274,  63  C. 
C.  A.  388  (writ  of  certiorari  denied 
[1904]  24  Sup.  Ct  856,  194  U.  S.  632, 
48  L.  Ed.  1159). 

Objections  to  the  materiality  of  the 
testimony  are  not  open  to  considera- 
tion on  a  writ  of  error  sued  out  by 
witnesses  to  review  a  judgment  for 
contempt,  entered  against  them  for  dis- 
obeying an  order  to  testify.  Nelson  v. 
U.  S.  (1906)  26  Sup.  Ct  358,  201  U. 
S.  92,  50  L.  Ed.  673. 

In  a  contempt  case  the  person  af- 
fected is  without  remedy  unless  the 
court  acted  without  authority.  U.  S. 
V.  Berry  (C.  C.  1885)  24  Fed.  780,  782. 

48.  —  Findings  of  fact— While,  in 
a  case  of  criminal  contempt,  the  trial 
court  must  be  convinced  of  the  guilt  of 
the  accused  beyond  a  reasonable  doubt, 
a  finding  of  such  fact,  supported  by  com- 
petent evidence,  cannot  be  reviewed  by 
an  appellate  court  Schwartz  v.  U. 
S.  (1914)  217  Fed.  866,  133  C.  O.  A. 
576. 

(C)  Punishment 

49.  Aspects  or  functions  of  punish- 
ments for  contempt.— The  exercise  of 
the  power  to  punish  for  contempt  is 
for  the  purpose  of  inflicting  punish- 
ment of  the  guilty  party  for  his  disre- 
spect to  the  court  or  its  order  and  to 
compel  performance  of  some  act  or 
duty  required  by  the  court  In  re 
Chiles  (1874)  22  WaU.  157,  168,  22  L. 
Ed.  819;  Bessette  v.  W.  B.  Conkey 
Co,  (1904)  24  Sup.  Ct  665,  666,  194 
U.  S.  324,  48  L.  Ed.  997;  Heinze  v. 
Butte  &  B.  Consol.  Min.  Co.  (1904)  129 
Fed.  274,  63  C.  C.  A.  388  (writ  of  cer- 
tiorari denied  [1904]  24  Sup.  Ct  856, 
194  U.  S.  632,  48  L.  Ed.  1159);  Nor- 
ris  V.  Hassler  (C.  C.  1885)  23  Fed. 
581;  Ex  parte  Huidekoper  (C.  C.  1893) 
55  Fed.  709,  711  (affirmed  [1893]  13 
Sup.  Ct  785,  149  U.  S.  164,  37  L.  Ed. 
689) ;  Indianapolis  Water  Co.  v.  Amer- 
ican Strawboard  Co.  (C.  C.  1896)  75 
Fed.  972;  Hammond  Lumber  Co.  v. 
SaUors'  Union  of  the  Pacific  (C.  C. 
1909)  167  Fed.  809;  In  re  Riggsbee 
(D.  C.  1907)  151  Fed.  701.  See,  also. 
In  re  Christensen  Engineering  Co. 
(1904)  24  Sup.  Ct  729,  730,  194  U.  S. 
458,  48  L.  Ed.  1072;  In  re  Merchants* 
Stock  &  Grain  Co.  (1912)  32  Sup.  Ct 
339,  340,  223  U.  S.  639,  56  L.  Ed.  584; 
In  re  Nevitt  (1902)  117  Fed.  448,  54  C. 
C.  A.  622;  Butte  &  Boston  Consol. 
Min.  Co.  V.  Montana  Ore  Purchasing 
Co.  (C.  C.  1907)  158  Fed.  131. 

The  character  and  purpose  of  pun- 
ishment distinguish  civil  and  criminal 
contempts;  the  punishment  for  a  civil 
contempt  being  remedial,  for  the  ben- 
efit of  the  suitor,  while  that  for  a 
criminal  contempt  is  punitive,  to  vindi- 
cate the  authority  of  the  court  Gom- 
pers V.  Buck's  Stove  &  Range  Co. 
(1911)  31  Sup.  Ct  492,  498,  221  U.  S. 
418,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.) 
874;  In  re  Nevitt  (1902)  117  Fed.  448, 
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54  C.  C.  A.  622;  Wasserman  v.  U.  S. 
(1908)  161  Fed.  722,  88  C.  C.  A.  582; 
Clay  V.  Waters  (1910)  178  Fed.  385, 
101  C.  C.  A.  645,  21  Ann.  Caa.  897; 
Merchants'  Stock  &  Grain  Co.  v.  Board 
of  Trade  of  City  of  Chicago  (1911)  187 
Fed.  398,  109  C.  C.  A.  230;  Merchants* 
Stock  &  Grain  Co.  v.  Board  of  Trade 
of  City  of  Chicago  (1912)  201  Fed.  20. 
120  C.  C.  A.  582;  In  re  Kahn  (1913) 
204  Fed.  581,  123  C.  C.  A.  107;  Hen- 
dryx  V.  Fitzpatrick  (C.  C.  1884)  19 
Fed.  810.  811;  In  re  Rice  (C.  C.  1910) 
181  Fed.  217.  See,  also,  In  re  Debs 
(1895)  15  Sup.  Ct  900,  912,  158  U.  S. 
564,  39  L.  Ed.  1092;  Doubleday  v. 
Sherman  (C.  C.  1870)  Fed.  Cas.  No. 
4,020;  S.  Anargyros  v.  Anargyros  & 
Co.  (C.  C.  1911)  191  Fed.  208;  Puget 
Sound  Traction,  Light  &  Power  Co.  v. 
Lawrey  (D.  C.  1913)  202  Fed.  263. 

The  penalty  for  the  violation  of  an 
injunction  is  no  substitute  for,  and  no 
defense  to,  a  prosecution  for  any  crim- 
inal offenses  committed  in  the  course 
of  such  violation.  In  re  Debs  (1895) 
15  Sup.  Ct.  900,  912,  158  U.  S.  564,  39 
L.  Ed.  1092. 

In  a  proceeding  against  the  defend- 
ant in  an  equity  case  for  contempt  for 
violation  of  an  injunction,  the  court 
may  properly  impose  a  fine  for  the 
benefit  of  the  complainant,  measured  in 
some  degree  by  the  pecuniary  injury 
caused  him.  Such  fine  is  remedial,  and 
not  punitive,  and  does  not  exclude  pun-* 
ishment  of  the  defendant  where  the 
contempt  also  has  a  criminal  aspect; 
end  where  the  proceeding  was  by  peti- 
tion, separate  and  distinct  from  the 
original  suit,  and  was  treated  by  the 
court  and  both  parties  as  a  criminal 
proceeding,  in  which  proof  of  the  of- 
fense beyond  a  reasonable  doubt  was 
required,  as  well  as  a  civil  proceeding, 
both  aspects  being  considered,  the 
court  may  in  the  same  proceeding  im- 
pose such  compensatory  fine,  and  also 
a  sentence  of  imprisonment  as  a  pun- 
ishment.   Ereplik  v.  Couch  Patents  Co. 

(1911)  190  Fed.  565,  111  C.  C.  A.  381. 
See,  also,  Morehouse  v.  Giant  Powder 
Co.  (1913)  206  Fed.  24,  124  C.  C.  A. 
158;  Phillips  Sheet  &  Tin  Plate  Co. 
y.  Amalgamated  Ass'n  of  Iron,  Steel, 
and  Tin  Workers  (D.  C.  1913)  208 
Fed.  335. 

While  a  criminal  contempt  in  general 
involves  no  element  of  personal  injury, 
yet,  if  it  consists  in  the  refusal  of  a 
party  to  comply  with  an  order  made  in 
a  civil  action  for  the  benefit  of  another, 
the  latter  is  the  real  party  in  interest 
in  proceedings  for  the  punishment 
thereof.  Merchants*  Stock  &  Grain  Co. 
V.  Board  of  Trade  of  City  of  Chicago 

(1912)  201  Fed.  20,  120  C.  C.  A.  582. 
See  Bessette  v.  W.  B.  Conkey  Co. 
(1904)  24  Sup.  Ct  665,  666,  194  U.  S. 
324,  48  L.  Ed.  997;  In  re  Nevitt  (1902) 
117  Fed.  448,  54  C.  C.  A.  622. 

Punishment  imposed  to  uphold  the 
authority  of  the  court  for  disobedience 
of  an  injunction  is  for  criminal  con- 
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tempt,  and  the  penalty  is  for  the  bene- 
fit of  the  United  States.  New  Jersey 
Patent  Co.  v.  Martin  (C.  C.  1909)  166 
Fed.  1010.  See,  also.  In  re  Debs 
(1895)  15  Sup.  Ct.  900,  912,  158  U.  S. 
564.  30  L.  Ed.  1092;  Bessette  v.  W.  B. 
Conkey  Co.  (1904)  24  Sup.  Ct.  665, 
666, 194  U.  S.  324, 48  L.  Ed.  997;  In  re 
Christensen  Engineering  Co.  (19(M)  24 
Sup.  Ct.  729,  730,  194  U.  S.  458.  48  L. 
Ed.  1072;  In  re  Nevitt  (1902)  117 
Fed.  448,  54  C.  C.  A.  622;  Garrigan 
V.  U.  S.  (1908)  163  Fed.  16,  89  C.  C. 
A.  494,  23  L.  R.  A.  (N.  S.)  1295  (writ 
of  certiorari  denied  U.  S.  v.  Garrigan 
[1909]  29  Sup.  Ct.  696,  214  U.  S.  514, 
53  L.  Ed.  1063) ;  Merchants'  Stock  & 
Grain  Co.  v.  Board  of  Trade  of  (3ity 
of  Chicago  (1912)  201  Fed.  20,  120  C. 
C.  A.  582 

Courts  will  punish  for  contempt  only 
when  the  ends  of  justice  will  be  best 
subserved  thereby.  Ex  parte  McLeod 
(D.  C.  1903)  120  Fed.  130.  See,  also, 
Sharon  v.  HiU  (C.  C.  1885)  24  Fed. 
726;  Matheson  v.  Hanna-Schoellkopf 
Co.  (C.  C.  1903)  122  Fed.  836. 

50.  Fine  or  imprisonment  as  pinisli- 
ment.— The  only  punishment  for  con- 
tempt in  the  federal  courts  is  fine  or 
imprisonment.  Ex  parte  Robinson 
(1873)  19  WaU.  505,  512,  22  L.  Ed. 
205;  Kreplik  v.  Couch  Patents  Co. 
(1911)  190  Fed.  565,  111  C.  C.  A.  381; 
U.  S.  V.  Memphis  &  L.  R.  R.  Co.  (C. 
O.  1881)  6  Fed.  237,  240;  U.  S.  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  {C  C. 
1883)  16  Fed.  853;  U.  S.  v.  Green  {C 
C.  1898)  85  Fed.  857. 

A  judgment  disbarring  an  attorney  as 
a  punishment  for  contempt  is  unau- 
thorized. Ex  parte  Robinson  (18T3) 
19  Wall.  505,  512,  22  L.  Ed.  205. 

Where  a  contempt  has  been  both  of 
the  court  and  of  the  rights  of  the  ad- 
verse party,  it  is  proper  to  apportion 
the  fine  between  them.  Merchants' 
Stock  &  Grain  Co.  v.  Board  of  Trade 
of  City  of  Chicago  '(lOlS)  201  Fed.  20. 
120  C.  C.  A.  582. 

A  sentence  to  a  fixed  and  absolate 
term  of  imprisonment  for  contempt  can 
be  justified  only  by  showing  that  it  was 
inflicted  in  a  proceeding  for  criminal 
contempt  In  re  Kahn  (1913)  204  Fed. 
581,  123  C.  C.  A.  107. 

51.  Extent  of  fine  or  imprlsonmeit. 
— ^The  fine  should  bear  a  just  propor- 
tion to  the  magnitude  of  the  offense. 
Searls  v.  Worden  (C.  O.  1882)  13  Fed. 
716  (order  reversed  Worden  v.  Searls 
[1887]  7  Sup.  Ct.  814,  121  U.  S.  14,  30 
L.  Ed.  853);  In  re  Tift  (D.  0.  1881) 
11  Fed.  463.  See  U.  S.  v.  Kane  {0,  C. 
1885)  23  Fed.  748. 

This  provision,  though  limiting  the 
powers  of  the  court,  does  not  limit  the 
extent  of  the  fine  and  imprisonment 
which  the  judge  may  impose,  and  the 
unlimited  discretionary  powers  are 
sometimes  justified  on  the  ground  that 
the  court  must  have  the  means  to  pro- 
tect itself,  but  what  is  done  by  them 
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for  that  purpose  may  be  subject  to  re- 
view. U.  S.  V.  Berry  (C.  O.  1885)  24 
Fed.  780,  782. 

Where  defendant,  in  violating  an  in- 
junction, is  not  guilty  of  willful  con- 
tempt, a  nominal  fine  and  costs  will  bo 
Imposed.  Morss  y.  Domestic-Sewing 
Mach.  Co.  (C.  C.  1889)  38  Fed.  482. 
See,  also,  Iowa  Barb  Steel  Wire  Co.  y. 
Southern  Barbed-Wire  Co.  (C.  C. 
1887)  30  Fed.  615. 

The  court,  in  imposing  punishment 
upon  the  wrongdoer,  may  do  so  for  the 
benefit  of  the  party  injured.  Wells 
Fargo  &  Co.  v.  Oregon  Ry.  &  Nav.  Co. 
(C.  C.  1884)  19  Fed.  20.  See,  also, 
Matthews  y.  Spangenberg  (C.  C.  1883) 
15  Fed.  813. 

Publication  of  article  read  by  jurors, 
and  making  discharge  of  jury  in  crim- 
inal trial  necessary,  held  to  be  punish- 
ed by  fine  suflicient  to  reimburse  the 
government  to  the  extent  of  the  costs 
of  the  unfinished  trial.  In  re  Independ- 
ent Pub.  Co.  (D.  C.  1915)  228  Fed. 
787.     See  §  1245b,  post. 

52.  Indemnity   to    party    injured^— A 

federal  court  has  power'  to  direct  the 
payment  to  a  complainant  of  a  part  or 
all  of  the  fine  imposed  on  a  defendant 
for  contempt  in  violating  an  injunction 
as  a  compensation  for  his  time  and 
outlay  in  prosecuting  the  application. 
Gary  Bdfg.  Co.  v.  Acme  Flexible  Clasp 
Co.  (1901)  108  Fed.  873,  48  C.  C.  A. 
118  (writ  of  error  dismissed  [1903]  23 
Sup.  Ct  211,  187  U.  S.  427,  47  L.  Ed. 
244).  See,  also,  Westinghouse  Air 
Brake  Co.  v.  Christiansen  Engineering 
Co.  (C.  C.  1903)  123  Fed.  632. 

Damages  sustained  by  one  party  by 
reason  of  acts  of  the  other,  claimed  to 
have  been  in  violation  of  an  injunction, 
cannot  be  recovered  by  proceedings  for 
contempt  Dowagiac  Mfg.  Co.  v.  Min- 
nesota Moline  Plow  Co.  (1904)  129 
Fed.  1005,  64  C.  C.  A.  122,  affirming 
decree  (C.  C.  1903)  124  Fed.  736. 

The  court  has  no  power  to  impose 
any  punishment  by  way  of  damages  or 
compensation  to  the  party  injured.  U. 
S.  V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (C 
C.  1883)  16  Fed.  853;  Kirk  v.  Milwau- 
kee Dust  Collector  Mfg.  Co.  (C.  C. 
1885)  26  Fed.  501,  505. 

53.  Imprisonment  on  nonpayment  of 
fine  and  oosts^-One  sentenced  to  im- 
prisonment for  contempt  until  he  re- 
stores certain  gooda  unlawfully  seized 
from  the  court's  receiver,  then  to  three 
months  in  addition  and  until  he  pays 
the  costs  of  the  proceeding,  cannot  be 
released  on  habeas  corpus  until  the 
first  and  second  provisions  are  per- 
formed, although  the  costs  may  be  be- 
yond the  court's  power  to  impose.  In 
re  Swan  (1893)  14  Sup.  Ct.  225,  230, 
150  U.  S.  637,  37  L.  Ed.  1207. 

The  court  imposing  the  fine  may  di- 
rect commitment  until  it  is  paid. 
Fischer  v.  Hayes  (C.  C.  1881)  6  Fed. 
63,  72.  See,  also,  Curtis  v.  Wilfley 
(1908)  165  Fed.  893,  91  C.  C.  A.  571; 


In  re  Maury  (1913)  205  Fed.  626,  123 
C.  C.  A.  642. 

A  court  has  no  power  to  impose  both 
a  fine  and  imprisonment;  but  where  it 
has  done  so,  and  directed  that  the  per- 
son adjudged  guilty  of  contempt  shali 
be  imprisoned  for  a  specified  time  anc" 
until  he  pays  the  fine  imposed,  such 
person  is  not  entitled  to  a  discharge  on 
a  writ  of  habeas  corpus  until  he  has 
either  served  the  term  of  imprisonment 
or  paid  the  fine.  Ex  parte  Davis  (C. 
C.  1901)  112  Fed.  139. 

•  54.  Imprisonment  on  nonpayment  of 
money.— See,  also,  notes  to  §  1G36,  post. 
The  power  to  punish  for  contempt 
and  imprison  for  nonpayment  of  money 
judgments  is  circumscribed  and  control- 
led by  state  laws.  Mallory  Mfg.  Co. 
V.  Fox  (C.  C.  1884)  20  Fed.  409.  See, 
also,  The  Blanche  Page  (C.  C.  1879) 
Fed.  Cas.  No.  1524;  Hendryx  v.  Fitz- 
patrick  (C.  C.  1884)  19  Fed.  810. 

55.  Denial  of  right  as  litigant^WhUe 

a  party  in  contempt  is  not  entitled  to 
be  heard  as  to  matters  of  mere  favor, 
yet  a  court  has  not  inherent  power  to 
strike  out  an  answer,  and  render  a  de- 
cree pro  confesso  as  a  punishment  for 
contempt  Hovey  v.  Elliott  (1897)  17 
Sup.  Ct.  841,  843,  167  U.  S.  409,  42  L. 
Ed.  215. 

The  fact  that  proceedings  for  con- 
tempt are  pending  against  a  party  does 
not  debar  him  from  the  right  to  prose- 
cute proceedings  for  review  of  the  judg- 
ment or  order  which  he  is  charged  with 
violating.  Exploration  Mercantile  Co. 
V.  Pacific  Hardware  &  Steel  Co.  (1910) 
177  Fed.  825,  101  C.  C.  A.  39. 

A  person  guilty  of  contempt  for  fail- 
ure to  obey  an  order  in  an  action  is  not 
entitled  to  be  heard  on  any  motion,  or 
to  proceed  in  any  manner,  until  the  con- 
tempt is  purged.  Wartman  v.  Wart- 
man  (C.  C.  1853)  Fed.  Cas.  No.  17,210. 

56.  Remission  of  fine  or  discharge 
from  imprisonments— One  sentenced 
to  imprisonment  for  contempt  until  he 
restores  certain  goods  unlawfully  seiz- 
ed from  the  court's  receiver,  then  to 
three  months  in  addition,  and  until  he 
pays  the  costs  of  the  proceeding,  can- 
not be  released  until  the  first  and  sec- 
ond provisions  are  performed,  although 
the  costs  may  be  beyond  the  court's 
power  to  impose.  In  re  Swan  (1893) 
14  Sup.  Ct.  22.-),  230,  150  U.  S.  637,  37 
L.  Ed.  1207. 

Each  court  has  exclusive  jurisdiction 
of  contempts  of  its  authority  and  of 
disobedience  of  its  orders  and  processes, 
and  no  other  court  can  bail  or  dis- 
charge a  prisoner  committed  for  con- 
tempt of  a  court  which  had  jurisdiction 
to  make  the  order  and  to  issue  the  com- 
mitment. In  re  Nevitt  (1902)  117  Fed. 
448,  54  C.  O.  A.  622. 

A  court  which  commits  to  imprison- 
ment or  fines  to  enforce  obedience  to 
its  orders  to  secure  the  rights  of  suit- 
ors has  plenary  power  to  modify,  sus- 
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pend,  or  relieve  from  the  fine  or  im-  and  Bet  forth  m  the  affidavits  of  others, 
prisonment,  either  in  an  original  case  or  In  re  Terry  (G.  C.  1888)  36  Fed.  419. 
in  a  proper  auxiliary  proceeding.  Id.  County  officers  imprisoned  for  con- 
Where  one  is  committed  for  contempt,  tempt  of  court  will  not  be  released 
in  refusing  to  pay  a  sum  of  money,  the  merely  because  their  detention  may  se- 
court  which  committed  him  is  at  liberty  riously  interfere  with  the  collection  of 
to  release  him  again  in  case  he  shows  county  revenue.  In  re  Copenhaver  (G. 
himself  unable  to  comply  with  the  re-  O.  1893)  54  Fed.  660. 
quirements  of  the  court.  Hendryx  v.  A  prisoner  arrested  without  warrant 
Fitzpatrick  (G.  G.  1884)  19  Fed.  810.  for  contempt  in  interfering  with  prop- 
One  who  was  sentenced  for  contempt,  erty  in  the  hands  of  a  receiver,  should 
for  assaulting  an  officer  of  the  court  in  be  taken  before  a  magistrate  for  ezam- 
the  court's  presence,  and  addressing  ination,  and,  if  not  so  examined,  and 
disrespectful  language  to  the  court,  is  regularly  committed,  will  be  discharged, 
not  entitled  to  have  his  sentence  re- '  In  re  Acker  (G.  G.  1894)  66  Fed.  290. 
mltte(l  on  a  petition  merely  alleging  If  a  party  committed  for  contempt 
that  he  did  not  intend  any  disrespect  to  until  he  comply  with  the  order  of  the 
the  court,  if  he  expresses  therein  no  court  is  released  on  bail,  he  may  be  re- 
regret  for  his  acts,  and  misstates  the  committed.  U.  S.  v.  SoWles  (D.  C. 
facts  as  they  are  known  to  the  court  1883)  16  Fed.  536. 

§  1245a.  (Act  Oct.  15,  1914,  c.  323,  §  21.)  Contempt  constituting 
also  criminal  offense ;  procedure. 

Any  person  who  shall  willfully  disobey  any  lawful  writ,  process, 
order,  rule,  decree,  or  command  of  any  district  court  of  the  United 
States  or  any  court  of  the  District  of  Columbia  by  doing  any  act 
or  thing  therein,  or  thereby  forbidden  to  be  done  by  him,  if  the 
act  or  thing  so  done  by  him  be  of  such  character  as  to  constitute 
also  a  criminal  offense  under  any  statute  of  the  United  States, 
or  under  the  laws  of  any  State  in  which  the  act  was  committed, 
shall  be  proceeded  against  for  his  said  contempt  as  hereinafter 
provided.  (38  Stat.  738.) 
See  notes  to  §  1243a,  ante. 

§  1245b.  (Act  Oct.  15,  1914,  c.  323,  §  22.)  Proceedings  to  punish 
contempt;  rule  to  show  cause;  attachment  and  bail;  trial; 
punishment. 

Whenever  it  shall  be  made  to  appear  to  any  district  court  or 
judge  thereof,  or  to  any  judge  therein  sitting,  by  the  return  of  a 
proper  officer  on  lawful  process,  or  u-pon  the  affidavit  of  some 
credible  person,  or  by  information  filed  by  any  district  attorney, 
that  there  is  reasonable  ground  to  believe  that,  any  person  has 
been  guilty  of  such  contempt,  the  court  or  judge  thereof,  or  any 
judge  therein  sitting,  may  issue  a  rule  requiring  the  said  person 
so  charged  to  show  cause  upon  a  day  certain  why  he  should  not  be 
punished  therefor,  which  rule,  together  with  a  copy  of  the  affidavit 
or  information,  shall  be  served  upon  the  person  charged,  with  suffi- 
cient promptness  to  enable  him  to  prepare  for  and  make  return  to 
the  order  at  the  time  fixed  therein.  If  upon  or  by  such  return, 
in  the  judgment  of  the  court,  the  alleged  contempt  be  not  suffi- 
ciently purged,  a  trial  shall  be  directed  at  a  time  and  place  fixed 
by  the  court:  Provided,  however,  That  if  the  accused,  being  a 
natural  person,  fail  or  refuse  to  make  return  to  the  rule  to  show 
cause,  an  attachment  may  issue  against  his  person  to  compel  an 
answer,  and  in  case  of  his  continued  failure  or  refusal,  or  if  for  any 
reason  it  be  impracticable  to  .dispose  of  the  matter  on  the  return 
day,  he  may  be  required  to  give  reasonable  bail  for  his  attendance 
at  the  trial  and  his  submission  to  the  final  judgment  of  the  court. 
Where  the  accused  is  a  body  corporate,  an  attachment  for  the  se- 
questration of  its  property  may  be  issued  upon  like  refusal  or  fail- 
ure to  answer. 

In  all  cases  within  the  purview  of  this  Act  such  trial  may  be  by 

the  court,  or,  upon  demand  of  the  accused,  by  a  jury;   in  which 

latter  event  the  court  may  impanel  a  jury  from  the  jurors  then 

in  attendance,  or  the  court  or  the  judge  thereof  in  chambers  may 
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cause  a  sufficient  number  of  jurors  to  be  selected  and  summoned, 
as  provided  bjr  law,  to  attend  at  the  time  and  place  of  trial,  at 
which- time  a  jury  shall  be  selected  and  impaneled  as  upon  a  trial 
for  misdemeanor ;  and  such  trial  shall  conform,  as  near  as  may  be, 
to  the  practice  in  criminal  cases  prosecuted  by  indictment  or  upon 
information. 

If  the  accused  be  found  guilty,  judgment  shall  be  entered  ac- 
cordingly, prescribing  the  punishment,  either  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court.  Such  fine  shall  be 
paid  to  the  United  States  or  to  the  complainant  or  other  party 
injured  by  the  act  constituting  the  contempt,  or  may,  where  more 
than  one  is  so  damaged,  be  divided  or  apportioned  among  them 
as  the  court  may  direct,  but  in  no  case  shall  the  fine  to  be  paid  to 
the  United  States  exceed,  in  case  the  accused  is  a  natural  person, 
the  sum  of  $1,000,  nor  shall  such  imprisonment  exceed  the  term  of 
six  months :  Provided,  That  in  any  case  the  court  or  a  judge  there- 
of may,  for  good  cause  shown,  by  affidavit  or  proof  taken  in  open 
court  or  before  such  judge  and  filed  with  the  papers  in  the  case, 
dispense  with  the  rule  to  show  cause,  and  may  issue  an  attachment 
for  the  arrest  of  the  person  charged  with  contempt;  in  which 
event  such  person,  when  arrested,  shall  be  brought  before  such 
court  or  a  judge  thereof  without  unnecessary  delay  and  shall  be 
admitted  to  bail  in  a  reasonable  penalty  for  his  appearance  to  an- 
swer to  the  charge  or  for  trial  for  the  contempt;  and  thereafter 
the  proceedings  shall  be  the  same  as  provided  herein  in  case  the 
rule  had  issued  in  the  first  instance.  (38  Stat.  738.) 
See  notes  to  I  1243a,  ante. 

§  1245c.  (Act  Oct.  15,  1914,  c.  323,  §  23.)  Review  of  conviction 
of  contempt ;  stay  of  execution,  and  bail. 

The  evidence  taken  upon  the  trial  of  any  persons  so  accused 
may  be  preserved  by  bill  of  exceptions,  and  any  judgment  of 
conviction  may  be  reviewed  upon  writ  of  error  in  all  respects  as 
now  provided  by  law  in  criminal  cases,  and  may  be  affirmed,  re- 
versed, or  modified  as  justice  may  require.  Upon  the  granting  of 
such  writ  of  error,  execution  of  judgment  shall  be  stayed,  and  the 
accused,  if  thereby  sentenced  to  imprisonment,  shall  be  admitted 
to  bail  in  such  reasonable  sum  as  may  be  required  by  the  court, 
or  by  any  justice,  or  any  judge  of  any  district  court  of  the  United 
States  or  any  court  of  the  District  of  Columbia.  (38  Stat  739.) 
See  notes  to  {  1243a,  ante. 

§  1245d.  (Act  Oct.  15,  1914,  c.  323,  §  24.)     Provisions  of  this  act 
not  to  be  construed  to  relate  to  contempts  not  specifically  em- 
braced therein. 
Nothing  herein  contained  shall  be  construed  to  relate  to  con- 
tempts committed  in  the  presence  of  the  court,  or  so  near  thereto 
as  to  obstruct  the  administration  of  justice,  nor  to  contempts  com- 
mitted in  disobedience  of  any  lawful  writ,  process,  order,  rule, 
decree,  or  command  entered  in  any  suit  or  action  brought  or  pros- 
ecuted in  the  name  of,  or  on  behalf  of,  the  United  States,  but  the 
same,  and  all  other  cases  of  contempt  not  specifically  embraced 
within  section  twenty-one  of  this  Act,  may  be  punished  in  conformi- 
ty to  the  usages  at  law  and  in  equity  now  prevailing.    (38  Stat.  739.) 
See  notes  to  {  1243a,  ante. 

§  1245e.  (Act  Oct.  15,  1914,  c.  323,  §  25.)  Limitation  of  proceed- 
ings for  contempt;  criminal  prosecutions  for  same  act  not 
barred ;  pending  proceedings  not  affected. 

No  proceeding  for  contempt  shall  be  instituted  against  any  per- 
son unless  begun  within  one  year  from  the  date  of  the  act  com- 
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plained  of;  nor  shall  any  such  proceeding  be  a  bar  to  any  criminal 
prosecution  for  the  same  act  or  acts ;  but  nothing  herein  contained 
shall  affect  any  proceedings  in  contempt  pending  at  the  time  of 
the  passage  of  this  Act.    (38  Stat.  740.) 
See  notes  to  §  1243a,  ante. 

§  1246.  (Jud.  Code,  §  269.)     New  trials. 

All  of  the  said  courts  shall  have  power  to  grant  new  trials,  in 
cases  where  there  has  been  a  trial  by  jury,  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  courts  of  law. 
R.  S.  §  726.    Act  March  3,  1911,  c  231,  §  269,  36  Stat.  1163. 
Provisions  for  new  trial  in  case  of  the  disabUity  of  the  judge  to  allow  a  bill 
of  exceptions  were  made  by  Act  June  5,  1900,  c.  717,  §  1,  post,  §  1590. 

Provisions  relating  to  stay  of  execution,  and  the  effect  of  the  grant  of  a  new 
trial,  were  made  by  R.  S.  §  987,  post,  §  1633. 

Notes  of  Deeiaiona 


1.  Nature  of  power  to  grant  new  trial 

L    Basis  of  section. 

2.  Purpose  and  effect  of  section. 

8.    Effect    of    conformity    act,    and    state 

practice. 
4.    Existence  of  other  remedy. 
6.    Discretion  of  court. 

6.    Criminal  cases. 

7.  Jurisdiction  after  term. 

8.  Penal  action. 

9.  New  trial  as  to  one  or  piore  copartles. 

II.  Grounds  for  new  trial 

(A)  Error  and  irregularitiet 

10.    Pleadings. 

UL    Harmless  error. 

(B)  Misconduct  of  parties  or  counsel 

12.  Improper  Influence  on  Jury. 

(C)  Rulings  and  instructions 

13.  Evidence. 

14.  Instructions. 

15.  Objections  and  exceptions. 

16.  Harmless  error. 

(D)  DisquaUftcation  or  misconduct  of  fury 

17.  Disqualiflcation. 

18.  Misconduct. 

19.    Use  of  Intoxicating  liquors. 

20.    Separation. 

21.  Manner  of  arriving  at  verdict. 

22.  Objections  at  trial. 

23.  Effect  as  to  result. 

(E)  Verdict  contrary  to  law  or  evidence 

24.  Verdict  contrary  to  evidence. 

25.  Credibility   of  witnesses. 

26.  Sufficiency  of   evidence. 

27.  Conflicting  evidence. 

■  28.  Special  findings  by  Jury. 

29.  Amount  of  recovery. 

30.  Inadequate  damages. 

31.  Excessive  damages. 

32.  Mistake,  passion,  or  prejudice  of  Jury. 

33.  Concurring  verdicts. 

(F)  Surprise  or  mistake 

34.  Testimony. 

35.  Diligence  of  applicant 

36.  Effect  as  to  result. 

(G)  Newly  discovered  evidence 

87.  Time  of  discovery. 

88.  Diligence. 

89.  Materiality. 

40.  Cumulative  evidence. 

41.  Impeachment  of  witness. 

42.  Credibility  of  witnesses. 

43.  Probable  effect  of  evideno6k 


46. 
47. 


III.  Motlona  for  new  trial 

44.    Necessity  of  motion. 
46.    Time  of  filing. 

Bill  of  exceptions  or  case. 

Impeachment  of  verdict  by  testimony  of 
Jurors. 

48.  Determination. 

49.  Remission  of  excess  of  recovery. 

50.  Order. 

i.  NATURE  OF  POWER  TO  6RANT 
NEW  TRIAL 

1.  Basis  of  seotion.— This  provisioD, 
as  enacted  in  Judiciary  Act  Sept  24» 
1789,  was  re-enacted  in  R.  S.  §  726,  em- 
bodied herein.  Parsons  v.  Bedford 
(1830)  3  Pet  433.  448,  7  L.  Ed.  732; 
Capital  Traction  Co.  v.  Hof  (1899)  19 
Sup.  Ct  580,  584,  174  U.  S.  1,  43  L. 
Ed.  873. 

2.  Purpose  and  effect  of  seotion^-Aaj 
party  has  a  right  to  have  a  motion  for 
a  new  trial  heard  under  this  section. 
Vose  V.  Mayo  (C.  C.  1871)  Fed.  Gas. 
No.  17,009;  Rutherford  v.  Pennsylvania 
Mut  Life  Ins.  Co.  (C.  C.  1880)  1  Fed. 
456,  457;  Brown  v.  Evans  (O.  C  1883) 
18  Fed.  56,  57. 

This  provision  applies  only  to  Jary 
trials,  and  is  directory  to  the  courts,  to 
be  governed  by  the  rules  and  principles 
of  the  common  law.  Chandler  r. 
Thompson  (C.  C.  1886)  30  Fed.  3a 

See,  also,  Seawell  y.  Crawford  (0.  C. 
1893)  55  Fed.  729. 

3.  Effect  of  conformity  aot  and  state 

practice.— See,   also,    notes   to   {  1537 
(R.  S.  {  914)  post 

On  motions  for  new  trial,  federal 
courts  are  not  affected  by  the  conformi- 
ty statute,  nor  state  statutes  or  prac- 
tice. Tullis  V.  Erie  &  W.  R  Co.  (1901) 
105  Fed.  554,  44  C.  C.  A.  597;  Bfur- 
hard  Estate  Co.  y.  Portland  &  Seatdt 
Ry.  Co.  (1908)  163  Fed.  194,  90  C.  C. 
A.  64;  Knight  y.  Illinois  Cent  R  Oo. 
(1910)  180  Fed.  368,  103  C.  C.  A.  514; 
Clark  y.  Sohier  (C.  O.  1840)  Fed.  Caa. 
No.  2,835;  U.  S.  y.  Train  (C.  C.  18821 
12  Fed.  852;  Hynes  y.  Chicago,  M.  & 
St.  P.  Ry.  Co.  (C.  C.  1885)  23  Fed.  18; 
Lowry  y.  Mt.  Adams  &  £jden  Park  In- 
cUne  Plane  Ry.  Co.  (C.  C.  1895)  68 
Fed.  827;  U.  S.  y.  Seufert  Bros.  Co. 
(C.  C.  1897)  78  Fed.  520;  Hughcqr  ▼• 
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Sullivan  (C.  O.  1897)  80  Fed.  72;  U.  S. 
V.  Davis  (C.  0.  1900)  103  Fed.  457; 
Duke  V.  St.  Louis  &  S.  F.  R.  Co.  (O. 
C.  1909)  172  Fed.  684;  Latchtimacker  v. 
Jacksonville  Towing  &  Wrecking  Co. 
(C.  C.  1910)  181  Fed.  276;  U.  S.  v.  Gib- 
son (D.  C.  1911)  188  Fed.  396.  See, 
also,  Henning  v.  Western  Union  TeL 
Co.  (C.  C.  1890)  41  Fed.  864,  866; 
Troxell  v.  Delaware,  L.  &  W.  R.  Co. 
(C.  C.  1910)  180  Fed.  871  (judgment 
reversed  Delaware,  L.  &  W.  R.  Co.  t. 
Troxell  [1910J  183  Fed.  373,  105  C.  C. 
A.  593,  writ  of  certiorari  denied  Troxell 
V.  Delaware,  L.  &  W.  R.  Co.  [1911]  31 
Sup.  Ct  469,  219  U.  S.  584,  55  L.  Ed. 
346);  Johnson  v.  CndUlac  Motor  Car 
Co.  (D.  C.  1912)  197  Fed.  485. 

Authority  to  vacate  and  modify  final 
judgments  after  the  term  can  neither 
be  conferred  upon  nor  withheld  from 
the  federal  district  courts  by  the  stat- 
ute of  a  state  or  practice  of  its  courts. 
U.  S.  V.  Mayer  (1914)  35  Sup.  Ct  16, 
236  U.  S.  55,  59  L.  Ed.  129.  Tryon  v. 
Pennsylvania  R.  Co.  (D.  C.  1914)  213 
Fed.  49. 

A  state  statute  giving  a  party  in  de- 
fault right  to  a  trial  on  proof  of  a  prob- 
ably good  defense  within  three  years  is 
not  repugnant  to  this  provision.  Clark 
v.  Sohier  (C.  C.  1846)  Fed.  Cas.  No. 
2,835. 

A  state  statute  allowing  defendant  in 
ejectment  a  new  trial  on  payment  of 
costs  is  binding  in  the  federal  court 
Hiller  v.  Shattuck  (C.  C.  1872)  Fed. 
Cas.  No.  6,504. 

Where  an  action  of  ejectment  was 
tried  without  a  jury  this  section  does 
not  apply,  and  the  practice  may  be  ac- 
cording to  the  state  law.  Seawell  v. 
Crawford  (C.  C.  1893)  55  Fed.  729,  730. 

4.  Existence  of  other  remedy.— A  mo- 
tion for  a  new  trial  will  not  be  enter- 
tained, unless  ^le  bill  of  exceptions  tak- 
en at  the  trial  is  waived.  Cunningham 
V.  Ben  (C.  C.  1828)  Fed.  Cas.  No.  3,479. 

Pending  a  motion  for  a  new  trial,  if  a 
party  tender  a  bill  of  exceptions  he 
must  elect  whether  he  will  waive  his 
motion  so  far  as  it  is  based  on  ques- 
tions of  law  that  might  be  embodied  in 
a  bill  of  exceptions,  but  the  presenting 
of  the  bill  does  not  itself  waive  motion. 
Preble  v.  Bates  (C.  C.  1889)  87  Fed. 
772. 

5.  Discretion  of  court— A  motion  for 
a  new  trial  is  addressed  to  the  court's 

'  discretion,  and  its  decision  is  not  re- 
viewable. Dos  well  V.  De  La  Lanzo 
(1867)  20  How.  29,  32,  15  L.  Ed.  824; 
Warner  v.  Norton  (1857)  20  How.  448, 
461,  16  L.  Ed.  950;  .uulhall  v.  Keenan 
(1873)  18  WaU.  342,  350,  21  L.  Ed. 
808;  Indianapolis  &  St  L.  R.  Co.  y. 
Horst  (1876)  93  U.  S.  291,  301,  23  L. 
Ed.  898;  Woodbury  v.  City  of  Shaw- 
neetown  (1896)  74  Fed.  206,  20  C.  C. 
A.  400;  Harless  v.  U.  8.  (1899)  92 
Fed,  353,  34  C.  C.  A.  400;  City  of 
Manning  v.  German  Ins.  Co.  (1901)  107 
Fed.  52,  46  a  a  A.  144;    Walker  y. 


Moser  (1902)  117  Fed.  230,  54  C.  C. 
A.  262;  Southern  Pac.  Co.  v,  Maloney 
(1905)  136  Fed.  171,  69  C.  C.  A.  83; 
IJnited  Engineering  &  Contracting  Co. 
V.  Broadnax  (1905)  136  Fed.  351,  69 
C.  C.  A.  177  (aflfirming  judgment  Broad- 
nax V.  United  Engineering  &  Contract- 
ing Co.  IC.  C.  1904]  128  Fed.  649,  and 
writ  of  certiorari  denied  [1905]  25  Sup. 
Ct  800,  197  U.  S.  624,  49  L.  Ed.  911) ; 
Bell  Telephone  Co.  v.  Detharding  (1906) 
148  Fed.  371,  78  C.  C.  A.  185;  James 
V.  Evans  (1906)  149  Fed.  136,  80  C.  C. 
A.  240  (reversing  order  Evans  v.  Free- 
man [C.  C.  1906]  140  Fed.  419) ;  Miller 
V.  Steele  (1907)  153  Fed.  714.  82  C. 
C.  A.  572;  Owen  v.  Giles  (19ii7)  157 
Fed.  825,  85  C.  C.  A.  189;  Gizzi  v. 
Pittsburg  &  L.  E.  R.  Co.  (1907)  158 
Fed.  410,  85  C.  C.  A.  520;  Rogers  v. 
Petrified  Bone  Min.  Co.  (1908)  158  Fed. 
799,  86  C.  C.  A.  59  (affirming  judgment 
Petrified  Bone  Min.  Co.  v.  Rogers  [C. 
C.  1907]  150  Fed.  445) ;  American  Win- 
dow Glass  Co.  V.  Noe  (1908)  158  Fed. 
777,  86  C.  C.  A.  I^S;  Same  v.  Arnold 
(1908)  158  Fed.  781,  86  C.  C.  A.  137; 
Murhard  Estate  Co.  v.  Portland  &  S. 
iiy.  Co.  (1908)  163  Fed.  194,  90  C.  C. 
A.  64;  Big  Brushy  Coal  &  Coke  Co.  v. 
WilUams  (1910)  176  Fed.  529.  99  C. 
C.  A.  102;  Bidwell  v.  George  B.  Doug- 
las Trading  Co.  (1910)  183  Fed.  93, 
105  C.  C.  A.  385;  Wells  Fargo  &  Co. 
y.  Zimmer  (1911)  186  Fed.  130,  108 
C.  C.  A.  242;  Mason  v.  Smith  (1911) 
191  Fed.  602,  112  C.  C.  A.  146;  Robin- 
son V.  Van  Hooser  (1912)  196  Fed.  620, 
116  C.  C,  A.  294;  Board  of  Com'rs  of 
City  and  County  of  Denver  v.  Home 
Savings  Bank  (1912)  200  Fed.  28,  118 
C.  C.  A.  256;  Mound  Valley  Vitrified 
Brick  Co.  v.  Mound  Valley  Natural  Gas 
&  Oil  Co.  (1913)  205  Fed.  147,  123  C. 
C.  A.  478;  Atlantic  Coast  Line  R.  Co. 
V.  Thompson  (1914)  211  Fed.  889.  128 
C.  C.  A.  267;  McBride  v.  Neal  (1914) 
214  Fed.  966,  131  C.  C.  A.  262;  Spo- 
kane &  I.  E.  R.  Co.  V.  Campbell  (1914) 
217  Fed.  518.  133  C.  C.  A.  370;  Poca- 
hontas Distilling  Co.  v.  U.  S.  (1914)  218 
Fed.  782,  134  C.  C.  A.  566;  Parsons 
V.  Trowbridge  (C.  C.  A.  1915)  220  Fed. 
15;  Hallenbeck-Hungerford  Realty 
Corp.  V.  John  I.  Devlin  Co.  (C.  C.  A. 
1915)  228  Fed.  661;  Thompson  v.  Shea 
(C.  C.  1881)  11  Fed.  847;  U.  S.  v. 
Train  (C.  C.  1882)  12  Fed.  852;  Rowe 
V.  Mathews  (C.  C.  1883)  18  Fed.  132; 
Hynes  v.  Chicago,  M.  &  St  P.  Ry.  Co. 
(C.  C.  1885)  23  Fed.  18;  Breed  v. 
Northern  Pac.  R.  Co.  (C.  C.  1888)  35 
led.  642;  Preble  v.  Bates  (C.  C.  1889) 
37  Fed.  772;  Fisher  v.  Yoder  (C.  C. 
1892)  53  Fed.  565;  Wright  v.  Southern 
Exp.  Co.  (C.  C.  1897)  80  Fed.  85: 
Pringle  v.  Guild  (C.  C.  1903)  119  Fed. 
962;  Duke  v.  St.  Louis  &  S.  F.  R.  Co. 
(C.  C.  1909)  172  Fed.  684;  Ruckle  v. 
American  Car  &  Foundry  Co.  (C.  C. 
1912)  194  Fed.  469,  judgment  affirmed 
American  Car  &  Foundry  Co.  v.  Ruckle 
(1912)  200  Fed.  47,  118  C.  C.  A.  275. 
A  federal  appellate  tribunal  will  not 
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reverse  an  order  denying  a  new  trial 
on  grounds  involving  a  conflict  in  testi- 
mony, except  in  an  extreme  case.  Odell 
Mfg.  Co.  V.  Tibbetts  (1914)  212  Fed. 
652,  129  C.  O.  A.  188. 

The  court's  refusal  to  exercise  its 
discretion  because  it  considers  it  has  no 
power  is  reviewable.  Felton  v.  Spiro 
(1897)  78  Fed.  576,  24  C.  C.  A.  321. 

Where  a  verdict  is  inconsistent  on  its 
face  and  shows  an  abuse  of  the  jury's 
power,  the  court's  obligation  to  grant  a 
new  trial  is  a  positive  duty  and  is  not 
discretionary.  Pugh  v.  Bluff  City  Ex- 
cursion Co.  (1910)  177  Fed.  399,  101 
C.  C.  A.  403. 

The  granting  of  a  new  trial  is  discre- 
tionary with  the  court,  and  subject  to 
no  fixed  rule  except  a  consideration  of 
what  is  just.  Usher  v.  Scranton  By. 
Co.  (O.  C.  1904)  132  Fed.  405.  See, 
also,  V.  S.  V.  Mayer  (1914)  35  Sup.  Ct 
16,  20,  235  U.  S.  55,  59  L.  Ed.  129; 
AUen  V.  Blunt  (C.  C.  1846)  Fed.  Cas. 
No.  217;  U.  S.  v.  De  Quilfeldt  (C.  C. 
1881)  5  Fed.  276;  Ruckle  v.  American 
Car  &  Foundry  Co.  (C.  C.  1912)  194 
Fed.  459,  judgment  affirmed  American 
Car  &  Foundry  Co.  v.  Ruckle  (1912) 
200  Fed.  47,  118  C.  C.  A.  275. 

6.  —  Criminal  caseSd— The  federal 
courts  have  power  to  grant  new  trials 
on  defendant's  application  after  con- 
viction, both  in  misdemeanors  and  fel- 
onies. Ogden  V.  U.  S.  (1902)  112  Fed. 
523,  50  C.  C.  A.  380;  Case  of  Fries  (C. 
C.  1799)  Fed.  Cas.  No.  5,126;  U.  S. 
V.  Keen  (C.  C.  1839)  Fed.  Cas.  No. 
15,510;  Same  v.  Conner  (C.  C.  1845) 
Fed.  Cas.  No.  14,847;  Same  v.  Macomb 
(O.  C.  1851)  Fed.  Cas.  No.  15,702; 
Same  v.  Williams  (C.  C.  1858)  Fed. 
Cas.  No.  16,707.  But  see  Holder  v.  U. 
S.  (1893)  150  U.  S.  91,  14  Sup.  Ct.  10, 
37  L.  Ed.  1010;  Moore  v.  Same  (1893) 
150  U.  S.  57,  14  Sup.  Ct.  26,  37  L.  Ed. 
996;  Wheeler  v.  Same  (1895)  159  U. 
S.  523,  16  Sup.  Ct  93,  40  L.  Ed.  244; 
Addington  v.  Same  (1897)  17  Sup.  Ct 
288,  165  U.  S.  184,  41  L.  Ed.  679; 
McClellan  v.  Pyeatt  (1892)  50  Fed. 
686,  1  C.  C.  A.  613;  Luitweiler  v.  U. 
S.  (1898)  85  Fed.  957,  29  C.  C.  A. 
504;  McDonnell  v.  Same  (1904)  133 
Fed.  293,  66  C.  C.  A.  671;  Chadwick  v. 
Same  (1905)  141  Fed.  225,  72  C.  C.  A. 
343;  Sprinkle  v.  Same  (1905)  141  Fed. 
811,  73  C.  C.  A.  285;  Dwyer  v.  Same 
(1909)  170  Fed.  160,  95  C.  C.  A.  416; 
Higgins  V.  Same  (1911)  185  Fed.  710, 
108  C.  C.  A.  48;  Corenman  y.  Same 
(1911)  188  Fed.  424,  110  C.  C.  A.  341; 
HiUman  v.  Same  (1911)  192  Fed.  264, 
112  C.  O.  A.  622  (writ  of  certiorari  de- 
nied [1912]  32  Sup.  Ct  834,  225  U.  S. 
699,  56  L.  Ed.  1263) ;    Frank  v.  Same 

(1911)  192  Fed.  864,  113  C.  C.  A.  188; 
Hedderly  v.  Same  (1912)  193  Fed. 
561,  114  C.  C.  A.  227;   Daniels  v.  Same 

(1912)  196  Fed.  459,  116  C.  C.  A.  233; 
Mitchell  V.  Same  (1912)  196  Fed.  874, 
116  C.  C.  A.  436;   Kettenbach  v.  Same 

(1913)  202  Fed  377,  120  O.  O.  A.  505; 
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Kulp  V.  Same  (O.  C.  A.  1914)  210  Fed. 
249;  Lueders  v.  Same  (C.  C.  A.  1914) 
210  Fed.  419;  U.  S.  v.  Gibert  (C.  C. 
1834)  Fed.  Cas.  No.  15,204;  Same 
V.  Radford,  131  Fed.  378;  Same  t. 
Gibson  (D.  O.  1911)  188  Fed.  396. 
See,  also,  U.  S.  v.  Jones  (D.  (X 
1887)  32  Fed.  569;  Ogden  v.  U.  8. 
(1902)  112  Fed.  523,  50  C.  0.  A.  380. 

7.  Jurisdiction  after  term^-A  federal 
District  Court  has  no  jurisdiction,  aft- 
er the  term>at  which  a  conviction  has 
been  entered,  to  set  aside  the  judgment 
for  misconduct  of  counsel  or  bias  of 
jurors  discovered  after  the  expiration 
of  such  term.  U.  S.  v.  Mayer  (1914) 
35  Sup.  Ct  16,  235  U.  S.  55,  59  L.  EkL 
129.  See,  also,  Traf  ton  v.  U.  S.  (1906) 
147  Fed.  513,  78  C.  C.  A.  79;  U.  S. 
V.  Malone  (C.  C.  1881)  9  Fed.  897. 
And  compare  Same  v.  Rogers  (D.  0. 
1908)  164  Fed.  520. 

The  consent  of  the  United  States  at- 
torney could  not  confer  jurisdiction  on 
a  federal  District  Court  to  entertain 
a  motion  after  the  term  to  set  aside  a 
conviction  on  facts  discovered  after  the 
expiration  of  the  term.  U.  S.  v.  Mayer 
(1914)  35  Sup.  Ct  16,  235  U.  S.  55, 
59  L.  Ed.  129. 

Where,  at  the  term  of  court  at  which 
a  judgment  is  rendered,  an  order  grant- 
ing leave  to  file  a  motion  for  a  new 
trial  is  entered,  and  the  matter  is  not 
disposed  of  at  such  term,  the  court  has 
jurisdiction  to  decide  the  motion  at  a 
subsequent  term.  Walker  v.  Moaer 
(1902)  117  Fed.  230,  54  C.  0.  A.  262. 

A  trial  judge  cannot  set  aside  a  ver- 
dict and  judgment  and  grant  a  new 
trial  where  the  trial  term  has  long 
since  expired,  and  has  not  been  extend- 
ed by  order.  Mann  v.  Dempster  (1910) 
181  Fed.  76,  104  O.  C.  A.  110. 

A  motion  for  a  new  trial  on  a  case, 
before  judgment,  can  be  entertained 
after  the  expiration  of  the  term  at 
which  the  action  was  tried.  Emma  Sil- 
ver Min.  Co.  V.  Park  (C.  C.  1878)  Fed. 
Cas.  No.  4,467. 

A  federal  court  has  no  power  over  its 
proceedings  after  the  term  at  which 
such  proceedings  were  had.  Sanford  v. 
White  (C.  C.  1901)  108  Fed.  928. 

The  mere  filing  of  a  motion  for  a  new 
trial  in 'due  time  at  the  time  at  which 
the  judgment  is  rendered  does  not,  of 
its  own  force  and  without  any  order  or 
recognition  by  the  court,  carry  the  mat- 
ter over  to  the  succeeding  term,  so  as 
to  give  the  court  jurisdiction  to  then 
hear  and  dispose  of  it  without  the  con- 
sent of  the  opposing  party.  Klein  v. 
Southern  Pac  Co.  (O.  C.  1905)  140 
Fed.  213. 

8.  Penal  actloii.p-In  a  suit  to  recover 
a  pecuniary  penalty,  the  court  haar  pow- 
er to  grant  a  new  trial,  although  the 
verdict  was  for  defendant  U.  S.  v. 
Halberstadt  (D.  C.  1832)  Fed.  Gas. 
No.  15.276. 

A  verdict  in  favor  of  defendant  in  an 
action  to  recover  a  statutory  penalty 
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will  be  set  aside  if  contrary  to  the  evi- 
.  dence  and  the  law  applicable  thereto. 
U.  S.  V.  Fox  (D.  C.  1869)  Fed.  Oaa. 
No.  15.155. 

9.  New  trial  as  to  one  or  more  oo- 

partles^— The  conrt  has  power,  upon  a 
proper  case  made,  to  grant  the  motion 
for  new  trial  as  to  one  of  the  defend- 
ants, and  overrule  it  a&r  to  the  others. 
Albright  v.  McTighe  (O.  C.  1892)  49 
Fed.  817;  Strand  v.  Griffith  (C.  O. 
1901)  109  Fed.  597.  But  see  Riggs  v. 
Hatch  (C.  C.  1883)  16  Fed.  838. 

Where  two  persons  on  trial  for  con- 
spiracy had  been  found  guilty,  it  was 
no  error  to  refuse  a  new  trial  to  one 
of  the  defendants  and  grant  it  to  the 
other.  Browne  v.  U.  S.  (1906)  145 
Fed.  1,  76  C.  O.  A.  31,  affirming  judg- 
ments U.  8.  V.  Rosenthal  (C.  0.  1903) 
126  Fed.  766  and  Same  y.  Cohn  <G.  G. 

1904)  128  Fed.  615,  and  writ  of  certio- 
rari denied  (1906)  26  Sup.  Ct.  755, 
200  V.  S.  618,  50  L.  Ed.  623. 

II.  GROUNDS  FOR  NEW  TRIAL 

(A)  Error  and  irregularities 

10.  Pleadings^— A  verdict  will  not  be 
cret  aside  because  of  a  variance.  Gra- 
Telle  V.  Minneapolis  &  St.  L.  Ry.  CJo. 
(C.  0.  1882)  11  Fed.  569;  Freund  v. 
S.    tL.   Greene   &    Sons   Corp.    (G.    C. 

1905)  139  Fed.  703;  Crittenden  v. 
Cobb  (C.  G.  1907)  156  Fed.  535.  Or 
for  defects  in  a  declaration  that  might 
have  been  amended  when  substantial 
justice  has  been  done.  Walker  v. 
Grand  Trunk  Ry.  Go.  (G.  G.  1876)  Fed. 
Cas.  No.   17,070. 

11.  Harmless  error^— Where,  upon 
the  whole  record,  the  court  can  clear- 
ly see  that  no  injury  resulted  from  an 
error  whish  haer  intervened  in  the 
course  of  the  trial,  a  new  trial  should 
DQt  be  granted.  North  Noonday  Min. 
Co.  V.  Orient  Min.  Co.  (G.  C.  1880)  11 
Fed.  125;  Parshall  v.  Minneapolis  & 
St.  L.  Ry.  Co.  (C.  G.  1888)  35  Fed. 
649  (writ  of  error  dismissed  Minneap- 
olis &  St.  li.  Ry.  Co.  V.  Parshall  [1893] 
14  Sup.  Ct  1149,  154  U.  S.  510,  38  L. 
E:d.  1074);  Wright  v.  Southern  Exp. 
Co.  (C.  C.  1897)  80  Fed.  85;  Duke  v. 
St.  Lrouis  &  S.  F.  R.  Go.  (C.  G.  1909) 
172  Fed.  684. 

(B)  Misconduct  of  parties  or  counsel 

12.  Improper  influence  on  Jury.^- 
Where  irregular  conduct  of  the  party 
or  the  jury  is  established,  it  is  not  nec- 
essary that  it  should  appear  that  it  in- 
fluenced the  jury.  If  it  be  such  that 
It  might  have  affected  the  verdict,  a 
new  trial  will  be  granted.  Johnson  v. 
Root  (O.  C.  1862)  Fed.  Cas.  No.  7,409. 

A  verdict  in  favor  of  a  party  whose 
conduct  was  calculated  to  improperly 
influence  the  jury  upon  a  material  ques- 
tion should  be  set  aside,  and  a  new  trial 
panted,  on  the  ground  of  public  policy, 
thoiT^h  such  party  may  not  have  in- 
tended to  act  improperly.  Preston  v. 
Mutual  life  Ins.  Co.  (C.  C.  1895)  71 


Fed.  467.  See,  also,  U.  S.  v.  Flowery 
(D.  C.  1845)  Fed.  Cas.  No.  15,122; 
Wightman  v.  Providence  (C.  C.  1860) 
Fed.  Gas.  No.  17,630. 

(0)  Rulings   and   insirudions 

IS.  Evidence.p-An  improper  ruling  on 
evidence  entitles  accused  to  a  new  trial, 
unless  the  ruling  could  not  have  been 
prejudicial.  Keliher  v.  U.  S.  (1912) 
193  Fed.  8,  114  C.  C.  A.  128. 

A  new  trial  will  be  granted  where  a 
written  instrument  was  admitted  in 
evidence  on  the  erroneous  assumption 
that  it  was  an  original  paper.  Savage 
V.  D'Wolf  (G.  C.  1848)  Fed.  Cas.  No. 
12,383. 

A  federal  court  has  no  power  to  open 
a  judgment  against  the  surety  on  a  dis- 
tiller's bond  and  grant  a  new  trial, 
upon  the  ground  that  certain  facts,  ex- 
isting when  the  case  was  tried,  were 
not  then  put  in  evidence.  U.  S.  v.  Blil- 
linger  (C.  C.  1881)  7  Fed,  187. 

A  new  trial  wiU  never  be  granted  be- 
cause defendant  offered  in  evidence  a 
paper  that  plaintiff  should  have  offer- 
ed. Edwards  v.  Travelers*  life  Ins. 
Co.  (C.  G.  1884)  20  Fed.  661,  judg- 
ment affirmed  Travelers'  Life  Ins.  (3o. 
V.  Edwards  (1887)  7  Sup.  Ct  1249,  122 
U.  S.  457,  30  L.  Ed.  U78. 

14.  Instructlons^^The  court  in  its 
discretion  wiU  grant  a  new  trial  be- 
cause of  the  omission  to  charge  on  im- 
portant questions  of  law.  Calbreath  v. 
Gracy  (C.  C.  1804)  Fed.  Cas.  No.  2,295. 

A  verdict  will  be  set  aside  for  a.  mis- 
direction which  might  have  noticeably 
affected  it.  Blake  v.  Smith  (C.  C. 
1845)  Fed.  Cas.  No.  1,502. 

It  is  ground  of  new  trial  that  the 
court  submits  as  a  question  of  fact  to 
the  jury  a  material  fact,  where  the  case 
was  tried  upon  the  assumption  that 
such  fact  was  admitted.  U.  S.  v.  Smidth 
(C.  C.  1855)  Fed.  Cas.  No.  16,316a; 
Same  v.  Smith  (C.  C.  1855)  Fed.  Cas. 
No.  16,320. 

It  is  only  where  the  case  has  been 
submitted  to  the  jury  upon  a  wrong 
theory,  or  where  the  court  is  not  satis- 
fied that  justice  has  been  done,  or  is  of 
opinion  that  a  new  trial  will  or  ought 
to  produce  a  different  result,  that  the 
verdict  should  be  disturbed.  Rowe  v. 
Matthews  (C.  G.  1883)  18  Fed.  132. 

Unless  in  very  exceptional  cases,  a 
new  trial  will  not  be  granted  on  account 
of  propositions  which  are  afterthoughts, 
or  which  were  not  carefully  and  proper- 
ly submitted  to  the  jury  during  the 
progress  of  the  trial.  Kenney  y.  Knight 
(C.  C.  1904)  127  Fed.  403. 

Errors  of  the  court  in  matters  of  law 
constitute  a  valid  ground  for  a  new 
trial.  Rochell  v.  PhilUps  (Super.  Ct 
Ark.  1824)  Fed.  Gas.  No.  11,974a. 

15.  Objections  and  exoeptlonSd— A 
new  trial  will  not  be  granted  for  an 
error  of  the  court  in  permitting  illegal 
testimony  to  go  to  the  jury,  where  no 
objection  was  made  at  the  time.    Bus- 
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sel  V.  Union  Ins.  Co.  (O.  C.  1800)  Fed. 
Cas.  No.  12,147. 

An  error  in  a  charge,  which  might 
have  been  corrected  by  the  court,  is 
not  available  on  motion  for  new  trial, 
where  objection  was  not  raised  at  the 
time.  Hamlin  v.  Pettibone  (O.  C  1874) 
Fed.  Cas.  No.  5,995;  Locke  v.  U.  S. 
(C.  C.  1866)  Fed.  Cas.  No.  8,442. 

The  failure  to  specify  the  precise 
point  of  objection,  upon  a  broad  excep- 
tion to  an  instruction,  where  the  latter 
may  very  possibly  have  had  a  material 
influence  upon  the  verdict,  wiQ  not  de- 
feat a  motion  for  a  new  trial  upon  the 
ground  that  such  instruction  was  er- 
roneous. Lunt  V.  Boston  Marine  Ins. 
Co.  (C.  C.  1881)  6  Fed.  562. 

An  objection  to  the  charge  cannot  be 
assigned  as  a  reason  for  a  new  trial 
where  no  exception  was  taken  to  the 
particular  part  of  the  charge  objected 
to  at  the  triaL  Edwards  v.  Southern 
Ry.  Co.  (C.  C.  1900)  102  Fed.  720; 
Lautz  Co.  V.  Glenn  (C.  C.  1910)  183 
Fed.  666. 

Error  cannot  be  predicated  on  an  ap- 
plication for  a  new  trial  on  the  admis- 
sion of  evidence  on  a  different  ground 
than  that  on  which  the  evidence  was 
objected  to  when  offered  and  received. 
Lautz  Co.  V.  Glenn  (C.  C.  1910)  183 
Fed.  666. 

16.  Harmless  errors— Alleged  error, 
without  prejudice,  is  no  ground  for  new 
trial.  U.  S.  v.  Martin  (C.  C.  1840)  Fed. 
Cas.  No.  15,731;  In  re  Marsh  (C.  C. 
1843)  Fed.  Cas.  No.  9,108;  U.  S.  v. 
Martin  (D.  C.  1868)  Fed.  Cas:  No. 
15,729;  Same  v.  Hudson  (D.  C.  1874) 
Fed.  Cas.  No.  15,412. 

New  trial  not  granted  because  of  er- 
roneous Instructions  or  refusals  to  in- 
struct, if  not  prejudicial.  Lander  v. 
tJ.  S.  (C.  C.  1844)  Fed.  Cas.  No.  8,039; 
Allen  V.  Blunt  (C.  C.  1846)  Fed.  Cas. 
No.  217;  Taylor  v.  Carpenter  (C.  C. 
1846)  Fed.  Cas.  No.  13,785.     . 

An  error  in  refusing  to  permit  a  par- 
ty to  prove  the  testimony  given  on  a 
former  trial  by  a  witness,  since  deceas- 
ed, is  not  ground  for  a  new  trial,  where 
such  testimony  did  not  differ  in  any 
material  respect  from  that  given  by  the 
same  witness  in  a  deposition  which  was 
read.  Nome  Peach  Lighterage  & 
Transportation  Co.  v.  Standard  Marine 
Ins.  Co.,  Limited,  of  Liverpool,  Eng. 
(C.  C.  1907)  156  Fed.  484,  judgment 
affirmed  Standard  Marine  Ins.  Co., 
Limited,  of  London.  Eng.,  v.  Nome 
Beach  Lighterage  &  Transp.  Co.  (1909) 
167  Fed.  119,  92  C.  O.  A.  571. 

(D)  Disqualificaium    or    misconduct    of 
jury 

17.  Disqualification.— See,  also,  notes 
to  §  1252  (Jud.  Code,  §  275)  et  seq., 
post. 

The  court  will  not  grant  a  new  trial 
because  one  of  the  jurors  was  brother- 
in-law  of  the  plaintiff.  Orme  v.  Pratt 
(O,   C.   1830)    Fed.   Gas.   No.    10,578. 
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Nor  because  one  of  the  jurors  was  a 
nonresident  of  the  district.  Fisher  ▼. 
Yoder  (C.  C.  1892)  53  Fed.  565.  Nor 
because  one  of  the  jurors  in  a  crimi- 
nal trial  was  deaf.  U.  S.  v.  Baker  (D. 
C.  1868)  Fed.  Cas.  No.  14,499. 

A  new  trial  granted  in  a  capital  case 
on  account  of  previous  declarations  of 
a  juror  showing  bias  against  the  prison- 
er. U.  S.  V.  Fries  (C.  C.  1790)  Fed. 
Cas.  No.  5,126,  3  DalL  515,  518,  1  L 
Ed.  701. 

Where,  in  a  case  based  on  conflict- 
ing and  voluminous  testimony,  it  ap- 
pears that  one  of  the  jurors  had  pre- 
judged the  case,  and  concealed  that  fact 
from  the  defeated  party,  a  new  trial 
should  be  granted.  Hyman  v.  Eames 
(C.  C.  1890)  41  Fed.  676. 

Where,  during  the  trial  it  waa  dis- 
covered that  two  jurors  were  not  im- 
partial, plaintiff  did  not  waive  his  right 
to  a  new  trial  for  the  bias  of  such  ju- 
rors by  proceeding  with  the  trial  under 
direction  of  the  court.  Wilson  v.  Cle- 
ment (G.  G.  1903)  126  Fed.  808.  writ 
of  error  dismissed  Clement  v.  Wilson 
(1905)  136  Fed.  749.  68  G.  0.  A.  387. 

18.  Misconduct.— It  is  only  in  cases 
imputing  gross  inattention,  prejudice, 
or  misconduct  on  the  part  of  a  jury 
that  the  court  will  interfere  to  difttorb 
their  verdict  U.  S.  v.  Five  Cases  of 
Cloth  (D.  C.  1842)  Fed.  Cas.  No.  15.- 
110.  And  see  Colt  v.  U.  S.  (1911)  190 
Fed.  305,  111  G.  C.  A.  205  (writ  of  cer- 
tiorari denied  [1912]  32  Sup.  Ct  527, 
223  U.  S.  729,  66  L.  Ed.  633);  Beach 
Front  Hotel  Co.  v.  Sooy  (1912)  197 
Fed.  881,  118  G.  C.  A.  579;  U.  S.  t. 
Clarke  (C.  G.  1818)  Fed.  Gas.  No.  li- 
810;  Harrison  v.  Rowan  (G.  C.  1820) 
Fed.  Cas.  No.  6,142;  U.  S.  v.  Horn  (C. 
C.  1862)  Fed.  Gas.  No.  15,389;  Same 
V.  Chaffee  CC.  C.  1868)  Fed.  Cas.  No. 
14.773;  Fuller  v.  Fletcher  (G.  C.  1890) 
44  Fed.  34;  Johnson  v.  Hobart  (C.  C 
1891)  45  Fed.  542;  Meyer  v.  Cadwala- 
der  (G.  G.  1891)  49  Fed.  32;  Ewers' 
AdmV  V.  National  Imp.  Co.  (C.  C. 
1894)  63  Fed.  562;  U.  S.  v.  Salen- 
tine  (D.  G.  1879)  Fed.  Cas.  No.  16,213; 
Same  v.  Daubner  (D.  C.  1883)  17  Fed. 
793;  Same  v.  Wilson  (D.  G.  1895)  69 
Fed.  584. 

Undue  influence  by  pubilcatioDS  is 
ground  for  new  trial.  Morse  v.  Mon- 
tana Ore-Purchasing  Co.  (C.  C.  1900) 
105  Fed.  337.  See,  also,  U.  S.  v.  Ogden 
(D.  C.  1900)  106  Fed.  371.  And  com- 
pare Spreckels  v.  Brown  (1909)  29  8up. 
Ct  256,  212  U.  S.  208,  53  L.  Ed.  476; 
U.  S.  V.  McKee  (C.  C.  1876)  Fed.  Caa. 
No.  15,683;  Same  v.  Frauds  (D.  0. 
1906)  144  Fed.  520,  judgment  modified 
Francis  v.  U.  S.  (1907)  152  Fed.  153, 
81  G.  C.  A.  407,  writ  of  certiorari  de- 
nied (1907)  27  Sup.  Gt  797,  206  U. 
S.  565,  51  L.  Ed.  1191. 

If  an  officer  of  the  court,  whether  he 
has  charge  of  the  jury  or  not,  makes 
to  the  jury  during  their  deliberatioiii 
statements  calculated  to  influence  their 
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yerdict,  it  is  ground  for  a  new  trial; 
bat  if,  under  all  the  circumstances,  it 
does  not  appear  that  the  conduct  of 
the  officer  had  the  effect  of  influencing 
the  verdict,  a  new  trial  will  not  be 
granted  on  that  ground.  Charlton  v. 
Kefly  (1907)  158  Fed.  433,  84  C.  C.  A. 
295, 13  Ann.  Gas.  518. 

Where  an  improper  attempt  to  in- 
fluence jurors  in  a  case  on  trial  was 
such  that  it  might  have  had  an  effect 
on  the  verdict  returned,  it  is  suffi- 
cient to  condemn  such  verdict  and  re- 
quire a  new  trial,  although  the  success- 
ful party  may  not  have  instigated  the 
attempt  or  had  knowledge  of  it.  Cal- 
lahan V.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(C.  C.  1908)  158  Fed.  988. 

19. Use  of  intoxicating  liquors.— 

Whether  a  new  trial  should  be  grant- 
ed for  intoxication  of  a  juror  vests  in 
the  sound  judicial  discretion  of  the 
trial  judge.  Chadwick  v.  U.  S.  (1905) 
141  Fed.  225,  72  C.  C.  A.  343.  But 
the  drinking  of  intoxicating  liquors  is 
no  ground  of  new  trial,  unless  the  in- 
dulgence was  grossly  abused.  tJ.  S.  v. 
Gibert  (C.  C.  iaS4)  Fed.  CaR.  No.  15,- 
204.  See,  also,  Harrison  v.  Rowan  (C. 
C.  1820)  Fed.  Cas.  No.  6,142. 

20. Separation.— The    separation 

of  the  jury  after  the  cause  is  sub- 
mitted, and  before  the  verdict  is  agreed 
upon,  is  ground  for  setting  it  aside. 
liester  v.  Stanley  (C.  C.  1808)  Fed. 
Cas.  No.  8,277;  Howard  v.  Cobb  (C.  C. 
1809)  Fed.  Cas.  No.  G.755.  And  see  U. 
S.  v.  Davis  (C.  C.  1900)  103  Fed.  457. 

21.  Manner  of  arriving  at  verdiot.— 
A  yerdict  not  founded  upon  either  of 
two  distinct  grounds  claimed,  but  part- 
ly upon  both,  will  he  set  aside.  Bic^srs 
V.  Barry  (C.  C.  1855)  Fed.  Cas.  No. 
1,402. 

Where,  in  order  to  prevent  a  mis- 
trial, both  sides  agreed  that  the  jury 
might  return  a  compromise  verdict, 
they  thereby  waived  the  right  to  a  new 
trial  for  that  reason.  Stitzer  v.  Hor- 
sham Tp.  (C.  C.  1910)  180  Fed.  591. 

22.  Objeotlons  at  triai^— Irregular 
conduct  of  jury  not  objected  to  at  the 
time  is  not  available  as  a  ground  for 
new  trial.  AUen  v.  Blunt  (C.  C.  1846) 
Fed.  Cas.  No.  217;  Berry  v.  De  Witt 
(O.  C.  1886)  27  Fed.  723;  Consolidat- 
ed Ice-Mach.  Co.  v.  Trenton  Hygeian 
Ice  Co.  (C.  C.  1893)  57  Fed.  896. 

23.  EfFeet  as  to  result.— Where  the 
verdict  has  done  substantial  justice, 
information  given  by  one  juror  to  the 
others  is  not  ground  for  new  trial. 
Cherry  v.  Sweeny  (C.  C.  1808)  Fed. 
Cas.  No.  2,641. 

Misbehavior  of  jurors  is  not  a  ground 
for  a  new  trial,  if  it  has  not  affected 
the  verdict  Henry  v.  Ricketts  (C.  O. 
1809)  Fed.  Cas.  No.  6,385. 

(£ij  Verdict  contrary  to  law  or  evidence 

24.  Verdict  contrary  to  evldence^^ 
New  trials  at  law  are  granted  when  the 


trial  court  erred  in  stating  the  law,  or 
when  the  verdict  of  the  jury  has  no 
evidence  to  sustain  it,  or  when  the  great 
preponderance  of  the  evidence  is 
against  the  verdict,  or  when  the  verdict 
is  due  to  passion,  prejudice,  or  partisan 
feeling.  Pringle  v.  GuUd  (C.  C.  1903) 
119  Fed.  962,  964.  See,  also,  Felton  v. 
Spiro  (1897)  78  Fed.  576,  24  C.  O. 
A.  321;  Malloy  v.  Bennett  (C.  C.  1883) 
15  Fed.  371;  Pike  v.  Chicago  &  A. 
R.  Co.  (C.  C.  1890)  41  Fed.  95;  Wright 
V.    Southern    Exp.    Co.    (C.    C.    1897) 

80  Fed.  85;  Morse  v.  St.  Paul  Fire 
&  Marine  Ins.  t3o.  (C.  C.  1904)  129 
Fed.  233;  Jones  v.  Smith  (C.  C.  1908) 
158  Fed.  911;  U.  S.  v.  One  Thousand 
Three  Hundred  and  Sixty-Three  Bags 
of  Merchandise  (D.  C.  18G3)  Fed.  Cas. 
No.  15,964. 

It  is  only  where  it  is  so  palpable  that 
the  jury  have  erred  as  to  suggest  the 
probability  of  misapprehension  or  par- 
tiality that  the  court  will  interfere  to 
set  aside  the  verdict.  Mengis  v.  Leban- 
on Mfg.  Co.  (C.  C.  1882)  10  Fed.  665; 
Marriott  V.  Fearing  (1882)  11  Fed.  846; 
Reese  v.  Third  Ave.  R.  Co.  (1883)  16 
Fed.  368;  Davey  v.  iEtna  L.ife  Ins.  Co. 
(C.  C.  1884)  20  Fed.  494  (judgment  re- 
versed ^tna  Life  Ins.  (IJo.  v.  Davey 
[1887]  8  Sup.  Ot.  331,  123  U.  S.  739, 

81  L.  Ed.  315) ;   Spiro  v.  Felton  (C.  C. 

1896)  73  Fed.  91  (judgment  reversed 
Felton  V.  Spiro  [1897]  78  Fed.  576.  24 
C.  C.  A.  321) ;  Wright  v.  Southern  Exp. 
Co.  (C.  C.  1897)  80  Fed.  85;  Wilcox  v. 
New  York,  N.  H.  &  H.  R.  Co.   (C.  C. 

1897)  81  Fed.  143;  U.  S.  v.  Mathoit 
(D.  C.  1870)  Fed.  Cas.  No.  15,740. 

A  new  trial  will  be  ordered  where  the 
verdict  is  clearly  against  the  evidence. 
Kohne  v.  Insurance  Co.  of  North  Amer- 
ica (C.  C.  1804)  Fed.  Cas.  No.  7,921; 
Cady  V.  Phoenix  Fire  Ins.  Co.  (C.  C. 
1873)  Fed.  Cas.  No.  2,284;  Ulman  v. 
Clark  (C.  C.  1900)  100  Fed.  180. 
And  see  Mt.  Adams  &  E.  P.  Inclined 
Ry.  Co.  V.  Lowery  (1896)  74  Fed.  463, 
20  C.  C.  A.  596;  Morse  v.  St.  Paul  Fire 
&  Marine  Ins.  Co.  (O.  C.  1903)  124 
Fed.  451. 

New  trial  not  granted  where  construc- 
tion given  by  jury  to  the  evidence  ap- 
pears to  be  consistent  with  the  justice 
of  the  case.  Blagg  v.  Phoenix  Ins.  Co. 
(C.  C.  1811)  Fed.  Cas.  No.  1,478. 

Where  a  jury  render  a  verdict  against 
the  plain  principles  ot  law  as  laid  down 
by  the  court,  and  against  clear  and  un- 
questioned evidence,  the  court  will  grant 
a  new  trial,  notwithstanding  the  par- 
ticular circumstances  or  general  justice 
of  the  case.  U.  S.  v.  Duval  (D.  C. 
1833)  Fed.  Cas.  No.  15,015. 

A  new  trial  will  not  be  granted  be- 
cause the  verdict  is  contrary  to  evidence 
as  to  one  issue,  where  it  is  not  contrary 
to  the  evidence  applicable  to  another 
issue  in  the  case.  Lonsdale  v.  Brown 
(C.  C.  1821)  Fed.  Cas.  No.  8,494. 

A  verdict  will  not  be  set  aside  as 
against  the  weight  of  evidence  where 
there  was  evidence  on  both  sides,  where 
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the  credibility  of  witnesses  was  in  ques- 
tion, or  where  testimony  was  not  re- 
jected. Fearing  v.  De  Wolf  (C.  O. 
1847)  Fed.  Cas.  No.  4,7U. 

A  new  trial  will  be  granted  where  the 
verdict  is  only  sustained  by  the  testi- 
mony of  two  witnesses  for  the  govern- 
ment, as  against  the  testimony  of  nine 
unimpeached  witnesses  tor  defendants. 
U.  S.  V.  Chaffee  (C.  O.  1868)  Fed.  Oas. 
No.  14,773. 

A  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to 
evidence  will  not  be  allowed  where  the 
amount  in  controversy  is  trifling;  but 
when  the  verdict  is  probably  the  result 
of  an  erroneous  ruling  or  direction  ot 
the  judge,  the  motion  will  be  allowed, 
however  small  the  amount  U.  S.  v. 
Barnhart  (O.  O.  1883)  17  Fed.  679. 

25.  —  Credibility     of    witnesses^ 

Where  there  was  direct  and  positive 
evidence  in  support  of  a  verdict  the 
court  is  not  authorized  on  a  motion  for 
a  new  trial  to  consider  the  question  ot 
the  number  oi'  credibility  of  the  wit- 
nesses. Burch  V.  Southern  Pac.  Co.  (C. 
O.  1900)  145  Fed.  443.  See  Lusby  ▼. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (0.  0. 
1890)  41  Fed.  181. 

26.  — *-  Suffloienoy     of     evldenoe^— 

Where  the  evidence  offered  for  the 
party  for  whom  a  verdict  is  rendered, 
conceding  to  it  the  greatest  probative 
force  to  which  it  is  fSirly  entitled,  is 
insufficient  to  support  the  verdict,  the 
court  should  set  aside  the  verdict,  and 
grant  a  new  trial.  Southern  Pac.  Co. 
V.  Hamilton  (1898)  54  Fed.  468.  4  0. 
O.  A.  441,  following  Pleasants  v.  Fant 
[1874]  22  WaU.  116, 122,  22  L.  Ed.  780; 
Burke  v.  Wood  (O.  O.  1908)  162  Fed. 
683. 

27.  «— -  Confllotino  evldenc6.p-A  new 

trial  will  not  be  granted  where  evidence 
is  conflicting,  because  court  would  have 
drawn  different  conclusion.  Carr  v. 
Gale  (0.  C.  1847)  Fed.  Cas.  No.  2,435; 
Bayly  v.  London  &  L.  Ins.  Co.  (C.  O. 
1875)  Fed.  Cas.  No.  1,145;  Waters  v. 
Mutual  Life  Ins.  Co.  (C.  C.  1879)  Fed. 
Cas.  No.  17,267;  Gilmer  v.  City  of 
Grand  Rapids  (C.  C.  1883)  16  Fed.  708; 
Muskegon  Nat.  Bank  v.  Northwestern 
Mut  Life  Ins.  Co.  (C.  C.  1884)  19  Fed. 
405  (judgment  affirmed  Northwestern 
Mut  Life  Ins.  Co.  v.  Muskegon  Nat 
Bank  [1887]  7  Sup.  Ct  1221,  122  U.  a 
501,  30  L.-  Ed.  1100) ;  Kirkpatrick  Y. 
Adams  (C.  C.  1884)  20  Fed.  287;  Hard- 
man  v.  Firemen's  Ins.  Co.  (C.  C.  1884) 
20  Fed.  694;  Davis  v.  Memphis  City 
Ry.  Co.  (C.  C.  1885)  22  Fed,  883; 
Gaither  v.  Kansas  City,  etc.,  R.  Co.  (O. 
C.  1886)  27  Fed.  544;  Cooke  v.  Navar- 
ro (C.  C.  1886)  29  Fed.  346;  Pim  v. 
Wait  (C.  C.  1887)  32  Fed.  741;  Nonce 
V.  Richmond  &  D.  R.  Co.  (C.  C.  1887)  33 
Fed.  429;  Kelley  v.  Pennsylvania  R. 
Co.  (C.  C.  1888)  33  Fed.  856;  Sargent 
V.  Home  Benefit  Ass'n  (C.  C.  1888)  35 
Fed.  711  (judgment  affirmed  Home  Ben- 
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efit  Ass'n  v.  Sargent  [1892]  12  Sap.  Gt 
332,  142  U.  S.  691,  36  L.  Ed.  lieO); 
Hardy  v.  Minneapolis  &  St  L.  By.  Oa 
(C.  C.  1888)  36  Fed.  657;  Stewart  t. 
Sixth  Ave.  R.  Co.  (O.  C.  1891)  45  Fed. 
21;  Plummer  V.  Granite  Mountain  Min. 
Co.  (C.  C.  1893)  55  Fed.  755;  Bondrot 
V.  Cochrane  Chemical  Co.  (C.  C.  1901) 
110  Fed.  919;  Pringle  v.  Guild  (a  a 
1903)  119  Fed.  962;  Hellyer  v.  TxentoB 
City  Bridge  Co.  (O.  O.  1904)  133  Fed. 
843;  French  v.  Foley  (D.  O.  1882)  U 
Fed.  801.  See,  also,  U.  S.  v.  Danbner 
(D.  C.  1883)  17  Fed.  793;  Same  v. 
Ducournau  (C.  C.  1891)  54  Fed.  138. 
It  is  not  the  duty  of  the  court  to  set 
aside  a  verdict  rendered  on  conflicting 
evidence,  unless  it  finds  that  the  jury 
were  governed  by  prejudice,  passion,  or 
corrupt  motives;  and  it  vdll  not  do  so 
in  the  exercise  of  its  discretion,  where 
it  does  not  appear  that  the  jury  disre- 
garded the  instructions  or  failed  to  con- 
sider any  part  of  the  evidence,  Wil- 
liams V.  New  York,  N.  H.  &  H.  B.  O). 
(C.  C.  1900)  101  Fed.  375;  Peltomaa 
V.  Katahdin  Pulp  &  Paper  Co.  (C.  C. 
1906)  149  Fed.  282,  judgment  afiirmed 
Katahdin  Pulp  &  Paper  Co.  v.  Pelto- 
maa (1907)  156  Fed.  342,  84  C.  G.  A. 
238. 

28.  Special  findings  by  Jury.— The  fact 

that  a  special  finding  by  a  jury  is  against 
the  weight  of  evidence  does  not  afford 
ground  for  setting  aside  its  sreneral 
verdict,  where  it  is  not  inconsistent 
therewith,  and  where  there  is  ample 
evidence  to  sustain  the  general  verdict, 
outside  of  the  question  to  which  the 
special  finding  relates.  Baker  v.  New 
York.  N.  H.  &  H.  R.  Co.  (C.  C.  1900) 
101  Fed.  546. 

The  erroneous  submission  to  tbe  JQiJ 
of  a  question,  which,  under  the  evidence, 
was  one  of  law,  entitles  the  defendant 
to  a  new  trial  where  a  general  verdict 
for  plaintiff  was  returned,  and  it  does 
not  appear  that  it  was  not  based  on 
an  erroneous  finding  on  such  question. 
Beals  V.  Cleveland,  C,  C.  &  St  li.  B7* 
Co.  (O.  C.  1907)  153  Fed.  211. 

29.  Amount  ef  recovery^— In  tbe  case 
of  a  loss  of  a  sum  of  money  by  defend- 
ani's  negligence,  the  court  will  not  set 
the  verdict  for  plaintiff  because  ^ 
jury  did  not  allow  interest  Walk^' T* 
Smith  (O.  C.  1804)  Fed.  Cas.  No-  IV 
087. 

If  amount  of  damages  warranted  by 
evidence,  court  will  not  inquire  bow 
jury  reached  result  to  make  thcif  '**' 
sons  grounds  of  objection  for  tbe  PJ^ 
pose  of  a  new  triaL  Bayly  v.  I/onjoa 
&  L.  Ins.  Ca  (0.  O.  1876)  Fed.  CaB. 
No.  1,145.  , , 

The  verdict  of  the  jury  on  a  tr^  ^ 
a  civil  action  for  damages  will  b©  '•' 
garded,  on  motion  to  set  it  aside*  •?  ."f 
afiSrmative  finding  upon  the  issues  "«*?* 
were  presented  for  their  deter^^f^i 
tion.  Fisher  v.  Meyer  (O.  C.  18S^'  ^ 
Fed.  842. 

The  fact  that  neither  party   ^  ^' 
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tirely  satisfied  with  the  result  is  no 
reason  why  a  new  trial  should  be  grant- 
ed after  a  fair  hearing  before  an  im- 
partial jury.  Fabricant  v.  Philadelphia 
Rapid  Transit  Co.  (C.  C.  1905)  138 
Fed.  976. 

30.  Inadequate  damages.— A  verdict 
will  not  be  set  aside  as  inadequate,  un- 
less its  injustice  is  apparent.  Wunder- 
Hch  V.  City  of  New  York  (C.  C.  1888) 
33  Fed.  854.  See,  also,  Reading  v.  Tex- 
as 4&  Pac.  Ry.  Co.  (C.  C.  1880)  4  Fed. 
134;  Lancaster  v.  Providence  &  S.  S. 
Co.  (C.  C.  1886)  26  Fed.  233;  Carter 
V.  Wells  Fargo  &  Co.  (C.  C.  1804)  64 
Fed.  1005;  Olek  v.  Fern  Rock  Wool- 
en MiUs  (C.  C.  1910)  180  Fed.  117. 

31.  Exoesslve  damages.— A  new  trial 
will  not  be  granted  on  account  of  ex- 
cessive damages  unless  the  jury  have 
mistaken  the  principles  of  law  which 
govern  their  estimate,  or  have  been 
guilty  of  some  gross  error  which  shows 
ar.  improper  feeling  or  bias.  Swann  v.* 
Bowie  (C.  C.  1820)  Fed.  Cas.  No.  13,- 
672;  Thurston  v.  Martin  (C.  C.  1830) 
Fed.  Cas.  No.  14,018;  Whipple  v.  Cum- 
berland Mfg.  Co.  (C.  C.  1843)  Fed. 
Cas.  No.  17,516;  Aiken  v.  Bemis  (C. 
C.  1847)  Fed.  Cas.  No.  109;  Palmer 
V.  Fiske  (C.  C.  1854)  Fed.  Cas.  No. 
10,691;  White  v.  Arleth  (C.  C.  1860) 
Fed.  Cas.  No.  17,536;  Wightman  v. 
Providence  (C.  C.  1860)  Fed.  Cas.  No. 
17,630;  Brown  v.  Memphis  &  C.  R.  Co. 
(C.  C.  1881)  7  Fed.  51;  Reiss  v.  North 
German  Lloyd  (C.  C.  1881)  11  Fed. 
844;  McGowan  v.  La  Plata  Mining  & 
Smelting  Co.  (C.  C.  1882)  9  Fed.  861; 
Malioy  V.  Bennett  (C.  C.  1883)  15  Fed. 
371;  Rose  v.  Stephens  &  Condit  Transp. 
Co.  (C.  C.  1882)  11  Fed.  438;  Browi> 
V.  Evans  (C.  C.  1883)  17  Fed.  912 
(judgment  affirmed  Evans  v.  Brown 
[ISaSl  3  Sup.  Ct.  83,  109  U.  S.  180,  27 
L.  Ed.  898);  Frericks  v.  Bermes  (C. 
C.  1884)  22  Fed.  424;  Johnson  v. 
Northern  Pac.  Ry.  Co.  (C.  C.  1891)  46 
Fed.  347;  Dwyer  v.  St.  Louis  &  S.  F. 
R.  Co.  (C.  C.  1892)  52  Fed.  87;  Plum- 
mer  v.  Granite  Mountain  Min.  Co.  (C. 
C.  1893)  55  Fed.  755;  Smith  v.  Pitts- 
burgh &  W.  Ry.  Co.  (C.  C.  1898)  90 
Fed.  783;  Edwards  v.  Southern  Ry.  Co. 
(C.  C.  1900)  102  Fed.  720;  Daisley  v. 
Dun  (C.  C.  1901)  107  Fed.  218;  Oc- 
cidental Consol.  Min.  Co.  v.  Comstock 
Tunnel  Co.  (C.  C.  1903)  125  Fed.  244; 
Broadnax  v.  United  Engineering  &  Con- 
tracting Co.  (C.  C.  1904)  128  Fed.  649 
(judgment  affirmed  United  Engineering 
&  Contracting  Co.  v.  Broadnax  [1905] 
136  Fed.  351,  69  C.  C.  A.  177,  and  writ 
of  certiorari  denied  [19051  25  Sup.  Ct. 
800,  197  U.  S.  624,  49  L.  Ed.  911); 
Burch  V.  Southern  Pac.  Co.  (C.  C. 
1906)  145  Fed.  443;  Peltomaa  v.  Ka- 
tahdin  Pulp  &  Paper  Co.  (C.  C.  1906) 
149  Fed.  282  (judgment  affirmed  Ka- 
tahdin  Pulp  &  Paper  Co.  v.  Peltoma 
[1907]  156  Fed.  342,  84  C.  C.  A.  238) ; 
Felt  V.  Puget  Sound  Electric  Ry.  (C. 
C.  1909)  175  Fed.  477;  Stockton  v. 
Pennsylvania  R.  Co.  (C.  C.  1910)  182 
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Fed.  282;  Vreeland  v.  Michigan  Cent. 
R.  Co.  (C.  C.  1910)  189  Fed.  495  (judg- 
ment reversed  Michigan  Cent.  R.  Co. 
V.  Vreeland  [1913]  33  Sup.  Ct.  192,  227 
U.  S.  59,  57  L.  Ed.  417) ;  Carberry  v. 
Acme  Transit  Co.  (D.  C.  1913)  203 
Fed.  780;  Fox  v.  Chicago  Great  West- 
ern R.  Co.  (D.  C.  1913)  207  Fed.  886. 
A  verdict  awarding  excessive  dam- 
ages may  be  set  aside  in  the  discretion 
of  the  court.  Blunt  v.  Little  (C.  C. 
1822)  Fed.  Cas.  No.  1,578;  Parker 
V.  Lewis  (Super.  Ct.  Ark.  1829)  Fed. 
Cas.  No.  10,741a. 

32.  Mistake,  passion,  or  prejudice  of 
jury.- A  verdict  will  be  set  aside  as 
against  the  evidence  where  it  was  the  re- 
sult of  mistake,  passion,  or  an  improper 
motive.  Wiggin  v.  Coffin  (C.  C.  1836) 
Fed.  Cas.  No.  17,624;  Aiken  v.  Bemis 
(C.  C.  1847)  Fed.  Cas.  No.  109;  Fearing 
v.  De  Wolf  (C.  C.  1847)  Fed.  Cas.  No. 
4,711;  Childs  v.  Somerset  &  K.  R.  Co. 
(C.  C.  1857)  Fed.  Cas.  No.  2,682;  Wil- 
kinson V.  Greely  (C.  C.  1851)  Fed.  Cas. 
No.  17,671;  Hunt  v.  Pooke  (C.  C.  1870) 
Fed.  Cas.  Np.  6,895;  Roberts  v.  Schuy- 
ler (C.  C.  1875)  Fed.  Cas.  No.  11,915. 
Or  where  the  jury  was  acting  under  un- 
due influence.  Wiggin  v.  Coffin  (C.  C. 
1836)  Fed.  Cas.  No.  17,624;  Wilkinson 
v.  Greely  (C.  C.  1857)  Fed.  Cas.  No. 
17,671. 

A  motion  for  a  new  trial  will  not  be 
granted  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  weight  of  the 
evidence  unless  it  clearly  appears  that 
the  jury  must  have  fallen  into  some  im- 
portant mistake,  or  must  have  departed 
from  some  rule  of  law,  or  must  have 
made  deductions  from  the  evidence 
which  were  plainly  not  warranted  by  it. 
Fuller  V.  Fletcher  (C.  C.  1881)  6  Fed. 
128. 

The  testimony  of  unimpeached  wit- 
nesses who  testify  positively  to  facts 
which  are  uncontradicted  overcomes  a 
mere  presumption;  but  a  verdict  will 
not  be  set  aside  on  this  ground,  unless 
the  court  is  satisfied  that  the  jury  were 
controlled  by  their  prejudices,  rather 
than  by  their  impartial  judgment.  Rob- 
inson V.  New  York  Cent  &  H.  R.  R. 
Co.   (C.  C.  1882)  9  Fed.  877. 

Where,  in  an  action  for  the  posses- 
sion of  lands,  the  plaintiff  showed  a 
clear  paper  title,  and  the  defendant's 
patent  was  shown  to  establish  only 
color  of  title,  and  any  question  as  to 
the  priority  of  the  plaintiff's  patent 
could  be  established  by  further  proofs, 
and  the  verdict  of  the  jury  was  general, 
and  was  probably  influenced  by  their 
sympathy,  growing  out  of  the  fact  that 
the  patentee  under  whom  the  defend- 
ant claimed  was  m  some  way  connecf^d, 
as  heir  or  otherwise,  with  a  soldier  who 
fought  in  the  Revolution,  a  new  trial 
was  granted.  Dow  v.  Wells  (C.  C. 
1882)  11  Fed.  132. 

Where  competent  evidence  has  been 
introduced,  and  the  verdict  is  not  so 
against  the  weight  of  evidence  as  to 
show  that  it  was  reached  through  pas- 
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slon,  prejudice,  or  other  improper  mo- 
tive, and  no  error  of  law  intervenes,  the 
verdict  will  be  sustained.  William 
Cramp  &  Sons  Ship  &  Engine  Building 
Co.  V.  Sloan  (C.  C.  1884)  21  Fed.  561. 

33.  Concurring  verdicts^— After  two 
concurring  verdicts  the  court  will  not 
grant  another  new  trial,  unless  the 
jury  have  manifestly  disregarded  the 
law  as  given  them  by  the  court.  Mil- 
liken  V.  Ross  (C.  C.  1881)  9  Fed.  855; 
Clear  v.  Fox  (C.  C.  1885)  26  Fed.  90; 
Joyce  V.  Charleston  Ice-Mfg.  Co.  (C. 
C.  1892)  50  Fed.  371  (judgment  af- 
firmed Charleston  Ice-Mfg.  Co.  v.  Joyce 
[1893]  54  Fed.  332,  4  C.  O.  A.  368)  r 
Hodge  V.  Lehigh  Val.  R.  Co.  (C.  C. 
1893)  56  Fed.  195;  Wright  v.  Southern 
Exp.  Co.  (C.  C.  1897)  80  Fed.  85; 
Linss  V.  Chesapeake  &  O.  Ry.  Co.  (C. 
C.  1899)  91  Fed.  964;  Clark  v.  Barney 
Dumping  Co.  (C.  C.  1901)  109  Fed. 
235  (judgment  affirmed  Barney  Dump- 
ing Boat  Co.  v.  Clark  [1901]  112  Fed. 
921,  .50  C.  C.  A.  616). 

Two  verdicts,  assessing  the  value  of 
lands  taken  for  public  use 'at  different 
sums,  cannot  be  considered  as  two 
concurring  verdicts  on  a  motion  for  a 
new  trial.  U.  S.  v.  Taffe  (C.  C.  1897) 
78  Fed.  524. 

(P)  Surprise  or  mistake 

34.  Testimony.— iThe  mere  fact  that  a 
party  was  surprised  by  the  testimony 
of  a  witness  is  not  ground  for  a  new 
trial,  but  it  must  also  be  shown  that 
its  effect  was  to  deprive  him  of  a  fair 
trial.  Sommers  v.  Carbon  Hill  Coal  Co. 
(C.  C.  1898)  91  Fed.  337.  See,  also, 
Martin  v.  Clark  (C.  C.  1834)  Fed.  Cas. 
No.  9,158a;  Stellwagen  v.  Life  Ass'n 
of  America  (C.  C.  1877)  Fed.  Cas.  No. 
13,359. 

A  verdict  or  nonsuit  will  be  set  aside 
where  reasonable  notice  to  the  adverse 
party  was  not  given  of  formal  objec- 
tions to  a  deposition.  Dodge  v.  Israel 
(C.  C.  1822)  Fed.  Cas.  No.  3,952. 

Letters  of  one  of  the  defendants  be- 
ing read  on  the  trial  is  no  ground  for 
surprise,  for  which  a  new  trial  can  be 
granted.  Henckley  v.  Hendrickson  (C. 
C.  1850)   Fed.  Cas.  No.  6,348. 

35.  Diligence  of  applicants— A  party 
surprised  at  the  trial,  who  does  not  ap- 
ply for  a  continuance,  cannot  have  a 
new  trial  for  that  reason.  Ames  v. 
Howard  (C.  C.  1833)  Fed.  Cas.  No. 
326;  Carr  v.  Gale  (C.  C.  1853)  Fed. 
Cas.  No.  2,433;  Flint  &  P.  M.  R.  Co. 
V.  Marine  Ins.  Co.  (C.  C.  1895)  71 
Fed.  210;  Beardsley  v.  Howard  & 
Bullough  American  Mach.  Co.  (C.  C. 
1910)  176  Fed.  619.  And  see  Voelker 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (1902) 
116  Fed.  867,  judgment  reversed  Chi- 
cago, AI.  &  St.  P.  Ry.  Co.  V.  Voelker 
(1904)  129  Fed.  522,  65  C.  C.  A.  226, 
70  L.  R.  A.  264. 

The  reliance  of  counsel  upon  an  obiter 
dictum  is   ground  of  awarding   a  new 
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trial.    Bowden  t.  Morris  (C.  C.  1876) 
Fed.  Cas.  No.  1,715. 

A  new  trial  will  not  be  granted  on  the 
ground  of  surprise  unless  it  appear  that 
such  surprise  is  in  no  degree  attribut- 
able to  the  negligence  of  the  applicant. 
U.  S.  V.  Smith  (D.  C.  1870)  Fed.  Cas. 
No.    16,341. 

36.  Effect  as  to  result.— The  absence 
of  a  witness  is  not  ground  for  a  new 
trial,  if  the  testimony  would  not  affect 
the  question.  Andrist  v.  Union  Pae. 
Ry.    Co.    (C.    C.   1887)    30  Fed.  345. 

A  new  trial  will  not  be  granted  on  the 
ground  of  surprise  because  the  case  was 
tried  by  other  counsel  than  the  one  who 
was  originally  employed  and  prepared 
the  case,  where  it  does  not  appear  that 
the  result  would  have  been  different 
Van  Dyke  v.  Tinker  (D.  C.  1874)  Fed. 
Cas.  No.  16,849. 

(OJ  Newly  discovered  evidence 

37.  Time  of  discovery.— A  new  trial 
will  not  be  granted  as  for  newly  dis- 
covered evidence,  in  order  that  defend- 
ant may  avail  himself  of  the  testimony 
of  persons  jointly  indicted  with  him, 
who  were  acquitted.  U. '  S.  v.  Gibert 
(C.  C.  1834)  Fed.  Cas.  No.  15.204; 
Lander  v.  U.  S.  (C.  C.  1844)  Fed.  Cas. 
No.  8,039. 

The  newly-discovered  evidence  muat 
have  come  to  the  knowledge  of  the 
party  since  the  trial,  and  must  be  so 
material  that  it  would  probably  produce 
a  different  result  U.  S.  v.  Smith  (D. 
C.  1870)  Fed.  Cas.  No.  16,341. 

A  new  trial  will  not  be  granted  to 
enable  a  party  to  introduce  evidence 
Which  was  in  his  control  at  the  time 
of  trial,  but  not  used  because  not  ad- 
vised of  its  importance.  Dickson  t. 
Mathers  (Super.  Ct  Ark.  1828)  Fed. 
Cas.  No.  3,898a. 

It  must  appear  that  the  newly-dis- 
covered evidence  was  unknown  to  the 
party  at  the  time  of  the  trial,  as  well 
as  his  counsel.  Fikes  v.  Bentley 
(Super.  Ct.  Ark.  1828)  Fed.  Cas.  No. 
4,785a. 

38.  Diligence.— The  party,  must  have 
used  due  diligence  to  discover  it  before 
the  trial,  to  induce  the  court  to  grant 
a  new  trial.  Wiggin  v.  Coffin  (G.  C 
1836)  Fed.  Cas.  No.  17,624;  Washburn 
V.  Gould  (C.  C.  1844)  Fed.  Cas.  No. 
17,214;  Aiken  v.  Bemis  (C.  C.  1847) 
Fed.  Cas.  No.  109;  Macy  v.  De  Wolf 
(C.  C.  1847)  Fed.  Cas.  No.  8,933: 
Palmer  v.  Fiske  (C.  C.  1854)  Fed.  Cas. 
No.  10,691;  Rose  v.  Stephens  &  Condit 
Transp.  Co.  (C.  C.  1882)  19  Fed.  808; 
Cheeney  v.  Nebraska  &  C.  Stone  Co. 
(C.  C.  1890)  41  Fed.  740;  Wright  v. 
Southern  Exp.  Co.  (C.  C.  1897)  80  Fed. 
85;  Nyback  v.  Champagne  Lumber  Co. 
(C.  C.  1903)  130  Fed.  784  (judgment 
affirmed  Champagne  Lumber  Co.  ▼• 
Nyback  [1904]  130  Fed.  1021,  64  C. 
C.  A.  615) ;   U.  S.  y.  20,550  Pounds  of 
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Unwashed  Wool  (D.  0.  1906)  149  Fed, 
795. 

The  knowledge  and  diligence  of  coun- 
ael  are, to  be  considered  on  the  sub- 
ject of  new  evidence,  the  same  as  those 
of  the  party.  Ready  Roofing  Co.  v. 
Taylor  (C.  O.  1878)  Fed.  Gas.  No. 
11,613.  See,  also,  Codman  y.  Vermont 
&  C.  R.  Co.  (O.  0. 1879)  Fed.  Cas.  No. 
2,936. 

39.  Materiality.— New  trial  will  be 
granted  upon  the  discovery  of  new,  ma- 
terial, and  important  evidence.  Mar- 
shall V.  Union  Ins.  Co.  (C.  C.  1809) 
Fed.  Cas.  No.  9,134;  Greenwalt  v.  Tuck- 
er (C.  C.  1882)  10  Fed.  884;  Usher  v. 
Scranton  Ry.  Co.  (C.  C.  1904)  132  Fed. 
405. 

40.  Cumulative  evidence^— A  new  trial 
will  not  be  granted  for  the  purpose  of 
introducing  newly-discovered  evidence 
which  is  merely  cumulative.  Alsop  v. 
Commercial  Ins.  Co.  (C.  C.  1833)  Fed. 
Cas.  No.  202;  Ames  v.  Howard  (C.  C. 
1833)  Fed.  Cas.  No.  328;  Wiggin  v. 
Coffin  (C.  C.  1836)  Fed.  Cas.  No.  17,- 
624;  Aiken  v.  Bemis  (C.  C.  1847)  Fed. 
Cas.  No.  109;  Macy  v.  De  Wolf  (O.  C. 
1847)  Fed.  Cas.  No.  8,933;  Palmer  v. 
Fiske  (O.  C.  1854)  Fed.  Cas.  No.  10,- 
691;  Brown  v.  Evans  (C.  C.  1883)  17 
Fed.  912  (judgment  affirmed  Evans  v. 
Brown  [18831  3  Sup.  Ct.  83,  109  U.  S. 
180,  27  L.  Ed.  898) ;  Chandler  v.  Thomp- 
son (C.  C.  1886)  30  Fed.  38;  Preble  v. 
Bates  (C.  C.  1889)  39  Fed.  755  (judg- 
ment reversed  Bates  v.  Preble  [1894] 
14  Sup.  Ct.  277,  151  U.  S.  149,  38  L. 
Ed.  106);  Lowry  v.  Mt.  Adams  &  Eden 
Park  Incline  Plane  Ry.  Co.  (C.  C.  1895) 
68  Fed.  827;  Flint  &  P.  M.  R.  Co.  t. 
Marine  Ins.  Co.  (C.  O.  1895)  71  Fed. 
210;  Flannelly  v.  Delaware  &  H.  Co. 
(C.  C.  1908)  165  Fed.  350;  Fuller  v. 
Harris  (D.  C.  1887)  29  Fed.  814. 

But,  in  a  case  of  great  importance, 
involving  large  interests,  cumulative 
testimony  will  be  received  on  an  appli- 
cation for  a  new  trial.  U.  S.  v.  Chaffee 
(C.  C.  1868)  Fed.  Cas.  No.  14,773. 

A  new  trial  will  not  be  granted  to  en- 
able a  party  impeached  on  the  trial  to 
produce  Sustaining  witnesses.  Otis  v. 
Montgomery  &  E.  R.  Co.  (C.  C.  1879) 
Fed.  Cas.  No.  10,612. 

41.  impeachment  of  witness.— A  new 
trial  will  not  be  granted  to  contradict 
the  witness  by  negative  evidence,  nor 
to  impeach  a  witness.  Brooke  v.  Pey- 
ton (C.  C.  1803)  Fed.  Cas.  No.  1,934; 
Carr  v.  Gale  (C.  C.  1853)  Fed.  Cas. 
No.  2,433;  U.  S.  v.  Potter  (C.  C.  1854) 
Fed.  Cas.  No.  16,077. 

42.  Credibility  of  witnessesw— It  must 
appear  that  the  witness  is  credible 
where  newly-discovered  evidence  is 
claimed  as  a  ground  for  new  trial.  Ma- 
cy ▼.  De  Wolf  (C.  C.  1847)  Fed.  Cas. 
No.  8,933. 

43.  Probable  effect  of  evidence.— The 
court  will  not  grant  a  new  trial  on  the 
ground  of  newly-discovered  evidence  un- 


less satisfied  that,  if  a  new  trial  was 
had,  a  different  result  would  follow. 
WUliams  v.  U.  S.  (1890)  11  Sup.  Ct  43, 
137  U.  S.  113,  34  L.  Ed.  590  (affirming 
[1887]  22  Ct.  CI.  116);  White  v.  Arleth 
(C.  C.  1860)  Fed.  Cas.  No.  17.536;  U. 
S.  V.  Chaffee  (C.  C.  1868)  Fed.  Cas.  No. 
14.773;  Vose  v.  Mayo  (C.  C.  1871)  Fed. 
Cas.  No.  17,009;  Griffith  v.  Baltimore  & 
O.  R.  Co.  (C.  C.  1890)  44  Fed.  574 
(judgment  affirmed  Baltimore  &  O.  R. 
Co.  V.  Griffith  [1895]  16  Sup.  Ct.  105, 
159  U.  S.  603,  40  L.  Ed.  274);  WUson 
V.  Freedley  (C.  C.  1904)  129  Fed.  835, 
reversed  Freedley  ▼.  Wilson  (1905)  138 
Fed.  586,  69  C.  C.  A.  360,  denying  new 
trial  (1903)  125  Fed.  962. 

The  proof  must  clearly  show  sufficien- 
cy of  newly-discovered  evidence  to  lead 
to  different  result.  Buerk  v.  Imhaeuser 
(O.  C.  1876)  Fed.  Cas.  No.  2,107a. 

ill.  MOTIONS  FOR  NEW  TRIAL 

44.  Necessity  of  motion^-A  motion 
for  a  new  trial  is  indispensable  to  the  re- 
view of  a  verdict  in  the  appellate  court. 
Cochran  v.  Schreiber  (1901)  107  Fed. 
371,  40  C.  C.  A.  349. 

A  motion  for  a  new  trial  is  not  neces- 
sary to  authorize  the  supreme  court  to 
review  a  ruling  on  a  demurrer.  Brought 
V.  Cherokee  Nation  (1904)  129  Fed. 
192,  63  C.  C.  A.  350. 

45.  Time  of  flllng^— See,  also,  notes 
to  i  1633  (R.  S.  §  987). 

It  is  sufficient  under  this  section  if  a 
motion  is  filed  during  the  term  at  which 
the  verdict  was  rendered.  Felton  v. 
Spiro  (1897)  78  Fed.  576,  581,  24  C.  C 
A.  321.  And  see  Cambuston  v.  U.  S. 
(1877)  95  U.  S.  285,  287,  24  L.  Ed.  448 
Kingman  &  Co.  v.  Western  Mfg.  Co. 
(1898)  18  Sup.  Ct.  786,  787,  170  U.  S. 
675,  42  L.  Ed.  1192;  Sanborn  v.  Bay 
(1911)  194  Fed.  37,  114  C.  C.  A.  57 
Muleahey  v.  Lake  Erie  &  W.  R.  Co. 
(C.  C.  1895)  69  Fed.  172. 

Under  court  rule  5,  the  time  for  a  mo- 
tion of  new  trial,  where  jud,?ment  on 
the  verdict  has  been  rendered,  runs 
from  the  month  in  which  judgment  is 
entered.  Hughes  v.  New  York,  O.  & 
W.  R.  R.  (D.  C.  1915)  225  Fed.  568. 

^  46.  Bill  of  exceptions  or  case.— Bill  of 
exceptions  received  as  a  substitute  for 
a  ease  on  a  motion  for  a  new  trial. 
Brewster  v.  Gelston  (C.  O.  1825)  Fed. 
Cas.  No.  1,853. 

In  making  up  a  case  on  which  to  move 
for  a  new  trial,  oral  testimony  takon  at 
the  trial,  by  way  of  question  and  an- 
swer, must  be  reduced  to  the  form  of  a 
narrative,  or  the  court  will  refuse  to 
hear  the  motion.  U.  S.  v.  Five  Hun- 
dred and  Eight  Barrels  'of  Distilleil 
Spirits  (C.  C.  1867)  Fed.  Cas.  No.  15,- 
113. 

A  bill  of  exceptions  is  requisite  on 
motion  for  new  trial.  Davies  v.  La- 
throp  (C.  C.  1882)  12  Fed.  854. 

On  a  motion  for  a  new  trial,  where 
the  amount  in  controversy  is  not  suffi- 
cient to  admit  of  a  writ  of  error  to  the 
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supreme  court,  a  bill  of  exceptions  is 
not  essential,  in  order  to  avail  of  ex- 
ceptions taken  at  the  trial.  The  recol- 
lection of  the  court  may  be  aided  by 
affidavits  and  the  briefs  of  counsel. 
Chandler  v.  Thompson  (C.  C.  1886)  30 
Fed.  38. 
See,  also,  notes  under  §  1590,  post 

47.  impeachment  of  verdict  by  testi- 
mony of  jurors.— The  deliberations  of 
jurors  are  conclusively  merged  in  their 
verdict,  so  far  as  they  are  concerned, 
unless  misconduct  in  reaching  it  is 
shown  from  other  sources  than  from 
jurors  themselves.  Walton  v.  Wild 
Goose  Mining  &  Trading  Co.  (1903) 
123  Fed.  209,  60  C.  C.  A.  155  (writ  of 
f^crtiornri  denied  [ltK)41  24  Sup.  Ct. 
856,  194  U.  S.  631,  48  L.  Ed.  1158); 
Walsh  V.  U.  S.  (1909)  174  Fed.  615, 
98  C.  C.  A.  461  (writ  of  certiorari  de- 
nied [1910]  30  Sup.  Ct.  409,  215  U.  S. 
609,  54  L.  Ed.  347);  McDonald  v. 
Pless  (1913)  206  Fed.  263,  124  C.  C. 
A.  131;  Hurst  v.  Coley  (C.  C.  1882) 
15  B'ed.  645;  Chandler  v.  Thompson 
(C.  C.  1886)  30  Fed.  38;  Kelley  v. 
Pennsylvania  R.  Co.  (C.  C.  1888)  33 
Fed.  856;  Parshall  v.  Minneapolis  & 
St.  L.  Ry.  Co.  (C.  C.  1888)  35  Fed. 
649  (writ  of  error  dismissed  Minneap- 
olis &  St.-  L.  Ry.  Co.  V.  Parshall  [1893] 
14  Sup.  Ct.  1149,  154  U.  S.  510,  38  L. 
Ed.  1074);  Glaspell  v.  Northern  Pac. 
R.  Co.  (C.  C.  1890)  43  Fed.  900  (judg- 
ment reversed  [1892]  12  Sup.  Ct.  593, 
144  U.  S.  211,  36  L.  Ed.  409);  Con- 
solidated Ice-Mach.  Co.  v.  Trenton  Hy- 
geian  Ice  Co.  (C.  C.  1893)  57  Fed. 
898;  Pelzer  Manuf'g  Co.  v.  Hamburg- 
Bremen  J^re  Ins.  Co.  (C.  C.  1896)  71 
Fed.  826  (decree  affirmed  Hamburg- 
Bremen  Fire  Ins.  Co.  v.  Pelzer  Mfg. 
Co.  [1896]  76  Fed.  479,  22  C.  C.  A. 
283);  Ruckle  v.  American  Car  & 
Foundry  Co.  (C.  C.  1912)  194  Fed.  459 
(judgment  affirmed  American  Car  & 
Foundry  Co.  v.  Ruckle  [1912]  200  Fed. 
47,  118  C.  C.  A.  275);  U.  S.  v.  Daub- 
ner  (D.  C.  1883)  17  Fed.  793;  Same  v. 
Ogden  (D.  C.  1900)  105  Fed.  371. 
See,  also,  Hyman  v.  Eames  (C.  C. 
1890)  41  Fed.  676;  Fuller  v.  Fletcher 
(C.  C.  1890)  44  Fed.  34;  Morse  v. 
Montana  Ore-Purchasing  Co.  (C.  C. 
1900)  105  Fed.  337;  Callahan  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (C.  C.  1908) 
158  Fed.  988;  Stevenson  v.  Tennessee 
Copper  Co.  (C.  C.  1911)  193  Fed.  268. 

48.  Determination.— It  is  the  duty  of 
a  trial  judge,  in  considering  a  motion 
for  a  new  trial,  to  weigh  the  evidence. 
Big  Brushy  Coal  &  Coke  Co.  v.  Wil- 
liams (1910)  176  Fed.  529,  99  C.  C. 
A.  102. 

The  action  upon  a  motion  for  new 
trial  must  be  considered  as  had  on  the 
day  when  the  motion  was  filed.  Long- 
fellow V.  Lewis  (O.  C.  1878)  Fed.  Cas. 
No.  8,487. 
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On  a  motion  for  a  new  trial  the  court 
cannot  properly  reconsider  the  instruc- 
tions which  it  gave  the  jury  on  propo- 
sitions of  law  unless  it  appears  that  an 
error  was  committed  through  inadver- 
tence. Thorne  v.  American  Distribut- 
ing Co.  (C.  C.  1902)  117  Fed.  973. 

49.  Remission  of  excess  of  recovery. 
— On  motion  for  a  new  trial  on  the 
ground  of  excessive  damages,  the  plain- 
tiff may  be  required  to  remit  the  ex- 
cess, instead  of  being  required  to  sub- 
mit to  a  new  trial.  Northern  Pac.  B. 
Co.  V.  Herbert  (1886)  6  Sup.  Ct.  590, 
116  U.  S.  642,  29  L.  Ed.  755;  Clark  y. 
Sidway  (1892)  12  Sup.  Ct.  327,  142  U. 
S.  682,  35  L.  Ed.  1157;  Massee  v.  Wil- 
liams (1913)  207  Fed.  222,  124  C.  C. 
A.  492;  Blunt  v.  Little  (C.  C.  1822) 
Fed.  Cas.  No.  1,578;  Russell  v.  Place 
(C.  C.  1871)  Fed.  Cas.  No.  12,161; 
Warren  v.  Robertson  (C.  C.  1876)  Fed. 
Cas.  No.  17,198a;  American  Wine  Co. 
V.  Brasher  (C.  C.  1882)  13  Fed.  595; 
Knapp  V.  Williamsport  Nat.  Bank  (C. 
C.  1882)  15  Fed.  333  (writ  of  error 
dismissed  Williamsport  Nat.  Bank  t. 
Knapp  [1886]  7  Sup.  Ct.  274,  119  U. 
S.  357,  30  L.  Ed.  446);  Bierbach  7. 
Goodyear  Rubber  Co.  (C.  C.  1883)  15 
Fed.  490;  Aultman  v.  Thompson  (C. 
C.  1884)  19  Fed.  490;  Windmuller  r. 
Robertson  (C.  C.  1885)  23  Fed.  652; 
PoUitz  V.  Schell  (C.  C.  1887)  30  Fed. 
421  (writ  of  error  dismissed  ScbeH's 
Ex'rs  V.  PoUitz  [1891]  11  Sup.  Ct 
1028,  140  U.  S.  697,  35  L.  Ed.  596); 
Chils  V.  Gronlund  (C.  C.  1890)  41  Fed. 
505;  Daigneau  v.  Grand  Trunk  Ry.  Co. 
(C.  C.  1906)  153  Fed.  593;  Duke  v. 
St.  Louis  &  S.  F.  R.  Co.  (C.  C.  1909) 
172  Fed.  684.  See,  also,  Darnell  v. 
Krouse  (C.  C.  1905)  134  Fed.  509. 

Where  the  finding  is  not  only  con- 
trary to  the  evidence,  but  in  direct 
contravention  of  the  charge  of  the 
court,  the  error  cannot  be  obviated  by 
allowing  the  prevailing  party  to  remit 
an  excess  in  the  verdict.  Johnson  v. 
Root  (C.  C.  1862)  Fed.  Cas.  No.  7,- 
409;  Stafford  v.  Pawtucket  Hair-Cloih 
Co.  (C.  C.  1862)  Fed.  Cas.  No.  13,275. 
See,  also,  Jayne  v.  Loder  (1906)  149 
Fed.  21,  78  C.  C.  A.  653,  7  L.  R.  A 
(N.  S.)  984,  9  Ann.  Cas.  204,  reversing 
judgment  Loder  v.  Jayne  (C.  C.  1906) 
142  Fed.  1010. 

An  excessive  verdict  in  a  trial  in- 
volving unliquidated  damages  is  not 
susceptible  of  correction  by  reducing 
the  amount  thereof,  but  most  be  set 
aside  and  a  new  trial  ordered.  Jacoby 
V.  Johnson  (1903)  120  Fed.  487,  56  C. 
C.  A.  637. 

50.  Order^^The  court  has  a  right  to 
reinstate  a  verdict  on  a  motion  to  re- 
consider an  order  awarding  a  new  trial 
Evans  v.  Freeman  (C.  O.  1907)  141* 
Fed.  1020,  judgment  affirmed  Freeman 
V.  Evans  (1908)  159  Fed,  20,  86  C.  C. 
A.  216. 


Ch.  11)  THE  JUDICIAL  CODE  §    1248 

§  1247.  (Jud.  Code,  §  270.)     Power  to  hold  to  security  for  the 
peace  and  good  behavior. 

The  judges  of  the  Supreme  Court  and  of  the  circuit  courts  of 
appeals  and  district  courts,  United  States  commissioners,  and  the 
judges  and  other  magistrates  of  the  several  States,  who  are  or  may 
be  authorized  by  law  to  make  arrests  for  offenses  against  the  United 
States,  shall  have  the  like  authority  to  hold  to  security  of  the  peace 
and  for  good  behavior,  in  cases  arising  under  the  Constitution  and 
laws  of  the  United  States,  as  may  be  lawfully  exercised  by  any  judge 
or  justice  of  the  peace  of  the  respective  States,  in  cases  cognizable 
before  them. 

R.  S.  §  727.    Act  March  3,  1911,  c.  231,  §  270,  36  Stat.  1163. 

Notes  of  Deofsions 

Powers  of  commlssloners^-This  sec-  eign   country.  .  In    re    Mineau    (G.    C. 

tion  evidently  defines  the  extent  of  the  1891)  45  Fed.  188.    And  see  In  re  Grin 

powers  of  the  commissioners,  and  not  (C.  C.  1001)  112  Fed.  790,  affirmed  in 

the  mode  in  which  such  powers  are  to  Gin  v.   Shine   (1902)    23   Sup.   Ot.   98, 

be  exercised.     Rice  v.  Ames  (1901)  21  187  U.  S.  181,  47  L.  Ed.  130. 

Sup.  Ct  406  <«)8,  180  U.  S.  371  45  L  security  for  good  behavlor.-On  an 

?icor^7V-  Q        r^f^y^oQi   Tkr.n'«  acquittal    of    the    crime    charged,    the 

irTol  x""  I^ToSo  "^rh^^'  }^ .^\%'  court  will  not  require  the  prisoners  to 

^^^'o?S^^^oV?U?•  ^-  ^'       "'^  ^  «i^«  ««<^""ty  ^<^r  their   good  behavior, 

C  IJUb)  14»  Fed.  Jll,  although  it  appear  from  the   evidence 

—  Extradition.  •— A      commissioner  that  they  are  guilty  of  another  crime, 

may  issue  a  warrant  for  the  arrest  of  U.  S.  v.  Venable  (C.  C.  1807)  Fed.  Cas. 

a    person    charged    with    the    commis-  No.  16,616. 
sion  of  an  extraditable  offense  in  a  f or- 

§  1248.  (Jud.  Code,  §  271.)     Power  to  enforce  awards  of  foreign 
consuls,  etc.,  in  certain  cases. 

The  district  courts  and  the  United  States  commissioners  shall 
have  power  to  carry  into  effect,  according  to  the  true  intent  and 
meaning  thereof,  the  award  or  arbitration  or  decree  of  any  con- 
sul, vice  consul,  or  commercial  agent  of  any  foreign  nation,  made 
or  rendered  by  virtue  of  authority  conferred  on  him  as  such  consul, 
vice  consul,  or  commercial  agent,  to  sit  as  judge  or  arbitrator  in  such 
differences  as  may  arise  between  the  captains  and  crew?  of  the  ves- 
sels belonging  to  the  nation  whose  interests  are  committed  to  his 
charge,  application  for  the  exercise  of  such  power  being  first  made 
to  such  court  or  commissioner,  by  petition  of  such  consul,  vice  con- 
sul, or  commercial  agent.  And  said  courts  and  commissioners  may 
issue  all  proper  remedial  process,  mesne  and  final,  to  tarry  into  full 
effect  such  award,  arbitration,  or  decree,  and  to  enforce  obedience 
thereto  by  imprisonment  in  the  jail  or  other  place  of  confinement  in 
the  district  in  which  the  United  States  may  lawfully  imprison  any  per- 
son arrested  under  the  authority  of  the  United  States,  until  such 
award,  arbitration,  or  decree  is  complied  with,  or  the  parties  are  oth- 
erwise discharged  therefrom,  by  the  consent  in  writing  of  such  consul, 
vice  consul,  or  commercial  agent,  or  his  successor  in  office,  or  by  the 
authority  of  the  foreign  government  appointing  such  consul,  vice 
consul,  or  commercial  agent :  Provided,  however,  That  the  expenses 
of  the  said  imprisonment  and  maintenance  of  the  prisoners,  and  the 
cost  of  the  proceedings,  shall  be  borne  by  such  foreign  government, 
or  by  its  consul,  vice  consul,  or  commercial  agent  requiring  such  im- 
prisonment. The  marshals  of  the  United  States  shall  serve  all  such 
process,  and  do  all  other  acts  necessary  and  proper  to  carry  into 
effect  the  premises,  under  the  authority  of  the  said  courts  and  com- 
missioners. 

R.  S.  §  728.    Act  March  3,  1911,  c.  231,  §  271,  36  Stet.  1163. 

Notes  of  Deoisioiu 

Power  of  commissioners.— So  far  as      the  commissioners  were  intended  to  be 
relates  to  their  administrative   action      subject  to  the  orders  and  directions  of 
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§   1248  THE  JUDICIAL  CODE  (Tit.  12c 

t&e   court  appointing  them.     U.   S.  v.  longing   to   the   nation   he   represents, 

Allred  (1895)  15  Sup.  Ct.  231,  233,  155  does  not  apply  to  the  case  of  an  assault 

U.  S.  591,  39  L.  Ed.  273.  and  batter j  committed  by  the  captain 

For  collation  of  statutes  as  to  pow-  and  others   of  the   crew   of  a  British 

ers  of  commissioners,  see  note   to  U.  vessel   in   the   port  of   Cardiff  on  one 

S.  V.  Horn  Hing  (D.  C.  1892)  48  Fed.  of  the  seamen.     In  re  Aubrey  (C.  C. 

635,  639.  1885)  26  Fed.  848. 

The  authority  conferred  on  such  con- 

—  Awards  of  foreign  consuls^— The  sular  agents  to  sit  as  judge  or  arbitra- 
provision  for  the  execution  of  the  tor  refers  to  and  is  limited  to  authority 
award  or  decree  of  foreign  consul  or  conferred  by  the  United  States.  Such 
consular  officer '  rendered  by  virtue  of  authority  is  limited  to  such  officers  of 
official  authority  conferred  upon  him  foreign  nations  as  are  entitled  thereto 
to  sit  as  judge  or  arbitrator  in  such  under  treaty  stipulations  with  the  Unit- 
difference  as  may  arise  between  the  ed  States.  In  re  Aubrey  (C.  C.  1885) 
captains  and  crews  of  the  vessels  be-  26  Fed.  848,  850. 

§  1249.  (Jud.  Code,  §  272.)     Parties  may  manage  their  causes  per- 
sonally or  by  counsel. 
In  all  the  courts  of  the  United  States  the  parties  may  plead  and 
manage  their  own  causes  personally,  or  by  the  assistance  of  such 
counsel  or  attorneys  at  law  as,  by  the  rules  of  the  said  courts,  re- 
spectively, are  permitted  to  manage  and  conduct  causes  therein. 
R.  S.  §  747.    Act  March  3,  1911,  c.  231,  §  272,  36  Stat.  1164. 

Notes  of  Deisirioiis 

See  Rule  2  of  Supreme  Court,  print-  Ed.   204;    Aaron  v.   tJ.    S.  a907)  155 

ed  in  notes  following  f  1232,  ante.  Fed.  833,  84  C.  C.  A.  67. 

Attorney's  authority.— The  appear-  Appearance  without  oounsel.— A  par- 
ance  of  an  attorney  in  a  cause  has  al-  ty  has  the  right  under  the  statute  to 
ways  been  received  as  evidence  of  his  personally  appear  and  conduct  his  own 
authority.  Osborn  v.  United  States  suit  without  the  aid  of  counsel.  Brink- 
Bank  (1824)  9  Wheat  738,  830,  6  L.  ley  v.  Louisville  &  N.  R.  Co.   (C.  C. 

3899)  95  Fed.  345,  350. 

§  1250.  (Jud.  Code,  §  273.)     Certain  officers  forbidden  to  act  as 
attorneys. 

No  clerk,  or  assistant  or  deputy  clerk,  of  any  Territorial,  dis- 
trict, or  circuit  court  of  appeals,  or  of  the  Court  of  Claims,  or  of 
the  Supreme  Court  of  the  United  States,  or  marshal  or  deputy  marshal 
of  the  United  States  within  the  district  for  which  he  is  appointed, 
shall  act  as  a  solicitor,  proctor,  attorney,  or  counsel  in  any  cause  de- 
pending in  any  of  said  courts,  or  in  any  district  for  which  he  is  acting 
as  such  officer. 

R.  S.  §  748.    Act  March  3,  1911,  c.  231,  f  273,  36  Stat.  1164. 

Notes  of  Deoiaions 

Officers    of  courts— Deputy   marshals  !Fed.  681.     And   so  is  a  deputy  derk. 

are  recognized  as  officers  of  the  court.  Ex  parte  Burdell  (D.  C.  1887)  32  Fed. 

Bollin  V.  Blythe  (C.  C.  1891)  46  Fed.  681. 
181;   Ex  parte  BurdeU  (D.  O.  1887)  32 

§  1251.  (Jud.  Code,  §  274.)     Penalty  for  violating  preceding  sec- 
tion. 
Whoever  shall  violate  the  provisions  of  the  preceding  section 
shall  be  stricken  from  the  roll  of  attorneys  by  the  court  upon  com- 
plaint, upon  which  the  respondent  shall  have  due  notice  and  be  heard 
in  his  defense ;  and  in  the  case  of  a  marshal  or  deputy  marshal  so  act- 
ing, he  shall  be  recommended  by  the  court  for  dismissal  from  office. 
R.  S.  §  749.    Act  March  3,  1911.  c.  231,  §  274,  36  Stat.  1164. 

Notea  of  Deoisioiu 

Officers  of  court^i-A  deputy  clerk  is  deputy  marshaL  Ex  parte  BurdeU  (D. 
an  officer  of   the  court,   and  so  ia  a      O.  1887)  32  Fed.  681,  682. 
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Ch.  11)  THE  JUDICIAL  CODE  §   1261o 

§  1251a.  (Jud.    Code,    §    274a.      Act    March    3,    1915,    c.    90.) 
Amendments  to  pleadings  in  suits  at  law  which  should  have 
been  brought  in  equity,  or  in  suits  in  equity  which  should  have 
been  brought  at  law. 
In  case  any  of  said  courts  shall  find  that  a  ^uit  at  law  should 
have  been  brought  in  equity  or  a  suit  in  equity  should  have  been 
brought  at  law,  the  court   shall  order  any  amendments  to  the 
pleadings  which  may  be  necessary  to  conform  them  to  the  proper 
practice.    Any  party  to  the  suit  shall  have  the  right,  at  any  stage 
of  the  cause,  to  amend  his  pleadings  so  as  to  obviate  the  objection 
that  his  suit  was  not  brought  on  the  right  side  of  thj  court.    The 
cause  shall  proceed  and  be  determined  upon  such  amended  plead- 
ings.    All  testimony  taken  before  such  amendment,  if  preserved, 
shall  stand  as  testimony  in  the  cause  with  like  effect  as  if  the 
pleadings  had  been  originally  in  the  amended  form. 
Act  March  3,  1915,  c.  90,  38  Stat.  956. 

This  section,  and  the  two  sections  next  following,  were  an  act  entitled  "An 
act  to  amend  an  act  entitled  'An  act  to  codify,  revise,  and  amend  the  laws 
relating  to  the  judiciary,'  approved  March  third,  nineteen  hundred  and  eleven," 
cited  above. 

Notes  of  Deoisioms 

Form  of  action— Law  or  equity.^— Dis-  Adequate  remedy  at  law.-— Under  equi- 

trict  Court  has  jurisdiction  of  an  ac-  ty  rule  22  (198  Fed.  xxiv,  115  C.  C.  A. 

tion  at  law  on  a  government  contrac-  xxiv)  and  Act  March  3,  1915,  a  motion 

tor's   bond,   especially  in  view  of  this  to  dismiss  because  of  an  adequate  rem- 

provision.     U.  S.  v.  Illinois  Surety  Co.  cdy  at  law  will  not  lie.    Collins  v.  Brad- 

(C.  C.  A.  1915)  226  Fed.  653;   National  ley  Co.  (D.  C.  1915)  227  Fed.  199.    And 

Surety   Co.  v.   U.   S.  (1916)    228  Fed.  see  §  1244  and  notes  thereunder. 
577,  143  C.  C.  A.  99. 

§  1251b.  (Jud.  Code,  §  274b.  Act  March  3,  1915,  c.  90.)  Equi- 
table defenses  and  equitable  relief  in  actions  at  law;  review 
of  judgments  or  decrees  in  such  cases. 
In  all  actions  at  law  equitable  defenses  may  be  interposed  by 
answer,  plea,  or  replication  without  the  necessity  of  filing  a  bill 
on  the  equity  side  of  the  court.  The  defendant  shall  have  the  same 
rights  in  such  case  as  if  he  had  filed  a  bill  embodying  the  defense 
of  seeking  the  relief  prayed  for  in  such  answer  or  plea.  Equita- 
ble relief  respecting  the  subject  matter  of  the  suit  may  thus  be  ob- 
tained by  answer  or  plea.  In  case  affirmative  relief  is  prayed 
in  such  answer  or  plea,  the  ptaintiif  shall  file  a  replication.  Review 
of  the  judgment  or  decree  entered  in  such  case  shall  be  regulated 
by  rule  of  court.  Whether  such  review  be  sought  by  writ  of 
error  or  by  appeal  the  appellate  court  shall  have  full  power  to  ren- 
der such  judgment  upon  the  records  as  law  and  justice  shall  require. 

Act  March  3,  1915,  c.  90,  38  Stat.  956. 
See  note  to  §  1251a,  ante. 

Notes  of  Decisions 

Distinctions   between   proceedings  at  nied  (1915)  35  Sap.  Ot  937,  238  U.  S. 

law  and  In  equity  abolished.— Defend-  632,  59  L.  Ed.  1498. 

ant,  in  an  action  on  a  specialty,  may  This  provision  substantially  abolishes 

not  prior  to  this  provision  interpose  de-  all  technical  distinctions  between  pro- 

fense     of     fraudulent     representation.  ceedings  at  law  and  in  equity.     U.  S. 

Whitcomb    v.    Shultz    (1915)   223   Fed.  v.    Richardson   (1915)    223   Fed.   1010, 

268,  138  C.  C.  A.  510,  certiorari  de-  139  C.  C.  A.  386.    See  §  1244  and  notes. 

§  1251c.  (Jud.  Code,  §  274c.  Act  March  3,  1915,  c.  90.) 
Amendments  to  show  jurisdiction  based  on  diverse  citizen- 
ship of  parties. 

Where,  in  any  suit  brought  in  or  removed  from  any  State  court 
to  any  district  of  the  United  States,  the  jurisdiction  of  the  district 
court  is  based  upon  the  diverse  citizenship  of  the  parties,  and 
such  diverse  citizenship  in  fact  existed  at  the  time  the  suit  was 
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brought  or  removed,  though  defectively  alleged,  either  party  may 
amend  at  any  stage  of  the  proceedings  and  in  the  appellate  court 
upon  such  terms  as  the  court  may  impose,  so  as  to  show  on  the 
record  such  diverse  citizenship  and  jurisdiction,  and  thereupon  such 
suit  shall  be  proceeded  with  the  same  as  though  the  diverse  citi- 
zenship had  been  fully  and  correctly  pleaded  at  the  inception  of 
the  suit,  or,  if  it  be  a  removed  case,  in  the  petition  for,  removal. 

Act  March  3,  1915,  c.  90,  38  Stat  956. 

See  note  to  §  1251a,  ante. 

Ifotes  of  DeoisioiM 

Amendment  o^  allegations  as  to  citi-  by  this  section.    Thomas  t.  AndersoD 

zenshlp^The   appellate   courts   cannot  (1915)  223  Fed.  41,  138  C.  C.  A  405. 

permit    dismissals    as    to    unnecessary  See  §  991  (1)  Notes  of  Decisions,  H 

parties,  so  as  to  retain  jurisdiction  of  a  341-344. 
suit,  and  such  power  is  not  given  them 
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the  district.  once  a  year. 

1255.  Race  or  color  not  to  exclude.  1264.  Challenges. 

1256.  Venire,  how  issued  and  served.  1265.  Persons  disqualified  for  service  on 

1257.  Talesmen  for  petit  juries.  jury  in  prosecutions  for  polyg- 

1258.  Special  juries.  amy,  etc. 

1259.  Number  of  grand  jurors. 

§  1252.  (Jud.  Code,  §  275.)  Qualifications  and  exemptions  of  ju- 
rors. 
Jurors  to  serve  in  the  courts  of  the  United  States,  in  each  State 
respectively,  shall  have  the  same  qualifications,  subject  to  the  pro- 
visions hereinafter  contained,  and  be  entitled  to  the  same  exemp- 
tions, as  jurors  of  the  highest  court  of  law  in  such  State  may  have 
and  be  entitled  to  at  the  time  when- such  jurors  for  service  in  the 
courts  of  the  United  States  are  summoned. 

R.    S.   §  800.     Act  June   30,   1879.  c.  52,  $  2,   21    Stat.  43.     Act  March 
3,  1911,  c  231,  §  275,  36  Stat.  1164. 

Notes  of  Decisions 

1.    Power  of  congress  to  prescribe  quallfl-  prescribe   the   qualifications   of  jurors, 

cations.  Charge  to  Grand  Jury.  Treason  (D.  C 

^'       BUtuie  *'°°*^'''*''^*°°'  *°^  operation  of  -^gQ^^  jp^^    ^.fis.  No.  18.274. 

3.  —  Operation  in  territories.  2.  History,  construction,  and  open- 

4.  Qualifications  of  Jurors.  tion    Of    statutOw—Judidary    Act   Sept 
5-    taxpayers.  24,  1789  (1  Stat  88,  §  29).  Act  May  13, 

6.    Officer's;                         i        ,     ,  1800  (2  Stat  82),  and  Act  July  20, 1840 

7.  —    Formation  and  expression  of  opln-  ^^   g^^    3^^^^   ^^^^^  ^^^  ^^[^  ^^^^^. 

8.    Bias/  prejudice,  and  conscienUous       ^^^^^    respecUng    the    procurement   of 

scruples.  grand  petit  jurors  to  serve  in  the  fed- 

B.    Prior  Jury  service.  eral  courts,  and  apply  to  those  courts 

lO.    Objections  not  prescribed  by  state  the    state    regulations    respecting    the 

**^^-  qualifications    and    the    exemptions   of 

U.    Exemption  from  Jury  service.  ^^^^  ^^^     ^^^  j^^^^^      jj    g   ^   Reed 

on  inSlctment    ^             <*i«QuaUficatlon  ^^    ^    ^^^^^   ^^'^    ^^^    ^^    ^^^^ 

!  1.    Time,  manner,  and  waiver  of  objection.  While    the    laws    of    the    respective 

1  [.    Plea  In  abatement                        '  states  relating  to  the  qualifications  and 

ir>.    Discharge  of  Jurors.  exemptions  of  jurors  have  been  made 

H.    Jury  de  medletate  linguae.  controlling  in  the  federal  courts  by  this 

section  the  state  laws  and  usages  regu- 

I.  Power    of    congress    to    prescribe  latinj;  the  designation  and  irapaneling  of 

quallflcations^^Jongress  had  power  to  jurors  have  not  been  so  adopted*  and 
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are  not  binding  on  the  federal  courts, 
except  as  the  latter  may  adopt  the  same 
by  standing  rule  or  special  order. 
Pointer  v.  U.  S.  (1894)  151  U.  S.  396, 
14  Sup.  Ct.  410,  38  L.  Ed.  208. 

Act  July  20,  1840  (5  Stat  394), 
which  provides  that  jurors  to  serve  in 
the  courts  of  the  United  States  in  each 
state  respectively  shall  have  the  same 
qualifications  and  exemptions  as  jurors 
in  the  highest  court  of  law  of  the 
state  have,  etc.,  is  confined  to  the  sub- 
ject of  the  qualifications  of  persons  to 
serve  as  jurymen  and  their  exemptions 
from  that  duty,  and  does  not  adopt  a 
state  statute  giving  the  right  to  per- 
emptory challenges.  U.  S.  v.  Devlin  (C. 
C.  1868)  Fed.  Cas.  No.  14,953. 

The  state  regulations  for  the  pro- 
curement of  grand  and  petit  jurors  to 
serve  in  the  federal  courts,  as  well  as 
their  qualifications  and  exemptions, 
were  adopted  by  Act  Sept.  24,  1789,  § 
29,  Act  May  13,  1800,  and  Act  July 
20,  1840.  U.  S.  V.  Reed  (C.  C.  1852) 
Fed.   Cas.   No.   16,134. 

Act  June  30,  1879,  wath  reference  to 
drawing  jurors  for  the  courts  of  the 
United  States,  did  not  repeal  R.  S.  § 
800,  embodied  herein,  by  implication. 
U.  S.  V.  Eagan  (C.  C.  1887)  30  Fed. 
608. 

To  carry  out  the  meaning  and  intent 
of  congress  in  adopting  this  act,  and 
to  understand  what  that  intent  was,  it 
is  proper  for  the  court  to  ascertain  the 
mischief  supposed  to  prevail  at  that 
time  and  which  it  was  sought  to  rem- 
edy. U.  S.  V.  Lewis  (D.  C.  1911)  192 
Fed.  633. 

The  federal  Judicial  Code  of  March 
3,  1911,  which  took  effect  January  1, 
1912,  did  not  invalidate  an  indictment 
found  after  that  date  by  a  grand  jury 
impaneled  prior  thereto.  U.  S.  v.  New 
Departure  Mfg.  Co.  (D.  C.  1912)  195 
Fed.    778. 

See,  also.  U.  S.  v.  Shackelford  (1855) 
50  U.  S.  (18  How.)  588,  15  L.  Ed.  495. 
and  see  §  1537,  post,  and  notes  there- 
under. 

3.  —  Operation  In  terrltories.-^u- 

rors  to  serve  in  the  district  court  of 
Alaska  must  have  the  qualifications 
prescribed  by  the  law  of  Oregon.  Jack- . 
son  V.  U.  S.  (1900)  102  Fed.  473,  42  C. 
C.  A.  452;  Kie  v.  Same  (C.  C.  1886) 
27  Fed.  351,  357;  Same  v.  Clark  (D. 
C.   1891)  46  Fed.  633,   640. 

The  regulations  of  the  act  for  the 
selection  of  jurors  are  framed  with  ref- 
erence to  the  states  and  have  no  ref- 
erence to  territories.  Clinton  v.  Bn- 
glebrecht  (1871)  13  Wall.  434,  445,  20 
L.  Ed.  659;  In  re  Mills  (1890)  10  Sup. 
Ct.  762,  763,  135  U.  S.  263,  34  L.  Ea. 
107. 

The  competency  of  grand  jurors  sum- 
moned by  the  district  court  of  the  Unit- 
ed States  for  the  district  of  Porto  Rico 
after  a  valid  local  statute  relating  to 
the  qualification  of  jurors  in  that  ter- 
ritory went  into  effect  must  be  tested 
thereby.     Crowley  v.  U.  S.  (1904)  i24 


Sup.Ct.  731,  733,  194  U.  S.  461,  48  L. 
Ed.  1075. 

4.  Qualifications  of  Jurors^— The  state 
laws  are  controlling  in  respect  to  the 
qualifications  and  exemptions  of  ju- 
rors in  the  courts  of  the  United  States. 
Pointer  v.  U.  S.  (1894)  14  Sup.  Ct  410, 
414,  151  U.  S.  396,  38  L.  Ed.  208. 
Hence  in  an  Oregon  case  the  law  of 
Oregon  determined  the  qualifications  of 
jurors.  Southern  Pac.  R.  Co.  v.  Rauh 
(1892)  49  Fed.  696.  1  C.  C.  A.  416.    • 

•  The  word  "qualification,"  refers  to 
the  general  qualificatiouH,  such  as  age, 
citizenship,  etc.,  which  will  exclude  the 
juror  from  the  panel.  U.  S.  v.  Williams 
(C.  C.  1871)   Fed.  Cas.  No.  16,716. 

The  privilege  or  duty  of  being  a  juror 
is  not  always  an  incident  of  citizenship. 
The  state  has  the  right  to  prescribe 
the  qualifications  of  its  jurors,  provided 
it  does  not  discriminate  against  per- 
sons because  of  their  race  or  color. 
A  mixed  jury  in  a  particular  case  is 
not  essential  to  the  equal  protection  of 
the  law,  and  is  not  guaranteed  by  the 
Fourteenth  Amendment  to  the  Con- 
stitution. State  V.  Ah  Chew  (1881)  16 
Nev.  50,  40  Am.  Rep.  488. 

Citizens  of  municipality  are  not  com- 
petent in  an  action  of  debt  for  penalty 
of  a  by-law  of  the  corporation.  Alex- 
andria V.  Brockett  (C.  C.  1808)  Fed. 
Cas.  No.  181.  Nor  is  'a  nephew  of  a 
stockholder  competent  in  an  action 
against  an  insurance  company.  Young 
V.  Marine  Ins.  Co.  (C.  C.  1807)  Fed. 
Cas.  No.  18,163.  Or  an  employg^f  the 
government  on  the  trial  of  a  crime 
against  the  government.  Crawford  v. 
U.  S.  (1909)  29  Sup.  Ct.  200,  264,  212 
U.  S.  183,  53  L.  Ed.  405,  15  Ann.  Cas. 
392. 

It  is  no  ground  of  challenge  that  a 
juror  is  an  alien.  Queen  v.  Hepburn, 
(C.  C.  1810)  Fed.  Cas.  No.  11,503. 
But  see  Hollingsworth  v.  Duane  (C.  C. 
1801)  Fed.  Cas.  No.  6,618. 

In  a  suit  on  a  life  insurance  policy, 
where  the  defense  is  suicide,  a  juror 
who  considers  the  fact  of  sui<'ide  con- 
clusive evidence  of  insanity  is  incom- 
petent The  Hiawatha  (C.  C.  1861) 
Fed.  Cas.  No.  6,450. 

As  to  challenises  in  general,  for  cause, 
favor  or  irregularity,  and  trial  thereof, 
see  §  1264,  post 

5.  Taxpayers.— The    requirement 

that  grand  jurors  in  federal  courts  shall 
have  the  same  qualifications  as  jurors 
in  the  highest  court  of  law  in  the  state 
in  which  the  federal  court  is  held  does 
not  apply  to  the  mode  of  selecting 
jurors,  and  does  not  disqualify  a  juror 
because  of  his  name  not  being  on  the 
assessment  roll  from  which  a  state 
statute  requires  the  names  of  jurors  to 
be  taken.  U.  S.  v.  MitcheU  (C.  C. 
1905)  136  Fed.  896,  898. 

Under  the  statutes  of  California,  the 
absence  of  the  name  of  a  citizen 
from  the  last  preceding  assessment  roll 
of  the  county  from  which  he  is  sum- 
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moned  is  not  a  ground  of  challenge  to 
a  grand  juror,  or  one  for  which  an  in- 
dictment can  be  set  aside.  IT.  S.  v. 
Benson  (C.  C.  1887)  31  Fed.  896. 

In  applying  Code  Civ.  Proc.  Cal.  § 
108,  establishing,  as  one  of  the  quali- 
fications of  a  juror,  that  he  shall  have 
been  ''assessed  on  the  last  assessment 
roll  of  the  county,  or  city  and  county, 
on  property  belonging  to  him,"  to  the 
United  States  courts,  under  the  act  of 
congress  adopting  as  the  qualifications 
of  jurors  in  the  United  States  courts 
those  prescribed  by  law  in  the  courts 
of  the  state,  it  is  sufficient  that  the 
juror  pays  taxes  upon  property  as- 
sessed upon  the  assessment  roll,  al- 
though assessed  in  the  name  of  another. 
U.  S.  V.  Hackett  (C.  C.  1887)  29  Fed. 
848. 

Under  Code  N.  C.  §  1722,  relating  to 
the  preparation  of  jury  lists,  the  ab- 
sence from  the  list  of  taxpayers  of  the 
name  of  a  grand  juror,  and  the  con- 
sequent nonpayment  of  taxes  by  him, 
did  not  disqualify  him,  if  it  did  not  ap- 
pear that  his  name  should  have  been 
on  the  list.  Breese  v.  U.  S.  (1913)  203 
Fed.  824,  122  C.  C.  A.  142,  affirming 
order  U.  S.  v.  Breese  (D.  C.  1908)  172 
Fed.  761. 

On  an  issue  as  to  whether  the  name 
of  a  grand  juror  should  have  been  on 
the  tax  list,  evidence  held  to  warrant 
a  finding  that  he  had  no  property  sub- 
ject to  taxation  in  the  preceding  year. 
Id. 

6.  -*-  Offloers.— Wilson's  Rev.  & 
Ann.  St  Okl.  1903,  S  3308,  which  dis- 
qualifies sheriffs  from  performing  jury . 
service,  applies  as  well  to  deputies  as 
to  principal  sheriffs,  and  such  an  ofllcer, 
when  challenged  for  such  cause,  is  not 
eligible  to  sit  on  a  jury  in  a  criminal 
case.  Robinson  v.  Territory  of  Okla- 
homa (1906)  148  Fed.  830,  78  C.  C.  A. 
520,  reversing  judgment  (1906)  85  P. 
451,  16  Okl.  241. 

A  practicing  attorney  is  not  a  "civil 
officer"  within  Ky.  St.  }  2248  (RusseU's 
St.  §  3061),  rendering  such  officers  in- 
competent to  serve  as  grand  jurors. 
Shaw  V.  U.  S.  (1910)  180  Fed.  348,  103 
C.  C.  A.  494. 

An  officer  who  has  issued  a  warrant 
of  arrest  for  accused,  and  expressed  an 
opiuiuD  as  to  his  guilt,  is  not  thereby 
disqualified  to  serve  as  a  grand  juror, 
and  assist  in  finding  an  indictment 
against  him.  U.  S.  v.  Belvin  (C.  O. 
1891)  46  Fed.  381. 

7. Formation  and  expression  of 

opinion^— Where,  on  challenge  of  a 
juror  for  cause  as  having  formed  or  ex- 
pressed an  opinion,  it  appears  that  the 
opinion  was  formed  from  reading  news- 
paper accounts,  or  common  rumor,  and 
that  the  juror  is  unbiased,  and  can  ar- 
rive at  a  verdict  on  the  evidence  and 
the  instructions  uninfluenced  by  opin- 
ion, he  is  a  competent  juror.  Gallot  v. 
U.  S.  (1898)  87  Fed.  446,  31  C.  C.  A. 
44,  certiorari  denied  (1898)   19  S.  Ot 
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884,  171  U.  S.  689,  43  I*.  Ed.  1179: 
Dimmick  v.  Same  (1903)  121  Fed.  638, 
57  C.  C.  A.  664,  affirming  judgment 
U.  S.  V.  Dimmick  (D.  C.  1901)  112  Fed. 
352,  and  writ  of  certiorari  denied 
(1903)  24  S.  Ct.  846,  191  U.  S.  574,  48 
L.  Ed.  308. 

One  is  not  incompetent  as  a  juror 
in  a  criminal  case  merely  because  he 
has  formed  and  expressed  an  opinion 
as  to  guilt  or  innocence  of  a  person 
jointly  indicted  with  the  defendant  on 
trial.  Griggs  v.  U.  S.  (1908)  158  Fed. 
572,  85  C.  C.  A.  596. 

A  man  must  not  only  have  formed, 
but  declared,  an  opinion,  to  disqualify 
him  as  a  juror.  U.  S.  v.  Burr  (C.  C. 
1807)  Fed.  Cas.  No.  14,693. 

That  a  juror  believed  he  had  formed 
an  opinion  which  he  had  never  ex- 
pressed, but  which  he  did  not  think 
would  influence  his  verdict  on  hearing 
the  testimony,  did  not  necessarily  dis- 
qualify him.  Reynolds  v.  U.  S.  (1878) 
98  U.  S.  145,  25  L.  Ed.  244. 

Impressions  from  reading  newspapers 
will  not  disqualify  jurors  in  criminal 
cases,  though  opinions  formed  will  dis- 
qualify. Anonymous  (O.  C.  1854)  Fed. 
Cas.   No.   469. 

A  challenge  for  cause  is  properly 
overruled  where  the  juror  has  formed 
no  fixed  opinion  respecting  guilt,  though 
he  has  read,  in  a  newspaper,  matter 
concerning  the  case.  U.  S.  v.  McHenry 
(C.  C.  1869)  Fed.  Cas.  No.  15,681. 

One  who,  without  forming  or  express- 
ing any  opinion  as  to  the  matter  to  be 
tried,  had  ''formed  an  opinion  that  the 
laws  had  been  outraged,"  is  competent 
U.  S.  V.  Hanway  (C.  C.  1851)  Fed.  Cas. 
No.  15,299.  As  is  one  who  has  ex- 
pressed an  unfavorable  opinion  against 
persons  wbo  had  engaged  in  the  trans- 
action, but  has  not  formed  or  express- 
ed any  opinion  as  to  the  guilt  or  in- 
nocence of  the  prisoner,  and  one  who 
has  formed  an  opinion  as  to  the  crime, 
which  may  be  removed  by  instructions 
of  the  court.  Id.  But  a  person  who 
has  come  to  a  conclusion  as  to  the  of- 
fense charged  from  reading  newspaper 
accounts,  though  he  has  not  expressed 
an  opinion,  cither  as  to  the  offense  or 
that  defendant  was  engaged  therein,  is 
incompetent.    Id. 

An  opinion  formed  and  delivered,  not 
upon  a  full  case,  but  upon  a  point  so  es- 
sential as  to  go  far  towards  a  decision 
of  the  whole  case,  and  to  have  a  real 
influence  on  the  verdict,  will  disqualify 
the  person  as  a  juror.  U.  S.  v.  Burr 
(C.  C.  1807)  Fed.  Cas.  No.  14,692g. 

Persons  who  have  deliberately  formed 
afkd  delivered  an  opinion  on  the  guilt 
of  an  accused  are  disqualified  to  serve 
as  jurors.  U.  S.  v.  Burr  (C.  C.  1807) 
Fed.  Cas.  No.  14,692g;  Same  v.  Wilson 
(C.  C.  1830)  Fed.  Cas.  No.  16,730. 

A  formed  and  expressed  opinion  on 
the  book  in  which  alleged  libelous  pas- 
sages occur  will  not  disqualify  a  juror 
in  a  prosecution  for  seditiouB  libeL    U. 
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S.  V.  Callender  (0.  O.  1800)  Fed.  Gas. 
No.  14,709. 

The  formini^  and  delivering  of  an 
opinion  that  a  person  indicted  for  trea- 
son entertained  the  alleged  treasonable 
designs,  and  retained  them,  and  was 
prosecuting  them,  when  the  act  charged 
was  alleged  to  have  been  committed,  is 
good  cause  of  challenge.  U.  S.  v.  Burr 
(C.  C.  1807)   Fed.  Gas.  No.  14,692g. 

A  juror  has  discus^ied  the  case  with 
a  former  attorney  of  defendant,  with 
whom  he  was  intimately  acquainted,  and 
became  prejudiced  against  defendant. 
Although  he  said  he  did  not  have  a 
fixed  opinion  as  to  defendant's  guilt, 
he  stated  that  his  mind  was  ''strongly 
colored*'  in  the  matter,  and  that  his 
prejudice  was  so  strong  that  it  would 
require  evidence  to  remove  it,  and 
would  perhaps,  in  some  degree,  shape 
his  convictions  or  judgment;  and,  in 
reply  to  a  question  whether  he  could 
return  a  verdict  solely  on  the  evidence, 
he  said:  •!  am  not  infallible.  ♦  ♦  ♦ 
I  think  I  would.  I  feel  that  I  might" 
Held,  that  it  was  error  to  overrule  a 
challenge  for  bias.  Williams  v.  U.  S. 
(1899)  93  Fed.  396,  35  G.  G.  A.  309. 

Where  there  was  a  doubt  as  to  the 
competency  of  a  juror,  he  having  made 
up  his  mind  on  the  law,  the  court 
recommended  his  withdrawal.  U.  S.  v. 
Hanway  (G.  G.  1851)  Fed.  Gas.  No. 
15,2^9. 

8. Bias,  prejadloe,  and  conscien- 
tious scroples.---On  a  trial  for  libel  a 
juror  stated  that  he  had  no  prejudice 
against  newspapers,  though  he  thought 
papers  published  articles  which  they 
should  not;  that  his  first  impression 
would  be  against  newspapers,  on  a 
charge  of  libel;'  that  he  had  no  doubt 
of  his  ability  to  be  impartial;  that  his 
feeling  would  affect  his  deliberation  as 
to  whether  defendant  had  exercised 
fair  care  in  publishing  the  article  in 
question,  but  he  did  not  mean  that  he 
would  assume  the  newspaper  had  not 
exercised  due  care.  Held  competent. 
Press  Pub.  Co.  v.  McDonald  (1896)  73 
Fed.  440,  19  G.  G.  A.  516,  affirming 
judgment  (1894)  63  Fed.  238,  11  C.  G. 
A.  155,  26  L.  R.  A.  531,  certiorari  de- 
nied (1896)  16  S.  Gt.  1205,  163  U.  S. 
700,  41  L.  Ed.  320. 

Where,  in  an  action  for  loss  of  cotton 
destroyed  by  fire,  it  was  claimed  at  the 
opening  qf  the  trial  that  it  might  ap- 
pear that  the  real  party  in  interest  was 
an  insurance  company,  it  was  not  error 
for  the  court  to  excuse  a  juror  for  bias 
on  his  statement  that  he  could  not  act 
impartially  as  against  an  insurance 
company.  Marande  v.  Texas  &  P.  Ry. 
Co.  (1903)  124  Fed.  42,  59  G.  G.  A 
562,  writ  of  error  dismissed  (1905)  25 
S.  Gt.  800,  197  U.  S.  626,  49  L.  Ed.  912. 

It  is  good  cause  for  challenge  if  a 
juror  does  not  stand  indifferent  on  ac- 
count of  bias,  prejudice,  having  made 
up  his  mind,  or  expressed  an  opinion, 
touching    the    prisoner's    guilt    or    in- 


nocence. U.  S.  V.  Wilson  (G.  G.  1830) 
Fed.  Gas.  No.  16,730. 

The  juror  is  incompetent  where  he 
vhas  conscientious  scruples  against  find- 
ing a  verdict  which  would  lead  to 
capital  punishment.  U.  S.  v.  Ware  (C. 
G.  1824)  Fed.  Gas.  No.  16,641;  Same  v. 
WUson  (G.  G.  1830)  Fed.  Gas.  No.  16,- 
730;  Same  v.  McMahon  (G.  G.  1835) 
Fed.  Gas.  No.  15.699;  Same  v.  Hewson 
(G.  G.  1844)  Fed.  Gas.  No.  15,360. 

Prejudice  against  a  person  engaged  in 
an  illegal  business,  arising  solely  from 
.the  fact  that  he  was  engaged  in  such 
business,  does  not  disqualify  a  juror 
from  sitting  upon  the  trial  of  such  per- 
son for  the  exercise  of  such  unlawful 
calling.  U.  S.  v.  Borger  (G.  G.  1881) 
7  Fed.  193.  Therefore  a  juror  is  not 
rendered  incompetent,  by  the  fact  that 
he  has  a  prejudice  against  the  lottery 
business  or  those  who  are  engaged  in 
it,  or  that  he  is  disposed  in  his  mind 
to  put  an  end  to  the  traffic  in  lottery 
tickets,  or  that  he  is  in  favor  of  active 
measures  for  the  suppression  of  such 
business.  U.  S.  v.  Noelke  (G.  G.  1880) 
1  Fed.  426. 

A  juror  who  sat  upon  the  trial  of  the 
defendant  heard  some  general  talk  in 
the  corridor  of  the  court  house,  before 
be  was  impaneled,  about  the  wickedness 
of  those  engaged  in  the  lottery  business. 
Held,  upon  motion  for  a  new  trial,  that 
he  was  not  thereby  disqualified.  tJ.  S. 
V.  Duff  (G.  G.  1881)  6  Fed.  45. 

The  fact  that  a  man  is  a  member  of  a 
political  party,  and  a  strong  partisan, 
does  not  affect  his  qualification  as  a 
grand  juror.  U.  S.  v.  Eagan  (G.  G. 
1887)  30  Fed.  608. 

9. Prior  jury  service^— Restric- 
tions on  service,  see  note  under  §  1263, 
post. 

A  juror  who  has  sat  on  the  trial  of  a 
person  indicted  for  the  same  offense  as 
defendant  is  not  competent  U.  S.  v. 
Smith  (G.  G.  1806)  Fed.  Gas.  No. 
16,342b. 

It  is  no  objection  to  a  juror  that  he 
has  been  one  of  the  jury  in  another 
cause  against  the  same  defendant  for  a 
different  offense.  U.  S.  v.  Watkins  (G. 
G.  1829)   Fed.  Gas.  No.  16,649. 

On  separate  trials  on  a  joint  indict- 
ment it  is  no  cause  of  challenge  that  a 
juror  was  sworn  on  the  first  trial,  and 
found  a  verdict  of  guilty.  U.  S.  v.  Wil- 
son (G.  G.  1830)  Fed.  Gas.  No.  16,730. 

10.  -—  Objections  not  prescribed  by 
state  iaws.— Notwithstanding  the  feder- 
al courts  require  for  their  jurors  sim- 
ilar qualifications  with  those  of  jurors 
in  the  state  courts,  and  enforce  like  ob- 
jections and  challenges  to  them,  they 
have  the  power,  and  it  is  their  duty  to 
exercise  it,  to  enforce  any  other  ob- 
jection to  jurors  which  from  their  na- 
ture, if  well  founded,  would  unfit  them 
to  act  U.  S.  V.  Benson  (G.  G.  1887) 
31  Fed.  896. 

Federal  courts  may,  on  their  own  mo- 
tion, enforce  other  objections  to  grand 
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jurors  than  those  prescribed  by  state 
statutes.  U.  S.  v.  Jones  (D.  G.  1895) 
69  Fed.  973. 

11.  Exemption   from   jMry   service.— 

That  one  summoned  as  a  juror  in  the 
United  States  courts  was  an  officer 
of  the  navy  anterior  to  the  late  war, 
that  he  resigned,  and  thereafter  served 
in  the  Confederate  army,  and  that  his 
disabilities  have  not  been  removed,  will 
not  support  a  personal  claim  for  exemp- 
tion from  jury  duty.  In  re  Carnes  (O. 
C.  1887)  31  Fed.  397. 

Citizens  of  the  United  States,  who 
hold  foreign  consulates  in  the  United 
States,  are  not  exempt  from  jury  duty 
or  service  in  the  militia  by  the  law  of 
nations,  or  by  the  constitution  and  laws 
of  the  United  States,  nor  unless  ex- 
empted by  the  statutes  of  the  state  of 
the  Union  in  which  they  may  respec- 
tively reside.  (1856)  8  Op.  Atty.  Gen. 
169. 

12.  Effect  of  grand  Juror's  disqualill- 
cation  on  indictment-— Where  a  prose- 
cutor, without  any  agency  of  his  own, 
is  drawn  by  lot  from  a  large  number 
of  names  to  serve  as  a  grand  juror, 
and  is  sworn  on  the  panel  without  ob- 
jection, and  prefers  a  charge,  testifies, 
and  takes  part  in  the  deliberations  con- 
cerning it,  and  a  bill  is  found,  held 
(construing  the  acts  of  congress  relat- 
ing to  grand  juries,  and  the  statutes 
of  the  state  respecting  the  qualifica- 
tion of  grand  jurors),  that  the  mere 
fact  that  the  prosecutor  was  a  mem- 
ber of  the  jury,  and  participated  in  its 
proceedings  would  not  be  good  ground 
for  a  plea  in  abatement  to  the  indict- 
ment. U.  S.  V.  Williams  (C.  C.  1871) 
Fed.  Cas.  No.  16,716. 

The  act  of  congress  as  to  the  "quali- 
fication" of  grand  jurors  was  discussed 
by  Judge  Dillon,  and  the  opinion  ex- 
pressed that  the  word  "qualification" 
referred  to  general  qualifications,  such 
as  age,  citizenship,  etc.,  and  not  to 
bias,  interest,  and  the  like,  which  do  not 
disqualify  generally,  but  only  at  the  in- 
stance of  the  party  concerned,  and 
where  the  effect  of  a  challenge,  if  sus- 
tained, is  not  to  exclude  the  juror 
from  the  panel,  but  only  from  acting 
in  the  case  of  the  defendant  who  inter- 
posed the  challenge.     Id. 

Where  it  is  made  to  appear  by  plea 
in  abatement  that  one  of  the  grand 
jurors  who  returned  the  indictment  had 
served  on  a  jury  which  had  rendered 
a  verdict  of  guilty  against  the  prisoner 
for  the  same  offense,  on  a  former  trial, 
the  plea  will  be  sustained,  and  the  in- 
dictment dismissed.  U.  S.  v.  Jones  (C. 
C.  1887)  31  Fed.  725. 

A  plea  in  abatement  to  an  indict- 
ment that  the  names  of  some  of  the 
grand  jurors  who  found  the  indictment 
were  not  on  the  last  assessment  roll 
of  their  respective  counties,  without 
any  averment  that  the  defendant  was 
prejudiced  thereby,  is  insufficient.  The 
defect  in  such  case  is  cured  under  sec- 
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tion  1691.  U.  S.  ▼.  Benson  (C.  C. 
1887)  31  Fed.  896. 

Although  the  law  may  require  grand 
jurors  to  be  registered  electors,  etc, 
the  fact  that  one  of  the  grand  jaron 
was  illegally  registered  is  no  ground 
for  quashing  an  indictment,  but  is  such 
a  defect  only  as  is  CQjite^lated  by 
section  1691,  post.  U.  S.  v.  Ewan  (C. 
C.  1889)  40  Fed.  451. 

An  indictment  in  the  federal  court 
sitting  in  Oregon  could  not  be  set  aside 
on  grounds  other  than  those  specified 
in  B.  &  C.  Comp.  Or.  §  1349,  except 
in  the  discretion  of  the  court  U.  S. 
V.  Mitchell  (C.  C.  1905)  136  Fed.  896. 

Under  Pen.  Code  Cal.  §  897,  provid- 
ing for  the  setting  aside  of  an  indict- 
ment on  a  ground  which  would  have 
been  good  for  challenge  to  a  grand  ju- 
ror, and  section  896,  declaring  as 
ground  for  challenge  to  a  grand  juror 
a  state  of  mind  which  will  prevent 
him  from  acting  impartially,  an  indict- 
ment against  a  striker  for  obstructing 
mails  and  commerce  will  not  be  set 
aside  where  a  grand  juror  had  indicated 
sympathy  with  him,  but  thereafter,  on 
the  occasion  of  strikers  destroying 
private  property,  said  they  ought  to  be 
shot.  U.  S.  V.  Olune  (D.  C.  1894)  62 
Fed.  798. 

13.  Time,  manner,  and  waiver  of  ob- 
jection.—An  objection  to  a  juror  as-  a 
"salaried  officer  of  the  government, 
which  is  one  of  the  exemptions  men- 
tioned in  Code  of  Laws  D.  C.  1901,  i 
217,"  reaches  the  question  whether  the 
relation  of  the  juror  to  the  government, 
as  appears  from  his  voir  dire,  dis- 
qualifies him  as  a  juror  on  the  trial  of 
an  indictment  for  a  conspiracy  to  de- 
fraud the  United  States.  Crawford  v. 
U.  S.  (1909)  29  S.  Ct  260,  212  U.  S. 
183,  53  L.  Ed.  465,  15  Ann.  Cas.  392, 
reversing  judgment  (1907)  30  App.  D. 
C.  1. 

Under  B.  &  C.  Comp.  Or.  §  1269, 
providing  that  no  challenge  shall  be 
made  or  allowed  to  the  panel  from 
which  a  grand  jury  is  drawn,  nor  to  an 
individual  juror,  except  when  made  by 
the  icourt  for  want  of  qualification  as 
prescribed  in  section  1268,  an  objec- 
tion that  a  grand  juror  was  disqualified 
by  reason  of  alienage,  as  provided  by 
section  965,  cannot  be  raised  on  objec- 
tion to  an  indictment.  U.  S.  v.  Mitch- 
ell (C.  C.  1905)  136  Fed.  896. 

Where  defendant  accepts  a  juror  with 
knowledge  that  he  has  had  a  conversa- 
tion with  a  third  person  about  the  case, 
he  cannot  afterwards  object  to  a  ver- 
dict on  that  account.  U.  S.  v.  Smith 
(D.  C.  1870)  Fed.  Cas.  No.  16.341. 

14. Plea  In  abatement.— B.  &  G. 

Comp.  Or.  §  1349,  provides  that  an 
indictment  must  be  set  aside  on  motion 
of  the  defendant  when  not  found  or  in- 
dorsed and  presented  as  prescribed  in 
title  8,  c.  7,  of  the  Code,  and  when  the 
names  of  the  witnesses  examined  be- 
fore the  grand  jury  are  not  inserted  et 
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the  foot  of  the  indictment  as  indorsed 
thereon.  Held,  that  the  effect  of  such 
statute,  in  the  absence  of  any  other 
provision  for  setting  an  indictment 
aside,  was  to  limit  the  disqualification 
of  grand  jurors  to  such  grounds,  and 
to  prevent  pleas  in  abatement  based  on 
objections  not  going  to  the  qualifica- 
tions of  the  grand  jurors,  but  merely 
to  the  regularity  of  the  proceedings  by 
which  the  jury  was  organized.  U.  S.  v. 
Mitchell  (C.  C.  1905)  136  Fed.  896. 

Where  a  plea  in  abatement  to  an 
indictment,  because  of  alleged  disquali- 
fication of  a  member  of  the  grand  jury 
returning  the  same,  did  not  allege  that 
the  juror  was  Incompetent  because  he 
was  a  member  of  the  board  of  educa- 
tion at  the  time  he  was  summoned,  as 
required  by  the  statute,  it  was  insuffi- 
cient. U.  S.  V.  Merchants'  &  Miners' 
Transp.  Co.  (C.  C.  1911)  187  Fed.  355. 

15.  Discharge  of  Jurorsw— After  the 
jury  is  sworn  in  a  capital  case,  and  the 
cause  has  been  opened,  the  court,  with- 
out the  prisoner's  consent,  cannot  dis- 
charge a  juror  at  his  own  request.  U. 
S.  V.  Randall  (C.  C.  1823)  Fed.  Cas. 
No.  16,117.  But  it  is  not  errgr  for  the 
trial  court  to  discharge  a  juror  becom- 
ing ill  while  counsel  is  making  the  open- 
ing address  and  have  another  juror 
drawn  and  sworn,  where  the  trial  takes 
place  in  a  federal  court  in  New  York 
where  such  practice  prevails.  Silsby  v. 
Foote  (1852)  14  How.  218,  219,  14 
L.  Ed.  394;  Foote  t.  Silsby  (C.  C. 
1849)  Fed.  Cas.  No.  4,916. 

Before  a  jury  is  made  up,  incompe- 
tent jurors,  who  have  been  summoned, 
may  be  discharged,  and  others  summon- 
ed in  their  places.  IT.  S.  v.  Dickinson 
(Super.  Ct.  Ark.  1820)  Fed.  Cas.  No. 
14,957a. 

A  juror  who  has  a  case  at  issue  at 
the  same  term  will  be  discharged.  Case 
of  Claggett  (C.  C.  1821)  Fed.  Cas.  No. 
2.779. 

T^pon  the  trial  of  an  information 
charging  defendant  with  receiving  illicit 
distilled  spirits  with  intent  to  defraud, 
the  defendant  cannot  object  to  the  im- 
paneling of  a  jury  upon  the  ground  that 
a  juror  whose  name  was  drawn  from 
the  jury  box,  in  due  order  of  lot,  to  try 
said  defendant,  had  departed  the  court 
without  leave  before  said  jury  had  been 
impaneled.  U.  S.  v.  Byrne  (C.  C.  1881) 
7  Fed.  455. 

The  court  has  jurisdiction  to  dis- 
charge a  grand  juror  for  cause,  and  the 
possible  or  probable  effect  of  the  ab- 
sence of  such  juror  on  subsequent  pro- 
ceedings of  the  grand  jury  does  not  ad- 
mit of  inquiry.  IT.  S.  v.  Mitchell  (C. 
C.  1905)  136  Fed.  896. 


Complaint  cannot  be  made  of  the  ex- 
cusing of  grand  jurors  by  the  court  of 
its  own  motion,  where  those  substitut- 
ed were  not  disqualified.  U.  S.  v. 
Jones  (D.  C.  1895)  69  Fed.  973. 

Where  a  grand  juror  does  not  report 
until  after  the  jury  has  been  sworn 
and  charged,  and  there  are  enough 
grand  jurors  without  him,  he  may  or 
may  not  be  sworn,  in  the  discretion  of 
the  court.  U.  S.  v.  Mitchell  (C.  C. 
1905)  136  Fed.  896.  Where  the  record 
shows  that  certain  grand  jurors  were 
discharged  "for  good  cause  shown  to 
the  ^  court,"  such  finding  is  conclusive 
as  to  the  sufficiency  of  the  cause.     Id. 

A  grand  juror  cannot  be  withdrawn 
after  he  is  sworn,  for  a  cause  which 
existed  before  he  was  sworn.  U.  S.  v. 
Palmer  (C.  C.  1810)  Fed.  Cas.  No.  15,- 
989. 

A  grand  juror  may  be  discharged  for 
intemperance.  In  re  Ellis  (Super.  Ct. 
Ark.  1821)  Fed.  Cas.  No.  4,399a. 

Discharge  of  grand  juries,  see  §  1262, 
post. 

16.  Jury    de    medletate    lingMaB.— The 

statutes  of  the  United  States  make  no 
provision  for  trial  by  jury  de  medietate, 
and  the  right  to  a  jury  de  medietate 
does  not  exist  at  this  time  in  any  of 
the  states  of  the  Union.  (1867)  12 
Op.  Atty.  Gen.  319. 

An  alien  is  not  entitled  to  a  jury  de 
medietate  llnguie  in  Washington  county, 
D.  C.  U.  S.  V.  McMahon  (C.  C.  1835) 
Fed.  Cas.  No.  15,699. 

A  foreigner  in  Virginia  is  entitled  to 
a  jury  de  medietate  lingusB.  U.  S.  v. 
Cartacho  (C.  C.  1823)  Fed.  Cas.  No. 
14,738:  Same  v.  Camot  (C.  O.  1824) 
Fed.  Cas.  No.  14,726. 

Cited    without    definite    applioation, 

U.  S.  V.  King  (1893)  13  Sup.  Ct.  439. 
147  U.  S.  676,  37  L.  Ed.  328;  Agnew 
V.  U.  S.  (1897)  17  Sup.  Ct.  235,  238, 
165  U.  S.  36.  41  L.  Ed.  624;  Rodriguez 
V.  Same  (1905)  25  Sup.  Ct.  617,  619, 
198  U.  S.  150,  49  L.  Ed.  994:  Florida 
Cent.  &  P.  R.  Co.  v.  Bell  (1898)  87  Fed. 
369,  31  C.  C.  A.  9  (reversed  [1900] 
20  Sup.  Ct.  399,  176  U.  S.  321,  44  L. 
Ed.  480);  Spencer  v.  U.  S.  (1909)  169 
Fed.  562,  95  C.  C.  A.  60;  Steers  v. 
Same  (1911)  192  Fed.  1,  112  C.  C.  A. 
423;  Brewer  v.  .Jacobs  (C.  C.  1884)  22 
Fed.  217,  234;  Commonwealth  v.  Wen- 
dling  (C.  C.  1910)  182  Fed.  140;  Erwin 
V.  U.  S.  (D.  C.  1889)  37  Fed.  470,  474. 
2  !>.  R.  A.  229;  Fuller  v.  Same  (D.  C. 
1803)  58  Fed.  329.  3.'^2;  V.  S.  v.  Greene 
(D.  C.  1901)  108  Fed.  816:  Same  v. 
Lewis  (D.  C.  1911)  192  Fed.  633;  Same 
V.  Breeding  (D.  C.  1913)  207  Ftd.  W5, 
647. 


§  1253.  (Jud.  Code,  §  276.)     Jurors,  how  drawn. 

All  such  jurors,  grand  and  petit,  including  those  summoned 
during  the  session  of  the  court,  shall  be  publicly  drawn  from  a 
box  containing,  at  the  time  of  each  drawing,  the  names  of  not  less 
than  three  hundred  persons,  possessing  the  qualifications  prescribed 
in   the  section  last  preceding,  which  names  shall  have  been  placed 
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therein  by  the  clerk  of  such  court  and  a  commissioner,  to  be  appointed 
by  the  judge  thereof,  or  by  the  judge  senior  in  commission  in  dis- 
tricts having  more  than  one  judge,  which  commissioner  shall  be  a 
citizen  of  good  standing,  residing  in  the  district  in  which  such  court 
is  held,  and  a  well-known  member  of  the  principal  political  party  in 
the  district  in  which  the  court  is  held  opposing  that  to  which  the 
clerk  may  belong,  the  clerk  and  said  commissioner  each  to  place  one 
name  in  said  box  alternately,  without  reference  to  party  affiliations 
until  the  whole  number  required  shall  be  placed  therein. 

Act  June  30,  1879,  c.  52,  §  2,  21  Stat.  43.     Act  March  3,  1911,  c.  231,  | 

276.  36  Stat.  1164. 
Annual  appropriations  for  compensation  for  jury  commissioners,  $5  per  day, 

not  exceeding  three  days  for  any  one  term  of  court,  are  made  by  the  sundry 

civil  appropriation  acts.       The  provision  for  the  fiscal  year  1917  was  by  Act 

July  1,  1916,  c.  209,  §  1,  39  Stat. 
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Purpose  of  statute. 
Power  to  enact. 
Names  placed  in  box. 
Di  awing   of   jurors. 
Compensation  of  clerk. 
Jury  commissioner. 

Compensation. 

EflTect   of   irregularities    on   indictment. 
Time,  form,  and  waiver  of  objection. 

Plea  in  abatement. 

Presumption   and  Judicial  notice. 
Use  of  Jurors  drawn. 
Conformity  to  state  practice. 


1.  Purpose  of  statute.— The  intent  of 
this  section  was  to  secure  juriesr  free 
from  political  bias  through  a  commis- 
sion in  which  the  representation  and 
action  of  the  opposing  political  parties 
should  be  equal,  and  the  duty  imposed 
on  the  clerk  and  commissioner  is  pre- 
cisely that  which  the  law  formerly  de- 
volved on  the  sheriff. — U.  S.  v.  Rondeau 
(C.  C.  1883)  16  Fed.  109,  111. 

U.  S.  §  804,  post,  §  1257,  was  not  re- 
pealed by  this  section.  Lovejoy  v.  U. 
S.  (1888)  9  Sup.  Ct.  57,  58.  128  U.  S. 
171.  82  L.  Ed.  389;  St.  Clair  v.  U.  S. 
(1894)  14  Sup.  Ct.  1002.  1007,  154  U.  S. 
134.  88  L.  Ed.  936. 

2.  Power  to  enact.— The  national  leg- 
islature has  constitutional  power  to 
prescribe  the  manner  in  which  jurors 
shall  be  selected  and  summoned. 
Charge  to  Grand  Jury,  Treason  (D.  C. 
18n8)  Fed.  Cas.  No.  18,274. 

3.  Names  placed  in  box.— Where  R. 
was  appointed  jury  commissioner  vice 
the  absent  commissioner,  it  was  not 
necessary  that  he  should  place  addi- 
tional names  in  the  box  to  be  drawn 
by  himself  and  the  clerk  in  order  to 
draw  a  le«ral  grand  jury.  May  v.  U.  S. 
(1912)  199  Fed.  53,  117  O.  C.  A.  431. 

It  is  no  objection  that,  in  drawing 
the  grand  jury,  there  were  in  the  jury 
box  the  names  of  303  persons  only,  of 
whom  three  were  ineligible  and  three 
w^ere  dead.  IT.  S.  v.  Rondeau  (C.  C. 
188.'})  16  Fed.  109. 

The  provision  that  the  names  must 
be  drawn  from  a  box  containing  not 
less  than  300  names  means  that  all 
juries  as  a  whole  shaU  be  thus  drawn, 
and  does  not  apply  to  individual  jurors 
and  talesmen  summoned  after  exhaust- 
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ing  the  regular  panel.  U.  S.  ▼.  Eagan 
(C.  C.  1887)  30  Fed.  608,  610. 

Where  the  district  court  jury  box 
and  the  circuit  court  box  at  the  time 
of  the  drawing  of  a  grand  jury  contain 
exceeding  300  names,  and  the  court  di- 
rects the  jury  drawn  from  the  **jury 
boxes,'*  the  indictment  cannot  be  quash- 
ed on  the  ground  that  the  jury  box 
from  jRThieh  the  jury  were  drawn  con- 
tained less  than  300  names,  for,  though 
the  parti  2ular  jury  was  drawn  from 
one  of  the  boxes,  all  of  the  names  in 
both  boxes  may  be  regarded  as  the  jury 
body  from  which  the  grand  jury  were 
srelected.  tJ.  S.  v.  Greene  (D.  C.  1902) 
113  Fed.  683. 

A  challenge  to  panel  should  be  sus- 
tained, where  names  in  jury  box  were 
largely  taken  from  list  prepared  by 
assistant  United  States  attorney.  U. 
S.  V.  Murphy  (D.  C.  1915)  224  Fed. 
554. 

In  selecting  names  to  be  placed  in  the 
jury  box,  the  clerk  of  the  court  and 
the  jury  commissioner  each  has  a  riplit 
to  select  his  names,  absolutely  inde- 
pendent of  the  other.    Id. 

4.  Drawing  of  Jurors.— The  provisioDs 
prescribing  the  mode  in  which  jurors 
in  federal  courts  shall  be  drawn,  is 
mandatory,  with  this  qualification,  how- 
ever, that  an  honest  intention  to  con- 
form to  the  statute  and  carry  out  its 
provisions  in  good  faith  is  all  that  is 
required-  U.  S.  v.  Ambrose  (C.  C. 
1880)  3  Fed.  283. 

It  is  not  a  valid  objection  to  the 
method  of  summoning  juries  that  the 
names  are  drawn  from  three  boxes,  all 
of  them  being  supplied  with  names  by 
the  clerk  of  the  circuit  court  in  con- 
junction with  the  general  jury  commis- 
sioner. U.  S.  v.  Munford  (C.  C.  18S3) 
16  Fed.  164. 

No  notice  of  the  drawing  of  federal 
grand  jurors  need  be  given.  U.  S.  v. 
Lewis  (D.  C.  1911)  192  Fed.  633. 

It  is  not  necessary  that  the  raarsbal 
or  clerk,  or  any  state  judge,  should  be 
present  at  the  drawing;  but  when  those 
officers  properly  certify,  as  their  offi- 
cial act,  the  panel  to  the  court,  this 
constitutes  it   the  jury   for  the  term. 
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The  deputy  marshal  and  deputy  clerk 
are  competent  officers  to  superintend 
the  drawing  and  certify  the  names 
drawn  to  the  derk  and  marshal.  U.  S. 
V.  Matthews  (C.  0.  1843)  Fed.  Cas. 
No.  15,741b. 

5.  Compensation  of  olerk.F*A  clerk  of 
court,  assisting  in  selecting  jurors  and 
placing  their  names  in  the  jury  box, 
does  not  thereby  become  a  jury  com- 
missioner, and  is  not  entitled  to  com- 
pensation as  such.  n.  S.  y.  King  (1S93) 
13  Sup.  Ct.  439,  147  U.  S.  676,  37 
li.  Ed.  328.  But  see  Marvin  v.  U.  S. 
(C.  C.  1890)  44  Fed.  405,  holding  that 
the  derk  as  a  jury  commissioner  ez 
offido  is  entitled  to  a  jury  commission- 
er's compensation  for  services  perform- 
ed as  such.  And  see  Erwin  v.  U.  S. 
(D.  C.  1889)  37  Fed.  470,  2  L.  R.  A. 
229,  holding  that  a  clerk  of  a  drcuit  or 
district  court  of  the  United  States  is  en- 
titled to  compensation  for  revising  the 
jury  box  at  the  rate  of  $5  per  day  for  a 
period  not  exceeding  three  days  for  a 
term  of  the  court.  The  clerk  is  entitled 
to  charge  15  cents  per  folio  for  record- 
ing the  names,  residences,  etc.,  of  ju- 
rors, on  a  record  which  he  is  required  to 
make  by  a  rule  of  court.  And  see  Good- 
rich V.  U.  S.  (D.  C.  1890)  42  Fed.  392, 
holding  that  where  a  deputy-clerk  acts 
with  the  jury  commissioner  in  drawing 
juries  while  the  court  is  not  in  session, 
he  is  entitled  to  the  same  compensa- 
tion allowed  the  jury  commissioner  for 
like  services,  where  such  compensa- 
tion is  shown  to  be  a  reasonable  charge 
for  the  work  performed. 

6.  Jury  commissioner.— One  who  has 
always  advocated  the  prindples  and 
voted  the  state  and  national  tickets  of 
the  Democratic  party,  but  who  at  one 
time  organized  a  Democratic  move- 
ment in  his  county  in  opposition  to 
that  part  of  his  party  then  in  power, 
nominated  a  legislative  ticket,  and  was 
himself  elected  thereon  by  the  aid  of 
Republican  votes,  acting,  while  in  the 
legislature,  with  the  Democrats,  and 
'proclaiming  himself  a  Democrat,  is  a 
**well-known  member"  of  that  political 
party.  U.  S.  v.  Paxton  (0.  C.  1889) 
40  Fed.  136. 

The  provision  requiring  the  court  to 
appoint  a  jury  commissioner,  who  shall 
be  a  dtizen  of  good  standing,  and  shall 
reside  in  the  district  in  which  the  court 
is  held,  and  who  shall  be  a  well-known 
member  of  the  principal  political  party 
in  the  district  opposing  that  to  which 
the  clefk  belongs,  is  directory  merely, 
and  not  mandatory.  U.  S.  v.  Ohaires 
(C.  C.  1889)  40  Fed.  820. 

Since  a  District  Judge  sitting  in  the 
Circuit  Court  has  all  the  powers  of  a 
Circuit  Judge,  a  District  Judge  pre- 
siding in  the  Circuit  Court  had  juris- 
diction to  appoint  a  commissioner  to 
select  jurors  from  which  a  grand  jury 
was  to  be  drawn  for  such  Circuit 
Court.  TJ.  S.  ▼.  Miller  (C.  O.  1911) 
187  Fed.  369. 


More  than  one  Jury  commissioner 
may  be  appointed  in  a  district;  the 
statute  imposing  no  limitations  in  that 
regard.  U.  S.  v.  Rockefeller  (D.  C. 
1914)  221  Fed.  462. 

7.  —  Compensation^— One  serving 
as  jury  commissioner  when  no  compen- 
sation was  attached  to  the  office  is  not 
entitled  to  payment  therefor  out  of 
items  appropriated  by  deficiency  bills 
of  a  subsequent  year,  and  not  directed 
to  be  applied  to  any  particular  year, 
nor  on  the  ground  that  the  services  are 
part  of  the  miscellaneous  expenses  of 
courts.  Kinney  v.  U.  S.  (C.  O.  1894) 
60  Fed.  883. 

8.  Effect  of  irregularities  on  Indict- 
ment.—The  court  will  not  interpose  for 
technical  irreguladtics  for  which  there 
is  no  right  of  challenge,  unless  it  ap- 
pear that  the  accused  is  prejudiced. 
U.  S.  V.  Reed  (C.  C.  1852)  Fed.  Cas. 
No.  16,134.  It  is  no  ground  for  quash- 
ing an  indictment  that  the  grand  jurors 
were  drawn,  upon  the  order  of  the 
judge,  in  vacation,  instead  of  in  open 
court,  especially  where  it  is  not  shown 
that  any  prejudice  to  the  defendant  re- 
sulted therefrom.  Stockslager  v.  U.  S. 
(1902)  116  Fed.  690,  54  0.  C.  A.  46. 
Nor  will  an  indictment  be  quashed  on 
the  ground  that  the  jury  box  was  not 
kept  continuously  in  the  clerk's  cus- 
tody, but  was  delivered  by  him  to 
strangers,  thus  giving  an  opportunity 
to  tamper  with  the  jury  box,  where  it 
has  been  the  practice,  when  necessary 
at  the  official  residence  of  the  judge  to 
draw  a  jury  for  another  division  of  the 
district,  to  issue  a  suitable  order  to 
the  clerk  to  transmit  the  jury  boxes  by 
a  reliable  express  company,  and  that 
was  done  in  the  instance  referred  to 
in  the  plea.  IT.  S.  v.  Greene  (D.  C. 
1902)  113  Fed.  683.  Where  jurors  were 
lawfully  chosen  by  jury  commissioners 
of  opposing  political  faiths,  it  is  of  no 
moment  that  their  names  were  placed 
in  the  jury  box  by  the  handfula,  instead 
of  alternately  by  the  clerk  and  by  the 
commissioner.     Id. 

Where  a  grand  jury  was  drawn  and 
the  name  of  one  of  the  jurors  who  as- 
sisted in  finding  the  indictment  was  not 
put  into  the  box  by  any  competent  au- 
thority, nor  drawn  from  it,  and  there 
was  no  imputation  that  such  name  ap- 
peared in  the  venire  through  bad  faith, 
held,  to  be  a  mere  irregularity,  which 
would  not  vitiate  the  action  of  the 
grand  jury.  U.  S.  v.  Ambrose  (C.  O. 
1880)  3  Fed.  283. 

Exceptions  to  an  irregularity  in  the 
manner  of  drawing  grand  jurors  cannot 
be  sustained  when  it  appears  that  the 
jurors  irregularly  chosen  were  compe- 
tent and  qualified  jurors,  residing  in 
the  district.  U.  S.  v.  Eagan  (C.  C. 
1887)  30  Fed.  608. 

An  indictment  held  vitiated  by  im- 
proper selection  of  a  grand  jury  in  vio- 
lation of  Act  June  30,  1879;  the  de- 
fect not  being  one  of  form  within  sec- 
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cion  1691,  post.  U.  S.  v.  Lewis  (D.  C. 
1911)  .192  B^ed.  633. 

Where  a  t^rand  juror  was  permitted 
to  affirm,  instead  of  make  oath,  because 
of  alleged  conscientious  scruples  against 
taking  an  oath,  it  was  material  that 
neither  the  indictment  nor  the  proof  at 
the  hearing  of  a  plea  in  abatement  dis- 
closed the  existence  of  such  scruples; 
the  determination  of  such  question  be- 
ing for  the  officer  who  affirmed  the  ju- 
ror. Bram  v.  U.  S.  (1897)  18  Sup. 
Ct.  183,  196,  168  U.  S.  532,  42  L.  Ed. 
568. 

That  some  members  of  a  grand  jury 
were  by  order  of  the  court  summoned 
by  the  marshal  from  the  body  of  the 
district  without  the  drawing  of  names 
is  not  such  an  irregularity  as  will  af- 
fect the  validity  of  an  indictment,  where 
such  members  were  duly  qualified.  U. 
S.  V.  Nevin  (D.  C.  1912)  199  Fed.  831. 

The  validi^  of  an  indictment  was  not 
affected  when  the  town  meeting  at 
which  grand  jurors  were  drawn  was 
held  at  the  prescribed  time  before  the 
session  of  the  court,  though  the  notice 
of  that  meeting  was  posted  less  than 
the  number  of  days  required  by  stat- 
ute. U.  S.  V.  Richardson  (C.  C.  1886) 
28  Fed.  61. 

9.  Time,  form,  and  waiver  of  objec- 
tion^i-An  objection  to  irregularities  in 
summouing,  impaneling,  or  organizing 
the  grand  jury  cannot  be  raised  for  the 
first  time  on  appeal.  Burchett  v.  U.  S. 
(1912)  194  Fed.  821,  114  C.  C.  A.  525. 

Failure  to  except  to  the  overruling  of 
a  motion  in  arrest  of  judgment  waives, 
the  objection  that  the  grand  jurors 
were  selected  by  an  unauthorized  offi- 
cial. Rodriguez  v.  U.  S.  (1905)  25  Sup. 
Ct.  617,  619,  620,  198  U.  S.  156,  49 
L.  Ed.  994. 

Objections  to  a  grand  jury,  based  on 
the  ground  merely  of  irregularity  in  its 
organization  from  which  fact  defendant 
has  suffered  no  prejudice,  are  not  view- 
ed with  favor,  and  will  not  be  sus- 
tained where  only  raised  by  a  motion 
to  quash,  filed  more  than  two  months 
after  the  indictment  is  returned,  al- 
though the  defendant  was  placed  under 
bond  to  await  the  action  of  such  grand 
jury  prior  to  the  term  at  which  it  was 
drawn  and  impaneled.  Wolfson  v.  U. 
S.  (1900)  101  Fed.  430,  102  Fed.  134, 
41  C.  C.  A.  422,  writ  of  certiorari  de- 
nied (1901)  21  S.  Ct.  919,  180  U.  S. 
637,  45  L.  Ed.  710. 

Objections  to  competency  of  grand 
jury,  not  made  until  35  days  after  serv- 
ice of  process,  are  waived,  where  the 
court  was  open  every  day,  except  holi- 
days, during  such  period.  U.  S.  v. 
Louisville  &  N.  R.  Co.  (D.  C.  1910) 
177  Fed.  780. 

The  objection  that  the  grand  Jury 
which  returned  an  indictment  was  not 
selected  as  required  by  statute  can  be 
availed  of  only  by  a  motion  to  quash, 
or  by  a  plea,  and  is  waived  by  going  to 
trial  on  the  merits.  In  any  event,  if 
matter  of  record  and  ground  of  error, 
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the  right  to  make  the  objection  is  lott 
by  the  failure  to  assign  it  on  the  prose- 
cution of  a  writ  of  error.  Mclnemey 
V.  U.  S.  (1906)  147  Fed.  183,  77  C.  C. 
A.  411. 

Defendants  under  indictment  for  con- 
spiracy to  defraud  the  government 
waive  their  right  to  plead  in  abatement 
to  the  indictment  for  alleged  irregu- 
larity in  the  drawing  of  the  grand  jury 
where  they,  by  unnecessarily  resisting 
the  processes  of  the  court,  and  resort- 
ing to  dilatory  proceedings  in  another 
state  to  prevent  being  brought  before 
the  court,  have  delayed  the  trial  for 
more  than  two  years  before  appearing 
to  present  their  plea.  U.  S.  v.  Greene 
(D.  C.  1902)  113  Fed.  683.  The  oourt 
in  considering  a  plea  in  abatement  to 
an  indictment  for  an  omission  of  the 
clerk  in  drawing  the  grand  jury,  will 
take  judicial  notice  of  its  record  rela- 
tive tO"  the  duty  which  it  is  claimed  the 
clerk  failed  to  perform.    Id. 

A  plea  attacking  an  indictment  alleg- 
ed that  it  had  been  found  by  a  ?rand 
jury  two  of  the  members  of  which  had 
been  chosen  from  the  bystanders,  which 
had  "greatly  prejudiced  defendant" 
The  plea  was  not  filed  until  after  the 
indictment  had  been  filed  and  entered, 
or  until  17  days  after  defendant  had  re- 
turned to  the  state.  The  only  excuse 
given  for  not  interposing  it  sooner,  was 
that  defendant  was  not  present  when 
the  grand  jurj'  was  selected,  but  was 
absent,  and  remained  absent  from  the 
state  until  a  time  later  than  the  return 
of  the  indictment.  Held,  that  the  plea 
was  not  filed  in  time.  Lowdon  v.  T'.  S. 
(1906)  149  Fed.  673,  79  C.  C.  A.  361. 

On  an  indictment  for  violation  of  the 
election  law^s,  defendants  pleaded  that 
the  jury  commissioner  and  the  clerk,  in 
selecting  names  to  be  placed  in  the  box 
from  which  the  grand  jury  which  found 
the  indictment  was  drawn,  did  not  com- 
ply with  the  law,  and  select  such  names 
without  regard  to  party  affiliations,  but 
did  select  such  names  witK  regard  to 
the  party  affiliations  of  the  persons  se- 
lected. No  injury  or  prejudice  was 
averred.  Held  that,  while  the  plea  was 
defective  in  form  and  substance,  the 
matters  set  forth  were  so  pleaded  as  to 
put  the  court  on  inquiry,  and  the  de- 
murrer thereto  would  be  overruled,  and 
the  district  attorney  ordered  to  trav- 
erse the  same.  U.  S.  v.  Chaires  (C.  C. 
1889)  40  Fed.  820. 

10. Plea  In   abatomentv— A  plea 

in  abatement  to  annul  an  indiHment  of 
a  grand  jury,  being  dilatory,  »nd  not 
favored  by  the  courts,  must  couform 
with  strict  exactness  to  the  require- 
ments as  to  form,  and  contain  all  es* 
sential  averments,  pleaded  with  ac- 
curacy. U.  S.  V.  Greene  (D.  C.  1902) 
113  Fed.  683.  When  based  on  the 
ground  of  irregularities  in  the  constitu- 
tion of  the  grand  jury,  it  must  allege 
facts  showing  that  defendant  wai  prej- 
udiced thereby.  IT.  S.  v.  Nevin  (D.  C. 
1912)  199  Fed.  831.    A  plea  beeed  on 
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such  ground  is  properly  overruled,  when 
not  filed  until  14  days  after  the  be- 
giDning  of  the  term  and  5  days  after 
the  return  of  the  indictment,  where  no 
want  of  knowledge  by  defendant  of  (he 
threatened  prosecution,  nor  any  reason 
why  objection  was  not  made  earlier, 
nor  any  facts  indicating  prejudice  to 
the  defendant,  are  shown.  Aguew  v. 
U.  S.  (1897)  17  Sup.  Ct  235,  238,  165 
U.  S.  36,  41  L.  Ed.  624. 

A  plea  in  abatement  to  an  indictment, 
alleging  that  an  order  of  the  judge  di- 
recting selection  of  a  certain  number 
of  names  from  each  of  several  counties, 
from  which  jurors  were  to  be  drawn, 
constituted  a  manifest  injury  to  accus- 
ed, without  showing  how  accused  was 
injured  thereby,  was  insufficient.  U.  S. 
V.  Merchants'  &  Miners'  Transp.  Co. 
(C.  C.  1911)  187  Fed.  355. 

A  plea  in  abatement  to  an  indictment 
that  instructions  were  given  by  "those 
in  authority"  that  the  officers  serving 
a  grand  jury  summons  should  keep  se- 
cret the  names  of  persons  drawn,  and 
enjoin  on  those  summoned  the  neces- 
sity of  keeping  secret  that  they  had 
been  summoned  to  serve  as  a  grand 
jury,  is  insufficient,  where  it  is  not  al- 
leged who  "those  in  authority  were," 
and  no  such  instructions  were  issued  by 
the  court.  U.  S.  v.  Greene  (D.  C. 
1902)  113  Fed.  683.  A  plea  in  abate- 
ment to  an  indictment  averring  that 
the  clerk  did  not  place  the  names  of 
the  grand  jurors  in  the  box,  but  that 
they  were  placed  therein  by  the  jury 
commissioner  and  a  deputy  clerk,  with- 
out mentioning  the  deputy's  name,  or 
that  his  action  was  not  done  in  the 
clerk's  presence,  nor  alleging  that  the 
deputy  and  commissioner  were  of  the 
same  political  faith,  that  either  was 
moved  by  improper  motives,  or  that  in- 
competent or  partial  jurors  were  se- 
lected, is  insufficient.     Id. 

1 1«  PresMmptlon  »nd  judicial   notice. 

— In  the  absence  of  anything  to  the 
contrary,  the  presumption  is  that  the 
jury  were  selected  and  drawn  according 
to  law.  Kie  v.  U.  S.  (C.  C.  1886)  27 
Fed.  351. 

The  court  will  take  judicial  notice 
that  a  grand  jury  was  publicly  drawn 
in  the  presence  of  the  officials  required 
to  be  present  U.  S.  v.  Greene  (D.  C. 
1902)  113  Fed.  683. 

12.  Use  of  Jurors  drawn.— Jurors 
drawn  by  a  federal  District  Judge  may 
be  used  in  the  Circuit  Court,  and  vice 
Tersa.  U.  S.  v.  MiUer  (D.  C.  1911)  187* 
Fed.  369. 

13.  Conformity  to  state  practice^— The 
courts  had  many  occasions  to  construe 
and  apply  those  superseded  provisions 
of  the  original  Judiciary  Act  of  1789, 
of  the  Act  of  July  20,  1840,  and  of  the 
Act  of  June  30,  1879,  which  authorized 
conformity  to  state  practice  in  the 
mode  of  securing  jurors.  The  twenty- 
ninth  section  of  the  original  Judiciary 
Act,  which  referred  the  federal  courts 
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to  the  state  laws  for  certain  regulations 
respecting  juries,  applied  only  to  the 
mode  of  designating  the  jury  by  lot  or 
otherwise,  and  to  the  qualifications  of 
jurors,  and  not  for  the  purpose  of  fix- 
ing the  number  of  jurors.  The  num- 
ber thereof  must  depend  upon  the  com- 
mon law,  under  which  the  court  might 
direct  any  number  of  jurors  to  be  sum- 
moned upon  a  consideration  of  all  cir- 
cumstances under  which  the  venire  was 
issued.  U.  S.  v.  Insurgents  (C.  C. 
1795)  Fed.  Cas.  No.  15,443. 

Neither  the  act  of  1789  (1  Stat.  73), 
nor  the  act  of  1840,  in  respect  to  the 
selection  of  jurors  for  federal  courts, 
fix  the  number  of  jurors  to  be  selected, 
but  leave  the  matter  in  the  discretion 
of  the  court,  to  be  determined  by  rule, 
if  the  court  deems  it  best  to  make  a 
rule  on  the  subject.  U.  S.  v.  Gardner 
(C.  C.  1873)  Fed.  Cas.  No.  15,187. 

Under  the  act  of  July  20,  1840,  a  min- 
ute adherence  to  state  practice  was  not 
required.  U.  S.  v.  Tallman  (C.  C.  1872) 
Fed.  Cas.  No.  16,429;  Same  v.  Collins 
(C.  C.  1873)  Fed.  Cas.  No.  14,837.  Nor 
did  such  act  require  a  compliance  with 
the  state  laws  ^hen  in  the  opinion  of 
the  court  conformity  was  wholly  im- 
practicable. U.  S.  V.  Price  (D.  C.  1810) 
Fed.  Cas.  No.  16,088.  But  only  sub- 
staiitial  conformity  was  required  and 
that  only  as  far  as  practicable.  U.  S. 
V.  TaUman  (C.  C.  1872)  Fed.  Cas.  No. 
16,429.  However,  it  was  essential  that 
the  state  practice,  as  near  as  might  be, 
should  be  followed.  U.  S.  v.  Woodruff 
(C.  C.  1846).  Fed.  Cas.  No.  16,758; 
Same  v.  Gardner  (C.  C.  1873)  Fed.  Cas. 
No.  15,187.  This  act  manifested  a  pur- 
pose to  conform  the  regulations  in  re- 
gard to  the  designation  and  impaneling 
of  jurors  in  the  courts  of  the  United 
States,  so  far  as  may  be  practicable,  to 
the  existing  laws  of  the  particular 
states.  U.  S.  v.  Douglass  (C.  C.  1851) 
Fed.  Cas.  No.  14,989. 

The  practice  of  the  state  courts  in 
relation  to  summoning  juries,  whether 
statutory  or  otherwise,  did  not  become 
the  practice  of  the  United  States  courts 
until  expressly  adopted  by  the  latter. 
Alston  V.  Manning  (C.  C.  1869)  Fed. 
Cas.  No.  266.  It  was  held  that  the  de- 
fendant had  a  right  to  claim  the  selec- 
tion of  jurors  according  to  law,  and  on 
that  ground  his  cause  was  continued. 
U.  S.  V.  Woodruff  (C.  C.  1846)  Fed. 
Cas.  No.  16,758.  And  the  court  adopt- 
ed a  rule  that,  at  a  proper  time  be- 
fore each  term,  names  of  suitable 
persons  for  jurors  should  be  selected 
throughout  the  state,  put  into  a  box, 
and  a  sufficient  number  drawn  out,  and 
inserted  in  the  venire  as  jurors.  Id. 
Such  act  did  not  require  that  jurors  be 
designated  or  selected  by  the  state  offi- 
cers, but  they  be  selected  by  the  na- 
tional officers,  as  nearly  as  might  be, 
in  the  same  manner  as  they  were  se- 
lected by  the  state  officers.  U.  S.  v. 
Gardner  (C.  C.  1873)  Fed.  Cas.  No. 
15,187.    By  this  act,  the  provisions  of  2 
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Rev.  St  N.  Y.  p.  724,  §«  27,  28,  pre- 
scribing the  objections  that  might  be 
taken  to  the  organization  of  grand  ju- 
ries, were  made  applicable  to  the  fed- 
eral courts. .  U.  S.  V.  Tallman  (C.  O. 
1872)  Fed.  Cas.  No.  16,429. 

The  power  conferred  upon  federal 
courts  to  adopt  "rules  and  regulations 
for  conforming  the  designation  and  im- 
paneling of  juries  to  the  laws  and 
usages  in  force  at  the  time  in  the  state" 
enabled  them  to  adopt  the  laws  and 
usages  of  the  state  in  respect  to  the 
challenges  in  both  civil  and  criminal 
cases,  with  the  exception  of  prosecu- 
tions in  which  the  punishment  is  death. 
U.  S.  V.  Shackelford  (1855)  18  How. 
588,  590,  15  L.  Ed.  495. 

The  deputy  marshal  and  deputy  clerk 
were  competent  officers  to  superintend 
the  drawing  of  jurors,  and  certify  the 
names  drawn  to  the  clerk  and  marshal. 
U.  S.  V.  Matthews  (O.  C.  1843)  Fed. 
Cas.  No.  15,741b.  Where  the  local  law 
required  jury  ballots  to  contain  the 
names,  additions,  etc.,  of  jurors,  a  bal- 
lot or  panel  giving  only  an  initial  let- 
ter of  the  Christian  name  is  good 
ground  of  challenge.    Id. 

The  federal  court  sitting  in  Ohio 
had  autliority  in  its  discretion  to  adopt 
the  mode  of  impaneling  grand  juries 
practiced  in  the  inferior  courts  of  the 
state.  U.  S.  V.  WUson  (C.  C.  1855) 
Fed.  Cas.  No.  16,737.  The  federal  of- 
ficers in  New  York  had  no  right  to 
change  or  alter  the  state  boxes  and 
ballots  as  furnished  to  them  by  the 
state  officer.  U.  S.  v..  Reed  (O.  C. 
1852)  Fed.  Cas.  No.  16,134. 

Where,  on  the  trial  in  a  United  States 
court,  a  vacancy  on  the  panel  was  caus- 
ed by  the  discharge  of  a  sick  juror  dur- 
ing plaintiffs  opening  address,  the  court 
properly  filled  the  panel  by  ordering  an- 
other juror  to  be  drawn  and  sworn  in 
conformity  to  the  practice  of  the  state 
court  in  like  cases.  Silsby  v.  Foote 
(1852)  55  U.  S.  (14  How.)  218,  14  L. 
Ed.  394. 

The  provisions  of  the  Revised  Stat- 
utes of  the  state  of  New  York  (2  Rev. 
St.  p.  724,  §§  27,  28)  were  by  this  act 
made  applicable  to  the  federal  courts, 
and  no  challenge  to  an  array  of  grand 
jurors,  or  to  any  person  summoned  to 
serve  as  a  grand  juror,  and  no  objection 
to  the  competency  of  any  person  sum- 
moned to  serve  as  a  grand  juror  could 
be  allowed,  other  than  an  objection  to  a 
grand  juror,  before  he  was  sworn,  on  the 
ground  that  he  was  the  prosecutor,  or 
complainant,  on  a  charge,  or  was  a  wit- 
ness on  the  part  of  the  prosecution,  and 
had  been  subpamaed,  or  been  bound  in 
a  recognizance,  as  such.  U.  S.  v.  Tall- 
man  (C.  C.  1872)  Fed.  Cas.  No.  16,429, 
cited  in  Same  v.  Coppersmith  (C.  C. 
1S80)  4  Fed.  199.  and  brewer  v.  Jacobs 
(C.  0.  1884)  22  Fed.  234.  The  rule  of 
the  circuit  court  for  the  Southern  dis- 
trict of  New  York  of  Nov.  11.  1867,  in 
regard  to  the  designation  and  selection 
of  jurors,  was  a  proper  provision.    Id. 
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Act  June  1,  1872  (see  section  1537, 
post),  had  no  reference  to  (he  designa- 
tion or  selection  of  jurors.  U.  S.  v. 
Gardner  (C.  C.  1873)  Fed.  Cas.  No.  15,- 
187. 

A  rule  of  the  United  States  court  for 
the  southern  district  of  Georgia,  which 
prescribed  that  the  names  of  five  him- 
dred  persons,  having  the  qualifications 
of  jurors  under  the  'state  law,  should 
be  selected  from  the  body  of  the  dis- 
trict by  the  marshal  and  clerk  and 
three  United  States  commissioners,  to 
be  designated  by  the  court,  and  that 
the  names  of  grand  and  petit  jurors 
should  be  drawn  from  such  list  by  the 
marshal  and  clerk,  by  lot,  was  in  sub- 
stantial accord  with  the  law  of  Georgia 
prescribing  how  jurors  shall  be  select- 
ed, and  was  a  compliance  with  the  act  of 
congress  on  the  subject.  U.  S.  v.  Col- 
lins (C.  C.  1873)  Fed.  Cas.  No.  14337. 
A  requirement  of  the  law  of  Georgia 
that  the  names  of  jurors  should  be  tak- 
en from  the  book  of  the  receiver  of  tax 
returns  was  not  binding  on  the  courts 
of  the  United  States.  Those  courts 
were  only  required  to  take  care  that 
their  jurors  had  the  same  qualifications 
as  jurors  in  the  state  courts.  Id.  It 
was  not  necessary  for  the  United  States 
courts  to  employ  state  officers  to  per- 
form for  them  any  part  of  the  duty  o( 
designating  jurors.  They  could  and 
should  impose  that  duty  entirely  on 
their  own  officers.    Id. 

Rev.  St  §  800,  was  confined  to  the 
laws  of  the  state  as  they  were  at  the 
time  of  the  adoption  of  the  Judiciary 
Act  of  1789.  U.  S.  V.  Reid  (1851)  1:2 
How.  361,  363.  13  L.  Ed.  1023. 

Act  Cong.  1879,  c.  52,  §  2,  changed 
the  manner  of  designating  the  names  of 
persons  who  are  to  constitute  the  ju- 
rors, but  left  the  manner  of  impaneling 
the  jurors  to  the  rules  of  the  courts 
modeled  in  substance  after  the  state 
statutes  from  time  to  time  in  force. 
U.  S.  V.  Antz  (C.  C.  1883)  16  Fed.  119. 
125;  Virginia  v.  Felte  (C.  C.  1904)  133 
Fed.  85. 

This  section  was  an  express  direction 
by  congress  to  the  United  States  courts 
to  impanel  juries  according  to  laws  and 
usages  of  the  locality  where  the  case  is 
tried.  That  it  applied  as  well  to  terri- 
tories as  states  could  not  be  question- 
ed. It  was  clearly  intended  to  apply  to 
the  impaneling  and  selection  of  juries  in 
all  United  States  courts.  Finch  v.  U. 
S.  (1893)  1  OkL  396,  33  Pac.  638.  By 
*it  the  state  laws  and  usages  regulating 
the  designation  and  impaneling  of  ju- 
rors were  not  adopted,  and  were  not 
binding  on  the  federal  courts,  except  as 
the  latter  might  adopt  the  same  by 
standing  rule  or  special  order.  Pointer 
V.  U.  S.  (1894)  151  U.  S.  396,  14  Sup. 
Ct.  410,  38  L.  Ed.  208.  The  mode  of 
designating  and  impaneling  jurors  for 
the  trial  of  cases  in  the  courts  of  the 
United  States  was  within  the  control  of 
those  courts,  subject  only  to  the  re- 
strictions prescribed  by  Congress,  and 
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to  such  limitations  as  are  recognized  by 
settled  principles  of  criminal  law  to  be 
essential  in  securing  impartial  juries 
for  the  trial  of  offenses.  Id.  In  the 
absence  of  such  a  rule  or  order  (and 
no  such  rule  or  order  appears  to  have 
been  made  by  the  court  below)  the  mode 
of  designating  and  impaneling  jurors 
for  the  trial  of  cases  in  federal  courts 
was  within  the  control  of  those  courts, 
subject  only  to  the  restrictions  Con- 
gress has  prescribed,  and  also  to  such 
limitations  as  are  recognized  by  the  set- 
tled principles  of  criminal  law  to  be 
essential  in  securing  impartial  juries 
for  the  trial  of  offenses.    Id. 

The  requirement  that  juries  should 
be  designated,  etc.,  according  "to  the 
mode  of  forming  such  juries"  in  the 
state  courts,  was  imperative,  and  an 
indictment  could  not  be  set  aside  on 
grounds  other  than  those  specified  in 
the  state  practice,  except  in  the  discre- 
tion of  the  court,  exercised  for  the  pres- 
ervation of  the  administration  of  jus- 
tice. IT.  S.  V.  :MitcheU  (O.  C.  1905)  136 
Fed.  890,  898,  908. 

The  act  of  1879  provided  two  methods 
of  drawing  jurors  for  the  courts  of  the 
United  States:  One,  by  drawing  from 
a  box  containing  names  put  in  by  the 
clerk  and  a  commissioner  of  the  court; 
the  other,  if  the  judge  so  orders,  by 
drawing  "from  the  boxes  used  by  the 
state  authorities  in  selecting  jurors  in 
the  highest  courts  of  the  state."  If 
the  second  method  was  adopted,  the 
mode  of  drawing,  or  of  summoning  and 
returning,  grand  jurors  was  regulated 
by  the  unrepealed  provisions  of  the  Re- 
vised Statutes.  U.  S.  v.  Richardson  (O. 
C.  1886)  28  Fed.  61. 

A  venire  of  jurors  could  be  drawn  and 
summoned  for  a  term  without  designat- 
ing them  as  grand  or  petit  jurors,  and 
at  the  term  a  grand  jury  could  be  se- 
lected therefrom,  where  such  was  the 
state  practice.  U.  S.  v.  Breese  (D.  O, 
inOO)  172  Fed.  765.  It  was  within  the 
power  of  the  federal  courts,  conforming 
as  near  as  might  be  convenient  and  safe 
to  the  practice  and  statutes  of  the 
states  in  which  they  were  held,  to  have 
their  jurors  drawn  by  the  state  au- 
thorities. U.  S.  V.  Richardson  (C.  C. 
iaS6)  28  Fed.  61,  68.  Where  a  federal 
court  convened  in  a  state  in  which  the 
practice  prevailed  of  securing  a  grand 
jury  by  delivery  to  the  sheriff  of  a 
grand  venire,  and  subordinate  venires 


addressed  to  the  constables  directing 
tl  em  to  secure  jurors  from  their  re- 
spective towns,  it  was  competent  for 
the  federal  court  to  secure  such  a  jury* 
by  delivery  of  a  grand  venire  and  sub- 
ordinate venires  to  the  marshal  who 
then  delivered  the  subordinate  venires 
to  the  constables  to  be  proceeded  with 
in  the  same  manner  as  with  writs  is- 
sued from  state  courts.     Id. 

The  federal  government  in  a  criminal 
case  could  set  aside  a  juror  until  a 
panel  was  exhausted  without  assigning 
any  cause  in  those  states  where  such 
practice  obtained,  notwithstanding  the 
existence  of  statutes  giving  peremptory 
challenges  to  the  government,  if  the 
state  practice  had  been  adopted  by 
court  rule  in  the  federal  courts.  Saw- 
yer V.  U.  S.  (1906)  20  Sup.  Ct.  575,  578, 
202  U.  S.  150,  50  L.  Ed.  972,  6  Ann. 
Cas.  269. 

Any  judge  was  authorized  to  order  the 
names  of  jurors  to  be  drawn  from  the 
boxes  used  by  the  state  authorities. 
U.  S.  V.  H.inson  (C.  O.  18  S6)  28  Fed.  74. 

Under  a  statute  declaring  that  th3 
names  first  drawn  from  the  jury  box 
should  constitute  the  grand  jury,  and 
the  latter  the  petit  jury,  ^or  the  term 
to  which  they  were  drawn,  a  grand  ju- 
ry from  w^hich  jurors  whose  names  were 
first  called  were  improperly  excused, 
a*nd  their  places  filled  by  persons  whose 
names  were  thereafter  drawn  from  th** 
box,  was  illegal.  Sharp  v.  U.  S.  (1905) 
138  Fed.  878,  71  C.  O.  A.  2->8,  revers- 
ing judgment  (1904)  76  P.  177,  13  Okl. 
622.  Where  the  clerk,  in  sending  to 
the  judges  of  election  the  number  of 
jurors  to  be  drawn  from  the  ballot  box- 
es, failed  to  accor«pany  it  with  the  form 
of  oath  to  be  taken  by  the  judges,  as 
required  by  St.  Okl.  18^3,  §  3008  (6), 
and  the  clerk,  prior  to  the  general  elec- 
tion at  which  the  grand  jurors  in  ques- 
tion were  drawn,  made  only  a  partial 
apportionment  of  the  jurors  to  the  dif- 
ferent precincts,  and  directed  the  judges 
of  election  of  certain  precincts  not  to 
return  any  jury  lists  therefrom,  in  vio- 
lation of  such  section,  a  grand  jury 
drawn  from  lists  returned  was  illegal. 
Id. 

See,  also,  }  1537,  post,  and  notes 
thereunder. 

Cited  without  definite  application, 
Kentucky  v.  Powers  (O.  C.  1905)  139 
Fed.  452. 


§   1254.  (Jud.  Code,  §  277.)     Jurors,  how  to  be  apportioned  in  the 
district. 

Jurors  shall  be  returned  from  such  parts  of  the  district,  from 
time  to  time,  as  the  court  shall  direct,  so  as  to  be  most  favorable 
to  an  impartial  trial,  and  so  as  not  to  incur  an  unnecessary  expense, 
or  unduly  burden  the  citizens  of  any  pari  of  the  district  with  such 
service. 

B.  S.  §  802.     Act  March  3,  1911,  c.  231,  §  277,  36  Stat.  1164. 

Notes  of  DeclBlons 


Construction,   operation   and   vaildity 
of   statute.— Names  placed  in  jury  box 


need  not  be  apportioned  to  the  towns 
and  wards  in  a  county  in  proportion  to 
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population,  or  in  proportion  to  the  per- 
sons liable  to  jury  duty.  U.  S.  v.  Mur- 
phy (D.  C.  1915)  224  Fed.  554. 

R.  S.  §  802,  was  only  a  re-enactment 
of  provisions  of  earlier  statutes  relat- 
ing to  the  same  subject.  U.  S.  v.  Rich- 
ardson (C.  C.  1886)  28  Fed.  61,  69. 
It  was  brought  forward  from  a  clause 
of  section  29  of  the  Judiciary  Act  of 
Sept  24,  1789,  which  was  regarded  by 
Mr.  Justice  Curtis,  in  U.  S.  v.  Stowell 
(C.  C.  1854)  Fed.  Cas.  No.  16,409,  as 
applicable  to  grand  juries  as  well  as  to 
petit  juries.  Agnew  v.  U.  S.  (1897) 
17  Sup.  Ct.  235.  238,  165  U.  S.  36,  41 
L.  Ed.  624.  In  Spencer  v.  U.  S.  (1909) 
169  Fed.  562,  95  C.  C.  A.  60,  the  court 
said  that  the  word  "jurors"  embraced 
both  grand  and  petit  jurors. 

The  provision  that  jurors  shall  be  re- 
turned from  such  part  of  the  district 
as  the  court  shall  direct  is  not  uncon- 
stitutional. Spencer  v.  U.  S.  (1909) 
169  Fed.  562,  565,  95  C.  C.  A.  60. 
Such  provision,  originally  enacted  in 
Act  Sept.  24,  1789,  §  29,  was  not  re- 
pealed by  Act  July  20,  1840.  U.  S.  v. 
Stowell  (C.  C.  1854)  Fed.  Cas.  No.  16,- 
409.  Nor  after  incorporation  in  R.  S. 
§  802  (embodied  herein),  was  it  repeal- 
ed by  implication  by  Act  June  30,  1879, 
c  52,  21  Stat.  43.  U.  S.  v.  Eagan  (C. 
C.  18S7)  30  Fed.  608,  610;  Same  v. 
Mercliants'  &  Miners'  Transp.  Co.  (G. 
C.  1911)   187  Fed.  355. 

District  from  whicli  Jurors  drawn.— 

The  court  may  direct  from  what  boxes 
the  jurors  shall  be  drawn,  so  as  to  be 
most  favorable  to  an  impartial  trial,  and 
so  as  not  to  incur  unnecessary  expense, 
or  unduly  burden  the  citizens  of  any  part 
of  the  district  with  such  services.  U. 
S.  V.  Munford  (C.  C.  1883)  16  Fed.  164. 
This  provision  leaves  it  entirely  discre- 
tionary with  the  court  to  give  or  not  to 
give  any  directions  as  to  the  place  from 
which  the  jurors  shall  be  summoned. 
If  defendant  desires  that  such  direc- 
tions should  be  given,  he  should  apply 
to  the  court  therefor.  In  the  absence 
of  such  application,  it  is  no  ground  of 
challenge  to  the  array  that  the  marshal 
has  summoned  the  jurors  according  to 
his  own  will,  U.  S.  v.  Price  (D.  C. 
1810)   Fed.  Cas.  No.  16,088. 

While  a  federal  court  is  given  discre- 
tion to  direct  the  selection,  such  power 
should  only  be  exercised  when  there  is 
reason  for  it,  and  in  a  criminal  prose- 
cution of  a  corporation  in  the  district 
including  Chicago,  which  contains  two- 
thirds  of  its  population,  where  the  case 
involves  in  a  large  way  questions  of 
transportation  of  commerce,  a  panel 
drawn  almost  entirely  from  without  the 
city  and  composed  largely  of  farmers 
will  be  set  aside,  as  not  best  calculated 
to  return  a  fair  and  intelligent  verdict, 
and  a  panel  drawn  from  the  entire  dis- 
trict. U.  S.  V.  Standard  Oil  Co.  (D.  C. 
1009)   170  Fed.  988. 

An  indictment  is  not  invalid  because 
of  the  grand  jurors  being  drawn  from 
an  alleged  division  of  the  district,  and 
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not  from  the  entire  territory  within  the 
district,  where  no  prejudice  was  shown. 
U.  S.  V.  Chaires  (C.  C.  1889)  40  Fed. 
820,  823.  Nor  because  of  the  fact  that 
none  of  the  names  placed  in  the  jury 
box,  from  which  the  grand  jury  was 
drawn,  were  citizens  of  the  same  coonty 
in  which  defendants  resided,  and  in 
which  the  crime  is  alleged  to  have  been 
committed.  Id.  Nor  because  the  grand 
jurors  were  drawn  only  from  the  coun- 
ties constituting  the  division  of  the  dis- 
trict in  which  the  term  is  held.  U.  S. 
V.  Wan  Lee  (D.  C.  1890)  44  Fed.  707, 
708.  Or  were  drawn  from  a  district 
including,  but  larger  in  area  than,  the 
district  as  it  was  constituted  at  the 
time  the  offense  was  committed.  Mc- 
Kinney  v.  U.  S.  (1912)  199  Fed.  25, 117 
C.  C.  A.  403.  Nor,  in  case  of  an  in- 
dictment for  conspiracy  to  defraud  the 
government  of  money  appropriated  for 
harbor  improvements,  because  grand  ju- 
rors from  counties  where  the  improve- 
ments were  located,  and  who  were  pe- 
culiarly qualified  to  act  because  of  fa- 
miliarity with  such  improvements,  were 
excluded  from  the  jury  box,  where  such 
alleged  conspiracy  was  notorious  in  sach 
counties,  and  the  court  was  endeavoring 
to  secure  an  impartial  jury.  U.  S.  v. 
Greene  (D.  C.  1902)  113  Fed.  683.  A 
direction  in  the  venire  for  a  grand  jury 
that  it  shall  be  summoned  from  a  cer- 
tain part  of  the  district  is  not  in  con- 
flict with  Const.  Amend.  6,  providing 
that  in  all  criminal  prosecutions  the  ac- 
cused shall  enjoy  the  right  to  an  im- 
partial jury  in  the  state  and  district 
wherein  the  crime  shall  have  been  com- 
mitted. U.  S.  V.  Ayres  (D.  C.  1891) 
46  Fed.  651,  652. 

This  amendment  does  not  give  an  ac- 
cused the  right  to  be  tried  by  a  jprj 
composed  of  persons  representing  every 
locality  in  the  district,  but  secures  to 
him  only  the  right  to  a  trial  by  a  jury, 
every  member  of  which  is  a  resident  of 
the  territory  which  comprised  the  dis- 
trict at  the  time  the  offense  is  alleged  to 
have  been  committed.  V.  S.  v.  Peu- 
schel  (D.  C.  1902)  116  Fed.  642. 

That  a  state  comprising  a  single  jn- 
dicial  district  is  divided  into  two  di- 
visions does  not  prevent  the  drawing 
of  grand  and  petit  jurors  for  the  trial 
of  an  indictment  from  both  dirisions, 
irrespective  of  that  in  which  the  crime 
was  committed.  Barrett  v.  U.  S.  (1898) 
18  Sup.  Ct.  327,  329,  169  U.  S.  218,  42 
L.  Ed.  723. 

The  jurisdiction  of  a  district  court  is 
coextensive  with  the  territorial  area 
of  the  district,  and  unless  limitations 
are  found  in  congressional  acts  the 
right  to  draw  a  grand  jury  from  the 
district  as  a  whole  seems  to  be  un- 
questionable. Clement  v.  U.  S.  {D.  C 
1906)  149  Fed.  305,  308,  79  C.  C.  A. 
243,  certiorari  denied  (1907)  27  Sup. 
Ct.  795,  206  U.  S.  562,  51  L.  Ed.  11S9. 

When  a  judicial  district  has  been  es- 
tablished or  ascertained  by  law  a  jury 
may  lawfully  be  drawn  from  any  portion 
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of  the  territory  constituting  the  dis- 
trict, regardless  of  the  particular  sub- 
division thereof  in  which  for  convenience 
a  trial  may  be  had.  Billingsley  v.  U. 
S.  (1910)  178  Fed.  663,  101  C.  C.  A. 
465. 

It  will  be  presumed  in  the  absence  of 
an  order  to  the  contrary,  that  the  court 
required  the  drawing  of  jurors  from 
the  whole  district.  May  v.  U.  S.  (1912) 
19J)  Fed.  53,  117  C.  C.  A.  431. 

Under  Enabling  Act  Okl.  June  16, 
1906,  §  16,  as  amended  by  Act  March 

4,  1907,  f  1,  one  indicted  in  the  United 
States  court  for  a  district  of  the  Indian 
Territory  may  not  complain,  on  the 
tranpfer  of  the  prosecution  to  a  Dis- 
trict Court  of  the  United  States,  that 
the  jurors,  with  one  exception,  were 
drawn  from  the  part  of  the  district 
which  did  not  include  any  part  of  the 
old  district  of  the  Indian  Territory. 
PhiUips  V.  U.  S.  (1912)  201  Fed.  259, 
120  C.  C.  A.  149. 

Where,  prior  to  the  return  of  certain 
indictments,  the  District  Judge  ap- 
pointed a  jury  commissioner,  and  di- 
rected such  commissioner,  with  the 
clerk,  to  place  in  the  Uox  as  eligible 
for  jury  service  the  names  of  550  per- 
sons residing  in  the  eastern  division  of 
the  district,  directing  the  number  to 
be  drawn  from  each  county,  such  order 
was  not  objectionable  as  substituting 
the  discretion  of  the  judge  for  that  of 
the  commissioner,  nor  because  the  rep- 
resentation provided  in  the  order  was 
not  in  accordance  with  the  population 
of  such  counties.  U.  S.  v.  Merchants* 
&  Miners'  Transp.  Co.  (C.  C.  1911)  187 
Fed.  355. 

The  fact  that  the  court  directs  that 
grand  jurors  be  drawn  from  particular 
counties  does  not  disqualify  other  ju- 
rors from  other  counties,  whose  names 
are  in  the  jury  box.  U.  S.  v.  Greene 
(D.  C.  1902)  113  Fed.  683. 

Change  In  district.— A  petit  jury 

for  the  trial  of  federal  offenses  aris- 
ing in  Minnesota  might  be  properly 
summoned  from  any  portion  of  the 
state,  and  that  accused  was  not  en- 
dtled  to  a  jury  exclusively  summon- 
ed from  the  division  of  the  district  in 
which  he  was  triable.     Clement  v.  U. 

5.  (1906)  149  Fed.  305,  79  C.  C.  A. 
243,  writ  of  certiorari  denied  (1907) 
27  S.  Ct.  795,  206  U.  S.  562,  51  L.  Ed. 
1189. 

Acts  redividing  districts  did  not  re- 
quire that  jurors  drawn  for  service  in 
one  division  should  be  citizens  residing 
in  such  division,  it  being  sufficient  that 
they  resided  within  the  district.  Spen- 
cer V.  U.  S.  (1909)  160  Fed.  562,  95 
C.  C.  A.  60. 

An  act  changing  boundary  did  not  af- 
fect the  legal  identity  of  the  existing 
district  which  had  been  "previously  as- 
certained by  law"  within  the  meaning 
of  the  sixth  constitutional  amendment, 
nor  did  it  affect  the  jurisdiction  of  the 
courts  in  either  district  to  try  persons 


charged  with  having  previously  com- 
mitted crimes  in  such  district,  outside 
of  the  counties  transferred,  whose 
rights  under  such  amendment  could  be 
fully  protected  by  excluding  from  the 
jury  impaneled  any  person  called  who 
was  not  a  resident  of  the  district  as  it 
existed  prior  to  the  change  in  its 
boundary.  U.  S.  v.  Peuschel  (D.  C. 
1902)   116  Fed.  642. 

Where,  after  the  commission  of  an 
alleged  crime  in  a  federal  district,  the 
division  of  the  district  in  which  it  was 
committed  is  changed  by  the  creation 
of  a  new  division  therefrom,  the  dis- 
trict as  "previously  ascertained  by 
law,"  within  the  meaning  of  the  sixth 
constitutional  amendment,  which  con- 
stitutes the  vicinage  from  which  the 
jury  must  be  drawn  for  the  trial  of  the 
accused,  comprises  the  division  as  it 
stood  before  the  change.  U.  S.  v. 
Greene  (D.  C.  1906)  146  Fed.  776. 

Plea  to  indictments— A  plea  to  an  in- 
dictment that  the  jurors  were  drawn 
from  an  alleged  division  of  the  district, 
nnd  not  from  the  entire  territory  within 
the  district,  is  bad,  as  there  is  no  in- 
jury or  prejudice  averred.  U.  S.  v. 
Chaires  (C.  C.  1889)  40  Fed.  820.  A 
plea  is  also  bad  which  set  forth  that 
defendants  are  and  were  citizens  of  L. 
county,  in  said  district;  that  the  of- 
fense charged  was  Committed,  if  at  all, 
in  said  L.  county;  and  that  none  of  the 
names  placed  in  the  jury  box  from 
which  the  grand  jury  was  drawn  were 
citizens  of  said  L.  county.    Id. 

A  plea  in  abatement  for  alleged  ir- 
regularity in  drawing  grand  jurors  was 
properly  overruled  when  not  filed  un- 
til 14  days  after  the  beginning  of  the 
term  and  5  days  after  the  return  of  the 
indictment,  where  no  want  of  knowl- 
edge of  the  threatened  prosecution,  nor 
any  reason  why  objection  was  not 
made  earlier,  nor  any  facts  showing 
prejudice  was  alleged.  Agnew  v.  U.  S. 
(1897)  17  Sup.  Ct.  235,  237,  165  U.  S. 
36,  41  L.  Ed.  624. 

Harmless  Irregularities.— In  drawing 
a  special  grand  jury  in  a  federal  Cir- 
cuit Court  in  Kentucky,  the  clerk,  for 
the  purpose  of  distributing  the  jurors 
as  evenly  as  possible  between  the  sev- 
eral counties  from  which  they  were 
drawn,  followed  the  method  of  nreject- 
ing  the  names  of  all  jurors  drawn  who 
resided  in  a  particular  county  after  the 
desired  number  from  such  county  had 
been  drawn,  continuing  the  drawing  un- 
til the  desired  number  had  been  drawn 
from  each  county.  Held,  that  the 
mode  pursued  by  the  clerk  was,  at 
most,  irregular,  and  not  prejudicial,  and 
not  such  a  plain  error  as  would  be  no- 
ticed by  the  Circuit  Court  of  Appeals 
in  the  absence  of  an  assignment  of  er- 
ror thereon.  Steers  v.  U.  S.  (1911) 
192  Fed.  1,  112  C.  C.  A.  423. 

An  order  of  a  federal  trial  judge  di- 
recting the  jury  commissioners  to  place 
in  the  jury   box  a  certain  number  of 
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names  from  the  different  counties  com-  within  the  district,   the  fact  that  the  i 

prising  the  district,  while  not  expressly  grand  jury  is  sworn  to  inquire  into  of-  ! 

authorized  by  statute,  was  not  so  ir-  fenses  committed  within  that  division 

regular  or  erroneous  that  prejudice  to  only  in  which  the  court  is  sitting  does 

a    party    can    be    predicated    thereon.  not  avoid  an  indictment  for  an  offense     ' 

Merchants'  &  Miners'  Transp.  Co.  v.  U.  committed  within  that  division.    U^  S. 

S.  (1912)  199  Fed.  902.  ▼•  Wan  Lee  (D.  O.  1890)  44  Fed.  707, 
Assuming  that  the  jurisdiction  of  the  Cited     without    definite    applicatioi, 

district  court  for  the  district  of  Wash-  U.  S.  v.  Reed  (C.  C.  1852)  Fed.  Ca*. 

ington  extends  to  all  crimes  committed  No.  16,134. 

§  1255.  (Jud.  Code,  §  278.)     Race  or  color  not  to  exclude. 

No  citizen  possessing  all  other  qualifications  which  are  or  may 
be  prescribed  by  law  shall  be  disqualified  for  service  as  grand  or 
petit  juror  in  any  court  of  the  United  States  on  account  of  race, 
color,  or  previous  condition  of  servitude. 

Act  June  30,  1879,  c.  52,  §  2,  21  Stat.  43.    Act  March  3,  1911,  c.  231,  §  278. 
36  Stat.  1165. 

Notes  of  Decisions 

Decisions  of  United  States  Supreme      on  account  of  race,  color,  etc.,  by  the 

.  Court.— The  Court  of  Criminal  Appeals      manner   of    selecting    the    grand  jury 

is  bound  by  the  decisions  of  the  United      which  indicted  him.    -Jackson  v.  State 

States  Supreme  Court  in  determining       (Tex.  Cr.  App.  1911)  139  S.  W.  1156. 

whether  a  negro  was  denied  any  right 

§  1256.  (Jud.  Code,  §  279.)     Venire,  how  issued  and  served. 

Writs  of  venire  facias,  when  directed  by  the  court,  shall  issue 
from  the  clerk's  office,  and  shall  be  served  and  returned  by  the 
marshal  in  person,  or  by  his  deputy;  or,  in  case  the  marshal  or 
his  deputy  is  not  an  indifferent  person,  or  is  interested  in  tlie  event 
of  the  cause,  by  such  fit  person  as  may  be  specially  appointed  for 
that  purpose  by  the  court,  who  shall  administer  to  him  an  oath  that 
he  will  truly  and  impartially  serve  and  return  the  writ.  Any  person 
named  in  such  writ  who  resides  elsewhere  than  at  the  place  at  which 
the  court  is  held,  shall  be  served  by  the  marshal  mailing  a  copy 
thereof  to  such  person  commanding  him  to  attend  as  a  juror  at  a  time 
and  place  designated  therein,  which  copy  shall  be  registered  and  de- 
posited in  the  post  office  addressed  to  such  person  at  his  usual  post- 
office  address.  And  the  receipt  of  the  person  so  addressed  for  such 
registered  copy  shall  be  regarded  as  personal  service  of  such  writ 
upon  such  person,  and  no  mileage  shall  be  allowed  for  the  service 
of  such  person.  The  postage  and  registry  fee  shall  be  paid  by  the 
marshal  and  allowed  him  in  the  settlement  of  his  accounts. 
R.  S.  §  803.    Act  March  3,  1911,  c.  231,  §  279,  36  Stat.  1165. 

Htites  of  Decisions 

History  of  statute.— This  is  only  a  the  act  of  1789  (1  Stat  73),  and  is 
re-enactment  of  provisions  of  earlier  case  of  a  deficiency  of  jurors  it  is  corn- 
statutes.  U.  S.  V.  Richardson  (C.  C.  petent  for  the  court,  during  the  term 
1886)  28  Fed.  61,  69.  to   order   a   second   venire.     U.  S.  v. 

issuance    of    venire    and    necessity  ^^^fS^"^  ^^'  ^'  ^^^^  ^^^'  ^*^  ^^ 

tlierefor.— A  writ  of  venire  facias,  or  a  1^.74ib. 

process  in  the  nature  of  that  writ,  is  Where  court  was  held  in  remote  and 

indispensably  necessary  for  the  bring-  sparsely  settled  district,  and  only  fire 

ing  together  a  grand  jury.     Clawson  v.  o^   the  regular   venire   appeared,  held, 

U.  S.  (1885)  5  Sup.  Ct.  949,  950,  114  that  it  was  within  the  court's  discretion 

U    S    477    29  L    Ed    179*    U     S.   v.  to  order  a  special  venire.    Campbell  t. 

Antz'(C.  C.  1883)  16  Fed.  119,'  122.  U.  S.   (1915)  221  Fed.  186,  136  C.  C 

It  is  no  objection  to  the  verdict  that  -A..  602. 
the  venire  was  issued  and  served  be-  Under  Act  Aug.  8,  1846  (9  Stat  73, 
fore  the  indictment  was  returned,  §  3),  providing  that  no  grand  jury  shall 
where  the  panel  was  returned  for  the  be  summoned  in  the  federal  courts  ex- 
trial  of  all  causes  pending  at  the  term.  cept  upon  an  order  for  a  venire,  to  be 
U.  S.  V.  Cornell  (C.  C.  1820)  Fed.  Cas.  made  by  a  judge,  a  venire  should  be  ie- 
No.  14,868.  sued  by  the  clerk  of  the  court,  in  pur- 
Act  July  20,  1840  (5  Stat.  394),  has  suance  of  the  order.  A  verbal  order 
changed  the  method  of  obtaining  juries  given  by  a  judge  to  the  clerk  in  such 
practiced  in  the  federal  courts  under  case  is  sufficient,  though  no  order  be 
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filed  or  entered  of  record.  The  omis- 
sion to  issue  a  venire  in  such  case,  if 
a  ground  of  challenge  to  the  array,  and 
if  taken  advantage  of  at  the  proper 
time,  is  fatal  to  the  panel  U.  S.  v. 
Reed  (C.  C.  1852)  Fed.  Oas.  No.  16,- 
134.  But  if  not  a  ground  of  challenge, 
or  if  the  time  for  making  the  challenge 
be  passed,  it  is  only  a  ground  for  a 
motion  to  set  aside  the  panel  for  cause. 
Id.  The  mere  omission,  however,  to 
issue  the  venire,  is  not  such  cause, 
where  the  application  is  addressed  to 
the  sound  discretion  of  the  court.  Id. 
In  the  absence  of  statutory  regula- 
tion, a  district  court  of  Colorado,  when 
sitting  for  the  trial  of  causes  arising 
under  the  constitution  and  laws  of  the 
United  States,  may  cause  jurors  to  be 
summoned  from  the  body  of  the  dis- 
trict under  an  open  venire  directed  to 
the  marshal,  and  the  marshal  may  law- 
fully serve  such  venire.  Beery  v.  U.  S. 
(1873)  2  Colo.  186. 

Requisites  and  sufficiency  of  venire.— 
A  grand  jury  venire  was  not  illegal  be- 
cause the  names  of  the  jurors  were 
attached  thereto  instead  of  being  in- 
serted in  the  body  thereof.  May  v.  U. 
S.  (1912)  199  Fed.  53,  117  O.  C.  A. 
431. 

If  a  juror  is  wrongly  named  on  the 
panel  he  cannot  be  sworn.  U.  S.  v. 
WUson  (C.  C.  1830)  Fed.  Cas.  No.  16,- 
730. 

The  middle  letter  of  a  name  is  not 
regarded  in  New  York,  as  an  essential 
part  of  the  name,  and  a  mistake  there- 
in is  no  ground  of  objection  to  the  ju- 
ror, where  his  residence  and  occupa- 
tion have  been  correctly  given,  and 
there  is  no  claim  that  the  prisoner  has 
been  misled,  or  that  there  is  any  other 
person  having  the  name  on  the  ballot 
than  the  juror  in  court.  U.  S.  v.  Mat- 
thews (C.  C.  1843)  Fed.  Cas,  No.  15,- 
741a.  But  the  ftill  Christian  name  is 
an  essential  component  in  the  name  of 
a  juror,  and  a  ballot  or  panel  giving 
only  an  initial  letter  is  insufficient  and 
constitutes  ground  of  challenge  where 
the  local  law,  as  in  New  York,  requires 
the  jury  ballots  to  contain  the  names, 
additions,  and  place  of  residence  of  the 
jurors.    Id. 

A  paper  purporting  to  be  a  venire 
facias  is  irregular  when  it  is  addressed 
to  the  "marshal  of  the  district  of  Lou- 
isiana," when  there  was  no  such  offi- 
cer, and  when  the  title  of  the  execu- 
tive officer  of  the  court  is  "the  mar- 
shal of  the  eastern  district  of  Louisi- 
ana." U.  S.  V.  Antz  (C.  C.  1883)  16 
Fed.  119,  Such  a  paper,  tested  in  the 
name  of  the  deputy  clerk,  was  neither 
writ  nor  process;  the  statute  of  con- 
gress providing  that  all  writs  and  pro- 


cesses issuing  from  a  circuit  court 
shall  bear  teste  of  the  chief  justice  of 
the  United  States.  It  was  not  a  writ 
of  venire  facias,  nor  any  process  in  the 
nature  of  that  writ    Id. 

Effect  of  Irregularity  on  Indictment.-*- 

Where  an  order  was  made  and  entered, 
requiring  the  clerk  and  jury  commis- 
sioner to  draw  jurors  for  the  succeed- 
ing term,  an  indictment  returned  by  a 
grand  jury  at  such  succeeding  term 
was  not  invalid  because  of  failure  to 
enter  an  order  directing  the  issuance  of 
a  writ  of  venire  facias.  Breese  v.  U. 
S.  (1913)  203  Fed.  824,  122  C.  C.  A 
142,  affirming  order  U.  S.  v.  Breese  (D. 
C.  1908)  172  Fed.  761. 

Irregularities  in  the  summoning  of 
grand  jurors  do  not  entitle  a  party  in- 
dicted, as  matter  of  law,  to  avoid  the 
indictment  TJ.  S.  v.  Tallman  (C.  O. 
1872)  Fed.  Cas.  No.  16,429. 

An  indictment  will  not  be  quashed  on 
the  ground  that  no  venire  facias  was 
issued  by  the  clerk,  nor  filed  in  the 
clerk's  office  for  the  Eastern  division 
of  the  Southern  district  of  Georgia, 
until  after  the  persons  whose  names 
were  drawn  had  been  summoned,  where 
it  is  not  denied  that  a  venire  facias  was 
issued  by  a  deputy  clerk  of  the  court 
having  his  residence  in  the  Western 
division.  U.  S.  v.  Greene  (D.  C.  1902) 
113  Fed.  683. 

Number  of  Jurors  to  be  summoned^— 

The  courts  may  direct  any  number  of 
jurors  to  be  summoned  in  view  of  the 
particular  circumstances  under  .  which 
the  venire  is  issued.  U.  S.  v.  Insur- 
gents (C.  C.  1795)  Fed.  Cas.  No.  15,- 
443;  Same  v.  Fries  (C.  C.  1799)  Fed. 
Cas.  No.  5,126,  3  Dall.  515,  516,  1  L. 
Ed,  701;  Same  v.  Gardner  (C.  C.  1873) 
Fed.  Cas.  No.  15,187. 

Act  Sept  24,  1789,  c.  20,  §  29,  1  Stat 
88  (1  Story's  Laws,  63),  in  referring  to 
the  laws  of  the  states  in  relation  to 
juries,  applies  only  to  the  mode  of  se- 
lecting them,  and  not  to  the  .number  to 
be  summoned.  The  circuit  courts  are 
bound  to  follow  the  laws  of  the  re- 
spective states  in  which  they  are  held, 
in  the  mode  of  forming  the  juries,  and 
in  determining  upon  their  qualifica- 
tions; but  the  laws  of  the  several 
states  do  not  regulate  the  courts  of  the 
United  States  in  the  number  to  be  sum- 
moned; upon  this  subject,  they  are 
governed  by  the  rules  of  the  common 
law.  U.  S.  V.  Dow  (C.  C.  1840)  Fed. 
Cas.  No.  14,990,  cited  in  Same  v.  Rich- 
ardson (C.  C.  1886)  28  Fed.  69. 

Cited  witliout  definite  application, 
Agnew  V.  U.  S.  (1897)  17  Sup.  Ct  235, 
238,  165  U.  S.  36,  41  L.  Ed.  624. 

§  1257.  (Jud.  Code,  §  280.)     Talesmen  for  petit  juries. 

When,  from  challenges  or  otherwise,  there  is  not  a  petit  jury 
to  determine  any  civil  or  criminal  cause,  the  marshal  or  his  dep- 
uty shall,  by  order  of  the  court  in  which  such  defect  of  jurors 
happens,  return  jurymen  from  the  bystanders  sufficient  to  complete 
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the  panel;  and  when  the  marshal  or  his  deputy  is  disqualified  as 
aforesaid,  jurors  may  be  so  returned  by  such  disinterested  person  as 
the  court  may  appoint,  and  such  person  shall  be  sworn,  as  provided 
in  the  preceding  section. 

R.  S.  §  804.     Act  March  3,  1911,  c.  231,  §  280,  36  Stat  1165. 

Nates  of  Deoisiojui 


Repeal  of  statute  and  statutory  right 
to  summon  talesmen^-Act  June  30, 
1879,  c.  52,  §  2,  does  not  aflfect  the  pow- 
er of  the  court  to  call  in  talesmen  to 
supply  a  deficiency  in  the  panel.  Love- 
joy  V.  U.  S.  (1888)  9  Sup.  Ct  57,  58, 
128  U.  S.  171,  32  L.  JJd.  389.  Such  act 
must  be  construed  in  connection  with 
this  section,  and  when  this  is  done  ju- 
rors may  be  summoned  from  bystand- 
ers during  any  current  term  to  com- 
plete the  necessary  panels.  U.  S.  v. 
Munford  (C.  C.  1883)  16  Fed.  164, 
167. 

R.  S.  §  804,  embodied  herein,  was 
neither  expressly  nor  by  implication  re- 
pealed by  Act  June  30,  1879,  c.  52,  § 
2,  21  Stat  43;  nor  did  that  act  "touch 
the  power  of  the  court  whenever,  at 
the  time  of  forming  a  jury  to  try  a 
particular  case,  the  panel  of  jurors 
previously  summoned  according  to  law 
is  found  for  any  reason  to  have  been 
exhausted,  call  in  talesmen  from  the 
bystanders  to  supply  the  deficiency. 
Lovejoy  v.  U.  S.  (1888)  9  S.  Ct.  57,  128 
U.  S.  171,  173,  32  L.  Ed.  389;  St. 
Clair  V.  Same  (1894)  14  Sup.  Ct.  1002, 
154  U.  S.  134,  38  L.  Ed.  936.  Adher- 
ing to  what  was  said  in  Pointer's  Case, 
that  an^'  system  for  the  impaneling  of 
a  jury  that  prevents  or  embarrasses  the 
full,  unrestricted  exercise  by  the  ac- 
cused of  his  right  of  peremptory  chal- 
lenge, must  be  condemned,  we  hold 
that  the  rule  adopted  by  the  court  be- 
low is  not  inconsistent  with  any  set- 
tled priiici^le  of  criminal  law,  nor  does 
it  interfere  with  the  selection  of  impar- 
tial juries.  St.  Clair  v.  U.  S.  (1894) 
14  S.  Ct.  1002,  154  U.  S.  134,  146, 
147,  38  L.  Ed.  936.  By  rule  63  of  the 
court  below  it  is  provided  that  "in  all 
criminal  trials  the  designation,  impan- 
eling, and  challenging  of  jurors  shall 
ronform  to  the  laws  of  this  state  ex- 
isting at  the  time,  except  as  otherwise 
provided  by  acts  of  Congress  or  the 
rules  of  this  court;  but  a  juror  shall  be 
challenged,  or  accepted  and  sworn,  in 
the  case  as  soon  as  his  examination  is 
completed,  and  before  the  examinati6n 
of  another  juror."  This  rule  was  en- 
forced at  the  trial  of  this  case.     Aft- 


er the  first  juror  was  examined  as  to 
his  qualifications,  the  court  announced 
that  he  must  be  sworn  to  try  the 
case,  unless  challenged  by  one  party  or 
the  other,  the  accused  claimmg  the 
right  to  examine  all  the  jurors  as  to 
their  qualifications  before  being  re- 
quired to  exerdse  his  privilege  of  per- 
emptory challenge  as  to  any  of  them. 
Id. 

Where,  after  the  discharge  of  the  trial 
jury  for  the  term,  an  indictment  is 
found,  a  venire  may  issue  for  jurors 
for  the  trial  thereof,  and  if  the  list  be 
exhausted  talesmen  may  be  then  named 
St  Clair  v.  U.  S.  (1894)  14  Sup.  Ct 
1002.  1007,  154  U.  S.  134,  38  L.  Ed. 
936. 

A  tales  may  be  awarded,  in  a  case 
marked  for  trial  by  special  jury.  Anon- 
ymous (C.  C.  1797)  Fed.  Cas.  Xo.  413, 
2  Dall.  382,  1  L.  Ed.  425. 

When,  from  challenges  or  otherwise, 
there  is  not  a  petit  jury  to  determine 
any  cause,  the  court  may  direct  the 
marshal  to  fill  the  panel  from  the  by- 
standers. U.  S.  V.  Rose  (C.  C.  1S81)  6 
Fed.  136. 

This  section  was  not  repealed  by 
Act  June  30,  1879,  c.  52,  21  Stat  43, 
and  therefore,  when  from  challenise  or 
otherwise,  there  is  not  a  full  petit  jury 
to  determine  any  cause  the  court  may 
direct  the  marshal  to  the  panel  from 
bystanders.  U.  S.  v.  Rose  (C.  C.  1881) 
6  Fed.  136;  Same  v.  Merchants'  & 
Miners'  Transp.  Co.  (C.  C.  lOlI)  187 
B^ed.  355.  Without  names  being  placed 
in  the  jury  box  and  draxni  in  the  regu- 
lar way.  U.  S.  V.  Eagan  (G.  C.  1887) 
30  Fed.  608,  610. 

"Bystanders."— Persons  may  be  ac- 
cepted as  ^'bystanders"  after  exhaus- 
tion of  the  panel,  though  not  present 
when  summoned  by  the  marshal,  where 
they  appear  at  the  time  they  are  re- 
turned as  present,  and  their  names  are 
placed  on  the  panel,  and  their  ballots 
in  the  wheel.  U.  S.  v.  Ixiughery  (CJ. 
C.  1876)  Fed.  Cas.  No.  15,631. 

Cited  without  definite  applieatlos, 
Agnew  v.  U.  S.  (1897)  17  Sup.  Ct 
235,  238,  165  U.  S.  36,  41  L.  Ed.  624. 


§  1258.  (Jud.  Code,  §  281.)     Special  juries. 

When  special  juries  are  ordered  in  any  district  court,  they  shall 
be  returned  by  the  marshal  in  the  same  manner  and  form  as  is 
required  in  such  cases  by  the  laws  of  the  several  States. 
R.  S.  f  805.    Act  March  3,  1911,  c.  231,  §  281,  36  Stat.  1165. 

Nates  of  Deoisiona 

Loss  of  special  ]ury  llst^As  to  prop-         Cited    without    definite    applteatioa, 
er   practice   in   case   of  a  loss   by    the       Steers  v.  U.  S.  (1911)  192  Fed.  1,  112 
marshal  of  a  special  jury  list  struck  by       0.  C.  A.  423. 
the  parties,  see  Hall  v.  Perott  (0.  0. 
1830)  Fed.  Cas.  No.  5,942. 
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§  1259.  (Jud.  Code,  §  282.)     Number  of  grand  jurors. 

Every  grand  jury  impaneled  before  any  district  court  shall  con- 
sist of  not  less  than  sixteen  nor  more  than  twenty-three  persons. 
If  of  the  persons  summoned  less  than  sixteen  attend,  they  shall 
be  placed  on  the  grand  jury,  and  the  court  shall  order  the  marshal  to 
summon,  either  immediately  or  for  a  day  fixed,  from  the  body  of  the 
district,  and  not  from  the  bystanders,  a  sufficient  number  of  persons 
to  complete  the  grand  jury.  And  whenever  a  challenge  to  a  grand 
juror  is  allowed,  and  there  are  not  in  attendance  other  jurors  suffi- 
cient to  complete  the  grand  jury,  the  court  shall  make  a  like  order 
to  the  marshal  to  summon  a  sufficient  number  of  persons  for  that 
purpose. 

R.  S.  I  808.    Act  March  8,  1911,  c.  231,  |  282,  36  SUt.  1165. 

Notos  o>f  Deoisions 


Repeal  of  statute^-R.  S.  {  808,  em- 
bodied herein,  was  not  repealed  by  Act 
June  30,  1879,  c.  52,  21  Stat.  43.  U. 
S.  V.  Eagan  (C.  C.  1887)  30  Fed.  608, 
611;  Same  v.  Merchants*  &  Miners* 
Transp.  Co.  (C.  C.  1911)  187  Fed. 
355. 

Number  of  grand  Jurors  to  be  sum- 

monedd^^ougress  does  not  fix  the  num- 
ber of  the  panel  of  jurors  to  be  sum- 
moned for  the  trial  of  civil  causes. 
Pu1]man*s  Palace  Car  Co.  v.  Harkins 
(1893)  55  Fed.  932,  935,  5  C.  C.  A. 
326. 

The  act  of  1911  does  not  provide  ei- 
ther an  express  or  implied  inhibition 
against  summoning  more  than  23  ve- 
niremen to  form  a  grand  jury;  and 
hence  the  number  to  be  summoned  is 
governed  by  the  common  law,  under 
which  the  court  is  authorized  to  sum- 
mon more  than  23,  in  its  discretion. 
U.  S.  V.  Breeding  (D.  C.  1913)  207 
Fed.  645. 

Summoning  of  additional  grand  Ju- 
rors.^—Under  this  section  the  court  has 
the  right  to  determine  of  how  many 
persons,  up  to  23,  the  grand  jury  shall 
consist;  but  if  more  than  16  and  less 
than  the  number  ordered  attend  under 
the  first  venire,  and  the  court  sees  fit 
to  require  an  additional  number  to 
make  up  the  full  panel,  as  first  order- 
ed, the  deficiency  must  be  supplied  by 
ordering  additional  names  to  be  drawn 
from  the  wheel,  and  not  by  directing 
the  marshal  to  select  the  additional  ju- 
rors from  the  body  of  the  district,  or 
from  particular  localities  of  the  dis- 
trict. V.  S.  V.  Eagan  (C.  C.  1887)  30 
Fed.  608. 

That  the  court  directed  the  summon- 
ing of  additional  grand  jurors,  although 
there  were  a  sufficient  number  impan- 
eled and  sworn  at  the  time  to  consti- 
tute a  legal  grand  jury,  is  not  an  ob- 
jection to  the  legality  of  the  panel.  U. 
S.  V.  Nevin  (D.  C.  1912)  199  Fed.  831. 

Grand  Juries  in  territories^— The  pro- 
vision fixing  the  number  of  grand  ju- 
rors in  the  federal  District  and  Circuit 
Courts,  does  not  apply  to  territorial 
courts.    U.  S.  y.  Haskell  (D.  C.  1909) 


109  Fed.  449.  It  follows:  That  the 
United  States  court  at  Muskogee,  Ind. 
T.,  had  no  power  to  impanel  a  grand 
jury,  as  no  such  power  was  given  by 
the  act  creating  it.  Ex  parte  Farley 
(C.  C.  1889)  40  Fed.  66.  That  an  in- 
dictment for  bigamy  under  section  5352 
may  be  found  in  a  territorial  district 
court  of  Utah  by  a  grand  jury  of  15  per- 
sons, impaneled  pursuant  to  the  laws  of 
that  territory.  Reynolds  v.  U.  S.  (1878) 
98  U.  S.  145,  153,  25  L.  Ed.  244.  That 
the  impaneling  of  grand  jurors  in  Alaska 
is  governed  by  the  territorial  laws. 
Jackson  v.  U.  S.  (1900)  102  Fed.  473, 
477,  42  C.  C.  A.  452.  And  that  under 
Mansf.  Dig.  Ark.  §  3991  (Ind.  T.  Ann. 
St.  1899,  §  2601),  a  grand  jury  to  deal 
with  a  crime  committed  in  the  Indian 
Territory  prior  to  statehood  must  con- 
sist of  no  more  nor  less  than  16  men. 
U.  S.  V.  London  (D.  C.  1909)  176  Fed. 
976. 

Deliberations  of  grand  Jury.»Where 

the  record  shows  that  the  grand  jury 
found  the  bill  of  indictment  on  their 
oaths,  the  intendment  and  legal  effect 
and  presumption  is  that  it  was  found 
on  proper  evidence,  with  due  delibera- 
tion, and  by  the  concurrence  of  12  of 
their  number.  U.  S.  v.  Wilson  (C.  C. 
1855)  Fed.  Cas.  No.  16,737. 

Effect  of  Irregularity  on  Indictment.^ 

See  notes  under  sections  1685  and  1691, 
post. 

Second  indict ment^A  federal  grand 
jury  sitting  in  California  has  jurisdic- 
tion to  return  a  second  indictment  for 
'  the  same  offense  on  it  being  discovered 
that  the  first  is  defective.  Thompson 
V.  U.  S.  (1913)  202  Fed.  401,  120  C. 
C.  A.  575,  47  L.  R.  A.  (N.  S.)  206. 

Cited     without    definite    application, 

Agnew  V.  U.  S.  (1S97)  17  Sup.  Ct.  235, 
238,  165  U.  S.  36,  41  L.  Ed.  624; 
Downes  v.  Bidwell  (1901)  21  Sup.  Ct. 
770.  780,  182  U.  S.  244,  45  L.  Ed.  1088; 
Mclnerney  v.  U.  S.  (1906)  147  Fed. 
183.  77  C.  C.  A.  411;  Hallock  v.  Same 
(1911)  185  Fed.  417,  107  C.  C.  A.  487, 
certiorari  d*^nied  (1011)  31  Sup.  Ct.  717, 
220  U.  S.  613,  55  L.  Ed.  010:  U.  S.  v. 
Lewis  (D.  C.  1911)  192  Fed.  633. 
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§  1260.  (Jud.  Code,  §  283.)     Foreman  of  grand  jury. 

From  the  persons  summoned  and  accepted  as  grand  jurors,  the 
court  shall  appoint  the  foreman,  who  shall  have  power  to  admin- 
ister oaths  and  affirmations  to  witnesses  appearing  before  the 
grand  jury. 

R.  S.  f  809.    Act  March  3,  1011,  c.  231,  §  283,  36  Stat  1165. 

Notes  of  Deoiflioiui 

Foreman  of  grand  Jury.»The  fact  pointed  in  his  place,  does  not  invafidate 
that  the  foreman  of  a  grand  jury  is  re-  the  jury.  U.  S.  v.  Belvin  (G.  G.  1891) 
lieved   from   serving,   and   another  ap-      46  Fed.  381. 

§  1261.  (Jud.  Code,  §  284.)     Grand  juries,  when  summoned. 

No  grand  jury  shall  be  summoned  to  attend  any  district  court 
unless  the  judge  thereof,  in  his  own  discretion  or  upon  a  notifi- 
cation by  the  district  attorney  that  such  jury  will  be  needed,  orders 
a  venire  to  issue  therefor.  If  the  United  States  attorney  for  any  dis- 
trict which  has  a  city  or  borough  containing  at  least  three  hundred 
thousand  inhabitants  shall  certify  in  writing  to  the  district  judge,  or 
the  senior  district  judge  of  the  district,  that  the  exigencies  of  the 
public  service  require  it,  the  judge  may,  in  his  discretion,  also  order  a 
venire  to  issue  for  a  second  grand  jury.  And  said  court  may  in  term 
order  a  grand  jury  to  be  summoned  at  such  time,  and  to  serve  such 
time  as  it  may  direct,  whenever,  in  its  judgment,  it  may  be  proper  to 
do  so.  But  nothing  herein  shall  operate  to  extend  beyond  the  time 
permitted  by  law  the  imprisonment  before  indictment  found  of  a 
person  accused  of  a  crime  or  offense,  or  the  time  during  which  a 
person  so  accused  may  be  held  under  recognizance  before  indictment 
found. 


R.  S,  §  810.     Act  March  28,  1910,  c.  134,  36  Stat.  267. 
1911,  c  231,  §  284,  36  Stat.  1165. 

Notes  of  Deoisiona 


Act  March  8, 


Operation  of  statute.— This  section 
(formerly  R.  S.  §  810)  has  reference 
only  to  United  States  circuit  and  dis- 
trict courts  and  the  federal  court  cre- 
ated by  Act  March  1,  18S9,  to  sit  at 
Muskogee,  Indian  Territory,  had  no 
power  to  call  a  grand  jury.  Ex  parte 
l^^arley  (C.  C.  1889)  40  Fed.  66.  70. 

This  section  is  not  in  conflict  with  R. 
S.  §  817,  providing  for  juries  for  the 
district  court  sitting  in  the  western 
district  of  South  Carolina,  and  a  judge 
of  that  court  may  in  his  discretion  sum- 
mon a  jury  as  provided  by  this  section. 
McDowell  V.  U.  S.  (1895)  16  Sup.  Ct 
m,  113,  159  U.  S.  596,  40  L.  Ed.  271. 

Under  this  section,  a  grand  jury  im- 
paneled at  the  September  term  could 
by  order  of  court  be  authorized  to  sit 
during  the  October  term.  U.  S.  v.  Rock- 
efeller (D.  C.  1914)  221  Fed.  462. 

Right   to   summon   grand  Jury.»The 

immediate  purpose  of  the  last  provision 
of  this  section  was  to  do  away  with  a 
grand  jury  at  every  term  of  court,  and 
to  leave  it  diseretionarv  with  the  judg- 
es whether  and  when  a  grand  jury 
should  be  convened.  U.  S.  v.  Antz  (C. 
C.  1883)  16  Fed.  119,  123. 

A  grand  jury  may  be  summoned  and 
impaneled  during  a  regular  term,  with- 
out thp  onlling  of  a  special  term  of  the 
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court    U.  S.  V.  Louisville  &  N.  R.  Ca 
(D.  C.  1910)  177  Fed.  780. 

Order  for  Issuance  of  venire.— An  or- 
der for  a  federal  grand  jury  need  not 
state  for  what  time  it  is  to  serve.  U. 
S.  V.  Lewis  (D.  C.  1911)  192  Fed.  633. 
It  may  be  verbal,  though  no  order  be 
filed  or  entered  of  record.  U.  S.  v.  Reed 
(0.  C.  1852)   Fed.  Cas.  No.  16,134. 

It  is  no  objection  to  an  IndictmeDt 
found  in  a  federal  district  court  that 
the  order  for  the  grand  jury  was  made 
for  the  district  court  alone  and  did  not 
summon  the  jurors  for  service  in  both 
the  District  and  Circuit  Courts.  U.  S. 
V.  Lewis  (D.  C.  1911)  192  Fed.  63a 

A  venire  of  jurors  may  be  drawn  and 
summoned  without  designating  them  as 
grand  or  petit  jurors,  and  a  grand  jury 
may  be  selected  therefrom  where  socb 
is  the  state  practice.  U.  S.  v.  Breeae 
(D.  C.  1909)   172  Fed.  765. 

Objections.— An  objection  to  the  le- 
gality of  the  organization  of  a  grand 
jury  being  a  matter  of  law  arising  on 
the  record  ia  properly  raised  by  a  mo- 
tion in  arrest  of  judgment.  U.  S.  v. 
London  (D.  C.  1909)  176  Fed.  976. 

Cited  without  definite  applicttloi, 
U.  S.  V.  MiUer  (C.  C.  1911)  187  Fed. 
369;  Same  v.  Breeding  (D.  C  1918) 
207  Fed.  645.  647. 
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§  1262.  (Jud.  Code,  §  285.)     Discharge  of  grand  juries. 

The  district  courts,  the  district  courts  of  the  Territories,  and 
the  Supreme  Court  of  the  District  of  Columbia  may  discharge 
their  grand  juries  whenever  they  deem  a  continuance  of  the  sessions 
of  such  juries  unnecessary. 

R.  S.  I  811.    Act  March  3,  1911,  c  231,  {  285,  36  Stat  1166. 

Notes  of  Deoisioni 


Discharge  of  grand  ]ury^-A  grand 
jury  can  be  discharged  only  by  direct 
order  of  the  court  or  by  the  final  ad- 
journment of  the  court  for  the  term 
for  which  the  jury  is  impaneled.  Jones 
V.  U.  S.  (1908)  162  Fed.  417,  89  C.  C. 
A.  303,  writ  of  certiorari  denied  (1908) 
29  S.  Ct  685,  212  U.  S.  576,  53  L.  Ed. 
657.  The  improper  discharge  of  a 
grand  juror  will  not  vitiate  an  indict- 
ment, if  the  number  necessary  to  find 
the  indictment  remained.    Id. 

As  to  excusing  or  discharging  individ- 
ual grand  jurors,  see  note  under  § 
1252,  ante. 

Right  of  grand  jury  to  meet  and  ad- 
Joorn^— In  the  absence  of  an  order  of 


court,  the  grand  jury  may  meet  and 
adjourn  on  its  own  motion,  and  may 
lawfully  proceed  in  the  performance  of 
its  duties  while  in  existence,  whether 
the  court  is  in  session  or  not.  Jones 
V.  U.  S.  (1908)  162  Fed.  417,  89  C.  O. 
A.  303,  writ  of  certiorari  denied  (1908) 
29  S.  Ct.  685,  212  U.  S.  576,  53  L.  Ed. 
657. 

Recall  of  grand  jury^— The  grand 
jury,  unless  discharged,  continues  to 
exist  until  the  end  of  the  term,  and, 
though  relieved  provisionally,  may  be 
recalled.  U.  S.  v.  Philadelphia  &  R. 
Ry.  Co.  (D.  C.  1915)  227  Fed.  206. 


§  1263.  (Jud.  Code,  §  286.)     Jurors  not  to  serve  more  than  once  a 
year. 

No  person  shall  serve  as  a  petit  juror  in  any  district  court  more 
than  one  term  in  a  year;  and  it  shall  be  sufficient  cause  of  chal- 
lenge to  any  juror  called  to  be  sworn  in  any  cause  that  he  has 
been  summoned  and  attended  said  court  as  a  juror  at  any  term  of 
said  court  held  within  one  year  prior  to  the  time  of  such  challenge. 

R.  S.  §  812.     Act  June  30,  1879,  c.  52,  §  2,  21  Stat  43.     Act  March  3, 
1911,  c.  231,  I  286,  36  Stat.  1166. 

Notes  of  Deeisioiui 


Construction  and  operation^— Section 
1537,  post,  requiring  federal  courts  to 
conform  to  state  practice  "as  near  as 
may  be,"  only  adopts  such  rules  of 
state  practice  as  are  not  inconsistent 
with  any  act  of  congress  upon  the 
same  subject;  and  hence  Code  Civ. 
Proc.  Kan.  §  270,  enacting  that  prior 
service  as  a  talesman  in  the  same 
court  and  term  shall  be  sufficient 
ground  for  challenge,  is  not  binding  on 
federal  courts,  it  being  otherwise  pro- 
vided by  this  section.  Walker  v.  Col- 
lins (1892)  50  Fed.  737, 1  0.  O.  A.  642. 

This  section  has  no  application  to  the 
courts  of  the  District  of  Columbia. 
U.  S.  V.  NardeUo  (D.  C.  1886)  4  Mack- 
ey,  503. 

Prior  service  of  petit  Juror  as  ground 
for  challenge^— See  note  under  §  1252, 
ante. 

A  juror  called  as  a  talesman  is  not 
subject  to  challenge  merely  because  he 
has  served  as  a  talesman  in  another 
cause  ii)  the  same  court  and  term. 
Walker  v.  Collins  (1892)  50  Fed.  737, 
1  C.  O.  A.  642. 

Prior  service  is  no  ground  for  dis- 
qualification of  a  juror,  unless  such 
service  was  in  the  capacity  of  a  petit 
juror.    National  Bank  of  Boyertown  v. 


Schufelt  (1906)  145  Fed.  509,  76  a  O. 
A.  187. 

It  is  not  ground  of  challenge  to  a 
juror  that  he  has  served  as  a  juror 
within  one  year,  unless  it  was  in  the 
same  court  and  not  merely  in  a  state 
court  Morris  v.  U.  S.  (1908)  161 
Fed.  672,  88  C.  C.  A.  532,  judgment 
reversed  on  another  point  on  rehear- 
ing (1909)  108  Fed.  682,  94  C.  C.  A. 
168,  writ  of  certiorari  denied  (1909) 
29  S.  Ct.  704,  214  U.  S.  527,  53  L.  Ed. 
1068. 

Where  a  period  of  two  full  years  has 
elapsed  between  the  beginnings  of  two 
terms  at  which  a  juror  was  sunmioned, 
he  is  not  liable  to  challenge  under  this 
section,  irrespective  of  the  term  of 
service.  IT.  S.  v.  Reeves  (C.  C.  1878) 
Fed.  Cas.  No.  16,139. 

The  provision  of  Civ.  Code  Or.  §  918, 
as  amended  by  St  Or.  1882,  p.  61,  that 
no  person  shall  be  summoned  as  a  ju- 
ror more  than  once  in  one  year,  applies 
only  to  petit  jurors,  and  the  fact  that 
several  grand  jurors  on  a  panel  have 
served  as  petit  jurors  within  the  year 
past  will  not  disqualify  them,  or  ren- 
der the  indictment  insufficient  U.  S. 
V.  Clark  (D.  C.  1891)  46  Fed.  633. 

Prior  service  in  state  court  did  dis- 
qualify juror  in  federal  court:    state 
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statute  not  applying.  Papemow  v. 
Standard  OU  Co.  of  New  York  (D.  O. 
1915)  228  Fed.  399. 

Prior  service  of  grand  Juror^— The 
fact  that  a  grand  juror  had  on  a  pre- 
vious summons  attended  the  court  as 
a  juror,  within  two  years,  does  not 
constitute  such  a  disqualification  as 
will  render  bad  an  indictment  .found  by 
the  grand  jury  of  which  he  is  a  mem- 
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ber.     U.   S.   ▼.   Reeves 
Fed.  Cas.  No.  16,139. 

Cited     without     definite  appiicatiM, 

U.  S.  V.  Tyler  (1881)  105  U.  S.  244, 
26  L.  Ed.  985;  AtweU  v.  U.  S.  (1908) 
162  Fed.  97,  89  C.  C.  A.  97,  17  L.  R.  A. 
(N.  S.)  1049, 15  Ann.  Cas.  253:  U.  S.  v. 
Mitchell  (C.  C.  1905)  136  Fed,  896,901; 
Murphy  v.  U.  S.  (1903)  38  Ct  CL  511. 
See  note  under  §  1276. 


§  1264.  (Jud.  Code,  §  287.)     Challenges. 

When  the  offense  charged  is  treason  or  a  capital  offense,  the 
defendant  shall  be  entitled  to  twenty^  and  the  United  States  to 
six  peremptory  challenges.  On  the  trial  of  any  other  felony,  the 
defendant  shall  be  entitled  to  ten  and  the  United  States  to  six  peremp- 
tory challenges ;  and  in  all  other  cases,  civil  and  criminal,  each  party 
shall  be  entitled  to  three  peremptory  challenges;  and  in  all  cases 
where  there  are  several  defendants  or  several  plaintiffs,  the  parties 
on  each  side  shall  be  deemed  a  single  party  for  the  purposes  of  all 
challenges  under  this  section.  All  challenges,  whether  to  the  array 
or  panel,  or  to  individual  jurors  for  cause  or  favor,  shall  be  tried  by 
the  court  without  the  aid  of  triers. 

R.  S.  §  819.    Act  March  3,  1911,  c.  231,  §  287,  36  Stat.  1166. 


Notes  of  Deoiaions 


I. 


Operation  of  statute 
Application   In  general. 
Territorial   courts. 

II.  Composition  of  Jury 
Twelve   remaining. 

III.  Time  of  challenging 

In  general. 
Peremptory  challenges. 


6.  Challenges   for  cause. 

IV.  Peremptory  challenges 

7.  Right  to  make. 

8.  Number. 

9.    Felonies. 

10.  Misdemeanors. 

11.  Defendants  Jointly  charged. 

12.  Consolidation  of  indictments. 

13.  Consolidated   actions. 

14.  Objections. 

15.  Right  to  retract  challenge. 

V.  Examination  of  Jurors 

16.  Nature  and  extent 

17.  Failure  to  examine. 

VI.    Challenges  for  cause  or  favor 

Right  and  grounds. 

Sufficiency  of   challenge. 

Trial  and  substantiation  of  challenge. 

Review. 

Harmless   error. 

23.  Challenge  to  grand  Juror. 

VII.    Challenge  to  array 

24.  Petit  Jurors. 

25.  Orand  Jurors. 

26.    Time   for   challenge. 

VIII.    Withdrawal  of  Juror  by  court 

27.  Right. 

i.  OPERATION    OF   STATUTE 
I.  Application  In  general.— The  right 
to  challenge  jurors  is  regulated  by  the 
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18. 
19. 


21. 
22. 


law  of  the  United  States.  Georgia  r. 
O'Grady  (C.  C.  1876)  Fed.  Cas.  No. 
5,352. 

In  so  far  as  the  statute  relates  to 
challenges  in  capital  and  other  felony 
cases,  it  clearly  applies  only  to  cases 
in  which  the  United  States  is  the  prose- 
cutor, and  the  remainder  of  the  section 
may  apply  to  misdemeanor  cases  re- 
moved from  state  courts.  Virginia  v. 
Felts  (C.  C.  1904)  133  Fed.  85. 

2.  Territorial  courts.— Territorial  dis- 
trict courts  are  not  courts  of  the  Unit- 
ed States  within  this  section,  and  are 
governed  by  the  territorial  laws  relat- 
ing to  challenges.  Cochran  v.  U.  S. 
(1906)  147  Fed.  206,  207,  77  C.  C.  A. 
432. 

This  section  is  not  invalid  as  an  ex 
post  facto  law  as  applied  to  a  defend- 
ant charged  with  an  offense  committed 
in  Oklahoma  territory,  but  indicted  and 
tried  after  the  admission  of  the  state 
because  under  the  law  of  the  territory 
he  was  entitled  to  a  larger  number. 
Hallock  V.  U.  S.  (1911)  185  Fed.  417, 
107  C.  C.  A.  487,  writ  of  certiorari  de- 
nied (1911)  31  Sup.  Ct  717,  220  U. 
S.  613,  55  L.  Ed.  610. 

ii.  COMPOSITION    OF    JURY 

3.  Twelve  remaining.— The  jury  is  to 
be  composed  of  the  first  12  men  whose 
names  remain  upon  the  panel  after  the 
challenges  are  exhausted.  U.  S.  ▼• 
White  (C.  C.  1826)  Fed.  Cas.  No.  16,- 
682. 

III.  TIME    OF    CHALLENGING 

4.  in  general.— On  a  trial  under  ao  in- 
indictment,  it  is  not  error  for  the  court 
to  require  the  defendant  to  exhaust  aU 
grounds    of    challenge   to    each  jurort 
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both  for  cause  and  peremptory,  as  he 
is  called,  before  the  prosecution  is 
called  upon  to  challenge,  and  before 
another  juror  is  called  into  the  box. 
DoUn  V.  U.  S.  (1903)  116  Fed.  578,  54 
C.  C.  A.  34,  judgment  reversed  on  re- 
bearing  (1903)  123  Fed.  52,  59  C.  C.  A. 
176. 

The  United  States  may  challenge  a 
juror  in  the  first  instance  peremptorily, 
till  the  panel  is  exhausted,  after  which 
they  can  only  challenge  for  cause.  U. 
S.  V.  Wilson  (C.  C.  1830)  Fed.  Cas.  No. 
16,730. 

The  government  cannot  ask  a  juror 
to  stand  aside  until  the  panel  is  ex- 
hausted before  challenging  for  cause 
or  peremptorily.  U.  S.  v.  Butler  (C.  C. 
1877)  Fed.  Cas.  No.  14.700. 

5.  Peremptory  challenges.— A  rule 
that  individual  jurors  shall  be  chal- 
lenged or  accepted  and  sworn  as  soon 
as  examined  is  not  objectionable,  as 
embarrassing  the  exercise  of  the  right 
of  peremptory  challenge.  St.  Clair  v. 
U.  S.  (1894)  14  Sup.  Ct.  1002.  1008, 
154  U.  S.  134,  38  L.  Ed.  936. 

A  prisoner  on  trial  in  a  federal  court 
under  indictment  for  murder  is  not  en- 
titled as  of  right  to  have  the  govern- 
ment make  its  peremptory  challenges 
before  he  makes  his,  although  it  is 
within  the  discretion  of  the  court  to 
direct  it;  and  when  the  laws  of  the 
state  in  which  the  trial  takes  place 
prescribe  such  a  course,  the  court  may 
pursue  that  method  or  not  as  it  pleases. 
Pointer  v.  U.  S.  (1894)  14  S.  Ct  410, 
151  U.  S.  396,  38  L.  Ed.  208.  Per- 
emptory challenges  of  jurors  need  not 
be  made  at  the  same  time,  but  the  par- 
ties may  alternate.  Driskell  v.  Parish 
(C.  C.  1847)  Fed.  Cas.  No.  4,087. 

The  rule  at  common  law  being  that 
the  right  to  peremptory  challenge  is 
open  until  the  jury  is  sworn  to  try  the 
case,  the  state  is  entitled,  on  the  trial 
of  an  indictment  for  a  felony  in  the 
federal  courts,  independent  of  any  stat- 
ute, to  challenge  a  juror  peremptorily 
after  he  has  been  passed  and  accepted 
by  both  sides,  and  the  jury  completed, 
but  not  sworn.  U.  S.  v.  Davis  (C.  C. 
1900)  103  Fed.  457,  465.  The  United 
States  is  entitled  to  challenge  a  juror 
peremptorily  after  he  has  been  pnssed 
and  accepterf  by  both  sides  and  the 
jury  is  completed,  but  not  sworn.  Id. 
But  see  Blanchard  v.  Brown  (C.  C. 
1849)  Fed.  Cas.  No.  1,507,  holding  that 
no  such  challenges  are  allowed  where 
a  jury  has  already  been  struck  on  both 
sides. 

Where,  in  a  criminal  prosecution  in 
the  federal  courts,  there  was  a  dispute 
between  counsel,  while  the  jury  was  be- 
ing impaneled,  as  to  the  order  in  which 
their  respective  peremptory  challenges 
should  be  used,  but  neither  counsel 
called  the  court's  attention  to  it,  and 
the  United  States  attorney  reserved 
one  of  his  challenges  until  after  tales- 


men had  been  drawn,  it  was  not  error 
to  permit  the  government's  attorney  to 
exercise  such  challenge  after  defend- 
ant's challenges  had  been  exhausted. 
Radford  v.  U.  S.  (1904)  129  Fed.  49, 
63  C.  C.  A.  491. 

Under  MiU.  &V.  Tenn.  Code,  §  6050, 
providing  that,  "in  impaneling  a  jury 
for  the  trial  of  any  felony,  the  court 
shall  not  swear  any  of  the  jurors  until 
the  whole  number  are  selected  for  a 
jury,"  the  state,  on  the  trial  of  an  in- 
dictment for  criminal  conspiracy,  under 
which  defendant  may  be  punished  capi- 
tally, is  entitled  to  peremptorily  chal- 
lenge a  juror  who  has  been  passed  and 
accepted  by  both  sides  after  their  ex- 
amination of  him  on  his  voir  dire,  and 
the  jury  has  been  completed,  but  not 
sworn.  U.  S.  v.  Davis  (C.  C.  1900) 
103  Fed.  457.  Where  defendant  in  a 
criminal  case  has  the  right  of  14  per- 
emptory challenges  to  the  jury  remain- 
ing to  him,  he  cannot  complain  of  the 
state  being  allowed,  before  the  jury  Is 
sworn,  to  peremptorily  .challenge  fa 
juror  who  has  been  once  passed  and 
accepted  by  both  parties.     Id. 

The  right  of  peremptory  challenge 
need  not  be  exercised  until  the  oppor- 
tunity of  rejecting  for  cause  is  af- 
forded; and,  in  presenting  jurors  for 
challenge,  the  government  must  first 
exercise  its  right.  U.  S.  v.  Butler  (C. 
C.  1877)  Fed.  Cas.  No.  14,700. 

Where  the  statute  gives  a  right  to 
each  party  to  challenge  peremptorily 
two  jurors,  plaintiff  may  be  allowed  to 
exercise  t^ie  right,  after  he  has  once  ex- 
pressed himself  as  satisfied  with  the 
jury,  and  after  defendant  has  used  his 
challenges.  Jones  v.  Van  Zandt  (C.  C. 
1843)  Fed.  Cas.  No.  7,502. 

6.  Challengee     for     oause^— By     the 

practice  of  the  federal  court,  each 
juror  is  examined  as  he  is  called,  touch- 
ing his  statutory  qualifications,  upon 
oath,  and,  if  he  answers  satisfactorily, 
he  is  accepted  for  the  term;  but  the 
jury  is  tendered  to  the  parties  in  each 
case  as  it  is  successively  called  for  trial, 
and  they  must  then  challenge  for  cause 
that  a  juror  is  disqualified,  or  the  ob- 
jection will  not  be  entertained  after 
verdict,  although  the  defect  was  wholly 
unknown  to  the  parties  at  the  time  the 
jury  was  sworn.  Brewer  v.  Jacobs  (C. 
C.  1884)  22  Fed.  217. 

After  a  juror  is  sworn,  he  cannot  be 
challenged,  except  for  a  cause  subse- 
quently arising.  U.  S.  v.  Watkii^s  (C. 
C.  1829)  Fed.  Cas.  No.  16,649;  Same 
V.  Peace  (C.  C.  1835)  Fed.  Cas.  No. 
16,018.  The  objection  that  he  is  an 
alien  should  be  taken  at  the  time  of 
impaneling  the  jury.  Hollingsworth  v. 
Duane  (C.  C.  1801)  Fed.  Cas.  No.  6,- 
618.  The  objection  that  he  is  not  of 
lawful  age,  and  is  not  a  freeholder  "br 
householder,  comes  too  late  after  ver- 
dict, in  the  Tennessee  practice,  unless 
something  more  is  shown  vitiating  the 
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verdict.    Brewer  y.  Jacobs  (C.  C.  1884) 
22  Fed.  217. 

IV.  PEREMPTORY  CHALLENGES 

7.  Right  to  make.^Rigbt  of  peremp- 
tory cballeDge  of  jurors  is  one  to  re- 
strict, and  not  to  select.  Pearce  v.  U. 
S.  (1912)  192  Fed.  561,  113  C.  C.  A. 
33. 

The  'right  to  challenge  a  given  num- 
ber of  jurors  without  showing  cause  is 
one  of  the  most  important  of  the  rights 
secured  to  the  accused.  **Tbe  end  of 
challenge,"  says  Coke,  "is  to  have  an 
indifferent  trial,  and  which  is  required 
by  law;  and  to  bar  the  party  indict- 
ed of  his  lawful  challenge  is  to  bar  him 
of  a  principal  matter  concerning  his 
triah"  3  Inst  27,  c.  2.  He  may,  if 
he  chooses,  peremptorily  challenge  "on 
his  own  dislike,  without  showing  any 
cause."  He  may  exercise  that  right 
without  reason  or  for  no  reason,  arbi- 
trarily and  capriciously.  Co.  Lit.  156b; 
4  Bl.  Com.  353;  Lewis  v.  U.  S.  (1892) 
13  S.  Ct.  136,  146  U.  S.  376,  36  L.  Bd. 
1011.  Any  system  for  the  impaneling 
of  a  jury  that  presents  or  embarasses 
the  full,  unrestricted  exercise  by  the 
accused  of  that  right,  ^must  be  con- 
demned; and  therefore  he  cannot  be 
compelled  to  make  a  peremptory  chal- 
lenge until  he  has  been  brought  face  to 
face,  in  the  presence  of  the  court,  with 
each  proposed  juror,  and  an  opportu- 
nity given  for  such  inspection  and  ex- 
amination of  him  as  is  required  for  the 
due  administration  of  justice.  Pointer 
V.  U.  S.  (1804)  14  S.  Ct.  410,  151  U. 
S.  396,  38  L.   Ed.   208. 

In  the  absence  of  a  rule  of  court  or  a 
special  order  adopting  state  law  and 
practice  to  the  contrary,  the  rights  of 
the  accused  are  not  infringed  by  requir- 
ing him  to  make  his  peremptory  chal- 
lenges from  a  list  of  qualified  jurors 
not  subject  to  challenge  for  cause,  with- 
out knowing  the  peremptory  challenges 
made  by  the  government,  although  this 
may  result  in  both  parties  challenging 
the  same  person.  Pointer  v.  U.  S. 
(1894)  151  U.  S.  396,  14  Sup.  Ct  410, 
38  L.  Ed.  208,  following  Lewis  v.  U.  S. 
11892)  146  U.  S.  370,  13  Sup.  Ct  136, 
36  L.  Ed.  1011. 

When  the  calling  of  a  new  juror  is 
necessitated  by  the  challenge  of  either 
party,  the  other  party  has  a  right  of 
challenge  as  to  such  juror  although  he 
may  have  previously  passed  the  list, 
providing  he  has  not  already  exhausted 
the  peremptory  challenges.  tJ.  S.  v. 
Daubner  (D.  C.  1883)  17  Fed.  793,  794. 

A  qualified  peremptory  challenge  in  a 
criminal  case,  that  is,  a  right  to  set 
aside  a  juror  without  challenging  him 
for  principal  cause  or  to  the  favor,  and 
to  have  him  finally  excluded  from  the 
jury  unless  the  panel  is  exhausted  by 
the  challenges  of  the  prisoner,  exists 
in  favor  of  the  government  in  the 
courts  of  the  United  States..  U.  S.  v. 
Douglass  (C.  C.  1851)  Fed.  Cas.  No. 
14,989.    This  is  the  settled  doctrine  of 

(2046) 


the  common  law,  and  was  recognized 
by  the  supreme  court  of  the  United 
States  in  U.  ^S.  v.  Marchant  (1827)  12 
Wheat.  (25  U.  S.)  480.  Id.  Act  Jnlj 
20,  1840  (5  Stat  394),  applied  only  to 
the  mode  of  selecting  the  jury,  that  is, 
by  ballot,  lot,  or  otherwise,  as  pre- 
scribed by  the  state  laws,  and  did  not 
affect  the  questions  involved  in  the 
right  of  challenging  the  jurors  called, 
whether  peremptorily  or  for  cause. 
Those  questions  stood  upon  the  com- 
mon law,  except  where  regulated  bj 
act  of  congress.    Id. 

8.  Numlier.»The  objection  that  plain- 
tiff on  the  trial  of  two  consolidated 
cases  was  allowed  six  instead  of  three 
peremptory  challenges  is  not  avail- 
able to  a  defendant,  who  used  but 
two  of  the  three  challenges  to  which  it 
was  entitled.  Conn.  Mut  Life  Ins.  Co. 
V.  Hillmon  (1903)  23  Sup.  Ct  294.  295, 
188  U.  S.  208,  47  L.  Ed.  446. 

There  has  been  no  unreasonable  exer- 
cise of  the  conditional  or  qualified  right 
of  challenge  on  behalf  of  the  federal 
government  in  a  criminal  case,  which 
has  the  effect  of  setting  aside  a  juror 
until  the  panel  is  exhausted,  without 
assigning  cause,  where  neither  the  gov- 
ernment nor  the  defendants  had  ex- 
hausted all  their  peremptory  challeng- 
es when  the  jury  was  obtained.  Sawyer 
V.  U.  S.  (1906)  26  Sup.  Ct  575,  579, 
202  U.  S.  150,  50  L.  Ed.  972,  6  Ann. 
Cas.  269. 

The  United  States  may  challenge  a 
juror  peremptorily  until  the  panel  is 
exhausted,  after  which  they  can  only 
challenge  for  cause.  U.  S.  v.  Wilson 
(C.  C.  1830)  Fed.  Cas.  No.  16,730. 

Where  defendant  has  remaining  14 
peremptory  challenges,  he  cannot  com- 
plain of  the  prosecution  being  allows  1 
to  peremptorily  challenge  a  juror  who 
has  been  once  passed  and  accepted  by 
both  parties.  U.  S.  v.  Davis  (C.  C. 
1900)  103  Fed.  457,  465. 

9.  —  Felonies.— The  crime  of  rob- 
bing the  mails  in  violation  of  R.  8.  | 
5472,  post,  §  10367,  is  a  felony  within 
this  section.  Harrison  v.  U.  S.  (1S96) 
16  Sup.  Ct  961,  163  U.  S.  140,  41  U 
Ed.  104.  As  is  the  crime  denounced 
by  section  10367,  post    Id. 

Defendants  are  entitled  to  ten  per- 
emptory challenges  in  'the  foUownu 
classes  of  cases:  First,  where  the  of- 
fense is  declared  by  statute  expressly 
or  impliedly  to  be  a  felony;  second, 
where  congress  does  not  define  an  of- 
fense but  simply  punishes  it  by  its 
common  law  name  and  at  common  law 
it  is  a  felony;  third,  where  congress 
adopts  a  state  law  as  such  offense  and 
under  such  law  it  is  a  felony.  Conai- 
dine  v.  U.  S.  (1901)  112  Fed.  342,  345. 
50  C.  C.  A.  272  (writ  of  certiorari  de- 
nied [19021  22  Sup.  Ct  938,  184  U. 
S.  699,  46  L.  Ed.  765) ;  U.  S.  v.  Cop- 
persmith (C.  C.  1880)  4  Fed.  198,  207; 
Same  v.  Daubner  (C.  C.  1883)  17  Fed. 
793.794. 
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Under  R.  S.  |  819,  embodied  herein, 
a  defendant  charged  with  a  criminal 
conspiracy,  in  the  accomplishment  of 
which  the  deputy  marshal  of  the  United 
States  had  been  killed,  was  entitled  to 
20  preliminary  challenges,  and  the  gov- 
ernment to  5.  U.  S.  V.  Davis  (O.  C. 
1900)  103  Fed.  457,  458. 

Formerly  peremptory  challenges  in 
criminal  cases  in  the  federal  courts 
were  regulated  by  the  common  law.  U. 
S.  V.  Reed  (C.  0.  1852)  Fed.  Cas.  No. 
16,134;  the  effects  of  which  were  in 
some  respects  similar  to  or  identical 
ivith  those  of  the  present  law  so  that 
iwenty  peremptory  challenges  were  al- 
lowed on  an  indictment  for  murder.  U. 
S.  V.  Hewson  (C.  C-  1844)  Fed.  Cas. 
No.  15,360;  and  for  murder  on  the  high 
seas.  U.  S.  v.  Russel  (C.  C.  1806)  Fed. 
Cas.  No.  16,209;  also  in  felony  cases 
in  Virginia.  U.  S.  v.  Browning  (O. 
C.  1806)  Fed.  Cas.  No.  14,673. 

Peremptory  challenges  were  allowed 
to  one  tried  for  larceny.  U.  S.  v.  Peter 
(C.  C.  1814)  Fed.  Cas.  No.  16,034; 
Same  v.  Gee  (C.  C.  1819)  Fed.  Cas.  No. 
15.196;  Same  v.  Summers  (C.  C.  1833) 
Fed.  Cas.  No.  16,416.  CONTRA,  U. 
S.  V.  J^icPherson  (C.  C.  1808)  Fed.  Cas. 
No.  15,703;  Same  v.  Toms  (C.  C.  1809) 
Fed.  Cas.  No.  16,532;  Same  v.  Krouse 
(C.  C.  1821)  Fed.  Cas.  No.  15,544.  For 
counterfeiting  a  bank  note  under  tlie 
Virginia  laws.  U.  S.  v.  Wood  (C.  C. 
1819)  Fed.  Cas.  No.  16,753.  For  man- 
slaughter. U.  S.  V.  McLaughlin  (C.  C. 
1807)  Fed.  Cas.  No.  15,697;  Same  v. 
Craig  (C.  C.  1811)  Fed.  Cas.  No.  14,- 
882.  And  for  casting  away  and  de- 
stroying a  vessel,  in  which  case  the  ac- 
cused had  the  right  of  peremptory 
challenge  as  at  common  law  on  a  cap- 
ital charge.  U.  S.  v.  Johns  (C.  C. 
1806)  Fed.  Cas.  No.  15,481,  4  Dall.  412, 
413,  1  L.  Ed.  888.  But  in  several  cases 
it  was  held  that  the  right  to  peremp- 
tory challenge  did  not  exist  where  the 
offense  was  not  a  capital  offense.  U.  S. 
V.  Carrigo  (C.  C.  1802)  Fed.  Cas.  No. 
14,735;  Same  v.  Shive  (C.  C.  1832) 
Fed.  Cas.  No.  16,278;  Same  v.  White 
(C.  C.  1836)  Fed.  Cas.  No.  16,675; 
Drayton  v.  U.  S.  (C.  C.  1849)  Fed. 
Cas.  No.  4,074;  U.  S.  v.  Cottingham 
(C.  C.  1852)  Fed.  Cas.  No.  14,872; 
Same  v.  Randall  (D.  O.  1869)  Fed.  Cas. 
No.   16,118. 

The  act  of  1790  (1  Stat  119)  recog- 
nized the  right  of  peremptory  challenge 
in  cases  of  treason  and  other  crimes 
punishable  by  death,  and  while  this 
right  could  not  be  taken  away,  its  rec- 
ognition did  not  necessarily  draw  along 
with  it  the  qualified  right  at  common 
law  of  challenge  by  the  government; 
and  unless  the  laws  and  usages  of  the 
state,  adopted  by  rule  of  court,  allowed 
it  on  behalf  of  the  prosecution,  it 
should  be  rejected,  so  as  to  conform 
to  the  state  practice.  U.  S.  v.  Shackle- 
ford  (1855)  18  How.  588,  589,  15  L.  Ed. 
495. 
Under  Act  Cong.   July  20,  1825   (5 


Stat.  394),  relating  to  the  quaUfications, 
etc.,  of  jurors,  the  courts  of  the  United 
States  had  power  to  adopt  the  statutes 
of  the  several  states  respecting  the  im- 
panelingj  etc.,  of  jurors,  the  right  of 
challenge,  etc.,  except  in  respect  to 
treason,  and  the  other  crimes  speci- 
fied in  Act  1790,  §  30  (1  Stat.  119); 
and  where  these  statutes  had  been 
adopted,  the  right  of  peremptory  chal- 
lenge, either  by  the  prisoner  or  the  gov- 
ernment, must  depend  on  them.  U.  S. 
V.  Shackleford  (1855)  59  U.  S.  (18 
How.)   588,  15  L.   Ed.   495. 

Act  July  20,  1840  (5  Stat.  394),  con- 
ferred upon  the  courts  of  the  United 
States  the  power  to  make  all  necessary 
rules  and  regulations,  for  conforming 
the  impaneling  of  juries  to  the  laws 
and  usages  in  force  in  the  state.  Id. 
This  power  included  that  of  regulat- 
ing the  challenges  of  jurors,  whether 
peremptory  or  for  cause,  and  in  cases 
both  civil  and  criminal,  with  the  excep- 
tion, in  criminal  cases,  of  treason  and 
other  crimes,  of  which  the  punishment 
was  declared  to  be  death.    Id. 

Separate  trial  of  persons  charged 
with  a  capital  offense  was  a  matter  of 
discretion  with  the  court,  notwith- 
standing its  relation  to  the  exercise  of 
the  right  of  peremptory  challenge.  U. 
S.  V.  Marchant  (1827)  12  Wheat.  480, 
6  L.  Ed.  700. 

In  offenses  made  capital  by  Act  April 
30,  1790,  the  prisoner  could  challenge 
20  jurors  peremptorily;  in  treason,  35. 
In  indictments  for  capital  offenses,  un- 
der that  act,  the  prisoner  could  chal- 
lenge 20  jurors  peremptorily  and  no 
more;  in  offenses  made  capital  since 
that  act,  he  was  entitled  to  35  per- 
emptory challenges,  according  to  the 
rules  of  the  common  law.  U.  S.  v. 
Dow  (C.  C.  1840)  Fed.  Cas.  No.  14,990, 

The  laws  of  the  state  of  New  York  did 
not  allow  to  the  prosecution  in  a  crim- 
inal case  a  qualified  peremptory  chal- 
lenge, and  the  practice  of  the  courts 
of  the  United  States  had  always  been  to 
conform  in  all  respects  in  trials  by  jury, 
as  nearly  as  practicable,  to  the  laws 
of  the  state  in  which  they  were  sitting. 
Per  Betts,  J.,  in  U.  S.  v.  Douglass  (C. 
C.  1851)  Fed.  Cas.  No.  14,989. 

10.  —  Misdemeanors.— The  provi- 
sion that  "in  all  other  cases  (except 
those  of  felony)  civil  and  criminal  each 
party  shall  be  entitled  to  three  per- 
emptory challenges"  fixes  definitely  the 
number  of  such  challenges  allowable 
in  a  federal  court,  and  excludes  the 
operation  of  a  state  statute  on  the  sub- 
ject. Detroit,  M.  &  T.  S.  L.  Ry.  v. 
Kimball  (1914)  211  Fed.  633,  128  C. 
O.  A,  565. 

Defendant  is  entitled  to  only  three 
peremptory  challenges,  as  for  an  of- 
fense not  a  felony:  Where  he  is  charg- 
ed with  uttering  and  passing  a  counter- 
feit coin.  U.  S.  V.  Coppersmith  (C.  C. 
1880)  4  Fed.  198.  Where  he  is  indict- 
ed  for  a  violation   of   section   10385. 
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Kharas  v.  U.  S.  (1911)  192  Fed.  503, 
113  C.  C.  A.  109.  Where  he  is  charg- 
ed with  the  offeDses  described  in  H.  S. 
§§  4746,  5438,  post,  §§  9079,  10196, 
10199.  U.  S.  V.  Daubner  (D.  C.  1883) 
17  Fed.  793.  And  where  he  is  prose- 
cuted under  R.  S.  §  5478,  post,  f  10362, 
for  breaking  into  a  post  office.  Con- 
sidine  v.  U.  S.  (1901)  112  Fed.  342, 
50  C.  C.  A.  272,  writ  of  certiorari 
denied  (1902)  22  Sup.  Ct  038,  184 
U.  S.  699,  46  L.  Ed.  7G5i.  Or  prose- 
cuted under  section  9772,  post,  for  mis- 
applying the  assets  of  a  national  bank- 
ing association.  Jewett  v.  U.  S.  (1900) 
100  Fed.  832,  41  C.  0.  A.  88.  53  L.  R.  A. 
568,  affirming  judgment  U.  S.  v.  Jewett 
(C.  C.  1897)  84  Fed.  142. 

The  offense  of  receiving  smuggled 
goods,  denounced  by  section  5785,  post, 
being  subordinate  to  that  of  the 
smuggling  itself,  which  is  expressly  de- 
clared to  be  a  misdemeanor,  cannot  be 
classed  as  a  felony,  notwithstanding  the 
punishment  provided  therefor.  Reagan 
V.  U.  S.  (1895)  15  Sup.  Ct.  610,  157 
U.  S.  301,  39  L.  Ed.  709. 

On  trial  for  making  and  presenting  a 
false  claim  against  the  United  States, 
the  district  court  is  governed  by  this 
section,  and  each  party  will  be  entitled 
to  three  peremptory  challenges;  and, 
when  the  calling  of  a  new  juror  is  ne- 
cessitated by  the  challenge  of  either  par- 
ty, the  other  party  has  a  right  of  chal- 
lenge as  to  such  juror,  although  he 
may  have  previously  passed  the  list, 
provided  he  has  not  already  exhausted 
his  three  peremptory  challenges.  U.  S. 
V.  Daubner  (D.  C.  1883)  17  Fed.  793. 

Act  June  8,  1872,  providing  that,  on 
the  trial  of  any  felony  other  than  trea- 
son or  a  capital  offense,  defendants 
shall  be  entitled  to  ten  and  the  United 
States  to  three  peremptory  challenges, 
repeals  Act  Cong.  Feb.  22,  1867,  relat- 
ing to  challenges  of  jurors,  and  in  the 
District  of  Columbia  on  the  trial  of  any 
felony  other  than  treason  or  a  capital 
offense  the  defense  is  entitled  to  ten 
peremptory  challenges  and  the  govern- 
ment to  three.  U.  S.  v.  Dunn  (1884) 
14  D.  C.  (3  Mackey)  151. 

Formerly  no  right  of  peremptory 
challenge  existed  in  the  circuit  court 
for  the  eastern  district  of  New  York, 
on  the  trial  of  an  indictment  for  misde- 
meanor. U.  S.  V.  Devlin  (C.  C.  1868) 
Fed.  Cas.  No.  14,953. 

II.  —  Defendants  Jointly  charged. 

— On  a  joint  trial,  each  prisoner  may 
challenge  his  full  number,  and  every 
juror  challenged  as  to  one  is  with- 
drawn from  the  panel  as  to  all  on  trial. 
U.  S.  V.  Marchant  (1827)  12  Wheat 
480,  6  L.  Ed.  700. 

Where  indictments  against  several 
defendants  were  consolidated  for  trial, 
they  were  only  entitled  to  three  per- 
emptory challenges  jointly.  Emanuel  v. 
U.  S.  (1912)  196  Fed.  317,  116  C.  O. 
A.  137. 

Where  defendants  accused  of  violat- 
ing the  National  Bank  Act  applied  for 
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a  consolidation  of  the  indictments 
against  them,  they  were  only  entitled 
thereafter  to  10  peremptory  challenges. 
Kettenbach  v.  U.  S.  (1913)  202  Fed. 
377,  120  C.  C.  A.  505. 

Where  several  parties  are  indicted 
for  a  joint  felony,  they  are  deemed  a 
single  party  for  the  purposes  of  chal- 
lenges. U.  S.  V.  Hall  (C.  0.  1890)  44 
Fed.  883,  10  L,  R.  A.  323. 

12.  — —  Consolidation  of  indictments. 

—That  a  number  of  indictments  against 
the  same  defendant  are  by  order  of  the 
court  tried  together  to  the  same  jury 
does  not  affect  the  right  of  defendant 
to  his  statutory  number  of  peremptory 
challenges  for  each  indictment  Betts 
V.  U.  S.  (1904)  132  Fed.  228,  235,  65 
C.  C.  A.  452. 

Semble,  that  when  a  number  of  in- 
dictments against  the  same  defendants 
charge  similar  offenses  of  the  same  de- 
gree, based  on  the  same  statute,  and 
which  might  have  been  charged  in 
separate  counts  of  the  same  indictment, 
their  consolidation  for  trial  places  them 
in  the  same  category  as  if  they  were 
separate  counts  of  one  indictment,  and 
the  defendants  are  entitled  to  only  the 
same  number  of  peremptory  challenges. 
Kranse  v.  U.  S.  (190^  147  Fed.  442, 
78  C.  C.  A.  642. 

Where  indictments  for  misdemeanors 
were  consolidated  under  Rev.  St.  | 
1024,  post,  §  1690,  defendant  is  enti- 
tled to  but  three  peremptory  challenges 
under  this  section.  Kharas  v.  U.  S. 
(1911)  192  Fed.  503, 113  C.  C.  A.  109. 

13.  —    Consolidated         actionsd^ 

Where  several  actions  are  consolidated 
for  trial,  the  defendant  in  each  is  en- 
titled to  three  peremptory  challenges. 
Mutual  Life  Ins.  Co.  v.  Hillmon  (1892) 
12  Sup.  Ct.  909,  912,  145  U.  S.  285,  36 
L.  Ed.  706. 

Where  separate  actions  by  the  same 
plaintiff  are  consolidated  for  trial  by 
order  of  the  court,  either  on  its  own 
motion  or  on  motion  of  counsel  for  the 
plaintiff,  in  order  to  avoid  waste  of  time 
and  unnecessary  expense,  but  the 
causes  of  action  are  such  that  separate 
verdicts  are  required,  plaintiff  and  de- 
fendants are  each  entitled  to  the  same 
number  of  challenges  to  jurors  as  they 
would  be  if  the  cases  had  been  tried 
separately.  Butler  v.  Evening  Post 
Pub.  Co.  (1906)  148  Fed.  821,  78  C. 
C.  A.  511,  writ  of  certiorari  denied 
News  &  Courier  Co.  v.  Butler  (1907) 
27  S.  Ct  785,  204  U.  S.  670,  51  L.  Ed. 
672. 

14.  — —  ObJectians.F-Objection8  to 
the  manner  in  which  the  court 
required  defendant  to  ezerdae  his 
challenges  held  unavailing,  where  not 
made  until  after  conviction  on  motion 
for  new  trial.  Alexander  v!  U.  S. 
(1891)  11  Sup.  Ct  350,  138  V.  a 
353,  34  L.  Ed.  954. 

The  objection  that  on  a  criminal 
prosecution  the  defendant  should  have 
had  opportunity,  before  being  compelled 


i 


Ch.l2) 


THB  JUDICIAL  CODB 


§  1264 


to  make  his  peremptory  challenges,  to 
examine  on  voir  dire  not  only  the  jurors 
whose  names  have  been  drawn  from  the 
wheel  and  who  have  gone  into  the  box, 
but  also  the  entire  panel  from  which 
vacancies  caused  by  challenges  may  be 
filled,  held  to  be  without  merit 
Browne  v.  U.  S.  (1905)  145  Fed.  1, 
76  C.  C.  A.  31,  affirming  judgments 
U.  S.  V.  Rosenthal  (C.  O.  1903)  126 
Fed.  766,  and  Same  v.  Gohn  (O.  O. 
1904)  128  Fed.  615,  and  writ  of  cer- 
tiorari denied  (1906)  26  S.  Ot  755,  200 
U.  S.  618,  50  L.  Ed.  623. 

15.  Right  to  retract  chalienge^-The 
whole  panel  having  been  drawn  out  of 
the  box  without  furnishing  12  unchal- 
lenged names,  the  prisoner  may  retract 
his  challenge  of  another  juror,  who  may 
be  then  qualified.  U.  S.  v.  Porter  (0. 
C.  1795)  Fed.  Gas.  No.  16,073;  2  Dall. 
345,  1  L.  Ed.  409. 

V.  EXAMINATION  OF   JURORS 

16.  Nature  and  extenL^The  court 
will  not  ask  a  juror,  before  he  is  sworn, 
whether  he  has  formed  and  expressed 
an  opinion,  but  will  leave  the  party  to 
challenge  for  favor.  U.  S.  v.  Johnson 
(C.  C.  1806)  Fed.  Cas.  No.  15,484. 

The  jury  cannot  be  asked  generally  as 
to  their  conscientious  scruples  on  cer- 
tain questions.  The  inquiry  must  be 
made  of  the  individual  members.  Dris- 
kell  V.  Parish  (0.  C.  1847)  Fed.  Cas. 
No.  4,087. 

To  base  error  upon  the  court's  ruling 
that  a  juror  need  not  answer  as  to  his 
prejudice  against  corporations,  it  must 
appear  that  the  party  making  the  chal- 
lenge was  thereby  prevented  from  as- 
certaining whether  the  juror  had  such 
prejudice  as  would  interfere  with  his 
conclusions  in  arriving  at  a  verdict. 
Southern  Pac.  Co.  v.  Rauh  (1892)  49 
Fed.  696,  1  C.  C.  A.  416. 

On  the  examination  of  jurors  in  a 
prosecution  for  conspiracy  to  defraud 
the  United  States  of  public  lands,  it 
was  within  the  discretion  of  the  court 
to  exclude  a  question  by  defendants 
asking  the  jurors  whether  they  would 
consider  it  fraudulent  for  a  man  to  loan 
a  homestead  applicant  money  to  pay  his 
fees  and  commissions,  which  involved  a 
question  of  law  upon  which  the  jury 
was  subsequently  instructed  by  the 
court  at  defendant's  request.  Richards 
V.  U.  S.  (1909)  175  Fed.  911,  99  C.  0. 
A.  401. 

In  a  prosecution  for  conspiracy,  a 
severance  having  been  granted  as  to  de- 
fendant B.,  when  the  case  was  called 
for  trial  against  the  other  defendants, 
defendant  D.  obtained  leave  to  plead 
giftilty,  whereupon  defendant  W.  ob- 
tained leave  to  re-examine  the  jurors 
as  to  prejudice,  by  reason  of  D.'s 
change  of  plea,  and  one  of  the  jurors, 
admitting  prejudice,  was  excused. 
Thereafter,  and  before  the  12  jurors 
had  been  selected,  another  defendant 
pleaded  guilty,  and  defendant  W.  again 
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requested  leave  to  re-examine  the 
jurors,  which  was  denied.  Held,  that 
the  denial  of  such  application  was  not 
error;  the  court  having  cautioned  the 
jury  that  the  fact  that  defendant's  code- 
fendants  had  pleaded  guilty  could  not 
be  considered  as  against  defendant  W. 
Wong  Din  v.  U.  S.  (1905)  135  Fed.  702, 
68  C.  C.  A.  340. 

17.  Failure  to  examine.— A  new  trial 
will  not  be  granted  because  of  the  dis- 
qualification of  a  juror  who  was  not 
challenged  or  examined  as  to  his  qual- 
ification, although  the  failure  to  exam- 
ine was  due  to  a  mistake  of  fact  not 
induced  by  the  juror  or  the  adverse 
party.  Morse  v.  Montana  Ore-Purchas- 
ing Co.  (C.  C.  1900)  105  Fed.  337. 

VI.  CHALLENGES  FOR  CAUSE  OR 
FAVOR 

18.  Right  and  grounds.— The  prosecu- 
tion may  challenge  a  juror  for  cause. 
U.  S.  V.  Burr  (C.  C.  1807)  Fed.  Cas. 
No.  14,693. 

It  is  not  a  principal  cause  of  chal- 
lenge that  the  juror  has  had  conversa- 
tion with  some  of  the  parties,  but  it  is 
evidence  for  the  consideration  of  triors 
upon  a  challenge  for  favor.  Young  v. 
Marine  Ins.  Co.  (C.  C.  1807)  Fed.  Cas. 
No.  18,163. 

Where  there  are  separate  trials  on  a 
joint  indictment,  it  is  no  cause  of  chal- 
lenge that  a  juror  was  sworn  on  the 
first  trial  and  found  a  verdict  of  guilty, 
though  it  is  good  cause  to  submit  his 
indifference  to  triors.  U.  S.  v.  Wilson 
(C.  C.  1830)   Fed.  Cas.  No.  16,730. 

The  federal  courts  are  not  bound  to 
follow  the  practice  of  the  state  courts 
in  respect  to  the  allowance  of  challenges 
to  the  jury  in  criminal  cases,  the  pri- 
mary consideration  being,  by  whatever 
mode  of  challenging  adopted,  to  secure 
to  the  accused  all  of  his  rights  of  chal- 
lenging. U.  S.  V.  Davis  (C.  C.  1900) 
103  Fed.  457. 

Grounds  of  challenges  for  disqualifi- 
cation, see  f  1252,  ante;  challenges 
based  on  the  drawing  and  summoning 
of  jurors,  see  note  under  §  1253,  ante. 

19.  Safflciency  of  challenge.— Under 
Code  Civ.  Proc.  Or.  §  231,  providing 
that  the  point  of  exception  to  a  juror 
must  be  particularly  stated,  it  is  not 
sufficient  to  challenge  for  cause  without 
stating  the  particular  reasons  for  such 
challenge.  Southern  Pac.  Co.  v.  Rauh 
(1892)  49  Fed.  696,  1  C.  C.  A.  416. 

On  a  challenge  for  favor,  without 
cause  assigned,  it  will  not  be  submit- 
ted to  triers.  U.  S.  v.  Wilson  (C.  C. 
1830)  Fed.  Cas.  No.  16,730. 

20.  Trial  and  substantiation  of  chal- 
lenge.— Evidence  as  to  the  prevailing 
opinion  of  individuals  of  the  religious 
sect  to  which  the  juror  belongs  is  inad- 
missible on  trial  of  a  challenge  for  fa- 
vor. Reason  v.  Bridges  (C.  C.  1807) 
Fed.  Cas.  No.  11,017.  For  form  of 
oath  to  be  administered  to  talesmen  on 
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the  principal  pauel  when  challenged  for 
favor,  see  U.  S.  v.  Haskell  (C.  C.  1823) 
Fed.  Cas.  No.  15,321. 

Under  the  former  statute  authorizing 
trial  of  challenges  by  triors,  the  two 
jurors  first  sworn  in  a  cause  were  the 
proper  triors  of  a  challenge  for  favor. 
Jolce  V.  Alexander  (C.  C.  1808)  Fed. 
Cas.  No.  7,435.  A  challenge  for  favor 
would  be  tried  by  the  jurors  already 
sworn.  Reason  v.  Bridges  (C.  C.  1807) 
P'ed.  Cas.  No.  11,017;  Queen  v.  Hep- 
burn (C.  O.  1810)  Fed.  Cas.  No.  11,- 
503. 

The  challenged  juror  could  not  be  ex- 
amined as  a  witness  to  the  triors. 
Joice  v^  Alexander  (C.  C.  1808)  Fed. 
Cas.  No.  7,435.  Nor  would  the  court 
permit  counsel  to  argue  to  the  triors 
upon  a  challenge  for  favor.  Id.  As  to 
statement  of  practice  as  to  trying  of 
challenges,  see  U.  S.  v.  Watkins  (O.  0. 
1829)  Fed.  Cas.  No.  16,649. 

While  it  is  good  ground  for  a  chal- 
lenge for  principal  cause  that  a  juror 
has  formed  an  opinion  as  to  the  issue 
to  be  tried,  it  must  be  founded  on  some 
evidence  and  be  more  than  a  mere  im- 
pression. Reynolds  v.  U.  S.  (1878)  98 
U.  S.  145,  25  L.  Ed.  244.  The  attor- 
ney for  the  United  States  was  bound 
to  assign  and  substantiate  his  chal- 
lenge when  it  was  made,  and  before 
other  jurors  could  be  drawn.  U.  S.  v. 
Douglass  (C.  C.  1851)  Fed.  Cas.  No. 
14,989. 

21.  Reviews-Challenges  in  the  feder- 
al courts  to  the  favor  are  tried  by  the 
court,  and  an  alleged  error  in  the  de- 
cision which  is  duly  excepted  to  is  the 
subject  of  review  by  the  appellate 
court.  But  it  must  be  remembered  that 
the  question  before  the  trial  judge,  al- 
though one  of  mixed  law  and  fact,  is 
in  the  main  a  question  of  fact,  and  that, 
while  he  may  be  sometimes  wrongly  in; 
fluenced  by  a  desire  to  expedite  the 
trial,  or  by  impatience  of  delays,  yet, 
if  his  mind  is  undisturbed,  the  impres- 
sion which  the  juror  makes  of  his  in- 
telligence, fairness,  and  evenness  of 
mind,  from  a  personal  inspection  of 
him,  and  the  belief,  in  regard  to  his 
probable  character,  which  is  created  by , 
his  appearance  under  examination,  his 
bearing  and  willingness  to  disclose  the 
nature  and  extent  of  Jiis  preconceived 
opinions,  are  valuable,  and  have  deserv- 
ed weight  before  an  appellate  court, 
and  therefore  the  finding  of  fact  by  the 
trial  court  will  not  be  set  aside,  except 
for  manifest  error.  Press  Pub.  Co.  v. 
McDonald  (1896)  73  Fed.  440,  19  C. 
C.  A.  516.  Thus  Chief  Justice  Waite, 
in  Reynolds  v.  U.  S.  (1878)  98  U.  S. 
145,  25  L.  Ed.  244,  says,  in  regard  to 
the  finding  upon  a  challenge  for  cause  in 
a  criminal  case,  the  alleged  cause  being 
*a  preconceived  opinion,  as  follows:  "It 
is  clear,  therefore,  that  upon  the  trial 
of  the  issue  of  fact  raised  by  a  chal- 
lenge for  such  cause  the  court  will  prac- 
tically be  called  upon  to  determine 
whether  the  nature  and  strength  of  the 
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opinion  formed  are  such  as  in  law  De^ 
essarily  to  raise  the  presumption  of 
partiality.  The  question  thus  present- 
ed is  one  of  mixed  law  and  fact,  and 
to  be  tried,  as  far  as  the  facts  are  con- 
cerned, like  any  other  issue  of  that 
character,  upon  the  evidence.  The  find- 
ing of  the  trial  court  upon  that  iasne 
ought  not  to  be  set  aside  by  a  reilewing 
court,  unless  the  error  is  manifest  No 
less  stringent  rules  should  be  applied. 
by  the  reviewing  court  in  such  a  case 
than  those  which  govern  in  the  coiuid- 
eration  of  motions  for  new  trial  be- 
cause the  verdict  is  against  the  evi- 
dence. It  must  be  made  clearly  to  ap- 
pear that,  upon  the  evidence,  the  court 
ought  to  have  found  the  juror  had 
formed  such  an  opinion  that  he  could 
not  in  law  be  deemed  impartial  The 
case  mast  be  one  in  which  it  is  man- 
ifest the  law  left  nothing  to  the  'con- 
science or  discretion*  of  the  court" 
Press  Pub.  Co.  v.  McDonald  (1896)  78 
Fed.  440,  19  C.  C.  A.  516. 

The  issue  raised  upon  a  challenge  for 
cause  to  a  juror  in  a  criminal  case,  on 
the  ground  that  he  had  formed  and  ex- 
pressed an  opinion  as  to  the  issues  to 
be  tried,  is  one  of  mixed  law  and  fact; 
and  the  finding  of  the  trial  court  upon 
that  issue  ought  not  to  be  set  aside  by 
a  reviewing  court  unless  it  manifestly 
appears  that,  upon  the  evidence,  the 
trial  court  ought  to  have  found  that  the 
juror  had  formed  such  an  opinion  that 
he  could  not  in  law  be  deemed  impar- 
tial. Ex  parte  Spies  (1887)  123  U.  S. 
131,  8  S.  Ct.  21,  31  L.  Ed.  80. 

Where,  on  a  trial  under  an  indictment 
defendant's  challenge  of  a  juror  for  ac- 
tual bias  was  erroneously  denied,  he 
may  rely  on  such  error,  though  he  has 
not  exhausted  his  peremptory  chal- 
lenges, since  he  cannot  be  required  to 
use  such  challenges  against  jurors  who 
are  shown  on  examination  to  be  dis- 
qualified. Hawidns  v.  U.  S.  (1902)  116 
Fed.  569,  53  C.  C.  A.  663. 

Defendant  in  criminal  case  cannot,  on 
appeal,  complain  of  error  of  trial  court 
in  sustaining  challenge  to  an  individual 
juror,  when  he  accepts  the  panel  before 
exhausting  his  peremptory  challenges. 
U.  S.  V.  Davis  (C.  C.  1900)  103  Fed. 
457. 

The  decision  on  a  challenge  for  favor 
is  not  reviewable.  U.  S.  v.  McHeniy 
(C.  C.  1869)  Fed.  Cas.  No.  15,681. 

22.  — -  Harmless  error.»An  accused 
who  does  not  exhaust  the  peremptory 
challenges  allowed  him  cannot  assign  as 
error  the  refusal  of  the  court  to  allow 
a  greater  number.  Krause  v.  U.  8. 
(1906)  147  Fed.  442,  78  C.  C.  A.  642. 
Nor  can  he  complain  of  error  of  trial 
court  in  sustaining  challenge  to  an  In- 
dividual juror,  when  he  accepts  the  pan- 
el before  exhausting  his  peremptory 
challenges.  U.  S.  v.  Davis  (a  C.  1900) 
103  Fed.  457.  Kor  is  it  ground  for  re- 
versal that  the  court  required  him  to 
challenge  a  disqualified  juror  peremp- 
torily, unless  the  record  discloses  that 
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he  exhausted  all  his  peremptory  chal- 
lenges, and  was  afterwards  forced,  over 
objection,  to  take  an  unacceptable  ju- 
ror. Hawkins  v.  U.  S.  (1902)  116  Fed. 
569,  53  G.  C.  A.  663.  Or  that  a  chal- 
lenge for  cause  was  erroneously  over- 
ruled, where  the  record  shows  that  the 
juror  did  not  serve,  and  does  not  dis-' 
dose  liy  whom  he  was  excused,  or  that 
defendants  exhausted  their  peremptory 
challenges.  Richards  v.  U.  S.  (1909) 
175  Fed.  911,  99  C.  C.  A.  401.  Or  that 
a  challenge  good  for  favor  was  sustain- 
ed in  form  for  cause.  Reynolds  v.  U. 
S.  (1878)  98  U.  S.  145,  25  L.  Ed.  244. 

Rejection,  by  the  court,  of  a  challeng- 
ed juror  for  insufficient  reasons,  is  no 
ground  for  exception  when  it  appears 
that  the  remainder  of  the  jury  was 
made  up  of  persons  to  whom  the  except- 
ing party  made  no  objection.  South- 
ern Pac.  Co.  V.  Rauh  (1892)  49  Fed. 
696,  1  C.  C.  A.  416. 

Where  the  record  failed  to  show  that 
any  objectionable  juror  was  selected 
over  defendant's  challenge  for  cause, 
or  that  he  exhausted  his  peremptory 
challenges,  error,  if  any,  in  excusing 
two  jurors  on  the  government's  chal- 
lenge for  cause  was  not  prejudicial  to 
accused,  under  the  federal  rule  that  it 
is  only  when  the  record  discloses  that 
an  impartial  jury  may  not  have  been 
selected,  either  by  the  exhaustion  of  the 
party's  peremptory  challenges  and  the 
selection  of  a  juror  over  his  legal  ob- 
jection, or  by  some  other  equally  cogent 
evidence  that  a  fatal  error  in  the  selec- 
tion of  the  jury  is  presented  to  an  ap- 
pellate court.  Simpson  y.  U.  S.  (1911) 
184  Fed.  817,  107  O.  O.  A.  89. 

Preliminary  ruling  in  criminal  prose- 
cution restricting  the  number  of  defend- 
ant's peremptory  challenges  held  harm- 
less. Pearce  v.  U.  S.  (1912)  192  Fed. 
661,  113  C.  0.  A.  33. 

23.  Challenge  to  grand  Juror.— A  chal- 
lenge to  a  grand  jury  for  favor,  on  the 
ground  that  he  is  the  prosecutor  or 
complainant  upon  a  charge,  or  that  he 
is  a  witness  on  the  part  of  the  prose- 
cution, and  has  been  subpoenaed  or  been 
bound  in  a  recognizance  as  such,  goes 
to  the  qualifications  of  the  juror.  U. 
S.  v.  Reed  (C.  O.  1852)  Fed.  Gas.  No. 
10,134. 

VII.  CHALLENGE  TO   ARRAY 

24.  Petit  Jurors.— It  is  a  good  ground 
of  challenge  to  the  array  that  the  jury 
was  summoned  without  any  designation 
by  the  court  of  the  part  of  the  district 
from  which  they  were  to  be  summoned, 
and  not  according  to  the  mode  of  form- 
ing juries  to  serve  in  the  highest  courts 
of  law  in  the  state.  U.  S.  v.  Colt  (D. 
C.  1812)  Fed.  Cas.  No.  14,829.  But  it 
is  not  ground  for  such  challenge  that, 
three  of  the  persons  named  in  the 
venire  had  died  after  their  names  were 
placed  in  the  wheel,  and  before  the 
time  of  the  drawing.  Pullman's  Palace- 
Car  Co.  Y.  Harkins  (1893)  55  Fed.  932, 


5  C.  C.  A.  326,  affirming  judgment  Har- 
kins V.  Pullman  Palatie-Car  Co.  (C.  C. 
1892)  52  Fed.  724.  Or  that  the  mar- 
shal summoned  the  jurors  according  to 
his  own  will,  where  there  was  no  appli- 
cation for  directions.  U.  S.  v.  Price 
(D.  C.  1810)  Fed.  Cas.  No.  16.088. 

The  array  cannot  be  challenged  on  the 
ground  of  impartiality  of  the  sheriff  be- 
cause a  partial  juror  has  been  return- 
ed. U.  S.  V.  Callender  (C.  C.  1800) 
Fed.  Cas.  No.  14,709. 

An  objection  that  persons  summoned 
as  "bystanders"  were  not  then  present 
in  court  should  be  taken  as  ground  of 
chaUenge  to  the  array,  before  the  polls 
are  drawn.  U.  S.  v.  Loughery  (C.  C. 
1876)  Fed.  Cas.  No.  15,631. 

Challenges  based  on  the  drawing  and 
summoning  of  jurors,  see  note  under 
f  1253,  ante. 

25.  Grand  Jurors.— There  being  no 
federal  statutes  regulating  challenges 
to  grand  jurors,  the  federal  courts  may, 
under  section  1542,  post,  follow  the 
practice  of  the  state  courts  with  refer- 
ence to  objections  on  the  ground  of  ir- 
regularity in  the  method  of  selecting 
the  members  of  the  grand  jury.  U.  S. 
V.  Eagan  (C.  C.  1887)  30  Fed.  608. 

A  challenge  to  a  grand  juror  for  fa- 
vor, on  the  ground  that  he  is  the  pros- 
ecutor, or  a  witness  for  the  prosecution, 
duly  subpoenaed  or  recognized,  goes  to 
his  qualification.  U.  S.  v.  Reed  (C.  C. 
1852)  Fed.  Cas.  No.  16,134.  A  chal- 
lenge to  the  array  on  the  ground  that 
the  grand  jurors  have  been  selected, 
summoned,  and  returned  by  a  person 
unfit  to  summon  an  indifferent  jury  in 
the  case  touches  the  qualifications  of 
the  panel.  Therefore  state  regulations 
respecting  such  challenges  are  applica- 
ble in  the  federal  courts.  Id.,  cited  in 
U.  S.  V.  Coppersmith  (1880)  4  Fed.  199, 
and  approved  in  8am e  v.  Tallman  (C. 
C.  1872)  Fed.  Cas.  No.  16,429.  But  per- 
emptory challenges  in  criminal  cases  in 
the  federal  courts  are  regulated  by  the 
common  law.  U.  S.  v.  Reed  (O.  C. 
1852)  Fed.  Cas.  No.  16,134. 

Challenges  to  the  array  of  grand  ju- 
rors are  abolished  by  the  laws  of  New 
York,  and  are  consequently  also  abol- 
ished in  the  federal  courts  in  New 
York.  But  still,  where  there  has  been 
any  improper  conduct  on  the  part  of 
the  officers  employed  in  designating, 
summoning,  and  returning  the  grand  ju- 
ry, an  accused  person  who  is  prejudic- 
ed thereby  has  his  remedy  by  mo- 
tion to  the  court  for  relief.  Id.  All 
objections,  however,  to  the  proceed- 
ings in  the  selection  and  summoning 
of  grand  jurors,  over  and  beyond  the 
right  of  challenge,  are  presented  to 
the  court  for  the  exercise  of  its  sound 
discretion,  and,  although  there  may  be 
technical  irregularities,  it  will  not  in- 
terpose, unless  satisfied  that  the  ac- 
cused party  is  prejudiced  by  them. 
Id.,  approved  In  U.  8.  v.  Tallman  (C. 
C.  1872)  Fed.  Cas.  No.  16,429,  and 
Same  v.  Terry   (D.  0.  1880)  39  Fed. 
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358,  and  cited  in  People  v.  Lauder 
(1890)  82  Mich  135,  46  N.  W.  964. 

The  absence  of  a  venire  for  the  sum- 
moning of  a  grand  jury,  in  a  case  where 
it  is  required,  is  a  ground  of  challenge 
to  the  array.  U.  S.  v.  Reed  (O.  C.  1852) 
Fed.  Cas.  No.  16,134,  approved  in 
Same  v.  TaUman  (C.  C.  1872)  Fed.  Cas. 
No.  16,429,  Same  v.  Antz  (1883)  16 
Fed.  123,  and  Same  v.  Richardson 
(1886)  28  Fed.  69.  But  where  the  er- 
ror is  inadvertently  made,  the  name  of 
an  unqualified  juror  in  the  box,  or  the 
presence  of  an  unqualified  person  among 
the  jurors  presented  who  was  not  im- 
paneled, gives  no  grounds  for  challenge 
to  the  array,  but  only  to  the  individual 
juror.  U.  S.  v.  Rondeau  (C.  O.  1883) 
16  Fed.  109. 

Grand  jurors  may,  for  cause,  be  chal- 
lenged by  any  person  to  be  affected  by 
their  finding.  The  right  is  not  restrict- 
ed to  such  persons  as  are  in  prison  or 
under  bail  upon  charges  of  crime;  it 
may  be  exercised  by  one  who,  though 
still  at  large,  has  been  warned  by  the 
prosecuting  attorney  of  the  court  that 
he  will  be  made,  during  the  term,  the 
subject  of  an  indictment  for  perjury. 
U.  S.  V.  Blodgett  (D.  C.  1867)  Fed. 
Cas.  No.  18,312.  A  party  under  recog- 
nizance cannot  challenge  the  array  of 
grand  jurors,  when  his  objection  is  to 
a  portion  only  of  the  panel,  but  may 
challenge  individuals,  or  plead  in  abate- 
ment. U.  S.  V.  Richardson  (C.  C.  1886) 
28  Fed.  61.  Under  2  Rev.  St.  N.  Y.  p. 
724,  §§  27,  28,  persons  "held  to  answer" 
are  the  only  persons  who  can  challenge 
either  the  array  of  grand  jurors,  or  the 
individual  grand  jurors,  for  favor.  U. 
S.  v.  Reed  (C.  C.  1852)  Fed.  Cas.  No. 
16,134. 


26.  ^—  Time  for  ohalleHge.— Excep- 
tions to  grand  jurors  for  favor  are 
only  cause  for  challenge  before  indict* 
ment  found,  not  for  a  plea  in  abate- 
ment U.  S.  V.  White  (O.  C.  1838)  Fed. 
Cas.  No.  16,679. 

A  challenge  to  the  array  of  the  grand 
'jury  cannot  be  made  after  the  jury  is 
^organized  and  has  entered  upon  its  du- 
ties. U.  S.  V.  Butler  (O.  C.  1877)  Fed. 
Cas.  No.  14,700. 

Where  there  is  reasonable  excuse  for 
the  delay,  challenges  to  members  of  the 
grand  jury  will  be  heard  after  the  body 
has  been  fully  organized.  U.  S.  ▼. 
Blodgett  (D.  C.  1867)  Fed.  Cas.  No. 
18,312. 

VIII.  WITHDRAWAL  OF  JUROR  BY 
COURT 

27.  Rightd— Though  neither  party  has 
a  right  of  challenge  after  a  juror  is 
sworn,  the  court,  to  protect  the  admin- 
istration of  justice,  may,  at  any  stage 
of  the  case,  investigate  an  objection  to 
the  impartiality  of  the  jury,  and  may 
withdraw  the  case  if  a  juror  is  found 
unfit  U.  S.  V.  Morris  (C.  C.  1851)  Fed. 
Cas.  No.  15.815. 

After  a  juror  has  been  accepted  by 
both  sides,  and  has  taken  his  seat  in 
the  box,  he  may,  upon  announcing  him- 
self as  feeling  disqualified  to  act  im- 
partially, before  being  sworn,  be  di- 
rected by  the  court  to  stand  aside.  U. 
S.  V.  Davis  (C.  C.  1900)  103  Fed.  457. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Postal  Telegraph-Cable  Co.  v.  South- 
em  R.  Co.  (C.  C.  1903)  122  Fed.  156, 
162. 


§  1265.  (Jud.  Code,  §  288.)     Persons  disqualified  for  service  on 
jury  in  prosecutions  for  polygamy,  etc. 

In  any  prosecution  for  bigamy,  polygamy,  or  unlawful  cohabi- 
tation, under  any  statute  of  the  United  States,  it  shall  be  suffi- 
cient cause  of  challenge  to  any  person  drawn  or  summoned  as  a  jury- 
man or  talesman — 

First,  that  he  is  or  has  been  living  in  the  practice  of  bigamy,  polyg- 
amy, or  unlawful  cohabitation  with  more  than  one  woman,  or  that  he 
is  or  has  been  guilty  of  an  offense  punishable  either  by  sections  one 
or  three  of  an  Act  entitled  "An  Act  to  amend  section  fifty-three  hun- 
dred and  fifty-two  of  the  Revised  Statutes  of  the  United  States,  in 
reference  to  bigamy,  and  for  other  purposes,"  approved  March  twen- 
ty-second, eighteen  hundred  and  eighty-two,  or  by  section  fifty-three 
hundred  and  fifty-two  of  the  Revised  Statutes  of  the  United  States, 
or  the  Act  of  July  first,  eighteen  hundred  and  sixty-two,  entitled 
"An  Act  to  punish  and  prevent  the  practice  of  polygamy  in  the  Ter- 
ritories of  the  United  States  and  other  places,  and  disapproving  and 
annulling  certain  Acts  of  the  legislative  assembly  of  the  territory  of 
Utah";   or 

^Second,  that  he  believes  it  right  for  a  man  to  have  more  than  one 
living  and  undivorced  wife  at  the  same  time,  or  to  live  in  the  practice 
of  cohabiting  with  more  than  one  woman. 

Any  person  appearing  or  offered  as  a  juror  or  talesman,  and  chal- 
lenged on  either  of  the  foregoing  grounds,  may  be  questioned  on  his 
oath  as  to  the  existence  of  any  such  cause  of  challenge;   and  other 
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evidence  may  be  introduced  bearing  upon  the  question  raised  by  such 
challenge ;  and  this  question  shall  be  tried  by  the  court. 

But  as  to  the  first  ground  of  challenge  before  mentioned,  the  person 
challenged  shall  not  be  bound  to  answer  if  he  shall  say  upon  his  oath 
that  he  declines  on  the  ground  that  his  answer  may  tend  to  criminate 
himself;  and  if  he  shall  answer  as  to  said  first  ground,  his  answer 
shall  not  be  given  in  evidence  in  any  criminal  prosecution  against  him 
for  any  offense  above  named;  but  if  he  declines  to  answer  on  any 
ground,  he  shall  be  rejected  as  incompetent. 

Act  March  22,  1882,  c.  47,  f  6,  22  Stat.  31.  Act  March  8,  1011,  c.  231, 
^  288,  36  Stat  1166. 

The  provisions  of  R.  S.  f  5352,  and  of  Bections  1  and  3  of  Act  March  22, 
1882,  c.  47,  22  Stat  30,  amendatory  thereof,  mentioned  in  this  section,  were 
incorporated  in  the  Criminal  Code,  chiefly  in  sections  313,  314  thereof,  post, 
f {  10486,  10487,  and  were  repealed  hy  §  341  thereof,  post,  §  10515. 

The  provisions  of  Act  July  1,  1862,  c.  126,  §  1,  12  Stat  501,  also  mentioned 
in  this  section,  were  incorporated  in  said  section  5352  of  the  Revised  Statutes. 

Notes  of  Dooisions 


Decisions  under  prior  law.— Before 
Act  March  22,  1882,  c.  47,  §  5,  was 
enacted,  it  was  held  not  to  be  an  in- 
vasion of  the  constitutional  or  other 
rights  of  a  juror  to  inquire  whether  he 
himself  was  Uvlng  in  polygamy,  and 
whether  he  believed  it  to  be  in  accord- 
ance with  the  divine  will  and  command. 
Miles  V.  U.  S.  (1880)  103  U.  S.  304, 
810,  26  L.  Ed.  481.  The  finding  of 
triers  that  jurors  were  biased  on  ac- 
count of  their  religious  beliefs  held 
conclusive  under  the  laws  of  Utah  in  a 
case,  tried  before  the  enactment  of  the 
act  of  1882.    Id. 


Grand  Jury.— Under  this  section  the 
proceedings  to  impanel  the  grand  jury 
which  finds  an  indictment  for  one  of 
the  offenses  named,  under  a  statute  of 
the  United  States,  against  a  person  not 
before  held  to  answer,  are  a  part  of 
the  prosecution,  and  grand  jurors  are 
within  the  provision;  and  the  indict- 
ment is  good,  although  persons  drawn 
and  summoned  as  grand  jurors  were 
excluded  by  the  court  from  serving  on 
the  grand  jury,  on  being  challenged  by 
the  United  States,  for  the  cause  men- 
tioned, the  challenges  being  found  true. 
Clawson  v.  U.  S.  (1885)  5  Sup.  Ct 
949,  951,  114  U.  S.  477,  29  L.  Ed.  179. 
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§  1266.  (Jud.  Code,  §  289.)     Circuit  courts  abolished;   records  of 
to  be  transferred  to  district  courts. 

The  circuit  courts  of  the  United  States,  upon  the  taking  ef- 
fect of  this  Act,  shall  be,  and  hereby  are,  abolished ;  and  thereupon, 
on  said  date,  the  clerks  of  said  courts  shall  deliver  to  the  clerks  of 
the  district  courts  of  the  United  States  for  their  respective  districts 
all  the  journals,  dockets,  books,  files,  records,  and  other  books  and 
papers  of  or  belonging  to  or  in  any  manner  connected  with  said  cir- 
cuit courts;  and  shall  also  on  said  date  deliver  to  the  clerks  of  said 
district  courts  all  moneys,  from  whatever  source  received,  then  re- 
maining in  their  hands  or  under  their  control  as  clerks  of  said  circuit 
courts,  or  received  by  them  by  virtue  of  their  said  offices.    The  jour- 
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nals,  dockets,  books,  files,  records,  and  other  books  and  papers  so 
delivered  to  the  clerks  of  the  several  district  courts  shall  be  and  re- 
main a  part  of  the  official  records  of  said  district  courts,  and  copies 
thereof,  when  certified  under  the  hand  and  seal  of  the  clerk  of  the 
district  court,  shall  be  received  as  evidence  equally  with  the  originals 
thereof;  and  the  clerks  of  the  several  district  courts  shall  have  the 
same  authority  to  exercise  all  the  powers  and  to  perform  all  the  duties 
with  respect  thereto  as  the  clerks  of  the  several  circuit  courts  had 
prior  to  the  taking  effect  of  this  Act. 

Act  March  3,  1911,  c.  231,  S  289,  36  Stat.  1167. 

Notes  of  Deeisions 

Jurisdiotlpn.— See  note  under  |  991«  sion  Co.  v.  U.  S.  (0.  C.  1904)  129  Fed. 

ante.  506  (judgment  affirmed  [1905]  136  Fed. 

Issues  of  fact  in  the  District  Court  326.  69  C.  0.  A.  464). 

may  be  tried  without  a  jury,  and  the  The  circuit  court  of  appeals  succeed- 

former  rule  that  the  decision  upon  such  ed  to  the  appellate  jurisdiction  of  the  . 

a  trial  by  consent  is  the  decision  of  an  circuit  courts  under  R.   S.  S  763,  for 

arbitrator  and  not  reviewable  no  Ion-  reviewing   proceedings   in    the   district 

ger  applies.     Eastern  Oil  Co.  v.  Hoi-  courts.     XT.   S.   r.   Fowkes   (1892)  53 

comb   (1914)  212  Fed.  126,  128  0.  C.  Fed.  13,  3  C.  O.  A.  394. 

^'  ^2.  Repeal  of  statu te.~Sherman  Act  July 

As    to   jurisdiction   of   circuit  court,  2,  1890,  f  7,  post,  S  8829,  held  not  re- 

now   abolished,    see    Jewett    v.    U.    S.  pealed  by  this  section.     Wogan  Bros. 

(1900)  100  Fed.  832,  41  C.  C.  A.  88,  v.  American  Sugar  Refining  Co.  (D.  C 

53  L.   R.   A.   568    (affirming  judgment  1914)  215  Fed.  273. 

U.  S.  V.  Jewett  [C.  0.  1897]  84  Fed.  See  Ex  parte  United  States  (1913)  33 

142);    Dallyn  v.   Brady   (D.   C.  1912)  Sup.  Ct.  170,  226  U.  S.  420,  57  L.  Ed. 

197  Fed.  494:  Christie-Street  Commis-  281. 

§  1267.  (Jud.  Code,  §  290.)     Suits  pending  in  circuit  courts  to  be 
disposed  of  in  district  courts. 

All  suits  and  proceedings  pending  in  said  circuit  courts  on  the 
date  of  the  taking  effect  of  this  Act,  whether  originally  brought 
therein  or  certified  thereto  from  the  district  courts,  shall  thereupon 
and  thereafter  be  proceeded  with  and  disposed  of  in  the  district  courts 
in  the  same  manner  and  with  the  same  effect  as  if  originally  begun 
therein,  the  record  thereof  being  entered  in  the  records  of  the  circuit 
courts  so  transferred  as  above  provided. 

Act  March  3,  1911,  c.  231,  §  290,  36  Stat.  1167. 

Cited    without    definite    application,      Wilmington  City  Ry.  Co.  y.  Taylor  (D. 
U.  S.  V.  Whitridge  (1913)  34  Sup.  Ct.      C.  1912)  198  Fed.  159. 
24,  25,  144  U.  S.  144,  58  L.  Ed.  159; 

§  1268.  (Jud.  Code,  §  291.)     Powers  and  duties  of  circuit  courts 
imposed  upon  district  courts. 
Wherever,  in  any  law  not  embraced  within  this  Act,  any  ref- 
erence is  made  to,  or  any  power  or  duty  is  conferred  or  imposed 
upon,  the  circuit  courts,  such  reference  shall,  upon  the  taking  eflFect 
of  this  Act,  be  deemed  and  held  to  refer  to,  and  to  confer  such  power 
and  impose  such  duty  upon,  the  district  courts. 
Act  March  3,  1911,  c.  231,  §  291,  36  Stat.  1167. 

Notes  of  Deoisioiu 

Operation   of  8tatute.^The  abolition  abolished  the  Circait  Courts,  it  in  fact 

of  the  federal  circuit  courts  by  the  Ju-  merged  them  with  the  District  Courts, 

dicial  Code  of  March  3,  1911,  does  not  and  transferred  all  the  machinery  for 

repeal  by  implication  the  provision  of  disposing  of  business  possessed  by  the 

Act  Feb.  11,  1903   (see   section  8824,  Circuit  Courts  to  the  District  Coorti. 

post),  for  the  organization  of  a  circuit  and  hence  the  rule  that  a  trial  in  the 

court  of  at  least  three  circuit  judges  District  Court  without  a  jury  by  con- 

for  the  expedition  of  certain  specified  sent   amounts    to    an    arbitration  and 

cases,    in    view    of    this    section.     Ex  cannot  be  reviewed  no  longer  applies, 

parte  U.  S.  (1913)  33  Sup.  Ct  170,  226  NashviUe   Interurban   Ry.    v.    Bamam 

U.  S.  420,  57  L.  Ed.  281.  (1914)  212  Fed.  634,  129  C.  C.  A  17a 

Though   in  form   the   Judicial   C!ode    .     The  federal  Judicial  Code,  in  force 
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January,   1912,    does   not   abolish    the  Circuit  Courts.    U.  S.  y.  New  Depart- 

Unitcd    States    District    Courts,    not-  ure  Mfg.  Co.    (D.  O.  1912)   195   Fed. 

withstanding  section   1276,   but  trans-  778. 
fers  thereto  proceedings  pending  in  the 

§  1269.  (Jud.  Code,  §  292.)     References  to  laws  revised  in  this  act 

deemed  to  refer  to  sections  of  act. 
Wherever,  in  any  law  not  contained  within  this  Act,  a  refer- 
ence is  made  to  any  law  revised  or  embraced  herein,  such  refer- 
ence, upon  the  taking  effect  hereof,  shall  be  construed  to  refer  to  the 
section  of  this  Act  into  which  has  been  carried  or  revised  the  provi- 
sion of  law  to  which  reference  is  so  made. 

Act  March  3,  1911,  c.  281,  §  292,  86  Stat  1167. 

Notes  of  Deoisions 

Operation  of  statute^^An  appeal  to  tion  9503,  post),  placing  trade-mark 
the  federal  Supreme  Court  to  review  f^  cases  upon  the  same  footing,  as  re- 
decision  of  a  circuit  court  of  appeals  in  spects  the  remedy  by  certiorari,  as  cas- 
a  case  arising  under  Trade-Mark  Act  e^  arising  under  the  patent  laws. 
Feb.  20,  1905,  c.  592,  33  Stat.  724,  Street  &  Smith  y.  Atlas  Mfg.  Co. 
cannot  be  maintained  under  Judicial  (1913)  34  Sup.  Ct  73,  231  U.  S.  348, 
Code,  f  241,  ante,  section  1218,  as  one  58  L.  Ed.  262. 

not  made  final  by  that  Code,  although  Under  this  section  issues  of  fact  may 

trade-mark  cases  are  not  included  in  by   consent   be    tried   in    the    District 

the  enumeration,  in  section  128  of  the  Court  without  a  jury.    And  hence  such 

Code,  section  1120,  ante,  of  the  deci-  a  trial  no  longer  amounts  to  an  arbi- 

sions  which  shall  be  final  (except  as  re-  tration  and  may  be  reviewed.     Nash- 

viewable  under  sections  239,  240,  Jud.  ville  Interurban  Ry.  y.  Barnum  (1914) 

Code,  sections  1216,  1217,  aute,  on  cer-  212  Fed.  634,  129  C.  C.  A.  170. 

tified  questions  or  by  certiorari),  since  Sherman  Act  July  2,  1890,  f  7,  post, 

.these   sections,  in   view  of  the   provi-  S  8829,  held  not  repealed  by  this  sec- 

sions  of  sections  294,  297  of  the  Code,  tion.    Wogan  Bros.  v.  American  Sugar 

sections  1271,  1274,  post,  and  this  sec-  Refining   Co.    (D.   C.   1914)    215   Fed. 

tioo,  must  be  read  in  connection  with  273. 
section  18  of  the  Trade-Mark  Act  (sec- 

§  1270.  (Jud.  Code,  §  293.)     Sections  1  to  5»  Revised  Statutes,  to 
govern  construction  of  this  act. 
The  provisions  of  sections  one  to  five,  both  inclusive,  of  the 
Revised  Statutes,  shall  apply  to  and  govern  the  construction  of 
the  provisions  of  this  Act.     The  words  "this  title,"  wherever  they 
occur  herein,  shall  be  construed  to  mean  this  Act. 
Act  March  3,  1011,  c.  231,  |  293,  36  Stat  1167. 

R.  S.  S§  1-5,   mentioned  in  this  section,   containing  definitions  of  certain 
terms,  are  set  forth  ante,  f§  1-5. 

§  1271.  (Jud.  Code,  §  294.)     Laws  revised  in  this  act  to  be  con- 
strued as  continuations  of  existing  laws. 

The  provisions  of  this  Act,  so  far  as  they  are  substantially  the 
same  as  existing  statutes,  shall  be  construed  as  continuations  there- 
of, and  not  as  new  enactments,  and  there  shall  be  no  implication  of 
a  change  of  intent  by  reason  of  a  change  of  words  in  such  stat- 
ute, unless  such  change  of  intent  shall  be  clearly  manifest. 
Act  March  3,  1911,  c.  231,  |  294,  36  Stat.  1167. 

Notes  of  Deeislons 

Operation  of  statutOd— The  Code  does  The  taking  effect  of  the  new  Judicial 
not  purport  to  embody  all  the  law  upon  Code,  in  view  of  this  section  and  see- 
the snbjectB  to  which  it  relates.  It  tion  1276,  post,  did  not  affect  the  power 
contains  some  new  provisions  and  some  of  a  District  Court  to  punish  as  a  con- 
that  are  modifications  of  old  ones;  but  tempt  disobedience  of  orders  previous- 
much  of  it  is  merely  a  re-enactment  of  ly  made.  Morehouse  v.  Giant  Powder 
prior  laws,  with  appropriate  regard  to  Co.   (1913)  206  Fed.  24,  124  O.  C.  A. 


their   proper  classification  and  orderly 


158. 


arrangement    Street  &  Smith  v.  Atlas  Cited     without    definite    application, 

Mfg.   Co.    (1913)   34  Sup.  Ct.  73,  231  Puget    Sound    Sheet   Metal   Works   v. 

TJ.  S.  348,  58  L.  Ed.  262.    See  note  un-  Great  Northern  Ry.  Co.  (D.  C.  1912) 

der  f  1269,  ante.  195  Fed.  350. 
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§  1272.  (Jud.  Code,  §  295.)     Inference  of  legislative  construction 
not  to  be  drawn  by  reason  of  arrangement  of  sections. 

The  arrangement  and  classification  of  the  several  sections  of 
this  Act  have  been  made  for  the  purpose  of  a  more  convenient  and 
orderly  arrangement  of  the  same,  and  therefore  no  inference  or  pre- 
sumption of  a  legislative  construction  is  to  be  drawn  by  reason  of 
the  chapter  under  which  any  particular  section  is  placed. 
Act  March  3,  1911,  c.  231,  f  295,  36  Stat.  1167. 

Cited     without    definite    application,      Great  Northern  Ry.  Go.  (D.  G.  1912) 
Paget    Sound    Sheet   Metal   Works    v.       195  Fed.  350. 

§  1273.  (Jud.  Code,  §  296.)     Act  may  be  designated  as  'The  Ju- 
dicial Code." 

This  Act  may  be  designated  and  cited  as  "The  Judicial  Code." 
Act  March  3,  1911,  c.  231,  t  296,  36  Stat.  116a 


CHAPTER  FOURTEEN 
Repealing  Provisions 

Sec.  Sec. 

1274.  Sections,  acts,  and  parts  of  acts      1277.  Otfenses    committed,    and   i>enal- 

repealed.  ties,  forfeitures,   and  liabilities 

1275.  Repeal  not  to  affect  tenure  of  of-  incurred,  how  to  be  prosecuted 

fice,  or  salary,  or  compensation  and  enforced. 

of  incumbents,  etc.  1278.  Date  this  act  shall  be  effective. 

1276.  Accrued  rights,  etc.,  not  affected. 

§  1274.  (Jud.  Code,  §  297.)  Sections,  acts,  and  parts  of  acts  re- 
pealed. 

The  following  sections  of  the  Revised  Statutes  and  Acts  and 
parts  of  Acts  are  hereby  repealed: 

Sections  five  hundred  and  thirty  to  five  hundred  and  sixty,  both 
inclusive;  sections  five  hundred  and  sixty-two  to  five  hundred  and 
sixty-four,  both  inclusive;  sections  five  hundred  and  sixty-seven  to 
six  hundred  and  twenty-seven,  both  inclusive;  sections  six  hundred 
and  twenty-nine  to  six  hundred  and  forty-seven,  both  inclusive;  sec- 
tions six  hundred  and  fifty  to  six  hundred  and  ninety-seven,  both 
inclusive;  section  six  hundred  and  ninety-nine;  sections  seven  hun- 
dred and  two  to  seven  hundred  and  fourteen,  both  inclusive ;  sections 
seven  hundred  and  sixteen  to  seven  hundred  and  twenty,  both  inclu- 
sive; section  seven  hundred  and  twenty-three;  sections  seven  hun- 
dred and  twenty-five  to  seven  hundred  and  forty-nine,  both  inclusive; 
sections  eight  hundred  to  eight  hundred  and  twenty-two,  both  inclu- 
sive ;  sections  ten  hundred  and  forty-nine  to  ten  hundred  and  eighty- 
eight,  both  inclusive;  sections  ten  hundred  and  ninety-one  to  ten 
hundred  and  ninety-three,  both  inclusive,  of  the  Revised  Statutes. 

"An  Act  to  determine  the  jurisdiction  of  circuit  courts  of  the  United 
States  and  to  regulate  the  removal  of  causes  from  State  courts,  and 
for  other  purposes,"  approved  March  third,  eighteen  hundred  and 
seventy-five. 

Section  five  of  an  Act  entitled  "An  Act  to  amend  section  fifty-three 
hundred  and  fifty-two  of  the  Revised  Statutes  of  the  United  States, 
in  reference  to  bigamy,  and  for  other  purposes,"  approved  March 
twenty-second,  eighteen  hundred  and  eighty-two;  but  sections  six, 
seven,  and  eight  of  said  Act,  and  sections  one,  two,  and  twenty-six 
of  an  Act  entitled  "An  Act  to  amend  an  Act  entitled  'An  Act  to 
amend  section  fifty-three  hundred  and  fifty-two  of  the  Revised  Stat- 
utes of  the  United  States,  in  reference  to  bigamy,  and  for  other  pur- 
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poses/  approved  March  twenty-second,  eighteen  hundred  and  eighty- 
two,"  approved  March  third,  eighteen  hundred  and  eighty-seven,  are 
hereby  continued  in  force. 

"An  Act  to  afford  assistance  and  relief  to  Congress  and  the  execu- 
tive departttients  in  the  investigation  of  claims  and  demands  against 
the  Government,"  approved  March  third,  eighteen  hundred  and  eighty- 
three. 

"An  Act  regulating  appeals  from  the  supreme  court  of  the  District 
of  Columbia  and  the  supreme  courts  of  the  several  Territories,"  ap- 
proved March  third,  eighteen  hundred  and  eighty-five. 

"An  Act  to  provide  for  the  bringing  of  suits  against  the  Govern- 
ment of  the  United  States,"  approved  March  third,  eighteen  hundred 
and  eighty-seven,  except  sections  four,  five,  six,  seven,  and  ten  thereof. 

Sections  one,  two,  three,  four,  six,  and  seven  of  an  Act  entitled  "An 
Act  to  correct  the  enrollment  of  an  Act  approved  March  third,  eight- 
een hundred  and  eighty-seven,  entitled  'An  Act  to  amend  sections 
one,  two,  three,  and  ten  of  an  Act  to  determine  the  jurisdiction  of 
the  circuit  courts  of  the  United  States,  and  to  regulate  the  removal 
of  causes  from  State  courts,  and  for  other  purposes/  approved  March 
third,  eighteen  hundred  and  seventy-five,"  approved  August  thir- 
teenth, eighteen  hundred  and  eighty-eight. 

"An  Act  to  withdraw  from  the  Supreme  Court  jurisdiction  of  crim- 
inal cases  not  capital  and  confer  the  same  on  the  circuit  courts  of 
appeals,"  approved  January  twentieth,  eighteen  hundred  and  ninety- 
seven. 

"An  Act  to  amend  sections  one  and  two  of  the  Act  of  March  third, 
eighteen  hundred  and  eighty-seven.  Twenty-fourth  Statutes  at  Large, 
chapter  three  hundred  and  fifty-nine,"  approved  June  twenty-seventh, 
eighteen  hundred  and  ninety-eight. 

"An  Act  to  amend  the  seventh  section  of  the  Act  entitled  'An  Act 
to  establish  circuit  courts  of  appeals  and  to  define  and  regulate  in 
certain  cases  the  jurisdiction  of  the  courts  of  the  United  States,  and 
for  other  purposes,'  approved  March  third,  eighteen  hundred  and 
ninety-one,  and  the  several  Acts  amendatory  thereto/'  approved  April 
fourteenth,  nineteen  hundred  and  six. 

All  Acts  and  parts  of  Acts  authorizing  the  appointment  of  United 
States  circuit  or  district  judges,  or  creating  or  changing  judicial  cir- 
cuits, or  judicial  districts  or  divisions  thereof,  or  fixing  or  changing 
the  times  or  places  of  holding  court  therein,  enacted  prior  to  Feb- 
ruary first,  nineteen  hundred  and  eleven. 

Sections  one,  two,  three,  four,  five,  the  first  paragraph  of  section 
six,  and  section  seventeen  of  an  Act  entitled  "An  Act  to  create  a 
commerce  court,  and  to  amend  an  Act  entitled  'An  Act  to  regulate 
commerce,'  approved  February  fourth,  eighteen  hundred  and  eighty- 
seven,  as  heretofore  amended,  and  for  other  purposes,"  approved  June 
eighteenth,  nineteen  hundred  and  ten. 

Also  all  other  Acts  and  parts  of  Acts,  in  so  far  as  they  are  embraced 
within  and  superseded  by  this  Act,  are  hereby  repealed ;   the  remain- 
ing portions  thereof  to  be  and  remain  in  force  with  the  same  effect 
and  to  the  same  extent  ^as  if  this  Act  had  not  been  passed. 
Act  March  3,  1911,  c.  231,  §  297,  36  Stat.  1168. 

Notes  of  Deeisiona 

OperatlOR  of  statutew— The  provision  principal  operating  office,  was  not  re- 
ef the  Interstate  Commerce  Act  that,  pealed  by  implication,  and  hence  a  suit 
where  an  interstate  carrier  refuses  to  on  a  commission's  order  was  properly 
comply  with  an  order  of  the  Interstate  brought  in  the  district  of  the  benefici- 
Commerce  Commission  for  the  pay-  ary*s  residence.  St.  Louis  Southwest- 
ment  of  money  in  reparation,  suit  may  em  R.  Co.  v.  S.  Samuels  &  Co.  (1914) 
be  brought  on  the  order  in  the  District  211  Fed.  588,  128  C.  C.  A.  188. 
Court  in  which  the  beneficiary  resides,  Sherman  Act  July  2,  1890,  §  7,  post, 
or    in  which   is   located   the   carrier's  t  8829,  held  not  repealed  by  this  sec- 
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tion.    Wogan  Bros.  v.  American  Sugar  34  Sup.  Ct  73,  231  U.  S.  348,  58  L.  Ed. 

Refining  Co.  (D.  C.  1914)  215  Fed.  273.  262;  U.  S.  ▼.  New  Departure  Mfg.  Co. 

Cited     without    definite    application,  (I>.  C.  1912)  195  Fed.  778;   Goina  t. 

U.  S.  V.  Winslow  (1913)  33  Sup.  Ct  Southern  Pac.  Co.    (D.  0.  1912)  198 

263,   227  U.   S.   202,   57  L.   Ed.   481;  Fed.  432. 

Street  &  Smith  y.  Atiaa  Mfg.  Co.  (1913)  See  note  under  ^  1269,  ante. 

§  1275.  (Jud.  Code,  §  298.)  Repeal  not  to  affect  tenure  of  office, 
or  salary,  or  compensation  of  incumbents,  etc. 
The  repeal  of  existing  laws  providing  for  the  appointment  of 
judges  and  other  officers  mentioned  in  this  Act,  or  affecting  the 
organization  of  the  courts,  shall  not  be  construed  to  affect  the  tenure 
of  office  of  the  incumbents  (except  the  office  be  abolished),  but  they 
shall  continue  to  hold  their  respective  offices  during  the  terms  for 
which  appointed,  unless  removed  as  provided  by  law;  nor  (except 
the  office  be  abolished)  shall  such  repeal  affect  the  salary  or  fees  or 
compensation  of  any  officer  or  person  holding  office  or  position  by 
virtue  of  any  law. 

Act  March  8,  1911,  c.  231,  S  298,  36  Stat  1169. 

§  1276.  (Jud.  Code,  §  299.)     Accrued  rights,  etc.,  not  affected. 

The  repeal  of  existing  laws,  or  the  amendments  thereof,  em- 
braced in  this  Act,  shall  not  affect  any  act  done,  or  any  right  accru- 
ing or  accrued,  or  any  suit  or  proceeding,  including  those  pending 
on  writ  of  error,  appeal,  certificate,  or  writ  of  certiorari,  in  any  appel- 
late court  referred  to  or  included  within,  the  provisions  of  this  Act, 
pending  at  the  time  of  the  taking  effect  of  this  Act,  but  all  such  suits 
and  proceedings,  and  suits  and  proceedings  for  causes  arising  or  acts 
done  prior  to  such  date,  may  be  commenced  and  prasecuted  within 
the  same  time,  and  with  the  same  effect,  as  if  said  repeal  or  amend- 
ments had  not  been  made. 

Act  March  3, 1911,  c.  231,  f  299,  36  Stat.  1169. 

Kotos  of  Deeioions 

Operation  of  statute  in  oen^rai^-This  Washington   Home   for   Incurables  t. 

section  pertains  to  the  asts  and  rights  American  Security  &  Trust  Co.  (1912) 

of  parties  as  those  acts  and  rights  are  82  Sup.  Ct  554,  224  U.  S.  486,  56  L. 

involved    in    the    commencement    and  Ed.    854,    denying    writ   of   error   and 

prosecution  of  suits  and  controversies,  leave  to  appeal  (1912)  38  App.  D.  CI 

but  does  not  affect  section  983,  SLUte,  421. 

whi2h  has  to  do  with  the  personality  of  Curing   by   amendment  in   a  federal 

the  judge  before  whom  a  suit  is  to  be  court  the  failure  to  allege  the  dtisen- 

tried  and  rights  established.     Henry  v.  ship  of  the  original  payee  in  an  action 

Speer  (1913)  201  Fed.  869,  120  C.  O.  brought  by  the  assignee  of  a  note  is 

A.  207#  not  open  to  the  objection  that  it  gives 

The  federal  Judicial  Code,  in  force  that  court  a  jurisdiction   which  it  do 

January,  1912,  held  not  to  abolish  the  longer  possesses  because,  after  the  suit 

United  States  District  Courts,  notwith-  was  begun,  but  before  the  amendment, 

standing  this  section,  but  to   transfer  the  jurisdictional  amount  was  by  the 

thereto  proceedings  pending  in  the  Cir-  Judicial  Code  increased  to  a  sum  in  ex- 

cuit  Courts.     U.  S.  v.  New  Departure  cess  of  that  involved  in  the  suit,  since 

Mfg.  Co.   (D.  C.  1912)  195  Fed.  778.  the  saving  clause  of  this  section  coven 

This  section  does  not  affect  the  pro-  the   case.     Springstcad   v.   Crawfords- 

viso  in  section  1010.    Hulac  v.  Chisago  ville   State   Bank    (1913)    34   Sup,  Ct 

&  N.  W.  Ry.  Co.  (D.  C.  1912)  194  Fed.  195,  231  U.  S.  541,  68  L.  Ed.  354. 

747.                              «.        ^             ^  The  clause  "any  right  accruing  or  ac- 

See  Morehouse  v.  Giant  Powder  Co.  crued"  referred  to  suits  and  proceed- 

(1913)  206  Fed.  24,  124  C.  C.  A.  158;  ings   for   causes  arising  or  acts  done 

note  under  f  1271,  ante.  prfor  to  the  date  of  the  taking  eifect 

See  In  re  Steiner  (D.  C.  1912)  195  of  the  act,  excluding  suits  on  causes  of 

Fed.  299,  note  under  S  1277,  post  action  which  had  not  arisen  whUe  tlw 

"Any    right   aooruing   or  aecrued."— >  former  law  was  in  force,  and  forbid- 

The  right  to  review  a  judgment,  where  ding  the  conclusion  that  the  right  ex- 

the  matter  in  dispute  exceeds  $5,000,  isted  when  the  cause  of  action  asserted 

was  not  saved  as  to  a  cause  pending  had  not  accrued  when  the  Judicial  Code 

in   the   Court   of   Appeals   January   1,  went  into  effect,  but  was  in  process  of 

1912,  when  the  Judicial  Code  took  ef-  accrual,  with  some  things  remaiiftDg  to 

feet,    by    section    299    of    that    Code,  be  done  before  a  right  to  aue  accrued. 
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Texas  Gum  Co.  t.  Autosales  Gum  & 
Chocolate  Co.  (1015)  219  Fed.  165, 
135  C.  C.  A.  63. 

Under  the  statute  which  increased 
the  amount  required  to  confer  jurisdic- 
tion on  the  federal  court  from  $2,000 
to  $3,000,  and  this  section,  the  federal 
court  has  jurisdiction  oyer  a  controver- 
sy between  citizens  of  different  states 
for  an  amount  between  $2,000  and  $3,- 
000,  where  the  cause  of  action  arose 
before  the  judicial  Code  took  effect, 
though  the  action  was  not  begun  until 
later.  Where  plaintiff's  cause  of  ac- 
tion arose  prior  to  January  1,  1912,  it 
fell  within  the  excepted  classes  and 
was  subject  to  removal.  This  precise 
question  was  decided  in  Taylor  v.  Rail- 
road Co.  (D.  C.  1912)  197  Fed.  323. 
Wells  Fargo  &  Co.  Express  v.  Hale 
(Tex.  Civ.  App.  1915)  175  S.  W.  469. 

This  section  saves  to  the  federal 
courts  jurisdiction,  not  only  of  pending 
actions,  but  of  causes  of  action  which 
accrued  prior  to  January  1,  1912.  An 
action  pending  January  1,  1912,  held 
within  the  jurisdiction  of  the  United 
States  District  Court,  although  the 
amount  in  controversy  was  only  $2,- 
500,  exclusive  of  interest  and  costs. 
McKeman  v.  North  River  Ins.  Co.  (D. 
C.  1912)  206  Fed.  984. 

The  intention  of  this  section  is  to 
permit  a  party  to  institute  an  action 
in  the  District  Court,  after  January  1, 
1912,  where  the  right  of  action  in  the 
Circuit  Court  arose  and  was  complete 
prior  to  that  date.  Dallyn  v.  Brady  (D. 
C.  1912)  197  Fed.  494. 

A  suit  on  a  cause  of  action  arising 
before  the  taking  effect  of  the  Code 
but  not  commenced  until  afterward  is 
governed  as  to  its  removability  by  the 
prior  law.  Wells  v.  Russellville  An- 
thracite Coal  Mining  Co.  (D.  C.  1913) 
206  Fed.  528. 

Under  this  section  the  question  of 
federal  jurisdiction  of  a  suit  for  wrong- 
ful death  accruing  prior  to  January  1, 
1912,  in  so  far  as  it  was  affected  by 
the  amount  in  controversy,  was  govern- 
ed by  the  law  conferring  federal  juris- 
diction of  certain  suits  involving  $2,000, 
exclusive  of  interest  and  costs.  Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Chappel  (D. 
C.  1913)  206  Fed.  688. 

Where  a  suit  to  foreclose  a  mortgage 
accrued  prior  to  January  1,  1912,  and 
the  amount  in  controversy  was  more 
than  $2,000,  but  less  than  $3,000  fed- 
eral jurisdiction  was  preserved  by  this 
section.  Cady  v.  Barnes  (D.  C.  1913) 
208  Fed.  359. 

A  right  of  action  held  not  "accruing" 
within  the  meaning  of  this  section, 
when   the   Code  went  into  effect,  and 


therefore  not  removable  wher6  it  in- 
volved a  sum  less  than  that  required 
thereby  to  give  the  federal  court  juris- 
diction. Blakslec,  Perrin  &  Darling  v. 
Ocean  Accident  &  Guarantee  Corpora- 
tion (D.  C.  1913)  209  Fed.  710. 

This  section  shows  that  the  provi- 
sions of  Judicial  Code,  {  21,  ante,  § 
988,  do  not  refer  to  any  case  pend^ 
ing  at  the  time  it  took  effect  Henry 
V.  Harris  (D.  C.  1912)  191  Fed.  868, 
reversed  (1913)  201  Fed.  872,  120  C. 
O.  A.  210. 

"Any  suit  or  proceeding."— The 
phrase,  "any  suit  or  proceeding,"  in  this 
section,  held  to  include  an  inquiry  pend- 
ing before  a  grand  jury  in  the  district 
court,  and  an  indictment  returned  by 
the  grand  jury  after  January  1st  is  val- 
id. U.  S.  V.  New  York  Departure  Mfg. 
Co.  (D.  C.  1912)  195  Fed.  778. 

Construction  of  Jurisdictional  stat- 
utesd— The  right  to  review  in  the  fed- 
eral supreme  court  of  a  judgment  of 
the  Court  of  Appeals  of  the  District 
of  Columbia,  where  the  matter  in  dis- 
pute exceeds  $5,000,  was  not  saved  by 
this  section,  as  to  a  cause  pending  in 
the  Court  of  Appeals  January  1,  1912, 
when  the  federal  Judicial  Code  took 
effect  Washington  Home  for  Incura- 
bles -V.  American  Security  &  Trust 
Co.  (1912)  32  Sup.  Ct.  554,  224  U. 
S.  486,  56  L.  Ed.  854,  denying  writ 
of  error  and  leave  to  appeal  (1912)  38 
App.  D.   C.  421. 

The  jurisdictional  statutes  codified  in 
the  Judicial  Code  must  be  interpreted 
precisely  as  the  original  acts  would  be 
interpreted  if  no  codification  had  taken 
place,  unless  there  are  changes  by  ex- 
press words  or  necessary  implication. 
Duncan  v.  U.  S.  (1913)  48  Ct.  CI.  488. 

Where  a  provision  or  proviso  in  an 
original  grant  of  jurisdiction  was  in- 
tended only  for  that  specific  subject  of 
jurisdiction,  it  cannot  be  extended  to 
other  jurisdictions  because  of  the  codi- 
fication or  because  of  general  words. 
Jurisdiction  neither  gains  nor  loses  by 
codification.     Id. 

Where  the  law  prior  to  the  revision 
was  settled  by  clear  expressions  or  ad- 
judications, mere  changes  of  phrase- 
ology will  not  be  construed  to  be  a 
change  of  the  law.  There  must  be  an 
evident  legislative  intent  to  work  such 
a  change.     Id. 

Cited  without  definite  application, 
Ex  parte  Steiner  (1913)  202  Fed.  419, 
124  C.  C.  A.  89;  WUmington  Oty  Ry. 
Co.  V.  Taylor  (D.  C.  1912)  198  Fed. 
159. 

See  note  under  f  1277,  post 

§  1277.  (Jud.  Code,  §  300.)  Offenses  committed,  and  penalties, 
forfeitures,  and  liabilities  incurred,  how  to  be  prosecuted  and 
enforced. 

All  offenses  committed,  and  all  penalties,  forfeitures,  or  liabili- 
ties incurred  prior  to  the  taking  effect  hereof,  under  any  law  em- 
braced in,  amended,  or  repealed  by  this  Act,  may  be  prosecuted 
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and  puhished,  or  sued  for  and  recovered,  in  the  district  courts,  in  the 
same  manner  and  with  the  same  effect  as  if  this  Act  had  not  been 
passed. 

Act  March  3,  1911,  c  231,  |  300,  36  Stat  1109. 

Notes  of  DeoiaioBJi 

PttiiishmeBt  for  contempt.— Under  this  Court   under   proceedings   for  punish- 

and  the  following  section  the  District  ment  brought  in  the  Circuit  Conrt  be- 

Court  has  jurisdiction   to   punish   for  fore  it  was  abolished.     In  re  Sterner 

contempt    committed    in    the    Circuit  (D.  C.  1912)   195  Fed.  299. 

§  1278.  (Jud.  Code,  §  301.)     Date  this  act  shall  be  effective. 

This  Act  shall  take  effect  and  be  in  force  on  and  after  Janua^ 
first,  nineteen  hundred  and  twelve. 

Act  March  3,  1911,  c.  231,  i  301,  36  Stat  1169. 
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THE  JUDICIARY 


Chap.  Sec. 

1.  Judicial    Districts 

2.  District  Courts,  Organization 

3.  District   Courts,  Jurisdiction 

4.  District   Courts,    Sessions 

&•  Judicial    Circuits 

6.  Circuit    Courts,    Organization 

7.  Circuit    Courts,    Jurisdiction 

8.  Circuit  Courts,   Sessions 

9.  Supremo  Court,  Organization 

10.  Supremo    Court,    Sessions 

11.  Supreme  Court,  Jurisdiction 

12.  Provisions  Common  to  More  Than  One  Court  or  Judge 

13.  Habeas    Corpus 1279 

14.  District  Attorneys,  Marshals,  Clerks  and  Other  Court  OfRcers,  and 

Commissioners     1294 

15.  Juries    

16.  Fees  and  Compensation  of  Officers 1375 

17.  Evidence    1464 

18-  Procedure 1534 

19.  Limitations    1707 

20.  Ths  Court  of  Claims,  Organization  and  Sessions 

21.  The  Court  of  Claims,  Jurisdiction,  Powers,  and  Procedure 

Many  sections  of  this  Title  of  the  Revised  Statutes,  and  subsequent  acts 
and  parts  of  acts  relating  to  the  subjects  thereof  were  incorporated  in  the 
Judicial  Code,  ante,  Title  XII  C,  and  were  repealed  or  superseded  thereby. 
Such  repeals,  etc.,  are  indicated  specifically  under  the  several  chapters  of  this 
Title. 

Other  sections  of  this  Title,  and  acts  and  parts  of  acts  subsequent  to  the 
Revised  Statutes  relating  to  subjects  which  were  included  in  this  Title  of  the 
Kevised  Statutes,  but  not  within  the  scope  of  the  Judicial  Code,  the  provisions 
of  which  remain  in  force,  are  set-  forth  post,  under  the  several  chapters  of 
this  Title. 


CHAPTER  ONE 
Judicial  Districts 

(R.  S.  §§  530-550.     Repealed.) 

This  chapter  of  the  Revised  Statutes  included  sections  530-550  thereof. 
The  provisions  contained  therein  were  incorporated  in  the  Judicial  Code, 
chiefly  in  chapter  5  thereof,  ante,  §§  1051-1106,  and  those  sections  were  re- 
pealed by  section  207  of  said  Code,  ante,  S  1274. 

All  acts  and  parts  of  acts  creating  or  changing  judicial  districts  or  divisions 
thereof,  or  fixing  or  changing  the  times  or  places  of  holding  court  therein,  en- 
acted prior  to  February  1,  1911,  were  also  incorporated  in  the  Judicial  Code, 
and  were  repealed  by  said  section  297  thereof,  ante,  §  1274. 


CHAPTER  TWO 
District  Courts — Organization 

(R.  S.  §§  551-562.    Repealed  and  transferred.) 
This  chapter  of  the  Revised  Statutes  included  sections  551-562  thereof.    The 
provisions  contained  in  sections  551-560  and  562  were  incorporated  in  the 
Judicial  Code,  chiefly  in  chapter  1  thereof,  ante,  §§  968-990,  and  those  sec- 
tions were  repealed  by  section  297  of  said  Code,  ante,  §  1274. 
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R.  S.  f  653  had  been  repealed  previously  by  Act  March  13,  1896,  c.  52, 29 
Stat.  65. 

R.  S.  I  561,  relating  to  compensation  of  deputy  clerks,  not  being  within  the 
scope  of  said  Judicial  Code,  was  not  incorporated  therein  or  repealed  there- 
by, and  is  set  forth  post,  §  1408. 

All  acts  and  parts  of  acts  authorizing  the  appointment  of  district  judjm, 
enacted  prior  to  February  1,  1911,  were  also  incorporated  in  the  Judicial  Code, 
and  were  repealed  by  said  section  297  thereof,  ante,  f  1274. 


CHAPTER  THREE 

District  Coufts — ^Jurisdiction 

(R.  S.  §§  563-571.     Repealed  and  transferred.) 
This  chapter  of  the  Revised  Statutes  included  sections  663-671  thereof.  The 
provisions  contained  in  sections  663,  564,  and  567-671  were  incorporated  in 
the  Judicial  Code,  chiefly  in  chapter  2  thereof,  ante,  fS  991-1009,  and  those 
sections  were  repealed  by  section  297  of  said  Code,  ante,  S  1274. 

R.  8.  I  671  had  been  repealed  previously  by  Act  Feb.  6,  1889,  c  113,  {  5. 
26  Stat  666. 

R.  S.  S  566,  relating  to  proceedings  in  prise  causes  after  appeal,  and  {  566, 
relating  to  trial  of  issues  of  fact,  not  being  within  the  scope  of  said  Judicial 
Code,  were  not  incorporated  therein  or  repealed  thereby,  and  are  set  forth  post, 
f  1 1683,  1667. 


CHAPTER  FOUR 

District  Courts — Sessions 

(R.  S.  §§  572-603.    Repealed.) 

This  chapter  of  the  Revised  Statutes  included  sections  672-603  thereof.  The 
provisions  contained  therein  were  incorporated  in  the  Judicial  Code,  chiefly 
in  chapter  1  thereof,  ante,  §§  974-990,  and  those  sections  were  repealed  by 
section  297  of  said  Code,  ante,  {  1274. 

All  acts  and  parts  of  acts  fixing  or  changing  the  times  or  places  of  holding 
court  in  judicial  districts,  enacted  prior  to  Feb.  1,  1911,  were  also  incorporat- 
ed in  the  Judicial  Code  and  were  repealed  by  said  section  297  thereof,  ante, 
I  1274, 


CHAPTER  FIVE 

Judicial  Circuits 

(R.  S.  §  604.    Repealed.) 
This  chapter  of  the  Revised   Statutes  included   section  604  thereof.    The 
provisions  contained  therein  were  incorporated  in  the  Judicial  Code,  in  chap- 
ter 6  thereof,  ante,  §  1106,  and  section  604  was  repealed  by  section  297  of 
said  Code,  ante,  t  1274. 


CHAPTER  SIX 

Circuit  Courts — Organization 

(R.  S.  §§  605-628.     Repealed  and  superseded.) 
This  chapter   of  the   Revised    Statutes   included   sections  605-628  tbereot 
The  provisions  contained  in  sections  605-627  were  incorporated  in  the  Jo* 
dicial  Code,  chie6y  in  chapters  1  and  6  thereof,  ante.  Hi  968-990,  1107-1126, 
and  those  sections  were  repealed  by  section  297  of  said  Code,  ante,  f  1271 

R.  S.  S  (^1  providing  that  no  marshal  or  deputy  marshal  should  hold  ot 
exercise  the  duties  of  commissioner  of  any  of  the  courts,  not  being  within 

(2062) 


Ch.  10)  THE  JUDICIARY 

tbe  scope  of  said  Judicial  Code,  was  not  incorporated  therein  or  repealed 
thereby.  It  was  practically  superseded  by  Act  May  28,  1896,  c  ^52,  |  20, 
post,  fi  1334. 

All  acts  and  parts  of  acts  authorizing  the  appointment  of  circuit  judges  en- 
acted prior  to  Feb.  1,  1911,  were  also  incorporated  in  the  Judicial  Ck>de,  and 
were  repealed  by  said  section  297  thereof,  ante,  f  1274. 


CHAPTER  SEVEN 
Circuit  Courts — ^Jurisdiction 

(R.  S.  §§  629-657.     Repealed  and  transferred.) 

This  chapter  of  the  Revised  Statutes  included  sections  629-657  thereof.  The 
provisions  contained  in  sections  629-647  and  650-657  were  incorporated  in 
the  Judicial  Code,  chiefly  in  chapters  2  and  3  thereof,  ante,  §§  991-1021,  and 
were  repealed  by  section  297  of  said  Code,  ante,  §  1274. 

R.  S.  §  640  had  been  repealed  previously  by  Act  March  3,  1887,  c.  373,  f  6, 
24  Stat.  655,  and  Act  Aug.  13,  1888,  c.  866,  $  6,  25  Stat.  436. 

R.  S.  SS  648,  649,  relating  to  the  trial  of  issues  of  fact  by  a  jury  or  by  the 
court,  not  being  within  the  scope  of  the  Judicial  Code,  were  not  incorporated 
therein  oi:  repealed  thereby,  and  are  set  forth  post,  §§  1584,  1587. 

Act  March  3,  1875,  c.  137,  18  Stat.  470,  amended  by  Act  March  3,  1887,  c. 
873,  24  Stat.  552,  the  enrollment  of  which  was  corrected  by  Act  Aug.  13, 
1888,  c.  866,  25  Stat.  433,  and  sections  1-4,  6,  and  7  of  said  Act  Aug.  13,  1888, 
c.  866,  were  incorporated  in  the  Judicial  Code,  and  were  repealed  by  section 
297  thereof,  ante,  $  1274. 

Act  May  17,  1898,  c.  339,  §  1,  30  Stat.  416,  was  also  incorporated  in  the 
Judicial  Code,  in  chapter  2,  S  24,  par.  25  thereof,  ante,  §  991,  par.  25,  and 
was  superseded  thereby,  although  it  was  not  included  among  the  acts  and  parts 
of  acts  specifically  repealed  by  section  297  of  said  Code,  ante,  S  1274.  Sec- 
tion 2  of  the  act,  not  having  been  incorporated  in  the  Code,  is  set  forth  post, 
i  1579. 


CHAPTER  EIGHT 

Circuit  Courts — Sessions 

(R.  S.  §§  658-672.    Repealed.) 

This  chapter  of  the  Revised  Statutes  included  sections  658-672  thereof. 
The  provisions  contained  therein  were  incorporated  in  the  Judicial  Code, 
chiefly  in  chapters  1  and  5  thereof,  ante,  §§  968-990,  1051-1106,  and  those 
sections  were  repealed  by  section  297  of  said  Code,  ante,  f  1274. 

All  acts  and  parts  of  acts  fixing  or  changing  the  times  or  places  of  holding 
court  in  particular  districts,  enacted  prior  to  February  1,  1911,  were  also  in- 
corporated in  the  Judicial  Code,  and  were  repealed  by  said  section  297  there- 
of, ante,  t  1274. 


CHAPTER  NINE 
Supreme  Court — Organization 

(R.  S.  §§  673-683.     Repealed.) 
This  (Chapter  of   the   Revised   Statutes  included   sections   673-683   thereof. 
The  provisions  contained  therein  were  incorporated  in  the  Judicial  Code,  in 
chapter  10  thereof,  ante,  §§  1191-1232,  and  those  sections  were  repealed  by 
section  297  of  said  Code,  ante,  |  1274. 


CHAPTER  TEN 
Supreme  Court — Sessions 

(R.  S.  §§  684-686.     Repealed.) 
This  chapter  of  the   Revised    Statutes  included   sections  684-686   thereof. 
The  provisions  contained  therein  were  incorporated  in  the  Judicial  Code,  in 
chapter  10  thereof,  §S  1190-1232,  and  those  sections  were  repealed   by  sec- 
tion 297  of  said  Code,  ante,  S  1274. 
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CHAPTER  ELEVEN 
Supreme  Court — ^Jurisdiction 

(R.  S.  §§  687-710.    Repealed  and  transferred.) 

This  chapter  of  the  Revised  Statutes  Included  sections  687-710  thereof. 
The  provisions  of  sections  687-697,  699,  and  702-710,  were  incorporated  in  the 
Judicial  Code,  in  chapter  10  thereof,  ante,  §§  1191-1232,  and  were  expressly 
repealed  by  section  297  of  said  Code,  ante,  I  1274. 

R.  S.  I  691,  had  been  repealed  previously  by  Act  March  3,  1891,  c  517,  f 
14,  26  Stat.  829. 

R.  S.  I  698,  relating  to  transcripts  of  records  on  appeals,  R.  S.  f  700,  relat- 
ing to  tbe  review  of  cases  tried  without  a  jury,  and  R.  S.  S  701,  relating  to  the 
judgment  or  decree  on  review  of  judgments,  etc.,  of  inferior  courts,  not  being 
within  the  scope  of  the  Judicial  Code,  were  not  incorporated  therein  or  re- 
pealed thereby,  and  are  set  forth  post,  §§  1654,  1668,  1669. 

Act  March  8,  1885,  c.  355,  23  Stat.  443,  regulating  appeals  from  the  So- 
preme  Court  of  the  District  of  Columbia  and  the  Supreme  Courts  of  the  Ter- 
ritories, was  incorporated  in  the  Judicial  Code,  and  was  repealed  by  section 
297  of  said  Code,  ante,  §  1274. 

Act  Feb.  9,  1893,  c.  74,  §  8,  27  Stat  436,  relating  to  writs  of  error  and  ap- 
peals from  the  Court  of  Appeals  of  the  District  of  Columbia,  aitd  Act  March 
3,  1897,  c.  390,  29  Stat.  692,  relating  to  writs  of  certiorari  to  review  cases 
in  said  court,  were  incorporated,  so  far  as  in  force,  in  said  Judicial  Code,  and 
were  superseded  thereby,  although  they  were  not  included  aniiong  the  acts  and 
parts  of  acts  specifically  repealed  by  section  297  of  said  Code,  ante,  §  1274. 


CHAPTER  TWELVE 
Provisions  Common  to  More  Than  One  Court  or  Judge 

(R.  S.  §§  711-750.     Repealed  and  transferred.) 

This  chapter  of  the  Revised  Statutes  included  sections  711-750  thereof. 
The  provisions  contained  in  sections  711-714,  716-720,  723,  and  725-749,  were 
incorporated  in  the  Judicial  Code,  chiefly  in  chapters  4  and  11  thereof,  ante, 
§§  1022-1050,  1233-1251,  and  those  sections  were  repealed  by  section  297  of 
said  Code,  ante,  g  1274. 

R.  S.  §  715,  relating  to  criers  of  the  courts  and  attendants  on  juries,  etc., 
R.  S.  §  721,  making  the  laws  of  the  states  rules  of  decision  in  trials  at  com- 
mon law,  R.  S.  §  722,  relating  to  proceedings  in  vindication  of  civil  rights, 
R.  S.  §  724,  authorizing  the  courts  to  require  parties  to  produce  books  and 
writings  in  actions  at  law,  and  R.  S.  §  750,  prescribing  the  contents  of  the 
final  record  in  equity  and  admiralty  causes,  not  being  within  the  scope  of  said 
Judicial  Code,  were  not  incorporated  therein  or  repealed  thereby,  and  are  set 
forth  post,  §§  1338,  1538,  1542,  1469,  1604.  respectively. 

Act  Feb.  15,  1879,  c.  81,  20  Stat.  292,  which  authorized  the  admission  of 
women  to  practice  before  the  Supreme  Court,  was  incorporated  in  said  Ju- 
dicial Code,  in  section  255  thereof,  ante,  |  1232,  and  was  superseded  thereby. 

Sections  1-4,  6,  and  7  of  Act  Aug.  13,  1888,  c.  866,  25  Stat.  433,  which 
Act  corrected  the  enrollment  of  Act  March  3,  1887,  c.  373,  24  Stat.  552.  of 
which  sections  2  and  3  related  to  management  of  property  by  and  suits 
against  receivers,  and  section  7,  prohibited  the  appointment  or  employment 
in  the  courts  of  relatives  of  judges  thereof,  were  incorporated  in  sfud  Judicial 
Code,  and  were  superseded  thereby. 

Act  March  3,  1897,  c.  305,  29  Stat  695,  prescribing  the  districts  in  which 
suits  for  infringement  of  patents  may  be  brought,  was  incorporated  in  said 
Judicial  Code,  in  section  48  thereof,  ante,  §  1030,  and  was  superseded  thereby. 
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CHAPTER  THIRTEEN 
Habeas  Corpus 


1291. 
1292. 


1298. 


Bee. 

1288.  Denial  of  return;  counter  allega- 
tions;  amendments. 

1289.  Summary  hearing;  disposition  of 
party. 

1290.  In  cases  involving  the  law  of  na- 
tions, notice  to  be  served  on 
State  attorney-general. 

Appeals,  bow  taken. 

Pending  proceedings  in  certain 
cases,  action  by  State  author- 
ity void;   limitation  of  appeals. 

Appeal  to  Supreme  Court  in  pro- 
ceedings where  detention  is  un- 
der process  of  State  court;  cer- 
tificate of  probable  cause. 

§  1279.  (R.  S,  §  751.)     Power  of  courts  to  issue  writs  of  habeas 
corpus. 

The  Supreme  Court  and  the  [circuit  and]  district  courts  shall 
have  power  to  issue  writs  of  habeas  corpus. 

Act  Sept.  24,  1789.  c.  20.  |  14.  1  Stat.  81.  Act  April  10,  1869,  c.  22,  §  2,  16 
Stat.  44.  Act  March  2,  1833,  c.  57,  §  7,  4  Stat.  634.  Act  Feb.  5,  1867,  c. 
28,  1 1,  14  Stat  385.    Act  Aug.  29,  1842,  c.  257,  §  1,  5  Stat.  539. 

The  words  "circuit  and,"  inclosed  in  brackets  in  this  section,  were  supersed- 
ed by  the  abolition  of  circuit  courts  and  the  transfer  of  their  powers  and 
duties  to  the  district  courts,  by  Jud.  Code,  §§  289-291,  ant*,  §§  1266-1268. 

Notes'  of  Deetsiona 


See. 

1279.  Power  of  courts  to  issue  writs  of 

habeas  corpus. 

1280.  Power  of  judges  to  grant  writs  of 

habeas  corpus. 

1281.  TVrit  of  habeas  corpus  when  pris- 

oner is  in  jail. 

1282.  Application   for   the  writ   of  ha- 

beas corpus. 

1283.  Allowance   and  direction  of   the 

writ. 

1284.  Time  of  return. 

1285.  Form  of  return. 

1286.  Body  of  the  party  to  be  produced. 

1287.  Day  for  hearing. 


Construotlon  of  provisioR^— See  Ex 
parte  Watkins  (1830)  3  Pet  193.  7  L. 
Ed.  650;  Ex  parte  Joyce  (D.  C.  1913) 
212  Fed.  282. 

The  office  of  the  writ  of  habeas  cor- 
pus iB  confined  to  an  inquiry  as  to 
the  cause  of  commitment,  and  if  it  is 
ascertained  that  the  party  invoking  it 
is  held  under  a  process  of  a  court  or 
tribunal  having  jurisdiction  of  his  per- 
son and  the  subject-matter  of  the 
charge,  the  writ  must  be  dismissed.  Ex 
parte  Jim  Hong  (1914)  211  Fed.  73, 
127  C.  C.  A.  569. 

The  writ  will  be  issued  in  the  ter- 
ritorial jurisdiction  of  the  courts,  or 
tlie  judges  thereof,  to  relieve  a  per- 
son, who  is  in  custody  in  violation  of 
the  constitution.  Ex  parte  Kenyon  (C. 
C.  1878)  Fed.  Cas.  No.  7,720. 

The  writ  of  habeas  corpus  provided 
for  in  the  United  States  statutes  is  the 
high  prerogative  writ  of  right  granted 
upon  the  application  of  a  person  ille- 
gally imprisoned  or  in  any  way  re- 
strained of  bis  liberty.  U.  S.  v.  Hard- 
en (D.  C.  1881)  10  Fed.  802,  808. 

Proceedings  on  habeas  corpus  in  the 
federal  courts  are  not  governed  by  state 
legislation,  but  must  conform  to  com- 
mon-law rules.  In  re  Morris  (G.  C. 
1889)  40  Fed.  824. 

The  special  grant  of  power  to  is- 
sue writs  of  habeas  corpus  is  contain- 
ed in  this  chapter,  and  it  is  necessary 
for  a  correct  analysis  thereof  to  con- 
sider the  several   sections  separately, 

2U.S.COMP.'16-130 


and  also  to  treat  the  chapter  in  its  en- 
tirety as  one  law.  This  section  and 
section  1280,  post,  provide  that  the 
Supreme  Court  Circuit  Courts,  and 
District  Courts,  and  the  justices  and 
judges  of  said  courts  within  their  re- 
spective jurisdictions,  shall  have  power 
to  issue  writs  of  habeas  corpus  for  the 
purpose  of  inquiry  into  the  cause  of  re- 
straint of  liberty.  Section  1289,  post, 
provides  for  a  summary  hearing,  and 
authorizes  the  court  or  justice  or  judge 
to  dispose  of  the  party  as  law  and 
justice  require.  These  sections  seem 
to  contain  the  entire  grant  of  power, 
but  they  do  not  contain  any  clause  or 
sentence  indicating  limitations  of  the 
power.  This  section  confers  identical- 
ly the  same  power  to  issue  writs  of  ha- 
beas corpus  upon  the  District  Courts 
as  it  confers  upon  the  Circuit  Courts, 
and  only  differences  in  their  capacity 
or  functions  for  the  purposes  for  which 
they  were  established  distinguishing 
them  from  the  Circuit  Courts  preclude 
the  District  Courts  from  taking  the 
power  granted  by  this  section  in  all  of 
its  amplitude.  Clifford  v.  Williams  (C. 
C.  1904)   131  Fed.  100,  102. 

To  ascertain  the  nature  of  the  writ 
which  the  courts  and  judges  are  au- 
thorized to  issue,  reference  must  be 
made  to  the  common  law.  In  re  Keeler 
(D.  C.  1843)  Fed.  Cas.  No.  7,637. 

The  right  to  a  writ  of  habeas  cor- 
pus is  the  right  to  have  the  lawfulness 
of  the  restraint  to  which  the  petitioner 
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is  subjected  inquired  into  by  the  courts, 
to  be  adjudged  and  determined  by  the 
law  of  the  land.  In  re  Jung  Ah  Lung 
(D.  C.  1885)  25  Fed.  141,  143. 

The  several  acts  of  Congress  relative 
to  the  jurisdiction  of  the  courts  of  the 
United  States  to  issue  writs  of  habeas 
corpus  do  not  declare  that  the  juris- 
diction of  those  courts  shall  be  exclu- 
sive of  the  jurisdiction  of  the  state 
courts,  even  in  cases  provided  for  by 
federal  law.  (1867)  12  Op.  Atty.  Gen. 
259. 

Power  of  federal  courts  In  generals- 
Resort  may  be  had  to  the  common  law 
for  the  meaning  of  the  term  habeas 
corpus,  but  the  power  of  the  federal 
courts  to  grant  the  writ  must  be  given 
by  statute.  Ex  parte  Bollman  (1807) 
4  Cranch,  75,  2  L.  Ed.  554. 

The  circuit  courts  as  well  as  the 
judges  thereof  may  issue  writs  of  ha- 
beas corpus  to  inquire  into  the  cause 
of  a  commitment,  and  they  have  juris- 
diction, except  in  cases  where  the  priv- 
ilege of  the  writ  is  suspended,  to  hear 
and  determine  the  question  whether  the 
party  is  entitled  to  be  discharged.  Ex 
parte  Milligan  (1866)  4  WalL  2,  110, 
18  L.  Ed.  281. 

The  broad  language  of  this  section  is 
attended  by  the  general  condition  that 
the  authority  must  be  exercised  agree- 
ably to  the  principles  and  usages  of 
law.  Ex  parte  Royall  (1886)  6  Sup. 
Ct.  734,  737,  117  U.  S.  241,  29  L.  Ed. 
868. 

The  right  under  this  section  and  the 
two  following  sections  to  apply  for  a 
writ  of  habeas  corpus  is  an  ample  pro- 
tection against  the  danger  of  unlawful 
oppression  from  the  courts  or  author- 
ity of  a  state.  Virginia  v,  Paul  (1893) 
13  Sup.  Ct.  536,  148  U.  S.  107,  37  L. 
Ed.  386.  Where  au  ordinary  writ  of 
habeas  corpus  is  issued  by  a  district 
judge  on  the  ground  that  the  prisoner 
is  in  custody  for  an  act  done  in  pursu- 
ance of  a  law  of  the  United  States,  the 
question  whether  good  cause  was 
shown  for  his  discharge  is  for  the  judi- 
cial determination  of  the  judge,  in  the 
exercise  of  the  jurisdiction  vested  in 
him  by  this  section  and  the  two  follow- 
ing sections.    Id. 

Since  adequate  provision  is  made  for 
securing  to  every  one  entitled  thereto 
the  writ  of  habeas  corpus,  an  act  es- 
tablishing a  new  court  does  not  create 
a  presumption  that  it  intends  to  give 
such  court  jurisdiction  in  habeas  cor- 
pus. Whitney  v.  Dick  (1906)  26  Sup. 
Ct.  584,  585,  202  U.  S.  132,  50  L.  Ed. 
963. 

The  federal  courts  cannot  issue  the 
writ,  unless  it  is  necessary  in  aid  of 
jurisdiction  in  a  case  or  proceeding 
pending  therein.  Ex  parte  Everts  (C. 
C.  1858)  Fed.  Cas.  No.  4,581. 

A  federal  court  has  jurisdiction  to 
issue  a  writ  of  certiorari  as  ancillary 
to  a  writ  of  habeas  corpus,  and  to  ren- 
der their  jurisdiction  under  the  latter 
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writ  effective.  In  re  Martin  (C.  C. 
1866)  Fed.  Cas.  No.  9,151. 

The  jurisdiction  of  federal  courts  in 
habeas  corpus  cases  is  derived  from 
this  section,  and  not  from  sections  con- 
ferring general  jurisdiction.  Rosen- 
baum  V.  Board  of  Sup'rs  (C.  0.  1886) 
28  Fed.  223,  225,  affirmed  (1887)  7 
Sup.  Ct.  633,  120  U.  S.  450,  30  L.  Ed. 
743.  This  grant  of  authority  to  issue 
writs  of  habeas  corpus  includes  every 
species  of  the  writ  State  v.  Sullivan 
(C.  C.  1892)  50  Fed.  693. 

If  this  section,  and  the  original  en- 
actment out  of  which  it  arose,  ever 
vested  in  the  circuit  <H>urt8  jurisdiction 
of  the  issues  in  the  case  at  bar,  that 
jurisdiction  remains  unaffected  by  any 
other  legislation.  King  v.  McLean 
Asylum  of  Mass.  Gen.  Hospital  (1894) 
64  Fed.  331,  12  C.  C.  A.  145. 

The  power  of  federal  courts  is  coex- 
tensive with  criminal  power,  provided 
only  that  the  writ  shall  not  be  issued 
for  the  deliverance  of  prisoners  in  jail, 
except  in  cases  specified  in  R,  S.  f  753, 
post,  §  1281.  Ex  parte  Caldwell  (C.  C. 
1905)  138  Fed.  487,  488,  reversed 
(1906)  26  Sup.  Ct  264,  200  U.  S.  293, 
50  L.  Ed.  488.  The  history  of  the 
writ,  under  the  judiciary  acts  and  the 
force  bill,  as  draii^n  from  the  adjudi- 
cated cases,  given  and  explained.  Ia 
re  McDonald  (D.  C.  1861)  Fed  Oaa. 
No.  8,751. 

The  power  of  federal  courts  to  issue 
writs  of  habeas  corpus  to  inquire  into 
the  cause  of  restraint  of  liberty  in  cer- 
tain specified  instances  is  expressly  re- 
stricted, by  this  section  and  sections 
1280,  1281,  post,  to  the  territorial  ju- 
risdiction of  the  court  in  which  the 
application  is  made.  Ex  parte  Gouyet 
(D.  C.  1909)  175  Fed.  230. 

A  prisoner  cannot  be  withdrawn  from 
the  jurisdiction  of  a  state  by  habeas 
corpus  issued  by  the  courts  of  the 
United  States,  nor  from  that  of  the 
United  States  by  habeas  corpus  issued 
by  the  courts  of  a  state.  (1853)  6  Op. 
Atty.  Gen.  103.  When  a  party  is  law- 
fully in  custody  under  the  judicial  au- 
thority having  apparent  jurisdiction  of 
the  subject-matter,  no  other  court  is 
collaterally  to  take  jurisdiction  of  the 
case  under  cover  of  the  writ  of  habeas 
corpus  ad  subjiciendum,  even  as  be- 
tween courts  of  the  same  sovereignty 
or  jurisdiction.  Id.  The  courts  of  the 
United  States  are  the  rightful  judges 
of  their  own  jurisdiction.    Id. 

The  capacity  of  the  proper  courts 
of  the  United  States  to  take  jurisdic- 
tion in  habeas  corpus  of  persons  enlist- 
ed in  the  Navy  does  not,  before  its 
actual  exercise,  oust  the  jurisdiction  of 
a  state  court.  C1867)  12  Op.  Atty. 
Gen.  259. 

Proceedings  by  certiorari  in  a  state 
court  for  the  review  of  a  decision  on  a 
habeas  corpus  in  said  court  do  not  pre- 
vent a  United  States  court  from  pro- 
ceeding on  a  habeas  corpus  subsequent- 
ly issued  from  the  latter  court  in  be- 
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half  of  the  same  prisoner.    In  re  Leary 
(N.  Y.  1857)  6  Abb.  N.  O.  43. 

Power  of  supreme  court.— The  su- 
preme court  has  authority  to  issue  the 
writ  of  habeas  corpus  ad  subjiciendum, 
such  writ  being  for  the  purpose  of  re- 
vising a  decision  that  the  party  should 
be  imprisoned.  Ex  parte  Bollman 
(1807)  8  U.  S.  (4  Cranch)  75,  2  L. 
Ed.  554;  Ex  parte  Watkins  (1833)  32 
U.  S.  (7  Pet)  568,  8  L.  Ed.  786;  Ex 
parte  Milburn  (1835)  34  U.  S.  (9  Pet) 
704,  9  L.  Ed.  280;  Ex  parte  Clarke 
(1879)  100  U.  S.  399,  25  L.  Ed.  715. 

The  supreme  court  has  no  appellate 
jurisdiction  in  criminal  cases;  and  it 
cannot  revise  the  judgments  of  the  cir- 
cuit courts,  by  writ  of  error  or  habeas 
corpus,  in  any  case  where  a  party  has 
been  convicted  of  a  public  offense.  Ez 
parte  Kearney  (1822)  20  U.  S.  (7 
Wheat)  38,  5  L.  Ed.  391.  The  power 
to  do  so  is  conferred  by  this  section. 
Ez  parte  Watkins  (1830)  3  Pet  193, 
201,  7  L.  Ed.  650. 

The  original  jurisdiction  of  the  su- 
preme court  of  the  United  States  does 
not  extend  to  the  case  of  a  petition  by 
a  private  individual  for  a  habeas  cor- 
pus to  bring  up  the  body  of  his  infant 
daughter,  alleged  to  be  unlawfully  de- 
tained from  him.  Ez  parte  Barry  (U. 
S.  1844)  43  U.  S.  (2  How.)  65,  11  L. 
Ed.  18L 

Where  a  district  judge  at  his  cham- 
bers decided  that  there  was  sufficient 
cause  for  surrender  of  a  person  claimed 
by  the  French  government,  and  commit- 
ted him  to  custody  to  await  the  order  of 
the  President  of  the  United  States,  the 
Supreme  Court  has  no  jurisdiction  to 
issue  a  habeas  corpus  to  review  that  de- 
cision. In  re  Metzger  (1847)  5  How. 
176,  12  L.  Ed.  104. 

The  supreme  court  of  the  United 
States  have  no  jurisdiction  of  a  writ  of 
habeas  corpus,  under  the  seal  of  the  cir- 
cuit court,  issued  and  tested  by  an  as- 
sociate judge  of  the  supreme  court,  re- 
turnable before  him  at  chambers,  and 
adjourned  by  him  into  the  supreme 
court  in  banc.  In  re  Kaine  (1852)  55 
U.  S.  (14  How.)  103,  14  L.  Ed.  345. 

It  seems  that  the  supreme  court  of 
the  United  States  have  power  to  issue 
a  writ  of  habeas  corpus  to  discharge  a 
person  committed  by  a  commissioner  of 
the  circuit  court  of  the  United  States, 
as  a  fugitive  from  justice  in  Great 
Britain,  after  the  circuit  court  has  or- 
dered that  a  writ  of  habeas  corpus,  is- 
sued by  itself,  should  be  dismissed,  and 
the  prisoner  remanded  to  the  custody 
of  the  marshal,  under  his  original  com- 
mitment   Id. 

Where,  upon  a  writ  of  habeas  corpus, 
the  circuit  court  having  jurisdiction 
thereof  has  decided  against  the  prison- 
er, the  supreme  court  of  the  United 
States  has  a  quasi  appellate  jurisdic- 
tion of  another  writ  in  the  same  case 
sued  out  of  that  court.  Ex  parte  Wells 
(1865)  59  U.  S.  (18  How.)  307,  16  L. 
Ed.  421. 


In  all  cases  where  a  circuit  court  of 
the  United  States  has,  in  the  exercise 
of  its  original  jurisdiction,  caused  a 
prisoner  to  be  brought  before  it,  and 
has,  after  inquiring  into  the  cause  of 
detention,  remanded  him  to  the  cus- 
tody from  which  he  was  taken,  the  su- 
preme court  may,  in  the  exercise  of  its 
appellate  jurisdiction,  by  the  writ  of 
habeas  corpus,  aided  by  the  writ  of  cer- 
tiorari, revise  the  decision  of  the  cir- 
cuit court,  and,  if  it  be  found  unwar- 
ranted by  law,  relieve  the  prisoner 
from  the  unlawful  restraint  to  which 
he  has  been  remanded.  Ex  parte  Yer- 
ger  (1868)  76  U.  S.  (8  Wall.)  85,  19  L. 
Ed.  332. 

The  authority  of  the  supreme  court  to 
issue  writs  of  habeas  corpus  to  deter- 
mine whether  an  inferior  tribunal  ex- 
ceeded its  jurisdiction  in  incarcerating 
the  petitioner  affirmed.  In  re  Lange 
(1873)  18  Wall.  163, 166,  21  L.  Ed.  872. 

The  federal  Supreme  Court  will  not 
on  habeas  corpus  review  the  proceed- 
ings of  the  District  Court  on  a  convic- 
tion for  crime,  for  error  therein,  where 
the  court  had  jurisdiction  of  the  cause 
and  of  the  person,  and  where  the  pro- 
ceedings are  not  reviewable  on  writ  of 
error.  Ex  parte  Parks  (1876)  93  U.  S. 
18,  22,  28  L.  Ed.  787. 
•  The  jurisdiction  of  the  Supreme  Court 
by  habeas  corpus,  when  not  restrained 
by  some  special  law,  extends  generally 
to  imprisonment  pursuant  to  judgment 
of  an  inferior  tribunal  of  the  United 
States,  which  has  no  jurisdiction  of  the 
cause  or  whose  proceedings  are  other- 
wise void,  and  not  merely  erroneous. 
Ex  parte  SiebQld  (1879)  100  U.  S.  371, 
374.  25  L.  Ed.  717. 

The  Supreme  Court  has  no  general 
power  to  review  the  judgments  of  in- 
ferior federal  courts  in  criminal  cases 
by  the  use  of  the  writ  of  habeas  corpus 
or  otherwise.  Ex  parte  Curtis  (1882) 
1  Sup.  Ct  381,  386,  106  U.  S.  371,  27 
L.  Ed.  232;  Ex  parte  Carll  (1883)  1 
Sup.  Ct  535,  106  U.  S.  521,  27  L.  Ed. 
288. 

Except  in  cases  affecting  ambassa- 
dors, other  public  ministers,  or  consuls, 
and  those  in  which  a  state  is  a  party, 
the  supreme  court  can  issue  a  writ  of 
habeas  corpus  only  under  its  appellate 
jurisdiction.  Ex  parte  Hung  Han;; 
(1883)  108  U.  S.  552,  2  Sup.  Ct  863,  27 
L.  Ed.  811. 

The  supreme  court  cannot  take  juris- 
diction of  a  certificate  of  division  in 
opinion  between  the  judges  of  a  circuit 
court  in  proceedings  under  a  writ  of  ha- 
beas corpus,  until  final  judgment  has 
been  rendered  in  accordance  with  the 
opinion  of  the  presiding  justice  or 
judge.  Ex  parte  Cota  (1884)  4  Sup.  Ct 
25,  110  U.  S.  385,  28  L.  Ed.  172. 

Though  the  supreme  court  of  the 
United  States  has,  under  the  constitu- 
tion, no  appellate  jurisdiction  in  crimi- 
nal cases,  yet,  upon  the  matter  being 
properly  presented,  it  will  intervene  in 
the  interest  of  a  prisoner  under  sen- 
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tence  of  a  court  of  the  United  States 
which  was  not  competent  to  try  him. 
The  Ku-Klux  Cases  (1884)  110  U.  S. 
651.  4  Sup.  Ct.  152,  28  L.  Ed.  274. 

The  United  States  supreme  court, 
having  no  jurisdiction  of  criminal  cases 
by  writ  of  error  or  appeal,  cannot  dis- 
charge, on  habeas  corpus,  a  person  im- 
prisoned under  the  sentence  of  a  cir- 
cuit or  district  court  in  a  criminal  case, 
unless  the  sentence  exceeds  the  juris- 
diction of  that  court,  or  there  is  no  au- 
thority to  hold  the  prisoner  under  the 
sentence.  Ex  parte  WUson  (1885)  114 
U.  S.  417,  5  Sup.  Ct  »35,  2»  L.  Ed.  89. 

Since,  under  Act  March  3,  1885,  an 
appeal  lies  from  the  judgments  of  the 
United  States  circuit  courts  in  habeas 
corpus  cases,  the  supreme  court  will  not 
issue  such  a  writ  in  cases  where  it  may 
as  well  be  done  in  the  proper  circuit 
court,  if  there  are  no  special  circum- 
stances in  the  case  making  direct  action 
by  the  supreme  court  necessary  or  ex- 
pedient Ex  parte  Minan  (1887)  119 
U.  S.  584,  7  Sup.  Ct  341,  30  L.  Ed.  513; 
In  re  Huntington  (1890)  137  U.  S.  63, 
11  Sup.  Ct  4,  34  L.  Ed.  587. 

The  Supreme  Court  by  habeas  corpus 
cannot  discharge  a  person  imprisoned 
under  the  sentence  of  a  territorial 
court,  unless  that  court  has  transgress- 
ed its  jurisdiction.  E}x  parte  Harding 
(1887)  7  Sup.  Ct  780,  781,  120  U.  S. 
782,  30  L.  Ed.  824. 

Habeas  corpus  will  not  issue  as  a 
matter  of  course,  and  it  cannot  be  con- 
verted into  a  remedy  for  the  correction 
of  mere  errors  of  judgment  or  of  pro- 
cedure, and  the  supreme  court  can  ex- 
ercise no  appellate  jurisdiction  over  the 
trial  court  or  courts  of  the  state,  nor 
review  their  conclusions  of  law  and  fact 
and  pronounce  them  erroneous.  Ex 
parte  Frederich  (1893)  13  Sup.  Ct  793, 
795,  149  U.  S.  70,  37  L.  Ed.  653. 

Habeas  corpus  will  not  be  granted  by 
the  Supreme  Court  of  the  United  States 
on  behalf  of  a  person  convicted  in  a  dis- 
trict court  of  bringing  intoxicating  liq- 
uors into  the  Indian  country,  unless  spe- 
cial circumstances  make  immediate  ac- 
tion, instead  of  the  usual  remedy  by 
writ  of  error  from  a  circuit  court  of 
appeals,  necessary  or  expedient,  espe- 
cially where  the  term  of  his  imprison- 
ment had  almost  expired  before  appli- 
cation for  the  writ  In  re  Lincoln 
(1906)  26  Sup.  Ct  602,  202  U.  S.  178, 
50  li.  Ed.  984. 

The  power  of  the  Supreme  Court  and 
of  the  Circuit  Courts  of  Appeal  to  is- 
sue writs  of  habeas  corpus  is  a  part  of 
their  appellate  jurisdiction,  distinct 
from  their  power  to  review  by  writs  of 
error  or  appeals,  and  extends  to  im- 
prisonment by  judgment  or  orders  of 
inferior  courts  within  their  respective 
territorial  jurisdiction,  both  when  the 
final  judgment  or  orders  are  not  review- 
able by  error  or  appeals,  as  well  as 
cases  in  which  they  are  so  reviewable. 
Ex  parte  Moran  (1906)  144  Fed.  594, 
75  C.  C.  A.  396, 
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Where  a  capias  ad  satisfaciendum, 
issuing  from  the  United  States  circuit 
court,  is  regular  on  its  face,  and  in  a 
case  in  which  that  court  had  undoubted 
jurisdiction,  the  supreme  court  will  not 
inquire  into  the  exercise  of  that  juris- 
diction. In  re  Salisbury  (1855)  16  BL 
(6  Peck)  350. 

The  supreme  court  of  the  United 
States,  in  the  exercise  of  its  appellate 
jurisdiction,  may,  by  writ  of  habeas 
corpus,  aided  by  the  writ  of  certiorari, 
revise  the  decision  of  the  circuit  court, 
and,  if  it  be  found  unwarranted  by  law, 
relieve  the  prisoner  from  the  unlawful 
restraint  to  which  he  has  been  remand- 
ed. Palmer  v.  Commonwealth  (Pa. 
1820)  6  Serg.  &  R.  245. 

Pow«r  of  distrlet  covrts^-Circuit 
courts,  as  well  as  the  judges  thereof, 
are  authorized  to  issue  a  writ  of  habeas 
corpus  to  inquire  into  a  writ  of  com- 
mitment, and  have  jurisdiction,  except 
where  the  privilege  of  the  writ  is  sus- 
pended, to  hear  and  determine  whether 
the  party  is  entitled  to  be  discharged. 
Ex  parte  MilUgan  (1866)  4  Wall.  2,  4, 
18  L.  Ed.  281. 

The  district  court  has  power  to  issue 
the  writ  in  behalf  of  any  one  claiming 
to  be  restrained  of  his  liberty,  and  must 
determine  whether  the  allegations  of 
the  petition  are  such  as  to  entitle  the 
petitioner  to  relief,  and  make  such  or- 
der as  the  law  and  justice  requires.  In 
re  Durrant  (C.  C.  1898)  84  Fed.  317, 
319. 

Where  a  Chinese  person  had  a  fair, 
though  summary,  hearing,  the  District 
Court  had  no  jurisdiction  to  pass  on  the 
merits  on  a  writ  of  habeas  corpus. 
Prentis  v.  Seu  Leung  (1913)  203  Fed. 
25,  121  C.  C.  A.  389. 

Validity  of  prior  onaotmoRt.— Act 
Cong.  March  3,  1863,  entitled  "An  act 
relating  to  habeas  cprpus  and  regulat- 
ing judicial  proceedings  in  certain 
cases,"  is  unconstitutional  and  void. 
Benjamm  v.  Murray  (N.  Y.  1865)  28  , 
How.  Prac.  193. 

Cited    withoHt    deflnlto    applioation, 

Ex  parte  Burford  (1806)  3  Cranch, 
448,  449,  2  L.  Ed.  495;  Coleman  y. 
Tennessee  (1878)  97  U.  S.  509,  619,  24 
L.  Ed.  1118;  Kurtz  ▼.  Moffitt  (1885) 
6  Sup.  Ct  148,  151,  115  U.  S.  487,  29 
L.  Ed.  458;  In  re  Terry  (1888)  9  Sup. 
Ct  77,  78,  128  U.  S.  289,  32  L.  Ed. 
405;  Thomas  v.  Loney  (1890)  10  Sup. 
Ct  584,  586,  134  U.  S.  372,  33  L.  Ed. 
949  (affirming  [C.  C.  1889]  38  Fed. 
101);  Wood  V.  Brush  (1891)  11  Sup. 
Ct.  738,  739,  140  U.  S.  278,  35  L.  Ed. 
505;  Jugiro  v.  Same  (1891)  11  Sup. 
Ct  770,  771,  140  U.  S.  291.  35  L.  Ed. 
510;  Cross  ▼.  Burke  (1892)  13  Sup. 
Ct  22,  146  U.  S.  82,  36  L.  Ed.  896; 
McKane  v.  Durston  (1894)  14  Sup.  Ct 
913,  914,  153  U.  S.  684,  38  L.  Ed.  867; 
Kentucky  v.  Powers  (1906)  26  Sup. 
Ct  387,  397,  201  U.  S.  1.  50  L.  Ed. 
633,  5  Ann.  Cas.  692;    Eaton  t.  Cal- 


Ch.  13) 


THE  JUDICIARY 


§  1280 


houn  (C.  C.  1880)  15  Fed.  165,  157; 
In  re  Brosnahan  (G.  C.  1883)  18  Fed. 
62,  eS;  In  re  HaskeU  (G.  G.  1892)  52 
Fed.  795,  797;  U.  S.  v.  Fuellhart  (C. 
C.  1901)  106  Fed.  911;  Kentucky  v. 
Powers  (G.  G.  1905)  139  Fed,  452; 
Brown  v.  Urquhart  (C.  O.  1905)  139 
Fed.  846  (reversed  [1907]  27  Sup.  Gt. 


459,  205  U.  a  179,  51  L.  Ed.  700); 
Ex  parte  Yung  Jon  (D.  G.  1886)  28 
Fed.  308,  309;  U.  S.  r.  FiscuB  (D.  G. 
1890)  42  Fed.  395,  396;  In  re  Mat- 
thews (D.  G.  1902)  122  Fed.  248,  250; 
Ex  parte  Marrin  (D.  G.  1908)  164  Fed. 
631. 
See  notes  under  §§  1280,  1281. 


§  1280.  (R.  S.  §  752.)     Power  of  judges  to  grant  writs  of  habeas 
corpus. 

The  several  justices  and  judges  of  the  said  courts,  within  their 
respective  jurisdictions,  shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the  cause  of  restraint  of 
liberty. 

Act  Sept  24,  1789,  c  20,  f  14,  1  Stat.  81.  Act  April  10,  1869,  c.  22,  {  2, 
16  Stat.  44.  Act  March  2,  1833,  c.  57,  f  7,  4  Stat.  634.  Act  Feb.  5,  1867,  c. 
28,  §  1,  14  Stat.  385.    Act  Aug.  29,  1842,  c.  257,  i  1,  5  Stat  539. 

Notes  of  DeoisloBs 


Construotlon   of   provision^— The   act 

authorizes  the  Supreme  Gourt  and  all 
the  courts  of  the  United  States  and 
judges  thereof  to  issue  the  writ  of 
habeas  corpus  to  inquire  into  the  cause 
of  commitment.  Ex  parte  Watkins 
(1830)  3  Pet  193,  201,  7  L.  Ed.  650. 

Habeas  corpus  will  issue  in  the  ter- 
ritorial jurisdiction  of  the  courts,  or 
the  judges  thereof,  to  relieve  a  per- 
son who  is  in  custody  in  violation  of 
the  Constitution.  Ex  parte  Kenyon 
(G.  G.  1878)  Fed.  Gas.  No.  7,720. 

A  United  States  circuit  or  district 
court  or  ai^  judge  thereof,  may  issue 
a  writ  of  habeas  corpus  in  every  case 
where  it  is  alleged  a  party  is  restrained 
of  his  liberty  anywhere  in  the  territorial 
jurisdiction  of  such  courts  without  due 
process  of  law,  or  against  the  consti- 
tution or  laws  of  the  United  States. 
Ex  parte  Farley  (G.  G.  1889)  40  Fed. 
66. 

This  section  ozily  confers  power  on 
the  judges  of  the  supreme  and  district 
courts,  in  vacation,  to  award  writs  of 
habeas  corpus  for  the  purpose  of  an 
inquiry  into  the  cause  of  restraint  of 
Uberty.  State  v.  Sullivan  (G.  G.  1892) 
50  Fed.  593. 

This  section  and  section  1279,  ante, 
provide  that  the  Supreme  Gourt,  Cir- 
cuit Courts,  aud  District  Courts,  and 
the  justices  and  judges  of  said  courts 
within  their  respective  jurisdictions, 
shall  have  power  to  issue  writs  of  ha- 
beas corpus  for  the  purpose  of  inquiry 
into  the  cause  of  restraint  of  liberty. 
Section  1289,  post,  provides  for  a  sum- 
mary hearing^  and  authorizes  the  court 
or  justice  or  judge  to  dispose  of  the 
party  as  law  and  justice  require.  These 
sections  seem  to  contain  the  entire 
grant  of  power,  and  they  do  not  con- 
tain any  clause  or  sentence  indicating 
limitations  of  the  power,  Clifford  v. 
WilUams  (G.  G.  1904)  131  Fed.  100, 
102. 

The  federal  district  court  or  the 
judge  thereof,  has  jurisdiction  to  issue 
the  writ  and  hear  the  case  when  peti- 
tioner is  held   under  illegal  restraint, 


without  any  formal  or  technical  com- 
mitment In  re  McDonald  (D.  G.  1861) 
Fed.  Gas.  No.  8,751. 

Power  of  Justloos  of  supromo  coHrts. 

—The  supreme  court  of  the  United 
States  have  no  jurisdiction  of  a  writ 
of  habeas  corpus,  under  the  seal  of  the 
circuit  court,  issued  and  tested  by  an 
associate  judge  of  the  supreme  court 
returnable  before  him  at  chambers,  and 
adjourned  by  him  into  the  supreme 
court  in  banc.  In  re  Kaine  (1852)  55 
U.  S.  (14  How.)  103,  14  L.  Ed.  345. 

Powers  of  judgos  of  distrlot  or  other 
federal  courts^— Where  an  application 
to  a  District  Judge  for  a  writ  of  habeas 
corpus  alleged  that  petitioner's  im- 
prisonment was  in  violation  of  the  fed- 
eral Constitution,  the  court  was  with- 
out discretion  to  refuse  to  allow  an  ap- 
peal to  the  Supreme  Court  for  an  order 
denying  the  writ,  though  it  appeared 
that  the  same  was  without  merit  In 
re  Marmo  (D.  C.  1905)  138  Fed.  201. 

Powers  of  Judges  in  generals— The 
designation  of  the  judge  as  a  United 
States  judge  by  Act  1892,  c.  60,  f  6 
(tit  29),  is  equivalent  to  the  designa- 
tion of  the  judges  authorized  by  this 
section  to  issue  writs  of  habeas  cor- 
pus. Fong  Yue  Ting  v.  U.  S.  (1893) 
13  Sup.  Ct.  1016,  1028,  149  U.  S.  698, 
37  L.  Ed.  005. 

A  distinction  must  be  made  between 
a  district  judge  and  a  district  court. 
Chow  Loy  V.  U.  S.  (1901)  112  Fed. 
354,  359,  50  C.  C.  A.  279. 

A  federal  judge  has  no  power  to  is- 
sue habeas  corpus  for  one  imprisoned 
under  a  state  indictment  for  murder. 
Ex  parte  McOann  (D.  G.  1865)  Fed. 
Gas.  No.  8,679. 

Proceedings  before  Judge  or  court.— 

Where  a  petition  for  habeas  corpus 
was  presented  to  a  judge,  who  directed 
the  clerk  of  the  court  to  issue  a  writ  of 
habeas  corpus  and  make  it  returnable 
before  him  at  the  courthouse,  and  the 
writ  was  issued  under  the  seal  of  the 
court  and  made  returnable  before  the 
judge  of  the  circuit  court,  and  the  rec- 
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ord  showed  that  the  jailer  made  his  re- 
turn to  the  writ,  and  that  the  petitioner 
filed  a  demurrer  thereto  upon  consid- 
eration of  which  an  order  of  discharge 
was  entered  at  the  foot  of  which  it 
was  directed  that  the  papers  in  the 
case  be  filed  in  the  circuit  court  and 
that  the  order  be  recorded  in  that  court 
and  the  order  was  signed  by  the  cir- 
cuit judge,  the  proceeding  was  taken 
under  this  section  before  the  judge 
fitting  as  a  judge,  and  not  as  a 
court.  Carper  v.  Fitzgerald  (1887)  7 
Sup.  Ct.  825,  121  U.  S.  87,  30  L.  Ed. 
882. 

A  justice  of  the  supreme  court  can 
exercise  the  power  of  issuing  the  writ 
in  any  part  of  the  United  States  where 
he  happens  to  be.  Ex  parte  Clark 
(1879)  100  U.  S.  399,  25  L.  Ed.  715. 

A  habeas  corpus  for  discharge  from 
imprisonment  held  rightfully  issued  by 
a  justice  of  the  Supreme  Court,  r,e- 
turnable  before  himself,  and  he  had  the 
right,  if  it  could  be  done  without  injury 
to  the  prisoner,  to  refer  the  matter  to 
the  court  for  determination.  Kx  parte 
Clark  (1879)  100  U.  S.  399,  25  L.  Ed. 
715;  In  re  Fitton  (O.  0.  1891)  45  Fed. 
471. 

Hearing  In  chambers.— The  power  to 
issue  the  writ  may  be  exercised  by  the 
judge  at  chambers.  Bennett  v.  Bennett 
(D.  C.  1867)  Fed.  Cas.  No.  1,318.  CON- 
TRA, Ex  parte  Benedict  (D.  C.  1862) 
Fed.  Cas.  No.  1,292. 

Restraint  of  liberty.— On  ordering  a 
court-martial  for  the  trial  of  a  medical 
director  in  the  navy,  on  chnrges  relating 
to  his  conduct  as  chief  of  the  bureau  of 
medicine  and  surgery  in  the  navy  de- 
partment, the  secretary  of  the  navy 
notified  him  that  he  was  placed  under 
arrest,  and  should  confine  himself  to 
the  limits  of  the  city  of  Washington. 
Held,  that  this  constituted  no  such 
restraint  of  liberty  as  to  sustain  a  writ 
of  habeas  corpus.  Wales  v.  Whitney 
(1885)  114  U.  S.  564,  5  Sup.  Ct.  1050, 
29  L,  Ed.  277. 

To  constitute  restraint  of  liberty 
there  must  be  actual  confinement  or 
the  present  means  of  enforcing  it. 
Wales  V.  Whitney  (1885)  5  Sup.  Ct 
1050,  1053,  114  U.  S.  564,  29  L.  Ed. 
277;  Sibray  v.  U.  S.  (1911)  185  Fed. 
401.  107  O.  C.  A.  483. 

The  writ  will  not  lie  where  relator 
is  at  large  on  bail.  Sibray  v.  U.  S. 
(1911)  185  Fed.  401,  107  C.  C.  A.  483. 
But  see  Baker  v.  Grice  (1898)  18  Sup. 
Ct.  323,  169  U.  S.  284,  42  L.  Ed.  748, 
as  to  effect  of  surrender  to  avoid  not 
being  in  custody  at  time  of  issuing  of 
writ. 


The  refusal  to  allow  a  Chinese  pas- 
senger to  land  is  a  restraint  of  his 
liberty  within  the  meaning  of  the  habeas 
corpus  act,  and  it  is  the  duty  of  the 
court,  justice,  or  judge  to  whom  the  ap- 
plication for  a  writ  of  habeas  corpus  is 
made  to  forthwith  award  the  writ,  un- 
less it  appears  from  the  petition  itself 
that  the  party  is  not  entitled  thereto. 
In  re  Jung  Ah  Lung  (D.  0.  1885)  25 
Fed.  141;  U,  S.  v.  Jung  Ah  Lung 
(1888)  124  U.  S.  621,  8  Sup.  CL  663,  31 
L.  Ed.  591. 

Where  a  petitioner  had  been  dis- 
charged by  the  grand  jury  without  being 
indicted,  and  no  information  had  been 
filed  against  him,  and  he  was  not  in 
actual  or  constructive  custody,  he  was 
not  entitled  to  a  writ  of  habeas  corpus. 
In  re  Esselbom  (C.  C,  1881)  8  Fed. 
904. 

Where  a  petition  for  habeas  corpus 
alleges  that  petitioner  is  restrained  of 
his  liberty  as  a  lunatic  in  an  asylum, 
making  no  specific  mention  of  his  sanity 
or  insanity,  but  alleging  defects  in 
the  proceedings  for  his  commitment,  in 
the  absence  of  proof  of  his  present 
sanity  the  writ  will  be  dismissed.  King 
v.  McLean  Asylum  of  Mass.  Gen.  Hos- 
pital (1894)  64  Fed.  331,  12  C.  G.  A. 
145. 

Cited     wIthoHt     deflnita     appiloation. 

Ex  parte  Royall  (1886)  6  Sup.  Ct.  734, 
737,  117  U.  S.  241,  29  L.  Ed.  868;  In 
re  Terry  (1888)  9  Sup.  Ct  77,  78, 
128  U.  S.  289,  32  L.  Ed.  405;  Cunning- 
ham y.  Neagle  (1890)  10  Sup.  Ct  658, 
670,  135  U.  S.  1,  34  L.  Ed.  55;  Jugiro 
v.  Brush  (1891)  11  Sup.  Ct  770,  771, 
140  TJ.  S.  291,  35  L.  Ed.  510;  Omclas 
V.  Ruiz  (1896)  16  Sup.  Ct  689,  691. 
161  U.  S.  502,  40  L.  Ed.  787;  Kentucky 
V.  Powers  (1906)  26  Sup.  Ct  387, 
397,  201  U.  S.  1,  50  L.  Ed.  633,  5  Ann. 
Cas.  692;  U.  S.  v.  Fowkes  (1802)  53 
Fed.  13,  15,  8  C.  C.  A.  394;  Mother- 
well ▼.  U.  S.  (1901)  107  Fed.  437,  441, 
48  C.  C.  A.  97  (reversed  [1902]  22  Sup. 
Ct  195,  183  U.  S.  424,  46  L.  Ed.  264) ; 
Ex  parte  Moran  (1906)  144  Fed.  594, 
75  C.  C.  A.  396;  Eaton  v.  Calhoun  (C. 
C.  1880)  15  Fed.  155.  157;  Ex  parte 
Chin  King  (C.  C.  1888)  35  Fed.  354; 
In  re  Haskell  (C.  C.  1892)  52  Fed,  795; 
In  re  MecKane  (C.  O.  1894)  61  Fed. 
205,  207;  U.  S.  v,  Fnellhart  (C.  C. 
1901)  106  Fed.  911;  Kentucky  v.  Pow- 
ers (C.  C.  1905)  139  Fed.  452;  Ex  parte 
Wood  (C.  C.  1907)  155  Fed.  190  (af- 
firmed 11907]  28  Sup.  Ct  472.  209  U.  S. 
205,  52  L.  Ed.  747);  In  re  Wong  Fock 
(D.  C.  1897)  81  Fed.  558,  561;  I;a  re 
Matthews  (D.  C.  1902)  122  Fed.  248. 
See  notes  under  §§  1279, 1281. 


§  1281.  (R.  S.  §  753.)  Writ  of  habeas  corpus  when  prisoner  is  in 
jail. 
The  writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner 
in  jail,  unless  where  he  is  in  custody  under  or  by  color  of  the  au- 
thority of  the  United  States,  or  is  committed  for  trial  before  some 
court  thereof;   or  is  in  custody  for  an  act  done  or  omitted  in  pur- 
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suance  of  a  law  of  the  United  States,  or  of  an  order,  process,  or 
decree  of  a  court  or  judge  thereof;  or  is  in  custody  in  violation  of 
the  Constitution  or  of  a  law  or  treaty  of  the  United  States ;  or,  be- 
ing a  subject  or  citizen  of  a  foreign  state,  and  domiciled  therein,  is 
in  custody  for  an  act  done  or  omitted  under  any  alleged  right,  title, 
authority,  privilege,  protection,  or  exemption  claimed  under  the 
commission,  or  order,  or  sanction  of  any  foreign  state,  or  under 
color  thereof,  the  validity  and  effect  whereof  depend  upon  the  law 
of  nations ;  or  unless  it  is  necessary  to  bring  the  prisoner  into  court 
to  testify. 

Act  Sept.  24,  1789,  c.  20,  §  14,  1  Stat  81.    Act  March  2,  1833,  c.  57,  §  7, 

4  Stat.  634.    Act  Feb.  5,  1867,  c  28,  f  1,  14  Stat.  385.    Act  Aug.  20,  1842,  c. 

257,  i  1,  5  Stat.  539. 

Notes  of  Deolsions 


16. 
17. 


18. 


I.    Construction  and   nature  of  remedy 
in  general 

1.  ConstrucUoa  of  provUion  In  generaL 

2.  ClYll  or  criminal  nature  of  writ. 
8.    Discretion   of  court. 

4.    Parties  to  proceedings. 

6.    BuccesslYe  writs  or   proceedings. 

6.  Remedy   by    appeal  .or   error   afCectlng 

power  to  issue. 

7.  Scope  of  review  and  matters  considered. 

8.    Cause  or  validity  of  commitment. 

9.    Discretion  of  court  or  officer. 

10.    Questions  of  fact  in  general. 

11.    'jurisdiction    of   court. 

12.  —   Sufficiency  of  indictment,  informa- 

tion,  or  warrant  of  commitment. 

13.   Sufficiency  of  evidence. 

14.    Errors    or    irregularities    in    pro- 
ceedings. 

16.    Effectlveoess   of   remedy. 
15H*    Effect  of  release  under  writ  on  fur- 
ther  proceeding  against   prisoner. 
Grounds  for  issuance   in  general. 
Detention  of  Infant  or  insane  per- 
sons. 

Invalidity    of    statutes    or    ordi- 
nances. 

19.    Release  of  persons  held  on  bail. 

19%.    Pardon. 

II.  Custody  under  authority  of  the 
United  States,  or  for  acts  done  or 
omitted  pursuant  to  the  law 
thereof 

19%.    In  general. 

20.  In  deportation  or  exclusion  proceedings 

under  immigration  laws— Custody  un- 
der authority  and  rights  to  relief. 

21.    Jurisdiction  of  court  in  general. 

22.    Illegality   or   irregularity  in  pro- 
ceedings. 

28.    •^—   Scope    of    review    and    power    of 
court. 

24.  '-'—   Conclusiveness  of  decision  of  of- 

ficers. 

25.    Remedy  by  appeal  affecting  relief. 

26.  Under   courts-martial,    army   or   naval 

officers    or   authorities— Detention    by 
army   officers  or  authorities. 

27.    Detention  by  naval  bfflcers  or  au- 
thorities. 

28.  —   Courts-martial    or    military    com- 

missions. 

29.  Detention   in    proceedings   for   extradl- 
'  tion— In  general. 

80.  '-—   Jurisdiction  and  power  of  courts. 

81.    Discretion  of  court. 

88.   — —   Questions  of  law  or  fact. 

88.    —    Scope  of  inquiry  in  general. 

84.    Inquiry  as  to  legality  or  validity 

of  proceedings. 
88.    Questions  of  guilt  or  Innocence  of 

accused  and  matters  of  defense. 


86.    Sufficiency    of   Indictment. 

87.  —    Errors  and   irregularities   In  pro- 

ceedings. 

Questions    as    to    admission    and 

sufficiency  of  evidence. 

Inquiry  as  to  being  fugitive  from 

Justice. 

40.    Questions  of  limitations  affecting 

prosecution. 

41.    Political   questions. 

42.    Questions  as  to  return  of  writ 

42%.    Rights    of    accused    after    being    ex- 
tradited. 

43.  Officers  or  others  acting  under  federal 

authority— Officers  or  others   in   cus- 
tody. 

44.    Detention  by  state  authorities. 

ill.    Custody  under  Indictments,  process 

of  courts,  and  decisions  or  orders 

of  commissioners 

45.  Indictments  or  informations. 

46.  Process  of  courts. 

47.  Effect   of   pendency   of  proceedings   in 

state  courts. 

48.  Decisions  or  orders  of  commissioners. 

iV.    Custody  under  Judgment,  decree,  or 
order  of  court  or  Judge  thereof 

49.  Want  of  authority  or  Jurisdiction. 

60.  Validity  of  judgment  in  general. 

61.  Errors  or  irregularities  in  proceedings. 

62.  Cumulative  sentences  and  sentences  in 

excess   of  authority. 

63.  Judgments  of   territorial   courts. 

64.  Judgments  or  orders  of  state  courts- 

Jurisdiction    and    power    of    federal 
courts  in  general. 
66.    Scope  of    inquiry. 

66.    Questions   adjudicated. 

67.    Matters     within     Jurisdiction     of 

state  courts. 

58.    E2ffect  of  remedy  by  appeal  or  er- 
ror. 
69.    Want  of  authority  or  Jurisdiction. 


60-61. 


Eh*ror8 
proceedings. 


and     Irregularities     in 


V.    Custody  In  violation  of  constitution, 
law,  or  treaty  of  the  United  States 

62.  Construction  and  operation  in  general. 

63.  Violation  of  federal  laws. 

64.  Violation  of  United  SUtes  constitution. 

65.  Violation  of  treaties. 

Vi.    Subjects  of  foreign  states  or 
countries 

66.  Construction  and  operation. 

VII.    Procuring   testimony   of   prisoners 
e7.    Construction  and  operation  in  general. 
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i.  CONSTRUCTION    AND    NATURE 
OF    REMEDY   IN   GENERAL 

I.  Construction  of  provision  In  gen- 
eralw— A  habeas  corpus  does  not  lie  to 
bring  up  a  person  confined  within  the 
prison  limits  under  a  civil  process.  Ex 
parte  WUson  (1810)  10  U.  S.  (6 
Cranch)  52,  3  L.  Ed.  149;  Wilson  v. 
Marshal  of  District  of  Columbia  (G.  G. 
1809)   Fed.  Gas.  No.  17,822. 

The  writ  of  habeas  corpus  is  of  the 
nature  of  a  writ  of  error  to  examine 
the  legality  of  a  commitment  No  law 
of  the  United  States  prescribes  the 
cases  in  which  it  shall  be  issued,  nor 
the  power  of  the  court  over  the  party 
brought  up  by  it.  One  tried  by  a  court 
possessing  general  and  final  jurisdic- 
tion, and  convicted,  is  not  entitled  to 
the  benefit  of  the  writ  of  habeas  cor- 
pus. Ex  parte  Watkins  (1830)  28  U. 
S.   (3  Pet.)  193,  7  L.  Ed.  650. 

Though  the  supreme  court  of  the 
United  States  has,  under  the  constitu- 
tion, no  appellate  jurisdiction  in  crim- 
inal cases,  yet,  upon  the  matter  being 
properly  presented,  it. will  intervene  in 
the  interest  of  a  prisoner  under  sen- 
tence of  a  court  of  the  United  States 
which  was  not  competent  to  try  him. 
The  Ku-Klux  Cases  (1884)  110  U.  S. 
651,  4  Sup.  Ct.  152,  28  L.  Ed.  274. 

The  power  of  the  supreme  court  to 
issue  a  writ  of  habeas  corpus  to  in- 
quire into  the  cause  of  the  restraint 
extends  to  cases  among  others  of  pris- 
oners in  jail  under  or  by  color  of  the 
authority  of  the  United  States  and  of 
persons  who  are  in  custody  in  viola- 
tion of  the  federal  constitution  or  laws. 
In  re  Terry  (1888)  9  Sup.  Ct.  77,  78, 
128  U.  S.  289,  32  L.  Ed.  405. 

The  circuit  courts  and  federal  judges 
may  apply  the  writ  to  all  cases  which  it 
would  reach  at  common  law,  provided 
it  is  not  issued  to  any  person  in  jail, 
unless  confined  under  or  by  color  of 
the  authority  of  the  United  States.  Ex 
parte  Des  Rochers  (C.  C.  1856)  Fed. 
Cas.  No.  3,824. 

One  confined  for  an  act  done  or  omit- 
ted in  pursuance  of  a  law  of  the  Unit- 
ed States,  or  of  process  from  a  fed- 
eral court  or  judge,  is  entitled  to  dis- 
charge, whether  held  under  state  or 
federal  process.  U.  S.  v.  Jailer  (C.  C. 
1867)  Fed.  Cas.  No.  15,463;  Ex  parte 
Turner  (C.  C.  1879)  Fed.  Cas.  No. 
14,246. 

The  fact  that  the  prisoner  is  retain- 
ed for  a  time,  either  before  or  after 
sentence,  in  the  county  jail,  does  not,  in 
either  case  authorize  a  writ  of  habeas 
corpus  as  he  is  in  custody  of  the  mar- 
shal, who  in  practice  places  him  in  the 
county  jail  until  his  removal  to  the 
penitentiary.  Ex  parte  Geary  (G.  C. 
1871)  Fed.  Gas.  No.  5,293. 

This  section  restricts  the  jurisdiction 
of  the  court  to  such  cases  as  come 
within  some  one  of  the  causes  of  de- 
tention or  imprisonment  specifically 
mentioned,  and  the  interpretation  and 
application  of  the  law  of  nations  can 
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only  arise  under  the  conditions  speci- 
fied in  the  section.  In  re  WUdenhns 
(C.  C.  1886)  28  Fed.  924,  925,  affirm- 
ed (1887)  7  Sup.  Ct.  885,  120  U.  S.  1, 
30  L.  Ed.  565. 

Writs  of  habeas  corpus  in  the  fed- 
eral courts  extend  to  no  case  except 
where  a  prisoner  is  in  custody  under 
or  by  authority  of  the  United  States, 
or  in  violation  of  its  constitution  or 
some  law  made  in  pursuance  thereol 
In  re  Shaner  (G.  C.  1889)  39  Fed.  869, 
870. 

This  clause,  which  declares  that  "the 
writ  of  habeas  corpus  shall  in  no  case 
extend  to  a  prisoner  in  jail,**  does  not 
oust  the  federal  courts  of  jurisdiction 
to  release  on  habeas  corpus,  for  the 
purpose  of  bringing  him  before  a  com- 
missioner for  examination,  a  debtor 
who  is  in  jail  under  executions  in  civil 
actions,  since  such  debtor  is  not  con- 
fined at  the  suit  of  the  state,  but  of  his 
creditors.  In  re  Mineau  (G.  G.  1891) 
45  Fed.  188. 

Where  the  questions  are  whether  the 
crime  charged  has  been  committed 
within  the  jurisdiction  of  the  court  or 
whether  the  act  under  which  the  prose- 
cution is  conducted  is  constitutional, 
the  questions  may  be  tested  on  habeas 
corpus.  Ex  parte  Rickelt  (G.  C.  1894) 
61  Fed.  203,  205. 

The  power  given  is  a  discretionary 
one,  and  one  of  great  delicacy,  which 
should  not  be  exercised  in  any  case 
when  suitable  relief  can  be  had  through 
the  regular  procedure  of  the  state  tri- 
bunals. In  re  Bradley  (G.  G.  1898)  96 
Fed.  969. 

To  give  a  circuit  court  of  the  United 
States  jurisdiction  to  grant  a  writ  of 
habeas  corpus  it  is  not  sufficient  for 
the  petition  to  allege  generally  that  the 
petitioner  is  held  in  violation  of  the 
constitution  or  a  law  or  treaty,  but  it 
must  also  set  out  the  specific  facts  on 
which  such  allegation  is  based,  which 
must  be  sufficient  to  sustain  it  if  prov- 
ed. In  re  Storti  (G.  G.  1901)  109  Fed. 
807,  judgment  affirmed  Storti  v.  Com- 
mon wealth  of  Massachusetts  (1901)  22 
Sup.  Ct.  72,  183  U.  S.  138,  46  L.  Ed. 
120. 

This  section  contains  no  grant  of 
power,  but  is  a  restriction  upon  the 
power  of  the  federal  courts,  prohibiting 
the  issuance  of  the  writ  of  habeas  cor- 
pus in  behalf  of  a  prisoner  in  jail  ex- 
cept under  the  prescribed  conditions 
enumerated.  It  was  originally  part  of 
Act  March  2,  1833,  f  4,  and  was  en- 
acted to  meet  the  conditions  existing  at 
the  time  of  South  Carolina's  attempt  to 
nullify  the  laws  of  the  United  States, 
and  dealt  with  officers  of  the  national 
government  under  its  criminal  laws  for 
acts  done  in  performance  of  official  du- 
ties. This  act  was  resast  in  the  Re- 
vised Statutes,  and  the  body  of  it,  with 
changed  phraseology,  now  constitutes 
this  section,  and  since  there  is  in  it 
no  grant  of  power  it  must  be  construed 
with  reference  to  its  position,  follow- 
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ing  sections  1279,  1280,  in  order  to  give 
it  any  definite  and  clear  meaning,  un- 
less it  is  assumed  that  by  implication 
it  confers  power  to  grant  writs  of  ha- 
beas corpus  in  the  excepted  cases  enu- 
merated. Thus  construed  it  would  by 
implication  confer  jurisdiction  upon  the 
federal  courts  generally  without  dis- 
criminating between  circuit  and  dis- 
trict courts,  to  issue  writs  of  habeas 
corpus  on  behalf  of  prisoners  held  in 
custody  in  violation  of  the  constitution 
of  the  United  States.  Clifford  v.  Wil- 
liams (C.  C.  1904)  131  Fed.  100,  104. 

The  power  of  such  courts  to  issue 
such  writs  is  coextensive  with  the  com- 
mon-law power,  provided  only  that  the 
writ  shall  not  be  issued  for  the  deliv- 
erance of  a  prisoner  in  jail,  except  in 
cases  specified.  Ex  parte  Caldwell  (C. 
C.  1905)  138  Fed.  487,  reversed  Carfer 
V.  Caldwell  (1906)  26  Sup.  Ct  264, 
200  U.  S.  293,  50  L.  Ed.  488. 

A  district  court  has  no  jurisdiction 
by  habeas  corpus  over  a  political  pris- 
oner removed  from  its  district  before 
the  petition  is  filed,  nor  will  it  compel 
such  prisoner  to  be  brought  within  the 
district  that  relief  may  be  granted.  In 
re  Bickley  (D.  C.  1865)  Fed.  Cas.  No. 
1,387. 

The  proviso  in  Judiciary  Act,  §  14 
(1  Stat  81),  that  the  writ  shall  in  no 
case  extend  to  prisoners  in  jail  unless 
in  custody  under  authority  of  the  Unit- 
ed States,  etc.,  restricts  the  issue  of 
the  writ  only  in  cases  of  state  pris- 
oners. Bennett  v.  Bennett  (D.  C. 
1867)  Fed.  Cas.  No.  l,3ia 

Mere  matters  of  form  and  considera- 
tions based  on  notions  of  comity  be- 
tween courts  have  no  proper  place  on 
trials  in  habeas  corpus;  the  right  to 
personal  liberty  being  too  important  to 
be  overborne  by  anything  short  of  evi- 
dence that  it  has  been  forfeited.  U.  S. 
v.  Fowkes  (D.  C.  1892)  49  Fed.  50, 
53,  afiirmed  (1892)  53  Fed.  13,  3  C. 
C.  A.  394. 

The  laws  of  the  United  States  pro- 
viding for  the  issuance,  trial,  and  dis- 
position of  proceedings  by  habeas  cor- 
pus are  the  supreme  law  of  the  land; 
they  extend  to  every  foot  of  its  soil, 
and  are  controlling  in  matters  within 
the  bounds  of  federal  jurisdiction.  A 
judgment  of  acquittal  thereunder  by  a 
federal  court  wUl,  as  to  the  issues  in- 
volved, protect  the  relators  from  prose- 
cation  elsewhere.  Kelly  v.  State  of 
Georgia  (D.  C.  1895)  68  Fed.  652. 

This  section  limits  the  power  of  the 
federal  courts  to  cases  where  the  cus- 
tody is  in  violation  of  the  federal  con- 
stitution or  laws,  and  excludes  the  pow- 
er to  correct  by  writs  of  habeas  corpus 
mere  errors  in  the  proceedings  of  some 
other  court  having  jurisdiction.  Ex 
parte  Powers  (D.  C.  1904)  129  Fed. 
085. 

CJolor  of  authority  or  even  clear  and 
unquestioned  power  to  review  the  acts 
of  a  different  department  of  the  gov- 
ernment should  be  exercised  with  care 


and  discretion.  U.  S.  v.  Greenawalt 
(D.  C.  1914)  213  Fed.  901. 

The  Supreme  Court  of  the  District 
of  Columbia  has  no  jurisdiction  in  a 
habeas  corpus  proceeding  against  the 
Secretary  of  the  Navy  to  inquire  into 
the  grounds  of  the  detention  of  a  per- 
son, not  an  inhabitant  of  this  District, 
and  who  was  not  arrested  or  commit- 
ted, and  who  has  never  been  confined, 
within  its  limits,  but  who,  it  is  claim- 
ed, is  unlawfully  restrained  of  his  lib- 
erty in  a  distant  possession  of  the 
United  States,  by  or  under  the  author- 
ity of  an  officer  of  the  navy  acting  as 
governor  thereof,  solely  because  the 
Secretary  in  the  discharge  of  his  offi- 
cial duties  resides  in  this  District. 
McGowan  v.  Moody  (1903)  22  App.  D. 
C.  148. 

2.  Civil  or  oriinlnal  nature  of  writ^— 

Habeas  corpus  proceedings  are  civil, 
though  affecting  criminal  proceedings. 
Holmes  v.  Jennison  (1840)  14  Pet. 
540,  562,  10  L.  Ed.  579;  Ex  parte  Tom 
Tong  (1883)  2  Sup.  Ct.  871,  108  U.  S. 
556,  27  L.  Ed.  826;  Kurtz  v.  Moffit 
(1885)  6  Sup.  Ct.  148,  115  U.  S.  487, 
29  L.  Ed.  458;  Farnsworth  v.  Montana 
(1889)  9  Sup.  Ct  253,  129  U.  S.  104, 
32  L.  Ed.  616;  Cross  v.  Burke  (1892) 
13  Sup.  Ct  22,  24,  146  U.  S.  82,  36  L. 
Ed.  896;  Gonzales  v.  Cunningham 
(1896)  17  Sup.  Ct  182,  164  U.  S.  612, 
41  L.  Ed.  572;  In  re  King  (C.  C.  1892) 
51  Fed.  434;  Goldsmith  v.  Valentine 
(1910)  36  App.  D.  C.  63. 

3.  Discretion  of  court.— When  a  peti- 
tioner for  a  writ  of  habeas  corpus  is 
in  custody  under  process  from  a  state 
court  of  original  jurisdiction,  for  an 
alleged  offense  against  the  laws  of  that 
state,  and  it  is  claimed  that  he  is  re- 
strained of  his  liberty  In  violation  of 
the  constitution,  a  circuit  court  has  a 
discretion  whether  it  will  immediately 
issue  the  writ  and  discharge  him  from 
custody  in  advance  of  his  trial;  and, 
after  his  conviction,  it  has  still  a  dis- 
cretion whether  it  will  put  the  accused 
to  his  writ  of  error  to  the  highest 
court  of  the  state,  or  proceed  summa- 
rily to  determine  whether  he  is  depriv- 
ed of  his  liberty  in  violation  of  the 
constitution.  Ex  parte  Roy  all  (1886) 
117  U.  S.  241,  6  Sup.  Ct  734,  29  L. 
Ed.  868. 

Where  it  appears  that  petitioner  has 
been  convicted  on  an  indictment  of  a 
grand  jury  impaneled  by  a  court  with- 
out authority  so  to  do,  the  writ  of  ha- 
beas corpus  becomes  a  "writ  of  right," 
and  the  court  having  the  power  to  is- 
sue it  can  exercise  no  sound  discretion 
against  issuing  it.  Ex  parte  Farley 
(C.  C.  1889)  40  Fed.  66. 

The  issuance  and  entertainment  of  a 
writ  of  habeas  corpus  by  a  federal 
court  is  a  matter  within  the  court's 
discretion  to  be  exercised  in  sound 
judgment  and  in  obedience  of  law  that 
the  ends  of  justice  may  be  adequately 
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subserved.  Kroscbel  ▼.  Munkers  (D. 
C.  1910)   179  Fed.  961. 

4.  Parties  to  proceedings^— A  district 
court  will  not  make  an  order  permit^ 
ting  the  United  States  to  be  substitut- 
ed as  petitioner  for  a  writ  of  habeas 
corpus  in  a  proceeding  of  which,  as  in- 
stituted, the  court  is  without  jurisdic- 
tion, at  least  unless  such  anomalous 
action  is  shown  to  be  necessary  to  pre- 
vent a  failure  of  justice.  In  re  Oeles- 
tine  (D.  C.  1902)  114  Fed.  551. 

5.  Successive  writs  or  proceedings^— 

Where,  upon  a  writ  of  habeas  corpus, 
the  circuit  court  having  jurisdiction 
thereof  has  decided  against  the  prison- 
er, the  supreme  court  of  the  United 
States  has  a  quasi  appellate  jurisdic- 
tion of  another  writ  in  the  same  case 
sued  out  of  that  court.  Ez  parte 
WeUs  (1855)  59  U.  S.  (18  How.)  307, 
15  L.  Ed.  421. 

A  writ  of  habeas  corpus  will  not  is- 
sue where  it  appears  by  the  petition 
that  the  question  at  issue  has  been  de- 
cided adversely  to  the  petitioner  by  an- 
other judge  in  a  cause  on  trial  in  the 
same  court,  especially  when  such  de- 
cision can  be  reviewed  by  the  full  court 
In  re  Simmons  (G.  0.  1891)  45  Fed. 
241. 

The  denial  of  a  writ  of  habeas  cor- 
pus by  the  federal  courts  of  one  circuit 
does  not  render  the  questions  deter- 
mined res  judicata,  so  as  to  preclude 
their  re- examination  by  the  courts  of 
another  circuit  in  subsequent  habeas 
corpus  proceedings  instituted  therein 
by  the  same  petitioner.  Carter  v.  Mc- 
Claughry  (C.  C.  1900)  105  Fed.  614, 
affirmed  (1902)  22  Sup.  Ct  181,  183  U. 
S   365,  46  L.  Ed.  236. 

In  jurisdictions  where  appeals  have 
been  provided  for  in  habeas  corpus 
cases,  it  has  come  to  be  the  rule,  either 
as  one  of  law  or  of  practical  adminis- 
tration, that  a  judge  is  not  required  to 
consider  an  application  for  a  writ  which 
has  been  denied  by  another  judge,  but 
may  remit  the  petitioner  to  his  remedy 
by  appeal.  Ez  parte  Moebus  (C.  C. 
3906)  148  Fed.  39. 

Proceedings  by  certiorari  in  a  state 
court  for  the  review  of  a  decision  on 
a  habeas  corpus  in  said  court  do  not 
prevent  a  United  States  court  from 
proceeding  on  a  habeas  corpus  subse- 
quently issued  from  the  latter  court  in 
behalf  of  the  same  prisoner.  In  re 
Leary  (N.  Y.  1879)  6  Abb.  N.  C.  43. 

6.  Remedy  by  appeai  or  error  affect- 
ing power  to  issue.- The  writ  of  habeas 
corpus  cannot  be  made  a  substitute  for 
an  appeal  or  writ  of  error.  Ez  parte 
Kearney  (1822)  7  Wheat.  38,  5  L.  Ed. 
391;  Ex  parte  Parks  (1876)  93  U.  S. 
18,  23  L.  Ed.  787;  Ex  parte  Bigelow 
(1885)  5  Sup.  Ct.  542,  113  U.  S.  328, 
28  L.  Ed.  1005;  Ex  parte  Terry  (1888) 
9  Sup.  Ct.  77,  128  U.  S.  289,  32  L.  Ed, 
405;  Nielsen,  Petitioner  (1889)  9  Sup. 
Ct.  672,  131  U.  S.  176,  33  L.  Ed.  118; 
Cuddy,  Petitioner  (1889)  9  Sup.  Ct  703, 
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131  U.  S.  280,  33  L.  Ed.  154;  In  re 
Schneider  (1893)  13  Sup.  Ct  572,  148 
U.  S.  162,  37  I/.  Ed.  406;  In  re  Tyler  • 
(1893)  13  Sup.  Ct  785,  149  U.  S.  167, 
37  L.  Ed.  689;  U.  S.  v.  Pridgeon  (1894) 
14  Sup.  Ct  746,  153  U.  S.  48,  38  L.  Ed. 
631.  It  will  not  be  used  as  a  mode  of  re- 
view of  the  question  of  the  propriety  of 
an  injunction.  In  re  Debs  (1895)  16 
Sup.  Ct  901,  158  U.  S.  564,  39  L.  Ed. 
1092;  Ornelas  v.  Ruia  (1896)  16  Sup.  Ct 
689,  691,  161  U.  S.  502,  40  L.  Ed.  787; 
In  re  Eckart  (1897)  17  Sup.  Ct  638, 
166  U.  S.  481,  41  L.  Ed.  1085;  Ez 
parte  Lennon  (1897)  17  Sup.  Ct  658, 
166  U.  S.  548,  41  L.  Ed.  1110;  Ander- 
sen V.  Treat  (1898)  19  Sup.  Ct  67. 
69,  172  U.  S.  24,  43  L.  Ed.  351;  In  re 
McKenzie  (1901)  21  Sup.  Ct  468,  180 
U.  S.  536,  45  L.  Ed.  657;  Storti  v. 
Commonwealth  of  Massachusetts  (1901) 
22  Sup.  Ct  72,  183  U.  S.  138,  46  L. 
Ed.  120  (affirming  judgment  In  re 
Storti  [C.  C.  1901]  109  Fed.  807); 
Wright  V.  Henkel  (1903)  23  Sup.  Ct 
781,  190  U.  S.  40,  47  L.  Ed.  948;  Dim- 
mick  V.  Tomkins  (1904)  24  Sup.  Ct  780. 
194  U.  S.  540,  48  L.  Ed.  1110;  FelU 
V.  Murphy  (1906)  26  Sup.  Ct  366,  201 
U.  S.  123,  50  L.  Ed.  689;  Valentina  v. 
Mercer  (1906)  26  Sup.  Ct  368,  201  U. 
S.  131,  50  L.  Ed.  693;   Whitney  v.  Dick 

(1906)  26  Sup.  Ct  584,  585,  202  U.  a 
132,  50  L.  Ed.  963;  Glasgow  v.  Meyer 
(1912)  32  Sup.  Ct  753,  225  U.  S.  420, 
50  L.  Ed.  1147;  Johnson  v.  Hay  (1913) 
33  Sup.  Ct  240,  227  U.  S.  245,  57  L. 
Ed.  497;  Matter  of  Spencer  (1913)  33 
Sup.  Ct  709,  228  U.  S.  652,  57  L.  Ed. 
1010;  Charlton  v.  Kelley  (1913)  33 
Sup.  Ct  945,  229  U.  S.  447,  57  L.  Ed. 
1274,  46  L.  R.  A.  (N.  S.)  897;  De  Bara 
V.  U.  S.  (1900)  99  Fed.  942,  944,  40 
C.    C.    A.    194;     Connella   v.    Haskell 

(1907)  158  Fed.  285,  87  C.  C.  A.  Ill; 
Ez  parte  Jim  Hong  (1914)  211  Fed. 
73,  127  C.  C.  A.  569;  Cooley  v.  Morgan 
(1915)  221  Fed,  252,  136  C.  C.  A.  210; 
In  re  Welch  (C.  C.  1893)  57  Fed.  576, 
577;  Ez  parte  Powers  (D.  C.  1904) 
129  Fed.  985;  Ez  parte  Lam  Pui  (D. 
C.  1914)  217  Fed.  456;  U.  S.  v.  McCar- 
thy (D.  C.  1916)  228  Fed.  398;  Harris 
V.  Nixon  (1906)  27  App.  D.  C.  94;  Ez 
parte  Patman   (Okl.  1908)  95  P.  622. 

Habeas  corpus  to  review  a  judgment 
of  a  state  court  in  a  criminal  case, 
on  the  ground  that  some  right  under 
the  Constitution  of  the  United  States 
has  been  denied  to  the  person  con- 
victed, will  bot  ordinarily  be  granted, 
as  the  proper  remedy  is  by  appeal 
or  writ  of  error.  Duncan  v.  McCall 
(1891)  11  Sup.  Ct  573,  574,  139  U.  S. 
449,  35  li.  Ed.  219;  Andrews  v.  Swartx 
(1895)  15  Sup.  Ct  389,  391,  156  U.  S. 
272,  39  L.  Ed.  422;  Bergemann  ▼. 
Backer  (1895)  157  U.  S.  655,  15  Sup. 
Ct  727,  39  L.  Ed.  845;  Kohl  v.  Lehl- 
back  (1895)  160  U.  S.  293,  16  Sup.  Ct 
304,  40  L.  Ed.  432;  Whitten  v.  Tom- 
linson  (1895)  16  Sup.  Ct  297,  302,  160 
U.  S.  231,  40  L.  Ed.  406;  Crossley  v. 
CaUfornia  (1898)  18  Sup.  Ct  242,  168 
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U.  S.  640,  42  L.  Ed.  610;  Tinsley  ▼. 
Anderson  (1898)  18  Sup.  Gt  805,  807, 
171  U.  S.  101.  43  L.  Ed.  91;  Marku- 
8on  V.  Boucher  (1899)  20  Sup.  Ct.  76, 
77,  175  U.  S.  184,  44  L.  Ed.  124;  Ur- 
quhart  v.  Brown  (1907)  27  Sup.  Ot. 
459,  205  U.  S,  179,  51  L.  Ed.  760  (re- 
versing judgment  Brown  v.  Urquhart 
[C.  C.  1905]  139  Fed.  846) :  Eaton  v. 
State  of  West  Virginia  (1898)  91  Fed. 
760,  34  C.  C.  A.  68;  In  re  Wo  Lee  (C. 
C.  1886)  26  Fed.  471;  In  re  Spickler 
(C.  C.  1800)  43  Fed.  653,  10  L.  R.  A. 
446;  In  re  King  (G.  G.  1892)  51  Fed. 
434;  In  re  Friedrich  (G.  G.  1892)  51 
Fed.  747  (order  affirmed  Ex  parte 
Frederich  [1893]  13  Sup.  Gt.  793,  149 
U.  S.  70,  37  L.  Ed.  653);  In  re  Stone 
(G.  G.  1002)  120  Fed.  101;  In  re 
Reeves  (C.  G.  1903)  123  Fed.  343;  In 
re  Dowd  (G.  G.  1904)  133  Fed.  747; 
In  re  Ammon  (G.  G.  1904)  132  Fed. 
714;  Ex  parte  Ghadwick  (G.  G.  1908) 
159  Fed.  576;  In  re  Lawrence  (D.  G. 
1897)  80  Fed.  99;  Nesbit  v.  Hert  (D. 
G.  1898)  91  Fed.  123;  Ex  parte  Pow- 
ers (D.  G.  1904)  129  Fed.  985;  Pundt 
V.  Pendleton  (D.  G.  1909)  167  Fed. 
997;  Kroschel  y.  Munkers  (D.  G. 
1910)  179  Fed.  961;  Ex  parte  Blodgett 
(D.  G.  1911)  192  Fed.  77. 

Habeas  corpus  will  not  be  granted  by 
a  justice  of  the  supreme  court  in  cham- 
bers, in  favor  of  the  captain  of  a  steam- 
er licensed  to  navigate  the  public  wa- 
ters of  the  United  States,  who  has  been 
committed,  under  the  laws  of  Pennsyl- 
vania (Act  May  13,  1887),  for  selling 
liquor  on  the  steamer,  without  license 
while  within  the  limits  of  that  state. 
The  federal  question,  if  any,  can  be 
raised  by  writ  of  error.  Ex  parte 
Glark  (1888)  9  Sup.  Gt  2. 

Except  in  cases  of  urgency,  one  in 
custody  under  process  from  a  state 
court  should  not  be  released  by  a  fed- 
eral court  on  habeas  corpus  on  the 
ground  that  the  crime  with  which  he  is 
charged  is  within  the  exclusive  juris- 
diction of  the  federal  courts,  or  that 
he  is  detained  in  violation  of  the  fed- 
eral constitution;  but  the  decision  of 
the  highest  court  in  the  state  should  be 
obtained  on  the  question,  and  this,  if 
adverse,  may  be  reviewed  by  the  su- 
preme court  of  the  United  States. 
People  of  New  York  v.  Eno  (1894) 
155  U.  S.  89,  15  Sup.  Gt  30,  39  L.  Ed. 
80;  Andrews  v.  Swartz  (1895)  156  U. 
S.  272,  15  Sup.  Gt  389,  39  L.  Ed.  422. 

The  general  rule  is  that  the  writ  of 
habeas  corpus  will  not  issue  unless  the 
court  under  whose  jurisdiction  the  peti- 
tion is  heard  is  without  jurisdiction, 
and  that  it  cannot  be  used  to  correct 
errors;  ordinarily  the  writ  will  not  lie 
where  there  is  a  remedy  by  writ  of 
error  or  appeal,  but  in  rare  and  ex- 
ceptional cases  it  may  be  issued,  al- 
though such  remedy  exists.  Ex  parte 
Belt  a895)  15  Sup.  Gt  987,  988.  159 
U.  S.  95,  40  L.  Ed.  88. 

Habeas  corpus  from  a  federal  court 
will  not  lie  to  review  a  judgment  of 


murder  in  the  first  degree  in  a  state 
court,  on  the  ground  that  the  evidence 
showed,  at  most,  murder  in  the  second 
degree,  and  the  court  only  submitted  to 
the  jury  the  question  as  to  murder  in 
the  first  degree.  This  is  a  matter  of 
error  for  review  by  the  state  supreme 
court  Grossley  v.  State  of  Galifornia 
(1898)  18  Sup.  Gt  242,  168  U.  S.  640, 
42  L.  Ed.  610. 

A  federal  court  has  jurisdiction  to 
issue  a  writ  of  habeas  corpus  in  behalf 
of  one  held  by  state  authorities  for 
trial  on  a  charge  of  violating  a  state 
statute  alleged  to  be  in  contravention 
of  the  federal  constitution,  but  the 
prisoner  should  not  be  discharged  un- 
less under  exceptional  circumstances; 
the  proper  course  ordinarily  being  to 
leave  him  to  his  remedies  by  appeal,  in 
case  he  should  be  convicted.  Baker 
V.  Grice  (1898)  18  Sup.  Gt  323,  169  U. 
S.  284,  42  L.  Ed.  748,  reversing  In  re 
Grice  (G.  G.  1897)  79  Fed.  627. 

Where  the  record  shows  the  filing  of 
a  petition  for  an  appeal,  its  allowance, 
the  filing  and  approval  of  a  bond  con- 
taining a  recital  that  the  appellant  had 
obtained  an  appeal  and  filed  a  copy 
thereof  in  the  clerk's  office,  and  the 
serrice  and  filing  of  the  citation,  it 
sufficiently  shows  that  the  appeal  as  al- 
lowed was  duly  filed.  Harkrader  v. 
Wadley  (1898)  19  Sup.  Gt  119,  125, 
172  U.  S.  148,  43  L.  Ed.  399. 

Unless  under  extraordinary  circum- 
stances, a  court  of  the  United  States 
should  not  interfere  with  the  custody 
by  a  state  of  a  prisoner  under  indict- 
ment in  its  courts,  by  discharging  him 
on  a  writ  of  habeas  corpus,  though  it 
may  believe  the  statute  on  which  the 
indictment  is  based  to  be  in  conflict 
with  the  constitution  of  the  United 
States,  as  such  question  can  properly 
be  raised  and  determined  in  defense  to 
the  indictment,  subject  to  review  on 
behalf  of  the  prisoner  by  the  supreme 
court.  Fitts  V.  (McGhee  (1899)  19  Sup. 
Gt.  269,  172  U.  S.  516,  43  L.  Ed.  535. 

Habeas  corpus  to  review  a  judgment 
of  a  state  court  in  a  criminal  case,  on 
the  ground  that  some  right  under  the 
constitution  of  the  United  States  has 
been  denied  to  the  person  convicted, 
will  not  ordinarily  be  granted,  as  the 
proper  remedy  is  by  writ  of  error. 
Markuson  v.  Boucher  (1899)  20  Sup.  Gt 
76,  175  U.  S.  184,  44  L.  Ed.  124. 

An  application  to  a  federal  court  for 
a  writ  of  habeas  <:orpu8  to  release  a 
person  imprisoned  under  a  judgment  of 
a  municipal  court  of  a  state,  on  the 
ground  that  the  statute  under  which  he 
was  convicted  is  unconstitutional, 
should  be  denied  without  prejudice  to 
a  subsequent  renewal  of  it,  when  the 
accused  has  not  availed  himself  of  such 
remedies  as  the  laws  of  the  state  af- 
ford for  a  review  of  the  judgment  in 
the  state  courts.  State  of  Minnesota  v. 
Brundage  (1901)  21  Sup.  Gt  455,  180 
V,  S,  499,   45   L.   Ed.   639,   reversing 
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jadgment  In  re  Bmndage  (G.  G.  1899) 
96  Fed.  963. 

The  writ  of  habeas  corpus  cannot  be 
availed  of  as  a  writ  of  error,  and 
where  the  writ  or  orders,  for  a  viola- 
tion of  which  the  petitioner  was  be- 
ing punished,  were  not  absolutely  void, 
the  application  for  the  writ  must  be 
denied.  In  re  McKenzie  (1901)  21 
Sup.  Ct  468,  472,  180  U.  S.  536,  46 
L.  Ed.  657. 

Habeas  corpus  in  favor  of  a  per- 
son who  has  been  convicted  and  sen- 
tenced in  a  state  court  for  an  alleged 
violation  of  the  criminal  statutes  of 
the  state  will  not  be  granted  by  a  fed- 
eral court  on  the  ground  that  he  is  held 
in  violation  of  the  federal  constitu- 
tion, where  the  case  presents  no  excep- 
tional facts  which  will  take  it  out  of 
the  rule  that  be  must  ordinarily  first 
take  his  case  to  the  highest  court  of 
the  state  in  which  the  judgment  can 
be  reviewed,  and,  if  unsuccessful  there- 
in, bring  it  to  the  supreme  court  of 
the  United  States  by  writ  of  error. 
Reid  V.  Jones  (1902)  23  Sup.  Gt  89, 
187  U.  S.  153,  47  L.  Ed.  116. 

The  writ  of  habeas  corpus  will  not 
issue  unless  the  court  under  whose 
\\ arrant  petitioner  is  held  is  without 
jurisdiction;  and  it  cannot  be  used 
merely  to  correct  error,  and  ordinarily 
will  not  be  granted  when  there  is  a 
remedy  by  writ  of  error  or  appeal. 
Riggins  V.  U.  S.  (1905)  26  Sup.  Ct 
147,  148,  199  U.  S.  547,  50  U  Ed. 
303. 

Habeas  corpus  will  not  be  granted  by 
the  Supreme  Court  of  the  United 
States  on  behalf  of  a  person  convicted 
in  a  district  court  of  bringing  intox- 
icating liquors  into  the  Indian  coun- 
try, unless  there  are  special  circum- 
stances making  immediate  action  in- 
stead of  the  usual  remedy  by  writ  of 
error  from  a  Circuit  Court  of  Appeals 
necessary  or  expedient,  especially 
where  the  term  of  his  imprisonment 
had  almost  expired  before  the  applica- 
tion for  the  writ.  In  re  Lincoln  (1906) 
26  Sup.  Ct  602,  202  U.  S.  178,  50  L. 
Ed.  984. 

Habeas  corpus  will  not  be  issued  as 
a  substitute  for  a  writ  of  error  on  be- 
half of  an  Indian  convicted  in  a  federal 
Circuit  Court  of  murder  of  another  In- 
dian upon  a  reservation,  on  the  ground 
that  such  court  was  without  jurisdic- 
tion because  the  accused  was  a  citizen 
of  the  United  States,  and  the  place  of 
the  crime,  by  reason  of  allotment  and 
patent,  had  ceased  to  be  a  part  of  the 
reservation.  Toy  Toy  v.  Hopkins 
(1909)  29  Sup.  Ct  416,  417,  212  U.  S. 
542,  53  L.  Ed.  644. 

It  cannot  be  used  as  a  basis  for  re- 
view, as  jurisdiction  is  confined  to  an 
examination  of  the  record  to  determine 
whether  the  person  restrained  of  his 
liberty  is  detained  without  authority 
of  law.  Harlan  v.  McGourin  (1910)  31 
Sup.  Ct  44,  218  U.  S.  442,  54  L.  Ed. 
1101,  21  Ann.  Gas.  849,  affirming  de- 
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cree  Ex  parte  Harlan  (G.  C.  1909)  180 
Fed.  119;  Gonzales  y  Borrego  v.  Oan- 
ningham  (1896)  17  Sup.  Gt  182,  164  U. 
S.  612.  41  L.  Ed.  572. 

A  writ  of  habeas  corpus  cannot  be 
made  the  basis  of  a  review  of  a  judg- 
ment of  a  court  of  competent  jurisdic- 
tion where  proceedings  were  had  un- 
der a  constitutional  statute  giving  the 
court  authority  to  examine  into  the 
charges  and  to  convict  or  acquit  the 
accused,  when  the  proceedings  show  no 
attempt  to  exert  the  jurisdiction  of  the 
court  in  excess  of  its  authority.  Har- 
lan V.  McGourin  (1910)  31  Sup.  Ct  44, 
218  U.  S.  442,  54  L.  Ed.  1101,  21  Ann. 
Cas.  849,  affirming  decree  Ex  parte 
Harlan  (G.  G.  1909)  180  Fed.  119. 

Habeas  corpus  will  not  issue  as  a 
substitute  for  writ  of  error  to  review 
a  holding  of  the  federal  Circuit  Court 
that  the  affidavit  of  creditors  author- 
ized by  Judicial  Code  March  3,  1911,  c 
231,  §  21,  36  Stat  1090,  could  not 
be  filed  after  the  trial  or  to  test  cor- 
rectness of  rulings  on  defenses  of  law 
or  fact,  though  the  law  is  asserted  to 
be  unconstitutional.  Glasgow  v.  Moyer 
(1912)  32  Sup.  Ct  753,  225  U.  S.  420, 
56  L.  Ed.  1147. 

Errors  in  point  of  law  in  criminal 
court  in  a  case  within  its  jurisdiction 
cannot  be  reviewed  by  habeas  corpus. 
Frank  v.  Mangum  (1915)  35  Sup.  Gt 
682,  237  U.  S.  309,  59  L.  Ed.  969. 

The  writ  of  habeas  corpus  cannot  be 
used  as  a  mere  substitute  for  a  writ 
of  error,  but  will  only  be  issued  if  ap- 
plied for  to  relieve  from  imprisonment 
under  the  order  or  sentence  of  some 
inferior  federal  court  when  such  court 
has  acted  without  or  in  excess  of  ju- 
risdiction. In  re  Boyd  (1892)  49  Fed. 
48,  1  G.  G.  A.  156. 

Error  in  the  consolidation  of  indict- 
ments cannot  be  inquired  into  in  habeas 
corpus  proceedings,  since  such  writ  can- 
not serve  as  a  writ  of  error,  where  a 
court  has  acted  within  its  jurisdiction. 
De  Bara  v.  U.  S.  (1900)  99  Fed.  942,  40 
G.  G.  A.  194. 

It  is  incompetent  for  the  court  in  ha- 
beas corpus  proceedings  to  review  the 
facts  on  which  the  commitment  was  or- 
dered, or  the  regularity  merely  of  the 
proceedings  which  resulted  in  the  com- 
mitment If  any  error  be  committed 
in  these  respects,  the  remedy  of  the 
prisoner  is  by  appeal  from  the  order  of 
commitment.  In  re  Reese  (1901)  107 
Fed.  942,  47  G.  G.  A.  87. 

Habeas  corpus  will  not  lie  for  the 
discharge  of  a  person  under  arrest  for 
an  offense  under  a  federal  statute 
which  gives  him  the  right  to  a  trial  in 
which  he  can  raise  every  question 
sought  to  be  raised  in  the  habeas  cor- 
pus proceedings  and  to  a  review  of  the 
judgment  therein  by  the  appellate  court 
Hooper  v.  Remmel  (1908)  165  Fed.  336, 
91  G.  G.  A.  322. 

One  restrained  of  his  liberty  for  many 
years  under  a  judgment  of  a  federal 
court  which  is  beyond  its  jurisdicdoa 
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and  Toid,  is  not  barred  from  a  release 
therefrom  by  a  writ  of  habeas  corpus, 
because  he  might  have  secured  such 
relief  by  a  writ  of  error,  but  failed  to 
apply  for  it  because  it  was  too  late, 
Stevens  v.  McClaughry  (1913)  207  Fed, 
18.  125  C.  C.  A.  102. 

Where  the  court  had  jurisdiction  of 
the  offense,  error,  if  any,  in  determin- 
ing the  sufficiency  of  the  indictment 
was  an  error  of  the  law  within  the 
court's  jurisdiction,  reviewable  on  a 
writ  of  error,  and  could  not  be  re- 
viewed on  a  writ  of  habeas  corpus  after 
conviction.  Hopkins  v.  McClaughry 
(1913)  209  Fed.  821,  126  C.  C.  A.  545. 

Where  an  indictment  was  bad,  wheth- 
er petitioners,  having  opportunity  to 
challenge  it  in  the  lower  court  and  if 
necessary  by  writ  of  error,  did  so  or 
not,  they  could  not  use  the  writ  of  ha- 
beas corpus  for  the  purpose  of  a  writ 
of  error.  Morgan  v.  Ward  (1915)  224 
Fed.  098,  140  C.  G.  A.  238. 

A  habeas  corpus  proceeding  cannot 
be  made  to  perform  the  function  of  a 
writ  of  error,  but  only  to  examine  in- 
to the  power  and  authority  of  the  court 
to  act,  and  not  the  correctness  of  its 
conclusions.  Sibray  v.  U.  S.  (O.  O.  A. 
1915)  227  Fed.  1. 

The  right  of  appeal  being  an  inade- 
quate protection,  by  reason  of  its  de- 
lay, to  a  person  convicted  and  sentenc- 
ed to  imprisonment  for  the  violation  of 
ordinances  providing  that  animals  must 
be  inspected  before  slaughtering,  etc., 
and  as  their  enforcement  would  stop 
the  traffic  in  dressed  meat  with  citi- 
zens of  other  states,  the  federal  court, 
in  the  exercise  of  its  discretion,  may 
properly  hold  that  such  person  has  a 
right  to  a  habeas  corpus  in  order  to  a 
speedy  determination  of  the  constitu- 
tionality of  such  ordinances.  Ex  parte 
Kieffer  (0.  O.  1889)  40  Fed.  399. 

Where  the  ruling  is  on  debatable 
questions  of  law,  the  writ  of  habeas 
corpus  is  not  available,  but  the  deci- 
sion resulting  in  conviction  of  crime 
can  be  carried  by  appeal  to  higher 
courts,  and  finally  to  the  federal  su- 
preme court,  so  as  to  protect  the  rights 
of  the  state  and  of  accused.  Allen 
V.  Black  (C.  C.  1890)  43  Fed.  228,  230. 

A  writ  of  habeas  corpus  cannot  be 
used  as  a  substitute  for  a  writ  of  er- 
ror, for  the  purpose  of  reviewing  al- 
leged errors,  either  of  fact  or  law,  oc- 
curring at  a  criminal  trial,  but,  being 
in  the  nature  of  a  collateral  attack  up- 
on the  judgment,  is  limited  to  the  in- 
qidry  whether  the  trial  court  has  acted 
without  jurisdiction,  or  has  exceeded 
its  jurisdiction,  so  as  to  render  the  sen- 
tence void.  In  re  King  (C.  C.  1892) 
51  Fed.  434. 

A  writ  of  habeas  corpus  cannot  be 
need  as  a  substitute  for  a  writ  of  er- 
ror, but  is  limited  to  the  inquiry  of 
whether  the  trial  court  acted  without 
or  in  excess  of  jurisdiction,  so  as  to 
render  the  sentence  void.  In  re  Has- 
kell (G.  G.  1892)  52  Fed.  795. 


On  habeas  corpus,  the  petitioner 
sought  his  release  on  the  sole  ground 
that  the  United  States  court  in  the  In- 
dian Territory  had  erred  in  directing 
a  sentence  of  imprisonment  for  one 
year  to  be  executed  in  a  state  peniten- 
tiary, but  made  no  complaint  as  to  the 
jurisdiction  of  that  court  over  the  of- 
fense or  over  the  person,  nor  as  to 
the  legality  of  the  proceedings  which 
resulted  in  the  verdict.  Held,  that  as 
the  erroneous  direction  could  have  been 
corrected  in  the  trial  court,  had  at- 
tention been  called  thereto,  and  still 
might  be  corrected  by  the  circuit  court 
of  appeals,  the  prisoner  should  be  left 
to  his  remedy  by  writ  of  error,  and  his 
discharge  refused.  In  re  Bonner  (0. 
0.  1893)  57  Fed.  184,  following  Ex 
parte  Frederich  (1893)  13  Sup.  Ct.  793, 
149  U.  S.  70,  37  L.  Ed.  653. 

The  question  whether  a  state  court 
has  jurisdiction  over  a  pUot  indicted  for 
manslaughter,  in  causing  the  death  of 
a  person  on  another  boat  by  causing 
the  boat  in  his  charge  to  collide  there- 
with, cannot  be  raised  by  habeas  cor- 
pus, wiien  the  prisoner  may  raise  it  by 
appeal  or  otherwise  in  the  state  courts, 
and  may  carry  it  thence,  should  the 
decision  be  adverse,  to  the  United 
States  supreme  court  by  writ  of  error. 
In  re  Welch  (C.  C.  1893)  57  Fed.  576. 

The  rule  applied  that  a  federal  court 
vrill  not  review  the  proceedings  of  a 
state  court  on  a  writ  of  habeas  corpus 
procured  by  a  state  prisoner  on  the 
ground  of  a  violation  of  his  constitu- 
tional rights,  where  the  petitioner's 
remedy  in  the  state  courts  has  not  been 
exhausted,  and  the  construction  and 
effect  of  local  statutes  must  be  de- 
termined before  it  is  clear  that  any  con- 
stitutional right  is  involved,  but  will 
leave  him  to  such  remedy,  and  to  a  final 
appeal  to  the  supreme  court  to  de- 
termine any  constitutional  question 
raised  and  adversely  determined  by  the 
state  tribunals.  In  re  O'Brien  (G.  G. 
1899)  05  Fed.  131. 

A  federal  court  is  vested  with  a  dis- 
cretion in  the  issuance  of  the  writ  of 
habeas  corpus  for  the  discharge  of  a 
person  confined  under  state  authority, 
both  before  and  after  trial  and  judg- 
ment in  the  state  court,  in  cases  in 
which  the  act  of  the  legislature  under 
which  the  state  court  is  proceeding  ii 
challenged  as  in  conflict  with  the  fed- 
eral constitution;  and  under  ordinary 
circumstances,  where  the  petitioner  has 
a  clear  remedy  in  the  state  courts, 
whose  decisions  may  be  reviewed,  if 
necessary,  by  the  Supreme  Gourt  of 
the  United  States,  he  will  be  remitted 
to  such  remedy.  Ex  parte  McMinn  (G. 
G.  1901)  110  Fed.  954. 

Where  an  agent  of  a  nonresident  cor- 
I>oration  was  arrested  for  violating  a 
borough  ordinance  imposing  a  license 
on  canvassers,  and  on  conviction  an 
appeal  was  allowed  to  a  higher  state 
court,  he  was  not  entitled  to  a  dis- 
charge on  habeas  corpus  in  the  federal 
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courts,  pending  determination  of  the 
appeal  in  the  state  court,  on  the  ground 
that  the  ordinance  under  which  he  was 
convicted  was  invalid  as  against  him, 
as  a  regulation  of  interstate  commerce. 
Ex  parte  Rearick  (O.  O.  1902)  118 
Fed.  92& 

Where  one  is  confined  in  violation  of 
the  federal  constitution  under  a  judg- 
ment of  a  state  court  which  is  review- 
able by  a  writ  of  error  in  the  federal 
Supreme  Court,  or  in  a  higher  court 
of  the  state,  the  issuance  of  a  writ  of 
habeas  corpus  by  a  federal  judge  is 
discretionary.  In  re  Dowd  (C  O. 
1904)  133  Fed.  747. 

Where  petitioner,  a  citizen  and  resi- 
dent of  Iowa,  was  arrested  in  Oregon 
for  an  alleged  violation  of  Laws  Or. 
1909,  p.  386,  regulating  and  licensing 
peddlers,  and  claimed  that  such  ordi- 
nance was  invalid  as  violating  the  com- 
merce clause  of  the  federal  Constitu- 
tion, he  was  not  entitled  to  a  writ  of 
habeas  corpus  issued  out  of  the  federal 
court,  in  the  first  instance,  but  should  be 
required  to  resort  to  the  state,  courts 
for  relief,  and,  if  unsuccessful  to  ap- 
ply ultimately  for  review  by  the  Su- 
preme Court  of  the  United  States  on  a 
writ  of  error.  *Ex  parte  Martin  (C.  C. 
1910)  180  Fed.  209. 

Though  the  sentence  of  a  state  court 
is  void  under  the  federal  constitution,  a 
federal  court  will  not  release  the  con- 
vict on  habeas  corpus,  where,  on  the 
setting  aside  of  the  sentence,  there  re- 
main other  charges  in  the  information, 
on  which  he  has  not  been  tried;  his 
remedy  in  such  case  being  confined  to 
a  writ  of  error  from  the  United  States 
supreme  court,  which  has  the  power  to 
remand  him  to  the  state  authorities. 
In  re  Bennett  (D.  C.  1897)  84  Fed. 
324. 

On  habeas  corpus  the  question  is 
whether  the  proceedings  and  judgment 
are  nullities,  and  the  writ  cannot  per- 
form the  office  of  a  writ  of  error,  un- 
der which  the  inquiry  is  addressed  to 
errors  merely.  Ex  parte  Powers  (D. 
C.  1904)  129  Fed.  985. 

A  writ  of  habeas  corpus  is  available 
only  to  determine  the  question  of  ju- 
risdiction and  power  of  the  custodian 
to  hold  petitioner  against  his  will  and 
cannot  be  utilized  as  a  revisory  rem- 
edy. Kroschel  v.  Munkers  (D.  C. 
1910)  179  Fed.  961. 

Where  a  citizen  has  been  sentenced 
by  a  single  judge  of  a  police  court  for 
a  municipal  offense  for  seven  months 
on  the  chain  gang,  and  by  state  law, 
should  he  sue  out  certiorari,  he  could 
not  be  discharged  unless  able  to  pay 
costs  or  give  bond,  and  he  is  not  able 
to  do  either,  and  his  full  punishment 
must  have  been  suffered  before,  in  the 
ordinary  course,  his  cause  could  have 
been  heard  by  the  state  courts,  and 
where  it  is  alleged  and  proven  that  he 
is  deprived  of  his  liberty  in  violation  of 
the  Constitution  of  the  United  States, 
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it  makes  a  case  for  immediate  relief 
by  habeas  corpus  at  the  hands  of  the 
United  States  court  Jamison  v.  Wim- 
bish  (D.  C.  1904)  130  Fed.  351,  re- 
versed Wimbish  v.  Jamison  (1905)  26 
Sup.  Ct.  747,  199  U.  S.  599,  60  L.  Ed. 
327. 

Erroneous  rulings  of  the  District 
Court  in  failing  to  give  effect  to  an 
affidavit  of  prejudice  fiiled  as  authoriied 
by  Judicial  Code,  §  21,  in  force  January 
1,  1912,  and  in  proceeding  to  try  the 
case,  held  reviewable  on  writ  of  error, 
and  not  on  habeas  corpus.  Ex  parte 
Glasgow  (D.  C.  1912)  195  Fed.  780. 

Under  the  act  of  1893,  relating  to 
writs  of  error  in  criminal  cases,  which 
provides  that  one  under  sentence  for 
a  capital  offense  may,  for  cause  shown, 
have  a  writ  of  error  to  the  supreme 
court,  a  prisoner  convicted  of  murder, 
who  claims  that  the  judgment  of  a 
state  court  violates  his  rights  under 
the  constitution  or  laws  of  the  United 
States,  must  seek  his  remedy  by  writ 
of  error,  and  not  by  habeas  corpus  pro- 
ceedings. In  re  Tyson  (1895)  21  Colo. 
78,  39  Pac.  1093. 

Upon  a  writ  of  habeas  corpus,  the 
court  will  not  ordinarily  consider  ques- 
tions arising  in  a  criminal  case  which 
might  be  brought  up  by  a  bill  of  excep- 
tions, but  under  special  circumstance:! 
such  questions  were  entertained;  the 
court  saying  that,  with  reference  to  the 
mode  of  procedure,  the  case  was  not  to 
be  deemed  a  precedent  for  future  cas- 
es. Commonwealth  v.  Huntley  (1892) 
156  Mass.  236,  30  N.  E.  1127,  15  L.  R. 
A.  839,  affirmed  Plumley  v.  Common- 
wealth (1894)  155  U.  S.  461,  15  Sup. 
Ct  154,  39  L.  Ed.  223. 

7.  Scope  of  review  and  matters  oon- 
8idered.^Where  an  application  for  ha- 
beas corpus,  in  behalf  of  a  prisoner  sen- 
tenced to  death,  is  pending  upon  the 
day  appointed  for  his  execution,  the 
court  will  not  presume  that  he  has  beeo 
ezecutedl  Ex  parte  Milligan  (1866) 
71  U.  S.  (4  WaU.)  2,  18  U  Ed.  281. 

The  supreme  court  will  not  assume 
that  one  sentenced  to  death,  after  the 
passage  of  Gen.  Laws  Minn.  1889,  c 
20,  providing  for  the  solitary  confine- 
ment of  one  convicted  of  a  capital  of- 
fense, for  a  murder  committed  before 
that  time,  is  being  kept  in  solitary  con- 
finement, contrary  to  the  provisions  of 
Gen.  St.  Minn.  1878,  c.  118,  which  alone 
is  applicable  to  the  case,  where  there 
is  nothing  in  the  governor's  warrant 
requiring  such  solitary  confinement 
Holden  v.  Minnesota  (1890)  137  U.  & 
483, 11  Sup.  Ct.  143,  34  L.  Ed.  734. 

It  was  within  the  jurisdiction  of  the 
trial  court  to  determine  whether  or 
not  the  record  of  a  prior  conviction  be- 
fore a  judge  without  a  jury  was  legit* 
imate  proof  of  a  first  offense,  where 
the  prisoner  had  waived  a  trial  by  jury 
in  accordance  with  a  statute  claimed 
to  be  unconstitutional,  and  its  decision 
win  not  be  reviewed  on  habeas  corpus. 
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In  re  Belt  (1895)  159  U.  S.  95,  15  Sup. 
Ct  987,  40  L.  Ed.  83. 

Questions  depending  upon  state  law 
-Hsuch  as  the  lawfulness  of  a  respite 
granted  by  the  governor  to  a  person 
under  sentence  of  death,  or  the  validi- 
ly  of  a  sentence  before  the  expiration 
of  a  year  during  which  the  right  to 
file  a  motion  for  a  new  trial  is  claimed 
to  continue — ^wiU  not  be  reviewed  by 
a  federal  court  on  writ  of  habeas  cor- 
pus. S^orti  y.  Commonwealth  of  Mas- 
sachusetts (1901)  22  Sup.  Ct  72,  183 
U.  S.  138,  46  L.  Ed.  120,  affirming 
judgment  In  re  Storti  (C.  C.  1901)  109 
Fed.  80T. 

Detention  in  a  county  jail  cannot  be 
considered,  on  habeas  corpus,  as  any 
part  of  the  time  of  imprisonment  at 
hard  labor  in  the  state  prison  to  which 
the  prisoner  was  sentenced,  where  it 
does  not  appear  but  that  such  deten- 
tion was  due  to  the  prisoners  efforts 
to  obtain  a  review  and  reversal  of  the 
judgment  of  conviction,  and,  in  the 
meantime,  a  supersedeas  thereon,  so  as 
to  prevent  his  transportation  to  the 
state  prison.  Dimmick  v.  Tompkins 
(1904)  24  Sup.  Ct  780,  781,  194  U. 
S.  540,  48  L.  Ed.  1110. 

Matters  in  abatement  and  substantive 
defenses  are  not  open  on  habeas  cor- 
pus to  test  the  validity  of  proceedings, 
under  R.  S.  §  1014,  post,  f  1674,  to 
remove  to  another  federal  district  for 
trial  a  person  there  charged  with  an  of- 
fense against  the  United  States.  Haas 
v.  Henkel  (1910)  30  Sup.  Ct.  249,  216 
U.  S.  462,  54  L.  Ed.  569,  17  Ann.  Cas. 
1112,  affirming  order  (C.  C.  1909)  166 
Fed.  621. 

Refusal  by  state  court  to  consider, 
on  trial  for  perjury,  defense  of  imma- 
teriality of  alleged  false  testimony, 
even  if  erroneous,  could  not  be  review- 
ed by  federal  court  on  habeas  corpus. 
Collins  V.  Johnston  (1915)  35  Sup.  Ct 
649.  237  U.  S.  502,  59  L.  Ed.  1071. 

The  review  of  a  judgment  of  convic- 
tion by  writ  of  habeas  corpus  is  limit- 
ed by  the  questions:  Had  the  court 
which  rendered  the  judgment  jurisdic- 
tion of  the  subject-matter  and  of  the 
person?-  And  did  that  court,  in  the 
course  of  procedure  which  resulted  in 
the  judgment,  exceed  its  jurisdiction? 
fix  parte  Moran  (1906)  144  Fed.  594, 
75  C.  C.  A.  396. 

Cn  a  writ  of  habeas  corpus  issued 
on  the  alleged  ground  that  petitioner 
^was  confined  without  due  process  of 
law,  whether  the  petitioner  was  prop- 
erly confined  in  one  penitentiary  or 
another,  whether  he  was  properly 
treated  was  required  to  serve  at  hard 
labor,  or  the  courses  that  had  been 
pursued  in  the  past,  with  reference  to 
him  were  immaterial.  In  re  Terrill 
(1906)  144  Fed.  616,  75  C.  C.  A.  418. 

On  a  habeas  corpus  it  can  only  be 
inquired  whether  there  is  sufficient 
probable  cause  to  believe  the  person 
charged  has  committed  the  offense  stat- 


ed in  the  commitment  U.  S.  v.  Johns 
(C.  C.  1806)  Fed.  Cas.  No.  15,481. 

A  prisoner  committed  for  assault, 
with  intent  to  kill,  on  the  president  of 
the  United  States,  held  not  entitled  to 
a  writ  of  habeas  corpus,  for  the  pur- 
pose of  examining  into  his  sanity.  U. 
S.  V.  Lawrence  (C.  C.  1835)  Fed.  Cas. 
No.  15,577. 

On  habeas  corpus  the  court  will  in- 
quire whether  the  capias  was  rightfully 
issued,  and  this  involves  the  sufficiency 
of  the  affidavit  Nelson  v.  Cutter  (C. 
C.  1844)  Fed.  Cas.  No.  10,104. 

Where  the  indictment  does  not  show 
that  the  alleged  offense  was  committed 
by  the  officer  while  acting  under  a  fed- 
eral process  or  law,  the  court  will  ad- 
mit evidence  to  sustain  the  allegations 
in  the  petition  that  the  acts  alle;;ed 
were  done  in  proper  execution  of  a  fed- 
eral process.  Ex  parte  Jenkins  (C.  C. 
1853)  Fed.  Cas.  No.  7,259. 

The  court  has  jurisdiction  to  inquire 
into  the  legality  of  the  imprisonment  of 
a  person  held  under  its  own  sentence. 
In  re  Greathouse  (0.  C.  1864)  Fed. 
Cas.  No.  5,741. 

A  former  conviction  and  a  statute  of 
limitations,  being  matters  of  defense, 
and  not  affecting  the  jurisdiction,  can- 
not be  inquired  into.  In  re  Bogart  (C. 
C.  1873)  Fed.  Cas.  No.  1,596. 

The  fact  that  a  penitentiary  over 
which  the  territory  of  Arizona  claims 
and  exercises  jurisdiction  is  alleged  to 
be  beyond  its  boundary,  and  in  the  state 
of  California,  is  no  ground  for  issuing 
a  writ  of  habeas  corpus  to  release  one 
imprisoned  therein  under  sentence  of 
an  Arizona  court  A  boundary  dispute 
cannot  be  created  or  determined  in  this 
manner,  especially  as  territories  are 
authorized  by  statute  (Act  June  16, 
1880)  to  provide  for  maintaining  their 
convicts  in  the  prisons  of  other  states 
or  territories.  In  re  Chavez  (C.  C. 
1896)  72  Fed.  1006. 

On  petition  for  habeas  corpus  by  one 
arrested  and  committed  for  disobeying 
an  injunction,  the  question  whether  pe- 
titioner knew  of  the  injunction  cannot 
be  inquired  into;  this  being  a  matter  of 
defense  on  the  merits,  and  not  material 
on  the  question  whether  the  judgment 
of  committal  was  void.  Castner  v.  Po- 
cahontas Collieries  Co.  (C.  C.  1902) 
117  Fed.  184. 

On  habeas  corpus  the  question  of  the 
identity  of  the  prisoner  with  the  person 
named  in  the  warrant  is  always  open. 
In  re  Leary  (D.  C.  1879)  Fed.  Cas.  No. 
8,162. 

The  circuit  court  cannot,  on  habeas 
corpus,  look  behind  the  record  to  re- 
view the  proceedings  of  a  court  of  co- 
ordinate jurisdiction.  Ex  parte  Alex- 
ander (D.  C.  1883)  14  Fed.  680. 

The  decision  of  the  court,  to  which  an 
application  for  removal  of  a  defendant 
to  another  federal  district  for  trial  is 
made,  that  probabler  cause  is  shown,  is 
not  reviewable,  so  far  as  the  correct- 
ness of  the  decision  is  concerned,  by 
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courts,  pending  determination  of  the 
appeal  in  the  state  court,  on  the  ground 
that  the  ordinance  under  which  he  was 
convicted  was  invalid  as  against  him, 
as  a  regulation  of  interstate  commerce. 
Ex  parte  Rearick  (C.  C.  1902)  118 
Fed.  92a 

Where  one  is  confined  in  violation  of 
the  federal  constitution  under  a  judg- 
ment of  a  state  court  which  is  review- 
able by  a  writ  of  error  in  the  federal 
Supreme  Court,  or  in  a  higher  court 
of  the  state,  the  issuance  of  a  writ  of 
habeas  corpus  by  a  federal  judge  is 
discretionary.  In  re  Dowd  (C.  O. 
1904)  133  Fed.  747. 

Where  petitioner,  a  citizen  and  resi- 
dent of  Iowa,  was  arrested  in  Oregon 
for  an  alleged  violation  of  Laws  Or. 
1909,  p.  386,  regulating  and  licensing 
peddlers,  and  claimed  that  such  ordi- 
nance was  invalid  as  violating  the  com- 
merce clause  of  the  federal  Constitu- 
tion, he  was  not  entitled  to  a  writ  of 
habeas  corpus  issued  out  of  the  federal 
court,  in  the  first  instance,  but  should  be 
required  to  resort  to  the  state,  courts 
for  relief,  and,  if  unsuccessful  to  ap- 
ply ultimately  for  review  by  the  Su- 
preme Court  of  the  United  States  on  a 
writ  of  error.  'Ex  parte  Martin  (C.  O. 
1910)  180  Fed.  200. 

Though  the  sentence  of  a  state  court 
is  void  under  the  federal  constitution,  a 
federal  court  will  not  release  the  con- 
vict on  habeas  corpus,  where,  on  the 
setting  aside  of  the  sentence,  there  re- 
main other  charges  in  the  information, 
on  which  he  has  not  been  tried;  his 
remedy  in  such  case  being  confined  to 
a  writ  of  error  from  the  United  States 
supreme  court,  which  has  the  power  to 
remand  him  to  the  state  authorities. 
In  re  Bennett  (D.  C.  1897)  84  Fed. 
324. 

On  habeas  corpus  the  question  is 
whether  the  proceedings  and  judgment 
are  nullities,  and  the  writ  cannot  per- 
form the  office  of  a  writ  of  error,  un- 
der which  the  inquiry  is  addressed  to 
errors  merely.  Ex  parte  Powers  (D. 
C.  1904)  129  Fed.  985. 

A  writ  of  habeas  corpus  is  available 
only  to  determine  the  question  of  ju- 
risdiction and  power  of  the  custodian 
to  hold  petitioner  against  his  will  and 
cannot  be  utilized  as  a  revisory  rem- 
edy. Kroschel  v.  Munkers  (D.  C. 
1910)  179  Fed.  961. 

Where  a  citizen  has  been  sentenced 
by  a  single  judge  of  a  police  court  for 
a  municipal  offense  for  seven  months 
on  the  chain  gang,  and  by  state  law, 
should  he  sue  out  certiorari,  he  could 
not  be  discharged  unless  able  to  pay 
costs  or  give  bond,  and  he  is  not  able 
to  do  either,  and  his  full  punishment 
must  have  been  suffered  before,  in  the 
ordinary  course,  his  cause  could  have 
been  heard  by  the  state  courts,  and 
where  it  is  alleged  and  proven  that  he 
is  deprived  of  his  liberty  in  violation  of 
the  Constitution  of  the  United  States, 
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it  makes  a  case  for  immediate  relief 
by  habeas  corpus  at  the  hands  of  the 
United  States  court  Jamison  v.  Wim- 
bish  (D.  C.  1904)  130  Fed.  351,  re- 
versed Wimbish  v.  Jamison  (1905)  26 
Sup.  CL  747,  199  U.  S.  599,  60  L.  Ed. 
327. 

Erroneous  rulings  of  the  District 
Court  in  failing  to  give  effect  to  an 
affidavit  of  prejudice  filed  as  authorized 
by  Judicial  Code,  f  21,  in  force  January 
1,  1912,  and  in  proceeding  to  try  the 
case,  held  reviewable  on  writ  of  error, 
and  not  on  habeas  corpus.  Ex  parte 
Glasgow  (D.  C.  1912)  195  Fed.  780. 

Under  the  act  of  1893,  relating  to 
writs  of  error  in  criminal  cases,  which 
provides  that  one  under  sentence  for 
a  capital  offense  may,  for  cause  shown, 
have  a  writ  of  error  to  the  supreme 
court,  a  prisoner  convicted  of  murder, 
who  claims  that  the  judgment  of  a 
state  court  violates  his  rights  under 
the  constitution  or  laws  of  the  United 
States,  must  seek  his  remedy  by  writ 
of  error,  and  not  by  habeas  corpus  pro- 
ceedings. In  re  Tyson  (1895)  21  Colo. 
78,  39  Pac.  1093. 

Upon  a  writ  of  habeas  corpus,  the 
court  will  not  ordinarily  consider  ques- 
tions arising  in  a  criminal  case  which 
might  be  brought  up  by  a  bill  of  excep- 
tions, but  under  special  circumstances 
such  questions  were  entertained;  the 
court  saying  that,  with  reference  to  the 
mode  of  procedure,  the  case  was  not  to 
be  deemed  a  precedent  for  future  cas- 
es. Commonwealth  v.  Huntley  (1892) 
156  Mass.  236,  30  N.  E.  1127,  15  L.  R. 
A.  839,  affirmed  Plumley  v.  Common- 
wealth (1894)  155  U.  S.  461,  15  Sup. 
Ct  154,  39  L.  Ed.  223. 

7.  Scope  of  review  and  matters  oon- 

sidered.— Where  an  application  for  ha- 
beas corpus,  in  behalf  of  a  prisoner  sen- 
tenced to  death,  is  pending  upon  the 
day  appointed  for  his  execution,  the 
court  will  not  presume  that  he  has  been 
executed.  Ex  parte  Milligan  (1866) 
71  U.  S.  (4  Wall)  2,  18  L.  Ed.  281. 

The  supreme  court  will  not  assume 
that  one  sentenced  to  death,  after  the 
passage  of  Gen.  Laws  Minn.  1889,  c 
20,  providing  for  the  solitary  confine- 
ment of  one  convicted  of  a  capital  of- 
fense, for  a  murder  committed  before 
that  time,  is  being  kept  in  solitary  con- 
finement, contrary  to  the  provisions  of 
Gen.  St.  Minn.  1878,  c  118,  which  alone 
is  applicable  to  the  case,  where  there 
is  nothing  in  the  governor's  warrant 
requiring  such  solitary  confinement 
Holden  v.  Minnesota  (1890)  137  U.  & 
483, 11  Sup.  Ct  143,  34  L.  Ed.  734. 

It  was  within  the  jurisdiction  of  the 
trial  court  to  determine  whether  or 
not  the  record  of  a  prior  conviction  be- 
fore a  judge  without  a  jury  was  legit* 
imate  proof  of  a  first  offense,  where 
the  prisoner  had  waived  a  trial  by  jury 
in  accordance  with  a  statute  claimed 
to  be  unconstitutional,  and  its  dedsion 
Will  not  be  reviewed  on  habeas  corpus 
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In  re  Belt  (1895)  159  U.  S.  95,  15  Sup. 
Ct  987,  40  L.  Ed.  83. 

Questions  depending  upon  state  law 
—such  as  the  lawfulness  of  a  respite 
granted  by  the  governor  to  a  person 
under  sentence  of  death,  or  the  valldi- 
ly  of  a  sentence  before  the  expiration 
of  a  year  during  which  the  right  to 
file  a  motion  for  a  new  trial  is  claimed 
to  continue— will  not  be  reviewed  by 
a  federal  court  on  writ  of  habeas  cor- 
pus. Storti  V.  Commonwealth  of  Mas- 
sachusetts (1901)  22  Sup.  Gt  72,  183 
U.  S.  138,  46  L.  Ed.  120,  affirming 
judgment  In  re  Storti  (O.  C.  1901)  109 
Fed.  807. 

Detention  in  a  county  jail  cannot  be 
considered,  on  habeas  corpus,  as  any 
part  of  the  time  of  imprisonment  at 
hard  labor  in  the  state  prison  to  which 
the  prisoner  was  sentenced,  where  it 
does  not  appear  but  that  such  deten- 
tion was  due  to  the  prisoner  s  efforts 
to  obtain  a  review  and  reversal  of  the 
judgment  of  conviction,  and,  in  the 
meantime,  a  supersedeas  thereon,  so  as 
to  prevent  his  transportation  to  the 
state  prison.  Dimmick  v.  Tompkins 
(1904)  24  Sup.  Ct  780,  781,  194  U. 
S.  540,  48  L.  Ed.  1110. 

Matters  in  abatement  and  substantive 
defenses  are  not  open  on  habeas  cor- 
pus to  test  the  validity  of  proceedings, 
under  R.  S.  S  1014,  post,  §  1674,  to 
remove  to  another  federal  district  for 
trial  a  person  there  charged  with  an  of- 
fense against  the  United  States.  Haas 
Y.  Henkel  (1910)  30  Sup.  Ct.  249,  216 
U.  S.  462,  54  L.  Ed.  569,  17  Ann.  Cas. 
1112,  affirming  order  (C.  C.  1909)  166 
Fed.  621. 

Refusal  by  state  court  to  consider, 
on  trial  for  perjury,  defense  of  imma- 
teriality of  alleged  false  testimony, 
even  if  erroneous,  could  not  be  review- 
ed by  federal  court  on  habeas  corpus. 
Collins  V.  Johnston  (1915)  35  Sup.  Ct 
649,  237  U.  S.  502,  59  L.  Ed.  1071. 

The  review  of  a  judgment  of  convic- 
tion by  writ  of  habeas  corpus  is  limit- 
ed by  the  questions:  Had  the  court 
which  rendered  the  judgment  jurisdic- 
tion of  the  subject-matter  and  of  the 
person?-  And  did  that  court,  in  the 
course  of  procedure  which  resulted  in 
the  judgment,  exceed  its  jurisdiction? 
£x  parte  Moran  (1906)  144  Fed.  594, 
75  C.  C.  A.  396. 

On  a  writ  of  habeas  corpus  issued 
on  the  alleged  ground  that  petitioner 
was  confined  without  due  process  of 
law,  whether  the  petitioner  was  prop- 
erly confined  in  one  penitentiary  or 
another,  whether  he  was  properly 
treated  was  required  to  serve  at  hard 
labor,  or  the  courses  that  had  been 
pursued  in  the  past,  with  reference  to 
him  were  immaterial.  In  re  Terrill 
(1906)  144  Fed.  616,  75  C.  C.  A.  418. 

On  a  habeas  corpus  it  can  only  be 
inquired  whether  there  is  sufficient 
probable  cause  to  believe  the  person 
charged  has  committed  the  offense  stat- 


ed in  the  commitment  U.  S.  v.  Johns 
(C.  C.  1806)  Fed.  Cas.  No.  15,481. 

A  prisoner  committed  for  assault, 
with  intent  to  kill,  on  the  president  of 
the  United  States,  held  not  entitled  to 
a  writ  of  habeas  corpus,  for  the  pur- 
pose of  examining  into  his  sanity.  U. 
S.  V.  Lawrence  (C.  C.  1835)  Fed.  Cas. 
No.  15,577. 

On  habeas  corpus  the  court  will  in- 
quire whether  the  capias  was  rightfully 
issued,  and  this  involves  the  sufficiency 
of  the  affidavit  Nelson  v.  Cutter  (C. 
C.  1844)  Fed.  Cas.  No.  10,104. 

Where  the  indictment  does  not  show 
that  the  alleged  offense  was  committed 
by  the  officer  while  acting  under  a  fed- 
eral process  or  law,  the  court  will  ad- 
mit evidence  to  sustain  the  allegations 
in  the  petition  that  the  acts  alle^i^ed 
were  done  in  proper  execution  of  a  fed- 
eral process.  Ex  parte  Jenkins  (C.  C. 
1853)  Fed.  Cas.  No.  7,259. 

The  court  has  jurisdiction  to  inquire 
into  the  legality  of  the  imprisonment  of 
a  person  held  under  its  own  sentence. 
In  re  Greathouse  (C.  C.  1864)  Fed. 
Cas.  No.  5.741. 

A  former  conviction  and  a  statute  of 
limitations,  being  matters  of  defense, 
and  not  affecting  the  jurisdiction,  can- 
not be  inquired  into.  In  re  Bogart  (C. 
C.  1873)  Fed.  Cas.  No.  1,596. 

The  fact  that  a  penitentiary  over 
which  the  territory  of  Arizona  claims 
and  exercises  jurisdiction  is  alleged  to 
be  beyond  its  boundary,  and  in  the  state 
of  California,  is  no  ground  for  issuing 
a  writ  of  habeas  corpus  to  release  one 
imprisoned  therein  under  sentence  of 
an  Arizona  court.  A  boundary  dispute 
cannot  be  created  or  determined  in  this 
manner,  especially  as  territories  are 
authorized  by  statute  (Act  June  16, 
1880)  to  provide  for  maintaining  their 
convicts  in  the  prisons  of  other  states 
or  territories.  In  re  Chavez  (C.  C. 
1896)  72  Fed.  1006. 

On  petition  for  habeas  corpus  by  one 
arrested  and  committed  for  disobeying 
an  injunction,  the  question  whether  pe- 
titioner knew  of  the  injunction  cannot 
be  inquired  into;  this  being  a  matter  of 
defense  on  the  merits,  and  not  material 
on  the  question  whether  the  judgment 
of  committal  was  void.  Castner  v.  Po- 
cahontas Collieries  Co.  (C.  C.  1902) 
117  Fed.  184. 

On  habeas  corpus  the  question  of  the 
identity  of  the  prisoner  with  the  person 
named  in  the  warrant  is  always  open. 
In  re  Leary  (D.  C.  1879)  Fed.  Cas.  No. 
8,162. 

The  circuit  court  cannot,  on  habeas 
corpus,  look  behind  the  record  to  re- 
view the  proceedings  of  a  court  of  co- 
ordinate jurisdiction.  Ex  parte  Alex- 
ander (D.  C.  1883)  14  Fed.  680. 

The  decision  of  the  court,  to  which  an 
application  for  removal  of  a  (iefendant 
to  another  federal  district  for  trial  is 
made,  that  probable^  cause  is  shown,  is 
not  reviewable,  so  far  as  the  correct- 
ness of  the  decision  is  concerned,  by 
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habeas  corpus.  In  re  Qoinn  (D.  G. 
1909)  176  Fed.  1020. 

A  federal  court  of  a  district  to  which 
a  prisoner  has  been  removed  for  trial 
from  another  district  will  not  review  the 
order  of  removal  in  habeas  corpus  pro- 
ceedings, if  regular  on  its  face.  Horn 
V.  Mitchell  (D.  O.  1915)  223  Fed.  549. 

8.  —  Cause  or  validity  of  oommit- 

ment.— Upon  a  habeas  corpus  it  can 
only  be  inquired  whether  there  is  suffi- 
cient probable  cause  to  believe  that  the 
person  charged  has  committed  the  of- 
fense stated  in  the  warrant  of  commit- 
ment. U.  S.  V.  Johns  (1806)  4  U.  S. 
(4  DaU.)  412,  1  L.  Ed.  888. 

On  habeas  corpus,  the  court  will  not 
inquire  into  the  sufficiency  of  the  cause 
of  commitment.  Ex  parte  Kearney 
(1822)  20  U.  S.  (7  Wheat.)  38,  5  L.  Ed. 
391. 

The  writ  of  habeas  corpus  is  not  de- 
signed to  pass  upon  the  merits,  but 
merely  to  determine  the  cause  of  de- 
tention, and  whether  the  detention  is 
lawful.  U.  S.  V.  Williford  (C.  C.  A. 
1915)  220  Fed.  291. 

A  writ  of  habeas  corpus  may  be  is- 
sued out  of  the  federal  courts  to  in- 
quire into  the  cause  of  a  commitment 
under  a  civil  as  well  as  a  criminal  pro- 
cess. Ex  parte  Randolph  (C.  C.  1833) 
Fed.  Cas.  No.  11,558;  Ex  parte  Cald- 
well (C.  C.  1905)  138  Fed.  487,  revers- 
ed Carfer  v.  Caldwell  (1906)  28  Sup. 
Ct.  264,  200  U.  S.  293,  50  L.  Ed.  488. 

The  court  will  only  inquire  whether 
the  warrant  of  commitment  states  a 
sufficient  probable  cause  to  believe  that 
the  prisoner  has  committed  the  of- 
fense stated.  XJ.  S.  v.  Bates,  Fed.  Cas. 
No.  14,544. 

The  United  States  courts  have  juris- 
diction upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  imprisonment 
of  petitioner,  and  if  he  is  found  to  be 
in  custody  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United 
States,  he  is  entitled  to  be  discharged. 
Ex  parte  Jervey  (C.  C.  1895)  66  Fed. 
957,  959. 

Where  relator  was  committed  for  con- 
tempt in  disobeying  an  order  of  a  ref- 
eree in  bankruptcy,  habeas  corpus  was 
only  available  to  review  the  validity  of 
the  commitment,  and  not  the  order. 
U.  S.  V.  Henkel  (C.  C.  1911)  185  Fed. 
553. 

On  petition  for  a  writ  of  habeas  cor- 
pus to  release  a  United  States  marshal 
from  custody  under  state  process,  the 
court  cannot  inquire  into  the  truth  or 
justice  of  the  charges  against  him,  but 
is  limited  to  the  question  whether  his 
alleged  unlawful  acts  were  done  in  pur- 
suance of  a  law  of  the  United  States. 
In  re  Marsh  (D.  C.  1892)  51  Fed.  277, 
279. 

Refusal  of  a  witness  before  a  com- 
mittee of  Congress,  inquiring  as  to  the 
relation  of  national  banks  in  various 
directions,  to  give  the  names  of  officers 
of  national  banks  who  were  members 
of  a  certain  syndicate,  held  "probable 
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cause"  (the  sole  Inquiry  In  habeas  cor- 
pus proceedings)  for  the  warrant  for 
his  commission  to  the  custody  of  the 
marshal  to  await  a  warrant  for  his  re- 
moval to  the  District  of  Columbia, 
where  he  bad  been  indicted  under  B. 
S.  f  102,  ante,  I  157,  for  refusal  to  an- 
swer a  question  of  the  committee  "per- 
tinent to  the  question  under  inquiry." 
Henry  v.  Henkel  (D.  C.  1913)  207  Fed. 
805. 

Where  service  of  summons  and  an 
arrest  in  a  civil  action  in  the  state 
court  was  improperly  made  on  a  non- 
resident attending  bankruptcy  proceed- 
ings in  the  state,  dismissal  of  a  writ 
of  habeas  corpus  in  the  United  States 
court,  which  had  been  obtained  on  the 
ground  of  violation  of  privilege  from 
arrest  under  Bankr.  Act,  I  9,  post,  t 
9593,  is  not  a  bar  to  a  motion  subse- 
quently made  in  the  action  in  the  state 
court  to  vacate  an  order  of  arrest  and 
the  service  of  summons,  since  the  only 
question  before  the  federal  court  was  as 
to  the  violation  of  the  bankruptcy  law, 
and  not  the  violation  of  the  state  law, 
and  the  federal  court  had  no  jurisdiction 
to  determine  whether  the  summons  was 
properly  served,  and  the  order  of  ar- 
rest could  not  stand  if  it  was  never 
legally  begun.  Goldsmith  v.  HaskeU 
(1907)  105  N.  X.  S.  327.  120  App.  Div. 
403. 

9.  -^  Dlsoretlon   of  eourt   or  oil- 

car.— The  action  of  the  court  in  consol- 
idating indictments  is  not  open  to  at- 
tack on  a  habeas  corpus  proceeding. 
Howard  v.  U.  S.  (1896)  75  Fed.  986, 
21  C.  C.  A.  586,  34  L.  R  A.  509. 

The  court  will  not  interfere  in  the 
exercise  of  the  discretion  vested  in  a 
jailer,  as  to  the  custody  of  his  prisoner, 
unless  it  appear  that  he  has  abused  such 
discretion  for  the  purposes  of  oppres- 
sion. Ex  parte  Taws  (C.  C.  1809)  Fed. 
Cas.  No.  13,76a 

10.  —  Questions  of  fact  in  gener- 
al.—Where  a  court,  on  passing  sentence 
of  imprisonment  in  a  penitentiary,  finds 
that  in  the  district  or  territory  where 
the  court  is  held  there  is  no  peniten- 
tiary suitable  for  the  confinement  of 
convicts  or  available  therefor,  such 
finding  is  conclusive,  and  cannot  be  re- 
viewed upon  habeas  corpus.  In  re 
Karstendick  (1876)  93  U.  S.  396,  23 
L.  Ed.  889. 

Upon  an  original  application  to  the 
supreme  court  of  the  United  States  for 
a  writ  of  habeas  corpus  in  favor  of 
one  committed  for  contempt  by  a  cir- 
cuit court,  the  facts  as  set  forth  in  the 
order  of  commitment  must  be  regarded 
as  true  and  cannot  be  reviewed.  Ex 
parte  Terry  (1888)  128  U.  S.  289,  9 
Sup.  Ct.  77,  52  L.  Ed.  405. 

Where  the  indictment  of  a  postal  em- 
ploy 6  for  larceny  from  the  mails  is 
good,  and  he  is  convicted,  the  supreme 
court,  on  habeas  corpus  proceedings, 
will  not  inquire  into  the  motives  vrith 
which  the  letter  was  put  into  the  mat]. 
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even  though  the  object  was  to  detect 
defendant  in  his  criminal  practices.  In 
re  Wight  (1889)  134  U.  S.  136,  10 
Sup.  Ct  487,  33  L.  Ed.  865. 

On  habeas  corpus  sued  out  by  a  per- 
son arrested  on  complaint  made  of  a 
violation  of  the  lottery  law  (R.  S.  § 
3894,  amended  by  Act  Sept  19,  1890, 
c.  908,  26  Stat.  465  [post,  {  10383]) 
in  mailing  a  circular  concerning  an  al- 
leged lottery,  and  held  to  await  the  ac- 
tion of  the  grand  jury,  the  court  cannot 
determine  whether  the  scheme  to  which 
the  circular  related  was  in  fact  a  lot- 
tery, nor  can  such  question  be  deter- 
mined upon  appeal  to  the  supreme  court 
from  the  order  dismissing  the  writ 
Horner  v.  U.  S.  (1892)  143  U.  S.  570, 
12  Sup.  Ct  522,  36  L.  Ed.  266. 

The  circuit  court  having  full  jurisdic- 
tion to  issue  its  process  of  injunction 
against  an  obstruction  of  interstate 
commerce  and  the  carrying  of  mail,  its 
finding  of  the  fact  of  disobedience  to 
its  orders  was  not  open  to  review  on 
habeas  corpus  in  the  supreme  court  or 
any  other  court  In  re  Debs  (1895) 
15  Sup.  Ct  900,  912,  158  U.  S.  564,  39 
L.  Ed.  1002. 

Disputed  questions  of  fact  cannot  be 
reviewed  on  habeas  corpus.  In  re 
Strauss  (1903)  126  Fed.  327,  63  C.  C. 
A.  99. 

Where,  under  the  rules  of  a  prison, 
the  prison  board  had  authority  to  de- 
termine how  much  good  time  should  be 
allowed  to  prisoners,  and,  after  such 
time  had  been  allowed,  to  take  it  from 
them  for  insubordination  or  other  caus- 
es specified  in  the  rules,  the  determina- 
tion of  the  board,  withdrawing  good 
time  allowed  to  a  prisoner,  is  conclu- 
sive on  the  court,  in  a  subsequent  ha- 
beas corpus  proceeding  to  obtain  the 
prisoner's  discharge  on  the  ground  that 
his  incarceration  was  without  due  pro- 
cess of  law.  In  re  Terrill  (1906)  144 
Fed.  616,  75  C.  C.  A.  418. 

Upon  a  writ  of  habeas  corpus  to  pro- 
cure the  release  of  a  person  who  has 
been  committed  for  contempt  in  refus- 
ing to  answer  questions  propounded  to 
him  in  a  criminal  case  on  the  ground 
that  his  answer  would  tend  to  incrim- 
inate himself,  the  court  may  consider 
the  testimony  and  the  facts  upon  which 
the  committing  court  based  its  action 
against  the  witness.  Ex  parte  Irvine 
(C.  O.  1896)  74  Fed.  954. 

While  a  United  States  court  will  not, 
in  a  habeas  corpus  proceeding  by  a 
United  States  officer,  examine  the  evi- 
dence to  determine  whether  he  should 
be  found  guilty  or  innocent  of  the  of- 
fense, it  may  examine  the  evidence  to 
determine  whether  the  act  alleged  to  be 
criminal  was  done  while  in  performance 
of  his  diTty  as  such  officer.  In  re  Fair 
(C.  C.  1900)  100  Fed.  149. 

Where  the  return  to  a  writ  issued  by 
the  state  court  that  the  prisoner  is  held 
as  a  deserter  from  the  army  is  travers-  ^ 
ed,  the  court  may  inquire  into  the  truth  ' 
of  the  facts  alleged,  and  may  discharge 
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the  prisoner  if  it  appear  that  he  is  il- 
legally held.  In  re  Reynolds  (D.  C. 
1867)   Fed.  Cas.  No.  11,721. 

On  petition  for  a  writ  of  habeas  cor- 
pus to  release  a  United  States  marshal 
from  custody  under  state  process  the 
court  cannot  inquire  into  the  truth  or 
justice  of  the  charges  against  him,  but 
is  limited  to  the  question  whether  his 
alleged  unlawful  acts  were  done  in  pur- 
suance of  a  law  of  the  United  States. 
In  re  Marsh  (D.  C.  1892)  51  Fed.  277. 

Where  a  prisoner  is  held  for  an  act 
committed  in  performance  of  a  duty  as 
a  soldier  of  the  United  States,  the  court 
has  authority  to  determine  summarily 
as  a  fact  whether  or  not  such  allega- 
tion is  true,  and,  if  so,  to  discharge  the 
prisoner.  U.  S.  v.  Ldpsett  (D.  C.  1907) 
156  Fed.  65. 

Where  a  habeas  corpus  has  been  is- 
sued, in  pursuance  of  the  act  of  con- 
gress of  March  2,  1833,  commonly  call- 
ed the  "Force  Bill,"  by  a  United  States 
court,  it  has  no  rii^ht  to  go  behind  the 
return  of  the  writ  If  it  does,  and  dis- 
charges the  relator  upon  evidence  tak- 
en at  the  hearing,  such  discharge  is  in- 
operative, and  will  be  disregarded  by  a 
state  court  Thomas  v.  Crossin  (1854) 
5  Pa.  Law  J.  328. 

1 1.  -^  J uri$diction  of  court.— Where 
a  party  has  been  committed  for  a  con- 
tempt by  a  court  having  competent  ju- 
risdiction, the  supreme  court  will  not 
grant  a  habeas  corpus.  Ex  parte  Kear- 
ney (1822)  20  U.  S.  (7  Wheat)  38,  5 
L.  Ed.  391. 

The  rule  that  a  habeas  corpus  may 
be  gl'anted  in  favor  of  liberty,  not  nec- 
essarily to  review  the  whole  case,  but 
to  examine  the  authority  of  the  court 
to  act  at  all,  applied  on  petition  of  a 
county  judge  indicted  and  in  custody 
on  a  charge  of  excluding  colored  citi- 
zens in  his  selection  of  jurors.  Ex 
parte  Virginia  (1879)  100  U.  S.  339,  25 
L.  Ed.  676. 

Where  a  person  is  in  custody  under 
an  order  of  the  circuit  court  for  con- 
tempt in  refusing  to  answer  under  an 
order  requiring  him  to  submit  to  exam- 
ination, the  supreme  court  will  release 
him  by  a  writ  of  habeas  corpus,  on  the 
ground  that  the  order  of  imprisonment 
was  without  jurisdiction  of  the  court 
Ex  parte  Fisk  (1885)  113  U.  S.  713, 
5   Sup.  Ct  724,  28  L.  Ed.  1117. 

A  citizen  of  the  Cherokee  Nation  hav- 
ing been  convicted  of  a  crime  punishable 
with  death  in  a  court  of  the  United 
States,  he  may,  on  application  to  the 
supreme  court  for  writ  of  habeas  cor- 
pus, allege  and  prove  facts,  not  con- 
tradictory to  the  record,  showing  that 
the  trial  court  was  without  jurisdiction. 
Ex  parte  I^layfield  (1891)  141  U.  S.  107, 
11  Sup.  Ct.  939,  35  L.  Ed.  635. 

Where  a  state  officer,  who  has  seized 
under  tax  warrants  property  in  the 
hands  of  a  receiver  of  the  United  States 
circuit  court,  and  who  has  disobeyed 
the  order  of  the  court  that  he  release 
il  forthwith,  is  committed  for  contempt 
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upon  his  application  to  the  supreme 
court  for  the  writ  of  habeas  corpus  the 
only  question  to  be  considered  is  wheth- 
er the  order  of  commitment  was  Yoid 
for  want  of  power  to  make  it  Ex 
parte  Tyler  (1893)  149  U.  S.  164,  13 
Sup.  Ct  785,  37  L.  Ed.  689;  Ex  parte 
Riser  (1893)  149  U.  S.  191,  13  Sup. 
Ct  793. 

On  a  writ  of  habeas  corpus  in  behalf 
of  one  held  under  a  warrant  for  re- 
moval to  another  district  for  trial,  the 
court  can  only  consider  questions  going 
to  the  authority  and  jurisdiction  of  the 
district  judge  to  issue  the  warrant  of 
removal.  If  there  was  a  proper  case 
for  removal,  the  prisoner  should  be  re- 
manded, notwithstanding  irregularities 
or  errors  of  procedure  in  his  arrest, 
examination,  or  commitment  Price  ▼. 
McCarty  (1898)  89  Fed.  -84,  32  C.  C. 
A.  162. 

Where  petitioners  were  imprisoned 
for  violation  of  a  strike  injunction,  the 
only  question  reviewable  on  habeas  cor- 
pus to  secure  their  discharge  was 
whether  the  court  had  jurisdiction  to 
grant  the  injunction.  Ex  parte  Hag- 
gerty  (C.  C.  A.  1903)  124  Fed.  441. 

On  an  application  for  a  writ  of  ha- 
beas corpus  sued  out  of  the  federal  Cir- 
cuit Court  of  Appeals,  on  tlie  ground 
that  the  petitioner  is  deprived  of  his 
liberty  without  due  process  uf  law,  the 
court  is  limited  to  a  consideration  of 
whether  the  court  that  convicted  peti- 
tioner had  jurisdiction  of  the  offense 
and  of  the  prisoner,  whether  it  acted 
within  such  jurisdiction,  and  whether 
petitioner  is  held  by  authority  of  law 
derived  from  such  court  at  the  time 
the  writ  was  issued.  In  re  Terrill 
(1906)  144  Fed.  616,  75  C.  C.  A.  418. 

Where  the  court  which  passed  sen- 
tence had  jurisdiction,  its  proceedings 
are  not  subject  to  review  on  habeas  cor- 
pus. Johnson  v.  U.  S.  (C.  C.  1842) 
Fed.  Cas.  No.  7,418. 

Upon  habeas  corpus,  the  proceedings 
of  a  special  tribunal  may  be  inquired 
■into,  so  far  as  to  ascertain  whether  it 
has  kept  within  the  line  of  its  authority 
and  of  its  statutory  powers.  In  re 
O'SuUivan  (C.  C.  1887)  31  Fed.  447. 

By  a  habeas  corpus  proceeding  the 
jurisdiction  of  a  court  trying  a  person 
may  be  inquired  into,  and  the  court 
having  power  to  issue  the  writ  will 
look  into  so  much  of  the  proceedings 
as  will  enable  it  to  determine  whether 
jurisdiction  exists  or  not.  Ex  parte 
Fariey  (C.  C.  18S9)  40  Fed.  66. 

Where  a  court  has  jurisdiction  to 
hear  and  decide  whether  a  person  was 
guilty  of  contempt,  and,  if  found  guilty, 
to  impose  punishment  therefor,  its  find- 
ing against  such  person  cannot  be  re- 
viewed on  a  writ  of  habeas  corpus.  Ex 
parte  Davis  (C.  C.  1901)  112  Fed.  139. 

A  prisoner,  serving  a  sentence  impos- 
ed on  a  conviction  of  crime  by  a  court 
of  the  United  States,  cannot  be  dis- 
charged on  a  writ  of  habeas  corpus,  on 
the  ground  that  the  court  was  without 
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jurisdiction,  where  such  jurisdiction  de- 
pends on  questions  of  fact  which  must 
be  conclusively  presumed  to  have  been 
determined  adversely  to  his  contention 
by  the  trial  court.  Ex  parte  (^olumbia 
George  (C.  0.  1906)  144  Fed.  985. 

On  habeas  corpus  the  court  has  the 
power  to  review  its  former  judgment 
so  far  as  to  determine  whether  it  ex- 
ceeded its  powers  in  passing  such  judg- 
ment Ex  parte  Joyce  (D.  C.  1877) 
Fed.  Cas.  No.  7,556. 

The  jurisdiction  of  a  court  to  try  the 
offender  can  be  inquired  into  by  habeas 
corpus,  under  the  law  of.  the  United 
States,  by  any  judge -or  court  which  has 
a  right  to  issue  the  writ.  U.  S.  v. 
Rogers  (D.  C.  1885)  23  Fed.  658. 

See,  also,  notes  under  49,  54,  57  and 
59,  post,  this  section. 

12.  —  Sufficiency  of  indictment,  ii- 
formation,  or  warrant  of  comait- 
mont.— A  prisoner  who  has  been  tried, 
convicted,  and  sentenced  to  the  peniten- 
tiary upon  an  indictment  in  a  federal 
court,  changed  by  order  of  the  court 
or  by  the  prosecuting  attorney,  without 
resubmission  to  the  grand  jury,  in  vio- 
lation of  the  fifth  amendment  to  the 
United  States  constitution,  is  entitled 
to  his  discharge  on  habeas  corpus.  Ex 
parte  Bain  (1887)  121  U.  S.  1,  7  Sup. 
Ct  781,  30  L.  Ed.  849. 

Certain  prisoners  were  charged  spe- 
cifically with  an  offense  against  the  elec- 
tion laws  of  Indiana  and  of  the  Unit- 
ed States.  Held,  that  the  district  court 
of  the  United  States  for  Indiana  had 
jurisdiction  to  try  and  punish  them  for 
that  offense,  and  in  proceedings  for 
habeas  corpus,  for  a  person  held  under 
sentence,  the  inquiry  is  not  whether  the 
indictment  under  which  he  was  convict- 
ed was  good  on  demurrer,  but  whether 
it  describes  a  class  of  offenses  of  which 
the  trial  court  had  jurisdiction.  Ex 
parte  Coy  (1888)  127  U.  S.  731,  8  Sup. 
Ct  1263,  32  L.  Ed.  274. 

In  an  indictment  for  embezzling  a  let- 
ter, failure  to  allege  that  the  letter  had 
not  been  delivered  is  not  a  jurisdiction- 
al error.  Wight  v.  Nicholson  (1890) 
10  Sup.  Ct.  487,  490,  134  U.   S.  136, 

33  L.  Ed.  865. 

One  indicted  in  the  circuit  court  can- 
not file  a  petition  for  habeas  corpus 
in  the  supreme  court,  upon  the  ground 
that  the  matters  set  forth  in  the  indict- 
ment do  not  constitute  a  crime,  when 
the  judgment  of  the  circuit  court  there- 
on has  not  been  invoked  by  motion  to 
quash,  or  otherwise.  In  re  Lancaster 
(1890)  137  U.  S.  393,  11  Sup.  Ct  117, 

34  L.  Ed.  713. 

An  indictment,  is  not  open  to  collat- 
eral attack  on  habeas  corpus,  after  trial 
and  conviction,  on  the  ground  that  it 
does  not  allege  with  sufficient  certainty 
the  place  of  the  offeiuie,  unless  it  showa 
affirmatively  that  the  offense  was  com- 
mitted without  the  jurisdiction  of  the 
*  court  U.  S.  v.  Pridgeon  (1894)  153  U. 
S.  48, 14  Sup.  Ct  746,  38  L.  £kL  63L 
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Where  a  state  court  had  jurisdiction 
of  the  offense  and  of  the  accused,  and 
proceeded  under  a  statute  not  repug- 
nant to  the  constitution  of  the  United 
States,  the  circuit  court  of  the  United 
States  cannot  interfere,  by  means  of  a 
writ  of  habeas  corpus,  with  the  execu- 
tion of  the  sentence,  on  the  ground  that 
the  indictment  was  defective.  Berge- 
mann  v.  Backer  (1895)  15  Sup.  Ot.  727, 
728,  157  U.  S.  655,  39  L.  Ed.  845. 

The  facts  that  the  indictment  lacked 
the  words  "A  true  bUI,"  and  was  found 
by  the  grand  jury  by  mistake  and  mis- 
conception, afford  no  ground  for  inter- 
position by  the  federal  courts  by  writ 
of  habeas  corpus.  Whitten  v.  Tomlin- 
son  (1895)  160  U.  S.  231,  16  Sup.  Ct 
297,  40  L.  Ed.  406. 

Whether  an  indictment  in  a  state 
court  sufficiently  charged  an  offense  is 
not  open  to  inquiry  on  habeas  corpus 
to  inquire  into  a  detention  under  a  con- 
viction in  the  state  court.  Howard  v. 
Fleming  (1903)  24  Sup.  Ct  49,  191 
U.  S.  126,  48  L.  Ed.  121,  dismissing 
State  ▼.  Howard  (1901)  40  S.  E.  71, 
129  N.  C.  584. 

Errors  of  a  trial  court  in  sustaining 
an  indictment  which  fails  to  charge 
with  sufficient  certainty  and  fullness 
some  particular  fact  cannot  be  review- 
ed on  habeas  corpus  to  inquire  into 
the  legality  of  an  imprisonment  under 
the  sentence  imposed  after  a  conviction 
on  such  indictment.  Dimmick  v.  Tomp- 
kins (1904)  24  Sup.  Ct  780,  194  U.  S. 
540,  48  L.  Ed.  1110. 

The  sufficiency  of  an  indictment 
charging  a  conspiracy  under  R.  S.  § 
M40,  post,  S  10201,  "to  defraud  the 
United  States  out  of  the  possession  and 
use  of,  and  the  title  to,  divers  large 
tracts  of  public  lands  of  the  United 
States,"  as  against  objections  based  on 
the  lack  of  description  of  the  lands,  the 
uncertainty  of  the  allegations  as  to 
the  means  to  be  used  to  carry  out  the 
alleged  conspiracy,  the  failure  to  give 
the  names  of  the  fictitious  or  disqual- 
ified persons  through  whom  the  fraud 
was  effected,  the  indefiniteness  and  in- 
consistency of  the  allegations,  and  the 
improper  conclusion,  will  not  be  de- 
termined on  habeas  corpus  to  inquire 
into  a  detention  to  await  a  warrant 
for  the  removal  of  the  accused,  under 
R.  S.  S  1014,  post,  §  1674,  to  the  fed- 
eral district  where  the  trial  is  to  be  had, 
but  such  objections  are  for  the  trial 
court  to  determine.  Hyde  v.  Shine 
(1905)  25  Sup.  Ct  760,  199  U.  S.  62, 
50  L.  Ed.  90;  Dimond  v.  Same  (1905) 
26  Sup.  Ct  766,  199  U.  S.  88.  50  L.  Ed. 
99. 

An  objection  that  the  indictment  was 
not  properly  presented  by  the  grand 
jury,  based  on  testimony  that,  after  the 
presentation  of  the  original  indictment, 
the  grand  jury  were  informed  by  the 
district  attorney  that  the  indictment 
needed  amendment  in  some  particulars, 
that  this  amendment  was  read  over  in 
the  presence  of   the  grand  jury,  and 


was  incorporated  into  an  indictment, 
which  was  regularly  returned  to  court, 
where  it  was  produced  with  the  consent 
of  all  the  grand  jurors,  if  ever  available, 
cannot  be  first  raised  on  habeas  corpus 
after  conviction.  Harlan  v.  McGourin 
(1910)  31  Sup.  Ct  44,  218  U.  S.  442, 
54  Lr.  Ed.  1101,  21  Ann.  Cas.  849,  af- 
firming decree  Ex  parte  Harlan  (C.  O. 
1909)  180  Fed.  119. 

A  federal  court  will  not  consider  on 
habeas  corpus  questions  of  the  suf- 
ficiency of  the  information  on  which 
the  conviction  of  the  accused  was  due, 
or  whether  the  acts  set  out  in  the 
agreed  statement  of  facts,  which,  it  is 
stipulated,  should  be  considered  as  a 
part  of  the  information,  constituted  a 
crime.  In  re  Gregory  (1911)  31  Sup. 
Ct.  143,  219  U.  S.  210,  55  L.  Ed.  184. 

Whether  an  offense  is  sufficiently  al- 
leged in  indictment  is  not  a  proper  sub- 
ject-matter for  inquiry  on  habeas  cor- 
pus. Ex  parte  Webb  (1912)  32  Sup. 
Ct  769,  225  U.  S.  663,  56  L.  Ed.  1248. 
Habeas  corpus  to  secure  petitioner's 
release  from  imprisonment  on  the 
ground  that  the  indictment  is  fatally 
defective  is  a  collateral,  not  a  direct, 
attack  on  the  indictment.  Hopkins  v. 
McClaughry  (1913)  209  Fed.  821.  126 
C.  C.  A.  545. 

A  person  sentenced  under  an  indict- 
ment cannot  be  released  on  habeas  cor- 
pus on  the  ground  that  distinct  offenses 
were  improperly  joined.  Ex  parte  Pe- 
ters (C.  C.  1880)  12  Fed.  461. 

Where  a  prisoner  has  been  sentenced 
by  the  district  court  having  jurisdiction, 
after  the  sufficiency  of  the  indictment 
has  been  questioned  by  motion  in  ar- 
rest of  judgment,  the  sufficiency  of  the 
indictment  cannot  be  again  questioned 
upon  petition  for  the  prisoner's  release 
on  habeas  corpus.  In  re  Johnson  (C. 
C.  IcSOl)  48  Fed.  477. 

Objection  that  a  system  of  peonage 
such  as  once  existed  in  New  Mexico 
must  exist  before  the  statute  prohibit- 
ing peonage  wUl  apply  goes  to  the  suf- 
ficiency of  the  indictment  or  the  evi- 
dence to  be  offered  on  the  trial  for 
violating  the  statute,  and  will  not  be 
determined  on  an  application  for  habeas 
corpus.  In  re  Lewis  (C.  C.  1902)  114 
Fed.  963. 

Failure  to  make  an  indictment  good 
against  demurrer,  even  though  it  con- 
tains a  statement  of  particular  facts 
which  is  not  sufficient,  the  indictment 
also  usiug  the  words  of  the  statute,  will 
not  entitle  accused  to  discharge  on  ha- 
beas corpus,  especially  where  at  the 
conclusion  of  his  trial  he  can  avail  him- 
self of  the  defect  by  writ  of  error.    Id. 

Where  a  discharge  is  asked  on  the 
ground  that  the  indictment  did  not  aver 
an  offense  against  the  United  States  in 
the  district  in  which  an  indictment  was 
found,  the  indictment  will  be  sustained 
unless  so  defective  that  it  would  be  the 
duty  of  the  court  before  which  it  was 
presented  to  refuse  to  take  action  on  it 
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In  re  Qark  (D.  C.  1868)  Fed.  Caa.  No. 
2,797. 

On  writ  of  habeas  corpus  for  persons 
indicted  for  kidnapping,  they  may  go 
behind  the  indictment  to  show  identity 
of  the  parties,  and  that  they  were  in- 
dicted for  acts  done  under  a  requisi- 
tion of  a  state  governor  in  extradition 
proceedings;  but  they  cannot  show  that 
the  indictment  on  which  the  requisition 
was  issued  was  improperly  procured. 
U.  S.  ▼.  McClay  (D.  C.  1877)  Fed.  Cas. 
No.  15,060. 

The  regularity  of  an  indictment  in  a 
state  court  for  passing,  with  intent  to 
defraud,  a  United  States  treasury  note, 
and  the  rightfulness  of  the  judgment 
rendered  thereon,  cannot  be  investigat- 
ed in  a  habeas  corpus  proceeding,  as 
that  can  be  done  alone  through  pro- 
ceedings operating  directly  on  the  judg- 
ment itself.  In  re  Truman  (1869)  44 
Mo.  181. 

See,  also,  notes  under  36  and  45,  post, 
this  section. 

13.  —  Sufficiency    of    evidence^-A 

federal  court  is  not  required  to  weigh 
the  evidence  of  probable  cause  on 
habeas  corpus  to  inquire  into  a  de- 
tention to  await  the  removal  of  the 
accused  to  another  federal  district  for 
trial,  although  a  prisoner  may  have  the 
right,  on  habeas  corpus,  under  the  state 
practice,  to  have  the  state  court  con- 
sider that  question,  since  the  provision 
of  R.  S.  §  1014,  post,  §  1674,  that  the 
usual  mode  of  process  adopted  in  the 
state  shall  be  pursued,  refers  to  the 
proceedings  in  arrest  and  examination 
of  the  accused  before  the  commissioner, 
and  has  no  bearing  upon  a  subsequent 
independent  proceeding  on  habeas  cor- 
pus. Hyde  v.  Shine  (1905)  25  Sup. 
Ct.  760,  199  U.  S.  62.  50  L.  Ed.  90; 
Dimond  v.  Same  (1905)  25  Sup.  Ct. 
766,  199  U.  S.  88,  60  L.  Ed.  99. 

A  finding  of  probable  cause  for  the  re- 
moval to  the  District  of  Columbia  of  a 
person  there  charged  with  an  offense 
against  the  United  States  will  not  be 
disturbed  on  habeas  corpus  as  being 
wholly  without  any  evidence  to  support 
it,  where  certified  copies  of  indictments 
for  conspiring  against  the  United 
States,  found  in  the  District  of  Colum- 
bia, were  produced  before  the  com- 
missioner, although  copies  of  indict- 
ments found  by  a  federal  court  of  the 
district  where  the  accused  resides,  lay- 
ing the  locus  of  the  conspiracy  in  that 
district,  were  also  offered  in  evidence, 
together  with  testimony  tending  to 
show  that  the  accused  had  not  been  in 
the  District  of  Columbia  at  a*iiy  of  the 
times  when  the  conspiracy  was  said  to 
have  been  formed.  Price  v.  Henkel 
(1910)  30  Sup.  Ct.  257,  216  U.  S.  488, 
54  L.  Ed.  581. 

Upon  habeas  corpus  to  inquire  into  a 
detention  under  a  conviction  in  a  fed- 
eral Circuit  Court,  affirmed  by  the 
proper  Circuit  Court  of  Appeals,  the  bill 
of  exceptions  cannot  be  examined  with 
a  view  to  determining  whether  there 
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was  any  testimony  to  support  the  ac- 
cusation. Harlan  v.  McGourin  (1910) 
31  Sup.  Ct.  44,  218  U.  S.  442,  54  L.  Ed. 
1101,  21  Ann.  Cas.  849,  affirming  de- 
cree Ex  parte  Harlan  (C.  C.  1909)  ISO 
Fed.  119. 

The  court  may  go  behind  the  finding 
of  a  committing  magistrate,  and  by 
certiorari  examine  the  evidence  taken 
before  him;  and  may  examine  the 
magistrate  as  to  evidence  given  and 
not  reduced  to  writing.  In  re  Martin 
(C.  C.  1866)  Fed.  Cas.  No.  9,151. 

Where  there  is  evidence  that  one 
committed  by  a  United  States  commis- 
sioner for  an  offense  against  the  laws 
of  the  United  States  is  guilty,  the  saf- 
ficiency  of  such  evidence  is  not  open  to 
review  on  proceeding  by  habeas  corpus; 
and,  while  the  relator  is  held  according 
to  his  judgment  upon  any  competent  ev- 
idence, he  is  not  held  in  custody  con- 
trary to  law.  In  re  Byron  (C.  C.  18S3) 
18  Fed.  722. 

The  sufficiency  of  evidence  to  support 
a  conviction  cannot  be  inquired  into 
on  habeas  corpus  proceedings.  In  re 
Haskell  (C.  C.  1892)  52  Fed.  795. 

Habeas  corpus  will  not  lie  to  deter- 
mine whether  the  facts  proved  on  pre- 
liminary hearing  are  sufficient  to  con- 
stitute the  crime  for  which  the  prison- 
er is  committed.  Ex  parte  Rickelt  (G. 
C.  1894)  61  Fed.  203. 

The  sufficiency  of  the  evidence  on 
which  an  accused  was  committed  by  a 
magistrate  is  not  open  to  review  in  a 
proceeding  by  habeas  corpus,  but 
where,  although  there  was  evidence  of 
the  commission  of  the  offense  there  was 
no  competent  evidence  even  tending  to 
incriminate  the  person  charged,  he 
should  be  discharged  on  habeas  corpus. 
Ex  parte  Jones  (C.  C.  1899)  96  Fed. 
200. 

Where  the  officer  had  jurisdiction  of 
the  process,  and  assumed  to  take  proof 
upon  the  issuing  of  the  same,  his  de- 
cision as  to  its  sufficiency  is  not  sub- 
ject to  review.  In  rfe  Veremaitre  (D. 
C.  1850)  Fed.  Cas.  No.  16,915. 

On  the  hearing  of  an  application  for 
a  warrant  for  the  removal  to  another 
district  for  trial  of  a  person  there 
charged  with  crime,  the  judge  acta  judi- 
cially; and,  where  the  warrant  recites 
that  the  requisite  facts  appear  to  his 
satisfaction  from  the  evidence  and  rec- 
ord, there  is  an  implication  that  he  ex- 
amined the  testimony  taken  before  the 
commissioner,  and  the  judge  of  tiie  dis- 
trict to  which  the  prisoner  is  returned 
will  not  re-examine  it  on  a  writ  of  ha- 
beas corpus  for  the  discharge  of  the 
prisoner  on  the  ground  that  there  is  no 
legal  and  competent  evidence  to  support 
the  charge  made  against  him.  U.  S.  v. 
Robinson  (D.  C.  1903)  126  Fed.  1016. 

The  court  may  look  into  the  testi- 
mony upon  which  the  commitment  of 
the  prisoner  was  made.  U.  S.  v.  Bates, 
Fed.  Cas.  No.  14,544. 

14. Errors    or   irregularities   li 

proceedings^— The    United    States   so- 
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preme  court  will  not,  upon  habeas  cor- 
pus, revise  the  proceedings  of  the  dis- 
trict court,  upon  a  conviction  for 
crime,  for  error  therein,  where  the 
court  below  had  jurisdiction  of  the 
cause  and  of  the  person,  and  where  the 
proceedings  are  not  reviewable  on  writ 
of  error.  In  such  cases  a  discharge 
can  be  granted  only  where  the  pro- 
ceedings below  are  entirely  void.  Ex 
parte  Parks  (1876)  93  U.  S.  18,  23  L. 
Ed.  787. 

The  error,  if  any,  in  prosecuting  pro- 
ceedings for  the  removal  to  another 
federal  district  for  trial  of  a  person 
there  charged  with  an  offense  against 
the  United  States,  while  similar  pro- 
ceedings in  a  federal  Circuit  Court  for 
another  district  are  pending,  cannot  be 
corrected  on  a  writ  of  habeas  corpus. 
Peckham  v.  Henkel  (1910)  30  Sup.  Ct 
255,  216  U.  S.  483,  54  L.  Ed.  579,  af- 
firming order  (C.  C.  1909)  166  Fed. 
627. 

Where  the  averments  in  an  indict- 
ment gave  the  district  court  jurisdic- 
tion, and  a  trial,  verdict,  sentence,  and 
imprisonment  followed,  error  in  the 
proceedings  cannot  be  reviewed  in  the 
circuit  court  by  habeas  corpus.  Ex 
parte  Parks  (C.  C.  1876)  Fed.  Cas. 
No.  10,764. 

An  erroneous  decision  of  a  court 
having  jurisdiction  of  the  offense,  and 
of  the  person  indicted,  cannot  be  re- 
examined on  habeas  corpus.  Ex  parte 
Shaffenburg  (C.  C.  1877)  Fed.  Cas. 
No.  12,696. 

On  application  to  the  federal  Circuit 
Court  for  habeas  corpus  by  one  con- 
victed therein,  the  court  can  correct 
the  sentence  if  it  be  excessive  or  re- 
sentence, and  hence  where  persons  con- 
victed of  conspiring  to  commit  a  fed- 
eral offense  under  R.  S.  {  5440,  post, 
f  10201,  were  sentenced  to  imprison- 
ment '*at  hard  labor,"  on  habeas  cor- 
pus proceedings  the  trial  court  can 
amend  the  sentence  nunc  pro  tunc  by 
striking  the  quoted  words,  which  are 
not  authorized  by  the  statute.  Ex 
parte  Harlan  (C.  C.  1909)  180  Fed. 
119,  decree  aflBrmed  Harlan  v.  McGou- 
rin  (1910)  31  Sup.  Ct.  44,  218  U.  S. 
442,  54  L.  Ed.  1101,  21  Ann.  Cas.  849. 

15.  Effectiveness  of  remedy.^The 
writ  of  habeas  corpus  ought  not  to 
be  awarded  where  the  court  is  satis- 
fied that  the  prisoner  will  be  remand- 
ed to  prison.  Ex  parte  Watkins  (1830) 
3  Pet.  193,  201,  7  L.  Ed.  650. 

A  writ  of  habeas  corpus  to  release 
one  convicted  of  crime  by  a  state  court 
will  be  denied  by  the  United  States 
supreme  court  if  it  appears  from  the 
face  of  the  record  that  the  decision  of 
the  federal  question  complained  of  was 
so  clearly  right  as  not  to  require  argu- 
ment; for  the  rule  will  then  be  applied 
that  the  writ  must  be  denied  when  it  is 
apparent  that  the  only  result  of  issu- 
ing it  would  be  to  remand  the  petition- 
er to  custody.     In  re  Durrant  (1898) 


18  Sup.  Ct.  291,  169  U.  S.  39,  42  L. 
Ed.  653. 

Leave  to  file  a  petition  for  the  writ 
of  habeas  corpus  will  not  be  granted 
where  it  is  obvious  that  before  a  re- 
turn to  the  writ  can  be  made,  or  any 
other  action  taken,  the  restraint  of 
which  the  prisoner  complains  will  be 
terminated.  Ex  parte  Baez  (1900)  20 
Sup.  Ct  673,  177  U.  S.  378,  44  h.  Ed. 
813. 

See,  also,  notes  under  22,  37,  51,  and 
60,  post,  this  section. 

15/2.  Effect  of  release  under  writ  on 
further  proceedings  against  prisoner.— 

Where  a  United  States  marshal,  in 
custody  for  an  act  done  in  pursuance 
of  a  law  of  the  United  States,  is 
brought  before  a  federal  court  by  ha- 
beas corpus  and  discharged,  he  cannot 
be  afterwards  tried  in  the  state  courts. 
Cunningham  v.  N^agle  (1889)  135  U. 
S.  1,  10  Sup.  Ct.  658,  34  L.  Ed.  55,  af- 
firming In  re  Neagle  (C.  C.  1889)  39 
Fed.  833. 

When  a  prisoner  is  entitled  to  be  dis- 
charged on  habeas  corpus  merely  be- 
cause the  court  exceeded  its  jurisdiction 
in  passing  the  particular  sentence,  and 
not  because  of  any  matter  affecting  the 
verdict,  the  order  of  discharge  should  be 
made  without  prejudice  to  the  right  of 
the  government  to  take  any  lawful . 
measures- to  have  a  new  and  valid  sen- 
tence imposed  by  the  trial  court.  In  re 
Bonner  (1894)  151  U.  S.  242,  14  Sup. 
Ct.  323,  38  L.  Ed.  149. 

Where  a  defendant,  duly  convicted  of 
a  crime,  obtains  his  discharge  from  im- 
prisonment on  habeas  corpus,  on  the 
ground  that  his  sentence  was  illegal, 
the  court  has  jurisdiction  to  impose  a 
corrected  sentence,  although  the  term 
at  which  he  was  convicted  has  passed. 
Bryant  v.  U.  S.  (1914)  214  Fed.  51,  130 
C.  C.  A.  491. 

16.  Grounds  for  Issuance  in  general. 

— Where  a  petition  for  a  writ  of  ha- 
beas corpus  by  a  prisoner  under  sen- 
tence of  death  alleged  that  he  was  re- 
fused the  right  to  consult  with  counsel 
prior  to  his  preliminary  examination, 
but  the  record  showed  that  he  waived 
examination,  and  that  on  his  request 
counsel  was  assigned  for  the  trial,  who 
acted  in  proceedings  in  error  in  the 
supreme  court,  petitioner  was  not  en- 
titled to  the  writ  on  the  ground  of  a 
deprivation  of  the  right  to  be  repre- 
sented by  counsel.  Andersen  v.  Treat 
(1898)  19  Sup.  Ct.  67,  69,  172  U.  S. 
24,  43  I^.  Ed.  351. 

A  defendant  who  is  held  to  await  the 
action  of  the  grand  jury  is  entitled  to 
his  discharge  on  the  discharge  of  the 
grand  jury,  when  no  indictment  has 
been  found  against  him.  In  re  Essel- 
born  (C.  C.  1881)  8  Fed.  904,  905. 

Where  there  can  be  no  inquiry 
whether  the  charge  constitutes  an  of- 
fense against  the  statute  until  the 
grand  jury  meets,  and  there  is  no  re- 
lief from  imprisonment  in  the   mean- 
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time,  even  though  the  charge  be  an- 
founded,  a  writ  of  habeas  corpus  is 
proper.  In  re  Barber  (D.  G.  1896)  75 
Fed.  980. 

Where,  on  the  arrival  of  a  British 
ship,  petitioner,  a  seaman,  was  admit- 
ted to  a  hospital  through  the  interven- 
tion of  the  British  consul,  to  be  treat- 
ed for  an  injury  received  on  the  vessel, 
alleg£Uions  in  a  return  to  a  writ  of 
habeas  corpus  that  he  was  not  fully 
cured  at  the  time  he  applied  for  his 
discharge  from  the  hospital;  that,  if 
discharged,  he  would  be  likely  to  be- 
come a  public  charge;  and  that  the 
master  of  the  vessel  had  directed  that 
he  be  detained  until  he  might  be  re- 
turned to  the  port  from  which  he  came, 
were  insufficient  to  justify  the  hospital 
authorities  in  restraining  petitioner  of 
his  liberty.  In  re  Carlsen's  Petition 
(D.  C.  1904)  130  Fed.  379. 

A  writ  of  habeas  corpus  may  be 
awarded  to  bring  up  an  American  sub- 
ject unlawfully  detained  on  board  a  for- 
eign ship  of  war  lying  in  any  port  or 
harbor  of  the  United  States,  although 
the  respect  due  to  •the  foreign  sovereign 
may  require  that  a  clear  case  be  made 
out  before  the  writ  be  directed  to  issue. 
(1794)  1  Op.  Atty.  Gen.  47. 

A  prisoner  of  war  on  board  a  foreign 
man-of-war  or  her  prize  cannot  be  re- 
'  leased  by  habeas  corpus  issuing  from 
courts  either  of  the  United  States  or 
of  a  particular  state.  But  if  such 
prisoner  of  war  be  taken  on  shore,  he 
becomes  subject  to  the  local  jurisdiction 
or  not,  according  as  it  may  be  agreed 
between  the  political  authorities  of  the 
belligerent  and  the  neutral  power. 
(1855)  7  Op.  Atty.  Gen.  123. 

17. Detention  of  infants  or  in- 
sane personsw— The  federal  courts  have 
no  authority  to  issue  the  writ  for  the 
purpose  of  determining,  as  between 
parents  living  apart,  the  right  to  the 
custody  of  an  infant  child.  Ex  parte 
Barry  (1844)  43  U.  S.  (2  How.)  65, 
11  L.  Ed.  181;  Barry  v.  Mercein 
(1847)  5  How.  103,  12  L.  Ed.  70;  Ex 
parte  Burrus  (1890')  10  Sup.  Ct.  850, 
851,  136  U.  S.  586,  34  L.  Ed.  500;  In 
re  Barry  (C.  O.  1844)  42  Fed.  113,  34 
L.  Ed.  503.  note;  Clifford  v.  WUliams 
(C.  C.  1904)  131  Fed.  100. 

The  circuit  courts  have  no  jurisdic- 
tion as  parens  patrice  to  determine  up- 
on habeas  corpus  the  custody  of  an  in- 
sane person,  where  the  question  of  his 
custody  is  one  of  discretion  as  to  the 
place  and  character  of  confinement, 
and  not  of  the  legality  of  any  restraint. 
King  V.  McLean  Asylum  of  the  Massa- 
chusetts General  Hospital  (1894)  64 
Fed.  331,  344,  350,  12  O.  0.  A.  145. 

The  case  of  a  father  olaiming  the 
custody  of  an  infant  child  is  not  one 
in  which  the  writ  can  issue,  as  ancil- 
lary to  the  exercise  of  jurisdiction,  un- 
der Act  1789,  §  14.  Ex  parte  Everts 
(C.  O,  1858)  Fed  Cas.  No.  4,581. 

The  purpose  of  Juvenile  Act  is  to 
save  minors  under  the  age  of  17  years 
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from  prosecution  and  conviction  of 
crimes,  and  an  affidavit  averring  that  a 
boy  14  years  old  is  incorrigible,  in  that 
he  had  shot  another  with  intent  to  kill, 
does  not  charge  a  crime  within  Const 
Ohio,  art  1,  §  10,  and  the  Const 
Amend.  14,  and  the  boy  committed  to 
the  industrial  school  is  not  committed 
to  prison,  and  is  not  entitled  to  a  dis- 
charge of  habeas  corpus  on  the  ground 
that  his  constitutional  rights  to  prose- 
cution by  indictment  have  been  invad- 
ed. Ex  parte  Januszewski  (C.  C 
1911)  196  Fed.  123. 

18. Invalidity  of  statutes  or  or- 
dinances^—Certain  judges  of  election  in 
Baltimore,  appointed  under  state  laws, 
were  convicted  in  the  United  States 
circuit  court,  under  Rev.  St  §§  5515, 
5522,  for  resisting  the  United  States 
supervisors  of  election  and  deputy 
marshals  in  the  performance  of  their 
duty  at  an  election  of  representatives 
to  congress,  under  Rev.  St  tit  27,  H 
2016,  2017,  2021,  2022.  Held,  that  the 
question  of  the  constitutionality  of  said 
laws  was  good  ground  for  issuance,  by 
the  United  States  supreme  court,  of  a 
writ  of  habeas  corpus  to  inquire  into 
the  legality  of  the  imprisonment  under 
such  conviction.  If  the  laws  be  deter- 
mined unconstitutional,  the  prisoners 
should  be  discharged.  Ex  parte  Sie- 
bold  (1879)  100  U.  S.  371,  25  L.  Ed. 
717. 

The  Circuit  Court  will  release  on  ha- 
beas corpus  one  imprisoned  for  con- 
tempt in  refusing  to  answer  questions 
on  an  examination  had  under  a  state 
statute  violative  of  the  federal  stat- 
utes. Ex  parte  Fisk  (1885)  5  Sup.  (X 
724,  726, 113  U.  S.  713.  28  L.  Ed.  1117. 

In  the  case  of  an  original  application 
to  this  court  for  a  writ  of  habeas  cor- 
pus in  behalf  of  a  person  in  custody, 
under  process  from  a  state  court,  for 
trial  on  an  indictment  charging  him 
with  an  offense  against  a  state  law 
which  is  alleged  to  be  void  for  repugn 
nancy  to  the  constitution  of  the  United 
States,  held  that,  if  this  court  has 
power  upon  writ  of  habeas  corpus  to 
discharge  the  petitioner,  the  power 
should  not,  under  the  circumstances  of 
this  case,  and  for  the  reasons  given  in 
Ex  parte  Royall  (1886)  6  Sup.  Ct  734, 
117  U.  S.  241,  29  L.  Ed.  868.  be  exer- 
cised in  advance  of  his  trial.  Ex  parte 
Royall  (1886)  6  Sup.  Ct  742,  117  U. 
S.  254,  29  L.  Ed.  872. 

A  prisoner,  committed  to  a  state  peni- 
tentiary for  punishment,  under  a  stat- 
ute which  is  invalid  because  ex  post 
facto,  is  entitled  to  discharge,  after  no- 
tice to  the  attorney  general  of  the 
state.  In  re  Medley  (1890)  10  Sup.  Ct 
.'^84,  388,  134  U.  S.  160,  33  L.  Ed.  835: 
In  re  Savage  (1890)  10  Sup.  (X  389, 
134  U.  S.  176.  33  L.  Ed.  842. 

A  person  merely  Indicted,  and  not 
tried,  in  the  supreme  court  of  the  Dis- 
trict of  Columbia,  cannot  file  in  the 
United  States  supreme  court  a  peti- 
tion for  habeas  corpus,  on  the  ground 
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that  the  statute  creating  the  offense 
with  which  he  is  charged  is  in  conflict 
with  the  United  States  constitution, 
and  the  supreme  court  of  such  District 
is  without  jurisdiction,  though  the  lat- 
ter  court  and  the  court  of  appeals  of 
the  District  have  both  held,  on  demur- 
rer to  the  indictment,  that  such  statute 
is  valid,  and  such  supreme  court  has 
jurisdiction.  In  re  Chapman  (1895) 
156  U.  S.  211,  15  Sup.  Ct.  331,  39  L. 
Ed.  401. 

Repugnancy  of  a  state  statute  to  the 
constitution  of  the  state  does  not  au- 
thorize a  writ  of  habeas  corpus  from  a 
United  States  court,  unless  petitioner 
is  in  custody  by  virtue  of  the  statute, 
and  it  conflicts  with  the  constitution  of 
the  United  States.  Andrews  v.  Swartz 
(1895)  15  Sup.  Ct.  389,  391,  156  U.  S. 
272,  39  L.  Ed.  422;  Ex  parte  Janus- 
zewski  (C.  C.  1911)  196  Fed.  123. 

Interference  with  the  execution  of 
the  sentence  of  a  state  court  by  writ 
of  habeas  corpus  from  a  federal  court, 
on  the  ground  that  the  state  law  under 
which  the  prosecution  was  had  upon  an 
information  is  invalid,  is  properly  re- 
fused where  that  question  has  not  been 
raised  in  the  state  court,  either  by  way 
of  defense  to  the  prosecution  or  by  ap- 
plication for  writ  of  habeas  corpus, 
especially  when  a  decision  against  the 
validity  of  prosecutions  by  information 
might  result  in  the  liberation  of  many 
convicts.  Davis  v.  Burke  (1900)  21 
Sup.  Ct  210,  179  U.  S.  399,  45  L.  Ed. 
249. 

Habeas  corpus  from  a  federal  court 
to  release  a  prisoner  held  under  sen- 
tence of  a  state  court  will  not  ordi- 
narily be  granted  on  the  ground  of  the 
invalidity  of  the  state  law  under  which 
the  sentence  was  passed,  where  that 
question  has  not  been  presented  to  and 
passed  upon  by  the  state  court.  Gus- 
man  v.  Marrero  (1901)  21  Sup.  Ot.  293, 
180  U.  S.  81,  45  L.  Ed.  436. 

Habeas  corpus  is  not  ordinarily 
available  to  test  in  advance  of  trial 
constitutionality  of  statute  under  which 
petitioner  was  indicted.  Johnson  v. 
Hoy  (1913)  33  Sup.  Ct.  240,  227  U.  S. 
245,  57  L.  Ed.  497. 

One  imprisoned  for  violating  a  law 
of  his  state  relating  to  marriage  can- 
not be  released  by  a  federal  court  on 
habeas  corpus,  on  the  ground  that  such 
law  violates  the  constitution  of  the 
United  States^  Ex  parte  Kinney  (C. 
C.  1879)  Fed.  Cas.  No.  7,825. 

The  federal  courts  have  no  jurisdic- 
tion to  discharge  a  prisoner  held  under 
a  state  statute,  upon  the  ground  that 
such  statute  is  in  violation  of  the  con- 
stitution of  the  state,  or  in  excess  of 
the  powers  which  the  people  of  the 
state  have  conferred  on  their  legisla- 
ture. If  it  does  not  violate  the  federal 
constitution,  the  question  is  for  the 
state  courts.  In  re  Brosnahan  (C.  C. 
1883)  18  Fed.  62. 

An  offender,  convicted  under  a  con- 
stitutional act,  will  not  be  discharged 


on  writ  of  habeas  corpus,  because  the 
act  was  amended  by  a  provision  in  vio- 
lation of  the  federal  constitution.  Ex 
partfe  Davis  (C.  C.  1884)  21  Fed.  396. 

While  the  circuit  court  of  the  United 
States  has  concurrent  jurisdiction  with 
the  supreme  court  of  a  state  on  habeas 
corpus  to  inquire  into  the  validity  of  a 
municipal  ordinance  claimed  to  be  in 
violation  of  the  fourteenth  amendment, 
it  should  not  overrule  a  decision  of 
the  state  court,  but  should  refer  the 
case  to  the  United  States  supreme  court 
for  final  decision.  In  re  Wo  Lee  (C. 
C.  1886)  26  Fed.  471. 

A  party  who  is  held  in  custody  for 
the  violation  of  a  city  ordinance  which 
is  in  conflict  with  the  fourteenth 
amendment  to  the  United  States  con- 
stitution is  entitled  to  be  discharged  on 
habeas  corpus.  The  Stockton  Laundry 
Case  (C.  C.  1886)  26  Fed.  611. 

On  indictment  for  selling  liquor  with- 
out a  license,  defendant  pleaded  guilty, 
and  was  sentenced  to  imprisonment  un- 
til the  fine  was  paid.  Application  was 
made  to  the  United  States  district 
judge  for  a  writ  of  habeas  corpus,  on 
the  ground  that  the  act  under  which 
petitioner  was  prosecuted,  and  which 
had  never  been  sustained  by  the  su- 
preme court  of  the  state,  was  unconsti- 
tutional as  denying  him  equal  protec- 
tion of  the  laws  as  guarantied  by 
Const.  Amend.  14.  Held,  on  appeal, 
that  the  granting  of  the  writ  was  in 
the  discretion  of  the  court,  and  would 
not  be  reversed  unless  an  abuse  there- 
of were  shown.  U.  S.  v.  Ronan  (C.  C. 
1887)   33  Fed.  117. 

The  laws  of  Kansas  prohibiting  the 
sale  of  intoxicatmg  liquors  within  the 
state  being  void,  as  in  contravention  of 
the  interstate  commerce  clause  of  the 
federal  constitution,  in  so  far  as  they 
apply  to  sales  by  an  agent  of  an  im- 
porter outside  of  the  state  of  liquor  in 
the  original  packages  in  which  it  was 
brought  into  the  state,  without  regard 
to  the  size  of  such  packages,  an  agent 
imprisoned  for  such  sales  is  deprived 
of  his  liberty,  in  violation  of  the  con- 
stitution of  the  United  States,  and  will 
be  discharged  by  the  circuit  court  on 
habeas  corpus.  In  re  Beine  (O.  O. 
1890)  42  Fed.  545. 

The  power  of  the  United  States  cir- 
cuit court  to  grant  writs  of  habeas  cor- 
pus should  not  be  exercised  where  pe- 
titioner is  in  custody  under  a  warrant 
issued  to  recover  a  penalty  of  $50  im- 
posed for  failure  to  pay  a  license  tax 
as  peddler,  and  unnecessary  delay  in 
the  proceeding,  injustice,  oppression,  or 
inability  to  give  the  small  bail  required 
are  not  alleged,  and  he  contends  that 
the  act  by  which  such  tax  and  penalty 
are  prescribed  is  violative  of  the  ex- 
clusive constitutional  authority  of  the 
United  States  to  regulate  commerce 
among  the  states.  In  re  Flinn  (C.  C. 
1893)  57  Fed.  496. 

When  the  constitutionality  of  a  state 
statute  has  already  been  sustained  by 
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the  state  courts,  a  prisoner  arrested  by 
virtue  of  such  fiftatute  has  a  right  to 
have  its  validity  under  the  federal  con- 
stitution passed  upon  by  the  federal 
courts  in  a  habeas  corpus  proceeding. 
Dreyer  v.  Pease  (0.  C.  1898)  88  Fed. 
978. 

A  federal  circuit  court  has  jurisdic- 
tion to  release  on  habeas  corpus  a  per- 
son sentenced  to  imprisonment  upon 
conviction  in  a  state  court  of  a  viola- 
tion of  a  penal  statute  of  the  state, 
which  statute  is  void  for  conflict  with 
the  constitution  of  the  United  States; 
but  for  comity's  sake  it  will  not  exer- 
cise this  power  unless  where  large  in- 
terests, affecting  the  business  of  many, 
or  the  rights  of  the  public,  are  so  in- 
volved that  serious  consequences  would 
follow  from  the  delay  necessary  to  the 
prosecution  of  a  writ  of  error,  or  un- 
less the  state  court,  in  convicting  the 
prisoner  under  the  statute,  has  disre- 
garded a  decision  of  the  United  States 
supreme  court  upon  the  question  at  is- 
sue. In  re  Brundage  (0.  C.  1899)  96 
Fed.  9G3  (reversed  State  of  Minnesota 
V.  Brundage  [1901]  21  Sup.  Ct.  455, 
180  U.  S.  499,  45  L.  Ed.  639). 

A  federal  court  has,  and  should  exer- 
cise, the  power  to  discharge  on  a  writ 
of  habeas  corpus  a  person  held  in  con- 
finement by  state  authorities  for  an 
act  which  involves  no  moral  turpitude, 
and  is  only  claimed  to  be  unlawful  be- 
cause prohibited  by  a  state  statute, 
which,  if  construed  to  make  such  act 
an  offense,  is  in  violation  of  the  consti- 
tution of  the  United  States.  In  re 
Davenport  (C.  C.  1900)  102  Fed.  540. 

A  city  ordinance  imposed  a  license 
tax  on  each  itinerant  person  or  ped- 
dler traveling  from  residence  to  resi- 
dence soliciting  orders  for  or  selling, 
directly  or  indirectly,  merchandise  to 
the  consumer.  Petitioner  was  agent 
for  a  party  living  in  another  state,  and 
solicited  orders  of  various  goods  from 
persons  in  the  city;  the  goods  ordered 
being  shipped  direct  from  the  other 
state  to  the  purchaser.  Held,  that  pe- 
titioner, having  been  imprisoned  under 
a  judgment  of  the  police  court  for  vio- 
lation of  such  ordinance,  was  entitled 
to  his  discharge  on  habeas  corpus, 
though  he  had  not  taken  an  appeal. 
Ex  parte  Green  (C.  C.  1902)  114  Fed. 
959. 

The  federal  Circuit  Court  will  not 
determine  in  a  habeas  corpus  proceed- 
ing the  constitutionality  of  a  state 
statute  prohibiting  conduct  of  certain 
business  without  a  license,  where  the 
question  has  been  passed  on  by  a  state 
court,  and  proceedings  for  review  are 
pending  in  the  United  States  Supreme 
Court.  Ex  parte  Bass  (C.  C.  1912) 
192  Fed.  421. 

A  nonresident  arrested  for  an  act 
which  would  subject  a  resident  to  pros- 
ecution under  a  law  which  is  unconstitu- 
tional in  some  of  its  provisions  in  re- 
gard to  nonresidents,  is  not  entitled  to 
discharge  on  habeas  corpus.     Ex  parte 
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Touchman  (D.  C.  1875)  Fed.  Gas.  Na 
14,108. 

The  federal  courts  have  jurisdictioii 
of  habeas  corpus  proceedings  in  case 
of  one  imprisoned  ''without  due  process 
of  law,"  under  an  invalid  city  ordi- 
nance. Laundry  License  Case  (D.  C. 
1885)  22  Fed.  701. 

Where  -the  writ  of  habeas  corpus 
from  the  United  States  court  is  sought 
against  the  sheriff  of  a  state  court  by 
one  imprisoned  fbr  the  violation  of  a 
state  law,  the  petitioner  must  clearly 
show  an  irreconcilable  antagonism  be- 
tween the  federal  law  and  the  state 
law  under  which  he  is  in  custody.  In 
re  Hoover  (D.  C.  1887)  30  Fed.  5L 

It  is  only  in  exceptional  cases  that  a 
federal  court  will  discharge  a  prisoner 
in  the  custody  of  state  officers,  charg- 
ed with  the  violation  of  a  state  statute, 
on  a  writ  of  habeas  corpus,  and  thus 
prevent  his  trial  in  the  courts  of  the 
state,  even  though  it  is  alleged  that 
such  statute  is  in  conflict  with  the  Con- 
stitution of  the  United  States.  In  re 
Wyman  (D.  C.  1904)  132  Fed.  708, 

See  notes  under  44,  54  et  seq.  and 
subdv.  V,  post,  this  section. 

(9.  —  Release  of  persons  held  oi 
bail. — Excessive  bail  is  no  ground  for 
giving  accused  a  hearing  on  habeas  cor- 
pus as  to  the  constitutionality  of  stat- 
ute under  which  he  was  indicted,  where 
since  the  appeal  he  has  given  bond  and 
has  been  released  from  arrest.  John- 
son V.  Hoy  (1913)  33  Sup.  Ot  240,  227 
U.  S.  245,  57  L.  Ed.  497. 

One  under  arrest,  but  at  large  on 
bail,  is  entitled  to  a  writ  of  habeas  cor- 
pus, the  same  as  if  the  arrest  was  ac- 
companied by  actual  imprisonment;  the 
purpose  of  the  writ  being  to  test  the 
right  of  the  court  or  other  body  issuing 
the  process  to  detain  the  person  for 
any  purpose  by  restraining  him  of  his 
right  to  go  without  question.  Macken- 
zie V.  Barrett  (1905)  141  Fed.  964,  73 
C.  C.  A.  280,  5  Ann.  Cas.  551. 

The  jurisdiction  of  the  federal  courts 
in  cases  of  habeas  corpus  is  statutory 
and  can  only  be  exercised  where  the 
body  of  the  relator  is  in  the  custody 
of  the  respondent  and  is  brought  into 
court  in  response  to  the  writ,  and  the 
proceeding  will  not  lie  therefoV  whore 
the  relator  is  at  large  on  bail.  Sibray 
V.  U.  S.  (1911)  185  Fed.  401,  107  C. 
C.  A.  483,  reversing  order  U.  S.  v.  Si- 
bray (C.  C.  1910)  178  Fed.  144,  150. 

A  person  surrendered  by  his  bail,  and 
prayed  in  custody,  but  not  charged  in 
execution,  may  be  discharged  upon  ha- 
beas corpus.  Ex  parte  Burford  (C.  C. 
1807)  Fed.  Cas.  No.  2,149. 

Even  if  the  writ  Is  not  authorized  in 
behalf  of  a  person  at  large  on  bail,  yet 
if  he  surrender  himself,  or  is  surren- 
dered by  his  sureties,  and  is  in  actual 
confinement,  the  writ  may  issue,  and 
the  court  will  not  consider  an  objection 
that  he  was  surrendered  by  collnsion 
with  his  sureties.  In  re  Grice  (C  C. 
1897)    79    Fed.    627,    order   rerersed 
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Baker  y.  Grice  (1808)  18  Sup.  Ot  S23, 
169  U.  S.  284,  42  L.  Ed.  748. 

Where  a  person  under  bail  to  answer 
an  indictment  in  federal  court  is  ar- 
rested on  state  process,  his  confine- 
ment thereunder  is  not  in  violation  of 
any  law  of  the  United  States,  and  he  is 
not  entitled  as  a  matter  of  personal 
right  or  at  the  instance  of  his  sureties 
to  be  released  on  habeas  corpus  and 
placed  in  the  custody  of  the  marshal; 
the  accused  and  his  sureties  having  no 
right  to  insist  on  the  prior  jurisdiction 
of  the  federal  court,  if  the  federal  au- 
thorities do  not  so  insist.  In  re  Fox 
(I>.  C.  1892)  51  Fed.  427,  429.      • 

191^.  Pardon  as  affecting  Issuance  of 
writ.^The  acceptance  of  a  conditional 
pardon  by  a  convict  was  not  under  du- 
ress, and  he  was  not  entitled  to  release 
on  habeas  corpus.  Ex  parte  Wells 
(1855)  18  How.  307,  315,  15  L.  Ed.  421. 

The  writ  will  not  be  granted  after  an 
unconditional  pardon  to  one  not  re- 
strained of  his  liberty,  although  he  re- 
fuse to  accept  the  pardon.  In  re  Calli- 
cot  (0.  0.  1870)  Fed.  Cas.  No.  2,323. 

II.  CUSTODY  UNDER  AUTHORI- 
TY OF  THE  UNITED  STATES, 
OR  FOB  ACTS  DONE  OR  OMIT- 
TED PURSUANT  TO  THE  LAW 
THEREOF 

191/2-  In  generalw— This  section  was 
designed  to  give  relief  to  one  in  custody 
under  a  state  law,  not  only  when  a  state 
statute  expressly  imposes  a  penalty  for 
executing  a  law  of  the  United  States  or 
the  process  of  its  courts,  but  also  when 
the  state  law  is  general  in  its  terms,  and 
applicable  to  all  persons,  ahd  one  is  in 
custody  under  color  thereof  for  an  act 
which  was  in  fact  done  in  pursuance  of 
federal  authority.  Campbell  v.  Waite 
(1898)  88  Fed.  102,  31  O.  0.  A.  403, 
affirming  order  In  re  Waite  (D.  C. 
1897)  81  Fed.  359. 

Where  probable  ground  is  shown  that 
the  party  is  in  custody  under  or  by 
color  of  the  authority  of  the  United 
States,  and  is  imprisoned  without  just 
cause,  and  therefore  has  a  right  to  be 
delivered,  the  writ  of  habeas  corpus 
then  becomes  a  writ  of  right,  which  may 
not  be  denied.  In  re  Winder  (O.  C. 
1862)  Fed.  Cas.  No.  17,867. 

A  return  to  a  writ  issued  under  the 
judiciary  act  of  1789,  showing  an  im- 
prisonment under  process  legal  and  val- 
id on  its  face,  precludes  further  inquiry. 
But  where  the  writ  is  issued  under  Act 
March  2,  1833,  the  court  may  inquire 
whether  the  imprisonment  is  in  fact  for 
an  act  done  or  omitted  under  the  au- 
thority of  the  United  States.  Ex  parte 
Sifford  (D.  C.  1857)  Fed.  Cas.  No.  12,- 
848. 

In  case  of  imprisonment  under  fed- 
eral authority,  not  judicial,  the  state 
and  federal  courts  have  concurrent  ju- 
risdiction to  issue  writs  of  habeas  cor- 
pus to  determine  the  legality  of  the 
imprisonment.  Commonwealth  v.  Sel- 
fridge  (Pa.  1868)  7  Phila.  76* 


20.  In  deportation  or  exclusion  pro* 
eeedlngs  under  Im migration  laws— Cus- 
tody under  authority  and  right  to  re- 
lief.—A  United  States  commissioner, 
while  acting  in  proceedings  under  this 
act,  is  not  exercising  a  part  of  the  ju- 
dicial power  of  the  United  States,  and 
hence  his  acts  are  not  subject  to  re- 
view by  habeas  corpus  issued  out  of 
the  Supreme  Court  In  re  Kaine 
(1852)  14  How.  103,  120,  14  L.  Ed. 
345. 

An  alien  detained  for  deportation  for 
a  reason  not  within  Immigration  Act 
Feb.  20,  1907,  §  2,  as  amended  by  Act 
March  26,  1910,  §  1,  is  entitled  to  re- 
lease on  habeas  corpus.  Gegiow  v. 
Uhl  (1915)  36  Sup.  Ct.  2. 

Aliens  held  in  custody  by  immigrant 
inspectors  for  deportation  under  the 
contract  labor  laws  and  by  virtue  of  a 
warrant  from  the  secretary  of  the 
treasury,  which  does  not  contain  the 
names  of  the  prisoners,  or  any  names 
idem  sonans,  are  held  without  author- 
ity, and  may  be  released  by  habeas  cor- 
pus. U.  S.  V.  Amor  (1895)  68  Fed. 
885,  16  C.  O.  A.  60. 

Where  an  alien  woman,  who  has  come 
into  this  country,  pending  proceedings 
for  her  deportation  under  the  immigra- 
tion laws,  marries  a  citizen  of  the  Unit- 
ed States,  she  at  once  talces  the  status 
of  her  husband,  and,  unless  released 
from  custody,  is  entitled  to  be  discharg- 
ed on  a  writ  of  habeas  corpus.  Hop- 
kins V.  Fachant  (1904)  130  Fed.  839, 
65  C.  C.  A.  1. 

A  return  to  a  writ  of  habeas  corpus 
on  petition  of  a  female  alien  detained 
under  an  order  of  deportation,  alleg- 
ing that  she  was  arrested  under  a  war- 
rant of  the  Department  of  Commerce 
and  Labor  as  a  prostitute  having  enter- 
ed the  United  States  for  immoral  pur- 
poses; that  proceedings  were  had  ac- 
cording to  law,  ending  in  a  decree  of 
deportation  on  the  ground  that  she 
was  an  alien  prostitute  when  she  en- 
tered the  United  States  and  had  prac- 
ticed prostitution  within  three  years 
thereafter;  and  that  the  Secretary  of 
Commerce  and  Labor  bad  reviewed  all 
the  evidence  and  had  confirmed  the 
deportation  order — showed  that  she  was 
lawfully  in  custody,  and,  without  evi- 
den2e  controverting  stich  facts,  the 
court  erred  in  releasing  her  from  cus- 
tody. Stretton  v.  Rudy  (1910)  176 
Fed.  727,  101  C.  O.  A.  223. 

Where  an  alien  belonging  to  one  of 
the  excluded  classes  was  a  native  of 
Spain,  but  a  citizen  of  Panama,  from 
whence  he  came  to  the  United  States,  a 
warrant  for  his  deportation  to  Spain 
was  insufficient  to  warrant  his  deten- 
tion on  habeas  corpus.  U.  S.  v.  Ruis 
(1913)  203  Fed.  441,  121  C.  O.  A.  551. 

A  Chinaman  arrested  in  exclusion 
proceedings  before  a  commissioner  is 
not  entitled  to  disci^arge  on  habeas  cor- 
pus on  the  ground  that  he  possessed  a 
certificate  of  residence  as  a  merchant 
entitling  him  to  remain  in  the  United 
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States.  Ex  parte  Jim  Hong  (1914)  211 
Fed.  73,  127  O.  C.  A.  569. 

Where  a  Chinese  person  is  detained 
on  board  of  a  ship  and  refused  the 
right  to  land,  whether  by  the  authority 
of  the  master  in  pursuance  of  the  pro* 
visions  of  the  Chinese  restriction  act, 
or  by  the  refusal  of  the  collector  to 
grant  him  permission  to  land,  he  is  re- 
strained of  his  liberty  under  or  by 
color  of  the  authority  of  the  United 
States,  and  he  is  entitled  as  of  com- 
mon right  to  sue  out  a  writ  of  habeas 
corpus  that  the  legality  of  his  detention 
and  restraint  may  be  passed  upon  by 
the  court.  In  re  Chow  Goo  Pool  (C. 
C.  1884)  25  Fed.  77. 

An  immigrant  held  in  custody  on 
board  a  vessel  by  the  master  under  di- 
rections from  the  cuertoms  authorities 
is  in  custody  within  this  section.  U. 
S.  V.  Chung  Shee  (p.  C.  1895)  71  Fed. 
277,  judgment  affirmed  (1896)  76  Fed. 
951,  22  C.  C.  A.  639. 

Where  the  immigration  authorities 
were  not  parties  to  a  writ  of  habeas 
corpus  By  an  alien  seaman  to  procure 
his  discharge  from  a  hospital  to  which 
he  had  been  admitted  for  treatment  for 
an  injury  sustained  on  board  his  vessel, 
the  fact  that  he  had  never  been  admit- 
ted to  the  United  States  by  eruch  immi- 
gration authorities,  and  that  under  the 
immigration  laws  of  the  United  States 
it  was  the  duty  of  the  master  of  the 
vessel  to  return  him  to  the  port  from 
which  he  came,  was  no  ground  for  re- 
fusing to  discharge  petitioner  from  de- 
tention at  such  hospital.  In  re  Carl- 
sen's  Petition  (D.  C.  1904)  130  Fed. 
379. 

Unlawful  deprival  of  an  alien's  right 
to  enter  the  country  constitutes  unlaw- 
ful imprisonment  to  obtain  freedom 
from  which  habeas  corpus  lies.  U.  S. 
ex  rel.  D'Amato  v.  Williams  (D.  C. 
1909)   193  Fed.  228. 

An  alien  in  deportation  proceedings 
held  entitled  to  avail  himself  of  habeas 
corpus,  where  denied  due  process  of 
law.  U.  S.  V.  Martin  (D.  C.  1912)  193 
Fed.  795. 

21.  —  Jurisdiction  of  court  in  gen- 
erald— The  District  Court  has  jurisdic- 
tion to  issue  a  writ  of  habeas  corpus 
where  a  Chinaman  is  prevented  from 
landing  by  the  master  of  a  vessel  by 
direction  of  the  customs  authorities  un- 
der acts  restraining  Chinese  immigra- 
tion (22  Stat.  c.  126;  23  Stat.  c.  220). 
U.  S.  V.  Jung  Ah  Lung  (1888)  8  Sup. 
Ct.  663,  666,  124  U.  S.  621.  31  L.  Ed. 
591. 

The  jurisdiction  of  the  federal  courts 
to  issue  the  writs  of  habeas  corpus,  on 
petition  of  a  Chinese  immigrant  held 
in  custody  on  board  a  vessel  by  the 
master  under  directions  from  the  cus- 
toms authorities,  is  not  taken  away  by 
the  Chinese  restriction  act.  U.  S.  v. 
Chung  Shee  (D.  C.  1805)  71  Fed.  277, 
judgment  affirmed  (1896)  76  Fed.  951, 
22  C.  C.  A.  639. 

Under  Act  March  8,  1903,  §  21,  post, 
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S  4270,  authorizing  the  Secretary  of 
the  Treasury  to  cause  the  deportation 
of  aliens  found  in  the  United  States  in 
violation  of  such  act  where  the  entry 
of  such  aliens  was  lawful,  the  question 
of  the  time  of  entry  of  an  alien  ar- 
rested and  held  for  deportation  in- 
volves the  jurisdiction  of  the  officers 
assuming  to  exercise  such  authority, 
and  may  be  inquired  into  on  habeas 
corpus.  In  re  Lrea  (D.  C.  1903)  126 
Fed.  234. 

Where  the  chief  officer  of  the  Chinese 
exclusion  laws  for  a  state,  in  his  re- 
turn to  a  writ  of  habeas  corpus  direct- 
ed to' him,  has  admitted  that  the  Chi- 
nese persons  in  whose  behalf  the  writ 
was  issued  are  detained  by  him,  and 
has  obtained  a  stipulation  waiving  their 
production  in  court,  the  court  has  ja- 
risdiction  to  inquire  into  the  legality 
of  their  detention,  although  they  may 
in  fact  be  confined  in  another  district 
of  the  state.  Ex  parte  Fong  Yim  (D. 
C.  1905)  134  Fed.  938. 

Where  an  alien,  seeldng  to  enter  the 
United  States,  was  ordered  deported  by 
the  Secretary  of  Commerce  and  La- 
bor, a  District  Judge  has  no  jurisdic- 
tion to  set  aside  such  order  on  habeas 
corpus,  unless  the  Secretary  violated 
the  statute  in  respect  to  aU  of  the 
grounds  on  which  the  deportation  was 
based.  U.  S.  v.  WUliams  (D.  C.  1910) 
175  Fed.  274. 

22. iliogallty  or  Irreguiarity  in 

proceedings.— Where  a  Chinese  person 
is  not  given  a  fair  hearing,  a  writ  of 
habeas  corpus  is  the  proper  remedy. 
Chin  Yow  v.  U.  S.  (1908)  28  Sup.  Ct. 
201,  208  U.  S.  8,  52  L.  Ed.  369;  V, 
S.  V.  Chin  Len  (1911)  187  Fed.  544, 
109  C.  C.  A.  310. 

Habeas  corpus  should  be  granted  by 
the  federal  courts  to  a  Chinese  person, 
claiming  to  be  a  citizen  of  the  United 
States,  who  has  arbitrarily  been  de- 
nied such  a  hearing  and  opportunity  to 
prove  his  right  to  enter  the  United 
States  as  the  exclusion  acts  demand, 
and  has  been  placed  in  custody  of  a 
steamship  company,  to  be  returned  to 
China,  pursuant  to  the  decisions  of  the 
Commissioner  of  Immigration  and  the 
Department  of  Commerce  and  Labor. 
Chin  Yow  v.  U.  S.  (1908)  28  Sup.  Ct 
201,  208  U.  S.  8,  52  L.  Ed.  369. 

Mere  errors  in  the  rejection  of  evi- 
dence in  extradition  proceedings  are 
not  subject  to  review  by  a  writ  of  ha- 
beas corpus.  Charlton  v.  Kelly  (1913) 
33  Sup.  Ct.  945,  229  U.  S.  447,  57  I^ 
Ed.  1274,  46  L.  R.  A.  (N.  S.)  397. 

Mistakes  of  law  committed  by  execu- 
tive officers  in  deportation  proceedings 
are  subject  to  re-examination  by  the 
courts  on  habeas  corpus.  De  Bruler 
V.  Gallo  (1911)  184  Fed.  566,  106  C, 
C.  A.  546. 

A  Chinese  person  will  not  be  released 
on  haboas  corpus  from  a  deportation 
warrant,  except  for  failure  or  denial  of 
the  administrative  hearing  provided  for 


Ch.  18) 


THE  JUDICIARY 


§1281 


by  the  immigration  act  U.  S.  ▼.  Pren- 
tis  (1912)  202  Fed.  65, 120  C.  C.  A.  381. 

An  alien,  about  to  be  deported  through 
the  arbitrary  action  of  an  immigration 
inspector  without  a  fair  hearing,  is  en- 
titled to  relief  by  habeas  corpus.  Whit- 
field V.  Hanges  (1915)  222  Fed.  745, 
138  O.  O.  A.  199,  modifying  order 
Hanges  y.  Whitfield  (D.  C.  1913)  209 
Fed.  675. 

Where  an  alien,  not  entitled  to  enter 
the  United  States,  was  held  under  an  il- 
legal warrant  directing  his  deportation 
to  a  country  other  than  that  whence  he 
came,  he  was  entitled  to  release  on 
habeas  corpus,  under  the  rule  that  a 
prisoner  is  entitled  to  his  liberty  where 
the  sentence  is  illegal.  United  States 
ex  rel.  Ruiz  ▼.  Redfem  (O.  C.  1911) 
186  Fed.  603. 

An  alien  who  is  subject  to  deporta- 
tion, and  who  has  been  taken  into  cus- 
tody for  that  purpose,  cannot  be  dis- 
charged by  a  court  on  a  writ  of  habeas 
corpus,  notwithstanding  any  illegality  in 
the  proceedings.  In  re  Lea  (D.  O. 
1903)  126  Fed.  231. 

Where  neither  the  application  for  the 
warrant  of  arrest,  nor  any  of  the  pa- 
pers on  which  it  was  issued,  were 
shown  to  an  alien  or  her  counsel  during 
the  hearing,  and  before  the  passing  of 
an  order  for  deportation,  as  required 
by 'immigration  rule  35e,  she  was  en- 
titled to  a  writ  of  habeas  corpus  to  de- 
termine the  validity  of  her  detention. 
Ex  parte  Avakian  (D.  0. 1910)  188  Fed. 
688. 

Where  an  alien  was  legally  in  custody 
in  deportation  proceedings,  and  was  not 
entitled  to  remain  in  the  United  States, 
he  was  not  entitled  to  discharge  on  ha- 
beas corpus,  because  the  warrant  un- 
der which  he  was  detained  indicated  an 
intention  on  the  part  of  the  Secretary 
of  Commerce  and  Labor  to  deport  him 
to  the  wrong  country,  since  habeas  cor- 
pus will  only  lie  to  release  an  alien 
after  he  has  been  adjudged  entitled  to 
remain  in  the  country.  U.  S.  ex  rel. 
Ueberall  ▼.  WiUiams  (D.  C.  1911)  187 
Fed.  470. 

In  proceedings  to  exclude  certain 
aliens,  they  were  not  entitled  to  release 
on  habeas  corpus  because  the  inspector 
took  certain  affidavits  ex  parte,  and  re- 
ported certain  facts  communciated  to 
him  by  third  persons,  to  the  depart- 
ment Ex  parte  Pouliot  (D.  C.  1912) 
196  Fed.  437. 

Irregularities  in  an  order  for  the  ar- 
rest of  an  alien  held  on  warrant  of  de- 
portation after  a  fair  trial  do  not  enti- 
tle him  to  discharge  on  habeas  corpus. 
V.  S.  V.  Williams  (D.  C.  1912)  200  Fed. 
538. 

An  alien,  who  was  denied  the  right  to 
enter  the  United  States,  and  was  not 
accorded  a  fair  hearing  before  the  im- 
migration authorities,  was  entitled  to 
habeas  corpus,  and  to  a  hearing  on  the 
merits.  Ex  parte  Petkos  (D.  O.  1913) 
212  Fed.  275. 

An  alien  who  has  been  excluded  by  a 


board  of  special  inquiry  under  a  fun- 
damentally erroneous  view  of  the  law 
has  not  had  a  fair  hearing  and  may  be 
reheard  on  habeas  corpus.  Ex  parte 
Joyce  (D.  C.  1913)  212  Fed.  282. 

Application  by  an  alien,  ordered  de- 
ported, for  habeas  corpus,  because  his 
counsel  was  not  allowed  to  argue  be- 
fore the  board,  held  to  be  denied,  where 
the  facts  were  not  disputed.  In  re 
Madeiros  (D.  C.  1914)  225  Fed.  90. 

Where  an  alien  is  unlawfully  in  the 
country,  he  cannot  procure  discharge 
on  habeas  corpus,  because  the  original 
order  of  his  arrest  was  unauthorized. 
Ex  parte  Chin  Him  (D.  C.  1915)  227 
Fed.  131. 

See,  also,  notes  under  14,  ante,  and 
37>  51,  and  60,  post,  this  section. 

23.  —  Scope  of  review  and  power 

of  00 u ft. —Federal  courts  will  not  inter- 
vene by  habeas  corpus  to  prevent  the 
deportation  by  the  executive  officers  of 
the  government,  under  the  authority  of 
the  acts  of  congress.  Kaoru  Yama- 
taya  v.  Fisher  (1903)  23  Sup.  Ct  611. 
615,  189  U.  S.  86,  47  L.  Ed.  721. 

The  decision  of  a  committing  magis- 
trate in  foreign  extradition  proceedings 
cannot  be  reviewed  on  habeas  corpus, 
if  he  had  jurisdiction  of  the  subject- 
matter  and  of  the  accused,  and  the  of- 
fense charged  was  within  the  treaty, 
and  the  evidence  was  sufficient  to  estab- 
•  lish  the  criminality  of  accused  for  ex- 
tradition purposes.  McNamara  v.  Hcn- 
kel  (1913)  33  Sup.  Ct  146,  226  U.  S 
520,  57  L.  Ed.  330. 

In  habeas  corpus  proceedings  to  re- 
lease a  Chinese  person  who  is  denied 
admission  to  the  United  States  by  a  col; 
lector,  the  court  is  not  limited  merely 
to  the  question  of  the  jurisdiction  of 
the  collector  to  make  the  decision,  but 
may  re-examine  all  the  facts  and  cir- 
cumstances which  came  before  the  col- 
lector. U.  S.  V.  Chung  Shee  (1896)  76 
Fed.  951,  22  C.  C.  A.  639,  affirming 
judgment  (D.  C.  1895)  71  Fed.  277. 

The  commissioner's  finding  of  proba- 
ble cause  is  open  on  habeas  corpus  only 
to  the  inquiry  whether  there  was  legal 
evidence  before  him,  not  as  to  its  suf- 
ficiency. In  re  Count  de  Toulouse 
Lautrec  (1900)  102  Fed.  878,  879,  43 
C.  C.  A.  42. 

Whether  the  executive  officers  of  the 
government,  in  deporting  an  alien  emi- 
grant, are  proceeding  according  to  law, 
is  a  judicial  'question,  which  may  be  in- 
quired into  on  habeas  corpus.  Lavin  v. 
Le  Fevre  (1903)  125  Fed.  693,  60  C.  O. 
A.  425. 

After  an  order  qf  deportation  has 
been  entered  in  deportation  proceedings 
against  an  alleged  undesirable  alien,  the 
only  issue  reviewable  on  a  writ  of  ha- 
beas corpus  is  whether  the  alien  had 
been  given  a  fair  hearing  by  executive 
officers  on  an  order  to  show  cause  why 
she  should  not  be  deported,  and  it  was 
therefore  error  to  refer  the  proceed- 
ing to  a  commissioner  to  take  testi- 
mony on  a  new  issue  as  to  the  alien's 

(2091) 


§  1281 


THE  JUDICIARY 


(Tit  13 


alle£:ed  marriage  and  whether  her  alleg- 
ed husband  was  a  citizen.  De  Bruler 
T.  GaUo  (1911)  184  Fed.  666,  106  C.  C. 
A.  546. 

On  a  writ  of  habeas  corpus  to  obtain 
the  discharge  of  a  Chinese  person  held 
under  a  deportation  order,  the  court  is 
bound  in  limine  to  determine  whether 
the  alien  had  in  fact  been  denied  a  fair 
and  impartial  hearing  on  his  applica- 
tion to  enter  the  United  States^  and,  if 
not,  the  court's  jurisdiction  is  at  an 
end.  Ex  parte  Wing  You  (1911)  190 
Fed.  294,  111  C.  O.  A.  194. 

Where  an  alien  immigrant  was  before 
the  board  of  inspectors,  so  that  they 
had  an  opportunity  to  inspect  and  ex- 
amine him  in  person,  and  he  was  griven 
a  fair  hearing  and  full  opportunity  to 
present  evidence,  an  order  denying  him 
admission  on  the  ground  that  he  is  like- 
ly to  become  a  public  charge  cannot  be 
reviewed  by  the  courts  in  habeas  cor- 
pus proceedings  as  not  supported  by  ev- 
idence. U.  S.  V.  Rodgers  (1911)  191 
Fed.  970,  112  C.  O.  A.  382. 

A  deportation  order,  though  having 
been  entered  after  a  fair  trial,  may 
nevertheless  be  void,  and  subject  to  a 
vacation  on  habeas  corpus,  if  it  is  not 
supported  by  any  evidence,  or  if  it  is 
the  result  of  errors  of  law.  U.  S.  v. 
Williams  (0.  C.  A.  1912)  200  Fed.  538. 

The  court  will  not  exercise  its  option 
to  notice  an  error,  notwithstanding  the 
failure  of  the  briefs  to  comply  with 
rule  24  of  the  eighth  circuit,  in  habeas 
corpus  by  an  alien  ordered  deported, 
where  there  is  no  effort  to  comply  with 
the  rule,  no  evidence  of  the  ground  for 
deportation  alleged,  and  .the  alien  is  un- 
represented. Whitfield  ▼.  Krawza 
(1914)  214  Fed.  83,  130  0.  C.  A.  523. 

If  there  is  any  evidence,  competent  or 
otherwise,  to  sustain  the  findings  of  a 
board  of  special  inquiry,  and  of  the 
Secretary  of  Commerce  and  Labor  in 
immigration  proceedings,  on  which  an 
alien  applying  to  enter  the  United 
States  is  ordered  deported,  the  court 
on  a  petition  for  habeas  corpus,  though 
of  a  different  opinion,  will  not  disturb 
the  same.  Ex  parte  Saraceno  (O.  C. 
1910)  182  Fed.  955. 

The  court  on  habea»  corpus  in  de- 
portation proceedings  can  interfere 
only  where  the  immigrant  has  been  de- 
nied a  right  accorded  to  him  by  the 
statute  itself,  or  when  it  appears  as 
matter  of  law  that  the  relator  is  not 
an  alien;  but,  if  it  appears  that  he  in 
an  alien  and  has  been  accorded  the 
right  to  call  witiiesses,  to  be  represent- 
ed by  counsel,  to  have  a  hearing  be- 
fore a  designated  tribunal,  and  a  chance 
to  present  his  side,  his  exclusion  can- 
not be  set  aside.  U.  S.  ex  rel.  Gliivas 
v.  Williams  (C.  C.  1911)  190  Fed.  686. 

A  judgment  of  conviction  and  deporta- 
tion cannot  be  reviewed  on  habeas  cor- 
pus, either  on  the  same  or  additional 
evidence.  In  re  Tsu  Tse  Mee  (D.  0. 
1897)   SI   Foi].  702. 

A    judgment    of    deportation    of    a 
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Chinese  person  by  a  court  having  ju- 
risdiction cannot  be  impeached  on  ha- 
beas corpus  by  proof  of  a  different 
state  of  facts  from  that  on  which  the 
judgment  was  based.  In  re  Gut  Lun 
(D.  C.  1897)  83  Fed.  141. 

A  claim  by  one  of  Chinese  parentage, 
who  is  not  permitted  to  land  in  the 
United  States,  that  he  was  bom  in  this 
country,  may  be  determined  by  the  dis- 
trict court  in  a  habeas  corpus  proceed- 
ing; In  re  Jew  Wong  Loy  (D.  C.  1898) 
91  Fed.  240. 

While  habeas  corpus  cannot  perform 
the  function  of  a  writ  of  error  or  ap- 
peal, federal  courts  may  thereon  grant 
relief  to  a  party  aggrieved  by  action 
of  officials  of  the  department  direct- 
ing the  deportation  of  an  alien,  when 
the  evidence  before  such  official  and 
on  which  he  acts  is  uncontradicted  and 
establishes,  as  a  matter  of  law,  that 
the  case  is  not  within  the  statute.  £z 
parte  Petterson  (D.  C.  1908)  166  Fed. 
536. 

Where  the  right  to  enter  the  United 
States,  claimed  on  the  ground  of  citi- 
zenship, is  denied  by  the  immigration 
officers,  and  depends  wholly  on  a  ques- 
tion of  law,  such  question  may  be  re- 
viewed on  a  writ  of  habeas  corpus. 
U.  S.  V.  Williams  (D.  C.  1909)  173 
Fed.  626,  decree  affirmed  In  re  Xicpla 
(1911)  184  Fed.  322,  106  C.  C.  A.  464. 

The  immigration  laws  (Act  Feb.  20, 
1907,  c.  1134,  34  Stat  898)  apply  only 
to  fdiens  applying  for  landing  within 
the  United  States  as  their  destination 
so  that  an  alien  listed  on  a  ship's  mani- 
fest and  ticketed  for  Halifax,  on 'be- 
ing refused  admission  to  enter  Canada, 
not  having  disavowed  any  intention  to 
land  there,  and  not  having  questioned 
the  jurisdiction  of  the  dominion  gov- 
ernment in  directing  his  deportation, 
was  not  entitled  to  his  release  on  ha- 
beas corpus  from  the  custody  of  the 
officers  of  the  steamship  while  tem- 
porarily in  port  in  the  United  States 
pending  his  deportation  to  the  place 
from  whence  he  came  in  accordance 
with  the  direction  of  the  Dominion. 
U.  S.  v.  Fielding  (D.  C.  1909)  175  Fed. 
290. 

Whether  a  person  held  by  immigra- 
tion officers  for  deportation  is  within 
a  class  amenable  to  a  particular  juris- 
diction may  be  reviewed  by  the  courts 
on  habeas  corpus.  Sprung  ▼.  Morton 
(D.  C.  1909)  182  Fed.  330. 

A  federal  district  judge  held  requir- 
ed in  habeas  corpus  proceedings  to  dis- 
pose of  a  question  as  to  an  lien's  right 
to  freedom  from  detention  by  immigra- 
tion authorities.  U.  S.  ex  reL  D'Amato 
V.  WilUams  (D.  C.  1909)  193  Fed.  228. 

A  District  Judge,  on  habeas  corpus 
to  review  a  deportation  order,  can  at 
most  consider  only  whether  the  conclu- 
sion of  the  immigration  authoritieB  was 
without  any  evidence  to  support  It 
r.  S.  V.  WilUams  (D.  0. 1910)  175  Fe4 
271. 
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On  habeas  corpus  in  deportation  pro- 
ceedings, the  first  inquiry  is,  has  a 
£air  hearing  been  accorded  petitioner 
by  the  executive  officers,  and,  if  so, 
all  further  inquiry  is  foreclosed.  Ex 
parte  Pouliot  (D.  C.  1912)  196  Fed. 
437. 

Where  an  alien  was  ordered  deport- 
ed because  of  liability  to  become  a 
public  charge,  an  affidavit  by  a  cousin, 
who  was  responsible,  offering  to  give 
bond  that  the  alien  would  not  become 
a  public  charge,  could  not  be  consider- 
ed on  habeas  corpus;  its  acceptance 
being  discretionary  with  the  Secretary 
of  Labor,  under  Immigration  Act,  I 
26.  U.  S.  V.  Williams  (D.  C.  1913) 
204  Fed.  847. 

In  habeas  corpus  proceedings  brought 
by  an  alien  held  for  deportation,  the 
court  cannot  consider  the  sufficiency 
of  the  evidence  on  which  he  is  held, 
but  may  consider  its  competency,  and 
whether  he  was  given  a  fair  and  im- 
partial hearing.  Hanges  v.  Whitfield 
(D.  C.  1913)  209  Fed;  675. 

In  habeas  corpus  proceedings  to  re- 
view a  judgment  directing  the  deporta- 
tion of  certain  aliens,  the  court  is  limit- 
ed to  asccrtaiifing  whether  the  peti- 
tioners were  denied  a  hearing  and 
whether  the  facts  found  constituted  a 
statutory  ground  for  exclusion;  the 
immigration  officers  being  unauthorized 
to  exercise  a  mere  arbitrary  power, 
free  from  judicial  review.  In  re  Greg- 
ory (D.  C.  1914)  210  Fed.  680. 

The  propriety  of  deporting  aliens  who 
had  long  resided  in  the  United  States, 
because  of  misstatements  upon  their 
return  after  an  absence  abroad,  held 
not  open  to  consideration  on  habeas 
corpus.  Ex  parte  Greaves  (D.  O.  1915) 
222  Fed.  157. 

24. Conolusiveness  of  decision  of 

•fRcersw— The  court,  in  investigating  the 
legality  of  the  detention  of  a  Chinese 
passenger  on  board  a  vessel,  is  not 
bound  or  controlled  by  the  decision  of 
the  collector  of  the  port,  or  his  deputy, 
as  to  the  right  of  such  passenger  to 
land.  U.  S.  v.  Jung  Ah  Lung. (1888) 
124  U.  S.  621,  8  Sup.  Ct.  663,  31  L. 
Ed.  591;  In  re  Jung  Ah  Limg  (D.  G. 
1885)  25  Fed.  141. 

The  decision  of  the  Secretary  of 
Commerce  and  Labor,  affirming  the  de- 
nial by  the  immigration  officers,  after 
examination,  of  the  right  of  a  person  of 
Chinese  descent  to  enter  the  United 
States,  is  no  less  conclusive  on  the 
federal  courts,  under  Act  Aug.  18,  1894, 
c.  301,  §  1,  28  Stat.  372,  390,  in  ha- 
beas corpus  proceedings,  when  citizen- 
ship is  the  ground  on  which  the  right 
of  entry  is  claimed,  than  when  tiie 
ground  is  domicile  and  the  belonging 
to  a  class  excepted  from  the  exclusion 
acts.  U.  S.  V.  Ju  Toy  (1905)  25  Sup. 
Ct.  644,  198  U.  S.  253,  49  L.  Ed.  1040. 

Where  a  person  of  Chinese  descent 
asks  admission  on  the  ground  that  he 
is  a  native -bom  cjtizen,  and  the  lawfully 


designated  executive  officers  find  that 
he  is  not,  such  action  should  be  treated 
by  the  courts  as  having  been  by  a  com- 
petent tribunal,  with  due  process  of 
law,  and  as  final  and  conclusive  in  the 
absence  of  a  showing  that  there  was 
abuse  of  discretion  on  the  part  of  such 
executive  officers;  and,  unless  such 
abuse  of  discretion  is  shown,  a  court 
cannot  entertain  habeas  corpus  pro- 
ceedings based  solely  on  the  ground  of 
applicant's  alleged  citizenship.  In  re 
Tang  Tim  (1909)  168  Fee).  488,  93  O. 
C.  A.  644,  reversing  judgment  Id.  (D. 
C.  1908)  161  Fed.  618,  and  judgment 
affirmed  Tang  Tun  v.  EdseU  (1912)  32 
Sup.  Ct  359,  223  U.  S.  673,  66  L.  Ed. 
606. 

A  finding  by  the  immigration  officers 
against  the  right  of  a  pet-son  of  the 
Chinese  race  to  enter  the  United  States, 
which  right  was  claimed  on  the  ground 
that  the  applicant  was  a  native-born 
citizen,  is  conclusive,  and  a  court  can- 
not entertain  habeas  corpus  proceed- 
ings for  his  discharge,  unless  it  is 
shown  that  he  was  not  given  a  fair  and 
impartial  hearing.  EdseU  v.  D.  Charlie 
Mark  (1910)  179  Fed.  292,  103  C.  C. 
A,  121. 

An  alien  held  to  have  been  accord- 
ed a  fair  trial  before  the  department, 
which  precluded  a  review  of  their  con- 
clusions of  fact,  reached  on  conflicting 
evidence,  by  the  courts.  De  Bruler  v. 
Gallo  (1911)  184  Fed.  566,  106  C.  C. 
A.  546. 

Habeas  corpus  affords  an  efficient 
remedy  against  the  action  of  immigra- 
tion officers,  where  they  exceed  their 
power  or  authority,,  although  their  deci- 
sions on  questions  of  fact  arc  final,  and 
not  reviewable.  U.  S.  v.  Tsuji  Suekichi 
(1912)  199  Fed.  750,  118  C.  C.  A.  188. 

Where  an  immigrant  desiring  to  en- 
ter is  accorded  a  fair  trial,  the  deter- 
mination of  the  immigration  officers  of 
his  right  to  enter  is  conclusive  on  ha- 
beas corpus;  but  it  is  otherwise  if  a 
fair  trial  has  not  been  accorded,  and 
he  does  not  belong  to  the  excluded 
classes.  U.  S.  v.  Ruiz  (1913)  203  Fed. 
441,  121  C.  C.  A.  551. 

The  decision  of  the  collector  upon 
the  status  of  an  immigrant  whose  right 
to  land  in  the  United  States  is  chal- 
lenged on  the  ground  that  he  is  un- 
der a  contract  to  labor  is  conclusive, 
and  not  open  to  review  in  the  courts 
on  habeas  corpus,  if  there  was  compe- 
tent evidence  before  the  collector  on 
which  to  exercise  his  judgment;  and 
if  habeas  corpus  proceedings  are  re- 
sorted to,  and  facts  not  previously  plac- 
ed before  the  collector  are  therein  dis- 
closed, the  whole  case  may  afterwards 
be  again  presented  to  the  collector. 
In  re  Cummings  (C.  C.  1887)  32  Fed. 
75. 

On  habeas  corpus  to  release  a  China- 
roan  ordered  by  a  United  States  com- 
missioner to  be  returned  to  Canada,  the 
commissioner's  findings  of  fact  cannot 
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be  reviewed.    XJ.  S.  v.  Don  On  (C.  C. 
1891)  49  Fed.  569. 

Act  Aug.  18,  1894,  making  final  the 
decision  of  the  immigration  or  customs 
officials  on  the  right  of  an  alien  to  ad- 
mission, is  not  inconsistent  with  Act 
May  5,  1892,  providing  for  a  writ  of 
habeas  corpus,  "which  shall  be  heard 
and  determined  promptly,"  but  on  the 
return  to  the  writ  the  court  can  only 
inquire  whether  relator  is  an  alien,  and 
the  appropriate  officer  has  made  a  de- 
cision. In  i;e  Chin  Yuen  Sing  (C.  C. 
1894)  65  Fed.  572. 

The  rule  that  the  decision  of  a  col- 
lector refusing  permission  to  a  China- 
man to  land  is  conclusive  until  revers- 
ed will  not  prevent  a  court  from  enter- 
taining an  application  for  a  writ  of  ha- 
beas corpus  in  behalf  of  one  who  was' 
refused  a  fair  hearing  by  the  collector, 
and  deported  before  the  expiration  of 
the  time  allowed  him  by  law  for  appeal. 
In  re  Gin  Fung  (C.  C.  1898)  89  Fed. 
153. 

A  decision  of  the  immigration  board 
of  special  inquiry  that  an  immigrant  is 
an  anarchist  is  not  open  to  review  by 
the  United  States  Circuit  Court  in  ha- 
beas corpus  proceedings.  U.  S.  v.  Wil- 
liams (C.  C.  1903)  126  Fed.  253,  order 
affirmed  (1904)  24  Sup.  Ct  719,  194 
U.  S.  279,  48  L.  Ed.  979. 

Where  Chinese  persons  applying  for 
admission  to  the  United  States  either 
make  no  claim  to  citizenship  therein  to 
the  immigration  inspector,  or,  if  mak- 
ing such  claim,  fail  to  introduce  any 
evidence  in  support  thereof,  the  burden 
of  which  is  cast  upon  them  by  the 
statute,  the  adverse  decision  of  the 
inspector  on  their  right  to  enter,  if 
not  appealed  from,  is  conclusive,  and 
they  are  not  entitled  to  raise  the  ques- 
tion of  citizenship  in  the  courts  by  pro- 
ceedings in  habeas  corpus.  In"  re  Sing 
Tuck  (C.  C.  1003)  126  Fed.  38G,  order 
reversed  Sing  Tuck  v.  U.  S.  (1904)  128 
Fed.  59^,  63  C.  C.  A.  199,  which  is 
reversed  U.  S.  v.  Sing  Tuck  (1904)  24 
Sup.  Ct.  621,  194  U.  S.  161,  48  L.  Ed. 
917. 

An  adverse  determination  of  a  pro- 
ceeding for  the  exclusion  of  a  Chinese 
alien  by  the  immigration  officer  or  the 
Department  of  Commerce  and  Labor, 
when  a  fair  hearing  was  had,  will  not 
be  set  aside  by  the  courts  on  habeas 
corpus  unless  the'  evidence  is  such  as 
to  require  a  finding  that  the  decision 
was  arbitrary,  unwarranted  and  an 
abuse  of  discretion.  Ex  parte  Lee  Kow 
(C.  C.  1908)  161  Fed.  592. 

Whether  an  admission  was  obtained 
from  an  alien  on  which  he  was  exclud- 
ed through  plying  him  with  liquor  and 
by  threats  was  wholly  fL  question  of 
fact  for  the  executive  authorities,  with 
whose  decision  this  court  would  have 
no  right  to  interfere.  U.  S.  ex  rel. 
Glavas  v.  WUliams  (C.  C.  1911)  190 
Fed.  686. 

The  court,  in  investigating  the  legali- 
ty of  the  detention  of  a  Chinese  pas- 
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senger  on  board  a  vessel  upon  habeas 
corpus,  is  not  bound  or  controlled  by 
the  decision  of  the  collector  of  the  port, 
or  his  deputy,  as  to  the  right  of  such 
passenger  to  land.  In  re  Jung  Ah 
Lung  (D.  C.  1885)  25  Fed.  141. 

Deportation  proceedings  being  regular 
in  every  respect,  the  petitioner  could 
not  be  released  on  habeas  corpus,  on 
the  mere  ground  that  his  statements  on 
examination  by  the  proper  officers  were 
untrue.  In  re  Dietze  (D.  C.  1889)  40 
Fed.  324. 

An  order  of  a  United  States  commis- 
sioner that  a  Chinaman  be  deported  to 
China,  based  on  a  finding  that  that  is 
the  country  from  whence  he  came,  will 
not  be  reviewed  by  the  district  court, 
on  a  proceeding  by  a  writ  of  habeas 
corpus,  where  the  petitioner  alleges  no 
illegality  in  the  decision  of  the  commis- 
sioner other  than  error  in  said  finding. 
In  re  Leo  Hem  Bow  (D.  C.  1891)  47 
Fed.  302. 

An  order  of  deportation  under  the 
immigration  law  is  not  conclusive,  ao 
as  to  preclude  inquiry  by  a  court  into 
its  validity  on  habeas  corpus  proceed- 
ings, where  the  petitioner  was  denied 
the  right  of  appeal  gifen  him  by  the 
law;  and  he  cannot  be  deprived  of  such 
right  on  the  ground  that  the  case  has 
been  heard  by  the  appellate  court, 
where  it  was  taken  there  on  an  appeal 
by  a  dissenting  member  of  the  board  of 
inquiry  from  a  decision  in  petitioner's 
favor,  and  was  heard  in  his  absence, 
and  without  his  knowledge.  In  re 
Gottfried  (D.  C.  1898)  89  Fed.  9. 

Where  an  immigration  inspector  has 
made  an  order  denying  a  Chinese  per- 
son admission  to  the  United  States  aft- 
er a  fair  hearing  in  good  faith,  and  his 
decision  has  been  affirmed  on  appeal 
by  the  Secretary  of  Commerce  and 
Labor  it  is  conclusive,  and  will  not  be 
reviewed  by  the  courts  on  habeas  cor- 
pus: and  a  petition  alleging  that  a  fair 
trial  was  not  given  should  set  out  facts 
in  support  thereof  to  warrant  the 
granting  of  the  writ  in  the  first  in- 
stance. Ex  parte  Chin  Hen  Lock  (D. 
C.  1909)  174  Fed.  282. 

The  action  of  the  immigration  au- 
thorities in  deporting  an  imbecile  chfld 
and  directing  the  stepfather  to  accom- 
pany the  child  as  authorized  by  Immi- 
gration Act,  §  11,  and  in  ordering  the 
deportation  of  the  mother  and  her  oth- 
er minor  children,  held  within  the  dis- 
cretion of  the  authorities,  and  the  court 
would  not  interfere  in  habeas  corpus. 
Ex  parte  Barbarossa  (D.  C.  1912)  195 
Fed.  654. 

Under  Immigration  Act,  {  10,  provid- 
ing that  the  certificate  of  the  board  of 
special  inquiry  that  a  detained  alien  is 
feeble-minded  is  final,  a  physician's  re- 
port to  the  contrary  could  not  be  oon- 
sidered  on  habeas  corpus.  IT.  S.  v. 
Williams  (D.  C.  1913)  203  Fed.  292. 

Findings  of  a  board  of  special  In- 
quiry that  certain  aliens,  applying  to 
enter,    were    liable    to    become   public 
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charges,  aind  ezduding  them  on  that 
ground,  were  conclusive,  and  could  not 
be  reviewed  on  habeas  corpus.  Id. 
204  Fed.  846,  847. 

Where  aliens  were  represented  by 
counsel  in  deportation  proceedings,  and 
afforded  an  opportunity  to  present  all 
the  facts  bearing  on  their  qualifications 
to  enter  the  United  States,  the  court, 
on  habeas  corpus,  could  not  re-examine 
the  issues,  on  the  theory  that  the  con- 
clusions of  the  immigration  officers, 
based  on  the  testimony,  are  erroneous. 
Ex  parte  Moola  Singh  (D.  C.  1913) 
207  Fed.  780. 

A  finding  by  immigration  officers  that 
certain  alien  Hindoo  laborers  apply- 
ing to  enter  the  United  States  were 
likely  to  become  public  charges  held 
not  reviewable  on  habeas  corpus.  In 
re  Rhagat  Singh  (D.  C.  1913)  209  Fed. 
700. 

The  decision  of  the  Secretary  of 
labor,  based  on  substantial  evidence, 
that  an  alien  immigrant,  at  the  time  of 
entering  the  United  States,  was  a  per- 
son likely  to  become  a  public  charge  is 
not  reviewable  by  the  courts  in  habeas 
corpus  proceedings.  Ex  parte  Pugliese 
(D.  C.  1913)  209  Fed.  720. 

A  finding  that  an  alien  is  likely  to 
become  a  public  charge,  rendered  by 
executive  officers,  after  a  hearing  pro- 
vided by  the  statute,  will  not  be  dis- 
turbed on  habeas  corpus.  Ex  parte 
Isojoki  (D.  C.  1915)  222  Fed.  151. 

25. Remedy  by  appeal  affeeting 

relief.— Federal  courts  will  not  interfere 
by  habeas  corpus  with  the  refusal  of 
the  right  of  entry  into  the  United  States 
of  Chinese  persons  alleging  citizenship, 
at  least  until  after  a  final  decision  of 
the  Secretary  of  Commerce  and  Labor 
on  the  appeal  provided  for  by  Act  Aug. 
18,  1894,  c.  301,  28  Stat.  390,  and  Act 
Feb.  14,  1903,  c  552,  32  Stat.  825,  in 
case  of  a  decision  by  the  immigration 
officers  adverse  to  the  admission  of 
an  alien.  U.  S.  v.  Sing  Tuck  (1904) 
24  Sup.  Ct.  621,  622,  194  U.  S.  161,  48 
L.  Ed.  917,  reversing  judgment  Sing 
Tuck  V.  U.  S.  (1904)  128  Fed.  592, 
63  C.  C.  A.  199,  which  reversed  order 
(C.  C.  1903)  126  Fed.  386. 

A  district  court  is  without  jurisdic- 
tion to  review  by  habeas  corpus  pro- 
ceedings the  decision  of  a  collector  de- 
nying the  right  of  a  Chinese  person  to 
enter  the  United  States,  against,  his 
claim  of  citizenship,  where  he  has  tak- 
en no  appeal  from  such  decision  to  the 
Secretary  of  Commerce  and  Labor. 
Mok  Chung  V.  U.  S.  (1904)  133  Fed. 
166,  66  C.  O.  A.  292. 

Where  an  applicant  for  entry  into  the 
United  States  of  Chinese  descent,  but 
claiming  to  be  a  native-born  citizen,  was 
denied  the  right  of  entry  and  detained 
for  deportation,  and  took  an  appeal  to 
the  Secretary  of  Commerce  and  Labor, 
the  failure  of  such  officers,  through  in- 
advertence or  otherwise,  to  include  in 
the  record  testimony  taken  on  the  hear- 
ing, and  which  bore  on  the  question  of 


citizenship,  was  a  substantial  denial  of 
the  right  of  appeal  given  to  applicant 
by  the  statute,  and  entitles  him  to  main- 
tain habeas  corpus,  in  which  he  may 
have  a  fair  hearing  on  his  right  to  en- 
ter and  to  be  discharged.  In  re  Can 
Pon  (1909)  168  Fed.  479,  93  C.  C.  A. 
635,  affirming  judgment  In  re  Tang  Tun 
(D.  C.  1908)  161  Fed.  618. 

28  Stat.  390,  making  decisions  of  the 
customs  or  immigration  officers  exclud- 
ing aliens  final,  **unless  reversed  on  ap- 
peal to  the  secretary  of  the  treasury," 
does  not  exclude  the  jurisdiction  of  the 
courts  in  habeas  corpus  when,  although 
an  appeal  to  the  secretary  has  been 
taken,  through  some  rule  of  procedure 
in  the  office  the  papers  wiU  not  be  sent 
to  him.  In  re  Monaco  (C.  C.  1898)  86 
Fed.  117. 

The  fact  that  an  appeal  taken  to  the 
secretary  of  the  treasury  by  an  alien 
from  an  order  of  exclusion  was  deter- 
mined adversely  to  the  appellant  by  an 
assistant  secretary  does  not  entitle  the 
appellant  to  release  on  habeas  corpus. 
If  the  assistant  secretary  had  no  au- 
thority to  act  ^on  the  appeal,  it  is  still 
pending.  In  re  Way  Tai  (C.  C.  1899) 
96  Fed.  484. 

■  If  the  appeal  under  Chinese  Exclu- 
sion Act  Sept  13,  1888,  c.  1015,  §  13, 
25  Stat  476,  is  not  to  the  district  judge 
as  district  judge,  but  to  the  district 
court,  as  claimed  by  the  petitioner,  any 
irregularities  in  the  proceedings  can- 
not be  reviewed  by  habeas  corpus;  but 
the  remedy  is  by  appeal  to  the  circuit 
court  of  appeals.  In  re  Chow  Loy  (O. 
C.  1901)  110  Fed.  952. 

A  court  is  not  precluded  from  dis- 
charging an  alien  held  for  deportation 
on  a  writ  of  habeas  corpus  because  of 
the  pendency  of  an  appeal  from  the  or- 
der of  deportation  before  the  Secretary 
of  Commerce  and  Labor,  where  on  the 
admitted  facts  there  is  no  warrant  of 
law  for  his  deportation  and  he  is  un- 
lawfully restrained  of  his  liberty.  Ex 
parte  Koerner  (C.  C.  1909)  176  Fed. 
478. 

The  person  ordered  to  be  deported 
cannot,  on  habeas  corpus,  claim  that 
he  was  entitled  to  be  deported  to  a 
country  other  than  China,  his  remedy 
being  by  appeal,  if  dissatisfied  with  the 
commissioner's  findings  in  that  respect 
In  re  Tsu  Tse  Mee  (D.  C.  1897)  81 
Fed.  562. 

The  validity  of  an  order  of  deportation 
under  the  immigration  law  may  be  in- 
quired into  on  habeas  corpus  proceed- 
ings, where  the  petitioner  has  been  de- 
nied a  right  of  appeal,  though  the  case 
has  been  heard  by  the  appellate  court, 
where  it  was  taken  on  appeal  by  a  dis- 
senting member  of  the  board  of  inquiry 
from  a  decision  in  petitioner's  favor, 
and  was  heard  in  petitioner's  absence 
and  without  his  knowledge.  In  re  Gott- 
fried (D.  C.  1898)  89  Fed.  9. 

The  courts  have  jurisdiction  to  de- 
termine in  habeas  corpus  proceedings 
the  right  of  a  Chinese  merchant  domi- 
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ciled  in  this  country  to  enter  from 
Chinai  or  of  members  of  hiB  family 
whose  right  is  incidental  to  his  own, 
where  the  remedy  by  appeal  to  the  Sec- 
retary of  Commerce  and  Labor  has 
been  exhausted,  and  the  right  of  entry 
denied.  Ex  parte  Fong  Yim  (D.  0. 
1905)   134  Fed.  938. 

Where  the  Secretary  of  Labor  heard 
an  appeal  from  an  order  deporting  a 
Chinese,  pending  habeas  corpus  pro- 
ceedings for  his  release  because  his  ap- 
peal was  not  heard  by  an  authorized 
officer,  the  writ  will  be  discharged.  Ex 
parte  Ching  Hing  (D.  C.  1915)  224  Fed. 
26L 

26.  Under  eoHrts-martlal,  army  or 
naval  offlcera  or  authorities— Detention 
by  army  officers  or  autlioritles.— A  com- 
mander in  the  army  of  the  United 
States  made  return  to  a  writ  of  habeas 
corpus  issued  by  a  state  court,  show- 
ing that  he  held  the  petitioner  as  a 
recruit  in  the  army,  and  pursuant  to 
laws  of  the  United  States  regulating  en- 
listments. The  state  court  examined 
the  validity  of  the  enlistment,  deter- 
mined it  to  be  invalid,  and  directed  the 
recruit  to  be  discharged.  The  officer 
refused  to  discharge  him  and  the  state 
court  committed  the  officer  for  con- 
tempt. Held,  by  the  United  States  dis- 
trict court  on  a  habeas  corpus  sued  out 
by  the  commander,  that  the  state  court 
exceeded  its  jurisdiction  in  examining 
the  validity  of  the  enlistment;  that  it 
had  no  power  to  proceed  beyond  ascer- 
taining that  the  officer  held  the  recruit 
by  color  of  authority  from  the  United 
States.  Ex  parte  Yerger  (18G8)  75  U. 
S.  (8  WalL)  85,  19  L.  Ed.  332. 

Where  a  soldier  is  illegally  detained 
by  an  army  officer  as  an  alleged  private 
in  the  army,  the  United  States  courts 
alone  have  authority  to  grant  him  re- 
lease. In  re  Tarble  (1871)  80  U.  S. 
(13  Wall.)  397,  20  L.  Ed.  597,  revers- 
ing (1870)  25  Wis.  390,  3  Am.  Rep.  85. 

An  order  from  a  subordinate  in  the 
war  department,  directing  a  marshal  not 
to  produce  a  person  in  his  custody  on 
habeas  corpus,  held  no  justification  for 
his  disobedience.  Ex  parte  Field  (C.  0. 
1862)  Fed.  Cas.  No.  4,761. 

The  commander  of  a  military  depart- 
ment, even  in  a  locality  where  martial 
law  is  not  in  force,  may  arrest  citizens 
for  mischievous  acts  of  disloyalty  im- 
peding or  endangering  military  opera- 
tions, and  the  courts  have  no  authority 
by  writ  of  habeas  corpus  to  inquire  into 
the  necessity  of  such  action.  Ex  parte 
Vallandigham  (C.  C.  1863)  Fed.  Cas. 
No.  16,816. 

The  validity  of  an  enlistment  into  the 
military  service  may  be  inquired  into 
on  habeas  corpus  by  a  federal  judge. 
Schmcider  v.  Barney  (C.  0.  1875)  Fed. 
Cas.  No.   12,462. 

A  minor,  who  enlisted  in  the  army 
without  the  consent  of  his  parents  or 
guardians,  and  who,  three  days  there- 
after, before  being  assigned  to  duty, 
deserted,   and  was  arreated  as  a  de* 
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serter,  will  be  discharged  on  habeaa 
corpus  upon  his  own  application.  U.  S. 
V.  Hanchett  (C.  C.  1883)  18  Fed-  26. 

On  petition  for  discharge  on  habeas 
corpus  of  one  arrested  as  a  deserter, 
evidence  of  petitioner's  relations,  that 
he  was  under  16  years  when  be  en- 
listed, is  not  sufficient  to  establish  that 
fact  against  the  sworn  statement  of  the 
petitioner  and  the  record  in  the  fam- 
ily Bible,  showing  that  the  birth  of  pe- 
titioner, as  recorded,  had  been  changed 
from  1870  to  1871,  and  the  record  of 
the  birth  of  a  younger  sister  in  1871 
entirely  erased.  In  re  Lawler  (C.  C 
1889)  40  Fed.  233. 

R.  S.  f  1117,  post,  f  1885,  provides 
that  no  person  under  the  age  of  21 
years  shall  be  enlisted  into  the  military 
service  of  the  United  States  without 
the  written  consent  of  his  parents  or 
guardians.  Act  July  27,  1892,  c  272, 
§  3,  27  Stat  277,  makes  a  fraudulent 
enlistment  and  the  receipt  of  pay 
thereunder  punishable  by  court-martial 
Held,  that  the  federal  court  wUl  en- 
tertain habeas  corpus  proceedings  for 
the  release  of  a  minor  who  is  detained 
in  the  military  service  of  the  United 
States  under  an  enlistment  in  viola- 
tion of  R.  S.  §  1117,  post,  §  1885, 
though  charges  have  been  filed  against 
him  for  fraudulent  enlistment,  suoh 
charges  not  having  been  acted  on  by 
the  executive  department  of  the  gov- 
ernment In  re  Carver  CC.  C.  1900) 
103  Fed.  624. 

If  a  boy  under  the  age  of  18  years, 
who  has  enlisted  in  the  naval  service 
without  his  father's  consent  be  taken 
from  the  lawful  custody  of  his  father, 
to  which  he  had  returned,  by  the  naval 
authorities  on  the  charge  of  desertion, 
the  writ  of  habeas  corpus  is  the  proper 
proceeding  to  determine  his  status  and 
this  right  to  his  custody,  the  validity  of 
the  enlistment,  as  against  the  father 
being  a  matter  which  the  dvil  courts 
alone  have  jurisdiction  to  determine; 
and  a  judgment  awarding  him  to  the 
custody  of  his  father  is  conclusive  up- 
on the  government  and  fixes  the  status 
of  the  prisoner  as  that  of  a  civilian 
not  amenable  to  military  law.  Ex 
parte  Reaves  (C.  C.  1903)  121  Fed. 
848,  decree  reversed  U.  S.  v.  Reaves 
(1903)  126  Fed.  127,  60  0.  C.  A.  675. 

Under  the  laws  of  the  United  States 
a  minor  cannot  lawfully  be  enlisted  in 
any  branch  of  the  military  or  naval 
service  without  the  consent  of  his  par- 
ents, and  one  who  has  so  enlisted  by 
misrepresenting  his  age  will  be  dis- 
charged by  writ  of  habeaa  corpus  at 
suit  of  bis  parents.  Ex  parte  Honghton 
(C.  C.  1904)  129  Fed.  239. 

The  court  refused  to  take  further  ac- 
tion where  a  military  officer  made  re- 
turn to  the  writ  that  he  declined  to 
'obey  it  at  the  present  time  under  or- 
ders from  his  superior,  which  were  pro- 
duced in  court  Ex  parte  McQuilloo 
(D.  C.  1861)  Fed.  Cas.  No.  8.924. 

A  person  illegally  conscripted  into  the 
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federal  army  may  be  discharged  on  ha- 
beas corpus.  Stingle's  Case  (D.  G. 
1863)  Fed.  Gas.  No.  13,458. 

The  federal  courts  have  jurisdictioii 
on  habeas  corpus  to  discharge  a  minor 
unlawfully  enlisted,  notwithstanding  the 
power  given  to  the  secretary  of  war  by 
Acts  Feb.  24,  18G4,  §  20,  and  July  4, 
1864,  f  5.  In  re  McDonald  (D.  G. 
1866)  Fed.  Gas.  No.  8,752. 

An  order  directing  the  arrest  of  a 
Mexican  alien  by  the  military  authori- 
ties in  the  United  States  and  his  incar- 
ceration without  trial,  while  an  attempt 
was  being  made  to  secure  evidence  that 
he  was  endeavoring  to  violate  the  neu-  ' 
trallty  laws,  held  void,  and  that  he  was 
entitled  to  his  discharge  on  habeas  cor- 
pus. Ex  parte  Orozco  (D.  G.  1912) 
201  Fed.  106. 

The  power  conferred  on  the  Secretary 
of  War  to  discharge  minors  under  the 
age  of  18  from  the  army  is  not  exclu- 
sive, and  does  not  oust  judicial  inquiry 
upon  habeas  corpus  of  the  legality  of 
the  enlistment  (1867)  12  Op.  Atty. 
Gen.  259. 

The  fact  that  an  army  officer  is  taken 
from  his  house  by  order  of  his  com- 
manding officer,  and  held  in  close  con- 
finement in  barracks  without  charges 
being  preferred  against  him,  will  not 
justify  the  dvil  authorities  releasing 
him  on  habeas  corpus  proceedings. 
Closson  V.  U.  S.  (1896).  7  App.  D.  G. 
460. 

The  return,  by  the  commander  of  the 
military  department,  in  habeas  corpus 
brought  by  one  arrested  and  detained 
upon  an  order  issued  from  the  war  of- 
fice of  the  federal  government,  stating 
on  oath  that  the  prisoner  is  charged 
with  the  offense  of  arson  in  the  night- 
time in  New  York,  and  with  being  at 
the  time  within  the  federal  lines  as  a 
spy  (being  an  officer  of  the  Confederate 
array),  although  founded  on  information 
and  belief,  was  sufficient  ground  for  de- 
taining the  prisoner  in  the  custody  of 
the  dvil  authorities  of  the  state  until 
the  evidence  in  the  possession  of  the 
general  government,  or  the  military  offi- 
cers, as  to  the  charge  of  arson,  could 
be  produced  before  a  grand  jury  or  a 
committing  magistrate.  In  re  Martin 
(N.  Y.  1865)  45  Barb.  142,  31  How. 
Prac.  228. 

27.  —  Detention  by  naval  otRcers 
or  authorities.— A  minor  enlisted  in  the 
navy,  though  without  consent  of  his  par- 
ent and  in  violation  of  the  statute,  is 
punishable  for  breach  of  discipline,  and 
cannot  be  discharged  on  habeas  corpus 
at  suit  of  his  parent  while  undergoing 
punishment.  U.  S.  v.  Pendleton  (G.  G. 
1909)  167  Fed.  690;  Dillingham  v. 
Booker  (1908)  163  Fed.  696,  90  C.  G. 
A.  280,  18  L.  R.  A.  (N.  S.)  956,  16  Ann. 
Gas.  127.  But  see  Commonwealth  v. 
Downes  (1836)  41  Mass.  (24  Pick.) 
227;  In  re  Falconer  (1898)  91  Fed. 
649;  Ex  parte  Bakley  (1906)  148  Fed. 
56,  affirmed  (1909)  152  Fed.  1022,  82 
O.  C.  A.  659. 
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A  person  who  has  enlisted  in  the  navy 
before  the  required  age  and  in  violation 
of  the  statute,  and  is  arrested  and  pun- 
ished for  desertion  or  other  infraction 
of  the  rules  and  regulations  of  the 
navy,  cannot  be  discharged  on  writ  of 
habeas  corpus  pending  proceedings 
against  him  therefor,  as  bis  enlistment 
is  not  void.  Ex  parte  Rock  (G.  G. 
1909)   171  Fed.  240. 

In  a  habeas  corpus  proceeding  to  re- 
cover p^session  of  a  minor  under  18 
years  of  age,  who  had  enlisted  in  the 
navy  without  the  consent  of  his  par- 
ents or  guardian,  it  was  no  answer  to 
the  writ  that  the  naval  authorities  were 
entitled  to  retain  the  custody  of  the 
minor  for  the  purpose  of  having  him 
tried  by  a  naval  court-martial  for 
fraudulent  enlistment  Ex  parte  Lisk 
(D.  G.  1906)  145  Fed.  860. 

28.  -**  Courts-martial  or  military 
commissions.— The  judgment  of  a  court- 
martial  cannot  be  reviewed  by  a  writ  of 
habeas  corpus,  except  to  determine  the 
question  of  jurisdiction.  Wales  v. 
Whitney  (1885)  5  Sup.  Gt  1050,  1053, 
114  U.  S.  564.  29  L.  Ed.  277;  Rose  v. 
Roberts  (1900)  99  Fed.  948,  40  G.  C. 
A.  199;  In  re  Bogart  (G.  G.  1873)  Fed. 
Gas.  No.  1,596;  Ex  parte  Henderson 
(G.  C.  1878)  Fed.  Gas.  No.  6,349;  Gar- 
ter hr.  McGlaughry  (G.  G.  1900)  105 
Fed.  614,  affirmed  (1902)  22  Sap.  Gt 
181,  183  U.  S.  365,  46  L.  Ed.  236. 

Habeas  corpus  will  not  lie  to  dis- 
charge a  minor  under  18  years  of  age 
enlisted  in  the  military  or  naval  serv- 
ice without  the  consent  of  his  parents 
or  guardian,  where  the  minor  is  under 
arrest  and  held  for  trial  by  court  mar- 
tial on  a  charge  cognizable  by  a  military 
or  naval  court  In  re  Scott  (1906)  144 
Fed.  79,  75  C.  G.  A.  237;  Dillingham 
V.  Booker  (1908)  163  Fed.  696,  90  G. 
G.  A.  280,  18  L.  R.  A.  (N.  S.)  956,  16 
Ann.  Cas.  127;  Ex  parte  Hubbard  (G. 
G.  1910)  182  Fed.  76;  Ex  parte  Dun- 
akin  (D.  C.  1913)  202  Fed.  290. 

In  habeas  corpus  to  review  the  sen- 
tence of  a  court-martial,  the  only  ques- 
tions which  can  be  inquired  into  are  as 
to  the  jurisdiction  of  the  court  over 
the  person  of  the  accused  and  the  of- 
fense charged,  and  whether  it  acted 
within  the  scope  of  its  lawful  powers. 
In  re  Grain  (G.  C.  1897)  84  Fed.  788; 
In  re  Esmond  (1886)  5  Mackey  (D. 
G.)  64. 

Where  a  navy  court-martial,  having 
jurisdiction  of  the  person  accused  and 
the  offense  charged,  acted  within  the 
scope  of  its  lawful  powers,  its  decision 
and  sentence  cannot  be  reviewed  or 
set  aside  by  the  civil  courts  by  writ  of 
habeas  corpus.  Johnson  v.  Sayre 
(1895)  15  Sup.  Gt  773,  777,  158  U.  S. 
109,  39  L.  Ed.  914. 

The  invalidity  of  a  court-martial  con- 
stituted entirely  of  officers  in  the  reg- 
ular army  of  the  United  States  in  di- 
rect violation  of  the  seventy- seventh 
article  of  war,  declaring  that  such  offi- 
cers "shall  not  be  competent  to  sit  on 
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courts -martial  to  try  the  officers  or 
soldiers  of  other  forces,"  can  be  raised 
on  habeas  corpus.  McClaughry  v. 
Deming  (1902)  22  Sup.  Ct.  786,  186  U. 
S.  49,  46  L.  Ed.  1049,  affirming  order 
Deming  v.  MoClauchry  (1902)  113  Fed. 
639,  51  C.  C.  A.  349. 

The  parents  of  a  minor  son  under  the 
age  of  18  years,  who  has  enlisted  in  the 
navy  without  their  knowledge  or  con- 
sent, in  violation  of  R.  S.  §  1419,  post, 
§  2580,  are  entitled  to  his  discMarge  on 
habeas  corpus,  and  their  right  cannot 
be  denied  because  of  contemplated  or 
possible  court-martial  proceedings 
against  the  minor  for  fraudulent  en- 
listment, especially  where,  between  the 
time  demand  for  his  discharge  was 
made  by  the  parents  and  the  procuring 
of  the  writ,  several  months  elapsed, 
during  which  no  proceedings  were  tak- 
en against  him.  Dillingham  v.  Bakley 
(1907)  152  Fed.  1022,  82  C.  C.  A.  659, 
affirming  judgment  Ex  parte  Bakley 
(D.  C.  1906)  148  Fed.  56. 

The  civil  courts  have  no  jurisdiction, 
upon  application  for  writ  of  habeas  cor- 
pus, to  determine  whether  a  military 
commission  by  which  the  prisoner  was 
tried  was  legally  constituted,  and  had 
jurisdiction  of  the  case.  Ex  parte  Val- 
landigham  (C.  G.  1863)  Fed.  Gas.  No. 
16,816. 

On  the  return  to  such  writs  the  court 
has  no  power  to  revise  the  decision  of 
the  commissioner  on  the  question  of 
fact  as  to  the  criminality  of  the  ac- 
cused. In  re  Stupp  (G.  G.  1875)  Fed. 
Gas.  No.  13,563. 

A  party  legally  in  custody  for  an  of- 
fense triable  by  court-martial,  and 
awaiting  trial,  cannot  avail  himself  of  a 
United  States  civil  court  in  a  habeas 
corpus  proceeding.  In  re  Davison  (G. 
C.  1884)  21  Fed.  618. 

On  habeas  corpus  the 'United  States 
circuit  court  has  jurisdiction  to  deter- 
mine whether  the  military  tribunal) 
which  tried  the  petitioner  had  juris- 
diction; and  the  general  finding  of  the 
military  court  that  the  petitioner  was 
in  the  military  service  of  the  United 
States  when  he  committed  the  crime 
of  desertion,  for  which  he  w^as  tried,  is 
no  bar  to  an  inquiry  into  the  military 
court's  jurisdiction.  In  re  Grimley  (G. 
G.  1889)  38  Fed.  84,  judgment  reversed 
U.  S.  V.  Grimley  (1890)  11  Sup.  Gt 
54,  137  U.  S.  147,  34  L.  Ed.  636. 

On  the  trial  of  an  officer  of  the  army 
by  a  court-martial,  whether  the  facts 
proved  constitute  a  violation  of  the  ar- 
ticles of  war  as  charged  is  a  question 
the  determination  of  which  is  within 
the  jurisdiction  of  the  court-martial, 
and  its  decision  cannot  be  reviewed  by 
habeas  corpus.  Garter  v.  McGlaughry 
(G.  G.  1900)  105  Fed.  614,  affirmed 
(1902)  22  Sup.  Gt.  181,  183  U.  S.  365, 
46  L.  Ed.  236. 

A  deserter  from  the  army,  who  has 
never  been  discharged  from  the  serv- 
ice, is  still  subject  to  the  jurisdiction  of 
a  military  tribunal,  so  that,  though  he 
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may  plead  the  statute  of  limitations  as 
a  defense  to  a  prosecution  for  deser- 
tion, a  civil  court  will  not  interfere  with 
such  a  prosecution  by  a  military  triba- 
nal  before  that  court  has  acted  on  and 
decided  the  case.  In  re  Cadwallader 
(G.  G.  1904)  127  Fed.  88L 

Where  a  minor  under  the  age  of  18 
years  enlisted  without  the  consent  of 
his  father,  then  living,  and  after  his 
arrest  for  desertion,  but  before  final 
hearing  of  a  writ  of  habeas  corpus  by 
the  father  to  obtain  his  discharge,  for- 
mal charges  of  desertion  and  fraudulent 
enlistment,  etc.,  were  preferred  against 
him  by  the  military  authorities,  be 
could  not  be  discharged  under  such 
writ  until  he  had  satisfied  the  charges 
pending  against  him  by  the  government 
In  re  Lessar^  (G.  G.  1905)  134  Fed 
305. 

A  minor,  who  by  misrepresenting  his 
age  has  fraudulently  enlisted  in  the 
army  without  the  consent  of  his  par- 
ents, and  thereby  subjected  himself  to 
punishment  under  military  law,  will  not 
be  relieved  from  such  punishment  by 
habeas  corpus  on  the  application  of 
his  parents,  though  the  military  prose- 
cution is  not  instituted  until  after  the 
writ  was  issued.  Ex  parte  Lewkowitx 
(G.  G.  1908)   163  Fed.  646. 

The  question  of  the  right  ot  exemp- 
tion from  service  may  be  considered  on 
habeas  corpus  Notwithstanding  adverse 
decision  of  military  commission.  An- 
trim's Case  (D.  G.  1863)  Fed.  Gas.  No. 
495. 

The  district  court  may  release  on 
habeas  corpus  a  prisoner  sentenced  by 
a  military  commission  under  the  re- 
construction acts  to  a  longer  term  of 
imprisonment  than  provided  by  the  law 
of  the  state.  Ex  parte  Hewitt  (D.  C. 
1869)  Fed.  Gas.  No.  6,442. 

The  judgment  of  a  court-martial 
regularly  organized  convicting  and 
sentencing  a  soldier  for  desertion,  which 
judgment  has  been  confirmed  as  pro- 
vided in  the  articles  of  war,  is  not  sub- 
ject to  review  by  a  civil  court  in  habeas 
corpus  proceedings  on  the  ground  that 
the  prosecution  was  barred  by  limita- 
tion under  the  103d  article  of  war, 
such  defense  being  one  to  the  merits  to 
be  determined  by  the  court-martial,  and 
not  affecting  its  jurisdiction.  Ex  parte 
Townsend  (D.  G.  1904)  133  Fed.  74. 

AVhere  a  court-martial  had  jurisdic- 
tion under  the  army  and  navy  regula- 
tions to  try  petitioner  for  an  olfense, 
and  to  impose  sentence,  the  severity  of 
such  sentence,  or  alleged  errors  of  law 
committed  by  the  court-martial,  could 
not  be  reviewed  on  habeas  corpus.  Ex 
parte  Dickey  (D.  G.  1913)  204  Fed. 
322. 

That  a  court-martial  trying  a  Daral 
officer  permitted  the  judge  advocate  to 
be  present  for  a  short  time  during  < 
closed  session  of  the  court,  in  ex- 
press violation  of  section  2404,  post 
though   a  disregard  of  defendant's  legtl 
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rights,  was  an  error  of  procedure,  and 
not  ground  for  habeas  corpus.  Ex 
parte  Tucker  (D.  0.  1913)  212  Fed. 
569. 

29.  Detention  In  proceedings  for  ex- 
tradition—In generaf.-^See  notes  under 
subd.  V,  post,  this  section. 

In  case  of  the  extradition  of  a  criminal 
wanted  in  another  state,  the  duty  of  the 
governor  of  the  state  where  the  fugi- 
tive is  found  is  merely  ministerial; 
yet,  whenever  the  executive  of  the  state 
upon  whom  the  demand  has  been  made, 
by  virtue  of  his  warrant,  causes  the 
arrest  for  delivery  of  such  fugitive, 
the  prisoner  is  held  in  custody  only 
under  color  of  the  authority  of  the 
constitution  and  laws  of  the  United 
States,  and  is  entitled  to  invoke  the 
judgment  of  judicial  tribunals,  whether 
state  or  national,  by  the  writ  of  habeas 
corpus,  to  test  the  validity  of  his  ar- 
rest and  imprisonment  Roberts  v. 
Reilly  (1885)  6  Sup.  Ct.  291,  299,  116 
U.  S.  80,  29  L.  Ed.  544. 

A  criminal,  having  escaped  from  jus- 
tice to  another  state,  pending  extradi- 
tion proceedings,  was  forcibly  seized  by 
an  agent  appointed  by  the  governor, 
demanding  his  extradition,  carried  to 
the  state  where  he  had  been  indicted, 
and  was  there  arrested  on  a  legal  war- 
rant Held,  that  he  could  not  be  re- 
leased on  petition  for  habeas  corpus  to 
a  federal  court,  on  account  of  the  per- 
sonal injuries  received  from  private 
persons  acting  against  the  laws  of  one 
state  and  without  authority  from  the 
other,  or  because  of  the  indignities 
committed  against  the  state  from  which 
the  prisoner  was  removed;  the  illegal 
mode  in  which  he  was  brought  from  the 
other  state  violating  no  right  secured 
by  the  constitution  or  laws  of  the  United 
States,  but  solely  concerning  that  state, 
which  may  bring  the  persons  abducting 
the  petitioner  to  justice.  Mahon  v. 
Justice  (1888)  127  U.  S.  700,  8  Sup.  Ct 
1204,  32  L.  Ed.  283. 

When  it  is  conceded  or  so  conclusive- 
ly shown  that  no  question  can  be  made 
that  the  defendant  was  not  within  the 
demanding  state  when  the  crime  is  al- 
leged to  have  been  committed,  and  his 
arrest  is  sought  on  the  ground  only  of 
a  constructive  presence,  the  court  will 
discharge  him.  Munsey  v.  Clough 
(1905)  25  Sup.  Ct  282,  285,  196  U.  S. 
364,  49  L.  Ed.  515. 

A  federal  court  will  not  on  habeas 
corpus  discharge  one  held  for  interstate 
extradition  under  a  charge  of  crime, 
where  the  extradition  papers  show  that 
DO  right  secured  to  the  prisoner  by  the 
constitution  or  laws  of  the  United 
States  has  been  violated.  Ex  parte 
Dawson  (1897)  83  Fed.  306,  28  C.  C. 
A.  354. 

The  person  is  in  the  custody  of  the 
court  from  the  time  of  the  service  on 
the  marshal  of  a  writ  of  habeas  cor- 
pus, and,  until  the  proceedings  thereon 
are  terminated,  he  cannot  lawfully  be 
arrested  on  a  warrant  in  extradition 


proceedings.  In  re  Farez  (C.  C.  1869) 
Fed.  Cas.  No.  4.644. 

In  the  case  of  a  person  held  in  cus- 
tody under  commitment  by  a  commis- 
sioner for  surrender  under  a  treaty  of 
extradition,  writs  of  habeas  corpus 
and  certiorari  may  both  be  issued.  In 
re  Stupp  (C.  C.  1875)  Fed.  Cas.  No. 
13,563. 

In  case  where  a  person,  claimed  as  a 
fugitive  from  foreign  justice,  is  under 
examination  before  a  commissioner  of 
the  United  States,  it  is  not  in  the  lawful 
power  of  a  state  court  to  revise  the 
case  on  habeas  corpus  and  assume  to 
overrule  the  commissioner.  It  is  the 
right  of  the  marshal  of  the  United 
States  to  refuse  to  have  the  body  of  the 
party  before  the  state  court,  and  it  is 
the  duty  of  the  courts  and  other  au- 
thorities of  the  United  States  to  pro- 
tect the  marshal  in  such  refusal  by  all 
means  known  to  the  laws.  (1853)  6 
Op.  Atty.  Gon.  237. 

Where  a  marshal  of  the  United 
States  has  in  custody  a  fugitive  from 
foreign  justice  under  warrant  of  ex- 
tradition from  the  proper  authorities  of 
the  United  States,  and  a  state  court 
undertakes  to  usurp  jurisdiction  of  the 
case,  it  is  the  duty  of  the  marshal,  dis- 
regarding any  process  of  the  state 
court,  to  take  the  party  to  the  exterior 
line  of  such  state  and  there  deliver  him 
to  the  agent  of  the  foreign  government. 
(1854)  6  Op.  Atty.  Gen.  290. 

30.  —  Jurisdiction  and  power  of 
courtSd— A  United  States  commissioner, 
while  acting  in  proceedings  under  Act 
Aug.  12,  1848,  for  the  extradition  of  a 
fugitive  from  the  justice  of  a  foreign 
country,  is  not  exercising  a  part  of  the 
judicial  power  of  the  United  States,  and 
hence  his  acts  are  not  subject  to  review 
by  habeas  corpus  issued  out  of  the 
Supreme  Court  (Curtis,  J.,  in  sep- 
arate opinion.)  In  re  Kaine  (1852)  14 
How.  103.  120,  14  L.  Ed.  345. 

Congress  has  not  undertaken  to  invest 
the  judicial  tribunals  of  the  United 
States  with  exclusive  jurisdiction  of  is- 
suing writs  of  habeas  corpus  in  pro- 
ceedings for  the  arrest  of  fugitives 
from  justice,  and  their  delivery  to  the 
authorities  of  the  state  in  which  they 
stand  charged  with  crime.  Robb  v. 
Connolly  (1884)  111  U.  S.  624,  4  Sup. 
Ct.  544,  28  L.  Ed.  542. 

Pending  proceedings  for  extradition, 
regularly  and  constitutionally  taken  un- 
der the  acts  of  congress,  cannot  be  put 
an  end  to  by  writ  of  habeas  corpus. 
Terlinden  v.  Ames  (1002)  22  Sup.  Ct 
484,  184  U.  S.  270,  46  L.  Ed.  534. 

The  power  of  the  federal  courts  to 
interfere  in  interstate  extradition  pro- 
ceedings should  only  be  exercised  in 
cases  of  urgency,  where  the  error  is 
plain  and  the  necessity  for  federal  in- 
tervention obvious.  In  re  Strauss 
(1903)  126  Fed.  327,  63  C.  C.  A.  99. 

The  federal  courts  have  jurisdiction 
to  discharge  on  habeas  corpus  a  person 
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wrongfully  arrested  by  direction  of  a 
state  executive  for  extradition  to  anoth- 
er Btate.  Ex  parte  Smith  (C.  G.  1843) 
Fed.  Gas.  No.  12,968. 

The  circuit  court  may,  on  a  writ  of 
habeas  corpus,  in  conjunction  with  a 
writ  of  certiorari,  revise  the  action  of 
a  commissioner  committing  a  fugitive 
from  justice  for  surrender  under  an  ex- 
tradition treaty  with  a  foreign  country. 
In  re  Henrich  (G.  G.  1867)  Fed.  Gas. 
No.  6,369. 

An  agent  of  a  state  arrested  in  a  suit 
for  malicious  prosecution  for  obtaining 
from  the  governor  of  another  state,  on 
the  presentation  of  an  authenticated 
indictment,  a  mandate  for  the  arrest  of 
a  fugitive  from  justice,  under  which  a 
person  is  arrested,  is  entitled  to  his 
discharge  on  habeas  corpus  by  a  fed- 
eral court  In  re  Titus  (D.  G.  1876) 
Fed.  Gas.  No.  14,062. 

Federal  courts  have  jurisdiction  to 
issue  habeas  corpus  for  parties  held, 
under  state  laws,  for  acts  done  under 
requisitions  by  the  executive  of  one 
state  upon  the  exe2utive  of  another 
state.  U.  S.  V.  McClay  (D.  G.  1877) 
Fed.  Gas.  No.  15,660. 

A  person  arrested  under  a  warrant 
of  extradition  from  one  state  of  the 
Union  to  another  *'is  in  custody  under 
or  by  color  of  the  authority  of  the 
United  States,"  and  the  national  courts 
have  jurisdiction  to  inquire  by  habeas 
corpus  into  and  determine  the  legality 
of  the  same.  In  re  Doo  Woon  (D.  G. 
1883)  18  Fed.  898. 

Although  the  courts  have  power,  on 
habeas  corpus,  to  review  the  decisions 
of  the  executive  authority  in  extradi- 
tion proceedings,  they  will  not  over* 
rule  such  decisions  unless  they  are 
clearly  satisfied  that  an  error  has  been 
committed.  Ex  parte  Brown  (D.  O. 
1886)  28  Fed.  653. 

Even  if  the  federal  courts  have  au- 
thority to  release  a  person  who  has 
been  brought  within  a  state  and  com- 
mitted for  trial  on  a  criminal  charge, 
on  extradition  process  procured  by 
false  affidavits,  yet  a  federal  court  will 
not  exercise  such  power  in  advance  of 
a  determination  of  the  question  involv- 
ed by  the  state  courts.  In  re  Moore 
(D.  G.  1896)  75  Fed.  821,  following 
Cook  V.  Hart  (1892)  13  Sup.  Ct.  40, 
146  U.  S.  183,  36  L.  Ed.  934. 

A  federal  court  has  power  to  enter- 
tain a  habeas  corpus  proceeding  for 
the  release  of  a  person  arrested  under 
state  process  for  extradition  to  anoth- 
er state,  where  it  is  alleged  that  he  is 
restrained  of  his  liberty  in  violation  of 
the  Constitution  and  laws  of  the  United 
States,  and  may  proceed  to  a  speedy 
and  summary  hearing  without  regard 
to  the  extradition  proceedings;  but  it 
may  in  its  discretion  delay  the  hearing 
to  await  the  action  of  the  state  execu- 
tive. Ex  parte  Thaw  (D.  G.  1913)  209 
Fed.  56. 

31. Discretion      of     courtd— See 

42 1^.  post. 

(2100) 


32.  ^.  Questions  of  law  or  fact.^ 

When  a  person  is  arrested  in  one  dis- 
trict under  a  warrant  based  upon  an 
indictment  found  in  another  district,  to 
which  he  is  to  be  removed  for  trial, 
the  question  of  his  identity  is  one  of 
fact,  to  be  determined  by  the  United 
States  commissioner  before  whom  his 
examination  is  had,  and  such  deter- 
mination is  not  reviewable  on  a  writ  of 
habeas  corpus.  Horner  v.  U.  S.  (1892) 
143  U.  S.  207,  12  Sup.  Gt.  407,  36  L. 
Ed.  126. 

Whether  an  extraditable  crime  has 
been  committed  is  a  question  of  mixed 
law  and  fact,  but  chiefly  of  fact;  and 
the  judgment  of  a  magistrate,  rendered 
in  good  faith,  that  the  accused  is  guil- 
ty of  the  act  charged,  and  that  it  con- 
stitutes an  extraditable  crime,  cannot 
be  reviewed  on  the  weight  of  evidence, 
and  is  final  for  the  purposes  of  the  pre- 
liminary examination  unless  palpably 
erroneous  in  law.  Ornelas  v.  Ruii 
(1896)  161  U.  S.  502,  16  Sup.  Ct  689, 
40  L.  Ed.  787. 

Where  the  governor  of  another  state 
makes  an  application  on  the  governor 
for  an  extradition  warrant,  the  gov- 
ernor must  determine  whether  the  per- 
son is  substantially  charged  with  the 
crime  in  such  other  state  and  whether 
he  is  a  fugitive  from  justice;  and  when 
it  appears  in  habeas  corpus  proceedings 
on  what  showing  the  governor  acted, 
it  is  a  question  of  law  for  the  court 
whether  the  accused  has  been  substan- 
tially charged  with  the  crime  against 
the  demanding  state.  Dennison  v. 
Christian  (1905)  25  Sup.  Ct  795.  196 
U.  S.  637,  49  L.  Ed.  630,  affirming  judg- 
ment Ex  parte  Dennison  (1904)  101  N. 
W.  1045,  72  Neb.  703,  117  Am.  St 
Rep.  817. 

The  question  whether  a  person  ar- 
rested on  a  governor's  warrant  for  re- 
turn to  another  state  on  requisition 
from  its  governor  is  a  fugitive  from  the 
justice  of  such  state  is  one  of  fact 
which  may  be  inquired  into  by  the 
courts  on  a  writ  of  habeas  corpus,  the 
decision  of  the  governor  in  issuing  his 
warrant  being  prima  facie  evidence  of 
the  fact,  but  not  conclusive;  although, 
when  such  decision  was  made  after  a 
hearing  and  on  conflicting  evidence,  it 
will  not  be  reversed  by  a  court.  Bruce 
V.  Rayner  (1903)  124  Fed.  481,  62  0. 
C.  A.  501. 

33.  —  Soope  oflnquiry  in  gonoralw— 

On  a  habeas  corpus  granted  to  a  per- 
son committed  after  examination  to 
await  a  warrant  for  his  surrender  in 
extradition  proceedings,  the  only  ques- 
tions that  can  be  considered  by  the 
court  are  whether  the  commissioner 
had  jurisdiction,  and  whether  there 
was  legal  evidence  to  warrant  the  com- 
>mitment,  and  it  has  no  power  to  re- 
view the  evidence  as  to  guilt  or  inno- 
cence. Oteiza  v.  Jacobus  (1889)  138 
U.  S.  330,  10  Sup.  Ct  1031.  34  L.  Ed. 
464,  affirming  In  re  Cortes  (GL  C. 
1890)  42  Fed.  47. 
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A  district  judge  before  issuing  a 
warrant,  under  R.  S.  |  1014,  post,  § 
1674,  for  the  removal  of  a  person  ar- 
rested in  his  district  to  another  dis- 
trict for  trial,  is  entitled  to  determine 
whether  the  district  court  of  such  other 
district  has  jurisdiction  of  the  offense 
with  which  the  prisoner  is  charged,  and 
his  determination  is  reviewable  in  the 
circuit  court  by  writ  of  habeas  corpus. 
Horner  v.  U.  S.  (1892)  143  U.  S.  207, 
12  Sup.  Ct  407,  86  L.  Ed.  126,  affirm- 
ing U.  S.  V.  Homer  (D.  C.  1891)  44 
Fed.  677. 

A  warrant  of  extradition  of  a  state 
governor,  issued  upon  the  requisition 
of  the  governor  of  another  state,  ac- 
companied by  a  copy  of  an  indictment, 
is  prima  fade  evidence  that  the  accus- 
ed had  been  indicted,  and  was  a  fugi- 
tive from  justice,  and,  if  the  court  in 
which  the  indictment  was  found  had  ju- 
risdiction of  the  offense,  is  sufficient  to 
make  it  the  duty  of  the  federal  courts 
to  decline  interposition  by  writ  of  ha- 
beas corpus,  and  to  leave  the  question 
of  the  lawfulness  of  the  prisoner's  de- 
tention in  the  state  in  which  he  was  in- 
dicted to  be  determined  in  the  first  in- 
stance by  the  state  courts.  Whitten  v. 
Tomlinson  (1895)  160  U.  S.  231,  16 
Sup.  Ct.  297,  40  L.  Ed.  406. 

Where  in  extradition  proceedings  the 
committing  magistrate  has  jurisdiction, 
and  there  is  sufficient  competent  evi- 
dence before  him  to  establish  the  crim- 
inality of  accused  for  the  purpose  of 
extradition,  his  decision  to  hold  accus- 
ed cannot  be  reviewed  on  habeas  cor- 
pus. Omelas  v.  Ruiz  (1896)  16  Sup. 
Ct  689,  691,  161  U.  S.  502,  40  L.  Ed. 
787. 

The  question '  whether  a  judge  who 
had  jurisdiction  to  make  an  order  for 
the  removal,  under  R.  S.  §  1014,  post, 
f  1674,  to  another  district  for  trial,  of 
persons  there  charged  with  an  offense 
against  the  United  States,  ought  to 
have  made  such  order  upon  the  mer- 
its, is  not'  one  which  can  be  reviewed 
by  habeas  corpus.  Greene  v.  Henkel 
(1902)  22  Sup.  Ct.  218,  183  U.  S.  249, 
46  L.  Ed.  177. 

Decision  of  a  committing  magistrate 
in  foreign  extradition  proceedings  can- 
not be  reviewed  on  habeas  corpus  if  he 
had  jurisdiction  of  the  subject-matter 
and  of  the  accused  and  the  offense 
charged  was  within  the  treaty,  and  the 
evidence  was  sufficient  to  establish  the 
criminality  of  accused  for  extradition 
purposes,  in  view  of  R.  S.  §  5270,  post, 
$  10110.  McNamara  v.  Henkel  (1913) 
33  Sup.  Ct.  146,  226  U.  S.  520,  67  L. 
Ed.  330. 

Relief  by  habeas  corpus  will  not  be 
granted  to  inquire  into  detention  under 
an  extradition  warrant,  if  the  magis- 
trate issuing  warrant  had  jurisdiction 
and  there  was  competent  evidence  of 
the  commission  of  the  crime  charged  in 
the  complaint,  which,  according  to  local 
law  would  justify  commitment  for  trial 
if  the  crime  had  beea  committed  with- 


in the  state.  Charlton  y.  Kelly  (1913) 
33  Sup.  Ct  945,  229  U.  S.  447,  57  L. 
Ed.  1274,  46  L.  R.  A.  (N.  S.)  397,  af- 
firming judgment  Ex  parte  Charlton 
(C.  C.  1911)  185  Fed.  880. 

Relief  by  habeas  corpus  will  not  be 
granted  by  federal  courts  to  a  person 
held  in  custody  to  await  an  order  for 
his  removal  under  R.  S.  §  1014>  post, 
§  1674,  to  the  District  Court  of  Colum- 
bia for  trial  on  the  charge  of  refus- 
ing, contrary  to  R.  S.  f  f  101-104,  ante, 
f§  155,  157-159,  to  furnish  information 
demanded  by  a  congressional  commit- 
tee, though  he  asserts  that  the  resolu- 
tion under  which  the  committee  acted 
did  not  authorize  inquiry  into  the  mat- 
ter about  which  he  refused  to  testify, 
but  such  issues 'are  for  the  trial  court. 
Henry  v.  Henkel  (1914)  35  Sup.  Ct 
54,  235  U.  S.  219,  59  L.  Ed.  203,  af- 
firming decree  (D.  C.  1913)  207  Fed. 
805. 

The  interstate  extradition  of  a  per- 
son charged  with  having  successfully 
conspired  to  escape  from  a  hospital  for 
insane  criminals  will  not  be  interfered 
with  by  habeas  corpus  on  the  theory 
that  if  he  was  insane  when  he  escap- 
ed he  was  not  guilty  of  a  crime,  and  if 
he  was  not  insane  he  was  entitled  to 
a  discharge.  Drew  v.  Thaw  (1014)  35 
Sup.  Ct.  137,  235  U.  S.  432,  59  L.  Ed. 
302,  reversing  order  Ex  parte  Thaw 
(D.  C.  1914)  214  Fed.  423. 

The  court  issuing  the  writ  of  habeas 
corpus  must  inquire  whether  the  com- 
missioner acquired  jurisdiction,  wheth- 
er he  exceeded  his  jurisdiction,  and 
whether  he  had  any  legal  or  competent 
evidence  of  the  facts  before  him  on 
which  to  exercise  judgment  as  to  crim- 
inality' of  accused.  In  re  Stupp  (C.  C. 
1875)  Fed.  Cas.  No.  13,563. 

On  a  writ  of  habeas  corpus,  in  be- 
half of  one  committed  by  a  United 
States  commissioner  to  the  custody  of 
the  marshal  to  await  action  of  the 
executive  on  demand  of  a  foreign  gov- 
ernment for  his  extradition  on  the 
charge  of  forgery,  the  circuit  court  can 
inquire  only  as  to  the  jurisdiction  of 
the  commissioner  over  the  subject-mat- 
ter, and  whether  there  was  legal  evi- 
dence before  him,  supporting  the  judg- 
ment In  re  Adutt  (C.  C.  1893)  55 
Fed.  376. 

The  writ  will  not  issue  out  of  the 
federal  court  to  inquire  into  the  deten- 
tion of  a  person  arrested  in  one  state, 
charged  with  a  crime  committed  in  an- 
other state,  to  await  the  requisition  of 
the  governor  of  the  latter  state,  and 
the  issuance  of  a  warrant  of  extradi- 
tion. In  re  Hoyle  (D.  C.  1879)  Fed. 
Cas.  No.  6,803. 

Where  the  governor  of  a  demanding 
state  has  certified  that  requisition  pa- 
pers are  sufficient,  and  the  governor  of 
the  asylum  state  has  acquiesced  and 
issued  his  warrant,  the  court  in  habeas 
corpus  proceedings  will  not  interfere, 
unless  there  is  a  clear  defect  in  a  sub- 
stantial or  important  particular.     Ex 

(2101) 


§  1281 


THE  JUDICIARY 


(Tit  13 


parte  Chung  Kin  Tow  (D.  C.  1914) 
218  Fed.  185. 

Cr.  Code  U.  S.  §  32,  making  it  an  of- 
fense falsely  to  pretend  to  be  an  offi- 
cer of  the  United  States  government, 
is  not  so  clearly  inapplicable  to  the  im- 
personation of  a  member  of  the  House 
of  Representatives  of  Congress  as  to 
warrant  this  court  in  discharging  a  pe- 
titioner in  habeas  corpus  who  has  been 
indicted  under  such  provision  in  a  fed- 
eral District  Court,  and  is  being  held 
by  a  United  States  commissioner  in 
the  District  of  Columbia;  the  inter- 
pretation of  the  statute  being  peculiar- 
ly, the  province  of  the  District  Court. 
Lamar  v.  Splain  (1914)  42  App.  D. 
C.  300. 

Where  a  person  had  been  arrested  as 
a  fugitive  from  justice  under  a  warrant 
issued  by  a  commissioner  appointed  by 
the  court  of  the  United  States,  and 
was  afterwards  brought  before  a  jus- 
tice of  the  supreme  court  of  this  state 
on  habeas  corpus  for  the  purpose  of  in- 
quiry into  the  cause  of  his  detention,  it 
was  proper  for  the  justice  to  look  be- 
hind the  warrant  for  the  purpose  of 
ascertaining  whether  the  complaint 
made  was  sufficient  to  give  the  commis- 
sioners jurisdiction.  In  re  Heilbonn 
(N.  Y.  1653)  1  Parker.  Cr.  R.  429. 

In  habeas  corpus  proceedings,  on  in- 
quiry into  the  detention  of  one  held  un- 
der an  extradition  writ,  the  court  can 
know  nothing  judicially  about  the  cir- 
cumstances of  the  alleged  crime,  ex- 
cept the  facts  recited  in  the  warrant 
or  stipulated  by  counsel,  where  the  rec- 
ord does  not  contain  the  indictment  or 
proofs  as  to  the  facts.  People  v.  Hy- 
att (1902)  64  N.  E.  825,  172  N.  Y.  176, 
60  L.  R.  A.  774,  92  Am.  St.  Rep.  706, 
reversing  order  (1902)  76  N.  Y.  S. 
1026,  72  App.  Div.  629,  and  judgment 
affirmed  Hyatt  v.  People  (1903)  23 
Sup.  Ct,  456.  188  U.  S.  691,  47  L. 
Ed.  657. 

34. inquiry  as  to  legality  or  va- 
lidity of  proceedings.r-A  criminal,  who 
escaped  from  justice  to  another  state 
and  who,  pending  extradition  proceed- 
ings, was  forcibly  seized  by  an  agent 
appointed  by  the  governor  demanding 
his  extradition,  and  who  was  carried  to 
the  state  where  he  had  been  indicted, 
and  there  arrested  on  a  legal  warrant, 
will  not  be  released  by  a  federal  court 
on  habeas  corpus,  on  the  application  of 
the  governor  of  the  state  to  which  the 
criminal  escaped,  acting  on  behalf  of 
that  state.  Mahon  v.  Justice  (1888)  8 
Sup.  Ct.  1204,  1208,  127  U.  S.  700,  32 
L.  Ed.  283. 

The  writ  of  habeas  corpus  cannot 
perform  the  office  of  a  writ  of  error, 
but  the  court  issuing  the  writ  may  in- 
quire into  the  jurisdiction  of  the  com- 
mitting magistrate  in  extradition  pro- 
ceedings. Wright  V.  Henkel  (1903)  23 
Sup.  Ct.  781,  784,  190  U.  S.  40,  47  L. 
Ed.  948. 

The  objection  that  an  extradition 
requisition  contains  a  clause  that  the 
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demanding  state  will  not  be  responsible 
for  any  expense  attending  the  arrest 
and  delivery  of  the  alleged  fugitive  is 
not  available  to  the  accused  on  habeas 
corpus  to  inquire  into  the  legality  of 
the  extradition  proceedings,  but  is  a 
matter  for  the  consideration  of  the  ex- 
ecutive of  the  surrendering  state  when 
he  receives  the  official  demand  for  the 
surrender  of  the  alleged  fugitive  ciim- 
inal.  Marbles  v.  Creecy  (1909)  30 
Sup.  Ct.  32,  215  U.  S.  63,  54  L.  Ed.  92. 

One  delivered  up  on  a  requisition 
based  on  a  false  affidavit  that  he  is  a 
fugitive  from  justice  will  be  released 
on  habeas  corpus.  State  of  Tennessee 
V.  Jackson  (D.  C.  1888)  36  Fed.  258, 
1  L.  R.  A.  370. 

The  imprisonment  of  one  committed 
for  trial  on  a  criminal  charge,  under 
state  process  which  is  regular  and  val- 
id in  itself,  is  not  rendered  illegal,  so 
as  to  justify  his  release  on  habeas  cor- 
pus by  a  federal  court,  by  the  fact  that 
the  prisoner  was  brought  back  from 
another  state  as  a  fugitive  from  jus- 
tice, by  means  of  extradition  warrants 
procured  by  false  affidavits.  In  re 
Moore  (D.  C.  1896)  75  Fed.  821,  ap- 
plying Ker  V.  People  of  State  of  Illi- 
nois (1886)  7  Sup.  Ct.  225,  119  U.  S. 
436,  30  L.  Ed.  421,  Mahon  v.  Justice 
(1888)  8  Sup.  Ct.  1204,  127  U.  S.  700. 
32  L.  Ed.  283,  and  Cook  v.  Hart  (1892) 
13  Sup.  Ct.  40,  146  U.  S.  183.  36  L.  Ed. 
934. 

A  prisoner  who  was  indicted  in  a  fed- 
eral District  Court  in  New  York  and, 
having  been  found  in  the  District  of 
Columbia,  was  held  by  a  United  States 
commissioner  to  bail  for  appearance  in 
the  District  Court,  cannot  by  habeas 
corpus  successfully  assail  proceedings 
for  his  surrender  by  his  surety,  upon 
the  ground  that  they  were  had  before 
the  commissioner,  rather  than  before 
the  District  Court,  where  his  surren- 
der was  sought  in  his  own  interest 
Lamar  v.  Splain  (1914)  42  App.  D.  C. 
300. 

R.  S.  §  5278,  post,  §  10126.  provides 
that  when  one  governor  demands  from 
another  any  person  as  a  fugitive  from 
justice,  and  produces  a  copy  of  the  in- 
dictment or  affidavit  before  a  magis- 
trate, it  shall  be  the  duty  of  the  sec- 
ond governor  to  cause  the  arrest  of  the 
fugitive,  etc.  Pub.  St.  N.  H.  c.  263,  | 
8,  provides  that,  "if  the  governor  is 
satisfied  that  the  demand  is  conforma- 
ble to  law,  and  ought  to  be  complied 
with,  he  shall  issue  his  warrant."  etc. 
Held,  that  on  habeas  corpus  by  the  ac- 
cused the  validity  of  the  warrant  on  its 
face  must  be  considered  in  connection 
with  the  demand,  the  copy  of  the  in- 
dictment, and  the  affidavits  presented 
in  support  of  the  demand.  State  v. 
Clough  (1902)  53  A.  1086,  71  N.  H. 
594,  67  L.  R.  A.  946,  affirmed  Munsey 
V.  Same  (1904)  25  Sup.  Ct  282,  196 
U.  S.  364,  49  L.  Ed.  515. 

35. Questions  of  guilt  or  iane- 

cence  of  accused  and  matters  of  dt- 
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fensCd^Where  extradition  proceedings 
are  brought  to  remove  a  person  from 
another  state  for  the  theft  of  certain 
shares  of  stock,  it  is  not  competent  for 
him,  on  habeas  corpus  proceeding,  to 
show  that  the  shares  were  pledged  to 
him  by  the  person  charging  the  theft; 
for,  while  it  is  proper  to  inquire  as  to 
the  prisoner's  identity,  and  as  to 
whether  he  were  within  the  demanding 
state  when  the  alleged  crime  was  com- 
mitted, the  question  of  his  guilt  or  in- 
nocence cannot  be  inquired  into.  In  re 
White  (1803)  55  Fed.  54,  5  O.  C. 
A.  29. 

In  habeas  corpus  proceedings  for  the 
discharge  of  a  person  held  under  an 
extradition  warrant  issued  by  the  gov- 
ernor of  a  state,  the  court  will  not  re- 
ceive evidence  tending  to  show  the  guilt 
or  innocence  of  the  person  whose  sur- 
render is  sought  in  determining  the 
question  whether  or  not  he  is  a  fugi- 
tive from  justice.  Bruce  v.  Rayner 
(1903)  124  Fed.  481,  62  C.  C.  A.  501. 

The  decision  of  a  United  States  com- 
missioner as  to  the  fact  of  the  crimi- 
nality of  the  accused,  in  a  case  of  ex- 
tradition, cannot  be  reviewed  by  the 
circuit  court  on  a  writ  of  habeas  cor- 
pus. In  re  Fowler  (O.  O.  1880)  4 
Fed.  303. 

In  a  case  arising  on  writ  of  habeas 
corpus,  sued  out  to  determine  the  le- 
gality of  an  arrest  under  proceedings 
for  extradition,  the  court  cannot  inves- 
tigate the  question  as  to  the  guilt  or 
innocence  of  the  defendant  In  re 
Roberts  (D.  C.  1885)  24  Fed.  132, 
judgment  affirmed  Roberts  v.  Reilly 
(1885)  6  Sup.  Ct  291,  116  U.  S.  80,  29 
li.  Ed.  544. 

In  habeas  corpus  for  the  discharge  of 
a  prisoner  held  under  an  extradition 
warrant  issued  by  the  governor  of  a 
state,  the  federal  court  will  not  con- 
sider any  matters  of  defense  to  the  in- 
dictment upon  which  the  extradition  is 
based,  nor  a  charge  that  the  requisi- 
tion proceedings  are  instigated  by  mal- 
ice, and  intended  to  annoy  and  barrass 
the  petitioner.  In  re  Bloch  (D.  C. 
1898)  87  Fed.  981. 

In  a  habeas  corpus  proceeding  for 
the  discbarge  of  a  party  held  under  a 
requisition  for  his  extradition,  the  court 
below  cannot  consider  matters  of  de- 
fense to  the  indictment  found  in  the 
foreign  jurisdiction,  nor  inquire  into 
the  motive  and  purpose  of  the  extradi- 
tion proceeding.  Depoilly  v.  Palmer 
(1906)  28  App.  D.  C.  324. 

In  habeas  corpus  proceedings  to  ob- 
tain the  discharge  of  a  person  held  un- 
der extradition  sought  by  a  foreign 
state,  this  court  will  not  consider  mat- 
ters of  defense  to  the  discharge,  nor 
the  question  whether  the  extradition 
was  instigated .  by  malice  or  improper 
motives.  Goodale  v.  Splain  (1914)  42 
App.  D.  0.  235. 

Evidence  that  one  accused  of  crime, 
sought  to  be  extradited,  was  not  in  the 
demanding  state  when  the  crime  was 


committed,  does  not  require  his  dis- 
charge on  habeas  corpus,  as  his  guilt 
or  innocence  cannot  be  determined 
therein.  People  v.  Hjatt  (1902)  64  N. 
B.  825.  172  N.  Y.  176,  60  L.  R.  A.  774, 
92  Am.  St.  Rep.  706,  reversing  order 
(1902)  76  N.  Y.  S.  1026,  72  App.  Div. 
629,  and  judgment  affirmed  Hyatt  v. 
People  (1903)  23  Sup.  Ct.  456,  188  U. 
S.  691,  47  L.  Ed.  657. 

While,  though  the  return  to  habeas 
corpus  by  one  arrested  as  a  fugitive 
from  another  state  makes  out  a  prima 
facie  case  of  regularity,  he  may  show 
that  the  process  on  which  he  was  ar- 
rested was  void,  or  that  he  was  not  a 
fugitive,  but  be  may  not  have  the  mer- 
its of  the  crime  charged  inquired  into. 
Singleton  v.  State  (1906)  42  So.  23, 
144  Ala.  104. 

36. Suffloienoy    of    Indietmentw^ 

See,  also,  notes  under  12,  ante,  and  45 
post,  this  section. 

The  technical  sufficiency  of  the  indict- 
ment and  the  question  of  the  procedure 
under  it  are  not  open  to  inquiry  on  ha- 
beas corpus  to  review  the  issuance  of  a 
warrant  of  arrest  in  interstate  extra- 
dition proceedings.  Munsey  v.  Glough 
(1905)  25  Sup.  Ct.  282,  196  U.  S.  364, 
49  L.  Ed.  515,  affirming  judgment  Stete 
V.  Same  (1902)  53  A.  1086,  71  N.  H. 
594,  67  L.  R.  A.  946. 

The  truth  of  an  allegation  in  an  in- 
dictment which  may  present  a  mixed 
question  of  law  or  fact  cannot  be  in- 
quired into  on  habeas  corpus  sued  out 
by  the  accused,  whose  interstate  extra- 
dition is  sought  Pierce  v.  Creecy 
(1908)  28  Sup.  Ct.  714,  210  U.  S.  387, 
52  L.  Ed.  1113,  affirming  judgment  Ex 
parte  Pierce  (O.  C.  1907)  155  Fed. 
663. 

A  count  in  an  indictment  for  obtain- 
ing money  by  false  pretenses,  alleging 
that  money  was  obtained  from  the  state 
by  falsely  representing  that  certain 
machinery  sold  to  the  state  was  new, 
whereas*  in  fact  it  was  secondhand, 
substantially  charges  a  crime  so  as  to 
preclude  a  discharge  on  habeas  corpus 
in  extradition  proceedings,  although  the 
contract  of  sale  contains  guaranty  and 
testing  clauses,  which  relate,  however, 
only  to  workmanship  and  freedom  from 
defects.  Strassheim  v.  Daily  (1011)  31 
Sup.  Ct.  658,  221  U.  S.  280,  55  L.  Ed. 
735. 

On  habeas  corpus  to  release  one  held 
under  a  requisition  from  another  state, 
the  indictment  or  affidavit  accompany- 
ing the  requisition  will  not  be  held  void 
merely  because  of  some  technical  de- 
fect, if  the  offense  is  substantially  al- 
leged. Webb  V.  York  (1897)  79  Fed. 
616,  25  O.  C.  A.  133. 

Where  a  prisoner  arrested  under  a 
warrant  based  on  an  indictment  in  a 
foreign  district  is  committed  for  re- 
moval to  the  foreign  district  solely  on 
the  strength  of  the  indictment,  the  cir- 
cuit or  district  court  of  the  district  in 
which  he  is  arrested  has  authority  on 
habeas  corpus  to  examine  the  indict- 
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xnent,  and  to  release  the  prisoner  in 
case  it  is  fundamentally  defective. 
Stewart  v.  U.  S.  (1902)  119  Fed.  89, 
55  C.  C.  A.  641. 

On  habeas  corpus  for  discharge  of  a 
fugitive,  the  court  will  not  inquire  into 
the  sufficiency  of  the  indictment  charg- 
ing the  offense  as  a  matter  of  techni- 
cal pleading.  Reed  v.  U.  S.  (1915) 
224  Fed.  378,  140  C.  C.  A.  64. 

Where  a  prisoner,  arrested  under 
warrant  based  upon  an  indictment  in  a 
distant  state  and  district,  is  held  pend- 
ing an  application  to  the  district  court 
for  a  warrant  of  removal  for  trial,  the 
circuit  court  of  the  district  in  which 
he  is  held  has  authority  on  habeas  cor- 
pus to  examine  such  indictment,  and  to 
release  the  prisoner,  if  in  its  judgment 
the  indictment  should  be  quashed  on 
demurrer.  In  re  Terrell  (0.  C.  1892) 
51  Fed.  213. 

37. Errors  and  Irregularities  In 

proceedings.— A  writ  of  habeas  corpus 
can  only  reach  error  in  proceedings  for 
extradition  which  is  fatal  to  the  juris- 
diction of  the  officer  entertaining  them, 
over  the  person  of  the  accused  or  the 
subject-matter  of  the  accusation.  Ster- 
naman  v.  Peck  (1897)  80  Fed.  883,  26  C. 
C.  A.  214,  affirming  order  lOx  i)arte 
Stemaman  (D.  C.  1896)  77  Fed.  595. 

That  it  appeared  that  the  governor  of 
the  asylum  state  in  extradition  proceed- 
ings acted  on  the  report  of  his  attorney 
general  was  immaterial,  where  it  ap- 
peared that  he  also  acted  on  the  extra- 
dition papers  from  the  demanding  state. 
Chung  King  Tow  v.  Flynn  (1914)  218 
Fed.  64,  133  C.  C.  A.  606. 

Under  the  extradition  treaty  of  1874 
with  Belgium  it  is  no  ground  of  dis- 
charge of  the  alleged  fugitive  on  ha- 
beas corpus  that  the  warrant  of  ar- 
rest was  issued  by  the  proper  judicial 
officer,  instead  of  by  the  president 
Ex  parte  Van  Hoven  (C.  C.  1876)  Fed. 
Cas.  No.  16,859. 

Where  an  indicted  person,  who  has 
escaped  to  Canada,  and  against  whom 
an  extradition  warrant  has  been  is- 
sued, returns  to  this  country  volunta- 
rily, under  an  agreement  that  he  shall 
only  be  tried  for  the  offense  for  which 
he  has  been  indicted,  and  he  is  there- 
upon tried  and  convicted,  the  objec- 
tion that  the  crime  for  which  he  was 
tried  was  not  an  extraditable  offense 
must  be  raised  at  the  trial  and  talsen 
to  the  supreme  court  on  appeal  or  cer- 
tiorari in  order  to  be  available.  In  re 
Cross  (D.  C.  1890)  43  Fed.  517. 

The  judgment  of  a  commissioner  in 
an  extradition^  proceeding  cannot  be 
reviewed  for  error  by  a  district  court 
on  a  writ  of  habeas  corpus.  In  re 
Herskovitz  (D.  C.  1901)  136  Fed.  713. 

U.  S.  Rev.  St.  §  5278,  post,  §  10126, 
provides  that  in  extradition  proceed- 
ings the  demanding  governor  shall  pro- 
duce a  copy  of  an  indictment  found  or 
affidavit  made  before  a  magistrate 
charging  the  person  demanded  with  the 
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commission  of  a  crime,  and  that  there- 
upon it  shall  be  the  duty  of  the  gov- 
ernor upon  whom  the  demand  for  sur- 
render of  the  fugitive  is  made,  to  canse 
him  to  be  arrested  and  delivered  to  the 
agent  appointed  to  receive  him  by  the 
governor  making  the  demand.  Held,  in 
a  habeas  corpus  proceeding,  that  where 
the  requisition  papers  upon  which  a 
warrant  of  rendition  was  based  showed 
that  the  governor  of  another  state  de- 
manded a  surrender  of  relator,  that  the 
demand  was  made  in  accordance  with 
the  laws  of  the  United  States,  that  the 
complaint  referred  to  in  the  governor's 
warrant  was  a  verified  complaint  in 
form  and  legal  effect  an  affidavit  charg- 
ing the  relator  with  the  commission 
of  a  crime,  relator  was  not  entitled  to 
be  discharged,  though  the  warrant  re- 
cited that  relator  stood  charged  upon 
"complaint"  instead  of  "affidavit" 
State  V.  Bates  (1907)  112  N.  W.  260, 
101  Minn.  303. 

See,  also,  notes  under  14  and  22,  ante, 
and  51  and  GO,  post,  this  section. 

38. Questions    as   to    admlssioe 

and   sufficiency   of  evidence.— R.   S.  i 

5278,  post,  §  10126,  requiring  the  sur- 
render of  "a  fugitive  from  justice"  from 
one  state  or  territory  to  another,  does 
not  direct  or  authorize  such  surrender 
unless  it  is  made  to  appear  that  the  per- 
son is  in  fact  a  fugitive  from  justice. 
If  the  determination  of  that  fact,  upon 
proof  before  the  executive  of  the  state 
or  territory  where  the  alleged  fugitive 
is  found,  is  subject  to  judicial  review 
upon  habeas  corpus,  the  accused,  be- 
ing in  custody  under  his  warrant, 
should  not  be  discharged,  because,  in 
the  judgment  of  the  court,  the  proof 
showing  that  he  was  a  fugitive  from 
justice  may  not  be  as  full  as  might 
properly  have  been  required.  Ex  parte 
Reggel  (1885)  114  U.  S.  642,  5  Sopi 
Ct  1148,  29  L.  Ed.  250. 

A  person  arrested  on  complaint  of  t 
consular  agent  for  the  crime  of  for- 
gery alleged  to  have  been  committed 
in  Mexico  held  not  entitled  under  the 
evidence  to  be  discharged  on  habeas 
corpus.  Benson  v.  McMahon  (1888) 
8  Sup.  Ct.  1240,  127  U.  S.  457,  32  L. 
Ed.  234. 

On  habeas  corpus  to  release  one  held 
under  commitment  for  extradition  bj  a 
commissioner,  the  only  matter  of  evi- 
dence to  be  considered  is  whether  there 
was  any  legal  evidence  at  all  npon 
which  the  commissioner  could  decide 
that  there  was  evidence  sufficient  to 
justify  commitment  Ex  parte  Bryant 
(1897)  17  Sup.  Ct  744,  167  U.  8.  lOi 
42  L.  Ed.  94. 

Evidence  to  show  that  no  extradi- 
table offense  has  been  committed  is  not 
admissible  on  an  application  for  a  writ 
of  habeas  corpus  in  behalf  of  a  person 
arrested  under  extradition  proceedings, 
since  that  is  a  matter  to  be  determined 
by  the  commissioner,  if  competent  legal 
evidence   of    the    commission  of  audi 
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crime  shall  be  presented  to  him.  Ter- 
linden  v.  Ames  (1902)  22  Sup.  Gt.  484, 
184  U.  S.  270,  46  L.  Ed.  534. 

Whether  the  depositions  and  other 
documents  offered  under  Act  Aug.  3,* 
1882,  c  878,  §  6,  22  Stat  216,  gov- 
erning evidence  in  extradition  cases, 
sufficiently  establish  the  criminality  of 
the  accused  for  the  purposes  of  extra- 
dition, cannot  be  reviewed  upon  habeas 
corpus.  Grin  v.  Shine  (1902)  23  Sup. 
Ct.  98,  187  U.  S.  181,  47  L.  Ed.  130, 
affirming  In  re  Grin  (C.  0.  1901)  112 
Fed.  790. 

Contradictory  evidence  on  the  ques- 
tion of  the  presence  or  absence  of  the 
accused  in  the  state  at  the  time  of  the 
commission  of  the  ofitense  will  not  re- 
quire his  discharge  on  habeas  corpus 
to  review  the  issuance  of  a  warrant 
of  arrest  in  interstate  extradition  pro- 
ceedings. Munsey  v.  Clough  (1905)  25 
Sup.  Ct.  282,  196  U.  S.  364,  49  L.  Ed. 
615,  affirming  State  v.  Same  (1902)  53 
A.  1086,  71  N.  H.  594,  67  L.  R.  A.  946. 

The  prima  facie  case  arising  on  ha- 
beas corpus  from  an  extradition  war- 
rant, regular  on  its  face,  and  the  req- 
uisition papers  on  which  it  was  is- 
sued, charging  a  larceny  from  the  per- 
son, committed  at  Kenosha,  Wisconsin,  * 
on  a  specified  day,  is  not  rebutted  by 
affidavits  which  import  nothing  more 
than  that  the  accused  was  in  Chicago, 
Illinois,  at  1  o'clock  and  during  the 
whole  of  the  afternoon  of  that  day,  al- 
though the  petition  for  habeas  corpus 
contains  an  allegation  that  the  accused 
had  heard  the  person  against  whom  the 
crime  is  alleged  to  have  been  commit- 
ted testify  in  another  habeas  corpus 
proceeding  that  such  crime  was  com- 
mitted at  2  o'clock  in  the  afternoon  of 
the  day  named.  People  of  the  State  of 
Illinois  V.  Pease  (1907)  28  Sup.  Ct  58, 
207  U.  S.  100,  52  L.  Ed.  121. 

A  showing  that  the  accused  was  in 
the  state  in  the  neighborhood  of  the 
time  alleged  in  the '  indictment  as  the 
date  of  the  crime  is  enough  to  preclude 
a  discharge  upon  habeas  corpus  in  ex- 
tradition proceedings  on  the  ground 
that  he  was  not  a  fugitive  from  jus- 
tice. Strassheim  v.  Daily  (1911)  31 
Sup.  Ct  558,  221  U.  S.  280,  55  L.  Ed. 
735. 

Evidence  held  sufficient  to  establish 
crime  of  burglary,  as  defined  by  the 
law  of  New  York  on  habeas  corpus,  so 
as  to  sustain  the  action  of  the  United 
States  commissioner  in  issuing  an  order 
of  commitment  for  extradition.  McNa- 
mara  v.  Henkel  (1913)  33  Sup.  Ct  146, 
226  U.  S.  520,  57  L.  Ed.  330. 

Error  by  United  States  commissioner 
in  receiving  in  evidence  in  foreign  ex- 
tradition proceedings  depositions  taken 
in  a  foreign  country,  certified  by  the 
consul  general  of  the  United  States, 
cannot  be  reviewed  on  habeas  corpus. 
Id. 

Errors  in  rejection  of  evidence  in  ex- 
tradition proceedings  are  not  review- 


able by  habeas  corpus.  Charlton  y. 
Kelly  (1913)  33  Sup.  Ct  945,  229  U. 
S.  447,  57  L,  Ed.  1274,  46  L.  R.  A. 
(N.  S.)  397,  affirming  judgment  Ex  parte 
Charlton  (C.  C.  1911)  185  Fed.  880. 

A  warrant  of  removal  issued  by  a 
governor  is  not  supported  by  a  conclu- 
sive presumption  that  the  governor  had 
before  him  all  the  necessary  papers  to 
act  on,  but  it  may  be  shown  on  habeas 
corpus  that  it  is  invalid  because  of  the 
insufficiency  of  the  requisition  papers 
on  which  it  was  issued.  Ex  parte  Hart 
(1894)  63  Fed.  249,  11  C.  C.  A.  165, 
28  L.  R.  A.  801,  reversing  judgment 
(C.  C.  1894)  59  Fed.  894. 

When  an  officer  authorized  to  enter- 
tain proceedings  for  extradition  has 
before  him  evidence  which,  though  not 
satisfactory,  and  far  from  convincing, 
authorizes  conflicting  presumptions  and 
probabilities  as  to  the  guilt  of  the  ac- 
cused,* such  evidence  being  sufficient  to 
call  for  the  exercise  of  his  judgment 
upon  the  facts,  gives  him  jurisdiction 
of  the  subject-matter,  and  his  deter- 
mination cannot  be  reviewed.  Sterna- 
man  V.  Peck  (1897)  80  Fed.  883,  26  C. 
C.  A.  214,  affirming  order  Ex  parte 
Stemaman  (D.  C.  1896)  77  Fed.  595. 

In  proceedings  for  the  extradition  of 
one  charged  in  the  complaint  with  being 
a  fugitive  from  the  justice  of  a  foreign 
country,  and  with  the  commission  of 
an  extraditable  offense  under  the  treaty 
between  such  country  and  the  United 
States,  where  the  commissioner  be- 
fore w^hom  the  hearing  is  had  has  ju- 
risdiction of  the  person  of  the  accused, 
his  finding  of  probable  cause  is  open 
on  habeas  corpus  only  to  the  inquiry 
whether  there  was  legal  evidence  before 
him  on  which  to  exercise  his  judgment, 
and  not  as  to  the  sufficiency  of  such  ev- 
idence. In  re  Count  De  Toulouse  Laut- 
rec  (1900)  102  Fed.  878,  43  C.  C.  A. 
42. 

Where  accused  was  held  in  extradi- 
tion proceedings,  the  fact  that  the  evi- 
dence of  an  identifying  witness  was  in- 
credible, and  that  mere  possession  of  a 
portion  of  the  stolen  property  long 
after  the  robbery  raised  no  presump- 
tion of  guilt,  affected  only  the  weight 
of  the  evidence,  and  did  not  entitle  him 
to  his  release  on  habeas  corpus.  Pow- 
ell V.  U.  S.  (1913)  206  Fed.  400.  124 
C.  C.  A.  282. 

Decisions  on  questions  as  to  evidence 
made  by  the  commissioner  on  extradi- 
tion proceedings  cannot  be  reviewed  on 
habeas  corpus  pending  such  proceed- 
ings. In  re  MacDonnell  (C.  C.  1873) 
Fed.  Cas.  No.  8,771. 

One  committed  by  a  commissioner  to 
await  the  action  of  the  secretary  of 
state  cannot  be  released  on  habeas  cor- 
pus if  the  commissioner  had  before  him 
legal  evidence  on  which  to  base  his 
judgment,  and  it  appears  that  he  decid- 
ed that  defendant  had  committed  one 
of  the  offenses  charged,  and  that  such 
offense  was  covered  by  the  extradition 
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treaty.  In  re  Bryant  (O.  O.  1897)  80 
Fed.  282. 

A  fugitive  from  the  justice  of  a  for- 
eign government  is  not  entitled  to  his 
discharge  from  arrest  in  extradition 
proceedings  on  habeas  corpus  for  insuf- 
ficiency of  evidence,  if  the  commissioner 
before  whom  he  was  examined  had  be- 
fore him  competent  legal  evidence  on 
which  to  exercise  his  judgment,  wheth- 
er the  facts  shown  sufficiently  estab- 
lish petitioner's  criminality,  for  pur- 
poses of  extradition.  Ex  parte  Zent- 
ner  (D.  O.  1910)  188  Fed.  344. 

Questions  as  to  the  weight  and  cred- 
ibility of  competent  evidence  on  an  ex- 
amination for  extradition  will  not  be 
considered  on  habeas  corpus.  In  re 
Lincoln  (D.  O.  1915)  228  Fed.  70. 

Presumptions  arising  from  the  facts 
stated  in  the  extradition  warrant  may 
be  overcome  by  stipulations  or  admis- 
sions of  counsel  entered  upon  the  rec- 
ord in  habeas  corpus  proceedings  to 
inquire  into  the  cause  of  the  detention. 
People  V.  Hyatt  (1902)  64  N.  E.  825, 
172  N.  Y.  176,  60  L.  R.  A.  774,  92 
Am.  St  Rep.  706,  reversing  order 
(1902)  76  N.  Y.  S.  1026,  72  App.  Div. 
629,  and  judgment  affirmed  Hyatt  v. 
People  (1903)  23  Sup.  Ct  456,  188  U. 
S.  691,  47  L.  Ed.  657. 

39.  —  Inquiry  as  to  being  fugitive 
from  JU8tice.~In  interstate  extradition, 
the  warrant  of  the  executive  of  the 
state  in  which  the  accused  is  found  is 
not  conclusive  of  the  fact  that  he  is  a 
fugitive  from  justice,  and  the  federal 
courts  may,  upon  habeas  corpus,  in- 
quire into  and  determine  the  fact  of 
flight  at  any  time  before  the  actual  sur- 
render of  the  accused  to  the  demanding 
state.  In  re  Cook  (C.  C.  1802)  49  Fed. 
833,  judgment  affirmed  Cook  v.  Hart 
(1892)  13  Sup.  Ot.  40,  146  U.  S.  183, 
36  L.  Ed.  934. 

A  finding  by  the  governor  that  a  per- 
son demanded  by  requisition  was  a  fu- 
gitive from  justice  is  not  conclusive, 
but  may  be  reviewed  by  the  court  on 
habeas  corpus.  State  v.  Clough  (1902) 
53  A.  1086,  71  N.  H.  594;  Id.  (1903) 
55  A.  554,  72  N.  H.  178,  affirmed  Mun- 
sey  V.  Same  (1904)  25  Sup.  Ct.  282,  196 
U.  S.  364,  49  L.  Ed.  515. 

40. Questions  of  limitations  af- 
fecting prosecution.— In  habeas  corpus 
proceedings  for  the  discharge  of  a  per- 
son held  under  an  extradition  warrant 
for  return  to  another  state  to  answer 
to  an  indictment  for  bigamy,  where,  un- 
der the  statute  of  such  state,  a  prose- 
cution for  bigamy  is  barred  in  two 
years  after  the  date  of  the  offense,  un- 
less the  accused  flees  from  justice,  and 
the  indictment  upon  which  the  requisi- 
tion was  based  was  found  more  than 
two  years  after  the  date  of  the  offense 
laid  therein,  it  is  competent  for  the 
petitioner  to  show  that  he  remained  in 
such  state,  without  being  concealed,  for 
more  than  two  years  after  the  date  of 
the  alleged  offense,  since  such  evidence 
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does  not  go  to  any  matter  of  defense, 
but  tends  to  prove  that  petitioner  is 
not  a  fugitive  from  justice.  Bruce  v. 
Rayner  (1903)  124  Fed.  481,  62  a  Q 
A.  501. 

Whether  crime  charged  against  a  fu- 
gitive from  justice  is  barred  by  statates 
of  demanding  state  will  not  be  deter- 
mined by  the  court  on  habeas  corpus 
for  his  discharge.  Reed  v.  U.  S.  (1915) 
224  Fed.  378,  140  C.  C.  A.  64. 

41.  —  Political  que8tion8.^-The  ex- 
istence of  the  treaty  of  June  16,  1852, 
between  the  United  States  and  Prussia, 
which  has  been  repeatedly  recognized 
by  both  governments  as  still  in  force, 
notwithstanding  the  incorporation  of 
Prussia  into  the  German  Empire,  can- 
not be  questioned  by  the  judicial  depart- 
ment in  proceedings  for  a  writ  of  ha- 
beas corpus  to  prevent  the  extradition 
ot  a  fugitive  from  Prussia  who  is  held 
under  extradition  proceedings  under 
that  treaty,  as  the  question  is  a  politi- 
cal one,  and  the  courts  must  accept  the 
determination  thereof  by  the  political 
department  of  the  government.  Tcr- 
linden  v.  Ames  (1902)  22  Sup.  Ct  484. 
184  U.  S.  270,  46  L.  Ed.  534. 

42.  -*-  Questions  as  to  return  of 
writ.— The  fact  that  the  return  of  the 
sheriff  to  the  writ  does  not  set  forth 
the  indictment  and  the  warrant  of  ex- 
tradition as  ground  for  the  detention  of 
the  prisoner  does  not  justify  the  fed- 
eral courts  in  taking  the  latter  out  of 
the  custody  of  the  state  authorities. 
Whitten  v.  Tomlinson  (1895)  160  U.  S. 
231,  16  Sup.  Ct  297,  40  L.  Ed.  406. 

The  objection  that  the  judge  issuing 
the  warrant  of  arrest  in  extradition 
proceedings  made  the  warrant  return- 
able before  a  United  States  commii- 
sioner  specially  designated,  as  required 
by  R.  S.  §  6270,  post,  §  10110,  to  act  in 
such  cases,  is  not  availabl<^  when  first 
made  on  habeas  corpus,  even  though 
such  section  seems  technically  to  re- 
quire the  warrant  to  be  made  return- 
able before  the  magistrate  issuing  it 
Grin  v.  Shine  (1902)  23  Sup.  Ct  98. 187 
U.  S.  181,  47  L.  Ed.  130,  affirming  judg- 
ment In  re  Grin  (C.  O.  1901)  112  Fed. 
790. 

In  habeas  corpus  proceedings  to  ob- 
tain the  discharge  of  one  held  under 
the  Governor's  warrant  in  extradition, 
it  is  not  indispensable  that  the  return 
to  the  writ  contain  affirmative  allega- 
tions of  all  the  facts  on  wluch  the  ex- 
tradition proceedings  are  based,  but  it 
is  sufficient  if  it  sets  forth  the  Govern- 
or's warrant  and  the  recitals  of  the 
warrant,  together  with  the  aUegations 
of  the  application  for  habeas  corpus 
show  facts  justifying  the  detention  of 
the  accused.  Dennison  v.  Christian 
(1905)  25  Sup.  Ct  795.  196  U.  a  «37, 
49  L.  Ed.  630,  affirming  judgment  Ex 
parte  Dennison  (1904)  101  N.  W.  1045* 
72  Neb.  703,  117  Am.  St  Rep.  817. 

42l''2.  Rights  of  acousoil  after  beini 
extradited.— iWhere  a  person  who  had 
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been  extradited  from  IllinoiB  for  a  vi- 
olation of  a  Wisconsin  banking  law 
sued  out  a  writ  of  habeas  corpus 
pending  trial  in  a  court  of  Wisconsin, 
on  the  ground  that  his  extradition  was 
in  violation  of  the  constitution  and 
laws  of  the  United  States,  it  was  dis- 
cretionary with  the  circuit  court  to  re- 
fuse to  discharge  him,  since  it  was 
not  an  urgent  case,  involving  either 
the  authority  and  operations  of  the 
general  government,  or  the  obligations 
of  this  country  to  or  its  relations  with 
foreign  nations,  and  sii^ce  state  courts 
are,  equally  with  federal  courts,  charg- 
ed with  the  duty  of  protecting  the  ac- 
cused in  the  enjoyment  of  his  rights  un- 
der the  constitution  of  the  United 
States.  Cook  v.  Hart  (1892)  146  U. 
S.  183,  13  Sup.  Ct  40,  36  L.  Ed.  934, 
affirming  In  re  Cook  (C.  C.  1892)  49 
Fed.  833,  following  Ex  parte  Royall 
(1886)  117  U.  S.  241,  6  Sup.  Ct  734, 
29  X.  Ed.  868. 

A  person  held  in  actual  custody  by  a 
state  for  trial  in  one  of  its  courts  under 
an  indictment  for  a  crime  against  its 
laws  will  not  be  released  on  habeas  cor- 
pus by  a  federal  Circuit  Court  because 
the  methods  by  which  his  personal 
presence  in  the  state  was  secured  may 
have  violated  the  provisions  of  Const, 
art.  4,  §  2,  or  R.  S.  §  5278,  post,  | 
10126,  relating  to  extradition  proceed- 
ings. Pettibone  v.  Nichols  (1906)  27 
Sup.  Ct  111,  203  U.  S.  192,  51  L.  Ed. 
148,  7  Ann.  Cas.  1047;  Moyer  v.  Same 
(1906)  27  Sup.  Ct  121,  203  U.  S.  221. 
51  L.  Ed.  160. 

A  federal  court  will  not,  on  the  hear- 
ing of  a  writ  of  habeas  corpus  procur- 
ed by  a  defendant  after  his  trial  and 
conviction  of  a  crime  in  a  state  court, 
review  the  question  of  the  legality  of 
his  extradition,  his  contention  being 
based  on  alleged  facts  presented  to  the 
state  court  on  his  trial,  and  determin- 
ed adversely  to  him.  Eaton  v.  State  of 
West  Virginia  (1898)  91  Fed.  760,  34 
O.  C.  A.  68. 

An  extradited  person  arrested  in  a 
civil  action  before  he  has  had  time, 
after  his  acquittal  of  the  offense  for 
which  he  was  extradited,  to  return  to 
the  place  from  which  he  was  brought, 
is  in  custody  in  violation  of  the  consti- 
tution of  the  United  States,  though  the 
prisoner  is  held  under  process  from  a 
state  court  In  re  Reinitz  (C.  O.  1889) 
39  Fed.  204,  4  L.  R.  A.  236. 

As  a  requisition  for  a  fugitive  from 
justice  rests  altogether  on  the  consti- 
tution and  laws  of  the  United  States, 
a  question  as  to  the  validity  of  the  ar- 
rest and  imprisonment  of  the  accused 
on  the  charge  of  a  different  offense 
than  that  for  which  he  was  extradited 
is  within  this  provision.  In  re  Fit  ton 
(C.  C.  1891)  45  Fed.  471. 

The  federal  courts  have  no  jurisdic- 
tion to  review  by  habeas  corpus  a  judg- 
ment of  conviction  in  a  state  court  hav- 
ing jurisdiction  of  the  person  and  the 
ofitense,  although  the  prisoner  had  been 


extradited  from  another  state  to  an- 
swer an  indictment,  and  was  convicted 
of  an  offense  other  than  that  charged 
.  therein,  but  his  remedy  is  by  appeal  or 
other  appropriate  proceedings  in  the 
state  courts.  Ex  parte  Skiles  (C.  C. 
1892)  50  Fed.  524. 

Relator  was  extradited  from  New 
York  to  Vermont  for  larceny.  He  fur- 
nished bail,  and  was  rearrested  on  a 
charge  of  perjury,  and  was  discharged 
by  the  federal  circuit  court  on  habeas 
corpus  with  protection  for  one  day,  in 
which  to  return  to  New  York.  He  ap- 
pealed on  the  ground  that  protection 
should  have  been  extended  during  the 
pendency  of  the  proceeding  for  larceny, 
which  appeal  was  dismissed  during  his 
enlargement  on  bail  and  while  he  was 
confined  in  jail  for  contempt  against  a 
state  court  in  an  entirely  different  mat- 
ter. He  was  then  convicted  in  the  state 
court  of  perjury,  and  sentenced  to  the 
penitentiary,  from  which  he  claimed 
a  discharge  on  the  ground  that  he  was 
convicted  pending  his  bail  in  the  larceny 
proceeding.  Held,  that  having,  by  his 
contempt  of  court,  placed  himself  in  a 
position  where  he  could  not  surrender 
himself  in  discharge  of  his  bail,  and  the 
state  having  done  nothing  on  the  in- 
dictment for  perjury  to  prevent  such 
surrender,  he  was  not  entitled  to  a 
discharge.  In  re  Fitton  (C.  0.  1893) 
55  Fed.  271. 

A  person  under  indictment  for  crime 
in  Connecticut,  who  has  been  extradit- 
ed from  Massachusetts,  will  not  be 
discharged  on  habeas  corpus  by  the 
federal  courts  on  the  ground  that  the 
indictment  is  invalid,  or  that  petition- 
er was  not  a  fugitive  from  justice,  un- 
til such  questions  have  been  first  pass- 
ed on  by  the  state  court.  Ex  parte 
Whitten  (C.  C.  1895)  67  Fed.  230. 

A  petition  for  a  writ  of  habeas  cor- 
pus, which  shows  on  its  face  that  the 
petitioner,  since  his  extradition  from 
another  state,  has  been  confined  in  a 
penitentiary  for  five  years  upon  no 
other  process  of  commitment  than  the 
Governor's  warrant,  states  a  case  of 
deprivation  of  rights  under  the  Consti- 
tution of  the  United  States,  which  au- 
thorizes and  requires  a  federal  court  to 
take  jurisdiction.  Ex  parte  Moebus 
(C.  C.  1905)  137  Fed.  154. 

Petitioner,  having  been  extradited, 
was  placed  on  trial  under  the  extradi- 
tion indictment,  and,  having  become  a 
witness  in  bis  own  behalf,  after  dis- 
agreement of  the  jury  and  before  the 
case  was  finally  disposed  of  was  again 
indicted  for  perjury  alleged  to  have 
been  committed  on  his  former  trial, 
and  was  convicted.  He  appealed  to  the 
state  Court  of  Appeal,  and  applied  to 
the  state  Supreme  Court  for  discharge 
on  habeas  corpus,  challenging  the  state 
court's  jurisdiction  to  try  him  for  any 
other  offense  than  that  for  which  he 
was  extradited,  until  he  had  been  either 
convicted  and  served  his  sentence  and 
had  a  reasonable  time  to  return  to  his 
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asylum  country,  or  had  been  acquitted 
and  had  a  like  opportunity.  This  writ 
was  denied,  and  a  writ  of  error  allow- 
ed for  review  by  the  Supreme  Court 
of  the  United  States.  Held  that,  p'end- 
ing  the  determination  of  such  writ  of 
error,  he  was  not  entitled  to  a  dis- 
charge on  habeas  corpus  issued  out  of 
the  federal  Circuit  Court  Ex  parte 
Collins  (C.  C.  1907)  154  Fed.  980. 

Habeas  corpus  will  not  issue  from  a 
federal  court  to  release  one  held  for 
trial  in  a  state  court,  either  on  the 
ground  that  he  was  illegally  seized  in 
another  state,  or  that  he  was  charged 
with  a  different  crime  than  that  for 
which  he  was  extradited.  U.  S.  v. 
Johnson  (D.  O.  1878)  Fed.  Cas.  No. 
15,487. 

The  state  courts  have  concurrent  ju- 
risdiction with  the  United  States  courts 
in  cases  where  a  person  is  illegally 
tried  for  another  offense  than  that  for 
which  he  was  extradited,  and  where 
there  is  no  reason  to  doubt  tfie  inten- 
tion of  the  state  court  to  respect  the 
provisions  of  an  extradition  treaty,  the 
United  States  court  will  not  release  the 
accused  on  habeas  corpus.  Ex  parte 
Coy  (D.  C.  1887)  32  Fed.  911. 

Where  an  indicted  person,  who  has 
escaped  to  Canada,  and  against  whom  an 
extradition  warrant  has  been  issued, 
returns  to  this  country  voluntarily,  im- 
der  an  agreement  that  he  shall  only  be 
tried  for  the  offense  for  which  he  has 
been  indicted,  an  application  for  the 
release  of  such  person  on  habeas  cor- 
pus, because  not  tried  for  an  extradit- 
able offense,  does  not  raise  any  ques- 
tion under  the  constitution,  treaties,  or 
laws  of  the  United  States.  In  re  Cross 
(D.  C.  1890)  43  Fed.  517. 

43.  Officers  or  others  acting  under 
federal  authority— Officers  or  others  in 
custody^— A  deputy  United  States  mar- 
shal, arrested  for  carrying  a  concealed 
weapon  outside  of  his  district  as  he  was 
about  to  pursue  a  person  for  whom  he 
had  a  warrant,  was  not  in  custody  with- 
in the  meaning  of  this  section,  so  as  to 
be  entitled  to  release  on  habeas  corpus. 
Walker  v.  Lea  (C.  C.  1891)  47  Fed.  645, 
648. 

A  federal  court  cannot  release  by 
habeas  corpus  a  United  States  marshal 
held  in  custody  under  state  process  on 
the  charge  of  kidnapping  and  carrying 
into  Mexico  a  person  named,  though 
the  marshal  claimed  to  have  been  exe- 
cuting the  law  against  the  immigration 
of  Chinese;  for  there  is  no  law  of  the 
United  States  which  would  authorize 
such  an  act.  In  re  Marsh  (D.  C.  1892) 
51  Fed.  277. 

A  United  States  deputy  marshal,  ar- 
rested on  a  charge  of  murder  committed 
by  killing  a  person  while  attempting  to 
execute  a  warrant  of  arrest  issued  by 
a  federal  court,  the  killing  being  neces- 
sary either  in  self-defense  or  for  the 
purpose  of  executing  the  warrant,  is  in 
custody  for  an  act  done  in  pursuance 
of  a  law  of  the  United  States.    Kelly  y. 
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State  of  Georgia  (D.  C.  1895)  68  Fed. 
652. 

44.  —  Detention  by  state  authori- 
tlesw— See  notes  under  18  ante  and  54 
et  seq.  post;  also  notes  under  subd.  V 
post  this  section. 

A  person  under  arrest  by  state  of- 
ficers for  an  act  done  under  process 
of  a  federal  court  or  in  executing  t 
federal  law  may  be  discharged  on  ha- 
beas corpus.  Anderson  v.  Elliott  (1900) 
101  Fed.  609,  41  C.  C.  A.  521;  State  of 
West  Virginia  v.  Laing  (1904)  133  Fed. 
887,  66  C.  C.  A.- 617;  Ex  parte  Jenkins 
(C.  C.  1853)  Fed.  Cas.  No.  7^9;  Er 
parte  Robinson  (C.  0.  1855)  Fed.  Cas. 
No.  11,935;  U.  S.  v.  Harris  (C.  C.  1872) 
Fed.  Cas.  No.  15,313;  Case  of  Electonl 
College  (C.  C.  1876)  Fed.  Cas.  No.  i- 
336;  In  re  BuU  (C.  C.  1877)  Fed.  C3as. 
No.  2,119;  In  re  Neagle  (C.  C.  1889) 
39  Fed.  833,  5  L.  B.  A.  78  (judgment 
affirmed  Cunningham  v.  Neagle  [181)0] 
10  Sup.  Ct.  658,  135  U.  S.  1,  34  L.  Ed. 
55);  U.  S.  V.  FuUhart  (C.  C.  1891)  47 
Fed.  802;  In  re  Anderson  (C.  0.  1809) 
94  Fed.  487;  In  re  Laing  (C.  C.  19a3) 
127  Fed.  213;  In  re  McDonald  (D.  0. 
1861)  Fed.  Cas.  No.  8,751;  Ex  parte 
Thompson  (D.  C.  1876)  Fed.  Caa.  Ko. 
13,934;  Ramsey  v.  Jailer  of  Warren 
County  (D.  C.  1879)  Fed.  Cas.  No.  11,- 
547;  In  re  Lee  (D.  C.  1891)  46  Fed. 
59,  61;  U.  S.  V.  Lipsett  (P.  0.  1907) 
156  Fed.  65. 

When  a  writ  of  habeas  corpus  is 
served  on  a  marshal  or  other  person 
having  a  prisoner  in  custody  under  fed- 
eral authority,  it  is  his  duty,  by  a  prop- 
er return,  to  make  known  to  the  state 
judge  or  court  the  authority  by  which 
he  holds  him,  but  at  the  same  time  it 
is  his  duty,  not  to  obey  the  process  of 
the  state  authority,  but  to  obey  and  ex- 
ecute the  process  of  the  United  States. 
Ableman  v.  Booth  (1858)  62  U.  S.  (21 
How.)  506,  16  L.  Ed.  169. 

Judiciary  Act  1789,  §  14,  gave  the 
United  States  power  to  issue  writ  of 
habeas  corpus  in  cases  of  prisoners  in 
jail,  in  custody  under  color  of  the  au- 
thority of  the  United  States,  or  com- 
mitted for  trial  before  some  court  of 
the  United  States.  By  the  statute  of 
1833,  the  writ  was  extended  to  prison- 
ers under  any  authority,  state  or  na- 
tional, for  any  act  done  or  omitted  in 
pursuance  of  the  laws  of  the  United 
States,  or  any  decree  of  any  judge  or 
court  of  the  United  States.  Held,  that 
where  an  officer  in  the  army  refused 
to  discharge  a  recruit,  under  the  order 
of  a  state  court,  because  of  the  alleged 
invalidity  of  his  enlistment,  and  was 
committed  by  the  state  court  for  con- 
tempt, he  was  entitled  to  be  discharged 
by  the  United  States  court,  under  the 
act  of  1833.  Ex  parte  Yerger  (1«68) 
75  U.  S.  (8  Wall.)  85,  19  L.  Ed.  332. 

Where  an  officer  of  election,  at  an 
election  for  a  representative  to  con- 
gress, was  convicted  of  s  misdemeanor, 
under  R.  S.  §  5515,  a  justice  of  the 
supreme  court  had  jurisdiction  to  die- 
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charge  defendant  from  imprlBonment 
on  an  application  of  habeas  corpus.  Ex 
parte  Clarke  (1879)  100  U.  S.  899,  25 
L.  Ed.  715. 

Where  a  federal  officer  is  arrested  by 
state  authorities  for  the  violation  of  a 
state  statute  while  acting  in  pursuance 
of  a  valid  federal  authority  in  the  per- 
formance of  his  duties,  the  federal 
courts  have  jurisdiction  to  order  his 
release  on  habeas  corpus.  State  of 
Ohio  V.  Thomas  (1809)  19  Sup.  Ct.  453, 
173  U.  S.  276,  43  L.  Ed.  099,  affirming 
order  In  re  Thomas  (1898)  87  Fed. 
453.  31  C.  C.  A.  80. 

The  detention  in  prison  by  state  au- 
thorities of  an  officer  of  the  revenue 
service  of  the  United  States  whose 
presence  at  his  post  of  duty  is  impor- 
tant to  the  public  interests  presents 
such  a  case  of  urgency  as  will  warrant 
the  interference  by  writ  of  habeas  cor- 
pus from  a  federal  court,  even  before 
final  action  by  the  state  court,  to  deter- 
mine whether  or  not  the  imprisonment 
is  in  violation  of  the  constitution  or 
laws  of  the  United  States.  Boske  v. 
Comingore  (1900)  20  Sup.  Ct.  701,  177 
U.  S.  459,  44  L.  Ed.  846,  affirming  judg- 
ment In  re  Comingore  (D.  C.  1899)  96 
Fed.  552. 

Relief  by  habeas  corpus  is  properly 
refused  in  a  federal  Circuit  (Jourt  to 
persons  in  the  military  service  of  the 
United  States,  held  in  the  custody  of 
state  authorities  to  answer  to  a  charge 
of  homicide  which  is  asserted  by  them 
to  have  been  committed  in  the  discharge 
of  their  duty,  under  the  federal  Con- 
stitution and  laws,  to  apprehend  the 
deceased  for  a  larceny  of  property  from 
a  federal  arsenal,  where  there  is  con- 
flicting evidence  on  the  question  wheth- 
er or  not  the  deceased  had  surrendered 
before  the  fatal  shot  was  fired.  U.  S. 
T.  Lewis  (1906)  26  Sup.  Ct  229,  200 
U.  S.  1,  50  L.  Ed.  343,  affirming  order 
(C.  C.  1904)  129  Fed.  823. 

A  railway  ticket  agent,  acting  under 
and  in  obedience  to  an  order  of  a  fed- 
eral circuit  court,  enjoining,  as  being 
repugnant  to  the  Federal  Constitution, 
the  enforcement  by  the  State  Corpora- 
tion Commission  and  the  Attorney  Gen- 
eral of  state  legislation  reducing  rates, 
is  entitled,  to  his  discharge  on  habeas 
corpus,  from  imprisonment  under  a 
conviction  in  a  state  court  for  disobey- 
ing such  legislation.  Hunter  v.  Wood 
(1908)  28  Sup.  Ct  472,  209  U.  S.  205, 
52  L.  Ed.  747,  affirming  order  Ex  parte 
Wood  (C.  C.  1907)  155  Fed.  190. 

The  arrest,  under  state  authority,  of 
federal  officers  or  other  persons  for  acts 
lawfully  done  in  discharge  of  their  du- 
ties under  federal  laws,  presents  a  case 
of  urgency,  which  warrants  a  discharge 
of  the  prisoner  on  habeas  corpus  with- 
out remitting  him  to  the  slower  rem- 
edy of  an  appeal  to  the  United  States 
supreme  court  Campbell  v,  Waite 
(1898)  88  Fed.  102,  31  C.  C.  A.  403, 
affirming  order  In  re  Waite  (D.  O. 
1897)  81  Fed.  369. 


The  writ  will  issue  by  a  federal  judge 
where  a  marshal  is  imprisoned  under  a 
state  court  process  for  not  producing 
persons  on  a  writ  issued  by  such  judge, 
and  he  will  be  discharged  where  it  ap- 
pears that  such  persons  were  legally 
in  his  custody,  pursuant  to  the  provi- 
sions of  an  act  of  congress.  Ex  parte 
Robinson  (C.  C.  1856)  Fed.  Cas.  No. 
11,934. 

Where  an  internal  revenue  officer  is 
held  under  an  indictment  in  a  state 
court  for  an  offense  committed  under 
color  of  the  laws  of  United  States,  a 
petition  for  a  writ  must  be  brought  un- 
der the  seventh  section  of  the  act  of 
March  2,  1833.  Ex  parte  Carson  (C.  O. 
1873)  Fed.  Cas.  No.  2,459.     • 

Where,  on  habeas  corpus  to  procure 
the  discharge  of  a  federal  officer  ar- 
rested by  state  authorities  for  malicious 
shooting,  the  evidence  does  not  show 
that  the  shooting  was  done  to  enable 
him  to  execute  a  federal  process  in  his 
hands,  he  will  be  remanded  into  cus- 
tody. In  re  U.  S.  (C.  C.  1877)  Fed. 
Cas.  No.  14,412. 

Federal  courts  have  jurisdiction  to 
release  on  habeas  corpus  an  officer  of 
the  United  States  held  in  custody  for 
an  act  done  or  omitted  under  authority 
Vested  in  him  by  the  laws  of  the  United 
States,  though  there  was  no  act  of 
Congress  covering  the  particular  case. 
In  re  Leaken  (C.  C.  1905)  137  Fed. 
680. 

A  marshal  should  obey  a  writ  of  ha- 
beas corpus  issued  by  a  state  court  in 
good  faith  to  a  state  officer,  requiring 
the  marshal  to  bring  before  the  state 
court  a  prisoner  in  his  charge,  with  the 
cause  of  detention,  as  he  does  not 
thereby  part  with  the  custody  of  the 
prisoner.  Ex  parte  Sifford  (D.  C.  1857) 
Fed.  Cas.  No.  12,848. 

An  officer  of  the  United  States  army, 
imprisoned  for  contempt  in  failing  to 
make  a  sworn  return  to  a  writ  of  ha- 
beas corpus  issued  by  a  state  court  to 
produce  an  enlibted  soldier,  may  be  re- 
leased on  habeas  corpus  issued  bv  a 
federal  court  In  re  NeiU  (D.  C.  1871) 
Fed.  Cas.  No.  10,089. 

A  soldier  in  the  regular  sei-vice,  con- 
victed in  a  state  court,  and  sent  to  state 
prison,  for  murder,  in  firing  upon  and 
killing  a  bushwhacker  while  acting  un- 
der orders  of  his  superior  officer,  will 
be  discharged  on  habeas  corpus  issued 
by  a  federal  court  In  re  Hurst  (D.  C. 
1879)   Fed.  Cas.  No.  6,926. 

A  federal  court  has  jurisdiction  where 
the  petition  alleges  illegal  restraint  un- 
der color  of  federal  authority,  although 
certiorari  proceedings  are  pending  in  a 
state  court  to  review  a  decision  dismiss- 
ing a  writ  of  habeas  corpus  issued  on 
the  prisoner's  petition.  In  re  Leary 
(D.  C.  1879)  Fed.  Cas.  No.  8,162. 

Where  a  United  States  marshal  is  ar- 
rested under  state  authority  on  charge 
of  forgery,  the  fact  that  at  time  of  his 
arrest  he  was  on  his  way  to  serve 
process  issued  by  a  United  States  com- 
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missioner  is  not  ground  of  relief  under 
this  section.  In  re  Miller  (D.  G.  1890) 
42  Fed.  307,  308. 

On  petition  for  a  writ  of  habeas  cor- 
pus to  release  a  United  States  mar- 
shal from  custody  under  state  process, 
the  court  cannot  inquire  into  the  truth 
or  justice  of  the  charges  against  him, 
but  is  limited  to  the  question  whether 
his  alleged  unlawful  acts  were  done  in 
pursuance  of  a  law  of  the  United  States. 
In  re  Marsh  (D.  C.  1892)  51  Fed.  277. 

Where  deputy  marshals  are  impris- 
oned by  state  authorities  on  a  charge 
of  murder,  based  on  the  killing  of  a 
person  while  resisting  arrest  on  process 
from  a  federal  court,  the  latter  court 
has  jurisdiction  to  issue  a  writ  of  ha- 
beas corpus,  and,  on  the  return,  to 
summarily  hear  evidence  and  finally  dis- 
pose of  the  charges  against  such  depu- 
ties. It  is  immaterial  that  there  is  no 
provision  for  trial  by  jury  in  habeas 
corpus  proceedings,  for  the  right  of 
jury  trial  is  the  right  of  accused,  and 
not  of  the  government.  Kelly  v.  State 
of  Georgia  (D.  C.  1895)  68  Fed.  652. 

The  federal  courts  have  jurisdiction 
to  issue  the  writ  for  the  purpose  of  re- 
leasing a  deputy  revenue  collector  from 
imprisonment  for  alleged  contempt  of 
a  state  court  in  refusing  to  testify  to 
the  contents  of  the  records  of  the  in- 
ternal revenue  office.  In  re  Huttman 
(D.  C.  1895)  70  Fed.  699. 

Federal  courts  have  authority  on  ha- 
beas corpus  to  inquire  into  the  guilt  or 
innocence  of  persons  committed  on 
preliminary  examination  by  a  state  tri- 
bunal on  a  criminal  charge  for  acts 
done  in  the  service  of  the  United  States, 
so  far  as  to  determine  whether  the  acts 
were  done  wantonly  and  with  criminal 
intent.  In  re  Lewis  (D.  C.  1897)  83 
Fed.  159. 

Petitioner,  acting  as  a  police  officer 
of  a  city,  and  claiming  to  be  such,  with 
a  posse,  attempted  to  arrest  a  deserter 
from  the  United  States  army  under 
authority  of  Act  Oct  1, 1890,  as  amend- 
ed by  Act  June  18,  1898,  post,  §  2297, 
which  provides  that  it  shall  be  lawful 
for  any  civil  officer  having  authority 
under  the  laws  of  any  state  to  arrest 
offenders  to  summarily  arrest  a  deserter 
from  the  military  service  of  the  United 
States,  and  deliver  him  into  the  cus- 
tody of  the  military  authority.  The 
deserter,  attempting  to  escape  arrest, 
was  fired  upon  and  wounded  by  one  of 
the  posse,  and  petitioner  was  indicted 
and  held  in  custody  by  the  state  author- 
ities for  such  shooting.  He  petitioned 
a  federal  court,  and  obtained  a  writ  of 
habeas  corpus  on  the  ground  that  the 
act  for  which  he  was  held  was  one  done 
in  pursuance  of  a  law  of  the  United 
States.  Held,  that  the  question  wheth- 
er the  law  authorized  the  shooting  in 
making  the  arrest  being  a  doubtful  one, 
and  the  evidence  being  inconclusive  as 
to  whether  there  was  reasonable  ground 
to  believe  it  necessary  to  prevent  the 
escape,  and  also  as  to  whether  peti- 
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tioner  was  a  police  officer,  either  de 
jure  or  de  facto,  the  court  would  not 
discharge  him,  but  would  leave  him  to 
present  his  defense  under  the  federal 
law  to  the  state  court.  In  re  Matthews 
(D.  C.  1902)  122  Fed.  248. 

Where  an  officer  of  the  Internal  Rev- 
enue Department  is  imprisoned  for  con- 
tempt for  a  refusal  to  testify  in  a  state 
court  or  before  a  grand  jury  with  re- 
spect to  facts  leanied  by  him  in  his  offi- 
cial capacity  which  he  is  prohibited 
from  divulging  by  the  regulations  of  the 
department,  the  case  is  one  of  urgency, 
in  which  a  federal  court  is  not  required 
to  await  the  final  action  of  the  state 
courts,  but  should  discharge  the  pris- 
oner on  a  writ  of  habeas  corpus.  Ste- 
gall  V.  Thurman  (D.  C.  1910)  175  Fed. 
813. 

III.  CUSTODY  UNDER  INDICT- 
MENTS, PROCESS  OF  COURTS, 
AND  DECISIONS  OR  ORDERS  OF 
COMMISSIONERS 

See,  also,  notes  under  12  and  36,  ante, 
this  section. 

As  to  custody  under  state  authority, 
see,  also,  54  et  seq.,  subd.  IV,  post,  this 
section. 

45.  Indictments  or  Infomntions.— 
Unless  under  extraordinary  circum- 
stances, a  United  States  court  should 
not  interfere  with  the  state's  custody 
of  a  prisoner  under  indictment  in  its 
courts  by  habeas  corpus,  as  the  uncon- 
stitutionality of  the  statute  on  which 
the  indictment  was  based  can  be  raised 
and  determined  in  defense,  subject  to 
review  by  the  supreme  court.  Fitts  v. 
McGhee  (1899)  19  Sup.  Ct.  269,  275. 
172  U.  S.  516,  43  L.  Ed.  535;  Ex  parte 
RoyaU  (1886)  6  Sup.  Ct.  734,  117  U. 
S.  241,  29  L.  Ed.  868;  New  York  v. 
Eno  (1894)  15  Sup.  Ct.  30,  155  U.  & 
89,  39  L.  Ed.  80;  Whit  ten  v.  Tomlin- 
sen  (1895)  16  Sup.  Ct  297,  100  U.  & 
231,  40  L.  Ed.  406;  Baker  v.  Grice 
(1898)  18  Sup.  Ct.  323,  169  U.  S,  28i, 
42  L.  Ed.  748. 

A  prisoner  In  the  custody  of  a  state 
court  of  competent  jurisdiction,  not  il- 
legally asserted,  cannot  be  taken  from 
that  jurisdiction  and  discharged  on  ha- 
beas corpus  issued  by  a  court  of  the 
United  States,  simply  because  he  has  a 
defense  growing  out  of  a  provision  of 
the  constitution  of  the  United  States. 
The  right  of  the  prisoner  to  a  dis- 
charge depends  alone  upon  the  suffi- 
ciency of  his  defense  to  the  informa- 
tion under  which  he  is  held,  and  wheth- 
er this  is  sufficient  or  not  is  for  the 
court  which  tries  him  to  determine. 
Ex  parte  Crouch  (1884)  112  U.  a  178, 
5  Sup.  Ct  96,  28  L.  Ed.  690. 

The  including  in  one  indictment  of 
illegal  voting  for  presidential  electors 
and  for  members  of  congress,  the  tat- 
ter offense  being  within  the  jurisdic- 
tion of  the  federal  courts,  does  not  af- 
fect the  jurisdiction  of  the  state  coort, 
and  cannot  be  taken  advantage  of  oo 
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habeas  corpus.  In  re  Green  (1889) 
134  U.  S.  377,  10  Sup.  Ct.  586,  33  L. 
Ed.  951. 

The  facts  that  the  indictment  lacked 
the  words' "A  true  biU,"  and  was  found 
by  the  grand  jury  by  mistake  and  mis- 
conception, afford  no  ground  for  inter- 
position by  the  federal  courts  by  writ 
of  habeas  corpus.  Whitten  v.  Tomlin- 
son  (1895)  160  U.  S.  231,  16  Sup.  Ct. 
297,  40  L.  Ed.  406. 

The  sufficiency  of  an  indictment  found 
in  a  federal  District  Court  and  removed 
to  a  circuit  court  cannot,  in  the  ab- 
sence of  exceptional  circumstances,  be 
tested  by  habeas  corpus  in  the  latter 
court,  on  the  application  of  the  ac- 
cused, who  is  in  custody  under  a  capias 
issued  on  the  indictment,  made  before 
he  has  been  compelled  to  take  any  step 
in  the  cause.  Riggins  v.  U.  S.  (1905) 
26  Sup.  Ct.  147,  199  U.  S.  547,  50  L. 
Ed.  303,  reversed  order  Ex  parte  Rig- 
gins  (C.  C.  1904)  134  Fed.  404. 

One  good  count  in  an  indictment  un- 
,der  which  a  trial  might  be  had  in  the 
federal  district  to  which  a  removal  un- 
der R.  S.  §  1014,  post,  §  1674,  is 
sought,  is  enough  lo  support  an  order 
for  such  removal  in  a  habeas  corpus 
proceeding.  Price  v.  Henkel  (1910)  30 
Sup.  Ct.  257,  259,  216  U.  S.  488,  54 
L.  Ed.  581. 

On  habeas  corpus  to  release  a  per- 
son held  under  a  warrant  of  a  United 
States  commissioner  to  await  an  order 
of  the  district  judge  for  his  removal  to 
another  district  to  answer  an  indict- 
ment, the  circuit  court  should  examine 
the  indictment  to  ascertain  whether  it 
charges  any  offense  against  the  United 
States,  or  whether  the  offense  comes 
within  the  jurisdiction  of  the  court  in 
which  the  indictment  is  pending.  In  re 
Greene  (C.  C.  1892)  52  Fed.  104. 

The  question  whether  an  indictment 
was  properly  framed  under  a  state  law, 
and  whether  the  acts  charged  therein 
constituted  the  crime  under  the  state 
statute  for  which  defendant  was  con- 
victed, cannot  be  raised  in  the  federal 
court  on  petition  for  a  writ  of  habeas 
corpus.  In  re  Welch  (C.  C.  1893)  57 
Fed.  576. 

Where  a  writ  of  replevin  from  a  fed- 
eral court  was  fraudulently  obtained 
with  the  purpose  of  carrying  off  prop- 
erty, and  the  party  is  indicted  for  lar- 
ceny therein,  the  federal  court  will  not 
discharge  him  on  habeas  corpus.  Ex 
parte  Thompson  (D.  C.  1876)  Fed. 
Cas.  No.  13,934. 

Proceedings  on  habeas  corpus  in  a 
federal  court  will  be  quashed  where  it 
appears  that  the  prisoner  is  confined 
upon  a  regular  charge  and  commitment, 
after  examination  duly  had  by  a  court 
of  competent  jurisdiction,  for  a  crim- 
inal offense  exclusively  cognizable  in 
the  state  court,  and  that  the  prisoner 
is  not  restrained  of  his  liberty  without 
due  process  of  law.  In  re  Taylor  (D. 
a  1879)  Fed.  Cas.  No.  13,774. 

Where  a  prisoner  is  held  to  answer 


an  indictment,  he  will  not  be  discharg- 
ed on  habeas  corpus,  for  insufficiency 
of  the  indictment,  unless  it  affirmative- 
ly appears  that  the  facts  of  the  case 
cannot,  under  any  possible  statement  of 
them,  constitute  a  crime,  and,  further, 
that  there  are  special  circumstances, 
requiring  earlier  judicial  action  than 
can  be  had,  by  demurrer  or  otherwise, 
through  the  ordinary  course  of  proce- 
dure in  defending  against  the  indict- 
ment. In  re  Hacker  (D.  C.  1896)  73 
Fed.  464. 

46.  Process  of  courts.— A  Circuit  or 
District  Court  or  judge  may  on  habeas 
corpus  inquire  into  cause  of  restraint 
of  one  held  under  process  of  a  state 
court  and  to  discharge  him  if  he  is  held 
in  violation  of  the  Constitution  or  laws* 
of  the  United  States.  Ex  parte  Royall 
(1886)  117  U.  S.  241,  6  kSup.  Ct.  734, 
29  L.  Ed.  868;  Ex  parte  Roach  (D.  C. 
1908)  166  Fed.  344. 

Where  a  person  is  in  custody  under 
process  from  a  state  court  of  original 
jurisdiction  for  an  alleged  offense 
against  the  state  laws,  and  it  is  claim- 
ed that  he  is  restrained  of  his  liberty 
in  violation  of  the  United  States  con- 
stitution, the  circuit  court  has  a  discre- 
tion whether  it  will  discharge  him  upon 
habeas  corpus  in  advance  of  his  trial 
in  the  state  court  Whitten  v.  Tomlin- 
son  (1895)  160  U.  S.  231,  16  Sup.  Ct. 
297,  40  L.  Ed.  406. 

Habeas  corpus,  being  an  extraordi- 
nary remedy,  will  not  issue  on  behalf 
of  a  person  imprisoned  in  default  of 
payment  of  a  small  fine  for  disobeying 
a  preliminary  injunction  granted  by  a 
federal  Circuit  Court,  restraining  the 
enforcement  of  a  judgment  of  a  state 
court,  to  inquire  into  the  jurisdiction 
to  grant  the  injunction,  where  the  bill 
alleges  facts  which  show  a  total  want 
of  jurisdiction  in  the  state  court,  and 
implies,  at  least,  that  a  fictitious  serv- 
ice was  made  with  deliberate  fraud, 
and  the  writ  is  confessedly  sought  in 
order  to  obtain  a  summary  disposition 
of  the  cause  instead  of  awaiting  the  re- 
sult of  a  trial  in  the  regular  way.  Ex 
parte  Simon  (1908)  28  Sup.  Ct.  238, 
208  U.  S.  144,  52  L.  Ed.  429. 

Except  under  unusual  and  extraordi- 
nary circumstances,  a  federal  court  will 
not  issue  a  writ  of  habeas  corpus  for 
the  release  of  a  person  held  under  pro- 
cess issued  by  a  state  court  in  a  civil 
case,  on  the  ground  that  such  court 
was  without  jurisdiction  in  the  particu- 
lar suit,  where  it  has  jurisdiction  over 
such  suits  in  general.  Mackenzie  v, 
Barrett  (1906)  144  Fed.  954,  76  C.  C. 
A.  8. 

The  federal  circuit  court  cannot  issue 
the  writ  for  the  purpos*  of  surrender- 
ing, in  discharge  of  baU,  a  principal 
confined  merely  under  process  of  a 
state  court,  but  in  such  case  the  court 
may  respite  the  recognizance.  U.  S.  v. 
French  (C.  C.  1812)  Fed.  Cas.  No.  15,- 
165. 

A  federal  court  or  judge  cannot  dis- 
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charge  a  person  in  custody  under  pro- 
cess for  contempt  issued  by  a  state 
court  in  a  suit  pending  therein,  though, 
under  the  acts  of  congress,  the  state 
court  has  no  jurisdiction  of  the  sub- 
ject-matter. Ex  parte  Forbes  (O.  O. 
1870)  Fed.  Oas.  No.  4,921. 

A  person  arrested  by  state  authori- 
ties charged  with  the  commission  of  a 
crime  will  not  be  discharged  from  cus- 
tody by  a  federal  court  on  habeas  cor- 
pus, on  the  ground  that  the  offense  is 
charged  to  have  been  committed  with- 
in the  limits  of  grounds  ceded  as  a  sol- 
diers' home,  and  over  which  the  United 
States  has  exclusive  jurisdiction.  In 
re  Bradley  (0.  0.  1898)  96  Fed.  969. 

Where  a  United  States  marshal  is 
nrrested,  imder  state  authority,  on 
charge  of  forgery,  the  fact  that  at  the 
time  of  his  arrest  he  was  on  his  way 
to  serve  process  issued  by  a  United 
States  commissioner  does  not  oust  the 
state  authorities  of  jurisdiction,  where 
it  does  not  appear  that  he  was  arrested 
for  any  act  done  in  pursuance  of  federal 
authority,  or  with  the  intent  to  inter- 
fere with  the  service  of  the  process  in 
his  hands.  In  re  Miller  (D.  G.  1890) 
42  Fed.  307. 

Federal  courts  will  proceed  with 
great  caution  upon  application  for  writs 
of  habeas  corpus  in  behalf  o^  a  per- 
son imprisoned  under  process  of  the 
state  courts,  and,  when  practicable, 
will  investigate  the  questions  raised 
before  issuing  the  writ.  In  re  Jordan 
(D.  C.  1892)  49  Fed.  238. 

Where  a  person,  under  bail  to  answer 
an  indictment  in  a  federal  court,  is  ar- 
rested on  state  process  for  a  crime 
against  the  state,  his  confinement  there- 
under is  not  in  violation  of  any  law  of 
the  United  States,  and  he  is  not  en- 
titled, as  a  matter  of  personal  right, 
or  at  the  instance  of  his  sureties,  to  be 
released  on  habeas  corpus,  and  placed 
in  the  custody  of  the  marshal  If  the 
federal  authorities  do  not  insist  upon 
the  prior  jurisdiction  of  the  federal 
court,  the  accused  and  his  sureties  have 
no  right  to  complain.  In  re  Fox  (D.  O. 
1892)  51  Fed.  427. 

Cases  in  which  habeas  corpus  will  be 
issued  in  the  first  instance  before  trial 
by  the  federal  courts  to  review  the 
validity  of  a  person's  restraint  of  liber- 
ty under  a  state  writ  stated.  Ex  parte 
Bartiett  (D.  C.  1912)  197  Fed.  98. 

47.  Effect  of  pendency  of  proceedings 
In  state  courts.— Except  in  peculiar  and 
urgent  cases,  the  United  States  courts 
will  not  discharge  the  prisoner  by 
habeas  corpus  in  advance  of  the  final 
determination  of  his  case  in  the  state 
courts,  and,  even  after  such  determina- 
tion, will  generally  leave  the  petitioner 
to  the  usual  and  orderly  course  of  prQ- 
ceeding  by  writ  of  error  from  the 
United  States  supreme  court.  Whitten 
V.  Tomlinson  (181)5)  160  U.  S.  231,  16 
Sup.  Ct.  207,  40  L.  Ed.  406;  Baker  v. 
Grice    (1898)    18    Sup.    Ct   323,  325, 

(2112) 


169  U.  S.  284,  42  L.  Ed.  748;  Tinsley 
V.  Anderson  (1898)  18  Sup.  Ct  805. 171 
U.  S.  101,  43  L.  Ed.  91;  In  re  Huse 
(1897)  79  Fed.  305,  25  C.  C.  A.  1;  In 
re  Alexander  (C.  €.  1898)  84  Fed.  633; 
In  re  Anderson  (C.  C.  1899)  94  Fed. 
487,  489;  In  re  Wyman  (D.  C.  1904) 
132  Fed.  708;  Ex  parte  Roach  (D.  a 
1908)  166  Fed.  344. 

A  prisoner  in  the  custody  of  a  state 
court  of  competent  jurisdiction,  not 
illegally  asserted,  cannot  be  taken  from 
that  jurisdiction  and  discharged  on 
habeas  corpus  issued  by  a  court  of  the 
United  States,  simply  because  he  has  a 
defense  growing  out  of  a  provision  of 
the  constitution  of  the  United  States. 
The  right  of  the  prisoner  to  a  discharge 
depends  alone  upon  the  sufficiency  of 
his  defense  to  the  information  under 
which  he  is  held,  and  whether  this  is 
sufficient  or  not  is  for  the  court  which 
tries  him  to  determine.  Ex  parte 
Crouch  (1884)  112  U.  S.  178,  5  Sup. 
Ct  96,  28  h,  Ed.  690. 

The  question  of  how  far  the  forcible- 
seizure,  without  regard  to  extradition 
treaties,  of  a  person  in  a  foreign  coun- 
try, charged  with  an  offense  against 
state  laws,  would  avail  the  prisoner 
thus  forcibly  brought  within  the  state's 
jurisdiction  in  resisting  trial,  is  one 
wholly  subject  to  the  decision  of  the 
state  courts,  and  in  which  the  federal 
courts  have  no  right  to  interfere.  Ker 
V.  Illinois  (1886)  119  U.  S.  436,  7  Sup. 
Ct  225,  30  L.  Ed.  421. 

Where  the  prisoner  is  held  under  a 
state  proceeding  in  aid  of  a  prosecution 
for  violation  of  state  laws,  the  courts 
of  the  United  States  may  exercise  a 
discretion  in  determining  the  question 
of  discharge.  lasigi  v.  Van  De  Carr 
(1897)  17  Sup.  Ct  595,  166  U.  S.  391. 
41  L.  Ed.  1045. 

The  federal  courts  will  not  Interfere 
by  habeas  corpus  with  a  state  in  the  ad- 
ministration of  its  criminal  law  unless 
fundamental  rights  specially  secured 
by  the  federal  Constitution  are  invaded. 
Rogers  v.  Peck  (1005)  26  Sup.  Ct  87, 
199  U.  S.  426,  50  L.  Ed.  256,  affirming 
order  Ex  parte  Rogers  (D.  O.  1905) 
138  Fed.  961. 

Where  a  debtor  was  arrested  on  pro- 
cess issuing  from  a  state  court  on  a 
charge  of  having  violated  a  penal  stat- 
ute of  the  state  against  fraudulent  in- 
solvency, and  afterwards,  on  petition  of 
his  creditors  in  the  proper  federal 
court,  was  adjudged  bankrupt,  and  the 
state  court,  on  hearing,  then  commit- 
ted him  for  trial,  and  he  thereupon  ap- 
plied to  the  United  States  circuit  court 
for  his  release  on  habeas  corpus,  on 
the  ground  that  the  state  statute  was 
superseded  by  the  bankruptcy  law,  held, 
that  the  state  courts  were  competent 
to  decide  the  federal  question  thus  rais- 
ed, and  that,  no  circumstances  of  spe- 
cial urgency  being  shown,  the  federal 
courts  should  not  assume  its  deter- 
mination until  the  prisoner  had  exhaust- 
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ed  his  remedy  in  the  state  conrts.  U. 
S.  V.  McAleese  (1809)  98  Fed.  656,  35 
C.  C.  A.  529. 

Where  a  proceeding  had  been  brought 
in  a  state  court  of  competent  jurisdic- 
tion, between  citizens  of  different 
states,  to  determine  the  sanity  of  an 
alleged  insane  person,  and  the  right 
to  custody  thereof,  the  federal  court, 
pending  determination  of  such  proceed- 
ing, will  not  review  the 'right  to  the 
custody  of  such  incompetent  on  a  writ 
of  habeas  corpus  alleging  that  he  is 
restrained  of  his  liberty  without  due 
process  of  law.  Hoadley  v.  Chase 
(1903)  129  Fed.  1005,  64  C.  C.  A.  319. 
affirming  decree  Id.  (C.  C.  1904)  126 
Fed.  818. 

In  a  murder  trial  in  a  state  court  the 
fact  that  the  jury,  while  having  the 
case  under  consideration,  went  in  a 
body  to  an  adjoining  state,  and  visited 
various  places  there,  did  not  terminate 
their  official  character,  or  dissolve  their 
relation  to  the  court,  so  as  to  deprive 
them  of  jurisdiction  to  determine  the 
case,  and,  if  their  action  constituted 
misconduct,  it  was  a  matter  requiring 
explanation  to  the  trial  court,  and  af- 
forded no  ground  for  interference  by  a 
federal  court  by  writ  of  habeas  corpus. 
In  re  King  (O.  C.  1892)  51  Fed.  434. 

A  federal  court,  having  before  it  on 
writ  of  habeas  corpus  persons  arrest- 
ed under  a  state  law  in  alleged  con- 
travention of  the  federal  constitution, 
need  not,  on  the  ground  of  comity, 
remand  them  to  the  state  courts, 
when  the  circumstances  are  such  that 
delay  in  obtaining  a  decision  upon  the 
validity  of  the  law  would  cause  great 
injury  to  commerce.  Ex  parte  Jervey 
(0.  C.  1895)  66  Fed.  957. 

Where  a  person  has  been  regularly 
indicted  for  the  violation  of  the  criminal 
statutes  of  a  state,  and  is  in  the  cus- 
tody of  the  state  authorities,  he  will  not 
be  discharged  before  trial  by  a  federal 
court,  on  habeas  corpus,  on  the  ground 
that  he  was  forcibly  and  illegally 
brought  within  the  jurisdiction,  but  he 
will  be  required  to  submit  his  rights 
under  the  federal  laws  for  adjudication, 
in  the  first  instance,  to  the  courts  of 
the  state.  Ex  parte  Glenn  (C.  O.  1900) 
103  Fed.  947. 

Where  an  act  made  the  basis  of  a 
criminal  prosecution  under  a  state  law 
is  not  alleged  to  have  been  done  as  an 
agent  of  the  national  government,  nor 
pursuant  to  authority  conferred  by  it, 
nor  in  the  exercise  of  a  right  given  by 
it,  the  federal  courts  cannot  properly 
acquire  jurisdiction  by  the  writ  of 
habeas  corpus  to  adjudicate  the  ques- 
tion whether  the  accused  is  guilty  or 
not  #  guilty,  whether  the  disputed  ques- 
tion is  one  of  fact  or  law.  Ex  parte 
Crowder  (C.  C.  1909)  171  Fed.  250. 

On  a  return  on  habeas  corpus,  it  ap- 
peared that  imder  a  criminal  proceeding 
against  the  prisoner  for  a  violation  of 
a  local  statute  prohibiting  the  sale  of 
malt  or  brewed  liquors,  and  also  for  a 
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violation  of  the  general  license  law  of 
Pennsylvania,  he  was  committed,  in  de- 
fault of  bail,  to  the  jail  of  said  county 
for  trial.  The  prisoner  alleged,  and 
at  the  hearing  on  the  habeas  corpus 
undertook  to  show,  that  the  liquors 
for  the  sale  of  which  he  had  been  ar- 
rested had  been  imported  by  a  brewing 
company  of  the  state  of  Ohio  from  that 
state  into  the  state  of  Pennsylvania, 
and  that  he,  as  the  agent  of  said  com- 
pany, had  sold  the  same  in  the  original 
and  unbroken  packages.  It  was  not 
alleged  that  the  prisoner  was  unable  to 
give  bail,  nor  was  any  special  reason 
shown  why  a  court  of  the  United  States 
should  interfere  with  the  judicial  pro- 
ceeding in  advance  of  the  trial  in  the 
state  court.  Held,  that  it  was  not  to 
be  doubted  that  the  state  court  would 
recognize  the  binding  force  of  the  deci- 
sions of  the  supreme  court,  and  give  the 
prisoner  the  benefit  of  them;  and  the 
court  would  refuse  to  discbarge  the 
prisoner  in  advance  of  his  trial,  and  re- 
mand him  to  the  custody  of  the  state, 
without  prejudice  to  his  right  to  re- 
new his  application  thereafter,  should 
the  circumstances  render  it  proper  for 
him  to  do  so.  U.  S.  v.  Fiscus  (D.  C. 
1890)  42  Fed.  395. 

While  the  United  States  district  court 
has  jurisdiction  to  discharge  a  person 
held  for  trial  by  a  state  court,  where  he 
is  restrained  of  his  liberty  in  violation 
of  the  constitution  and  laws  of  the 
United  States,  it  may  in  its  discretion 
refuse  to  exercise  such  jurisdiction,  be- 
fore trial  in  the  state  court,  in  the  ab- 
sence of  special  circumstances  requir- 
ing immediate  action.  U.  S.  v.  Chapel 
(D.  C.  1893)  54  Fed.  140. 

An  Indian  cannot  be  taken  from  the 
custody  of  the  state  courts  for  an  of- 
fense not  committed  on  an  Indian  res- 
ervation, unless  he  is  held  for  an  act 
done  or  omitted  under  a  law  of  the 
United  States.  Ex  parte  Tilden  (D.  C. 
1914)  218  Fed.  920. 

A  subject  of  Great  Britain,  who  under 
directions  of  the  Canadian  authorities 
commits  homicide  in  the  state  of  New 
York  in  time  of  peace,  was  held  on  a 
writ  of  habeas  corpus  liable  to  prosecu- 
tion therefor  in  the  state  courts,  though 
his  act  be  afterwards  adopted  by  his 
sovereign  by  avowing  the  directions 
under  which  he  acted;  nor  is  the  juris- 
diction of  the  state  court  ousted  by  the 
fact  that  the  whole  matter  has  become 
the  subject  of  diplomatic  negotiation 
between  the  United  States  and  Great 
Britain.  People  v.  McLeod  (N.  Y. 
1841)  1  Hill,  377,  25  Wend.  483,  37 
Am.  Dec.  328. 

48.  Decisions  or  ordera  of  commis- 
sioners.—An  Information  lodged  with  a 
United  States  commissioner  charged  the 
accused  with  "introducing  10  gallons  of 
beer  into  the  Indian  country,  the  same 
being  then  and  there  spirituous  liquor, 
in  violation  of  section  2139,  Rev.  St 
U.  S."    Held,  that  introducing  spiritu- 
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OU8  liquor  into  the  Indian  country  wan 
an  offense  under  R.  S.  §  2139,  post,  § 
4137:  that  the  commissioner  had  juris- 
diction of  such  offenses,  and  the  power 
to  determine  if  beer  was  a  spirituous 
liquor;  and  that  his  decision  on  that 
question  could  not  be  reviewed  on  a 
writ  of  hnbeas  corpus.  In  re  Boyd 
aS92)  49  Fed.  48.  1  C.  C.  A.  156. 

The  questions  which  can  be  presented 
upon  writ  of  habeas  corpus  to  review 
the  decision  of  a  United  States  com- 
missioner relate  to  the  jurisdiction  of 
the  commissioner  and  the  legality  of  his 
order.  In  re  Li  Sing  (1808)  86  Fed. 
896,  30  C.  C.  A.  451,  affirmed  Li  Sing 
V.  U.  S.  (1901)  21  Sup.  Ct  449,  180  U. 
8.  486,  45  L.  Ed.  634. 

If  commitment  be  informal  or  insuffi- 
cient, prisoner  will  be  discharged  on 
habeas  corpus,  but  he  will  be  recom- 
mitted in  proper  form  if  there  be  suffi- 
cient cause.  Ex  parte  Bennett  (O.  O. 
1825)  Fed.  Cas.  No.  1,311. 

The  court  can  only  consider  the  ques- 
tion whether  the  commissioner  had  ju- 
risdiction, and  whether  there  was  legal 
evidence  before  him  tending  to  prove 
the  accusation.  The  court  has  no  right 
to  inquire  into  the  sufficiency  of  such 
evidence  as  is  competent.  In  re  Kaine 
(C.  C.  1852)  Fed.  Cas.  No.  7,598;  Ex 
parte  Van  Aernam  (C.  O.  1854)  Fed. 
Cas.  No.  16,824:  In  re  MacDonnell  (C. 
C.  1873)  Fed.  Cns.  No.  8,772;  In  re 
Stupp  (C.  C.  1875)  Fed.  Cas.  No.  13,- 
563.  CONTRA,  see  In  re  Henrich  (C. 
C.  1867)  Fed.  Cas.  No.  6,369. 

The  writ  should  not  be  granted  to  a 
prisoner  whose  commitment  by  a  Unit- 
ed States  commissioner  has  been  duly 
approved  by  the  circuit  court  unless  all 
the  proceedings  before  the  commission- 
er and  the  court  are  laid  before  the 
judge  to  whom  the  application  is  made. 
In  re  Kaine  (C.  C.  1852)  Fed.  Cas.  No. 
7,597a. 

The  prisoner  may  show  on  the  face  of 
the  proceedings  or  aliunde  the  incompe- 
tency of  the  committing  magistrate  to 
grant  the  writ,  or  that  the  subject- 
matter  was  not  brought  within  his  ju- 
risdiction.    Id.,  7,598. 

On  habeas  corpus,  the  court  or  judge 
does  not  sit  as  an  appellate  tribunal  to 
review  the  proceedings  which  have  tak- 
en place  before  the  commissioner,  as  up- 
on allegation  of  error.  In  re  MacDon- 
neU  (C.  C.  1873)  Fed.  Cas.  No.  8,772. 

Where  the  depositions  and  proofs  pre- 
sent a  sufficient  case  to  the  commission- 
er for  the  exercise  of  his  judicial  dis- 
cretion, his  judgment  will  not  be  re- 
viewed. In  re  Wadge  (O.  C.  1883)  16 
Fed.  332. 

On  application  for  a  writ  of  habeas 
corpus  by  one  jailed,  in  default  of  bail, 
on  a  hearing  before  a  United  States 
commissioner,  under  a  warrant  charg- 
ing counterfeiting  coin  of  the  United 
States,  the  court  will  not  inquire  into 
the  merits  of  the  decision  of  the  com- 
missioner, but  only  as  to  whether  an 
offense    is    charged,   and    whether    the 
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commissioner  had  power  to  inquire  into 
and  adjudge  the  complaint  In  re  Mor- 
ris (C.  C.  1889)  40  Fed.  824. 

Habeas  corpus  will  not  lie  to  deter- 
mine a  simple  question  of  whether  the 
facts  proved  before  a  United  States 
commissioner  on  preliminary  hearing 
are  sufficient  to  constitute  the  crime  for 
which  the  prisoner  has  been  committed. 
Ex  parte  Rickelt  (C.  C.  1894)  61  Fed. 
203. 

On  an  application  for  a  writ  of  habeas 
corpus  by  one  who  has  been  committed 
to  custody  by  a  commissioner,  the  find- 
ing of  the  commissioner  in  favor  of  his 
jurisdiction  is  not  conclusive  upon  the 
circuit  court.  In  re  Newman  (O.  C. 
1897)  79  Fed.  622. 

On  habeas  corpus  to  review  the  acts 
of  a  commissioner  in  holding  petitioners 
to  answer  an  indictment  found  against 
them  in  another  district,  the  issue  was 
limited  to  the  question  whether  the  in- 
dictment charged  any  offense  whatever 
within  the  jurisdiction  of  the  court  is- 
suing it  Ex  parte  Hyde  (C.  C.  1904) 
194  Fed.  207. 

Where  proceedings  under  which  a  per- 
son is  held  for  trial  by  a  commissioner 
are  brought  before  the  court  for  re- 
view by  habeas  corpus  and  certiorari, 
the  court  will  examine  the  evidence  be- 
fore the  commissioner,  and  will  do  what 
he  ought  to  have  done.  In  re  Van 
Cai-pen  (D.  C.  1868)  Fed.  Cas.  No 
16,835. 

A  person  arrested  in  one  federal  dis- 
trict for  removal  to  another  for  trial 
on  a  criminal  charge  who,  after  a  par- 
tial examination  before  a  commission- 
er waived  further  examination  and  on 
a  finding  by  the  commissioner  that  the 
offonRc  charged  was  committed  and  that 
there  was  probable  ground  for  believ- 
inc:  defendant  guilty  thereof  gave  bail 
for  his  appearance  before  the  court  in 
the  other  district,  cannot  obtain  a  re- 
view of  the  commissioner's  decision  by 
a  writ  of  habeas  corpus  on  his  subse- 
quent surrender  by  his  bail,  since  if  such 
surrender  was  valid  and  legal  he  is  law- 
fully in  custody  and  that  is  the  only 
question  which  can  be  inquired  into  on 
such  writ.  U.  S.  v.  Peckham  (D.  C. 
1906)  143  Fed.  625. 

On  application  for  an  order  for  re- 
moval of  a  defendant  from  one  federal 
district  to  another  for  trial  on  a  crimi- 
nal charge  if  the  decision  of  the  com- 
missioner holding  him  for  removal  is 
valid  and  regular  on  its  face  it  is  bind- 
ing on  the  judge,  as  such,  to  whom  the 
application  for  the  order  of  removal  is 
made,  and  its  correctness  cannot  be  re- 
viewed by  the  judge.    Id. 

In  a  habeas  corpus  proceeding  for  the 
discharge  of  a  prisoner  committed  by  a 
commissioner  under  R.  S.  §  1014,  post 
§  1674,  to  be  held  for  trial  for  an  of- 
fense against  the  United  States,  the 
court  will  not  review  the  finding  of  the 
commissioner  where  the  evidence  is 
conflicting,  but  if  it  finds  that  all  the 
evidence  taken  together  does  not  sup- 
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port  a  finding  of  probable  cause  the 
commissioner's  ruling  may  be  disre- 
garded and  the  defendant  discharged. 
Pereles  v.  WeU  (D.  C.  1907)  157  Fed. 
419. 

IV.  CUSTODY  UNDER  JUDGMENT, 
DECREE,  OR  ORDER  OF  COURT, 
OR  JUDGE  THEREOF 

See,  also,  notes  under  11,  ante,  and  64, 
57  and  59,  post,  this  section. 

49.  Want  of  authority  or  Jurisdiction. 

— Where  the  court  or  officer  was  with- 
out jurisdiction  or  power  to  render 
judgment  or  issue  process  for  the  im- 
prisonment of  a  party,  the  imprison- 
meat  was  illegal,  and  the  courts  will  re- 
lieve by  habeas  corpus.  Ex  parte 
Lange  (1873)  85  U.  S.  (18  Wall.)  163, 
21  L.  Ed.  872;  Ex  parte  Virginia  (1879) 
100  U.  S.  339,  343,  25  L.  Ed.  676;  Ex 
pni  te  Fisk  (1885)  113  U.  S.  713,  5  Sup. 
Ct  724,  28  L.  Ed.  1117;  In  re  Snow 
(1887)  120  U.  S.  274,  7  Sup.  Ct.  556, 
30  L.  Ed.  658;  Ex  parte  Bain  (1887)  7 
Sup.  Ct.  781,  782,  121  U.  S.  1,  30  L. 
Ed.  849;  Ex  parte  Ayers  (1887)  8  Sup. 
Ct  164,  172,  123  U.  S.  443,  31  L.  Ed. 
216;  Ex  parte  Buskirk  (1896)  72  Fed. 
14.  18  O.  C.  A.  410;  In  re  Reese  (1901) 
107  Fed.  942,  47  C.  C.  A.  87;  Deming 

V.  McClaughry  (1902)  113  Fed.  639, 
51  C.  C.  A.  349,  order  affirmed  Mc- 
Claughry V.  Deming  (1902)  22  Sup.  Ct 
786,  186  U.  S.  49.  46  L.  Ed.  1049; 
Ex  parte  Steiner  (1913)  202  Fed.  419, 
124  C.  C.  A.  89;  Stevens  v.  McClaughry 
(1913)  207  Fed.  18.  125  C.  C.  A.  102; 
U.  S;  V.  Patterson  (C.  C.  1887)  29  Fed. 
775;  Ex  parte  Perkins  (C.  C.  1887)  29 
Fed.  900;  In  re  Howard  (C.  C.  1804)  63 
Fed.  203,  264;  In  re  Reese  (C.  C.  1900) 
98  Fed.  984;  Cuyler  v.  Atlantic  &  N.  C. 
R.  Co.  (C.  C.  1904)  131  Fed.  95;  Ex 
parte  Houghton  (D.  C.  1881)  8  Fed. 
897;  Jamison  v.  Wimbish  (D.  C.  1904) 
130  Fed.  351.  reversed  Wimhish  v.  Jam- 
ison (1905)  26  S.  Ct  747, 199  U.  S.  599, 
50  I^  Ed.  327;  Ex  parte  Lair  (D.  C. 
1910)  177  Fed.  789;  Ex  parte  Lam  Pui 
(D.  C.  1914)  217  Fed.  456. 

Where  a  district  court  had  exclusive 
and  final  jurisdiction  of  an  offense  by 
the  laws  of  the  United  States,  neither 
the  regularity  of  its  proceedings  nor  the 
validity  of  its  sentence  can  be  called  in 
question  in  any  other  court,  either  of  a 
state  or  the  United  States,  by  habeas 
corpus  or  any  other  process.  Ableman 
V.  Booth  (1858)  21  How.  506,  521,  16 
L.  Ed.  169. 

Where  personal  liberty  is  concerned, 
the  judgment  of  an  inferior  court  af- 
fecting it  is  not  BO  conclusive  but  that 
the  question  of  its  authority  to  try  and 
imprison  the  party  may  be  reviewed 
on  habeas  corpus  by  a  superior  court 
or  judge  having  power  to  award  the 
writ  Ex  parte  Clarke  (1879)  100  U. 
S.  399,  25  L.  Ed.  715. 

A  prisoner  cannot  be  discharged  on 
habeas  corpus,  if  the  court  had  juris- 
diction to  try  him  for  the  offense  and  is 
authorized  to  render  the  sentence  of 


which  he  complains.  In  re  Mason 
(1881)  105  U.  S.  696,  26  L.  Ed.  1213. 

This  court  cannot  discharge  on  ha- 
beas corpus  a  person  in  prison  under 
the  sentence  of  a  circuit  or  district 
court  in  a  criminal  case,  unless  the 
sentence  exceeds  the  jurisdiction  of 
that  court,  for  there  is  no  authority  to 
hold  a  prisoner  under  the  sentence.  Ex 
parte  Wilson  (1885)  5  Sup.  Ct  935,  114 
U.  S.  417,  29  L.  Ed.  89. 

The  court,  on  habeas  corpus  by  a 
prisoner  held  under  sentence  of  court, 
can  only  release  the  prisoner  when  it  is 
shown  that  there  is  a  want  of  jurisdic- 
tion to  try  and  punish  him  for  the  of- 
fense charged,  and  the  inquiry  is  not 
whether  there  is  in  the  indictment 
such  specific  allegations  of  the  details 
of  the  charge  as  will  make  it  good  on 
demurrer,  but  whether  it  describes  a 
class  of  offenses  of  which  the  court  has 
jurisdiction,  and  alleges  the  prisoner  to 
be  guilty.  Ex  parte  Coy  (1888)  Q  Sup. 
Ct  1263,  1271,  127  U.  S.  731,  32  L. 
Ed.  274. 

If  the  district  court  improperly  sus- 
tain a  demurrer  to  a  plea  of  former 
conviction,  the  defendant  may  be  re- 
leased from  imprisonment  under  sen- 
tence for  the  offense  charged  by  ha- 
beas corpus,  as  the  court  has  no  au- 
thority to  render  the  judgment.  Ex 
parte  Nielsen  (1888)  131  U.  S.  176, 
9  Sup.  Ct  672,  33  L.  Ed.  118. 

On  habeas  corpus  the  record  of  peti- 
tioner's conviction  of  contempt  showed 
that  on  due  hearing  he  was  found 
guilty  of  attempting  to  corruptly  in- 
fluence a  juror  sworn  in  a  case  pend- 
ing, but  both  the  petition  and  the  rec- 
ord were  silent  as  to  the  particular 
locality  where  such  attempt  was  com- 
mitted. Held,  that,  it  would  be  pre- 
sumed in  support  of  the  judgment  that 
the  necessary  jurisdictional  facts  exist- 
ed. In  re  Cuddy  (1889)  131  U.  S.  280, 
9  Sup.  Ct  703,  33  L.  Ed.  154. 

Sentence  of  a  prisoner  to  imprison- 
ment in  a  penitentiary,  where  the  pen- 
alty imposed  on  him  was  imprisonment 
"for  the  term  and  period  of  one  year," 
is  not  a  mere  error  not  reviewable  on 
habeas  corpus,  but  is  a  clear  defect  of 
jurisdiction.  In  re  Mills  (1890)  10  Sup. 
Ct.  762,  764,  135  U.  S.  2C3,  34  L.  Ed. 
107. 

One  sentenced  to  imprisonment  for 
contempt  untii  he  restores  certain 
goods,  then  to  three  months  in  addi- 
tion, and  until  he  pays  the  costs  of  the 
proceeding,  cannot  be  released  until 
the  first  and  second  provisions  are  per- 
formed, although  the  costs  may  be  be- 
yond the  court's  power  to  impose.  In 
re  Swan  (1803)  150  U.  S.  637,  14  Sup. 
Ct  225.  37  L.  Ed.  1207. 

It  being  within  the  jurisdiction  of  the 
supreme  court  of  the  District  of  Co* 
lumbia  to  determine  whether  or  not  the 
record  of  a  prior  conviction  before  a 
judge  without  a  jury  was  legitimate 
proof  of  a  first  offense,  where  the  pris- 
oner had  waived  a  trial  by  jury  in  ac- 
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cordance  with  a  statute  claimed  to  be 
unconstitutional,  its  decision  will  not 
be  reviewed  on  habeas  corpus.  Ex 
parte  Belt  (1895)  15  Sup.  Ct  987,  988, 
159  U.  S.  95.  40  L.  Ed.  88. 

Where  the  requisite  citizenship  ap- 
pears upon  the  face  of  a  bill  in  a  fed- 
eral court,  the  jurisdiction  of  the  court 
cannot,  in  a  collateral  proceeding  by 
habeas  corpus  by  one  who  was  not  a 
party  to  the  bill,  be  attacked  by  evidence 
dehors  the  record.  Ex  parte  Lennon 
(1897)  17  Sup.  Ct  658,  166  U.  S.  548, 
41  L.  Ed.  1110,  affirming  judgment 
(1894)  64  Fed.  320,  12  C.  C.  A.  184. 

A  person  who  has  been  convicted  and 
sentenced  for  a  crime  by  a  judge  de 
facto,  acting  under  color  of  office,  and 
who  is  detained  in  custody  under  such 
sentence,  cannot  be  discharged  on  ha- 
beas corpus,  though  the  judge  had  no 
valid  title  to  the  office.  Ex  parte  Ward 
(1899)  19  Sup.  Ct  459,  173  U.  S.  452, 
43  U  Ed.  765. 

Compelling  the  accused  to  stand  up 
and  walk  before  the  jury,  and  station- 
ing the  jury  during  a  recess  so  as  to 
observe  his  size  and  walk,  even  if  con- 
trary to  Const.  Amend.  5,  do  not  affect 
the  jurisdiction  of  the  court  so  as  to 
justify  relief  by  habeas  corpus.  In  re 
Moran  (1906)  27  Sup.  Ct  25,  203  U.  S. 
96,  51  L.  Ed.  105. 

The  business  of  issuing  and  redeem- 
ing trading  stamps  is  not  so  manifestly 
outside  the  range  of  judicial  considera- 
tion, under  Rev.  St  D.  C.  §  1177,  mak- 
ing it  a  crime  to  engage  in  any  manner 
in  any  gift-enterprise  business  in  the 
District,  as  to  justify  relief  by  habeas 
corpus  to  a  person  convicted  of  that 
offense,  on  the  theory  that  the  trial 
court  was  without  jurisdiction.  In  re 
Gregory  (1911)  31  Sup.  Ct  143,  219 
U.  S.  210,  55  L.  Ed.  184. 

A  federal  court  may  discharge  on 
habeas  corpus  a  person  imprisoned  for 
an  alleged  contempt  in  committing  an 
act  which  was  not  forbidden  by  any 
order  of  the  court  existing  at  the  time, 
but  which  the  court  afterwards  at- 
tempted in  excess  of  its  jurisdiction,  to 
forbid  as  of  a  prior  date,  by  an  order 
nunc  pro  tunc.  Ex  parte  Buskirk 
(1896)  72  Fed.  14,  18  C.  C.  A.  410. 

The  power  of  a  federal  court  to 
punish  for  contempt  by  imprisonment, 
under  Judicial  Code,  §  268.  involves  a 
question  of  jurisdiction,  as  distinguished 
from  mere  error,  which  may  be  deter- 
mined on  writ  of  habeas  corpus.  Ex 
parte  Steiner  (1913). 202  Fed.  419,  124 
C.  C.  A.  89. 

A  convict  sentenced  in  court  by  a 
judge  de  facto,  acting  under  color  of 
office,  though  not  de  jure,  and  detained 
in  custody  in  pursuance  of  his  sentence, 
cannot  be  properly  discharged  upon  ha^ 
beas  corpus.  Griffin's  Case  (C.  C. 
1869)  Fed.  Cas.  No.  5,815. 

Habeas  corpus  will  not  issue  unless 
the  court  under  whose  warrant  an  ac- 
cused is  held  is  without  jurisdiction; 
and  mere  objections  to  the  indictment 
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against  him  as  too  vague  and  general, 
and  not  sufficiently  informing  him  of 
the  offense  charged,  cannot  be  consid- 
ered. In  re  Lewis  (C.  C.  1902)  114 
Fed.  963. 

Where  petitioner  was  indicted  in  a 
federal  court  within  the  district  of  Ore- 
gon for  an  offense  committed  on  an 
Indian  reservation,  and  he  was  convict- 
ed and  sentenced  on  a  plea  of  not 
guilty,  the  judgment  constituted  a  con- 
clusive adjudication  that  petitioner  was 
a  nonallotted  Indian,  and  therefore  tri- 
able in  the  federal  court,  and  hence  he 
could  not  obtain  his  discharge  on  ha- 
beas corpus  on  the  ground  that  both  he 
and  his  victim  were  allotted  Indians, 
and  that  the  federal  court  had  no  ju- 
risdiction to  try  him.  Ex  parte  Sav- 
age (C.  C.  1908)  158  Fed.  205. 

Where  on  habeas  corpus  it  appears 
that  petitioners  were  convicted  of  an 
offense  of  which  the  trial  court  had 
jurisdiction,  were  in  lawful  custody, 
were  tried  on  an  indictment  charging 
an  offense  in  that  district,  were  con- 
fronted with  the  witnesses,  and  given 
a  jury  trial,  and  the  record  does  not 
show  infringement  of  constitutional 
rights,  the  conviction  cannot  be  at- 
tacked on  the  ground  that  the  offense 
if  committed  at  all  was  committed  in 
another  district.  Ex  parte  Harlan  (C. 
C.  1909)  180  Fed.  119,  decree  affirmed 
Harlan  v.  McGourin  (1910)  31  Sup. 
Ct  44,  218  U.  S.  442,  54  L.  Ed.  1101. 
21  Ann.  Cas.  849. 

W*here  a  prisoner  has  been  arrested 
on  a  warrant  founded  on  an  indictment 
found  by  a  federal  grand  jury  of  a  dis- 
trict in  which  he  did  not  reside  and  was 
not  found,  which  presumably  had  not 
been  instructed  by  the  court  as  to  the 
constituents  of  the  crime  charged,  and 
where  there  had  been  no  previous  ar- 
rest, hearing,  or  binding  over,  the 
court  of  the  district  in  which  the  ar- 
rest is  made  will  discharge  him  on  ha- 
beas corpus.  U.  S.  V.  Fowkes  (D.  C 
1892)  49  Fed.  50,  judgment  affirmed 
(1892)  53  Fed.  13.  3  C.  C.  A.  394. 

50.  Validity  of  Judgment  In  ganeraL 

—Where  a  district  court  had  exclusive 
and  final  jurisdiction  of  an  offense  by 
the  laws  of  the  United  States,  neither 
the  regularity  of  its  proceedings  nor 
the  validity  of  its  sentence  can  be 
called  in  question  in  any  other  court  ei- 
ther of  a  state  or  the  United  States,  by 
habeas  corpus  or  anv  other  process. 
Ableman  v.  Booth  (1858)  21  How.  506, 
521,  16  L.  Ed.  169. 

The  district  court*  have  no  jurisdic- 
tion of  causes  by  reason  of  the  diverse 
citizenship  of  the  parties;  and  one 
who  was  imprisoned  by  authority  of  a 
district  court  for  violating  an  order 
therein  made,  awarding  the  custody  of 
an  infant  child  as  between  persons  of 
diverse  citizenship,  was  illegally  im- 
prisoned, and  will  be  released  by  a  writ 
of  habeas  corpus.  In  re  Burma  (1889) 
136  U.  S.  586,  10  Sup.  Ct  850,  84  L. 
Ed.  500. 
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T^at  a  verdict  of  "guUty"  of  murder 
does  not  specify  the  degree  thereof  does 
not  make  a  sentence  imposed  thereun- 
der void,  but  only  erroneous,  and  the 
same  is  not  reviewable  on  habeas  cor- 
pus. In  re  Eckart  (1897)  17  Sup.  Ct. 
638,  166  TJ.  S.  481,  41  L.  Ed.  3085. 

The  objection  that  the  original  sen- 
tence, before  modification  on  motion  of 
the  government's  counsel,  exceeded  the 
authority  of  the  court,  in  that  it  re- 
quired service  at  hard  labor,  is  not 
available  on  habeas  corpus,  sin^e,  at 
most,  only  that  part  of  the  sentence  in 
excess  of  the  law  is  void.  Harlan  v. 
McGourin  (1910)  31  Sup.  Ct.  44,  218 
V.  S.  442,  54  L.  Ed.  1101,  21  Ann.  Cas. 
849,  aflSrming  decree  Ex  parte  Harlan 
(C.  C.  1909)  180  Fed.  119. 

Where  it  appears  affirmatively  from 
the  return  in  habeas  corpus  that  the 
relators  are  imprisoned  under  a  final 
sentence  void  on  its  face,  habeas  cor- 
pus is  the  proper  remedy  to  procure 
their  discharge.  Mackey  v.  Miller 
(1903)  126  Fed.  161,  62  C.  C.  A.  139. 

Habeas  corpus  will  only  be  granted  to 
discharge  one  whose  conviction  is  void. 
U.  S.  V.  Lair  (1912)  195  Fed.  47,  115 
C.  C.  A.  49. 

Where  a  prisoner,  seeking  discharge 
on  habeas  corpus,  shows  in  his  petition 
that  his  imprisonment  is  by  virtue  of 
a  judgment  of  a  court,  competent  to 
try  the  offenses  for  which  he  is  impris- 
oned, directing  him  to  be  imprisoned 
on  conviction  of  such  ofitenses,  he  must, 
to  entitle  him  to  his  discharge,  show, 
the  nullity  of  such  judgment,  or  that  he 
has  served  the  sentence.  In  re  Green- 
wald  (C.  C.  1896)  77  Fed.  590. 

W^here  the  court,  without  authority 
to  do  so,  directed  that  the  person  ad- 
judged guilty  of  contempt  be  imprison- 
ed for  a  specified  time  and  until  he 
pays  the  fine  imposed,  such  person  is 
not  entitled  to  a  discharge  on  a  writ 
of  habeas  corpus  until  he  has  either 
served  the  term  of  imprisonment  or 
paid  the  fine.  Ex  parte  Davis  (0.  0. 
1901)   112  Fed.  139. 

Where  a  sentence  has  been  imposed 
which  neither  the  verdict  nor  the  stat- 
ute authorized  the  defendant  is  entitled 
to  dissharge  on  a  writ  of  habeas  cor- 
pus. In  re  Bums  (C.  C.  1902)  113 
Fed.  987. 

The  imposition  of  a  sentence  of  im- 
prisonment for  60  days  on  a  soldier  by 
the  authorities  of  a  city  for  a  viola- 
tion of  a  city  ordinance,  where  the 
act  charged  did  not  result  in  nor  threat- 
en any  injury  to  person  or  property,  is 
unwarranted,  and  the  soldier  will  be 
discharged  on  a  writ  of  habeas  corpus 
on  petition  of  his  commanding  officer. 
Ex  parte  Schlaffer  (D.  C.  1907)  154 
Fed.  921. 

A  bankrupt,  arrested  in  violation  of 
an  order  of  protection,  held  entitled  to 
discharge  on  writ  of  habeas  corpus. 
U.  S.  V.  Flynn  (D.  C.  1909)  179  Fed. 
316. 

A  convicted  prisoner  cannot  be  dis- 


charged on  habeas  corpus,  unless  the 
sentence  under  which  he  is  held  is  ab- 
solutely void.  Harris  v.  Nixon  (1906) 
27  App.  D.  C.  94. 

51.  Errors  or  Irrogularltioa  In  pro- 
ceedings^—Mere  errors  or  irregularities, 
which  only  render  the  proceeding  voida- 
ble, are  not  grounds  for  relief  on  writ  of 
habeas  corpus.  Ex  parte  Reed  (1879) 
100  U.  S.  13,  25  L.  Ed.  538;  Ex  parte 
Clarke  (1879)  100  U.  S.  399,  25  L. 
Ed.  715;  Stevens  v.  Fuller  (1890)  10 
Sup.  Ct.  911,  913,  136  U.  S.  468,  34 
L.  Ed.  461;  Chow  Loy  v.  U.  S.  (1901) 
112  Fed.  354,  50  C.  C.  A.  279;  In  re 
Nevitt  (1902)  117  Fed.  448,  54  C.  O. 
A.  622;  In  re  Terrill  (1906)  144  Fed. 
616,  75  C.  C.  A.  418;  Peters  v.  U.  S. 
(1910)  177  Fed.  885,  101  C.  O.  A.  99 
(reversing  order  U.  S.  v.  Peters  [D. 
C.  1909]  166  Fed.  613,  and  writ  of 
certiorari  denied  United  States  ex  rel. 
Kelley  v.  Peters  [1910]  30  Sup.  Ct 
696,  217  U.  S.  606,  54  L.  Ed.  900); 
Ex  parte  Steiner  (1913)  202  Fed.  419, 
124  C.  C.  A.  89;  Ex  parte  Shaffenburg 
(C.  C.  1877)  Fed.  Cas.  No.  12,696; 
Ex  parte  O'Neal  (C.  C.  1903)  125  Fed. 
967;  State  of  Iowa  v.  Jones  (D.  C. 
1904)  128  Fed.  626;  Harrison  v.  Moy- 
er  (D.  C.  1915)  224  Fed.  224;  Filer 
V.  Steele  (D.  C.  1915)  228  Fed.  242. 

The  question  whether  the  ast  charg- 
ed is  a  crime  is  a  question  for  the  trial 
court,  and  any  error  in  its  decision 
does  not  affect  its  jurisdiction,  nor 
warrant  a  discharge  on  habeas  corpus. 
Ex  parte  Parks  (1876)  93  U.  S.  18,  22, 
23  L.  Ed.  787.' 

In  the  record  of  a  general  conviction 
and  sentence  upon  two  counts,  one  of 
which  is  good,  a  misreeital  of  the  ver- 
dict as  upon  the  other  count  only,  in 
stating  the  inquiry  whether  the  convict 
had  aught  to  say  why  sentence  should 
not  be  pronounced  against  him,  is  no 
ground  for  discharging  him  on  habeas 
corpus.  Ex  parte  Wilson  (1885)  114 
U.  S.  417,  5  Sup.  Ct  935,  29  L.  Ed.  89. 

Failure  of  the  court  to  compel  the 
prosecuting  attorney  to  elect  upon 
whish  count  he  would  try  the  prisoner, 
indicted  for  the  statutory  offense  of 
having  carnal  knowledge  of  a  female 
under  16,  and  its  treatment  of  a  charge 
of  rape  as  surplusage,  is  not  error  that 
can  be  taken  advantage  of  on  habeas 
corpus.  In  re  Lane  (1800)  10  Sup. 
Ct.  760,  761,  135  U.  S.  443,  34  L.  Ed. 
219. 

A  judgment  of  conviction  of  murder 
cannot  be  collaterally  attacked  on  peti- 
tion for  a  writ  of  habeas  corpus,  on 
the  ground  that  there  was  a  defect  in 
the  number  of  grand  jurors.  In  re 
Wilson  (1890)  140  U.  S.  575,  11  Sup. 
Ct  870,  35  L.  Ed.  513. 

The  fact  that,  in  a  capital  case,  the 
prisoner  exhausted  his  peremptory 
challenges,  and  the  court  overruled  hisr 
challenges  for  cause,  so  that,  as  he 
avers,  he  was  deprived  of  a  trial  by 
an  impartial  jury,  as  guaranteed  by  the 
constitution   of  the  United   States,  Is 
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not  a  matter  affecting  the  jurisdiction 
of  the  trial  court,  but  is  mere  matter  of 
error,  and  hence  is  no  ground  for  is- 
suing a  writ  of  habeas  corpus.  In  re 
Schneider  (1893)  148  U.  S.  162,  13 
Sup.  Ct  572,  37  L.  Ed.  406. 

The  fact  that  improper  evidence  was 
considered  by  a  grand  jury,  and  an  in- 
dictment based  thereon,  does  not  afford 
ground  for  the  release  of  the  defend- 
ant on  habeas  corpus  by  a  court  having 
no  control  or  jurisdiction  over  the  pro- 
ceedings. Harkrader  v.  Wadley  (1898) 
19  Sup.  Ct  119,  172  U.  S.  148,  43  L. 
Ed.  399. 

Questions  as  to  the  qualifications  of 
grand  jurors,  open  to  accused  in  the 
original  case,  cannot  after  conviction 
be  raised  collaterally  by  habeas  corpus. 
Keizo  V.  Henry  (1908)  29  Sup.  Ct.  41, 
211  U.  S.  146,  53  L.  Ed.  125. 

Habeas  corpus  will  not  issue  out  of  a 
federal  court  in  behalf  of  one  convicted 
of  crime  who  asserts  existence  at  trial 
of  mob  domination,  and  denial  of  due 
process  of  law  guaranteed  by  Const. 
Amend.  14,  which  questions  were  sub- 
mitted to  the  trial  court  and  passed 
upon  by  the  highest  state  court.  Frank 
v.  Mangum  (1915)  35  Sup.  Ct.  582,  237 
U.  S.  309,  59  L.  Ed.  969. 

Though  the  federal  court  may  release 
one  restrained  of  his  liberty  under  a 
void  judgment  of  a  federal  court  be- 
yond its  jurisdiction,  it  may  not  release 
one  held  by  an  erroneous  judgment 
within  the  jurisdiction  of  the  court,  and 
hence  not  void.  Stevens  v.  McClaughry 
(1913)  207  Fed.  18,  125  C.  C.  A.  102. 

The  referee's  failure  to  certify  dis- 
obedience of  a  proper  order  to  the  court 
for  action,  while  an  irregularity,  was 
not  a  jurisdictional  defect  in  proceed- 
ings to  punish  the  person  guilty  of  such 
disobedience  as  for  contempt,  so  as  to 
subject  the  commitment  to  collateral  at- 
tack by  habeas  corpus.  U.  S.  v.  Henkel 
(C.  C.  1911)  185  Fed.  553. 

See,  also,  notes  under  14,  22,  and  37 
ante,  and  60,  post. 

52.  Cumulative  sentences  and  sen- 
tences in  excess  of  authority^— A  sen- 
tence of  a  federal  Circuit  Court  of 
two  years*  imprisonment  in  a  state 
prison  will  not  be  held  void  on  habeas 
corpus,  on  the  theory  that,  as  the  con- 
vict was  found  guilty  on  two  counts  of 
the  indictment,  the  imprisonment  was 
directed  for  a  period  not  exceeding  one 
year  on  each  count,  where  there  is  noth- 
ing in  the  record  to  show  that  there 
was  a  separate  sentence  of  one  year's 
imprisonment  upon  each  count.  Dim- 
mick  V.  Tompkins  (1904)  24  Sup.  Ct 
780,  194  U.  S.  540,  48  L.  Ed.  1110. 

A  sentence  imposed  in  excess  of  what 
was  authorized  by  statute  is  not  void 
as  to  the  excess,  so  as  to  justify  re- 
lief by  habeas  corpus,  where  under  the 
local  practice  the  sentence  was  sub- 
ject to  change  or  reversal  in  a  higher 
court  and  the  accused  subject  to  re- 
sentence.   Ex  parte  Spencer  (1913)  33 
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Prior  to  the  expiration  of  that  part  of 
a  term  of  imprisonment  that  a  court 
could  legally  impose,  a  prisoner  will  not 
be  discharged  on  habeas  corpus  on  the 
ground  that  the  court  imposed  an  ex- 
cessive sentence.  De  Bara  v.  U.  Su 
(1900)  99  Fed.  942,  944,  40  C.  O.  A. 
194. 

Where  a  defendant  has  been  con- 
victed on  different  counts  of  an  indict- 
ment charging  separate  offenses  under 
the  same  statute,  and  the  court  has  im- 
posed a  single  sentence  for  a  term 
longer  than  is  authorized  by  the  stat- 
ute for  one  offense,  another  court  can- 
not cure  the  defect  by  apportioning  the 
term  upon  the  different  counts,  bat 
after  serving  the  lawful  part  of  the 
term  the  prisoner  may  be  discharged  on 
a  writ  of  habeas  corpus.  U.  S.  v.  Peeke 
(1907)  153  Fed.  166,  82  C.  C.  A,  340, 
12  L.  R.  A.  (N.  S.)  314,  affirming  or- 
der Ex  parte  Peeke  (D.  C.  1906)  144 
Fed.  1016. 

Where  petitioner  was  convicted  of 
two  offenses,  for  each  of  which  he  could 
have  been  sentenced  to  seven  years*  im- 
prisonment, but  was  sentenced  to  five 
years'  imprisonment  for  each  offense, 
the  terms  to  run  concurrentb'i  the  sen- 
tence could  not  be  held  void  on  habeas 
corpus,  because  the  statute  of  the  ter- 
ritory in  which  petitioner  was  convict- 
ed required  such  a  sentence  to  be  cum- 
-ulative.  Connella  v.  Haskell  (1907)  158 
Fed.  285.  87  C.  C.  A.  111. 

Where  part  of  a  sentence  was  void, 
as  beyond  the  jurisdiction  of  the  court, 
the  prisoner  was  entitled  to  release  on 
habeas  corpus,  after  having  satisfied  the 
part  of  the  sentence  that  was  good. 
Munson  v.  McClaughry  (1912)  198  Fed. 
72,  117  C.  C.  A.  180. 

Where  petitioner  was  charged  in  dif- 
ferent counts  of  an  indictment  with 
burglary  of  a  post  office  and  larceny  of 
stamps  and  money  therefrom,  and  was 
convicted  and  sentenced  on  each  count, 
the  question  that  there  was  only  one 
offense,  and  that  the  sentence  on  the 
larceny  counts  was  invalid,  could  not  be 
raised  by  habeas  corpus  on  the  termina- 
tion of  the  sentence  imposed  on  the 
burglary  count  Moyer  v.  Anderson 
(1913)  203  Fed.  881,  122  C.  C.  A.  175. 
A  sentence  in  gross  on  conviction  on 
different  counts  held  not  void,  so  as  to 
entitle  the  defendant  to  discharge  on 
habeas  corpus.  Blake  v.  Moyer  (1913) 
208  Fed.  678,  125  C.  C.  A.  576,  af- 
firming decree  (D.  C.  1913)  206  Fed. 
559. 

A  prisoner  confined  in  a  federal  pen-  " 
itentiary  under  sentence  for  two  suc- 
cessive terms,  the  second  of  which  was 
illegal,  held  entitled  to  be  discharged 
from  such  illegal  part,  althoagh  the 
lawful  term  had  not  been  served,  be- 
cause of  the  effect  on  his  right  to  pe- 
tition for  a  parole  under  Act  Jane  25, 
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(1913)  209  Fed.  816,  126  C.  C.  A.  540. 

Where  it  appears  that  at  least  two 
offenses,  in  an  indictment  containing 
four  counts,  were  well  joined,  and  the 
petitioner,  who  pleaded  guilty,  was  sen- 
tenced to  two  years'  imprisonment  on 
each  count  he  will  not  be  discharged  on 
habeas  corpus  before  the  expiration  of 
four  years,  on  the  ground  that  the  court 
had  no  authority  to  render  cumulative 
judgments.  Ex  parte  Peters  (C.  C. 
1877)  Fed.  Cas.  No.  11,027. 

Act  Feb.  15,  1888  (25  Stat  33), 
which  prohibits  horse  stealing  in  the  In- 
dian  Territoiy,  under  penalty  of  fine  or 
imprisonment,  or  both,  does  not  war- 
rant a  sentence  of  imprisonment  at 
hard  labor,  and  a  person  under  such 
a  sentence  is  entitled  to  his  discharge 
on  habeas  corpus.  In  re  Pridgeon  (O. 
C.  1893)  57  Fed.  200,  determined  on 
certificate  U.  S.  v.  Pridgeon  (1894)  14 
Sup.  Ct  746,  153  U.  S.  48,  38  L.  Ed. 
631. 

Where  a  petitioner  was  sentenced  to 
serve  cumulative  terms  on  four  in- 
dictments, the  last  of  which  sentence 
only  was  claimed  to  be  erroneous,  and, 
making  all  deductions  from  the  three 
sentences  to  which  he  was  entitled,  he 
was  not  entitled  to  his  release  at  the 
time  he  sued  out  a  writ  of  habeas  cor- 
pus, the  writ  would  be  denied.  Wood- 
ward V.  Bridges  (D.  C.  1906)  144  Fed. 
156. 

Where  accused  was  convicted  on  two 
counts  of  burglarizing  different  post  of- 
fices, in  violation  of  R.  S.  §  5478,  post, 
§  10362,  a  single  sentence  imposing 
double  the  miximum  penalty  for  a  single 
offense  though  erroneous,  was  not  a 
nullity,  so  as  to  entitle  him  to  his  dis- 
charge on  habeas  corpus.  Howard  v. 
Moyer  (D.  O.  1913)  206  Fed.  555; 
Blake  v.  Same  (D.  C.  1913)  206  Fed. 
559,  decree  affirmed  (1913)  208  Fed. 
678,  125  C.  C.  A.  576. 

Where  a  justice  of  the  peace  added 
"at  hard  labor"  to  a  penalty  of  confine- 
ment in  the  county  jail,  habeas  corpus 
will  not  lie  to  cure  the  error,  where 
hard  labor  is  not  in  fact  being  imposed 
as  a  part  of  the  penalty.  In  re  Bur- 
kell  (1903)  2  Alaska,  108. 

53.  Judgments  of  territorial  courts^- 

A  person  imprisoned  under  a  conviction 
in  an  Oklahoma  court  is  not  entitled  to 
his  release  on  habeas  corpus,  because 
the  grand  jurors  were  summoned  from 
the  body  of  the  county,  which  resulted 
in  the  selection  as  such  jurors  of  per- 
sons who  were  not  electors  nor  resi- 
dents of  the  territory,  since  the  federal 
Constitution  does  not  control  the  meth- 
od of  selection,  and  if  any  laws  have 
been  violated  by  this  method  they  are 
territorial  enactments,  which  are  not 
laws  of  the  United  States.  In  re  Moran 
(1906)  27  Sup.  Ct.  25,  203  U.  S.  96,  51 
L.  Ed.  105;  Ex  parte  Moran  (1906)  144 
Fed.  594,  75  C.  C.  A.  396. 

The  supreme  court  cannot  discharge 
a  prisoner  because,  under  the  authority 


of  the  law  of  the  territory,  an  alien 
who  had  declared  his  intention  to  be- 
come a  citizen  of  the  United  States  sat 
in  the  grand  jury  that  found  the  indict- 
ment against  the  prisoner,  as  ^uch  ob- 
jection goes  merely  to  the  regularity  of 
the  proceedings.  The  supreme  court 
cannot  discharge  the  prisoner  because 
he  was  denied  his  right  to  have  compul- 
sory process  for  obtaining  witnesses  in 
his  favor.  Ex  parte  Harding  (1887)  7 
Sup.  Ct  780,  781,  120  U.  S.  782,  30  L. 
Ed.  824. 

Denial  of  request  for  time  to  prepare 
defense,  contrary  to  General  Order  No. 
58,  in  the  Philippine  Islands,  did  not 
warrant  discharge  on  habeas  corpus 
because  deprived  of  right  under  Philip- 
pine Organic  Act  July  1,  1902,  §  5,  to 
due  process  of  law,  but  an  error  of 
law  not  reviewable  by  habeas  corpus. 
McMicking  v.  Schields  (1915)  35  Sup. 
Ct.  065,  238  U.  S.  99,  59  L.  Ed.  1220. 

A  person  imprisoned  pursuant  to  a 
judgment  of  a  territorial  court  for  vio- 
lation of  a  territorial  law  is  not  in  cus- 
tody under  or  by  virtue  of  the  author- 
ity of  the  United  States.  Connella  v. 
Haskell  (1907)  158  Fed.  285,  87  C.  O. 
A.  111. 

A  writ  of  habeas  corpus  from  the 
circuit  court  for  the  western  district 
of  Arkansas  will  run  to  the  Indian  Ter- 
ritory to  inquire  into  the  cause  of  im- 
prisonment of  a  person  convicted  by 
an  Indian  court  without  jurisdiction. 
Ex  parte  Kenyon  (C.  C.  1878)  Fed. 
Cas.  No.  7,720. 

54.  Judgmente  or  orders  of  state 
courts— Jurisdiction  and  power  of  fed- 
eral courts  in  general.— The  federal 
courts  have  power  to  discharge  prison- 
ers restrained  of  their  liberty  in  vio- 
lation of  the  Constitution  of  the  United 
States  under  judgments  of  state  courts. 
Andrews  v.  Swartz  (1895)  156  U.  S. 
272,  15  Sup.  Ct.  380,  39  L.  Ed.  422; 
Ex  parte  McCready  (C.  C.  1874)  Fed. 
Cas.  No.  8.732;  In  re  Wong  Yung  Quy 
(C.  C.  1880)  47  Fed.  717;  U.  S.  v. 
Lewis  ex  rel.  Durury  (C.  C.  1904) 
129  Fed.  823,  order  affirmed  (1906)  26 
Sup.  Ct.  229.  200  U.  S.  1,  50  Ia  Ed.  343; 
In  re  Dowd  (C.  C.  1904)  133  Fed.  747; 
Ex  parte  Yung  Jon  (D.  C.  1886)  28 
Fed.  308,  309;  Walters  v.  McKinnis 
(D.  C.  1915)  221  Fed.  746. 

Where  an  officer  in  the  army  refused 
to  discharge  a  recruit,  under  the  order 
of  a  state  court,  because  of  the  alleg- 
ed invalidity  of  his  enlistment,  and 
was  committed  by  the  state  court  for 
contempt,  he  was  entitled  to  be  dis- 
charged by  the  United  States  court. 
Ex  parte  Yerger  (1868)  75  U.  S.  (8 
Wall.)  85,  19  L.  Ed.  332. 

A  writ  of  habeas  corpus  will  seldom 
be  upheld  as  a  writ  of  error  to  review 
in  a  federal  court  the  proceedings  in  a 
criminal  case  in  the  state  court.  Stor- 
ti  V.  Massachusetts  (1901)  22  Sup.  Ct. 
72,  73,  183  U.  S.  138,  46  L.  Ed.  120. 

It  is  only  in  exceptional  and  urgent 
cases  that  the  federal  courts  will  in- 
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terpuse  by  the  writ  of  habeas  corpus  to 
discharge  prisoners  held  in  custody  un- 
der state  authority.  In  re  Huse  (1807) 
79  Fed.  305,  25  C.  C.  A.  1. 

The  federal  court  may,  on  habeas 
corpus,  release  a  person  after  his  con- 
viction by  a  state  court  as  well  as  be- 
fore trial,  when  he  is  in  custody  for 
an  act  done  in  pursuance  of  a  valid  fed- 
eral law.  CampbeU  v.  Waite  (1898) 
88  Fed.  102,  105,  31  C.  C.  A.  403  (ap« 
peal  dismissed  [1901]  21  Sup.  Ct.  920, 
380  U.  S.  635,  45  L.  Ed.  709). 

In  a  criminal  prosecution  in  a  state 
court,  where  the  statute  creating  the 
offense  is  not  repugnant  to  the  federal 
Constitution,  and  the  court  has  juris- 
diction, its  determination  with  respect 
to  the  sufficiency  of  the  charge  is  con- 
trolling in  the  federal  courts  on  an  ap- 
plication by  the  accused  for  a  writ  of 
habeas  corpus  after  conviction.  Erick- 
son  V.  Hodges  (1910)  179  Fed.  177, 
102  C.  C.  A.  443. 

The  federal  courts  have  no  jurisdic- 
tion to  grant  a  habeas  corpus  upon  pe- 
tition alleging  that  the  prisoner  is  held 
under  the  capias  of  a  state  court  isr- 
supd  upon  a  judgment  that  has  been 
vacated  In  re  Shaner  (C.  C.  1889) 
39  Fed.  8(39. 

The  case  in  which  a  United  States 
court  has  jurisdiction  by  habeas  cor- 
pus to  discharge  one  imprisoned  under 
judgment  of  a  state  court  rester  on 
special  grounds,  such  as  where  the 
state  is  proceeding  against  an  officer 
of  the  United  States  for  an  act  done 
in  pursuance  of  his  official  duty  under 
the  federal  constitution  or  laws,  or 
where  the  state  court,  assuming  to  act 
by  authority  of  a  state  statute  which  is 
in  conflict  with  the  federal  constitution 
and  void  for  that  reason,  imprisons  a 
citizen  for  exercising  a  right  guaran- 
teed by  the  federal  constitution.  Ex 
parte  Ulrich  (C.  d  1890)  43  Fed.  661, 
664. 

On  application  to  a  federal  court  for 
a  writ  of  habeas  corpus  to  release  a 
prisoner  convicted  of  crime  by  a  state 
court,  the  judge  has  a  discretion  wheth- 
er the  prisoner  shall  be  put  to  his  writ 
of  error  to  the  highest  state  court,  br 
whether  the  court  will  proceed  to  sum- 
marily determine  whether  he  is  re- 
strained of  his  liberty  in  violation  of 
the  constitution  of  the  United  States. 
In  re  King  (C.  C.  1892)  51  Fed.  434; 
In  re  HaskeU  (O.  C.  1892)  52  Fed. 
795. 

Where  a  person  has  been  deprived  of 
his  liberty  without  due  process  of  law 
by  a  state  court,  by  being  committed 
to  jail  for  an  alleged  contempt  not  com- 
mitted in  the  presence  of  the  court, 
and  without  process  or  hearing,  and 
the  state  laws  give  him  no  right  of  ap- 
peal, he  is  entitled  to  be  discharged  by 
a  federal  court  on  a  writ  of  habeas  cor- 
pus. Ex  parte  Strieker  (C.  C.  1901) 
109  Fed.  145. 

A  federal  court  is  without  jurisdic- 
tion of  a  habeas  corpus  proceeding  for 
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the  discharge  of  a  state  prisoner  where 
the  only  question  involved  is  bis  identi- 
ty with  an  escaped  convict,  and  no  di- 
versity of  citizenship  is  alleged.  Ex 
parte  Moebus  (0.  C.  1906)  148  Fed.  39. 

While  the  federal  court  has  jurisdic- 
tion to  issue  a  writ  of  habeas  corpas 
to  determine  the  jurisdiction  of  a  state 
court  to  deprive  a  citizen  of  his  liberty, 
whether  such  writ  should  be  issued  in 
the  exercise  of  such  jurisdiction  is  a 
matter  to  be  determined  in  the  exer- 
cise of  a  sound  discretion  in  pursaance 
of  law.  Ex  parte  Martin  (C.  G.  1910) 
180  Fed.  209. 

The  decision  of  a  state  court  remand- 
ing the  prisoner  on  habeas  corpus  pro- 
ceedings is  no  bar  to  the  subsequent 
issue  of  the  writ  by  a  federal  court, 
and  a  full  investigation  by  it  of  the 
cause  of  detention.  In  re  Reynolds  (D. 
C.  1867)  Fed.  Gas.  No.  11,721. 

Where  a  prisoner  convicted  for  a 
criminal  offense  in  a  state  court  was 
not  given  a  jury  trial  or  entitled  to  one 
under  the  state  statute,  he  cannot  be 
discharged  from  habeas  corpus  by  fed- 
eral court  on  the  ground  that  his  con- 
viction was  without  due  process  of  law. 
Ex  parte  Brown  (D.  G.  1905)  140  Fed. 
461. 

See  notes  under  18  and  44,  ante,  and 
subd.  V,  post,  this  section. 

As  to  custody  under  indictments  qq- 
der  state  authority  or  process  of  state 
courts,  see  also  subd.  Ill,  ante,  this  sec- 
tion, 

55.  —  Scope  of  Inqulry^-^^urts  of 
the  United  States,  on  an  application  for 
writ  of  habeas  corpus  under  R.  S.  H 
754-761,  post,  §$  1282-1289,  by  a  per- 
son  confined  under  final  judgment  of  a 
state  court,  may  inquire  into  the  truth' 
of  the  causes  of  his  detention.  Frank 
V.  Mangum  (1915)  35  Snp.  Ct  5S2, 
237  U.  S.  309,  59  L.  Ed.  969. 

Federal  courts,  on  application  for  ha- 
beas corpus  by  person  held  under  final 
judgment,  of  a  state  court,  are  confined 
to  examination  of  such  jurisdictional 
question.  Collins  ▼.  Johnston  (1915) 
35  Sup.  Ct.  649,  237  U.  S.  502,  59  L. 
Ed.  1071. 

An  application  to  a  federal  court  for 
a  writ  of  habeas  corpus  to  release  a 
person  imprisoned  by  virtue  of  a  judg- 
ment of  a  state  court,  based  upon  a 
finding  of  contempt,  is  to  be  determin- 
ed by  the  same  principles  applicable  in 
the  case  of  a  judgment  on  the  verdict 
of  a  jury.  In  re  Jordan  (D.  C.  1892) 
49  Fed.  238. 

56.  -^  Questions     adjudioated.  — In 

habeas  corpus  to  release  one  convicted 
of  crime  in  a  state  court,  where  the 
judgment  has  been  afiirmed  by  the 
state  supreme  court,  and  a  writ  of  er- 
ror to  the  supreme  court  of  the  United 
States  has  be\en  dismissed  for  want  of 
jurisdiction,  it  cannot  be  assumed  that 
any  point  on  which  jurisdiction  by  the 
latter  court  might  have  been  sustained 
was   overlooked,   merely  because  that 
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point  was  not  specifically  raised  therein 
or  in  the  state  supreme  court.  Craem- 
er  V.  State  of  Washington  (1897)  18 
Sup.  Ct  1, 168  U.  S.  124,  42  L.  Ed.  407. 
Federal  courts  will  not  grant  relief 
by  habeas  corpus  on  constitutional 
grounds  to  persons  imprisoned  under  a 
conviction  in  a  state  court,  where  they 
fail  to  raise  such  questions  when 
brought  up  for  sentence  or  on  appeal. 
Ex  parte  Spencer  (1913)  33  Sup.  Ct. 
709,  228  U.  S.  652,  57  L.  Ed.  1010. 

57. Matters    within    Jurisdiction 

of  state  courts.— Federal  courts  have 
no  power  to  interfere  by  habeas  corpus 
with  the  imprisonment  of  a  person  un- 
der a  judgment  of  conviction  of  a  crime 
in  a  state  court,  if  that  court  had  ju- 
risdiction to  try  the  case,  and  jurisdic- 
tion over  the  person  of  the  accused, 
and  did  not  lose  such  jurisdiction  dur- 
ing the  trial.  Felts  v.  Murphy  (1906) 
26  Sup.  Ct.  366,  201  U.  S.  123,  50  L. 
Ed.  689;  Valentina  v.  Mercer  (1906) 
26  Sup.  Ct.  368,  201  U.  S.  131,  50  L. 
Ed.  693;  Ex  parte  Ulrich  (O.  C.  1890) 
43  Fed.  661;  Filer  v.  Steele  (D.  O. 
1915)  228  Fed.  242. 

Subject  to  the  exclusive  and  para- 
mount authority  of  the  national  gov- 
ernment, by  its  own  judicial  tribunals, 
to  determine  whether  persons  held  in 
custody  by  authority  of  the  courts  of 
the  United  States,  or  by  commissioners 
of  such  courts,  or  by  officers  of  the 
general  government  acting  under  its 
laws,  are  so  held  in  conformity  with 
law,  the  states  have  the  right,  by  their 
own  courts,  or  by  the  judges  thereof, 
to  inquire  into  the  grounds  upon  which 
any  person,  within  their  respective  ter- 
ritorial limits,  is  restrained  of  his  lib- 
erty, and  to  discharge  him  if  it  be  as- 
certained that  such  restraint  is  illegal; 
and  this,  notwithstanding  such  illegal- 
ity may  arise  from  a  violation  of  the 
constitution  and  laws  of  the  United 
States.  Robb  v.  Connolly  (1884)  111 
U.  S.  624,  4  Sup.  Ct.  544,  28  L.  Ed. 
542. 

The  including  in  one  indictment  of  il- 
legal voting  for  presidential  electors 
and  for  members  of  congress,  the  latter 
offense  being  within  the  jurisdiction  of 
the  federal  courts,  does  not  affect  the 
Jurisdiction  of  the  state  court,  and  can- 
not be  taken  advantage  of  on  habeas 
corpus.  In  re  Green  (1890)  134  U.  S. 
377,  10  Sup.  Ct.  586,  33  L.  Ed.  951. 

The  presumption  is  that  the  court  of 
appeals  of  a  state  will  determine,  in 
accordance  with  the  law  of  the  state, 
the  question  whether  or  not  the  Penal 
Code  and  the  Code  of  Criminal  Proce- 
dure were  enacted  as  prescribed  by  the 
state  constitution,  and  its  determina- 
tion in  that  regard  is  not  subject  to 
review  by  the  federal  courts  on  habeas 
corpus.  In  re  Duncan  (1890)  139  U. 
S.  449,  11  Sup.  Ct.  573,  35  L,  Ed.  219. 

Where  a  state  court  had  jurisdiction 
of  the  offense  and  of  the  accused,  and 
proceeded  under  a  statute  not  repug- 
nant to  the  constitution  of  the  United 


States,  the  circuit  court  of  the  United 
States  cannot  interfere,  by  means  of  a 
writ  of  habeas  C9rpus,  with  the  execu- 
tion of  the  sentence,  on  the  ground 
that  the  indictment  was  defective. 
Bergemann  v.  Backer  (1895)  157  U.  S. 
655,  15  Sup.  Ct.  727,  30  L.  Ed.  845. 

Decisions  by  judges  of  the  supreme 
court  of  New  Jersey,  upon  applications 
by  a  convicted  murderer  for  writs  of 
habeas  corpus  and  certiorari,  that  a  re- 
prieve granted  by  the  governor  was 
granted  after  the  time  within  which  he 
had  constitutional  authority  to  do  so, 
are  conclusive  on  the  federal  courts, 
which  have  no  power  to  discharge  a 
person  on  habeas  corpus  on  the  ground 
that  he  was  by  such  decisions  deprived 
of  due  process  of  law  or  of  any  privi- 
lege or  immunity  secured  to  him  by  the 
federal  constitution.  Lambert  v.  Bar- 
rett (1895)  15  Sup.  Ct.  722,  723,  157 
U.  S.  697,  39  L.  Ed.  866.  ♦ 

An  appeal  to  a  highef  court  from  a 
judgment  of  conviction  may  be  accord- 
ed by  a  state  on  such  terms  as  it 
thinks  proper,  and  the  refusal  of  the 
state  courts  to  grant  a  writ  of  error 
to  a  person  convicted  of  murder  will 
not  of  itself  warrant  interference  in  his 
behalf  by  a  federal  court  by  writ  of 
habeas  corpus.  Kohl  v.  Lehlback 
(1805)  160  U.  S.  293,  16  Sup.  Ct  304, 
40  L.  Ed.  432. 

Pen.  Code  Cal.  §§  1227,  1243,  are  not 
in  violation  of  the  constitutional  laws 
of  the  United  States  merely  because 
they  do  not  provide  that  an  appeal 
from  an  order  directing  execution  in  a 
capital  case  shall  of  itself,  operate  to 
stay  the  execution  of  such  judgment. 
And  the  question  whether  the  judgment 
shall  be  stayed  or  superseded  pending 
an  appeal  to  the  state  supreme  court  is 
for  the  determination  of  the  trial 
judge,  or  the  judges  of  the  state  su- 
preme court;  and  their  refusal  to  stay 
it  is  no  ground  for  interference  by  the 
United  States  supreme  court,  by  writ 
of  habeas  corpus,  on  the  ground  that 
the  failure  to  stay  will  deprive  the 
prisoner  of  his  privilege  to  sue  out  a 
writ  of  error  from  the  supreme  court 
to  review  the  final  judgment  to  be  en- 
tered by  the  state  supreme  court  In 
re  Durrant  (1898)  18  Sup.  Ct  291, 169 
U.  S.  39,  42  L.  Ed.  653. 

Questions  depending  upon  state  law- 
such  as  the  lawfulness  of  a  respite 
granted  by  the  governor  to  a  person 
under  sentence  of  death,  or  the  valid- 
ity of  a  sentence  before  the  expiration 
of  a  year  during  which  the  right  to  file 
A  motion  for  a  new  trial  is  claim  to 
continue — will  not  be  reviewed  by  a 
federal  court  on  writ  of  habeas  corpus. 
Storti  V.  Massachusetts  (1901)  22  Sup. 
Ct  72,  73,  183  U.  S.  138,  46  L.  Ed. 
120. 

Federal  courts  will  not  interfere  by 
habeas  corpus  with  a  state's  adminis- 
tration of  its  criminal  law,  unless  fun- 
damental rights  sptfcially  secured  by 
the   federal  Constitution  are   invaded. 
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Rogers  v.  Peck  (1905)  26  Sup.  Ot.  87, 
89.  199  U.  S.  425,  50  L.  Ed.  256. 

The  federal  courts  have  no  jurisdic- 
tion to  release,  by  habeas  corpus,  a 
person  held  in  the  custody  of  the  state 
authorities  to  answer  for  a  contempt 
in  refusing  to  appear  and  testify  before 
a  legislative  investigating  committee, 
since  no  question  under  the  federal 
Constitution  or  laws  is  involved.  Car- 
fer  V.  Caldwell  (1906)  26  Sup.  Ct  264, 
265,  200  U.  S.  293,  60  L.  Ed.  488,  re- 
versing order  Ex  parte  Caldwell  (C. 
C.  1905)  138  Fed.  487. 

In  a  criminal  prosecution  in  a  state 
court,  where  the  statute  creating  the 
offense  is  not  repugnant  to  the  federal 
Constitution,  and  the  court  has  juris- 
diction, its  determination  with  respect 
to  the  sufficiency  of  the  charge  is  con- 
trolling in  the  federal  courts  on  an  ap- 
plication by  the  accused  for  a  writ  of 
liabeas  corpus  after  conviction.  Erick- 
Bon  V.  Hodges  (1910)  179  Fed.  177, 
102  C.  G.  A.  443. 

When  it  appears  that  the  petitioner 
for  a  writ  of  habeas  corpus  is  held  un- 
der the  judgment  of  a  state  court  of 
competent  jurisdiction,  a  federal  court 
should  not  grant  the  writ  unless  the 
pivotal  point  has  been  finally  decided 
by  the  supreme  court,  and  the  illegal- 
ity of  his  detention  is  beyond  question. 
In  re  May  (C.  C.  1897)  82  Fed.  422. 

Where,  on  a  writ  of  habeas  corpus  to 
obtain  the  discharge  of  two  members 
of  the  United  States  army  for  an  in- 
dictment for  murder,  found  by  the 
courts  of  the  state  where  the  offense 
was  committed,  it  appeared  that  the 
shooting  of  deceased  occurred  in  the 
streets  of  a  city,  outside  the  military ' 
reservation,  while  petitioners  were  en- 
deavoring to  arrest  deceased  for  dep- 
redations committed  on  such  reserva- 
tion, but  the  evidence  was  conflicting 
as  to  whether  the  shooting  was  done 
while  deceased  was  endeavoring  to  es- 
cape br  after  he  had  stopped,  thrown 
up  his  hands,  and  offered  to  surrender, 
the  determination  of  whether  the 
shooting  was  justifiable  was  within  the 
exclusive  jurisdiction  of  the  state 
courts.  U.  S.  V.  Lewis  (C.  C.  1904) 
129  Fed.  823,  order  affirmed  (1906)  26 
Sup.  Ct.  229,  200  U.  S.  1,  50  L.  Ed. 
343. 

A  writ  of  habeas  corpus  would  not 
be  granted  by  a  federal  court  to  review 
a  petitioner's  restraint  under  a  convic- 
tion for  neglecting  or  refusing  to  cause 
children  to  attend  school,  in  violation 
of  the  state  statute,  on  the  ground  that 
the  information  did  not  charge  a  crime, 
was  not  properly  verified,  and  that  the 
statute  did  not  conform  to  the  state 
Constitution ;  such  questions  being  pure- 
ly of  local  law,  on  which  the  decision 
of  the  state  courts  would  be  conclu- 
sive. Ex  parte  Counort  (C.  C.  1911) 
188  Fed.  398. 

Where  a  person  is  arrested  on  a 
peace-warrant  from  one  state  judge, 
and  committed  to  jail  after  hearing  be- 
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fore  another  judge  acting  within  his 
jurisdiction  and  proceeding  in  accord- 
ance with  state  practice,  he  cannot  be 
released  by  the  federal  district  court 
on  habeas  corpus,  as  being  deprived  of 
his  liberty  without  due  process  of  law. 
In  re  Enslow  (D.  C.  1891)  45  Fed 
351. 

Where  a  person  has  been  convicted 
of  violating  the  prohibitory  liquor  law 
of  Iowa  by  a  state  court  of  general  ju- 
risdiction, having  jurisdiction  of  the 
person  and  the  subject-matter  and  au- 
thority to  render  the  particular  judg- 
ment, such  decision  cannot  be  reviewed 
in  the  federal  courts  on  an  application 
for  a  writ  of  habeas  corpus,  alleging 
that  the  sales  for  which  the  conviction 
was  had  were  made  in  the  original 
packages  of  importation,  but  also 
showing  that  the  court  charged  the 
jury  in  strict  accordance  with  the  de- 
cision of  the  United  States  supreme 
court  in  the  original  package  case.  In 
re  Jordan  (D.  C.  1892)  49  Fed.  238. 

A  United  States  court  will  not  grant 
a  writ  qf  habeas  corpus  for  the  dis- 
charge of  a  prisoner  in  custody  for 
contempt  under  the  resolution  of  a 
state  senate,  upon  the  ground  that  hia 
detention  is  contrary  to  the  constitu- 
tion of  the  United  States,  where  there 
has  been  an  inquiry  in  the  supreme 
court  of  the  state  involving  the  legal- 
ity of  the  detention  and  of  the  con- 
tempt proceedings,  which  are  matters 
peculiarly  within  the  exclusive  jurisdie-, 
tion  of  the  state.  In  re  Lawrence  (D. 
C.  1897)  80  Fed.  99. 

See,  also,  notes  under  11  and  49, 
ante,  and  59,  post. 

58. Effect  of  remedy  by  appeal 

or  error.— See  note  under  6,  ante,  subd. 
I,  this  section. 

59.   Want  of  authority  or  Juris- 

dictIon.^Habeas  corpus  will  lie  in  a 
federal  court  in  behalf  of  a  person  con- 
victed of  crime  in  a  state  court  only 
where  the  judgment  is  absolutely  void 
for  want  of  jurisdiction.  Frank  v. 
Mangum  (1915)  35  Sup.  Ct  582,  237 
U.  S.  309,  59  L.  Ed.  969. 

A  state  court  has  no  jurisdict'on  over 
the  offense  of  passing  counterfeit  na- 
tional bank  notes  with  knowledge  of 
their  counterfeit  charaster.  Therefore, 
where  one  has  been  convicted  of  that 
offense  by  a  state  court  and  sentenced 
to  imprisonment,  be  will  be  discharged 
on  motion  in  habeas  corpus  proceed- 
ings taken  in  the  district  court.  Ex 
parte  Houghton  (D.  C.  1881)  7  Fed. 
657;   Id.  (D.  C.  1881)  8  Fed.  897. 

A  person  imprisoned  on  conviction  in 
the  state  court  of  an  offense  eidosively 
cognizable  in  the  federal  courts  will 
be  discharged  on  a  writ  issued  from  a 
federal  court  Ex  parte  Bridges  (C. 
C.  and  D.  C.  1875)  Fed.  Cas.  No.  1,- 
862;  Ex  parte  Tatem  (D.  C.  1877) 
Fed.  Cas.  No.  13.759;  In  re  Houston 
(D.  C.  1899)  94  Fed.  119. 

Since  the  state  courts  have  no  juris- 
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diction  over  the  offense  of  counterfeit- 
ing national  bank  notes,  a  person  con- 
yicted  of  such  offense  in  a  state  court 
"Will  be  discharged  by  the  federal  court 
on  habeas  corpus.  Ex  parte  Houghton 
(D.  C.  1881)  8  Fed.  897,  903. 

The  district  court  has  the  power  in 
habeas  corpus  proceedings  to  make  any 
order  necessary  to  protect  a  person 
brought  before  it  from  proceedings  and 
orders  of  a  state  court  which  are  be- 
yond its  jurisdiction.  In  re  Ebanks  (D. 
C.  1897)  sS4  Fed.  311,  order  affirmed 
Ebanks  v.  Hale  (1897)  18  Sup.  Gt.  942, 
168  U.  S.  707,  42  L.  Ed.  1214. 

A  federal  court  may,  in  its  discretion, 
release  upon  a  writ  of  habeas  corpus  a 
person  held  in  confinement  under  a 
judgment  of  a  state  court  sentencing 
him  to  imprisonment  for  crime,  where 
it  appears  that  such  court  had  no  juris- 
diction over  his  person  or  of  the  crime 
charged;  and  where  such  want  of  juris- 
diction arises  from  a  provision  of  the 
constitution  or  a  law  or  a  treaty  of  the 
United  States  which  precludes  a  second 
prosecution  for  the  offense,  such  relief 
may  properly  be  granted,  rather  than  to 
compel  the  petitioner  to  follow  his 
remedy  by  writ  of  error.  Cohn  v.  Jones 
(D.  C.  1900)  100  Fed.  039. 

A  federal  court  has  power  to  dis- 
charge from  imprisonment,  on  habeas 
corpus,  an  Indian  convicted  and  sen- 
tenced by  a  state  court  which  was  with- 
out jurisdiction,  and  whose  judgment  is 
therefore  void.  Ex  parte  Van  Moore 
MD.  C.  1915)  221  Fed.  954. 

See,  also,  notes  under  11,  49  and  57, 
ante,  this  section. 

60-61. Errors  and  irregularities 

In  proceedings^— The  federal  court  can- 
not, by  a  writ  of  habeas  corpus,  review 
the  decision  of  a  state  court  in  a  crimi- 
nal case,  or  disturb  the  custody  of  de- 
fendant, on  the  ground  that  persons 
of  the  negro  race  were  excluded 
from  the  grand  jury  which  found  the 
indictment  against  him,  and  from  the 
trial  jury.  In  re  Wood  (1890)  140 
U.  S.  278,  11  Sup.  Ct.  738,  35  L.  Ed. 
505;  Id,,  140  IT.  S.  370,  11  Sup.  Ct. 
942,  35  L.  Ed.  505. 

The  assignment  as  counsel  to  defend 
one  on  trial  in  a  state  court  of  one  who 
has  not  been  admitted  to  practice  as  an 
attorney,  a  variance  between  the  in- 
dictment and  the  evidence,  and  the  ex- 
clusion from  the  jury  of  all  persons  of 
the  color  of  defendant,  are  all  matters 
within  the  jurisdiction  of  the  trial  court, 
and  cannot  be  reached  by  habeas  corpus 
from  a  federal  court;  and  it  is  imma- 
terial whether  defendant  is  acquainted 
with  the  laws  and  language  of  this 
country,  or  that  he  is  the  subject  of  a 
foreign  government.  Jugiro  v.  Brush 
(1890)  140  U.  S.  291,  11  Sup.  Ct.  770, 
35  L.  Ed.  510. 

Where  a  state  court  having  jurisdic- 
tion of  the  offense  and  person  enters 
on  the  trial  of  a  criminal  case  under  a 
statute  not  repugnant  to  the  constitu- 
tion of  the  United  States,  no  mere  er- 


ror in  the  conduct  of  the  trial  will  give 
a  United  States  court  jurisdiction  to 
review  the  proceeding  on  habeas  corpus. 
Andrews  v.  Swartz  (1895)  156  U.  S. 
272, 15  Sup.  Ct.  389,  39  L.  Ed.  422. 

The  conviction  by  a  state  court  of  the 
accused,  in  an  indictment  for  murder, 
of  murder  in  the  first  degree,  and  sen- 
tence accordingly,  without  a  finding  as 
to  the  degree  of  the  crime,  which  is 
divided  by  the  law  of  the  state  into 
three  degrees,  although  erroneous,  can- 
not be  collaterally  attacked  by  writ  of 
habeas  corpus.  In  re  Eckart  (1897)  17 
Sup.  Ct  638,  166  U.  S.  481,  41  L.  Ed. 
1085. 

A  person  convicted  of  murder  in  a 
state  court  will  not  be  released  on 
habeas  corpus,  on  the  theory  that  juris- 
diction over  the  subject-matter  and  the 
person  of  the  accused  was  lost  by  the 
failure  of  the  trial  court  to  have  the 
testimony  in  the  case  read  or  repeated 
to  the  accused,  who  was  unable,  be- 
cause of  his  almost  total  deafness,  to 
hear  the  evidence.  Felts  v.  Murphy 
(1906)  26  Sup.  Ct.  366,  368,  201  U.  S. 
123,  50  L.  Ed.  689. 

The  federal  courts  will  not  release, 
on  habeas  corpus,  a  person  convicted  of 
murder  in  the  first  degree  in  a  state 
court,  on  the  theory  that  that  court  lost 
its  jurisdiction  to  proceed  in  the  trial 
because  it  charged  the  jury,  in  accord- 
ance with  the  admission  of  counsel  for 
the  accused,  that  the  only  question  for 
their  consideration  was  the  degree  of 
murder  of  which  the  accused  was  guilty. 
Valentina  v.  Mercer  (1906)  26  Sup.*Ct. 
36S.  201  U.  S.  131,  50  L.  Ed.  693. 

A  federal  court  has  no  jurisdiction  to 
review  on  habeas  corpus  a  judgment  of 
conviction  by  a  state  court  in  a  crim- 
inal case,  upon  the  ground  that  one  of 
the  jurors,  before  the  trial,  had  ex- 
pressed the  opinion  that  the  prisoner  * 
was  guilty,  or  that  pending  the  trial  a 
juror  had  privately  conversed  with  oth- 
er persons  about  the  case,  such  matters 
being  exclusively  within  the  jurisdiction 
of  the  trial  and  appellate  courts  of  the 
state.  In  re  King  (C.  C.  1892)  51  Fed. 
434. 

The  action  of  a  state  court  in  refus- 
ing to  assign  counsel  for  a  prisoner's 
defense,  in  forcing  him  to  trial  without 
time  for  preparation  and  without  op- 
portunity to  secure,  by  compulsory  pro- 
cess, the  presence  of  material  witness- 
es, in  violation  of  the  constitution  and 
laws  of  the  state,  cannot  be  considered 
by  a  federal  court  in  habeas  corpus 
proceedings.  In  re  McKnight  (C.  C. 
1892)  52  Fed.  799,  following  Ex  parte 
Harding  (1887)  120  U.  S.  782,  7  Sup. 
Ct.  780.  30  L.  Ed.  824. 

The  action  of  a  judge  of  a  state  court 
in  erroneously  sentencing  one  convicted 
of  crime  under  a  statute  not  applicable 
to  his  case  presents  no  question  for  the 
federal  court  on  habeas  corpus.  In  re 
Murphy  (C.  C.  1898)  87  Fed.  549. 

The  writ  will  not  be  granted  either 
because  the  person  assuming  to  act  as 
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prosecuting  attorney,  by  whom  the  in- 
formation against  petitioner  was  filed, 
is  only  de  facto  a  prosecuting  attorney, 
or  because  petitioner  was  denied  admis- 
sion to  bail  pending  a  writ  of  error 
which  he  had  sued  out  in  the  state 
court.  In  re  Humason  (D.  C.  1891) 
46  Fed.  388. 

Habeas  corpus  cannot  issue  from  the 
federal  courts  to  review  alleged  errors 
of  state  courts  in  administering  the 
criminal  laws  of  the  state.  In  re  Nel- 
son (D,  C.  1895)  69  Fed.  712. 

See,  also,  notes  under  14,  22,  34,  and 
51,  ante,  this  section. 

V.  CUSTODY     IN     VIOLATION     OF 
CONSTITUTION,  LAW,  OR 

TREATY       OF       THE        UNITED 
STATES 

See  notes  under  18,  29,  44,  and  54 
et  seq.,  ante,  this  section. 

62.  Construction  and  operation  in 
generals— The  circuit  court  of  the  Unit- 
ed States  may  issue  the  writ  of  habeas 
corpus  upon  the  application  of  any  per- 
son who  is  imprisoned  in  violation  of 
the  constitution,  or  of  any  law  or  treaty 
of  the  United  States.  Ex  parte  Bridges 
(C.  C.  and  D.  C.  1875)  Fed.  Cas.  No. 
1,862;  In  re  Brosnahan  (G.  G.  1883) 
18  Fed.  62;  Ex  parte  Gonway  (G.  G. 
1891)  48  Fed.  77;  United  States  v. 
Lewis  (G.  G.  1904)  129  Fed.  823  (af- 
firmed [1906]  26  Sup.  Gt.  229,  200  U. 
S.  1,  50  L.  Ed.  343) ;  Ex  parte  Gollins 
(G.  p.  1906)  149  Fed.  573;  Ex  parte 
Hanson  (D.  G.  1886)  28  Fed.  127. 

The  statute  gives  the  court  power  to 
issue  a  writ  of  habeas  corpus,  on  peti- 
tion of  a  United  States  marshal  in  the 
custody  of  a  sheriff  on  the  charge  of 
murder,  and  to  discharge  him,  if  it  ap- 
pears that  he  is  in  custody  in  violation 
ot  the  constitution  or  laws  of  the  Unit- 
ed States.  In  re  Neagle  (1890)  10  Sup. 
Gt.  658,  660,  135  U.  S.  1,  34  L.  Ed.  55, 
affirming  judgment  (G.  G.  1889)  39  Fed. 
833,  5  L.  R.  A.  78. 

In  habeas  corpus  proceedings  the 
judges  hear  the  evidence  without  a  jury 
and  proceed  in  a  summary  way  to  pass 
on  the  federal  question  involved,  which 
is  whether  the  petitioner  is  deprived 
of  his  liberty  in  contravention  of  the 
constitution  or  laws  of  the  United 
States.  West  Virginia  v.  Laing  (1904) 
133  Fed.  887,  66  G.  G.  A.  617. 

Failure  of  jury  commissioners  to  sum- 
mon colored  persons,  and  the  action  of 
a  judge  in  refusing  to  issue  a  subpoena 
to  secure  evidence  in  support  of  a  chal- 
lenge to  the  grand  jury,  or  to  entertain 
a  petition  for  removal  of  a  criminal 
cause  for  a  local  prejudice,  are  not  vio- 
lations of  the  constitution  or  laws  of 
the  United  States,  entitling  a  colored 
prisoner  to  a  writ  of  habeas  corpus. 
Ex  parte  Murray  (G.  G.  1895)  66  Fed. 
297. 

A  federal  court  or  judge  should  not 
discharge  on  writ  of  habeas  corpus  a 
person  in  the  custody  of  state  authori- 
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ties,  on  the  ground  that  he  is  held  in 
violation  of  the  Gonstitution  or  of  a 
law  or  treaty  of  the  United  States,  un- 
less the  case  is  one  of  urgency,  callins 
for  immediate  action.  In  re  Matthewi 
(D.  C.  1902)  122  Fed.  248. 

A  person  in  prison  under  a  conviction 
by  a  state  court  on  an  indictment 
charging  him  with  being  accessory  to  a 
murder,  and  pending  an  appeal  from 
such  conviction,  is  not  "in  custody  in  ri- 
olation  of  the  Gonstitution  or  of  a  law 
or  treaty  of  the  United  States.  Ex 
parte  Powers  (D.  G.  1904)  129  Fed. 
985. 

A  defendant  charged  with  a  criminal 
offense  in  a  federal  court,  and  at  lart^e 
on  bail  pending  a  determination  of  his 
case  by  an  appellate  court,  when  ar- 
rested and  held  in  custody  by  the  au- 
thorities of  a  state,  outside  of  the  ja- 
risdiction  of  the  federal  courts  in  which 
his  case  is  pending,  to  answer  to  an  in- 
dictment in  the  state  court,  is  not  so 
held  in  violation  of  his  constitutional 
rights  or  contrary  to  any  law  of  the 
United  States  which  entitles  him  to  a 
discharge  by  a  federal  court  on  a  writ 
of  habeas  corpus,  where  neither  the 
United  States  nor  his  surety  demand 
such  discharge.  Ex  parte  Marrin  (D. 
G.  1908)  164  Fed.  631. 

63.  Violation  of  federal  lawsw— A  per- 
son imprisoned  under  a  conviction  in  an 
Oklahoma  court  is  not  entitled  to  bis 
release  on  habeas  corpus,  because  the 
grand  jurors  were  summoned  from  the 
body  of  the  county,  which  resulted  in 
the  selection  as  such  jurors  of  persona 
who  were  not  electors  nor  residents  of 
the  territory,  since  the  federal  Consti- 
tution does  not  control  the  method  of 
selection,  and  if  any  laws  have  been  vio- 
lated by  this  method  they  are  territorial 
enactments,  which  are  not  laws  of  the 
United  States.  In  re  Moran  (1906)  27 
Sup.  Gt  25,  26,  203  U.  S.  96,  51  L.  Ed. 
105;  Ex  parte  Moran  (1906)  144  Fed. 
51)4,  75  G.  G.  A.  396. 

This  clause  does  not  require  that  the 
law  shall  be  by  express  act  of  congress. 
Any  obligation  fairly  and  properly  m- 
ferable  from  the  constitution,  or  any 
duty  of  a  United  States  officer  to  be  de- 
rived from  the  general  scope  of  his  du- 
ties under  the  laws  of  the  TTnited 
States,  is  a  "law,"  within  the  meaning 
of  the  statute.  In  re  Neagle  (1889)  135 
U.  S.  1,  10  Sup.  Gt  658,  34  L.  Ed.  55. 

A  debtor  discharged  under  the  insol- 
vent act  and  arrested  for  a  debt  accru- 
ing before  his  discharge  may  be  dia- 
charged  upon  habeas  corpus.  Ex  parte 
Reardon  (C.  G.  1826)  Fed.  Cas,  No. 
11.615. 

Where  it  appears  on  the  writ  of  ha- 
beas corpus  that  the  imprisonment  is 
under  the  authority  of  an  act  of  con- 
gress, the  jurisdiction  of  the  state  court 
is  at  an  end.  Ex  parte  Robinson  (G. 
G.  1856)  Fed.  Cas.  No.  11,934. 

The  writ  will  issue  where  colored 
prisoners  have  been  tried  capitally  be- 
fore a  state  court  by  a  jury  exdosiveiy 
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white,  in  contravention  of  R.  S.  §  641, 
ante,  I  1013.  Ez  parte  Reynolds  (G. 
C.  1878)  Fed.  Gas.  No.  11,720. 

The  orders  and  writs  of  the  federal 
court  are  issued  under  and  by  the  au- 
thority of  the  laws  of  the  United  States, 
and  when  the  affidavits  ag^ainst  the  re- 
lators were  made  in  contempt  of  the 
restraining  orders  of  such  court,  and 
the  relators  are  imprisoned  by  virtue  of 
such  affidavits,  they  are  imprisoned  in 
violation  of  the  laws  of  the  United 
States.  United  States  ex  rel.  Spink 
(C.  G.  1884)  19  Fed.  631. 

A  telegraph  company,  constructing 
lines  over  and  along  any  military  and 
post  roads  of  the  United  States,  is  act- 
ing under  authority  of  an  act  of  con- 
gress, and,  if  arrested  by  the  state  au- 
thorities for  obstructing  the  highway 
merely  because  of  the  prosecution  ot 
such  work,  he  will  be  released  on  habe- 
as corpus.     Ex  parte  Gonway    (G.  G. 

1891)  48  Fed.  77. 

Where  a  person  under  bail  to  answer 
an  indictment  in  a  federal  court  is  ar- 
rested on  state  process  for  a  crime 
against  the  state,  his  confinement  there- 
under is  not  in  violation  of  any  law  of 
the  TTnited  States.     In  re  Fox  (D.  G. 

1892)  51  Fed.  427,  429. 

Where  a  trial  and  sentence  are  void 
by  a  law  of  the  United  States,  any  cus- 
tody under  them  is  a  violation  of  that 
law,  relief  from  which  may  be  obtained 
by  habeas  corpus  in  the  courts  of  the 
United    States.     In   re    Fitton    (G.    C. 

1893)  55  Fed.  271,  273. 

Habeas  corpus  will  not  lie  to  release 
an  Indian  convicted  and  imprisoned  un- 
der Laws  1885,  c.  341,  S  9  (23  Stat. 
385),  for  assault  with  intent  to  kill,  on 
the  ground  that  he  is  entitled  to  be 
tried  under  the  laws  of  the  state  of  his 
residence,  by  virtue  of  Laws  1887.  c. 
119.  f  6.  In  re  Blackbird  (G.  G.  1895) 
66  Fed.  641. 

Where  the  refusal  to  produce  a  pris- 
oner was  not  justified  by  a  law  of  the 
United  States,  the  court  was  without 
jurisdiction.  In  re  Hirsch  (G.  G.  1896) 
74  Fed.  928,  929  (affirmed  [1898]  87 
Fed.  1005,  31  G.  G.  A.  350). 

Rules  and  regulations  for  the  govern- 
ment of  the  agents  of  the  secret- serv- 
ice division  of  the  United  States  treas- 
ury department,  promulgated  by  author- 
ity of  the  secretary  of  the  treasury, 
are  laws  of  the  United  States.  U.  S. 
V.  Fuellhart  (G.  G.  1901)  106  Fed.  911. 

While  the  United  States  courts  have 
power  to  intervene  by  habeas  corpus  in 
a  case  where  a  disregard  of  the  federal 
law  is  charged,  it  is  not  always  expedi- 
ent to  do  so,  involving  as  it  does  a  con- 
flict of  authority  which  it  is  desirable 
to  avoid.  Ex  parte  Rearick  (G.  G. 
1902)  118  Fed.  928. 

A  writ  of  habeas  corpus  from  a  fed- 
eral court  is  the  proper  remedy,  where 
one  is  restrained  of  his  liberty  by  a 
state  court  for  the  commission  of  the 
offense  of  passing  counterfeit  national 


bank  bills.    Ex  parte  Houghton  (D.  G. 
1881)  7  Fed.  657. 

In  habeas  corpus  proceedings  before 
a  state  judge  all  persons  are  to  be  con- 
sidered as  lawfully  restrained  who  are 
confined  under  the  constitutional  laws 
of  the  state  or  federal  government.  Ex 
parte  Pool  (1821)  2  Va.  Gas.  276. 

64.  Violation  of  United  States  con- 
stitutlond— The  federal  courts  have  ju- 
risdiction of  a  writ  of  habeas  corpus, 
alleging  the  arrest  and  imprisonment 
of  petitioner  without  due  process  of 
law.  In  re  Monroe  (G.  G.  1891)  46 
Fed.  52;  Ex  parte  Harian  (G.  G.  1909) 
180  Fed.  119  (decree  affirmed  Harlan 
V.  McGourin  [1910]  31  Sup.  Gt.  44,  218 
U.  S.  442,  54  L.  Ed.  1101,  21  Ann.  Gas. 
849);  In  re  Ah  Lee  (D.  G.  1880)  5  Fed. 
899;  In  re  Lee  Tong  (D.  G.  1883)  18 
Fed.  253;  Laundry  License  Case  (D.  G. 
1885)  22  Fed.  701. 

In  rpcard  to  the  life  and  liberty  of 
the  citizen,  the  courts  have  so  often  ex- 
ercised the  power  by  writ  of  habeas 
corpus  that  there  remains  no  question 
about  their  right  to  do  so,  and  they  are 
equally  bound  to  give  remedy  for  un- 
lawful invasion  of  rights  of  property  by 
officers  of  any  branch  of  the  govern- 
ment. U.  S.  V.  Lee  (1882)  1  Sup.  Gt. 
240,  259.  106  U.  S.  196,  27  L.  Ed.  171. 

The  circuit  courts  of  the  United 
States  have  power,  upon  writ  of  habeas 
corpus,  to  restore  to  liberty  any  person, 
within  their  respective  jurisdictions, 
who  is  held  in  custody  under  the  crimi- 
nal process  of  a  state  court,  when  his 
imprisonment  is  in  violation  of  the  con- 
stitution of  the  United  States.  Ex  par^ 
te  Royall  (1886)  117  U.  S.  241,  6  Sup. 
Gt.  734.  29  L.  Ed.  868. 

Except  in  cases  of  urgency  one  in 
custody  under  a  process  from  a  state 
court  should  not  be  released  by  a  fed- 
eral court  on  habeas  corpus,  on  the 
ground  that  he  is  detained  in  violation 
of  the  federal  constitution.  New  York 
V.  Eno  (1894)  15  Sup.  Gt.  30,  31,  155 
U.  S.  89,  39  L.  Ed.  80. 

Where  a  person  is  in  custody  under 
process  from  a  state  court  of  original 
jurisdiction  for  an  alleged  offense 
against  the  state  laws,  and  it  is  claim- 
ed that  he  is  restrained  of  his  liberty 
in  violation  of  the  United  States  con- 
stitution, the  circuit  court  has  a  discre- 
tion whether  it  will  discharge  him  upon 
habeas  corpus  in  advance  of  his  trial 
in  the  state  court;  that  discretion, 
however,  to  be  subordinated  to  any 
special  circumstance  requiring  immedi- 
ate action.  Whitten  v.  Tomlinson 
(1895)  16  Sup.  Gt.  297.  301,  160  U.  S. 
231,  40  L.  Ed.  406. 

It  is  not  a  sufficient  ground  for  the 
discharge  by  a  federal  court,  on  habeas 
corpus,  of  one  charged  with  conspiracy 
under  a  state  statute  alleged  to  be  in 
contravention  of  the  federal  constitu- 
tion, that  on  an  appeal  by  one  of  his 
alleged  co-conspirators  the  state  appel- 
late court  refused  to  decide  the  ques- 
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tion  of  the  validity  of  the  statute  under 
the  federal  constitution,  but  reversed 
the  judgment  and  remanded  the  case 
for  a  new  trial,  on  another  ground.  Nor 
is  it  material  that  the  prosecution  has 
allowed  two  terms  of  the  state  court 
to  elapse  without  calling  petitioner's 
case  for  trial,  when  it  doesr  not  appear 
that  he  himself  has  made  any  effort  to 
procure  a  speedy  trial,  especially  where 
'  his  actual  imprisonment  is  due  to  his 
voluntary  act  in  procuring  the  sureties 
on  his  bail  bond  to  surrender  him. 
Baker  v.  Grice  (1898)  18  Sup.  Ct.  323, 
169  U.  S.  284.  42  L.  Ed  748,  reversing 
In  re  Grice  (O.  O.  1897)  79  Fed.  627. 

Whether  a  convict  should  be  executed 
under  statutory  authority  by  the  ward- 
en of  a  penitentiary,  or,  under  statutes 
in  force  at  the  time  of  his  trial  and 
conviction,  by  the  sheriff,  or  whether 
he  should  escape  punishment  altogeth- 
er, was  not  a  federal  question  as  to 
due  process  of  law.  Davis  v.  Burke 
(1900)  21  Sup.  Ct.  210,  212,  179  U.  S. 
399.  45  L.  Ed.  249. 

Compelling  the  accused  to  stand  up 
and  walk  before  the  jury,  and  station- 
ing the  jury  during  a  recess  so  as  to 
observe  his  size  and  walk,  even  if  con- 
trary to  Const.  Amend.  5,  do  not  af- 
fect the  jurisdiction  of  the  court,  so 
as  to  justify  relief  by  habeas  corpus. 
In  re  Moran  (1906)  27  Sup.  Ct.  25,  27. 
203  U.  S.  96,  51  L.  Ed.  105. 

It  is  within  the  province  of  the  state 
legislatures  to  determine  the  method  of 
procedure  for  procuring  the  confine- 
ment of  insane  persons,  and  the  fed- 
eral courts  ought  not,  except  in  ex- 
treme cases,  if  at  all,  to  interfere  with 
the  administration  of  such  laws  by  the 
issue  of  the  writ  of  habeas  corpus  on 
the  ground  that  an  alleged  insane  per- 
son is  restrained  of  his  liberty  in  vio- 
lation of  the  federal  constitution.  In 
re  Huse  (1897)  79  Fed.  305,  25  C.  C. 
A.  1. 

A  person  in  custody  in  violation  of 
the  constitution  of  the  United  States 
will  be  discharged  on  habeas  corpus  by 
the  federal  courts,  notwithstanding  the 
fact  that  he  is  held  by  authority  of  a 
judgment  of  a  state  court.  In  re  Ah 
Jow  (C.  C.  1886)   29  Fed.  181. 

A  child  born  in  the  United  States  of 
Chinese  parents  is  a  citizen  of  the 
United  States,  and  when  restrained  of 
its  liberty  may  be  delivered  therefrom 
on  habeas  corpus.  Ex  parte  Chin  King 
(C.  C.  1888)  35  Fed.  354,  366. 

Where  one  charged  with  larceny  by 
information  may  have  attempted  to 
waive  his  right  to  be  tried  under  an  in- 
dictment of  the  grand  jury,  in  a  case 
where  he  has  been  found  guilty  and  is 
imprisoned,  he  may  sue  out  a  writ  of 
habeas  corpus,  and  obtain  his  release, 
because  he  has  been  tried  and  convicted 
without  due  process  of  law,  and  against 
Const.  Amend.  5.  Ex  parte  McClusky 
(C.  C.  1889)  40  Fed.  71. 

The  supreme  court  of  the  state  hav- 
ing  decided   that   an   attorney   at   law 
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might  be  convicted  of  embezzlement, 
such  construction  of  the  statute  is 
binding  on  the  United  States  circuit 
court,  which  accordingly  will  not  dis- 
charge petitioner  on  habeas  corpus  as 
being  imprisoned  without  due  process 
of  law.  In  re  Converse  (C.  C.  1890) 
42  Fed.  217  (judgment  affirmed  [1890] 
11  Sup.  Ct  191,  137  U.  S.  624,  34  L. 
Ed.  796). 

The  federal  courts  will  have  jurisdic- 
tion of  a  writ  of  habeas  corpus,  alleg- 
ing the  arrest  and  imprisonment  of  pe- 
titioner, without  authority  under  the 
state  laws,  under  Const.  Amend.  14, 
S  1.  In  re  Monroe  (C.  C.  1891)  46 
Fed.  52. 

Defendant,  a  Seventh -Day  A'dventist, 
who  had  conscientiously  worked  on 
Sunday,  was  convicted  by  a  state  court 
of  Tennessee  on  an  indictment  for  a 
nuisance  in  working  on  Sunday,  and  pe- 
titioned the  federal  court  for  a  writ  of 
habeas  corpus,  alleging  that  he  had 
been  convicted  without  due  process  of 
law,  because  there  was  no  law  in  Ten- 
nessee making  the  act  of  working  o& 
Sunday  a  nuisance.  Held,  that  the  pe- 
titioner could  not  be  discharged,  as 
the  conviction  itself  was  the  final  and 
conclusive  evidence  of  the  existence  of 
the  common  law  of  the  state;  and 
therefore  there  was  due  process  of 
law  in  the  conviction.  In  re  King  (C. 
C.  1891)  46  Fed.  905. 

A  fine  and  imprisonment  imposed  by 
a  state  court  for  contempt  in  disobey- 
ing a  writ  of  habeas  corpus  are  not 
''without  due  process  of  law,"  and  the 
circuit  court  of  the  United  States  has 
no  jurisdiction  of  a  petition  by  defend- 
ant for  a  writ  of  habeas  corpus  on  that 
ground,  whether  the  action  of  the  state 
court  in  imposing  the  punishment  was 
or  was  not  erroneous.  Ex  parte  Young 
(C.  C.  1892)  50  Fed.  526. 

An  error  of  a  state  court  in  imposiag 
judgment  in  a  criminal  case,  involving 
the  construction  of  statutes,  informa- 
tion, and  verdict,  cannot  be  corrected 
on  habeas  corpus  in  federal  courts  on 
the  ground  that  defendant  was  depriv- 
ed of  his  liberty  without  due  process  of 
law.  In  re  Maldonado  (C.  C.  1894)  63 
Fed.  825. 

The  fixing  by  a  state  court  of  a  time 
for  the  execution  of  a  murderer  at  so 
early  a  date  as  to  be  in  violation  of 
rights  secured  by  the  state  statutes  is 
not  a  violation  of  any  provisions  of  the 
federal  constitution  or  any  acts  of 
congress,  so  as  to  authorize  a  federal 
court  to  interfere  therewith  by  writ  of 
habeas  corpus.  In  re  Durrant  (G.  C 
1897)  84  Fed.  314. 

AVhen  a  statute  providing  for  the  sen- 
tence to  prison  of  persons  convicted  of 
crime  has  been  construed  by  the  high- 
est state  court  to  apply  to  offenses  com- 
mitted prior  to  its  enactment,  the  ques- 
tion whether  it  violates  any  provision  of 
the  federal  constitution  is  directly  in 
issue,  on  habeas  corpus,  to  release  oae 
sentenced  thereunder  for  a  crime  so 
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committed.  In  re  Murphy  (G.  C.  1898) 
87  Fed.  549. 

Where  a  subpoena  duces  tecum  was 
directed  to  be  issued  by  a  circuit  judge, 
and  the  witness  was  committed  for  con- 
tempt for  failure  to  obey  the  same,  he 
would  not  be  discharged  on  habeas  cor- 
pus by  another  judge  of  the  same  court, 
though  the  latter  was  of  the  opinion 
that  the  subpoena  authorized  an  uncon- 
stitutional search  and  seizure  of  pri- 
vate papers.  In  re  Hale  (C.  O.  1905) 
139  Fed.  496,  order  affirmed  Hal6  v. 
Henkel  (1906)  26  Sup.  Ot.  370,  201  U. 
S.  43,  50  L.  Ed.  652. 

The  federal  courts  are  charged  with 
a  duty  in  the  protection  of  individual 
rights  secured  by  the  Constitution  of 
the  United  States,  and  the  decision  of 
the  Supreme  Court  of  a  state  that  a 
state  prisoner  is  not  held  in  violation 
of  such  rights  is  not  conclusive  upon  a 
federal  court  which  may,  in  its  discre- 
tion, determine  the  question  for  itself 
on  a  writ  of  habeas  corpus.  Brown  v. 
Urquhart  (C,  C.  1905)  139  Fed.  846, 
reversed  Urquhart  v.  Brown  (1907)  27 
Sup.  Ct  459,  205  U.  S.  179,  51  L. 
Ed.  760. 

Circuit  Courts  of  the  United  States 
have  jurisdiction  in  habeas  corpus  in  the 
exercise  of  a  legal  discretion  to  dis- 
charge from  custody  a  person  restrain- 
ed of  his  liberty  in  alleged  violation  of 
the  Constitution  of  the  United  States  or 
of  any  treaty  thereof.  Ex  parte  Col- 
lins (C.  C.  1906)  149  Fed.  573. 

Where  a  person  is  arrested  on  a 
peace-warrant  from  one  state  judge, 
and  committed  to  jail  after  hearing  be- 
fore another  judge  acting  within  his  ju- 
risdiction and  proceeding  in  accordance 
with  state  practice,  he  cannot  be  re- 
leased by  the  federal  district  court  on 
habeas  corpus,  as  being  deprived  of  his 
liberty  without  due  process  of  law,  con- 
trary to  Const.  Amend.  14.  In  re  En- 
slow  (D.  C.  1891)  45  Fed.  351. 

While  the  courts  and  judges  of  the 
United  States  having  discretion  to  grant 
a  writ  of  habeas  corpus  should  exercise 
that  discretion,  in  view  of  the  relations 
existing  between  the  federal  and  the 
state  courts,  where  the  necessity  of  the 
writ  is  urgent,  and  the  proceeding 
against  the  prisoner  is  repugnant  to  the 
Constitution,  the  writ  should  be  grant- 
ed. Jamison  v.  Wimbish  (D.  C.  1904) 
130  Fed.  351,  reversed  Wimbish  v.  Jam- 
ison (1905)  26  Sup.  Ct.  747,  199  U.  S. 
599,  50  L.  Ed.  327. 

A  federal  court  has  no  power  on  such 
a  writ  to  discharge  a  prisoner  confined 
for  contempt  by  a  state  court  for  refus- 
ing to  answer  questions  as  a  witness, 
on  the  ground  that  his  answers  might 
incriminate  him;  the  provision  of  the 
fifth  constitutional  amendment  that  no 
person  shall  be  compelled  in  a  crim- 
inal case  to  be  a  witness  against  him- 
self being  a  limitation  solely  on  the  pow- 
ers of  the  national  government  and  its 
courts  and  officers.  Ex  parte  Munn 
<D.  C.  1905)  140  Fed.  782. 


A  federal  court  will  discharge  from 
imprisonment  by  a  state,  on  a  writ  of 
habeas  corpus,  a  teamster  in  the  em- 
ployment of  the  Quartermaster's  De- 
partment of  the  army,  where  such  im- 
prisonment is  in  violation  of  the  Con- 
stitution and  laws  of  the  United  States 
and  prevents  the  performance  of  the 
duties  of  his  employment.  Pundt  v. 
Pendleton  (D.  C.  1909)  167  Fed.  997. 

65.  Violation  of  treatlos^— A  federal 
court  may  issue  habeas  corpus  to  de- 
termine whether  one  of  a  crew  of  a 
foreign  vessel  in  port  of  the  United 
States,  who  is  in  custody  of  the  state 
authorities  for  crime  committed  against 
its  laws,  is  exempt  from  local  jurisdic- 
tion under  the  provisions  of  a  treaty. 
Wildenhus'  Case  (1887)  7  Sup.  Ct.  385, 
387,  120  U.  S.  1,  30  L.  Ed.  565. 

The  decision  of  the  collector  of  cus- 
toms, denying  the  privilege  of  transit 
across  the  territory  of  the  United 
States  to  a  Chinese  citizen  possessing  a 
through  ticket  to  a  point  in  foreign 
territory,  cannot  be  reviewed  by  habeas 
corpus,  since  by  the  regulations  of  the 
treasury'  department  of  the  United 
States,  authorized  by  the  treaty  of 
March  17,  1894  (28  Stat.  1211),  with 
China,  the  final  decision  as  to  permit- 
ting such  transit  was  devolved  on  that 
officer,  with  no  provision  for  a  review  of 
such  decision.  Fok  Young  Yo  v.  U.  S. 
(1902)  22  Sup.  Ct  686,  185  U.  S.  296, 
46  L.  Ed.  917;  Lee  Gon  Yung  v.  Same 
(1902)  22  Sup.  Ct.  690,  185  U.  S.  306, 
46  Lf.  Ed.  921,  affirming  order  In  re 
Lee  Gon  Yung  (C.  C.  1901)  111  Fed. 
998. 

An  unauthorized  arrest  by  a  state  of- 
ficial on  a  requisition  of  a  French  con- 
sul, charging  a  seaman  on  a  French 
vessel  with  insubordination,  conforma- 
bly to  article  8  of  the  treaty  with 
France  of  August  12.  1853,  10  Stat. 
992,  996,  does  not  entitle  the  seaman 
to  his  discharge  on  habeas  corpus  when 
brought  before  a  federal  district  court, 
since  the  objection  to  the  irregularity 
of  the  arrest  is  obviated  by  the  action 
of  that  court  in  examining  into  the  case 
under  the  authority  conferred  upon  it 
by  Act  June  11.  1864,  c  116,  13  Stat. 
121,  carried  forward  in  substance  as 
R.  S.  §§  4079-4081,  post,  §§  7629-7631, 
enacted  to  provide  for  the  execution  of 
treaties  respecting  consular  jurisdiction 
over  the  crews  of  foreign  vessels  in  the 
waters  and  ports  of  the  United  States. 
Dallemagne  v,  Moisan  (1905)  25  Sup. 
Ct.  422,  197  U.  S.  169,  49  L.  Ed.  709. 

Where  a  committing  magistrate  has 
jurisdiction  of  the  subject  matter  and 
of  accused,  and  the  oflFense  charged  is 
within  the  treaty  and  the  magistrate  has 
legal  evidence  on  which  to  exercise  his 
judgment,  his  decision  cannot  be  re- 
viewed on  habeas  corpus.  McNamara  v. 
Henkel  (1913)  33  Sup.  Ct  146,  226  U. 
S.  520,  57  Ia  Ed.  330. 

A  deserter  from  the  naval  service  of 
a  foreign  government,  arrested  and  de- 
tained by  the  authorities  of  the  United 
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States  on  application  of  officers  of  that 
government,  under  the  supposed  re- 
quirements of  a  treaty,  is  not  thereby 
placed  in  the  constructive  custody  of 
such  officers,  so  that  his  release  in  ha- 
beas corpus  proceedings  is  in  any  man- 
ner an  invasion  of  their  right  to  im- 
munity from  the  jurisdiction  or  process 
of  our  courts;  and,  when  his  arrest 
and  detention  by  the  United  States  au- 
thorities were  not  warranted  either  by 
the  treaty  or  by  the  rule  of  comity,  it  is 
the  duty  of  the  courts  to  discharge  him. 
Motherwell  v.  U.  S.  (1»01)  107  Fed. 
437,  48  C.  C.  A.  97,  affirming  judgment 
U.  S.  v.  Motherwell  (D.  C.  1900)  103 
Fed.  198.  and  reversed  Tucker  v.  Alex- 
androflf  (1902)  22  Sup.  Ct.  195,  183  U. 
S.  424,  46  L.  Ed,  2G4. 

A  subject  of  China,  who  by  reason  of 
treaty  was  entitled  to  all  the  privileges 
and  immunities  of  subjects  of  the  most 
favored  nation  with  which  this  country 
has  treaty  relations,  may  secure  his  re- 
lease under  this  section,  where  he  was 
imprisoned  for  violating  a  void  munici- 
pal ordinance  directed  against  the  run- 
ning of  laundries,  unless  a  liceuHe  was 
procured.  In  re  Quong  Woo  (C.  C. 
1882)  13  Fed.  229. 

The  United  States  circuit  court  has 
jurisdiction  to  inquire  upon  habeas  cor- 
pus whether  a  member  of  an  Indian 
tribe,  in  custody  of  state  officers  for 
violation  of  a  state  statute,  is  illegally 
restrained  of  his  liberty  in  violation 
of  a  treaty  with  the  Indian  tribe,  by 
virtue  of  which  such  Indian  claimed  a 
right  to  do  the  act  alleged  to  be  a  vio- 
lation of  the  state  statute.  In  re  Race 
Horse  (C.  C.  1895)  70  Fed.  598,  judg- 
ment reversed  Ward  v.  Race  Horse 
(1896)  16  Sup.  Ct  1076,  163  U.  S.  504, 
41  L.  Ed.  244. 

VI.  SUBJECTS      OF      FOREIGN 
STATES   OR   COUNTRIES 

66.  Construction  and  operation^— This 

clause  does  not  extend  to  the  case  of 
a  prisoner  who,  being  a  subject  of  and 
domiciled  in  Belgium,  engaged  in  a 
fight  on  a  Belgian  ship  moored  in  New 
Jersey.  In  re  WUdenhus  (C.  C.  1886) 
28  Fed.  924. 

Act  Aug.  23,  1842  (5  Stat.  539),  em- 
powering federal  judges  to  issue  ha- 
beas corpus  in  certain  cases,  applies 
only  to  subjects  of  foreign  states.  Ex 
parte  McCann  (D.  C.  1865)  Fed.  Cas. 
No.  8,679. 

This  provision  relating  to  subjects  and 
citizens  of  foreign  states  was  passed 
because  of  the  McLoed  Case,  25  Wend. 
(N.  Y.)  4&3,  568,  37  Am.  Dec.  328, 
and  was  designed  to  give  jurisdiction  of 
such  matters  to  the  federal  courts. 
Horn  v.  Mitchell  (D.  O.  1915)  223  Fed. 
549. 

Vll.  PROCURING    TESTIMONY    OF 
PRISONERS 

67.  Construetion  and  operation  In 
generals— Neither    the    supreme    court 
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nor  any  other  court  of  the  United 
States,  or  judge  thereof,  can  issue  a 
habeas  corpus  to  bring  up  a  prisoner 
who  is  in  custody  under  a  sentence  or 
execution  of  a  state  court,  for  any 
other  purpose  than  to  be  used  as  a  wit- 
ness. Ex  parte  Dorr  (1845)  44  U.  S. 
(3  How.)  103,  11  L.  Ed.  514. 

A  commissioner  has  no  power,  by  ha- 
beas corpus,  to  bring  before  him  a  com- 
mitted person,  for  the  purpose  of  ginng 
his  deposition  to  be  used  in  a  pending 
cause.  Ex  parte  Barnes  (D.  C.  1846) 
Fed.  Cas.  No.  1,010. 

A  person  brought  from  another  state 
under  a  writ  of  habeas  corpus  ad  tes- 
tificandum, and  discharged  on  habeas 
corpus,  must  be  sent  back  in  charge  of 
the  marshal  of  the  district  In  re  Ham- 
ilton (D.  C.  1867)  Fed.  Cas,  No.  5,976. 

The  power  to  issue  the  writ  to  bring 
the  prisoner  into  court  to  testify,  will 
not  be  exercised  except  in  case  of  ne- 
cessity, especially  where  the  prisoner  is 
confined  by  authority  of  a  state  court; 
and  such  writ  will  not  be  granted  to  re- 
quire the  production  of  a  bankrupt  for 
examination  under  Bankr.  Act  July  1, 
1898,  c.  541,  S  21a.  30  Stat.  552.  where 
he  is  confined  in  a  hospital  for  the  crim- 
inal insane  in  another  state  und.  r  a 
judgment  of  a  court  of  such  state,  the 
taking  of  his  testimony  by  deposition 
being  also  authorized  by  such  section. 
In  re  Thaw  (D.  C.  1908)  172  Fed.  288. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Taylor  v.  Carryl  (1857)  20  How.  583, 
597,  15  L.  Ed.  1028;  Riggs  v.  John- 
son County  (1867)  6  Wall.  166,  199.  18 
L.  Ed.  768;  Ex  parte  Parks  (1876) 
93  U.  S.  18,  22,  23  L.  Ed.  787;  In  re 
Terry  (1888)  9  Sup.  Ct  77.  78,  128  U. 
S.  289,  32  L.  Ed.  405;    Ex  parte  "Burrus 

(1890)  10  Sup.  Ct.  850.  851,  136  U.  S. 
586,  34  L.  Ed.  500;    Jugiro  v.  Brush. 

(1891)  11  Sup.  Ct  770,  771,  140  U.  S. 
291,  35  L.  Ed.  510;  Virginia  v.  Paul 
(1893)  13  Sup.  Ct  536.  538.  148  U. 
S.  107,  37  L.  Ed.  386;  McKane  v. 
Durston  (1894)  14  Sup.  Ct  913,  153  U. 
S.  684,  38  L.  Ed.  867;  Ornelas  v.  Ruis 
(1896)  16  Sup.  Ct  689,  161  U.  S.  502, 

40  L.  Kd.  787;  Talton  v.  Mayes  (1896) 
16  Sup.   Ct  986,  987,  163  U.  S.  376. 

41  L.  Ed.  196;  U,  S.  v.  Fitch  (1896) 
16  Stip.  Ct  1076,  163  U.  S.  631,  41  L. 
Ed.  289;  Kentucky  v.  Powers  (1906) 
26  Sup.  Ct  387,  397,  201  U.  S.  1,  50  L. 
Ed.  633,  5  Ann.  Cas.  692;  Hunter  v. 
Wood  (1908)  28  Sup.  Ct  472,  209 
U.  S.  205,  52  L.  Ed.  747;  UndcrhiU 
V.  Hernandes!  (1895)  65  Fed.  577.  581. 
13  C.  C.  A.  51.  38  L.  R.  A.  405  (af- 
firmed [18971  18  Sup.  Ct  83,  168  U.  S. 
250.  42  L.  Ed.  456) ;  Ex  parte  Moran 
(1906)  144  Fed.  594,  75  C.  C.  A.  396; 
Eaton  V.  Calhoun  (C.  C.  1880)  15  Fed. 
155,  157;  In  re  Wong  Yung  Quy  (C. 
C.  1880)  47  Fed.  717;  In  re  Brosnahan 
(C.  C.  1883)  18  Fed.  62;  Ex  parte 
Davis   (C.  C.  1884)   21  Fed.  306;   In 
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re  Ziebold  (C.  C.  1885)  23  Fed.  791; 
In  re  Wo  Lee  (C.  0. 1886)  26  Fed.  471 
(reversed  [1886]  6  Sup.  Ct  1064,  118 
U.  S.  356,  30  L.  Ed.  220);  Senior  v. 
Pierce  (C.  C.  1887)  31  Fed.  625,  628; 
In  re  Loney  (C.  C.  1889)  38  Fed.  101, 
102  (affirmed  [1890]  10  Sup.  Ct.  584, 
134  U.  S.  372,  33  L.  Ed.  949);  Ex 
parte  Pritchard  (C,  C.  1890)  43  Fed. 
915;  In  re  ItfcKane  (G.  G.  1894)  61 
Fed.  205.  207;  In  re  Moore  (G.  G. 
1897)  81  Fed.  356,  357;  In  re  Ghristian 


(G.  G.  1897)  82  Fed.  885,  889;  Ken- 
tucky V.  Powers  (C.  G.  1905)  139  Fed. 
452;  Ex  parte  Hibbs  (D.  G.  1886)  26 
Fed.  421,  430;  Ex  parte  Ah  lit  (D.  G. 
1886)  26  Fed.  512,  514;  Ex  parte  Mur- 
ray (D.  G.  1888)  35  Fed.  496;  Ex 
parte  Ulrich  (D.  G.  1890)  42  Fed.  587, 
589  (reversed  [G.  G.  1890]  43  Fed. 
661);  In  re  Baker  (D.  G.  1899)  96 
Fed.  954,  955;  Ex  parte  Anderson  (D. 
G,  1910)  184  Fed.  114. 
See,  also,  notes  under  §§  1279,  1280. 


§  1282.  (R.  S.  §  754.)     Application  for  the  writ  of  habeas  corpus. 

Application  for  writ  of  habeas  corpus  shall  be  made  to  the  court, 
or  justice,  or  judge  authorized  to  issue  the  same,  by  complaint  in 
writing,  signed  by  the  person  for  whose  relief  it  is  intended,  setting 
forth  the  facts  concerning  the  detention  of  the  party  restrained,  in 
^vhose  custody  he  is  detained,  and  by  virtue  of  what  claim  or  au- 
thority, if  known.  The  facts  set  forth  in  the  complaint  shall  be 
verified  by  the  oath  of  the  person  making  the  application. 
Act  Feb.  5,  1867,  c.  28,  §  1,  14  Stat  385. 

Xotes  of  Deoisiona 


1.    Court    to    which    application    may    or 
•        must  be  made. 

3.  What  law  goTems. 

8.    Persone  who  may  sue  out  writ. 

4.  Time  for  application,  and  laches. 

5.  Requisites  of   application   in  general. 

6.  Exclusion  of  aliens. 

7.  Chinese  deportaUon  proceedings. 
Contempt 

Extradition   proceedings. 
Particular  aTerments. 
Copies  of  process. 


8. 

9. 
10. 
U. 


12.    Verification. 


13. 


Effect  of  verification. 


14.    Demurrer  to  petition. 

1.  Court  to  which  applioation  may  or 
must  be  maded—Under  the  habeas  cor- 
pus act  of  1863,  a  petition  for  a  writ  of 
habeas  corpus  may  be  made  to  the  full 
circuit  court  as  well  as  to  a  single  judge 
of  that  court  Ex  parte  Milligan 
(1866)  71  U.  S.  (4  Wall.)  2,  18  L.  Ed. 
281. 

An  appeal  to  a  higher  court  from  a 
judgment  of  conviction  may  be  accorded 
by  a  state  on  such  terms  as  it  thinks 
proper,  and  t|ie  refusal  of  the  state 
courts  to  grant  a  writ  of  error  to  a 
person  convicted  of  murder  will  not  of 
itself  warrant  interference  in  his  be- 
half by  a  federal  court  by  writ  of  habe- 
as corpus.  Kohl  v.  Lehlback  (1895) 
16  Sup.  Ct.  304,  805,  160  U.  S.  293,  40 
li.  Ed.  432. 

An  application  for  a  writ  of  habeas 
corpus  to  release  one  held  to  service  as 
a  soldier  in  the  regular  army  should 
be  addressed  to  a  United  States  court, 
and  not  to  a  state  court  Ex  parte 
KieUy  (N.  Y.  1867)  2  Abb.  Prac.  (N. 
S.)   334. 

2.  What  law  governs.— The  proceed- 
ings on  habeas  corpus  in  the  federal 
courts  are  not  governed  by  the  local 
law,  but  by  the  common  law.  Ex  parte 
Kaine  (0.  C.  1852)  Fed.  Cas.  No.  7,598; 
Id.  (C.  C.  1863)  Fed.  Cas.  No.  7,597. 

3.  Persons  who  may  sue  out  writd— 
A  person  merely  Indicted  and  not  tried 
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in  the  Supreme  Court  of  the  District 
of  Columbia  cannot  file  in  the  United 
States  Supreme  Court  a  petition  for 
habeas  corpus  on  the  ground  that  the 
statute  creating  the  offense  with  which 
he  is  charged  is  in  conflict  with  the 
United  States  Constitution  and  that  the 
Supreme  Court  of  the  District  is  with- 
out jurisdiction,  though  that  court  and 
the  District  Court  of  Appeals  have 
both  held  that  such  statute  is  valid 
and  that  the  Supreme  Court  has  ju- 
risdiction. In  re  Chapman  (1895)  15 
Sup.  Ct.  331,  332,  156  U.  S.  211,  39 
L.  Ed.  401. 

An  action  by  a  private  person  against 
a  sheriff  to  compel  him  to  release  from 
custody  another  person  whom  he  al- 
leges to  be  held  in  forcible  custody  in 
violation  o^  the  constitutional  rights  of 
the  prisoner  cannot  be  maintained  be- 
cause of  any  friendship  or  sympathy 
that  the  plaintiff  may  have  for  the  pris- 
oner, or  any  concern  he  may  feel  as  to 
the  enforcement  of  nnconstitutional 
laws.  Gusman  v.  Marrero  (1901)  21 
Sup.  Ct  293,  295,  180  U.  S.  81,  45 
L.  Ed.  436. 

An  Indian  is  a  "person,"  and  may  sue 
out  the  writ  in  the  federal  courts,  when 
deprived  of  his  liberty  under  color  of 
authority  of  the  United  States,  or  when 
in  custody  for  violation  of  its  consti- 
tution, laws,  or  treaties.  U.  S.  v.  Crook 
(C.  C.  1879)   Fed.  Cas.  No.  14,891. 

A  deputy  marshal  who  has  a  commis- 
sioner's warrant  for  the  arrest,  on  ex- 
tradition proceedings,  of  a  debtor  con- 
fined in  jail  on  his  creditors*  suits,  has 
sufficient  interest  in  the  debtor's  liberty 
to  authorize  him  to  apply  for  his  re- 
lease from  jail  on  habeas  corpus.  In  re 
Mineau  (C.  C.  1891)  45  Fed.  188. 

The  wife  of  an  enlisted  man  may 
prosecute  the  writ  to  inquire  into  the 
regularity  of  the  enlistment  In  re 
Ferrens  (D.  C.  1869)  Fed.  Cas.  No. 
4,746. 
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4.  Time  for  application  and  ladies^— 

Where  a  petitioner,  serving  a  sentence 
of  a  state  court,  has  delayed  nearly 
two  years  to  apply  for  a  writ,  and  his 
right  of  appeal  in  the  state  court  is 
not  yet  barred,  habeas  corpus  will  not 
issue  unless  his  case  is  clear.  In  re 
Murphy  (C.  C.  1898)  87  Fed.  549. 

5.  Requisites  of  application  In  gener- 
al.—A  petition  which  merely  alleges 
that  petitioner  is  restrained  in  violation 
of  the  constitution  and  laws  of  the 
United  States,  and  is  illegally  imprison- 
ed without  due  process  of  law,  but  does 
not  set  out  in  detail  anything  touched 
by  the  federal  laws  or  constitution,  does 
not  state  facts  giving  the  circuit  court 
jurisdiction.  Ex  parte  Cuddy  (1888) 
131  U.  S.  280,  9  Sup.  Ct  703,  33  L. 
Ed.  154;  Whitten  v.  Tomlinson  (1895) 
16  S.  Ct.  297,  160  U.  S.  231.  40  L.  Ed. 
406;  Kohl  v.  Lehlback  (1895)  16  Sup. 
Ct  304,  160  U.  S.  293.  40  L.  Ed.  432; 
King  V.  McLean  Asylum  of  the  Massa- 
chusetts General  Hospital  (1894)  64 
Fed.  325,  12  C.  C.  A.  139,  26  L.  R.  A. 
784;  In  re  Storti  (C.  C.  1901)  109  Fed. 
807,  judgment  affirmed  Storti  v.  Bilas- 
sachusetts  (1901)  22  Sup.  Ct  72,  183 
U.  S.  138,  46  L.  Ed.  120. 

A  petition  for  release  of  a  prisoner 
after  his  conviction,  on  the  ground  that 
the  proceedings  and  trial  are  void  be- 
cause the  defendant  was  denied  his 
constitutional  rights  therein,  should  set 
forth  the  essential  parts  of  such  pro- 
ceeding and  trial.  Andersen  v.  Treat 
(1898)  19  Sup.  Ct  67,  69.  172  U.  S. 
24,  43  L.  Ed.  351. 

6.  Exclusion  of  aliens.— A  petition  for 
habeas  corpus,  merely  charging  that  the 
acts  and  proceedings  of  the  board  of 
special  inquiry  by  which  relator,  an 
alien,  was  excluded,  were  illegal,  null, 
void,  and  wanting  in  jurisdiction,  and 
contrary  to  the  rules,  regulations,  and 
statutes  of  the  United  States,  held  to 
state  mere  conclusions,  and  insufficient 
for  want  of  facts.  U.  S.  v.  Williams 
(D.  C.  1913)  204  Fed.  844. 

7.  Clilnese  deportation  proceedings.— 

A  petition  for  habeas  corpus  to  inquire 
into  the  validity  of  the  detention  of  a 
Chinese  person  in  deportation  proceed- 
ings was  insufficient  to  require  a  re- 
view of  the  fairness  and  good  faith  of 
the  immigration  officers,  where  copies 
of  the  warrant  of  arrest  and  proceed- 
ings were  not  annexed  to  the  petition, 
and  were  not  substantially  stated  there- 
in, and  no  cause  was  assigned  for  their 
omission.  Haw  Moy  v.  North  (1910) 
183  Fed.  89,  l05  C.  C.  A.  381  (writ  of 
certiorari  denied  [1911]  32  Sup.  Ct  522, 
223  U.  S.  717,  56  L.  Ed.  628);  Hoo 
Choy  V.  Same  (1910)  183  Fed.  92,  105 
C.  C.  A.  384  (writ  of  certiorari  denied 
[1911]  32  S.  Ct  522,  223  U.  S.  718, 
56  L.  Ed.  628). 

A  petition  by  a  Chinese  person  order- 
ed deported  for  a  writ  of  habeas  cor- 
pus, alleging  merely  that  petitioner  was 
not  given  a  fair  hearing,  held  insuffi- 
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cient  to  sustain  jurisdiction  to  issue  the 
writ  Lee  Leong  v.  United  States 
(1914)  217  Fed.  48,  133  C  C  A.  34. 

Allegation  in  petition  for  habeas  cor- 
pus by  an  alien  held  for  deportation  on 
a  warrant  of  arrest  held  but  a  conclu- 
sion and  not  sufficient  to  support  a 
charge  of  bad  faith.  Choy  Gum  v. 
Backus  (1915)  223  Fed.  487,  139  0. 
C.  A.  35. 

A  petition  for  habeas  corpus  to  ob- 
tain petitioner's  release  from  deten- 
tion under  a  deportation  warrant  be- 
cause of  illegal  or  insufficient  evidence, 
should  mal^e  the  evidence  a  part  of  the 
petition.  Ex  parte  Yabucanin  (D.  C. 
1912)  199  Fed.  365. 

8.  Contempt— In  a  habeas  corpus 
proceeding  to  obtain  relief  from  impris- 
onment for  contempt,  the  petitioner  is 
entitled  to  supplement  the  record  by  al- 
leging such  additional  facts  as  tend  to 
show  that  his  misbehavior  was  not  a 
contempt  As  to  how  far,  see  Ex  parte 
Cuddy  (1889)  9  S.  Ct  703,  131  U.  S. 
280,  33  L.  Ed.  15.4;  Ex  parte  O'Neal 
(C.  C.  1903)  125  Fed.  967. 

9.  Extradition  proceedings.— In  a  pe- 
tition for  a  writ  of  habeas  corpus,  ver- 
ified by  petitioner's  oath,  as  required 
by  this  section,  facts  duly  alleged  may 
be  taken  to  be  true,  unless  denied  by 
the  return  or  controlled  by  other  evi- 
dence; but  no  allegation  of  fact  in  the 
petition  can  be  assumed  to  be  admlt- 

^ted,  unless  distinct  and  unambiguous. 
Whitten  v.  Tomlinson  (1895)  16  Sup. 
Ct  297,  802,  160  U.  S.  231.  40  L.  Ed. 
406. 

A  petition  for  a  writ  of  habeas  cor- 
pus in  proceedings  to  extradite  one 
charged  with  being  a  fugitive  from  the 
justice  of  a  foreign  country,  where  it 
is  admitted  that  the  commitment  was 
founded  upon  evidence,  to  be  entitled 
to  consideration  must  show  either  (1) 
all  the  evidence  which  was  accepted  by 
the  commissioner  as  material,  or  (2) 
allegations  of  fact  respecting  such  evi- 
dence which  clearly  overcome  the  pre- 
sumption that  legal  evidence  was  heard 
in  support  of  the  commitment;  and,  io 
case  of  allegations  of  the  latter  class, 
mere  general  condusions  on  the  part 
of  the  pleader  of  the  legal  effect  of  the 
evidence  are  insufficient  In  re  Count 
De  Toulouse  Lautrec  (1900)  102  Fed. 
878,  43  C.  C.  A.  42. 

Where  a  petition  for  habeas  corpus 
alleges  that  the  petitioner  is  the  father 
of  the  person  whose  release  is  sought 
and  that  such  person,  being  between 
the  ages  of  18  and  21,  entered  into  the 
United  States  navy  without  the  par- 
ent's consent,  and  is  himself  desirous 
of  being  released  therefrom,  and  that, 
"under  the  statutes  of  the  United 
States  in  such  case  made  and  provided, 
the  entrance  and  enlistment"  of  such 
person  "was  illegal  and  invalid,"  no  is- 
sue as  to  the  intoxication  of  the  re- 
cruit at  the  time  of  enlistment  is  pre- 
sented, especially  in  view  of  B.  S.  f 
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1624,  art  19,  post,  f  2979,  requiring 
the  dishonorable  dismissal  of  an  officer 
who  knowingly  enlists  an  intoxicated 
person.  Thomas  v.  Winne  (1903)  122 
Fed.  395,  58  C.  0.  A.  613. 

When  it  is  alleged  in  a  petition  for  a 
writ  of  habeas  corpus  that  by  the  ac- 
tion of  a  judge  of  a  police  court  a  per- 
son has  been  deprived  of  his  liberty 
without  due  process  of  law,  the  federal 
court  or  judge  thereof  has  jurisdiction 
to  issue  a  writ  of  habeas  corpus.  In 
re  Monroe  (O.  C.  1891)  46  Fed.  52,  54. 

Where  the  cause  of  imprisonment 
fully  appears  in  the  application  for 
habeas  corpus  and  the  exhibits  thereto, 
it  is  proper  to  issue  an  order  requir- 
ing the  officer  to  show  cause  why  the 
writ  should  not  issue,  and  dispose  of 
the  case  without  first  issuing  the  writ 
itself.  In  re  Lewis  (C.  C.  1902)  114 
Fed.  963. 

Petition  for  writ  of  habeas  corpus 
shows  that  the  prisoner  was  confined 
for  violation  of  an  injunction  issued  by 
the  Supreme  Court  of  Colorado  on  the 
relation  of  the  attorney  general  to  pre- 
vent frauds  in  an  election;  that  the 
court  had  no  jurisdiction  of  the  orig- 
inal suit,  or  the  proceedings  against 
the  prisoner  for  a  violation  of  the  in- 
junction; that  his  confinement  was  in 
violation  of  the  Constitution  of  the 
United  States;  that  in  such  proceed- 
ings he  set  up  the  immunity  which  he 
now  claims  under  the  Constitution,  and 
the  court  decided  against  the  right; 
that  other  citizens  have  been  arrested 
and  tried  by  the  Supreme  Court  for 
similar  violations  of  the  injunction,  and 
sentenced,  and  that  the  Supreme  Court 
is  proceeding  in  the  original  suit  to 
canvass  the  votes  in  violation  of  the 
laws  of  the  state.  Held,  that  as  the 
petition  shows  that  the  judgment  of 
the  Supreme  Court  is  reviewable  by 
the  Supreme  Court  of  the  United 
States  by  writ  of  error,  the  application 
will  be  denied.  In  re  Dowd  (C.  C. 
1904)  133  Fed.  747. 

A  petition  for  a  writ  of  habeas  cor- 
pus, which  shows  on  its  face  that  the 
petitioner,  since  his  extradition  from 
another  state,  has  been  confined  in  a 
penitentiary  for  five  years  upon  no 
other  process  of  commitment  than  the 
Governor's  warrant,  states  a  case  of 
deprivation  of  rights  under  the  Consti- 
tution of  the  United  States,  which  au- 
thorizes and  requires  a  federal  court 
to  t(lke  jurisdiction.  Ex  parte  Moebus 
(C.  C.  1905)  137  Fed.  154. 

When  it  is  alleged  in  the  petition  for 
the  writ  that  the  prisoner  is  restrained 
of  his  liberty  contrary  to  the  constitu- 
tion and  laws  of  the  United  States,  the 
court  may,  by  habeas  corpus,  inquire 
'  into  the  legality  of  his  arrest  Ex 
parte  Morgan  (D.  C.  1883)  20  Fed. 
298. 

Petition  for  habeas  corpus  to  a  fed- 
eral court  to  review  the  validity  of  re- 
lator's restraint  for  violating  Wiscon- 
sin Usury  Law   (St  Wis.  f  1691,  as 


amended  by  Laws  1905,  c  278,  and 
Laws  1907,  c,  412),  held  not  to  show 
an  exceptional  case  of  peculiar  urgency, 
authorizing  federal  jurisdiction.  Ex 
parte  Bartlett  (D.  C.  1912)  197  Fed. 
98. 

10.  Particular  averments.— The  peti- 
tion of  one  held  in  custody  under  au- 
thority of  the  President,  uhder  Act 
March  3,  1863,  relating  to  suspension 
of  the  writ,  for  discharge  from  impris- 
onment, need  not  aver  the  furnishing 
of  list  of  names  mentioned  in  statute. 
Ex  parte  MiUigan  (1866)  71  U.  S.  (4 
Wall.)  2,  18  L.  Ed.  281. 

A  petition  for  a  writ  of  habeas  cor- 
pus which  does  not  impeach  the  judg- 
ment or  the  original  mittimus,  directed 
to  the  marshal,  under  which  petitioner 
was  actually  committed,  is  bad.  How- 
ard V.  U.  S.  (1896)  75  Fed.  986,  21  C. 
O.  A.  586,  34  L.  R.  A.  509. 

,  il.  Copies  of  process.— W^here  a  de- 
tention is  claimed  to  be  unlawful  by 
reason  of  the  invalidity  of  the  process 
or  proceedings  under  which  the  party 
is  held  in  custody,  copies  of  the  pro- 
cess or  proceedings  must  be  annexed 
to,  or  the  essential  parts  thereof  set 
out  in,  the  petition  for  habeas  corpus; 
mere  averments  of  conclusions  of  law 
being  necessarily  inadequate.  Craemer 
V.  Washington  (1897)  18  Sup.  Ct  1, 
168  U.  S.  124,  42  L.  Ed.  407. 

A  petition  for  a  writ  of  habeas  cor- 
pus to  release  a  prisoner  after  his  con- 
viction, on  the  ground  that  the  pro- 
ceedings and  trial  are  void  because  the 
defendant  was  denied  his  constitutional 
rights  therein,  should  set  forth  the  es- 
sential parts  of  such  proceedings  and 
trial.  Andersen  v.  Treat  (1808)  19 
Sup.  Ct  67,  172  U.  S.  24,  43  L.  Ed. 
351. 

A  petition  for  habeas  corpus  to  in- 
quire into  the  validity  of  the  detention 
of  a  Chinese  person  in  deportation  pro- 
ceedings was  insuificient  to  require  a 
review  of  the  fairness  and  good  faith 
of  the  immigration  officers,  where  cop- 
ies of  the  warrant  of  arrest  and  pro- 
ceedings were  not  annexed  to  the  pe- 
tition, and  were  not  substantially  stat- 
ed therein,  and  no  cause  was  assigned 
for  their  omission.  Haw  Moy  v.  North 
(1910)  183  Fed.  89,  105  C.  C.  A.  381 
.  (writ  of  certiorari  denied  [1911]  32 
Sup.  Ct  522,  223  U.  S.  717,  56  L.  Ed. 
628);  Hoo  Choy  v.  Same  (1910)  183 
Fed.  92,  105  C.  C.  A.  384  (writ  of  cer- 
tiorari denied  [1911]  32  Sup.  Ct  522, 
223  U.  S.  718,  56  L.  Ed.  628). 

The  petitioner  must  produce  a  copy 
of  the  warrant  of  commitment,  or  an 
affidavit  that  the  jailer  refused  to  give 
a  copy.  Harrison's  Case  (C.  O.  1804) 
Fed.  Cas.  No.  6,131. 

The  writ  should  not  be  granted  to  a 
prisoner  whose  commitment  by  a  Unit- 
ed States  commissioner  has  been  duly 
approved  by  the  circuit  court  unless 
all  the  proceedings  before  the  commis- 
sioner and  the  court  are  laid  before 
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the  judge  to  whom  the  application  is 
made.  In  re  Kaine  (C.  C.  1852)  Fed. 
Cas.  No.  7,597a. 

12.  Verification.— See  Kentucky  ▼. 
Powers  (1906)  26  Sup.  Ct.  387.  397, 
201  U.  S.  1,  50  L.  Ed.  633,  5  Ann.  Cas. 
692. 

Where,  because  of  infancy,  incompe- 
tency, or  lack  of  time,  a  petition  for 
a  writ  of  habeas  corpus  in  a  deporta- 
tion case  cannot  be  verified  by  the  ap- 
plicant as  required  by  this  section,  it 
may  be  verified  by  his  attorney.  U.  S. 
V.  Watchorn  (0.  O.  1908)  164  Fed. 
152. 

The  application  must  be  supported 
by  an  affidavit  stating  the  circumstanc- 
es under  which  the  prisoner  is  entitled 
to  the  benefit  of  the  writ  In  re  Kee- 
ler  (D.  C.  1843)  Fed.  Cas.  No.  7,637. 

The  writ  will  not  be  granted  where 
the  application  is  sworn  to  before  a 
justice  of  the  peace  of  another  state, 
of  whose  official  character  there  is  no 
evidence.     Id. 

It  is  essential  that  the  application 
for  the  writ  be  made  and  verified  by 
the  prisoner.  Ex  parte  Hibbs  (D.  C. 
1886)  26  Fed.  421,  435. 

13. Effect  of  verification.— In  a 

petition  for  a  writ  of  habeas  corpus, 
verified  by  petitioner's  oath,  as  requir- 
ed by  this  section,  facts  duly  alleged 
may  be  taken  to  be  true  unless  denied 


by  the  return  or  controlled  by  other 
evidence,  but  no  allegation  of  fact  in 
the  petition  can  be  assumed  to  be  ad- 
mitted unless  distinct  and  unambigu- 
ous. Whitten  v.  Tomlinson  (1895)  160 
U.  S.  231,  16  Sup.  Ct  297,  40  L.  Ed. 
406. 

14.  Demurrer  to  petition^— Where  pe- 
tition for  habeas  corpus  is  tested  by 
demurrer,  statements  of  fact  therein 
must  be  taken  as  true.  Choy  Gum  v. 
Backus  (1915)  223  Fed.  487,  139  C. 
C.  A.  35. 

Cited  without  definite  application, 
Wales  V.  Whitney  (1885)  5  Sup.  Ct 
1050,  1055,  114  U.  S.  564.  29  L.  Ed. 
277;  Ex  parte  Royall  (1886)  6  Sup. 
Ct  734,  737,  117  U.  S.  241,  29  L.  Ed. 
868;  In  re  Terry  (1888)  9  Sup.  Ct 
77,  78.  128  U.  S.  289.  32  L.  Ed.  405; 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct 
689,  161  U.  S.  502.  40  L.  Ed.  787; 
Erickson  v.  Hodges  (1910)  179  Fed. 
177,  102  C.  C.  A.  443;  In  re  HaskeU 
(C.  C.  1892)  52  Fed.  795,  797;  In  re 
McKane  (C.  C.  1894)  61  Fed.  205, 
207;  In  re  Craig  (C.  C.  1895)  70  Fed. 
969;  In  re  Chaves  (C.  C.  1896)  72 
Fed.  1006;  Clifford  v.  WilUams  (C.  C. 
1904)  131  Fed.  100,  102;  Kentucky  v. 
Powers  (C.  C.  1905)  139  Fed.  452;  U. 
S.  V.  Fiscus  (D.  C.  1890)  42  Fed.  395, 
396;  In  re  Matthews  (D.  C.  1902)  122 
Fed.  248. 


§  1283.  (R.  S.  §  755.)     Allowance  and  direction  of  the  writ. 

The  court,  or  justice,  or  judge  to  whom  such  application  is  made 
shall  forthwith  award  a  writ  of  habeas  corpus,  unless  it  appears 
from  the  petition  itself  that  the  party  is  not  entitled  thereto.  The 
writ  shall  be  directed  to  the  person  in  whose  custody  the  party  is 
detained. 

Act  Feb.  5,  1807,  c.  28,  t  1,  14  Stat.  885. 

Xotes  of  Deeisioiui 


Allowance  of  writ  In  genoral.— Under 
this  section,  where  it  appears  from  the 
petition  that  the  case  is  not  one  which 
would  justify  the  exercise  of  federal 
authority,  it  may  be  dismissed,  and  the 
court  is  not  required  to  either  award 
a  writ  or  issue  an  order  to  the  re- 
spondent to  show  cause.  Ex  parte  Mil- 
ligan  (1866)  4  Wall.  2.  110,  18  L.  Ed. 
281;  In  re  Terry  (1888)  9  Sup.  Ct 
77,  78,  128  U.  S.  289.  32  L.  Ed.  405; 
Erickson  v.  Hodges  (1910)  179  Fed. 
177,  102  C.  C.  A.  443;  Ex  parte  Val- 
landigham  (C.  C.  1863)  Fed.  Cas.  No. 
16,816;  In  re  King  (C.  C.  1892)  51 
Fed.  434,  435;  In  re  Haskell  (C.  C. 
1892)  52  Fed.  795;  Ex  parte  Murray 
(C.  C.  1895)  66  Fed.  297,  298;  In  re 
Dowd  (C.  C.  1904)  133  Fed.  747;  Ex 
parte  Davis  (D.  C.  1851)  Fed.  Cas. 
No.  3,613;  In  re  Jordan  (D.  C.  1892) 
49  Fed.  238;  Ex  parte  Collins  (D.  C. 
1906)  151  Fed.  358;  Walters  v.  Mc- 
Kinnis  (D.  C.  1915)  221  Fed.  746; 
Horn  V.  MitcheU  (D.  C.  1915)  223 
Fed.  549. 

The  federal  courts  have  judicial  dis- 
cretion with  reference  to  the  granting 
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of  habeas  corpus  petitions,  and  unless 
the  application  is  made  by  a  federal  of- 
ficial, or  relates  to  the  obstruction  of 
interstate  commerce  or  to  some  other 
unlawful  and  unconstitutional  obstruc- 
tion of  a  continuing  character,  the 
writ  should  not  issue.  In  re  O'Brien 
(C.  C.  1899)  95  Fed.  131,  132. 

The  refusal  to  allow  a  Chinese  pas- 
senger to  land  is  a  restraint  of  his  liber- 
ty, within  the  meaning  of  the  habeas 
corpus  act,  and  it  is  the  duty,  under  this 
section,  of  the  court,  justice,  or  judge 
to  whom  the  application  for  a  writ  of 
habeas  corpus  is  made  to  forthwith 
award  the  writ,  unless  it  appears  by 
the  petition  itself  that  the  party  is  not 
entitled  thereto.  In  re  Jung  Ah  Lung 
(D.  C.  1886)  25  Fed.  141. 

Compelling  resort  to  other  remedy^— 

A  federal  court  has  discretion  to  grant 
habeas  corpus  or  to  require  the  prison- 
er to  obtain  review  by  writ  of  error  in 
the  state  supreme  court  and  the  United 
States  supreme  court,  where  the  state 
supreme  court  reversed  a  conviction  of 
murder  in  the  first  degree  for  want  of 
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insufficient  evidence  and  remanded  the 
case,  with  directions  to  allow  the  ver- 
dict to  stand  for  murder  in  the  second 
degree.  Ex  parte  Frederich  (1893)  13 
Sup.  Ct.  793,  796,  149  U.  S.  70,  37  L. 
£d.  653. 

Rule  to  show  cau8e.--On  an  applica- 
tion for  a  writ  of  habeas  corpus  pre- 
sented to  a  federal  court,  it  is  not  re- 
quired to  issue  the  writ  instanter,  but 
the  court  in  its  discretion  may,  instead, 
make  an  order  on  the  officer  alleged 
to  have  petitioner  in  his  custody  to 
show  cause  on  a  day  certain  why  the 
writ  should  not  be  issued.  Ez  parte 
Collins  (C.  G.  1907)  154  Fed.  980. 

Evidence^— Upon  an  original  applica- 
tion to  the  Supreme  Court  for  a  writ  of 
habeas  corpus  for  one  committed  for 
contempt  by  a  Circuit  Court,  the  facts 
set  forth  in  the  commitment  must  be 
regarded  as  true.  In  re  Terry  (1888) 
9  Sup.  Ct.  77,  78,  128  U.  S.  289,  32  L. 
Ed.  405. 

Disposition  of  merits  on  hearing  of 
petition  for  writ.^Right  of  a  petitioner 
to  a  writ  of  habeas  corpus  may  be  de- 
termined on  the  merits  on  a  hearing  on 
the  application.  Ex  parte  Hyde  (C.  C. 
3904)  194  Fed.  207;  Ex  parte  King 
(D.  C.  1912)  200  Fed.  622. 

Where  a  rule  was  issued  to  the  mar- 
shal of  the  northern  district  of  Georgia, 
commanding  him,  or  any  person  in 
whose  custody  the  prisoners  might  be 
found,  to  show  cause  why  a  writ  of 
habeas  corpus  should  not  issue  and 
such  rule  was  served  on  the  superin- 
tendent of  the  penitentiary  at  Albany, 
N.  Y.,  to  which  place  the  prisoners  had 
been  removed  under  sentence  of  the 
Georgia  court,  a  return  by  such  super- 
intendent showing  the  authority  under 
which  he  held  the  prisoners,  the  court 
might  determine  the  right  of  the  prison- 
ers to  be  released  on  such  rule  as 
though  the  writ  of  habeas  corpus  had 
been  served  on  such  superintendent  and 


the  prisoners  were  present  under  the 
writ  in  his  custody.  The  Ku-Klux 
Cases  (1884)  4  Sup.  Ct.  152,  153,  110 
U.  S.  651,  28  L.  Ed.  274. 

Direction  as  to  return.— A  district 
judge  allowing  the  writ  at  his  cham- 
bers in  term  time  of  the  circuit  may 
make  it  returnable  in  the  circuit  court 
In  re  Kaine  (C.  C.  1852)  Fed.  Cas.  No. 
7,598. 

Effect  of  issuance  of  writ.— Pending 
proceedings  for  extradition  regularly 
and  constitutionally  taken  under  the 
acts  of  Congress  cannot  be  put  an  end 
to  by  writ  of  habeas  corpus.  Terlinden 
v.  Ames  (1902)  22  Sup.  Ct  484,  487, 
184  U.  S.  270,  46  L.  Ed.  534. 

Service  of  writ.— Where  the  service  of 
the  writ  was  prevented  by  force,  it  was 
ordered  to  be  placed  on  the  files  of  the 
court  to  be  served  when  and  where 
practicable.  In  re  Winder  (C.  C.  1862) 
Fed.  Cas.  No.  17,867. 

Cited    without    definite    application, 

Wales  V.  Whitney  (1885)  5  Sup.  Ct 
1050,  1055,  114  U.  S.  564,  29  L.  Ed. 
277;  Ex  parte  RoyaU  (1886)  6  Sup.  Ct 
734,  737,  117  U.  S.  241,  29  L.  Ed.  868; 
Ornelas  v,  Ruiz  (1896)  16  Sup.  Ct  689, 
161  U.  S.  502,  40  L.  Ed.  787;  Kentucky 
V.  Powers  (1906)  26  Sup.  Ct  387,  397, 
201  U.  S.  1,  50  L.  Ed.  633,  5  Ann.  Cas. 
692;  Stevens  v.  McClaughry  (1913) 
207  Fed.  18,  29,  125  C.  C.  A.  102,  51 
L.  R.  A.  (N.  S.)  390;  In  re  Fitton  (C. 
C.  1891)  45  Fed.  471,  474;  In  re  Mc- 
Kane  (C.  C.  1894)  61  Fed,  205.  207; 
In  re  Chavez  (C.  C.  1896)  72  Fed. 
1006;  In  re  Greenwald  (C.  C.  1896)  77 
Fed.  590.  592;  Williams  v.  Hert  (C. 
C.  1901)  110  Fed.  166;  Cliflford  v. 
Williams  (C.  C.  1904)  131  Fed.  100, 
102;  Kentucky  v.  Powers  (C.  C.  1905) 
139  Fed.  452;  Ex  parte  Wood  (C.  C. 
1907)  155  Fed.  190  (affirmed  [1008]  28 
Sup.  Ct  472,  209  U.  S.  205,  52  L.  Ed. 
747);  In  re  Matthews  (D.  C.  1902) 
122  Fed.  248. 


§  1284.  (R.  S.  §  756.)     Time  of  return. 

Any  person  to  whom  such  writ  is  directed  shall  make  due  return 
thereof  within  three  days  thereafter,  unless  the  party  be  detained 
beyond  the  distance  of  twenty  miles;  and  if  beyond  that  distance 
and  not  beyond  a  distance  of  a  hundred  miles,  within  ten  days; 
and  if  beyond  the  distance  of  a  hundred  miles,  within  twenty  days. 
Act  Feb.  5,  1867,  c.  28,  f  1,  14  Stat  385. 
Notes  of  Deoisions 

Purpose  of  sectlonw— This  section  was 
designed  to  remedy  procrastination  and 
trifling  with  the  writ,  and  prior  to  its 
enactment  the  mode  of  compelling  a  re- 
turn was  by  taking  out  an  alias  and 
then  a  pluries  writ,  and  thereafter  is- 
suing an  attachment,  and  a  reasonable 
time  was  always  allowed  for  making 
a  return,  and  it  will  not  be  presumed 
that  one  will  not  be  made.  Ex  parte 
Baez  (1900)  20  Sup.  Ct  673,  177  U.  S. 
378,  44  L.  Ed.  813. 

Attachment.— 'An  attachment  for  not 
returning  a  writ  of  habeas  corpus  at  the 
appointed  time  will  not  be  issued  until 


three  days  have  expired  after  the  serv- 
ice of  the  writ.  U.  S.  v.  Bollman  (C. 
C.  1807)   Fed.  Cas.  No.  14,622. 

An  attachment  is  not  necessary  where 
the  party  has  not  made  a  true  return,  if 
he  is  present  in  court;  but  an  order 
may  issue  directing  him  immediately  to 
answer  interrogatories.  U.  S.  v.  Green 
(C.  C.  1824)  Fed.  Cas.  No.  15.256. 

Cited    without    definite    appiication, 

Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct.  689, 
161  U.  S.  502,  40  L.  Ed.  787;  In  re 
McKane  (C.  C.  1894)  61  Fed.  205,  207; 
Clifford  V.  WUUams  (C.  C.  1904)  131 
Fed.  100,  102. 
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§  1285.  (R.  S.  §  757.)     Form  of  return. 

The  person  to  whom  the  writ  is  directed  shall  certify  to  the  court, 
or  justice,  or  judge  before  whom  it  is  returnable  the  true  cause  of 
the  detention  of  such  party. 

Act  Feb.  3,  1867,  c.  28,  §  1,  14  Stat.  385. 

Notes  of  Decisions 


Form  and  safRciency  of  return  in  gen- 
erals—Returns to  writs  of  habeas  cor- 
pus obtained  on  behalf  of  immigrants 
upon  petitions  alleging  their  illegal  de- 
tention by  an  inspector,  which  allege  no 
facts,  but  merely  as  a  conclusion  of  law 
that  the  respondent  had  the  right  to  de- 
tain the  petitioners,  held  insufficient. 
Stretton  v.  Shaheen  (1910)  176  Fed. 
735,  100  C.  O.  A.  389. 

The  return  on  the  writ  should  be 
signed  by  the  person  to  whom  it  was 
directed.  Seavey  v.  Seymour  (0.  C. 
1871)  Fed.  Case  No.  12,596. 

A  return  to  the  writ  of  habeas  cor- 
pus by  the  chief  of  police  of  a  city, 
stating  that  petitioner  is  held  by  vir- 
tue of  a  warrant  of  the  police  court 
wherein  petitioner  had  been  convicted 
of  visiting  a  house  of  ill  fame,  and 
sentenced  to  imprisonment,  is  not  de- 
murrable for  failure  to  state  the  ordi- 
nance under  which  he  was  convicted, 
when  such  ordinance  was  set  out  in 
the  petition.  In  re  Ah  Toy  (C.  O. 
1891)  45  Fed.  795. 

The  marshaFs  statement  on  return  of 
the  writ  that  he  had  disobeyed  it,  and 
deported  the  prisoner  in  accordance 
with  instructions  from  the  secretary  of 
war,  is  a  sufficient  return.  Ex  parte 
Benedict  (D.  O.  1862)  Fed.  Gas.  No.  1,- 
292. 

Under  2  Rev.  St  N.  Y.  p.  566,  f  32, 
a  return  to  the  writ  issued  by  a  state 
judge  need  not  be  verified  by  oath  when 
made  by  an  officer  of  the  United  States 
army.  In  re  Neill  (O.  C.  1871)  Fed. 
Gas.  No.  10,089. 

Unless  the  return  to  a  writ  of  habeas 
corpus  shows  that  the  caption  and  de- 
tention are  legal  at  the  time  of  the 
service  of  the  writ,  the  prisoner  ought 
to  be  discharged;  and  a  return  showing 
a  caption  and  detention  upon  valid  pro- 
cess since  such  service  is  not  sufficient. 
In  re  Doo  Woon  (D.  G.  1883)  18  Fed. 
898 

TJnder  Act  Feb.  14,  1903,  ante,  S 
858,  placing  jurisdiction  of  the  depor- 
tation of  aliens  in  the  Department  of 
Gommerce  and  Labor,  a  return  to  a 
writ  of  habeas  corpus  by  an  alleged 
Ghinese  alien,  showing  that  defendant 
was  an  officer  of  immigration  under 
control  of  the  commissioner  general  in 
charge  of  the  port  where  the  alien  at- 
tempted to  enter,  by  designation  of  the 
Secretary  of  Commerce  and  Labor  and 
that  he  held  such  Ghinese  person  as 
such  officer,  sufficiently  showed  authori- 
ty for  the  detention.  In  re  Moy  Quong 
Shing  (D.  G.  1903)  125  Fed.  641. 

A  commissioner's  return  to  a  writ  of 
habeas  corpus  to  determine  the  legality 
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of  the  arrest  of  a  Chinese  person  in 
deportation  proceedings,  averring  that 
such  person  was  detained  for  deporta- 
tion as  a  Chinese  person  not  entitled  to 
enter  the  United  States,  by  virtue  of  an 
order  of  the  Secretary  of  Commerce 
and  Labor  made  July  11,  1910,  which 
was  set  forth,  and  which  purported  to 
affirm  an  excluding  decision  of  the  com- 
missioner, and  directed  the  person's 
deportation,  showed  a  sufficient  justifi- 
cation for  his  detention.  In  re  Jem 
Yuen  (D.  G.  1910)  188  Fed.  350. 

Where  a  return  to  a  writ  of  habeas 
corpus  to  review  the  exclusion  of  an 
alien  for  feeble- mindedness  alleged  that 
the  board  of  special  inquiry  was  duly 
constituted  and  that  the  certificate  of 
the  examining  medical  officers  was  duly 
made,  it  was  not  defective  for  failure 
to  show  in  detail  the  facts  on  which  the 
certificate  was  based.  U.  S.  ▼.  Williams 
(D.  G.  1913)  203  Fed.  292. 

The  return  in  habeas  corpus  proceed- 
ings setting  out  the  warrant  of  the  Gov- 
ernor on  which  the  prisoner  was  ar- 
rested, reciting  the  jurisdictional  facts 
for  his  arrest  on  the  requisition  of  the 
executive  of  another  state,  from  which 
he  was  alleged  to  have  fled,  is  prima 
facie  sufficient  to  show  that  all  neces- 
sary prerequisites  had  been  complied 
with  prior  to  issue  of  the  warrant. 
Singleton  v.  State  (1906)  42  So.  23,  144 
Ala.  104. 

Evasive  returnw— Where  the  return  to 
a  writ  of  habeas  corpus  is  evasive  and 
insufficient,  the  person  to  whom  it  is 
addressed,  if  present  in  court,  will  be 
committed  until  he  produce  the  prison- 
ers, or  be  otherwise  discharged.  U.  S. 
V.  Davis  (G.  G.  1839)  Fed.  Gas.  No. 
14,926. 

A  person  who  makes  a  false  and 
evasive  return,  though  he  cannot  pro- 
duce the  relator,  is  in  contempt  U.  S. 
V.  Williamson  (D.  G.  1855)  Fed.  Gas. 
No.  16,725.  See  In  re  Stocy  (N.  Y. 
1813)  10  Johns.  328. 

Construction  and  effect  of  returnw^At 

common  law  no  evidence  was  necessary 
to  support  the  return.  It  was  deemed 
to  import  verity  until  impeached. 
Crowley  v.  Christensen  (1890)  11  S.  Ct 
13,  137  U.  S.  86,  94,  34  L.  Ed.  620. 

On  habeas  corpus  to  review  the  issD- 
ance  of  an  extradition  warrant  by  the 
governor  of  a  state,  the  accused  is  con- 
cluded by  the  prima  facie  case  made  ODt 
by  the  papers  upon  which  the  governor 
acted,  where  such  accused,  upon  the 
hearing  in  the  habeas  corpus  proceed- 
ings, waived  the  right  to  introduce  fur- 
ther   evidence.      Munsey    T.     Oloog^ 
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(1905)  25  Sup.  Ct  282,  284,  196  U.  S. 
364,  49  L.  Ed.  515. 

The  return  to  a  writ  of  habeas  cor- 
pus, redtins  facts,  imports  verity  until 
impeached.  Stretton  v.  Rudy  (1910) 
176  Fed.  727,  101  O.  O.  A.  223. 

The  signing  by  the  collector  of  a  re- 
turn to  a  writ  of  habeas  corpus,  stat- 
ing that  he  has  decided  adversely  to  re- 
lator's right  to  admission,  is  in  itself  a 
decision.  In  re  Chin  Yuen  Sing  (C.  G. 
1894)  65  Fed.  571. 

A  return  of  the  commissioner  of  im- 
migration, to  a  writ  of  habeas  corpus, 
that,  upon  arrival,  relator  was  detained, 
and  upon  special  inquiry  the  inspectors 
decided  that  she  belonged  to  a  class  of 
aliens  excluded  by  law,  "in  accordance 
with  department  circular,"  etc.,  indi- 
cates that  the  inspectors  felt  them- 
selves constrained  to  render  such  deci- 
sion because  of  some  instructions  from 
the  treasury  department;  and  hence  it 
is  not  a  bar  to  inquiry  into  the  facts, 
in  such  proceeding.  In  re  Kornmehl  (C. 
O.  1898)  87  Fed.  314, 

The  return  to  a  writ  of  habeas  cor- 
pus which  contains  the  whole  record 
of  the  commitment  under  the  judgment 
of  a  court  specified  constitutes  a  fuU 
and  decisive  answer  to  every  allegation 
in  the  petition  for  the  writ,  and,  being 
admitted,  ne&ratives  the  same.  In  re 
Waldrip  (1883)  1  Ariz.  482,  2  Pac.  751. 


An  allegation,  in  a  petition  for  the 
writ  of  habeas  corpus  against  the  Sec- 
retary of  the  Navy,  that  the  person  in 
whose  behalf  the  petition  is  filed  is  re- 
strained of  his  liberty  by  the  agents  and 
subordinates  of  the  Secretary,  and  is 
within  his  control,  through  the  custody 
of  a  person  unknown,  who  exercises  his 
authority  under  the  orders  of  the  Sec- 
retary, states  a  conclusion  of  law,  which 
is  not  admitted  by  a  return  which  is  in 
the  nature  of  an  objection  to  the  juris- 
diction of  the  court;  and  under  such 
circumstances  the  Court  of  Appeals  will 
take  judicial  notice  of  the  powers  and 
duties  of  the  Secretary  under  the  Con- 
stitution and  laws.  McGowan  v.  Moody 
(1903)  22  App.  D.  O.  148. 

Certiorari  to  compel  return^— A  certi- 
orari will  be  issued  on  request  of  the 
prisoner  to  the  committing  magistrate 
to  certify  the  proceedings.  Ex  parte 
Bennett  (C.  C.  1825)  Fed.  Cas.  No.  1,- 
311;  In  re  Martin  (O.  C.  1866)  Fed. 
Cas.  No.  9,151. 

Cited  without  deflnlte  application, 
Wales  V.  Whitney  (1885)  5  Sup.  Ct, 
1050,  1055,  114  U.  S.  564,  29  L.  Ed. 
277;  Ex  parte  Cuddy  (1889)  9  Sup.  Ct. 
703,  704,  131  U.  S.  280.  33  L.  Ed.  154; 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct.  6S9, 
161  U.  S.  502.  40  L.  Ed.  787:  In  re  Mc- 
Kane  (C.  C.  1894)  61  Fed.  205,  207. 


§  1286.  (R.  S.  §  758.)     Body  of  the  party  to  be  produced. 

The  person  making  the  return  shall  at  the  same  time  bring  the 
body  of  the  party  before  the  judge  who  granted  the  writ. 
Act  Feb.  5,  1867,  c.  28,  §  1,  14  Stat.  385. 


Xotes  of  Deoisions 


Necessity  of  production  of  petitioner. 
—See  Ex  parte  Young  (C.  C.  1892)  50 
Fed.  526. 

After  a  person  has  been  adjudged  in 
contempt  for  a  false  return  to  a  writ 
directing  the  production  of  certain  ab- 
ducted slaves,  the  proceedings  will  not 
be  quashed  upon  the  statement  of  one 
of  the  slaves  that  she  was  not  abducted 
by,  and  is  not  under  the  control  of,  de- 
fendant, where  she  is  not  brought  be- 
fore the  court  to  make  the  statement. 
U.  S.  v.  Williamson  (D.  C.  1855)  Fed. 
Cas.  No.  16.726. 

An  alien  having  been  excluded  be- 
cause of  feeble-mindedness,  it  was  not 
material  that  she  was  not  personally 
produced  in  court  in  response  to  a  writ 
of  habeas  corpus  that  the  court  might 
determine  the  question  from  personal 
inspection;  Immigration  Act,  S  10,  post, 
S  4255,  providing  that  the  decision  of 
the  board  of  spedail  inquiry  on  the  cer- 


tificate of  the  medical  officer  shall  be 
final.  U.  S.  V.  Williams  (D.  C.  1913) 
203  Fed.  292. 

Control  of  prisoner^— Where  a  sher- 
iff, in  obedience  to  a  writ  of  habeas 
corpus,  makes  a  proper  return  and 
brings  his  prisoner  before  the  court, 
the  safe-keeping  of  the  prisoner  is  en- 
tirely under  the  direction  and  control 
of  the  court  to  which  the  return  is 
made.  Barth  v.  Clise  (1870)  79  U.  S. 
(12  Wall.)  400,  20  L.  Ed.  393. 

Cited  without  definite  application, 
Wales  V.  Whitney  (1885)  5  Sup.  Ct. 
1050,  1055,  114  U.  S.  564,  29  L.  Ed. 
277;  Ornelas  v.  Ruiz  (1896)  16  Sup. 
Ct  689,  161  U.  S.  502,  40  L.  Ed.  787; 
Mutual  Ben.  Life  Ins.  Co.  v.  Robinson 
(1893)  58  Fed.  723,  731,  7  C.  C.  A.  444, 
22  L.  R.  A.  325;  In  re  McKane  (C.  C. 
1894)  61  Fed.  205,  207;  Clifford  v. 
Williams  (C.  C.  1904)  131  Fed.  100, 
102. 


§  1287.  (R.  S.  §  759.)     Day  for  hearing. 

When  the  writ  is  returned,  a  day  shall  be  set  for  the  hearing  of 
the  cause,  not  exceeding  five  days  thereafter,  unless  the  party  pe- 
titioning requests  a  longer  time. 

Act  Feb.  5,  1867,  c.  28,  f  1,  14  Stat.  385. 

Notes  of  Depisioiyi 
Adjournment  of  hearing^— Wbere  the      under    a   commitment,    regular   on   its 
return   shows   thAt   petitioner  is   held      face,  of  a  competent  state  court,  but 
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petitioner  alleges  that  he  is  really  held 
for  an  act  done  under  authority  of  the 
United  States,  the  court  will  adjourn 
the  hearing,  and  give  notice  to  the 
county  attorney.  U.  S.  v.  Jailer  (C.  O, 
1867)  Fed.  Gas.  No.  15,463. 


Cited    without    definite    application, 

Ornelas  v.  Ruia  (1896)  16  Sup.  Ct 
689,  161  U.  S.  502,  40  L.  Ed.  787;  In 
re  Fitton  (0.  C.  1891)  45  Fed.  471, 
474;  In  re  McKane  (C.  C.  1894)  61 
Fed.  205,  207;  Clifford  t.  Williams  (a 
O.  1904)  131  Fed.  100,  102. 


§  1288.  (R.  S.  §  760.)  Denial  of  return;  counter  allegations; 
amendments. 
The  petitioner  or  the  party  imprisoned  or  restrained  may  deny 
any  of  the  facts  set  forth  in  the  return,  or  may  allege  any  other  facts 
that  may  be  material  in  the  case.  Said  denials  or  allegations  shall 
be  under  oath.  The  return  and  all  suggestions  made  against  it  may 
be  amended,  by  leave  of  the  court,  or  justice,  or  judge,  before  or 
after  the  same  are  filed,  so  that  thereby  the  material  facts  may  be 
ascertained. 

Act  Feb.  5,  1867,  c.  28,  I  1,  14  Stat.  885. 

Xotea  of  Deeisionfl 


Effect  of  section  in  generals— This 
section  does  not  authorize  a  retrial  of 
questions  of  fact  determined  by  a  judg- 
ment of  a  court  of  competent  jurisdic- 
tion. In  re  Tsu  Tse  Mee  (D.  O.  1897) 
81  Fed.  702,  704. 

Traverse  at  liearing.— Under  this  sec- 
tion the  judge  may  permit  the  writ  to 
be  traversed  at  the  hearing  to  raise 
issues  of  fact.  Haas  v.  Henkel  (C.  O. 
1009)  166  Fed.  621,  order  affirmed 
(1910)  30  S.  Ct  249,  216  U.  S.  462, 
54  L.  Ed.  669.  17  Ann.  Gas.  1112. 

Furtlier    pleading    after    traverse.^ 

When  a  petitioner  for  habeas  corpus 
has  filed  his  traverse  to  the  return,  no 
further  pleading  is  required,  under  this 
section;  the  averments  of  the  answer 
being  taken  as  denied  by  the  respond- 
ent In  re  Leary  (D.  C.  1879)  Fed. 
Gas.  No.  8,162,  6  Abb.  N.  C.  43. 

Common-law  ruie.—Under  the  com- 
mon law  a  prisoner  cannot  traverse  the 
returns  of  the  writ,  nor  demand  an  is- 
sue on  the  legality  of  his  commitment 
In  re  Kaine  (O.  O.  1852)  Fed.  Gas. 
No.  7,598. 

Failure  to  traverse  return^— Where 
the  record  in  a  habeas  corpus  proceed- 
ing to  procure  the  discharge  from  the 
army  of  an  enlisted  soldier  does  not 
show,  except  by  ex  parte  affidavit  at- 
•  tached  to  the  petition,  that  he  was  a 
minor  when  he  enlisted  or  that  his  en- 
listment was  without  his  parents'  con- 
sent, and  where  the  return  of  the  mili- 
tary commandant,  alleging  due  enlist- 
ment for  an  unexpired  term,  desertion, 
surrender,  commitment  to  the  com- 
mandant, and  confinement  under  pend- 
ing charges  for  the  desertion,  was  not 
traversed,  the  writ  was  properly  de- 
nied. Moore  v.  U.  S.  (1908)  159  Fed. 
701,  86  O.  G.  A.  569. 

A  petition  for  discharge  on  habeas 
corpus  of  one  arrested  as  a  deserter 
from  the  army  alleged  that  petitioner 
was  under  16  years  when  enlisted,  that 
he  enlisted  through  the  fraudulent  rep- 
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resentations  of  one  J.,  the  recruiting  of- 
ficer, and  that  his  father*8  written  con- 
sent was  obtained  by  means  of  such 
representations,  and  admitted  the  de- 
sertion while  stUl  a  minor.  The  retom 
denied  the  fraud,  and  presented  the 
written  consent  of  petitioner's  father 
to  bis  enlistment,  and  petitioner's 
sworn  statement  that  he  was  20  years 
and  6  months  old  at  enlistment,  and 
alleged  that  J.  was  a  private  and  not 
the  recruiting  officer,  who  was  one  P. 
Held  that,  as  the  return  was  neither 
demurred  to  nor  denied,  it  must  be 
taken  as  conclusive  as  to  all  the  facta 
therein  set  forth.  In  re  Lawler  (O. 
O.  1889)  40  Fed.  233. 

Where  the  return  to  a  writ  of  habeas 
corpus  is  not  traversed  issues  of  law 
only  are  raised.  Haas  v.  Henkel  (C. 
G.  1909)  166  Fed.  621,  order  affirmed 
(1910)  30  S.  Ct  249,  216  U.  S.  462,  54 
L.  Ed.  569,  17  Ann.  Gas.  1112. 

Effect  of  traverso.F-Where  the  return 
to  the  writ  is  denied,  the  master  must 
prove  that  his  custody  is  legal,  or  the 
state  court  may  release  them.  Norria 
V.  Newton  (G.  .C.  1850)  Fed.  Gas.  No. 
10307. 

Supplemental  return.— In  habeas  cor- 
pus, held  not  prejudicial  error  to  per- 
mit filing  of  a  supple'taiental  return  aft- 
er entry  of  an  order  discharging  peti- 
tioner. Tiberg  v.  Warren  (1911)  192 
Fed.  458,  112  G.  G.  A.  596.  In  such 
case  it  is  unnecessary  to  rearrest  peti- 
tioner under  the  warrant  on  which  the 
supplementary  proceedings  were  baa- 
ed.   Id. 

Cited    witfiout    definito    applicatloa. 

Ex  parte  Guddy  (1889)  9  Sup.  Ct  703, 
704,  131  U.  S.  280,  33  L.  Ed.  154;  Ex 
parte  Burrus  (1890)  10  Sup.  Ct  850, 
852,  136  U.  S.  586,  34  L.  Ed.  1500; 
Ornelas  v.  Ruis  (1896)  16  Sup.  Ct  689. 
161  U.  S.  502,  40  L.  Ed.  787;  In  re 
McKane  (G.  G.  1894)  61  Fed.  205,  20T; 
Clifford  V.  Williams  (G.  C.  1904)  131 
Fed.  100,  102;  U.  S.  v.  Watchorn  (a 
C.  1908)  164  Fed.  152. 
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§  1289.  (R.  S.  §  761.)  Summary  hearing;  disposition  of  party. 
The  court,  or  justice,  or  judge  shall  proceed  in  a  summary  way  to 
determine  the  facts  of  the  case,  by  hearing  the  testimony  and  argu- 
ments, and  thereupon  to  dispose  of  the  party  as  law  and  justice  re- 
quire. 

Act  Feb.  5,  1867,  c.  28,  f  1,  14  Stat  385. 
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Construction  and  operation  In  general. 

Right  to  hearing. 

Person  In  custody  of  military  authori- 
ties. 

Premature  Issuance  of  writ. 

Delay  of .  hearing. 

Scope  of  Inquiry  and  matters  consid- 
ered on  trial  or  hearing. 

Trial  of  matters  de  novo. 

Evidence. 

Relief  on  proof  of  part  of  matters  com- 
plained of. 

Order  or  judgment,  and  scope  and  ex- 
tent of  relief. 

Time  with  reference  to  which  ad- 
judication Is  to  be  made. 

Conditional  discharge. 

Notice  to  attorney  general. 

Correction    of    sentence   or    other 

proceeding. 

Admission  to  ball. 

ConcluslYeness  and  efTect  of  deci- 
sion. 

Vacation  of  order. 

Dismissal— Term  of  court. 
Costs  and  expenses. 


20.    Power  of  supreme  court  on  appeal. 

I.  Construction  and  operation  In  gen- 
eral.—The  mandate  of  this  section  is 
applicable  to  the  supreme  court,  exer- 
cising original  or  appellate  jurisdiction, 
and  the  proceedings  are  to  be  promptly 
disposed  of.  Storti  v.  Massachusettar 
(1901)  22  Sup.  Ct.  72,  183  U.  S.  138, 
46  L.  Ed.  120. 

This  section  means  that  if  the  party 
is  held  in  custody  in  violation  of  the 
federal  constitution  or  law,  or  for  an 
act  done  or  omitted  in  pursuance  of 
the  federal  laws,  he  must  be  disrcharg- 
ed.  In  re  Anderson  (C.  0.  1899)  94 
Fed.  487,  489. 

The  special  grant  of  power  to  issue 
writs  of  habeas  corpus  is  contained  in 
this  chapter,  and  it  is  necessary  for  a 
correct  analysis  thereof  to  consider  the 
several  sections  separately  and  also  to 
treat  the  chapter  in  its  entirety  as  one 
law.  Sections  1279  and  1280,  ante, 
provide  that  the  supreme  court,  cir- 
cuit courts,  and  district  courts,  and 
the  justices  and  judgeer  of  such  courts 
within  their  respective  jurisdictions, 
shall  have  power  to  issue  writs  of  ha- 
beas corpus  for  the  purpose  of  inquiry 
into  the  cause  of  restraining  of  liberty. 
Thier  section  provides  for  a  summary 
hearing,  and  authorizes  the  court  or 
justice  or  judge  to  dispose  of  the  party 
as  law  and  justice  require.  These  sec- 
tions seem  to  contain  the  entire  grant 
of  power,  and  they  do  not  contain  any 
clause  or  sentence  indicating  limita- 
tions of  the  power.  Clifford  v.  Wil- 
liams (C.  C.  1904)  131  Fed.  100,  102. 

2.  Right  to  hearing^— Any  person  al- 
leging himself  to  be  a  citizen  of  the 


United  States,  desiring  to  return  to 
this  country  from  a  foreign  land,  and 
prevented  from  doing  so  without  due 
process  of  law,  and  applying  on  that 
ground  to  the  United  States  court  for 
a  writ  of  habeas  corpus,  is  entitled  to 
a  hearing  and  judicial  determination  of 
the  facts  so  alleged;  and  no  act  of 
congress  can  be  understood  or  con- 
strued to  be  a  bar  to  such  hearing  and 
judicial  determination.  Gee  Fook  Sing 
V.  U.  S.  (1892)  49  Fed.  146,  1  O.  0.  A. 
211;  Lem  Hing  Dun  v.  Same  (1892) 
49  Fed.  148,  1  C.  O.  A.  210. 

3.  Porson  in  eustody  of  military  au- 
thorities.—Under  this  section  and  sec- 
tion 1885,  post,  minor  arrested  for 
fraudulently  enlisting  in  violation  of 
sixty- second  article  of  war  after  serv- 
ice of  writ  of  habeas  corpus  sued  out  by 
his  mother  will  not  be  tal^en  from  the 
custody  of  the  military  authorities.  U. 
S.  V.  Williford  (1915)  220  Fed.  291. 

4.  Premature  issuance  of  writ.— Un- 
der this  section,  where  an  alien  is  de- 
prived of  his  liberty  in  unfair  depor- 
tation proceedings,  the  issuance  of  a 
writ  of  habeas  corpus  is  not  premature, 
though  the  Secretary  of  Labor  has  not 
yet  rendered  his  decision.  Whitfield  v. 
Ranges  (1915)  222  Fed.  745,  138  C. 
C.  A.  199,  modifying  order  Hanges  v. 
Whitfield  (D.  C.  1913)  209  Fed.  675. 

5.  Delay  of  hearing.— See  ex  parte 
Thaw  (D.  C.  1913)  209  Fed.  56. 

Upon  habeas  corpus  by  a  deputy  Unit- 
ed States  marshal  prosecuted  in  a  state 
court  for  murder,  his  right  to  release 
because  the  killing  was  to  protect  a 
justice  of  the  Supreme  Court  from  an 
assault  by  a  dissatisfied  litigant;  and 
hence,  in  pursuance  of  a  law  of  the 
United  States,  should  be  summarily  de- 
cided as  required  by  this  section,  with- 
out waiting  for  the  result  of  the  pro- 
ceedings in  the  state  court  In  re  Nea- 
gle  (C.  C.  1889)  39  Fed.  833,  845,  5  L. 
R.  A.  78,  affirmed  (1890)  10  Sup.  Ct 
658,  135  U.  S.  1,  34  L.  Ed.  55. 

6.  Scope  of  Inquiry  and  matters  con- 
sidered on  trial  or  hearing.— Scope  of 
remedy  as  affecting  extent  of  inquiry, 
see  notes  under  §§  1279,  1281. 

Inquiry  on  application  in  a  federal 
court  for  writ  of  habeas  corpus  by 
one  convicted  of  crime  in  a  state  court 
is  not  confined  to  proceedings  in  the 
trial  court,  but  extends  to  appeals 
which  the  prisoner  has  had  the  benefit 
of.  Frank  v.  Mangum  (1915)  35  S.  Ct 
582,  237  U.  S.  309,  59  L.  Ed.  969. 

The  determination  by  the  highest 
court  of  a  state  that  the  offense  charged 
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in  an  indictment  is  one  punishable  un- 
der the  laws  of  the  state  is  conclusive 
in  a  subsequent  proceeding  by  the  ac- 
cused in  a  federal  court  for  release  on 
a  writ  of  habeas  corpus.  Erickson  v. 
Hodges  (1910)  179  Fed.  177,  102  0.  C. 
A.  443. 

In  determining  the  judicial  question 
whether  a  fugitive  from  justice  has 
been  lawfully  demanded  from  the  asy- 
lum state,  in  a  proceeding  for  his  dis- 
charge on  habeas  corpus,  the  court 
cannot  take  into  consideration  the 
question  whether  or  not  he  will  be  ac- 
corded a  fair  trial  in  the  demanding 
state.  U.  S.  V.  Cooke  (1913)  209  Fed. 
607,  126  C.  C.  A.  429. 

Upon  a  writ  of  habeas  corpus  to  pro- 
cure the  release  of  a  person  who  has 
been  committed  for  contempt  in  refus- 
ing to  answer  questions  propounded  to 
him  in  a  criminal  case,  on  the  ground 
that  his  answers  would  tend  to  crimi- 
nate himself,  the  court  may  consider 
the  testimony  and  the  facts  upon  which 
the  committing  court  based  its  action 
against  the  witness.  Ex  parte  Irvine 
(C.  a  1896)  74  Fed.  954. 

A  circuit  court  of  the  United  States, 
on  the  hearing  upon  writ  of  habeas 
corpus,  will  not  hold  an  act  of  congress 
unconstitutional.  U.  S.  v.  Ames  (C. 
C.  1899)  95  Fed.  453. 

In  habeas  corpus  proceedings  for  the 
discharge  of  a  prisoner  held  for  extra- 
dition to  a  foreign  country,  the  court 
is  not  bound  to  accept  the  statement  of 
the  complaint  that  the  place  where  the 
alleged  offense  was  committed  was  at 
the  time  of  its  commission  within  the 
territorial  jurisdiction  of  such  foreign 
country,  but  should  determine  that 
question  for  itself,  being  governed  by 
the  action  of  the  legislative  or  execu* 
tive  branch  of  the  government  with  re- 
spect to  the  political  status  of  the 
place  or  country  where  the  offense  is 
laid,  if  any  such  action  has  been  taken, 
and,  if  not,  acting  upon  such  informa- 
tion as  it  deems  most  trustworthy, 
to  obtain  which  it  may  consult  the  trea- 
ties, statutes,  or  decisions  of  foreign 
countries.  In  re  Taylor  (D.  C.  1902) 
118  Fed.  196. 

On  habeas  corpus  to  determine  the  le- 
gality of  the  detention  of  an  alien  in  de- 
portation proceedings,  the  only  ques- 
tion for  review  is  the  legality  of  the 
alien's  detention  on  the  return  day  of 
the  writ,  and  matters  subsequent  there- 
to are  not  proper  in  a  traverse  to  the 
return.  Ex  parte  Avakian  (D.  C.  1910) 
188  Fed.  688. 

In  habeas  corpus  to  review  an  alien's 
detention,  the  court  could  consider  the 
record  of  proceedings  subsequent  to  the 
return  to  the  writ,  only  as  tending  to 
establish  the  truth  of  the  return,  and 
hence,  if  the  alien  was  being  held  un- 
der a  warrant  issued  since  the  return 
day,  no  question  as  to  the  validity  of 
that  warrant  could  be  considered.    Id. 

Where  petitioner  was  arrested  under 
an   extradition  warrant  as   a  fugitive 
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from  justice,  his  identity  as  the  person 
described  in  the  warrant  and  extradi- 
tion proceedings  is  open  to  review  on 
habeas  corpus.  Ex  parte  Chung  EQn 
Tow  (D.  C.  1914)  218  Fed.  185. 

7.  Trial    of    matters   de    novo.^'/rhe 

government,  in  its  return  to  a  writ  of 
habeas  corpus  to  review  an  alien's 
detention  under  a  deportation  warrant, 
having  objected  to  a  hearing  de  novo, 
waived  its  right  to  insist  on  such  ob- 
jection by  itself  introducing  evidence  in 
its  own  behalf  on  the  merits.  U.  S.  t. 
Ruiz,  203  Fed.  441, 121  C.  C.  A.  551. 

Where  it  appears  that  the  alien  has 
been  deprived  of  his  liberty  after  an 
unfair  hearing,  the  court  should  try 
de  novo  the  question  whether  he  is 
guilty  of  the  charges  against  him. 
Whitfield  V.  Hanges  (1915)  222  Fed. 
745,  138  C.  C.  A.  199,  modifying  order 
Hanges  v.  Whitfield  (D.  C.  1913)  209 
Fed.  675. 

8.  Evidenced-^he  production  by  a 
Russian  vice  consul  of  official  docu- 
ments showing  that  a  person  sought  to 
be  arrested  and  detained  as  a  deserter 
from  a  Russian  ship  of  war  formed 
part  of  her  crew,  required  by  the  treaty 
with  Russia  of  1832  as  a  condition  of 
receiving  the  assistance  of  the  local  au- 
thorities, is  waived  by  petitioner  for  a 
writ  of  habeas  corpus  to  inquire  into 
a  detention  under  such  proceedings,  by 
his  admission,  upon  the  hearing  accom- 
panying the  offer  of  the  passport  un- 
der which  he  entered  the  United  States, 
that  he  came  to  the  United  States  as 
a  member  of  the  Russian  nav/,  detailed 
to  become  one  of  the  crew  of  such  cruis- 
er, and  that  he  came  for  that  express 
purpose.  Tucker  v.  Alexandroff  (1902) 
22  Sup.  Ct  195,  204, 183  U.  S.  424,  46 
L.  Ed.  264,  reversing  judgment  Moth- 
erwell V.  U.  S.  (1901)  107  Fed.  437,  48 
C.  C.  A.  97,  which  affirms  U.  a  t. 
Motherwell  (D.  C.  1900)  103  Fed.  198. 

A  finding  of  probable  cause  for  the 
removal  to  the  District  of  Columbia  of 
a  person  there  charged  with  an  of- 
fense against  the  United  States  will  not 
be  disturbed  on  habeas  corpus  as  be- 
ing wholly  without  any  evidence  to  sup- 
port it,  where  certified  copies  of  indict- 
ments for  conspiring  against  the  Unit- 
ed States,  found  in  the  District  of  Co- 
lumbia, were  produced  before  the  com- 
missioner, altiiough  copies  of  indict- 
ments found  by  a  federal  court  of  the 
district  where  the  accused  resides,  lay- 
ing the  locus  of  the  conspiracy  in  that 
district,  were  also  offered  in  evidence, 
together  with  testimony  tending  to 
show  that  the  accused  had  not  been  in 
the  District  of  Columbia  at  any  of  the 
times  when  the  conspiracy  was  said  to 
have  been  formed.  Price  v.  Henkel 
(1910)  30  Sup.  Ct  257,  259,  216  U.  S- 
488,  54  L.  Ed.  581. 

In  habeas  corpus  proceedings  brought 
by  a  Chinese  person  claiming  the  right 
to  enter  the  United  States  from  China, 
on  the  ground  of  being  a  citizen  of  this 
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country  by  birth,  the  court  lis  not 
bound  to  accept  the  testimony  of  the 
petitioner's  witnesses  as  eonclusiTie» 
though  uncontradicted,  and  where  in 
such  a  case  it  appeared  that  petitioner, 
a  girl  20  years  old,  had  resided  in  China 
for  17  years,  and  the  testimony  as  to 
her  identity  with  the  person  claimed  to 
have  been  bom  here  was  inconclusive 
or  improbable,  the  finding  of  the  court 
and  its  referee,  who  heard  the  witness- 
es, will  not  be  disturbed  on  appeaL 
Lee  Sing  Far  v.  U.  S.  (1899)  94  Fed. 
834,  35  C.  C.  A.  327. 

Where,  on  habeas  corpus  to  obtain  a 
prisoner's  discharge  for  incarceration 
without  due  process  of  law,  the  record 
did  not  disclose  that  the  prisoner  was 
insane  at  the  time  when  the  insubordi- 
nation for  which  the  prison  board 
found  him  guilty,  and  for  which  they 
deprived  him  of  590  days  good  time, 
he  was  not  entitled  to  an  allowance  of 
such  good  time,  on  the  ground  that  he 
could  not  be  guilty  of  insubordination 
while  Insane;  the  presumption  being 
that  he  became  insane  subsequent  to 
.the  insubordination.  In  re  Terrill 
(1906)  144  Fed.  616,  75  C.  C.  A.  418. 

On  habeas  corpus  to  discharge  peti- 
tioner under  a  warrant  for  his  extra- 
dition, issuance  of  the  warrant  is  at 
least  prima  facie  evidence  that  petition- 
er is  a  fugitive  from  justice.  Tiberg 
V.  Warren  (1911)  192  Fed.  458,  112  O. 
C.  A.  596. 

In  habeas  corpus  the  burden  is  on 
petitioner  to  substantiate  the  allega- 
tions of  his  traverse.     Id. 

Facts  held  to  sufiiciently  show  that 
an  alien  about  to  enter  the  United 
States  was  not  accorded  a  fair  hearing 
before  the  immigration  officers,  and 
hence  he  was  entitled  to  a  hearing  on 
habeas  corpus  on  the  merits  of  his 
right  to  enter.  U.  S.  v.  Ruiz  (1913) 
203  Fed.  441,  121  C.  C.  A.  551. 

On  petition  for  habeas  corpus  to  re- 
view extradition  proceedings,  the  war- 
rant of  the  governor  of  the  asylum 
state  is  prima  facie  evidence  that  all 
legal  prerequisites  have  been  complied 
with;  and  if  the  proceedings  before  the 
governor  appear  to  be  regular,  it  is 
conclusive  evidence  of  the  right  to  re- 
move. Chung  Kin  Tow  v.  Flynn  (1914) 
218  Fed.  64,  133  C.  C.  A.  666. 

Where  one  indicted  for  an  offense 
committed  in  one  state  is  subsequently 
found  in  another  state,  the  presumption 
that  he  is  a  fugitive  from  justice  may, 
on  habeas  corpus  for  his  discharge,  be 
overcome  by  proof.  Reed  v.  U.  S. 
(1915)  224  Fed.  378,  140  C.  O.  A. 
64. 

The  accused  should  not  be  discharged 
because  of  a  doubt  as  to  the  sufficiency 
of  the  facts  stated  to  sustain  the 
charge,  under  statutes  of  the  demand- 
ing state.  Ex  parte  Hart  (C.  C.  1894) 
59  Fed.  894,  judgment  reversed  (1894) 
63  Fed.  249,  11  O.  C.  A.  165,  28  L.  R. 
A.  801. 

Where,  on  return  to  a  writ  of  habeas 


corpus,  the  respondent  alleged  that 
he  held  the  petitioner  under  a  judgment 
of  conviction  by  a  military  court-mar- 
tial, the  burden  is  on  the  respondent  to 
show  that  the  judgment  was  based  on 
some  provision  of  positive  law.  Hamil- 
ton V.  McClaughry  (C.  C.  1905)  136 
Fed.  445. 

On  a  liearing  of  writs  of  habeas  cor- 
pus to  procure  the  release  of  Chinese 
persons  apprehended  while  attempting 
to  unlawfully  enter  the  United  States, 
testimony  of  an  officer  as  to  what 
he  would  have  done  had  they  at- 
tempted to  escape  was  inadmissible. 
Ex  parte  Chow  Chok  (C.  C.  1908)  161 
Fed.  627,  order  affirmed  Chow  Chok  v. 
U.  S.  (1908)  163  Fed.  1021,  90  C.  C. 
A.  230. 

A  letter  from  the  President's  secreta- 
ry to  a  Senator  showing  a  commuta- 
tion of  sentence  is  of  no  effect  on  ha- 
beas corpus  proceedings  by  the  pris- 
oners; the  President's  action  properly 
appearing  by  the  warrant  of  commu- 
tation or  a  certified  copy  thereof.  Ex 
parte  Harlan  (C.  C.  1909)  180  Fed. 
119,  decree  affirmed  Harlan  v.  McGour- 
in  (1910)  31  S.  Ct.  44,  218  U.  S.  442, 
54  L.  Ed.  1101,  21  Ann.  Cas.  849. 

A  bill  of  exceptions  can  be  treated 
as  part  of  the  record  proper  only  in  an 
appellate  proceeding,  being  improperly 
used  on  habeas  corpus  to  show  error 
by  the  trial  court,  and  especially  on  a 
point  which  has  been  affirmed  by  a 
higher  court,  and  hence  on  habeas  cor- 
pus the  bill  of  exceptions  will  not  be 
opened  to  determine  from  the  evidence 
whether  the  offense  was  committed  in 
another  jurisdiction.    Id. 

After  a  person  has  been  adjudged  in 
contempt  for  a  false  return  to  .a  writ 
directing  the  production  of  certain  ab- 
ducted slaves,  the  proceedings  will  not 
be  quashed  upon  the  statement  of  one 
of  the  slaves  that  she  was  not  abducted 
by,  and  is  not  under  the  control  of,  de- 
fendant, where  she  is  not  brought  be- 
fore the  court  to  make  the  statement. 
U.  S.  V.  Williamson  (D.  C.  1855)  Fed. 
Cas.  No.  16,726. 

On  habeas  corpus  to  discharge  an  al- 
leged minor,  who  swore  on  his  enlist- 
ment that  he  was  over  21,  evidence  may 
be  given  as  to  whether  he  understood 
what  he  was  swearing  to.  In  re  Stokes 
(D.  O.  1867)  Fed.  Cas.  No.  13,474. 

The  testimony  of  a  detective  that  he 
was  present  at  the  session  of  the  grand 
jury  at  which  J.  was  indicted,  and  that 
the  said  J.  there  referred  to  was  the 
prisoner,  is  sufficient  proof  of  identity. 
In  re  Leary  (D.  C.  1879)  Fed.  Cas.  No. 
8,162. 

A  judgment  of  deportation  of  a  Chi- 
nese person  by  a  court  having  jurisdic- 
tion of  the  controversy  and  the  par- 
ties cannot  be  impeached  on  habeas 
corpus  by  proof  of  a  different  state  of 
facts  from  that  on  which  the  judgment 
was  based;  and  where  the  court  found 
that  the  Chinese  person  unlawfully  re- 
mained in  the  United  States  without 
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procuring  the  certificate  of  residence 
required  by  Act  May  5,  1892,  and  Act 
NoY.  3,  1S93,  such  a  certificate  cannot 
be  received  in  evidence  in  the  habeas 
corpus  proceeding.  In  re  Gut  Lun  (D. 
O.  1897)  83  Fed.  141. 

In  habeas  corpus  for  the  discharge  of 
u  prisoner  held  under  an  extradition 
warrant  issued  by  the  governor  of  a 
Ktate  in  conformity  with  the  require- 
ments of  the  act  of  congress,  a  recital 
in  the  warrant  that  the  prisoner  is  a 
fugitive  from  justice  will  be  taken  as 
true  until  overcome  by  satisfactory 
proof.  In  re  Bloch  (D.  O.  1898)  87 
Fed.  981. 

Evidence  considered  on  an  application 
for  a  writ  of  habeas  corpus  by  a  person 
of  Chinese  descent  claiming  to  be  a 
citizen  of  the  United  States  by  birth, 
but  who,  with  his  wife,  was  denied  ad- 
mission on  his  return  from  China,  and 
held  to  establish  his  citizenship  and 
right  to  enter  with  his  wife,  and  also 
to  clearly  sustain  his  contention  that 
he  was  not  given  a  fair  and  impartial 
hearing  by  the  immigration  inspector, 
nor  any  hearing  on  the  merits  on  his 
appeal  to  the  Secretary  of  Commerce 
and  Labor,  which  facts  entitled  him  to 
apply  to  the  courts  for  the  protection 
of  his  constitutional  rights  as  a  citizen. 
In  re  Tang  Tun  (D.  C.  1908)  161  Fed. 
618,  judgment  affirmed  In  re  Can  Pon 
(1909)  168  Fed.  479,  93  C.  C.  A.  635, 
and  judgment  reversed  In  re  Tang  Tun 
(1909)  168  Fed.  488,  93  C.  C.  A.  644, 
which  is  affirmed  Tang  Tun  v.  Edsell 
(1912)  32  S.  Ct.  359,  223  U.  S.  673,  56 
L.  Ed.  606. 

In  habeas  corpus  proceedings  to  se- 
cure petitioner's  release  from  arrest  in 
extradition  for  alleged  forgery  commit- 
ted in  a  foreign  country,  evidence  that, 
by  reason  of  business  relations  between 
petitioner  and  the  persons  claimed  to 
have  been  defrauded,  they  were  not  en- 
titled to  claim  that  petitioner's  act 
amounted  to  more  than  a  breach  of 
trust,  was  immaterial.  Ex  parte  Zent- 
ner  (D.  C.  1910)  188  Fed.  344. 

Where  the  evidence  taken  at  a  hear- 
ing in  deportation  proceedings  is  not 
certified,  filed,  and  attached  to  a  peti- 
tion for  habeas  corpus,  the  findings  of 
the  Secretary  of  Commerce  and  Labor 
will  be  presumed  correct.  Ex  parte 
Xabucanin  (D.  C.  1912)  199  Fed.  365. 

Sufficiency  of  evidence  as  to  feeble- 
mindedness of  alien  excluded  by  immi- 
gration officers,  see  Ex  parte  Sitner  (D. 
C.  1914)  212  Fed.  572. 

Evidence  in  habeas  corpus  proceed- 
ings held  to  show  that  Chinese  person 
held  under  judgment  for  deportation  of 
person  who  subsequently  escaped  was 
the  same  person  named  in  the  judg- 
ment. Ex  parte  Wong  Wing  (D.  C. 
1914)  220  Fed.  352. 

On  a  trial  of  the  right  of  one  enlist- 
ed as  a  soldier  in  the  United  States 
army  to  be  discharged  on  habeas  corpus 
on  the  ground  that  he  was  a  minor 
when  enlisted,  the  descriptive  roll  made 
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out  at  his  enlistment,  stating  his  age  to 
be  over  21,  is  important  evidence  of 
that  fact  Green  y.  EweU  (1857)  1 
N.  M.  166. 

9.  Relief  on  proof  of  part  of  mattert 
complained  of^— A  prisoner  is  not  enti- 
tled to  relief  under  habeas  corpus  that 
is  equivalent  to  an  acquittal,  where  up- 
on writ  of  error  he  could  only  have  se- 
cured relief  from  the  portion  of  the 
sentence  which  was  void.  U.  S.  v. 
Pridgeon  (1894)  14  Sup.  Ct  746,  751, 
153  U.  S.  48,  38  L.  Ed.  631.    * 

Where  a  witness  is  committed  for 
contempt  in  refusing  to  answer  all  of 
a  series  of  questions,  for  the  reason 
that  the  answers  would  tend  to  crim- 
inate him,  and  some  of  the  answers 
would  have  that  tendency,  he  should 
not  be  denied  relief  on  habeas  corpus 
because  some  of  the  questions  might 
be  safely  answered.  Foot  v.  Buchanan 
(C.  C.  1902)  113  Fed.  156. 

10.  Order  or  Judflment,  and  soopo  and 
extent  of  reliefs— Where  a  prisoner  is 
held  under  a  state  proceeding  in  aid 
of  a  prosecution  for  violation  of  state 
laws,  the  courts  of  the  United  States 
may  exercise  a  discretion  in  determin- 
ing the  question  of  his  discharge  on 
writ  of  habeas  corpus.  lasigi  v.  Van 
De  Carr  (1897)  17  Sup.  Ct  595,  596. 
166  U.  S.  391,  41  L.  Ed.  1045. 

A  writ  of  habeas  corpus  will  be  de- 
nied by  the  United  States  supreme 
court,  if  it  appears  on  the  face  of  the 
record  that  the  decision  of  the  federal 
question  complained  of  was  so  clearly 
right  as  not  to  permit  of  argument, 
under  the  rule  that  the  writ  must  be 
denied  when  it  is  apparent  that  the  only 
result  of  issuing  it  would  be  to  remand 
the  petitioner  to  custody.  In  re  Dor- 
rant  (1898)  18  Sup.  Ct  291,  293,  168 
U.  S.  39,  42  L.  Ed.  653. 

Upon  petition  for  habeas  corpus,  to 
discharge  from  restraint  as  a  lunatic, 
on  the  ground  of  alleged  defects  in 
commitment,  held,  that  the  circuit  court 
should  not  discharge,  in  the  absence  of 
proof  of  present  sanity.  King  v.  Mc- 
Lean. Asylum  of  the  Massachusetts 
General  Hospital  (1894)  64  Fed.  331, 
12  C.  C.  A.  145,  26  L.  R.  A.  784. 

Courts  of  the  United  States  in  ha- 
beas corpus  proceedings  have  jurisdic- 
tion and  authority,  under  this  section 
*'to  dispose  of  the  party  as  law  and 
justice  require";  and  they  are  not  con- 
strained to  disdiarge  the  prisoner  ab- 
solutely, even  though  the  particular 
proceedings  and  commitment  by  virtue 
of  which  he  is  held  are  unwarranted 
and  illegal,  but  may  order  his  surren- 
der to  any  other  person  or  authority 
showirig  a  legal  right  to  his  custody. 
MotherweU  v.  U.  S.  (1901)  107  Fed. 
437,  48  C.  C.  A.  97,  affirming  order 
U.  S.  V.  MotherweU  (D.  C.  1900)  103 
Fed.  198,  and  judgment  reversed  Tuck- 
er V.  Alexandroff  (1902)  22  S.  Ct  195, 
183  U.  S.  424.  46  L.  Ed.  264. 

Upon  a  habeas  corpus  to  restore  an 


Ch.  13) 


THB  JUDICIABY 


§  1289 


infant  to  the  custody  of  her  parent,  de- 
fendant will  not  be  discharged  simply 
because  he  declares  that  the  infant  is 
not  in  his  power,  possession,  control, 
or  custody,  if  the  conscience  of  the 
court  is  not  satisfied  that  all  the  mate- 
rial facts  are  fully  disclosed  in  the  re- 
turn. U.  S.  ▼.  Green  (O.  C.  1824)  Fed. 
Cas.  No.  15,256. 

If  commitment  be  informal  or  insuf- 
ficient, prisoner  will  be  discharged  on 
habeas  corpus,  but  he  will  be  recommit- 
ted in  proper  form  if  there  be  sufficient 
cause.  Ex  parte  Bennett  (G.  C.  1825) 
Fed.  Cas.  No.  1,311. 

When  the  body  of  a  Chinese  person  is 
produced  in  court  in  obedience  to  the 
writ  of  habeas  corpus,  the  control  of 
his  person  remains  with  the  court,  and 
he  may  be  committed  to  the  custody  of 
the  marshal,  or  be  held  to  bail  to  await 
the  decision  of  the  court;  and  if,  on  in- 
vestigation, the  court  should  be  of  opin- 
ion that  he  had  no  right  to  land,  it  is 
its  duty  to  remand  him  to  the  custody 
from  which  he  was  taken,  if  the  ship 
be  in  port  and  about  to  return  to  the 
country  from  which  he  came,  but  the 
court  has  no  right,  nor  color  of  right, 
to  detain  the  ship.  In  re  Chow  Goo 
Pooi  (C.  C.  1884)  25  Fed.  77. 

Where  an  extradited  prisoner  who  is 
out  on  bail  is  arrested  on  a  different 
charge  than  that  for  which  he  was  ex- 
tradited, the  court,  in  granting  a  writ 
of  habeas  corpus,  and  giving  him  op- 
portunity to  return  to  the  place  from 
which  he  was  brought,  will  Aot  extend 
the  protection  until  a  reasonable  time 
after  the  proceedings  then  pending  are 
ended,  but  will  only  give  him  a  present 
opportunity  to  return.  In  re  Fitton 
(C.  C.  1891)  45  Fed.  471. 

A  federal  court  having  before  it,  on 
habeas  corpus,  persons  arrested  under 
a  state  law  alleged  to  be  in  conflict  with 
the  federal  constitution,  will  not,  on  the 
ground  of  comity,  remand  them  to  thu 
state  courts.  Ex  parte  Jervey  (C.  C. 
1895)  66  Fed.  957,  following  State  of 
Minnesota  v.  Barber  (1889)  136  U.  S. 
313,  10  S.  Ct.  862,  34  L.  Ed.  455,  and 
In  re  Van  Vliet  (C.  C.  1890)  43  Fed. 
761,  10  L.  R.  A.  451. 

In  habeas  corpus  proceedings  to  re- 
cover the  custody  of  an  infant,  if  it  is 
found  that  such  infant  is  not  illegally 
restrained,  the  court  is  not  bound  to  de- 
termine who  is  entitled  to  its  guardian- 
ship, nor  to  deliver  it  into  the  custody 
of  any  particular  person,  though  it  may 
do  so,  in  its  discretion,  if  of  the  opinion 
that,  under  the  circumstances  shown, 
it  ought  to  be  done.  U.  S.  v.  Sauvago 
(0.  C.  1899)  91  Fed.  490. 

Where  the  prisoner  is  beyond  the  ju- 
risdiction, and  an  order  for  his  dis- 
charge on  habeas  corpus  would  be  in- 
effectual, it  should  not  be  granted.  Ex 
parte  Benedict  (D.  0.  1862)  Fed.  Cas. 
No.  1,292. 

Where  the  identity  of  the  prisoner 
arrested  as  a  deserter  is  established  on 


a  traverse  to  a  return  that  he  was  a 
regularly  enlisted  soldier,  he  will  be  re- 
manded. In  re  Hamilton  (D.  C.  1867) 
Fed.  Cas.  No.  5,976. 

Where,  on  habeas  corpus  in  behalf 
of  a  Chinese  person  held  for  deporta- 
tion, it  appears  that  the  judgment  of 
deportation  which  was  rendered  by  an- 
other federal  court  has  been  set  aside, 
and  a  new  trial  granted,  but  without 
the  issuance  of  any  warrant  for  the  ap- 
prehension and  return  of  the  petitioner, 
the  court  will,  nevertheless,  not  dis- 
charge her,  but  will  order  her  delivery 
to  the  marshal  for  the  district  where 
the  judgment  of  deportation  was  ren- 
dered. In  re  Gut  Lun  (D.  C.  1897)  84 
Fed.  323. 

Under  this  section  an  alien  may  be 
ordered  deported  to  a  country  other 
than  that  named  in  the  order  under 
which  he  is  held.  Ex  parte  Gytl  (D.  C. 
1914)  210  Fed.  918. 

1 1. Time  with  reference  to  which 

adjudication  is  to  be  made^— An  order 
dismissing  a  writ  of  habeas  corpus  and 
remanding  the  petitioner  to  custody  was 
not  erroneous,  where  it  appeared  that, 
though  the  petitioner  held  a  consular  of- 
fice under  a  foreign  government  at  the  . 
time  the  writ  issued,  he  had  been  re- 
moved from  office  at  the  time  the  order 
was  entered,  as  a  prisoner  should  not  be 
discharged  for  defects  in  the  original 
arrest  when  sufficient  ground  for  his 
detention  is  shown  at  the  time  of  the 
hearing.  lasigi  v.  Van  De  Carr  (1897) 
17  Sup.  Ct.  595,  166  U.  S.  391,  41  L. 
Ed.  1045. 

On  a  habeas  corpus  the  decision 
should  be  made  upon  the  actual  status 
of  the  case  at  the  time  of  the  decision, 
and  not  according  to  the  state  of  things 
when  the  writ  was  allowed.  When  at 
the  time  the  writ  of  habeas  corpus  for 
the  discharge  of  a  prisoner,  under  three 
sentences  of  five  years  each,  running 
concurrently,  was  allowed,  the  first  term 
of  five  years  had  not  expired  by  lapse, 
although  at  least  one  of  the  sentences 
bad  been  satisfied  by  means  of  remis- 
sions for  good  conduct  Held  that,  the 
five  years  having  entirely  elapsed  since 
the  allowance  of  the  writ,  the  question 
of  the  applicability  of  the  remission  for 
good  conduct  to  all  the  sentences  may  be 
waived,  and  the  prisoner  discharged. 
U.  S.  V.  Patterson  (C.  C.  1887)  29  Fed. 
775. 

12.  Conditional  discharge^— Alien 

ordered  deported  held  properly  dis- 
charged on  habeas  corpus,  but  order 
shoul<J  be  conditional  and  effective  only 
if  fair  hearing  is  not  given  within  rea- 
sonable time.  U.  S.  v.  Petkos  (C.  C.  A. 
1914)  214  Fed.  978;  BUUngs  v.  Sitner 
(C.  C.  A.  1915)  228  Fed.  315,  142  C.  C. 
A.  607. 

13. Notice  to  attorney  general^- 

Where  a  prisoner,  after  conviction,  is 
committed  to  the  custody  of  the  warden 
of  the  penitentiary  for  punishment,  un- 
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der  a  statute  which  is  invalid  as  to  the 
prisoner  because  ex  post  facto,  he  is 
entitled,  on  application  for  habeas  cor- 
pus, to  his  discharge:  but  it  appearing 
that  he  is  nevertheless  guilty,  the  su- 
preme court,  not  being  able  to  remand 
him  to  the  custody  of  the  sheriff  to  be 
proceeded  against  again,  because  the 
ex  post  facto  law  under  which  he  is 
held  has  repealed  the  former  law,  un- 
der which  he  might  otherwise  have  been 
punished,  will,  under  this  section,  order 
the  warden  of  the  penitentiary  to  no- 
tify the  attorney  general  of  the  state 
in  which  he  is  held  before  discharging 
him.  In  re  Medley  (1889)  134  U.  S. 
160.  10  Sup.  Ct.  384,  33  L.  Ed.  835;  In 
re  Savage  (1889)  134  U.  S.  176,  10  Sup. 
Ct  380.  33  L.  Ed.  842. 

14. Correction    of    sentence    or 

other  proceeding^— Where  a  court  has 
entered  against  a  prisoner  a  sentence  of 
imprisonment  defective  in  form  only,  a 
federal  court,  in  a  habeas  corpus  pro- 
ceeding, which  is  required  by  this  sec- 
tion to  "dispose  of  the  party  as  law 
and  justice  require,"  should  not  dis- 
charge such  prisoner  without  affording 
the  court  which  imposed  the  sentence 
an  opportunity  to  correct  the  same.  IT. 
S.  V.  Carpenter  (1907)  151  Fed.  214, 
81  C.  C.  A.  194,  9  I..  R.  A.  (N.  S.) 
1043,  10  Ann.  Cas.  509;  Bryant  v.  U. 
S.  (1914)  214  Fed.  51,  130  C.  C.  A. 
491. 

Where  one  sentenced  to  fine  and  im- 
prisonment pays  the  fine,  and  the  judg- 
ment of  imprisonment  is  illegal  because 
there  is  no  reference  therein  to  hard 
labor,  he  will  be  released  on  habeas 
corpus,  but  without  prejudice  to  the 
right  of  the  United  States  to  have  him 
resentenced  on  the  verdict  against  him. 
In  re  Christian  (1897)  82  Fed.  199. 

An  error  in  a  certificate  under  the 
fugitive  slave  law,  by  which  it  appears 
that  the  adjudication  was  made  without 
evidence,  may  be  corrected  on  habeas 
corpus.  Ex  parte  Davis  (D.  C.  1851) 
Fed.  Cas.  No.  3,613. 

Where  petitioner  was  subject  to  de- 
portation and  had  been  legally  sentenc- 
ed, he  would  not  be  discharged  on  ha- 
beas corpus  because  the  warrant  was 
defective,  until  the  government  had  been 
afforded  an  opportunity  to  prepare  a 
valid  warrant.  Ex  parte  Yabucanin  (D. 
C.  1912)  199  Fed.  365. 

15. Admission    to    ball^— Where 

the  court  tries  de  novo  the  question 
whether  an  alien  is  guilty  of  the  charg- 
es against  him,  it  may  admit  him  to  bail. 
Whitfield  V.  Hanges  (1915)  222  Fed. 
745,  138  C.  C.  A.  199,  modifying  order 
Hanges  v.  Whitfield  (D.  C.  1913)  209 
Fed.  675. 

When  a  Chinese  person,  after  final 
hearing  on  habeas  corpus,  has  been  re- 
manded to  the  marshal  to  be  deported 
from  the  United  States  upon  the  ves- 
sel by  which  she  was  brought  to  this 
country,  and  such  vessel  has  departed, 
she  cannot  be  admitted  to  bail  upon  a 
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recognizance  that  she  wUl  appear  when 
a  vessel  is  ready  to  depart  Case  of 
the  Chinese  Wife  (C.  C.  1884)  21  Fed. 
808.  writ  of  error  dismissed  Cheong  Ah 
Moy  V.  U.  S.  (1885)  5  Sup.  Ct  431, 113 
U.  S.  216, 28  L.  Ed.  983. 

On  testimony  given  in  court  on  the 
return  of  habeas  corpus,  bail  will  be 
allowed  if  it  is  dear  that  a  conviction 
of  murder  should  not  take  place.  U.  S. 
V.  Marshal  of  the  District  of  Columbia 
(Cr.  Ct.  D.  C.  1856)  Fed.  Cas.  No. 
15,726a. 

16. Conclusiveness  and  effect  of 

decision^— The  discharge  of  a  party  un- 
der a  writ  of  habeas  corpus  from  the 
process  under  which  he  is  imprisoned 
discharges  him  from  any  further  con- 
finement under  the  same,  but  not  from 
arrest  under  other  process  which  may 
issue  against  him  in  the  same  indict- 
ment. Ex  parte  Milburn  (1835)  34  U. 
S.  (9  Pet)  704,  9  L.  Ed.  280. 

Where,  on  habeas  corpus  to  determine 
legality  of  restraint  of  Chinamen  alleged 
to  have  been  apprehended  while  unlaw- 
fully attempting  to  enter  the  country, 
the  court  determined  that  they  had  not 
in  fact  already  entered  when  arrested, 
and  hence  were  not  entitled  to  a  hearing 
after  due  complaint  before  a  United 
States  commissioner,  without  a  corre- 
sponding right  of  appeal,  such  determi- 
nation was  res  judicata  in  a  similar  pro- 
ceeding sued  out  in  a  different  federal 
jurisdiction,  to  which  petitioners  were 
taken  in  custody  of  an  inspector  in  al- 
leged execution  of  the  return  mandate. 
Lui  Lum  V.  U.  S.  (1909)  166  Fed.  106, 
92  C.  C.  A.  90. 

An  order  discharging  an  alien  from  de- 
tention under  a  deportation  warrant, 
because  it  provided  for  his  return  to  the 
wrong  country,  was  not  conclusive 
against  the  government's  right  to  insti- 
tute further  proceedings  to  return  the 
alien  to  the  country  from  whence  he 
came.  U.  S.  v.  Ruiz  (1913)  203  Fed. 
441.  121  C.  C.  A.  551. 

One  decision  on  habeas  corpus  is  not 
final  where  a  full  trial  was  not  had. 
Ex  parte  Robinson  (C.  C.  1855)  Fed. 
Cas.  No.  11,935. 

A  decision  under  one  writ  refusing  the 
discharge  of  a  prisoner  is  no  bar  to  the 
issuing  of  other  successive  writs  by 
any  court  or  magistrate  having  jurisdic- 
tion. Ex  parte  K^ne  (C.  0. 1853)  Fed. 
Cas.  No.  7,597. 

Where  a  petitioner  for  a  writ  of  ha- 
beas corpus  appeals  to  the  United  States 
supreme  court  from  a  judgment  of  the 
circuit  court  denying  his  application, 
voluntarily  omitting  a  material  portion 
of  his  case,  he  cannot,  after  failing  on 
the  appeal  upon  the  record  presented, 
renew  his  application  before  another 
court  or  justice  of  the  United  States, 
upon  the  same  record,  with  the  addition 
of  the  matter  thus  omitted,  without 
first  having  obtained  leave  for  that  pur- 
pose from  the  supreme  court  E^ 
parte  Cuddy  (O.  0. 1889)  40  Fed.  02. 
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Petitioner  was  duly  charged  before  a 
magistrate  in  Wisconsin  with  the  crime 
of  grand  larceny,  and  a  warrant  of  ar- 
rest issuedt'  on  which  was  based  a  req- 
oisition  to  the  governor  of  Minnesota, 
to  which  state  petitioner  had  fled.  The 
requisition,  however,  stated  that  the 
crime  committed  was  burglary,  and  pe- 
titioner was  discharged  on  habeas  cor- 
pus. Thereupon  a  new  proceeding  was 
had  before  the  Wisconsin  magistrate, 
and  a  new  warrant  of  arrest  issued 
and  a  new  requisition  made,  in  which  the 
crime  was  properly  stated  as  grand 
larceny.  Petitioner  procured  a  new 
writ  of  habeas  corpus.  Held,  that  the 
former  discharge  was  not  res  adjudicata 
unless  it  was  shovm  that  it  was  granted 
on  the  question  of  identity  of  petitioner 
with  the  person  charged  before  the  mag- 
istrate. In  re  White  (G.  C.  1891)  45 
Fed.  237. 

A  judgment  of  a  federal  court  dis- 
charging on  habeas  corpus  a  Chinese 
immigrant  from  detention  on  board  the 
vessel  and  permitting  her  to  land,  is 
conclusive  as  to  her  right  to  come  into 
the  country.  U.  S.  v.  Chung  Shee  (D. 
C.  1895)  71  Fed.  277,  judgment  affirmed 
(1896)  76  Fed.  51,  22  C.  C.  A.  639. 

The  doctrine  of  res  judicata  does  not 
apply  in  matters  of  habeas  corpus,  and, 
there  being  no  federal  statute  limiting 
the  common-law  right  of  an  applicant  to 
petition  successively  every  judge  having 
authority  in  the  premises,  a  federal 
court  may  entertain  a  petition,  notwith- 
standing the  denial  of  the  same  peti- 
tion by  a  state  court  also  having  ju- 
risdiction, although  it  is  within  the  dis- 
cretion of  any  court  to  prevent  an  abuse 
of  the  writ.  In  re  Kopel  (D.  C.  1906) 
148  Fed.  505. 

Judgments  on  habeas  corpus  remand- 
ing an  insane  person  to  the  asylum  held 
not  res  judicata,  nor  a  bar  to  his  right 
to  a  review  of  the  question  of  his  sub- 
sequent sanity  on  an  application  for 
bail,  pending  determination  of  subse- 
quent extradition  proceedings  after  he 
had  escaped  from  the  asylum  into  an- 
other state.  Ex  parte  Thaw  (D.  C. 
1913)  209  Fed.  954. 

Whore  one  convicted  of  crime,  but 
not  sentenced,  in  a  federal  court  of  an- 
other jurisdiction,  is  arrested  in  the 
District  of  Columbia  for  removal  to 
such  other  jurisdiction,  and  on  habeas 
corpus  proceedings  here  is  discharged 
on  the  ground  that  the  removal  provid- 
ed for  by  R.  S.  §  1014,  post,  S  1674,  is 
only  removal  for  trial,  and  not  removal 
after  trial,  such  discharge,  although  er- 
roneous, is  an  adjudication,  and,  on  a 
second  larrest,  is  conclusive  in  his  fa- 
vor as  res  judicata,  in  the  absence  of  a 
showing  of  some  fact  for  holding  him 
not  existing  at  the  time  of  his  dis- 
charge. Palmer  v.  Thompson  (1902)  20 
App.  D.  O.  273. 

The  discharge  on  habeas  corpus  by  a 
federal  court  of  another  jurisdiction  of 
a  person  detained  in  that  jurisdiction, 
nnder  process  issued  upon  a  complaint 


filed  before  a  United  States  commission- 
er, to  answer  an  indictment  found 
against  him  in  this  district,  does  not 
preclude  his  subsequent  arrest  here  and 
detention  for  the  purpose  of  prosecu- 
tion under  the  same  indictment.  Ben- 
son V.  Palmer  (1908)  31  App.  D.  O.  561. 
No  discharge  by  writ  of  habeas  cor- 
pus will  operate  as  a  bar  to  further 
proceedings  in  the  same  case,  unless 
the  inquiry  on  the  petition  for  the  writ 
involved  the  fullest  investigation  into 
the  merits  of  the  case— the  guilt  or  in- 
nocence of  the  accused.    Id. 

17.  —  Vacation  of  orders— An  order 
discharging  a  petitioner  in  habeas  cor- 
pus may  be  vacated  at  the  same  term 
at  which  it  was  entered.  Tib  erg  v. 
Warren  (1911)  192  Fed.  458,  112  C.  C. 
A.  596. 

18.  Dismissal— Torm     of     courts— It 

was  no  objection  to  an  order  dismissing 
a  writ  of  habeas  corpus  that  it  was  on- 
titled  in  the  Circuit  Ck>urt  of  the  South- 
ern District  of  New  York,  without  nam- 
ing any  particular  term  in  the  caption; 
the  court  being  always  open  to  issue 
and  dispose  of  such  writs.  In  re  Ursua 
(C.  C.  1911)  188  Fed.  540. 

19.  Costs  and  expenses.— Whore  a 
writ  of  habeas  corpus  was  sued  out  by 
an  alien  retained  by  the  officers  of  a 
steamship  pending  deportation  under  an 
order  of  the  Dominion  of  Canada  while 
the  ship  was  temporarily  in  New  York 
on  her  return  voyage  to  the  country 
from  which  the  alien  embarked,  the 
cost  of  the  alien's  detention  under  the 
writ  must  be  paid  by  the  steamship 
company  before  the  alien  can  be  rede- 
livered to  it  on  dismissal  of  the  writ, 
though  the  costs  may  be  recovered  by 
the  steamship  company  from  the  peti- 
tioner. U.  S.  V.  Fielding  (D.  C.  1909) 
175  Fed.  290. 

20.  Power  of  supreme  court  on  ap- 
peal.—See,  also,  notes  under  §  1291. 

The  power  of  the  supreme  court  on 
an  appeal  from  a  dismissal  of  a  peti- 
tion for  habeas  corpus  by  a  circuit  '.*ourt 
of  the  United  States  for  want  of  juris- 
diction, a  certificate  thereof  being  given, 
is  not  limited  to  the  question  of  juris- 
diction by  Act  Cong.  March  3,  1891,  c. 
517,  §  5,  ante,  §  1215,  but  extends,  un- 
der this  section,  to  such  disposal  of  the 
party  as  law  and  justice  require.  Stor- 
ti  V.  Massachusetts  (1901)  22  Sup.  Ct. 
72,  74,  183  U.  S.  138.  46  L.  Ed.  120, 
affirming  judgment  In  re  Storti  (C.  C. 
1901)  109  Fed.  807. 

Cited    without    ifeflnlte    application, 

Ex  parte  Royall  (1886)  6  Sup.  Ct  734, 
737,  117  U.  S.  241,  29  L.  Ed.  868;  Ex 
parte  Cuddy  (1889)  9  Sup.  Ct.  703,  704, 
131  U.  S.  280.  33  L.  Ed.  154;  Thomas 
V.  Loney  (1890)  10  Sup.  Ct.  584,  586, 
134  U.  S.  372,  33  L.  Ed.  949  (affirming 
[C.  C.  18891  38  Fed.  101);  Jugiro  v. 
Brush  (1801)  11  Sup.  Ct  770,  771,  140 
U.  S.  291,  35  L.  Ed.  510;  McKane  v. 
Durston  (1894)  14  Sup.  Ct  913,  914, 
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163  U.   S.  684,  88  L.  Ed.  867;  New  parte  Conway  (C.  C.  1891)  48  Fed.  77; 

York  V.  Eno  (1894)  15  Sup.  Ct.  30.  31,  In  re  McBUne  (O.  C.  1894)  61  Fed.  205. 

155  U.  S.  89,  39  L.  Ed.  80;  Ornelas  v.  207;    In  re  Christian  (C.  C.  1897)  82 

Ruiz  (1896)  16  Sup.  Ot  689,  161  U.  S.  Fed.  885,  889,  890;   U.  S.  ▼.  Fuellhart 

502,  40  L.  Ed.  787;  CampbeU  v.  Waite  (C.  C.  1901)  106  Fed.  911;    Ex  parte 

(1898)  88  Fed.  102,  105,  31  C.  C.  A.  Davis  (C.  C.  1901)  112  Fed.  139;  Haas 

403  (appeal  dismissed   [1901]   21   Sup.  v.  Henkel   (C.  C.  1909)  166  Fed.  621 

Ct.  920,  180  U.  S.  635.  45  L.  Ed.  709);  (affirmed  [1910]  30  Sup.  Ct  249,  216  U. 

Price  V.  McCarty  (1898)  89  Fed.  84,  85.  9.  462,  54  L.  Ed.   5«9,  17  Ann.  Gas. 

32  C.  C.  A.  162;  Stevens  v.  McCIaughry  1112);  In  re  Matthews  (D.  C.  1902)  122 

(1913)  207  Fed.  18,  29, 125  C.  C.  A.  102,  Fed.  248;  Ex  parte  Peeke  (D.  C.  1906) 

51  L.  R  A.  (N.  S.)  390;   In  re  Fitton  144  Fed.  1016  (affirmed  [1907]  153  Fed. 

(C.   O.   1891)   45   Fed.  471,   474;    Ex  166,  82  O.  C.  A.  340). 

§  1290.  (R.  S.  §  762.)     In  cases  involving  the  law  of  nations,  notice 
to  be  served  on  State  attorney-general. 

When  a  writ  of  habeas  corpus  is  issued  in  the  case  of  any  prisoner 
who,  being  a  subject  or  citizen  of  a  foreign  state  and  domiciled  there- 
in, is  committed,  or  confined,  or  in  custody,  by  or  under  the  au- 
thority or  law  of  any  one  of  the  United  States,  or  process  founded 
thereon,  on  account  of  any  act  done  or  omitted  under  an  alleged 
right,  title,  authority,  privilege,  protection,  or  exemption,  claimed 
under  the  commission  or  order  or  sanction  of  any  foreign  state,  or 
under  color  thereof,  the  validity  and  effect  whereof  depend  upon  the 
law  of  nations,  notice  of  the  said  proceeding,  to  be  prescribed  by 
the  court,  or  justice,  or  judge  at  the  time  of  granting  said  writ, 
shall  be  served  on  the  attorney-general  or  other  officer  prosecuting 
the  pleas  of  said  State,  and  due  proof  of  such  service  shall  be  made 
to  the  court,  or  justice,  or  judge  before  the  hearing. 
Act  Aug.  29,  1842,  c.  257,  5  Stat.  539. 

Notes  of  Deoislons 

Necessity  and  propriety  of  notice.— On      C.  1879)  Fed.  Cae.  No.  8,162,  6  Abb. 
habeas  corpus  in  a  federal  court,  sued      N.  C.  43. 

out  by  a  prisoner  held  under  a  warrant  cited  wjthout  definite  appllcatloii, 
of  the  governor  as  a  fugitive  from  jus-  Jugiro  v.  Brush  (1891)  11  Sup.  Ct.  770, 
tice,  it  is  not  necessary  that  notice  of  771,  140  U.  S.  291,  35  L.  Ed.  510;  In 
the  proceedings  be  given  the  attorney  re  McKane  (O.  C.  1894)  61  Fed.  205, 
general  of  the  state.    In  re  Leary  (D.      207;    CUfford  v.  WiUiams  (C.  O.  1904) 

131  Fed.  100,  102. 

(R.  S.  §§  763,  764.    Superseded.) 
R.  S.  I  763,'  provided  for  appeals  from  final  decisions  on  applications  for 
habeas  corpus  to  the  circuit  courts,  in  two  classes  of  cases: 

1.  In  the  case  of  any  person  alleged  to  be  restrained  of  his  liberty  In  viola- 
tion of  the  constitution,  or  of  any  law  or  treaty  of  the  United  States. 

2.  In  the  case  of  any  alien  restrained  under  circumstances  involving  a  qae»* 
tion  under  the  law  of  nations. 

R.  S.  §  764,  as  originally  enacted,  provided  for  appeals  from  the  circuit 
courts  to  the  Supreme  Court  in  cases  described  in  the  last  clause  of  the  pre- 
ceding section.  It  was  amended  by  Act  March  3,  1885,  c.  353,  23  Stat.  437, 
to  include  all  cases  described  in  said  section  763. 

R.  S.  §  765,  provided  for  the  terms  and  mode  of  taking  the  appeals  allowed 
by  the  two  preceding  sections  and  the  regulation  of  the  proceedings  thereon. 

R.  S.  §  766,  declared  that,  pending  the  proceedings  on  appeal  in  the  cases 
mentioned  in  the  three  preceding  sections,  any  proceeding  against  the  person 
imprisoned,  etc.,  in  any  State  court  or  by  any  State  authority,  for  any  mat- 
ter to  be  heard  and  determined  under  the  writ  of  habeas  corpus,  should  be 
void. 

The  Circuit  Court  of  Appeals  Act,  Act  March  3,  1891,  c.  517,  26  Stat.  826, 
took  away  from  the  circuit  courts  their  entire  appellate  jurisdiction,  by  pro- 
viding, in  section  4  of  the  act,  that  "no  appeal,  whether  by  writ  of  error  or 
otherwise,  shall  hereafter  be  taken  or  allowed  from  any  district  court  to  the 
existing  circuit  courts,  and  no  appellate  jurisdiction  shall  be  exercised  or  al« 
lowed  by  said  existing  circuit  courts,  but  all  appeals  by  writ  of  error  other*> 
wise,  from  said  district  courts  shall  only  be  subject  to  review  in  the  Supreme 
Court  of  the  United  States  or  in  the  circuit  court  of  appeals  hereby  establish- 
ed, as  is  hereinafter  provided,  and  the  review,  by  appeal,  by  writ  of  error, 
or  otherwise,  from  the  existing  circuit  courts  shall  be  had  only  in  the  Sa* 
preme  Court  of  the  United  States  or  in  the  circuit  courts  of  appeals  herebj 
established  according  to  the  provisions  of  this  act  regulating  the  same." 
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Section  5  of  said  act  prescribed  the  classes  of  cases  in  which  appeals  and 
writs  of  error  might  be  taken  from  the  district  courts  or  the  circuit  courts 
direct  to  the  Supreme  Court;  and  section  6  thereof  gave  the  circuit  courts 
of  appeals  appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error  final 
decisions  in  the  district  courts  and  the  circuit  courts  in  all  cases  other  than 
those  provided  for  in  the  preceding  section,  unless  otherwise  provided  by 
law.     Section  14  of  the  act  repealed  all  inconsistent  acts  and  parts  of  acts. 

These  provisions  of  the  Circuit  Court  of  Appeals  Act  apparently  repealed 
or  superseded  to  some  extent  those  of  R.  S.  §§  763-766,  but  thereafter  some 
question  as  to  such  repeal  arose  from  the  amendment  of  R.  S.  §  766,  by  Act 
March  3,  1893,  c.  226,  27  Stat.  751,  which  added  to  the  section  a  proviso 
limiting  the  time  for  taking  the  appeals  mentioned  in  R.  S.  §§  76^765,  to 
six  months,  the  same  time  within  which  appeals  to  the  circuit  courts  of  ap- 
peals were  required  to  be  taken  by  section  11  of  said  Circuit  Court  of  Ap- 

r\po1g     A.Ct. 

The  Judicial  Code,  by  sections'  289-291,  ante,  §§  1266-1268,  abolished  the 
circuit  courts  and  conferred  and  imposed  their  powers  and  duties,  under  any 
law  not  embraced  within  the  Code,  on  the  district  courts.  Section  238  of 
said  Code,  ante,  §  1215,  prescribed  the  cases  in  which  appeals  and  writs  of 
error  might  be  taken  from  the  district  courts  direct  to  the  Supreme  Court 
And  section  128  thereof,  ante,  §  1120,  gave  the  circuit  courts  of  appeals 
appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  final  decisions  in 
the  district  courts,  in  all  cases  other  than  those  in  which  appeals  and  writs 
of  error  might  be  taken  direct  to  the  Supreme  Court,  as  provided  in  said 
section  238,  unless  otherwise  provided  by  law. 

These  provisions  of  the  Judicial  Code,  by  abolishing  the  circuit  courts  and 
transferring  their  jurisdiction,  powers,  and  duties  to  other  courts,  and  by 
providing  for  review  by  appeal  or  writ  of  error  of  final  decisions  of  the  dis- 
trict courts  in  all  cases,  unless  otherwise  provided  by  law,  seem  to  supersede 
and  repeal  by  necessary  implication  the  provisions  of  R.  S.  $$  763,  764,  for  ap- 
peals from  final  decisions  in  certain  classes  of  habeas  corpus  cases  to  the 
circuit  courts  and  from  the  circuit  courts  to  the  Supreme  Court. 

But  the  provisions  of  R.  S.  §§  765,  766,  relating  to  proceedings  on  such 
appeals,  and  declaring  void  certain  proceedings  in  State  courts,  etc.,  pending 
the  hearing,  etc.,  on  appeal,  and  limiting  the  time  for  appealing,  may  be  con- 
sidered applicable  to  the  appeals  provided  for  by  the  sections  of  the  Judicial 
Code  mentioned  above,  unless  said  provisions  were  superseded  by  that  con- 
tained in  section  4  of  the  Circuit  Court  of  Appeals  Act,  quoted  above,  that 
the  review,  by  appeal,  etc.,  from  the  existing  circuit  courts  should  be  had  only 
in  the  Supreme  Court  or  in  the  circuit  courts  of  appeals  ^'according  to  the 
provisions  of  this  act  regulating  the  same." 

R.  S.  §1  765    and  766,  are  therefore  set  forth  post,  §§  1291,  1292. 

Notes  of  Decisions 

L    Repealing  act.  ously  exercised  in  habeas  corpus  cases. 

2.   Appeals  from  former  district  courts  to  in   re   McCardle    (1868)    7   WaU.   506. 

circuit   courts.  5^3   -^g  L.  Ed.  264. 

8.    Appeal  from  circuit  court  to  supreme  mu^  ^        n  x    ^^  •  j*  ^.         ^  j.t. 

court.  ^^®  appellate  jurisdiction  of  the  su- 

4.  Effect  of  amendment  of  1885.  preme  court  exercised  by  habeas  cor- 

5.   Persons  entitled  to  appeal.  pus,  under  the  constitution  and  the  acts 

6.   What     constitutes     "final     Judg-  of  congress  prior  to  February  5,  1867, 

ment."  is  not  affected  by  Act  March  27,  1868,  § 

7.   Appeal  from  order  made  at  stated  2  (15  Stat.  44),  repealing  so  much  of 

8.  J!"lppeal  from  order  refusing  writ       ^J^^  F^^'  5,  1867  (14  Stat.  385)    as  au- 

9.   Extradition  cases.  thorized  appeals  from  the  circuit  courts 

loi   Custody  of  infants.  *<>  the  supreme  court.    Ex  parte  Yerger 

11.   Construction  of  constitution.  (1808)  75  U.  S.  (8  Wall.)  85,  19  L..  Ed. 

12.    Death   of   appellant  as   abatement       332. 

of  appeal.  The    supreme    court    of    the    United 

15.   Writ  not  to  serve  as  writ  of  error.       gtatcs   has   no   jurisdiction   under    the 

Jk*  ^m  ^^f  •«^I!^itTL-A««««i   «.  wru      ^o™  of  an  appeal  or  writ  of  error  to 

16.  Form    of   proceedings — ^Appeal   or   writ  j     •  •         ^        •       '^ 

of  error.  review  a  decision  of  a  circuit  court  up- 

16.    Appeal   from  Judge  of  former  district  on  a  Vrit  of  habeas  corpus,  in  the  case 

court  to  supreme  court  of  a  person  alleged  to  be  "restrained  of 

his  liberty  in  violation  of  the  constitu- 

I.  Repealing     act^— Act    March     27,  tion  or  any  law  or  treaty  of  the  United 

1868,    repealing    Act    Feb.    5,    1867,  States."    Such  an  appeal  was  given  by 

amending  the   Judiciary  Act   of  1789,  Act  Feb.  5,  1867,  c.  28  (14  Stat.  385), 

which  authorized  appeals  from  the  de-  but  it  was  taken  away  again  by  Act 

cisions  of  circuit  courts  in  habeas  cor-  March  27,  1868,  c.  34  (15  Stat  44),  and 

pus  cases,  doe^  not  except  from  the  ap-  has    never    been    restored.     Ex    parte 

pellate    jurisdiction    of    the    Suprf^me  Royall  (1884)  5  Sup.  Ct  98,  99,  112  U. 

Court  any  cases  but  appeals  under  the  S.  181,  28  L.  Ed.  690. 

act  of  1867.    It  does  not  affect  the  ap-  The  provisions  of  R.   S.   §  764  and 

pellate    jurisdiction   which   was   previ-  sections  765,  766  (this  compilation,  §§ 
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1201,  1292),  for  direct  appeal  to  the 
Supreme  Court  in  habeas  corpus  cases, 
are  still  operative,  notwithstanding  Act 
March  3,  1891,  ii  4,  6,  ante,  §  1120,  and 
post,  f  1646,  as  to  the  cases  designat- 
ed by  section  6  of  such  act,  ante,  | 
1215.  Ex  parte  Lennon  (1893)  14  Sup. 
Ct.  123,  126,  150  U.  S.  393,  37  L.  Ed. 
1120. 

Under  Act  March  3,  1891.  §§  -4-6, 
ante,  §§  1120,  1215,  and  post,  §  1646, 
the  circuit  courts  of  appeals  have  suc- 
ceeded to  the  appellate  jurisdiction  of 
the  circuit  courts  under  R.  S.  §  763,  for 
reviewing  habeas  corpus  proceedings  in 
the  district  courts.  U.  S.  v.  Fowkes 
(1892)  53  Fed.  13,  3  C.  C.  A.  394, 
affirming  judgment  (D.  C.  1892)  49 
Fed.  50. 

Prior  to  Act  March  3.  1891,  c.  517, 
26  Stat.  826,  creating  the  Circuit  Court 
of  Appeals,  an  appeal  lay  in  habeas  cor- 
pus proceedings  to  the  Circuit  Court 
for  the  district  under  this  section,  but 
Act  March  3,  1891,  operated  to  divest 
the  Circuit  Courts  of  their  jurisdic- 
tion in  habeas  corpus  cases  under  R.  S. 
§  763,  and  under  such  act  the  various 
Circuit  Courts  of  Appeals  acquired 
jurisdiction  to  review  the  decisions  of 
the  District  Courts  in  habeas  corpus 
cases  that  had  previously  been  exer- 
cised by  the  Circuit  Courts.  Webb  v. 
York  (1896)  74  Fed.  753,  21  C.  O.  A. 
65. 

2.  Appeals  from  former  district 
courts  to  circuit  courts^— See  Roberts 
V.  Reilly  (1885)  6  S.  Ct.  291,  298,  116 
U.  S.  80,  29  L.  Ed.  544  (affirming  judg- 
ment In  re  Roberts  [D.  C.  1885]  24 
Fed.  132) ;  Carper  v.  Fitzgerald  aS87) 
7  Sup.  Ct.  825,  121  U.  S.  87.  30  L.  Ed. 
882;  U.  S.  V.  Fowkes  (1892)  53  Fed. 
13,  3  C.  C.  A.  394  (affirming  judgment 
[D.  C.  1892]  49  Fed.  50) ;  In  re  Callicot 
(C.  C.  1870)  Fed.  Cas.  No.  2,323; 
Seavey  v.  Seymour  (C.  C.  1871)  Fed. 
Cas.  No.  12,596;  Ex  parte  Joyce  (D.  C. 
1877)  Fed.  Cas.  No.  7,556. 

3.  Appeal  from  circuit  court  to  su- 
preme courts— See  In  re  McCardle 
(1867)  6  Wall.  318,  324,  18  L.  Ed.  816; 
Id.  (1868)  7  Wall.  506,  507,  19  L.  Ed. 
264;  Ex  parte  Yerger  (1868)  8  Wall. 
85,  95,  19  L.  Ed.  332;  Virgmia  v. 
Paul  (1893)  13  Sup.  Ct  636,  542, 
148  U.  S.  107,  37  L.  Ed.  386;  John- 
son V.  Sayre  (1895)  15  Sup.  Ct.  773, 
776,  158  U.  S.  109,  39  L.  Ed.  914; 
Whitten  v.  Tomlinson  (1895)  16*  Sup. 
Ct.  297,  302,  160  U.  S.  231,  40  L.  Ed. 
406;  Craemer  v.  Washington  (1897)  18 
Sup.  Ct.  1,  2,  168  U.  S.  124,  42  L.  Ed. 
407;  Harkrader  v.  Wadley  (1898)  19 
Sup.  Ct.  119,  125,  172  U.  S.  148,  43  L. 
Ed.  399;  U.  S.  v.  Shipp  (1906)  27  Sup. 
Ct.  165.  166,  203  U.  S.  563,  51  L.  Ed. 
319,  8  Ann.  Cas.  265;  Id.  (1909)  29 
Sup.  Ct.  637,  642,  214  U.  S.  386,  53 
L.  Ed.  1041;  In  re  Sun  Hung  (C.  O. 
1885)  24  Fed.  723;  Ex  parte  Jugiro 
(C.    C.    1891)    44   Fed.    754,   affirmed 
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Jugiro  V.  Brush  (1891)  11  Sup.  Ct  770, 
140  U.  S.  291.  35  Ii.  Ed.  510. 

4. Effect  of  amendment  of  1885. 

—See  Carper  v.  Fitzgerald  (1887)  7 
S.  Ct  825,  121  U.  S.  87.  30  L.  Ed.  882; 
In  re  Terry  (1888)  9  Sup.  Ct.  77,  78, 
128  U.  S.  289,  32  L.  Ed.  405;  Cunning- 
ham V.  Neagle  (1889)  135  U.  S.  1,  10 
Sup.  Ct  658,  34  L.  Ed.  55;  Ex  parte 
Huntington  (1890)  11  Sup.  Ct  4.  137 
U.  S.  63,  34  L.  Ed.  567  (following  Ex 
parte  Mirzan  [1887]  7  Sup.  Ct  341, 119 
U.  S.  584,  30  L.  Ed.  513) ;  In  re  Sun 
Hung  (C.  C.  1885)  24  Fed.  723;  In  re 
PalUser  (C.  C.  1889)  40  Fed.  575  (order 
affirmed  Palliser  v.  V.  S.  [1890]  10 
S.  Ct  1034,  136  U.  S.  257,  34  Ii.  Ed. 
614);  In  re  Borrego  (1896)  46  P. 
211,  8  N.  M.  655  (affirmed  Borrego  v. 
Cunningham  (1896)  17  S.  Ct  182.  164 
U.  S.  612,  41  L.  Ed.  572). 

5.  Persons  entitled  to  appeals 

See  Carper  v.  Fitzgerald  (1887)  121  U. 
U.  87,  7  Sup.  Ct  825,  30  L.  Ed.  882; 
Ornelas  v.  Ruiz  (1896)  16  Sup.  Ct 
689,  690,  161  U.  S.  502,  40  L.  Ed.  787. 

6. Wliat  constitutes  "final  Judg- 
ment."—An  appeal  to  the  supreme 
court  in  habeas  corpus  cases  lies  only 
from  the  final  decision  of  the  circuit 
court,  and  where  a  prisoner  was  dis- 
charged from  custody  by  an  order  of 
the  circuit  judge,  an  appeal  by  his  jail- 
er to  the  supreme  court  will  be  dis- 
missed. The  fact  that  the  case  was 
docketed  in  the  supreme  court  as  *'an 
appeal  from  the  circuit  court  of  the 
United  Stetes,"  does  not  change  the 
character  of  the  proceeding,  so  as  to 
make  it  appealable,  and  where  the 
judge  ordered  that  the  papers  in  the 
case  be  filed  in  the  circuit  court,  and 
that  his  order  of  discharge  be  recorded 
in  said  court,  the  order  was  not  the 
order  of  the  court,  so  as  to  be  appeal- 
able. Carper  v.  Fitigerald  (1887)  7 
Sup.  Ct  825,  121  U.  S.  87,  30  L.  Ed. 
882. 

An  order  made  by  a  circuit  judge  at 
chambers,  denying  an  application  for  a 
writ  of  habeas  corpus,  is  not  a  "final 
judgment,"  from  which  an  appeal  will 
lie.  Lambert  v.  Barrett  (1895)  15 
Sup.  Ct  722,  723,  157  U.  S.  697.  39 
L.  Ed.  865. 

An  order  made  in  habeas  corpus  pro- 
ceedings discharging  a  prisoner  from 
custody  is  a  final  judgment^  from  which 
an  appeal  lies.  Harkrader  v.  Wadley 
(189»)  19  Sup.  Ct  119,  125,  172  U.  S. 
148,  43  L.  Ed.  399. 

7. Appeal  from  order  made   at 

stated  term^— Although  a  writ  of  ha- 
beas corpus  is  granted  by  a  circmt 
judge  at  chambers,  an  appeal  lies 
where  the  final  order,  overruling  the 
return  and  discharging  the  prisoner, 
was  made  by  the  court  at  a  stated 
term.  Harkrader  v.  Wadley  (1898)  19 
Sup.  Ct.  119,  124,  172  U.  S.  148,  43  L. 
Ed.  399. 
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8. Appeal   from   order  refusing 

Writw-See  In  re  Snow  (1887)  120  U. 
S.  274,  7  Sup.  Ct  556,  30  L.  Ed.  658; 
In  re  Durrant  (C.  C.  1898)  84  Fed. 
317. 

9. Extradition  cases^— See  In  re 

Henrich  (C.  O.  1867)  Fed.  Oas.  No. 
6,369. 

10. Custody     of      InfantSw— See 

Barry  v.  Mercein  (1847)  46  U.  S.  (6 
How.)  103,  12  L.  Ed.  70. 

II. Construotlon  of  oonstitutlon. 

—See  Boske  v.  Comingore  (1900)  20 
Sup.  Ct.  701,  704,  177  U.  S.  459,  44  L. 
Ed.  846  (affirming  [D.  0. 1899]  96  Fed. 
552) ;  Dimmick  v.  Tompkins  (1904)  24 
S.  Gt  780,  194  U.  S.  540,  48  L.  Ed. 
1110. 

12. Death  of  appellant  as  abate- 
ment of  appeals— See  Johnson  v.  Ten- 
nessee (1909)  29  Sup.  Ct  651,  214  U. 
S.  485,  53  L.  Ed.  1056. 

IS. Writ  not  to  serve  as  writ  of 

errorw — See  Bbrrego  y.  Cunningham 
(1896)  17  Sup.  Ct.  182,  185,  164  U.  S. 
612,  41  L.  Ed.  572. 

14.  Scope  of  review.— See  Jugiro 

V.  Brush  (1891)  11  Sup.  Ct.  770,  771, 
140  U.  S.  291,  35  L.  Ed.  510. 

15.  Form  of  p rooeed I ngs— Appeal  or 
writ  of  error^-An  appeal,  and  not  a 
writ  of  error,  from  a  decision  of  a  dis- 
trict court  denying  an  application  for  a 
discharge  upon  a  writ  of  habeas  cor- 
pus, where  the  construction  of  an  ex- 
tradition treaty  is  involyed,  is  author- 
ized by  Court  of  Appeals,  Act  March 
3,  1891,  §  5,  ante,  |  1215,  previding  for 
appeals  direct  from  the  District  Court 
to  the  Supreme  Court  in  any  case  in 
which  the  validity  or  construction  of  a 
treaty  is  drawn  in  question.  Rice  v. 
Ames  (1901)  21  Sup.  Ct.  406,  407,  180 
U.  S.  371,  45  L.  Ed.  577. 

Under  R.  S.  §§  763,  764,  authorizing 
an  appeal  from  the  final  decision  upon 


an  application  for  a  writ  of  habeas 
corpus  or  upon  such  writ  when  issued, 
a  final  order  of  the  Circuit  Court  de- 
nying petitioner's  application  for  dis- 
charge on  a  writ  of  habeas  corpus  can- 
not be  reviewed  by  the  Circuit  Court 
of  Appeals  on  a  writ  of  error,  but  only 
on  an  appeal.  Rainbow  v.  Young 
(1907)  154  Fed.  489,  83  C.  O.  A.  421. 
See,  also,  Fisher  v.  Baker  (1906)  27 
Sup.  Ct  135,  137,  203  U.  S.  174,  51 
L.  Ed.  142,  7  Ann.  Cas.  1018. 

16.  Appeal  from  Judge  of  former  dis- 
trict oourt  to  supreme  courtw— See  U. 
S.  V.  Harris  (C.  C.  1872)  Fed.  Cas. 
No.  15,313;  (1867)  12  Op.  Atty.  Gen. 
332. 

Cited    without    definite    application, 

Kurtz  V.  Moffitt  (1885)  6  Sup.  Ct.  148, 
151,  115  U.  S.  487,  29  U  Ed.  458 
Ex  parte  Royall  (1886)  6  Sup.  Ct 
734,  737,  117  U.  S.  241,  29  L.  Ed.  868 
Benson  v.  McMahon  (1888)  8  Sup.  Ct 
1240,  127  U.  S.  457,  32  L.  Ed.  234 
Crowley  v.  Christensen  (1890)  11  Sup. 
Ct  13,  15,  137  U.  S.  86,  34  L.  Ed 
620;  Holden  ▼.  Minnesota  (1890)  11 
Sup.  Ct  143,  144,  137  U.  S.  483,  34  L. 
Ed.  734;  Wood  v.  Brush  (1891)  11 
Sup.  Ct  738,  739,  140  U.  S.  278,  35 
L.  Ed.  505;  In  re  Heath  (1892)  12 
Sup.  Ct.  615,  616,  144  U.  S.  92,  36 
L.  Ed.  358;  McKane  v.  Durston  (1894) 

14  Sup.  Ct  913,  153  U.  S.  684,  38  L. 
Ed.  867;  New  York  V.  Bno  (1894)  15 
Sup.  Ct  30.  31,  155  U.  S.  89,  39  L. 
Ed.    80;     McKnight   v.   James    (1895) 

15  Sup.  Ct  248,  249,  155  U.  S.  685,  39 
L.  Ed.  310;  Borrego  ▼.  Cunningham 
(1896)  17  Sup.  Ct  182-184,  164  U.  S. 
612.  41  L.  Ed.  572;  Boske  v.  Comingore 
(1900)  20  Sup.  Ct  7.01,  177  U.  S.  459, 
44  L.  Ed.  846;  King  v.  McLean  Asy- 
lum of  the  Massachusetts  General  Hos- 
pital (1894)  64  Fed.  331,  350,  12  C. 
C.  A.  145;  Solomon  v.  Davenport 
(1898)  87  Fed.  318,  30  C.  C.  A.  664; 
In  re  White  (C.  C.  1891)  45  Fed.  237; 
In  re  McKane  (C.  C.  1894)  61  Fed.  205, 
207;  Clifford  v.  Williams  (C.  O.  1904) 
131  Fed.  100,  102. 


§  1291.  (R.  S.  §  765.)     Appeals,  how  taken. 

The  appeals  allowed  by  the  two  preceding  sections  shall  be  taken 
on  such  terms,  and  under  such  regulations  and  orders,  as  well  for 
the  custody  and  appearance  of  the  person  alleged  to  be  in  prison 
or  confined  or  restrained  of  his  liberty,  as  for  sending  up  to  the 
appellate  tribunal  a  transcript  of  the  petition,  writ  of  habeas  corpus, 
return  thereto,  and  other  proceedings,  as  may  be  prescribed  by  the 
Supreme  Court,  or,  in  default  thereof,  by  the  court  or  judge  hear- 
ing the  cause. 

Act  Aug.  29,  1842,  c.  257,  5  Stat  539.  Act  Feb.  5,  1867,  c  28,  §  1,  14 
Stat.  385. 

The  two  preceding  sections  mentioned  in  this  section  were  R.  S.  §§  763,  7G4, 
which  provided  that  appeals  might  be  taken  in  certain  classes  of  cases  of 
habeas  corpus  to  the  circuit  courts,  and  from  the  circuit  courts  to  the  Supreme 
Court.  Those  sections  are  omitted,  as  superseded  by  the  general  provisions 
for  appeals  of  the  Circuit  Courts  of  Appeals  Act  and  the  Judicial  Code, 
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while  the  provisions  of  this  section  may  still  be  applicable  to  appeals  under 
said  Code. 
See  notes  under  R.  S.  i§  763,  764,  above. 

Notes  of  Dedsions 


1.  Nature  and  propriety  of   remedy. 

2.  Reservation  of  queetlons  In  court  be- 

low. 

8.  Procedure  on  appeal  In  general. 

4.  Allowance  of  appeal. 
6.  Stay  pending  appeal. 

6.  Jurisdiction    of   circuit   courts    of    ap- 
peals. 

7.  Dismissal  of  appeal. 

8.  Scope  of  review. 

9.  Judgment   of  appellate  court 

10.  Admission  to  bail. 

11.  Forfeiture   of  bond. 

1.  Nature  and  propriety  of  remedy^— 

Appellate  jurisdiction  by  habeas  corpus 
defined.  In  re  Yerger  (1868)  8  WaU. 
85,  97,  10  L.  Ed.  332;  Ex  parte  Parks 
(1876)  93  U.  S.  18,  22,  23  L.  Ed.  787. 
An  appeal  or  writ  of  error  lies  to  re- 
view an  order  on  habeas  corpus.     U. 

5.  V.  Union  Pacific  Ry.  Co.  (1881)  105 
U.  S.  263,  26  L.  Ed.  1021. 

2.  Reservation  of  questions  In  court 
beiow^— In  habeas  corpus  proceedings, 
on  appeal  from  the  United  States  dis- 
trict court,  where  a  party  is  present 
and  participates  without  objection  in 
a  hearing  in  chambers  of  the  circuit 
court,  it  is  too  late  to  object,  on  ap- 
peal to  the  supreme  court,  that  the 
hearing  was  nof  in  open  court.  Rob- 
erts V.  Reilly  (1885)  116  U.  S.  80,  6 
Sup.  Ct.  291,  29  L.  Ed.  544. 

AATiere,  in  habeas  corpus  for  the  dis- 
charge of  a  naval  recruit,  no  issue  as 
to  his  intoxication  at  the  time  of  en- 
listment is  presented  by  the  pleadings, 
the  fact  that  the  recruit  was  permitted, 
apparently  without  objection,  to  testi- 
fy to  such  intoxication,  does  not  con- 
strain the  court,  on  appeal,  to  review 
the  latter  question.  Thomas  v.  Winne 
(1903)  122  Fed.  395,  58  C.  C.  A.  613. 

In  the  state  of  the  record,  petitioner 
in  habeas  corpus  held  not  entitled  to 
complain  on  appeal  that  be  was  denied 
full  hearing  on  his  traverse.  On  appeal 
in  habeas  corpus,  petitioner  held  pre- 
cluded from  objecting  to  failure  to  dis- 
pose of  an  allegation  raised  by  his  tra- 
verse. Tiberg  v.  Warren  (1911)  192 
Fed.  458,  112  C.  C.  A.  596. 

3.  Procedure  on  appeai  in  generai.^ 
The  certificate  of  the  clerk,  appended 
to  an  order  remanding  petitioner  in  an 
application  for  habeas  corpus,  must  be 
taken  as  a  part  of  the  record,  precise- 
ly as  it  would  be  if  it  had  been  certified 
in  obedience  to  a  writ  of  certiorari  is- 
sued on  a  suggestion  of  diminution. 
Crandall  v.  Nevada  (1867)  131  U.  S. 
(Appendix)  Ixxxiii,  18  L.  Ed.  744. 

The  judge  hearing  the  application  and 
making  the  order  which  is  the  subject 
of  appeal  may  send  up  the  case  under 
such  regulations  as  seem  best  adapted 
to  secure  the  speediest  and  most  ef- 
fective    justice.      Roberts    y.     Reilly 
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(1885)  6  Sup.  Ot  291,  298,  116  U.  S. 
80,  29  L.  Ed.  544. 

Power  to  regulate  proceedings  on  ap- 
peals under  R.  S.  §§  763,  764,  is  given 
to  the  court  by  this  section.  Carper 
V.  Fitzgerald  (1887)  7  Sup.  Ct  825,  121 
U.  S.  87,  30  L.  Ed.  882. 

Where  persons,  arrested  on  an  ap- 
plication for  their  extradition,  made  un- 
der oath  by  the  consul  of  a  foreign 
state,  are  discharged  on  habeas  corpus, 
an  appeal  is  properly  prosecuted  by 
the  consul  on  behalf  of  his  government 
Ornelas  v.  Ruiz  (1896)  161  U.  S.  502, 
16  Sup.  Ct  689,  40  L.  Ed.  787. 

4.  Allowance  of  appeal.— A  federal 
court  will  not  allow  an  appeal  from  its 
decision  refusing  a  writ  of  habeas  cor- 
pus to  release  one  convicted  of  murder 
by  a  state  court,  when  on  a  previous 
writ  of  error  the  United  States  Su- 
preme Court  had  decided  that  no  rights 
secured  to  the  accused  by  the  federal 
Constitution  and  laws  had  been  violat- 
ed, and  the  only  ground  for  the  appli- 
cation was  that  defendant  was  never 
properly  charged  before  a  committing 
magistrate.  Lee  Look  v.  Ross  (1905) 
25  S.  Ct.  801,  198  U.  S.  579,  49  L.  Ed. 
1171,  affirming  order  Ex  parte  Look 
(D.  C.  1904)  134  Fed.  308.  And  this 
is  the  rule  where  the  only  ground  of 
the  second  application  is  an  alleged  ir- 
regularity of  the  state  court  in  fixing 
a  date  for  the  execution.  In  re  Dur- 
rant  (C.  C.  1897)  84  Fed.  314.  And 
where  a  judgment  of  conviction  of  mur- 
der in  the  first  degree  with  sentence  of 
death  has  been  affirmed  by  a  state  su- 
preme court,  and  an  order  of  a  federal 
court  denying  a  writ  of  habeas  corpus 
has  afterwards  been  affirmed  by  the 
supreme  court  of  the  United  States,  it 
is  within  the  discretion  of  a  federal 
circuit  court,  on  denying  a  subsequent 
application  for  another  writ  of  habeas 
corpus,  to  refuse  to  allow  an  appeal  to 
the  supreme  court  from  its  order, 
when  the  only  ground  for  the  applica- 
tion is  an  alleged  irregularity  of  the 
state  court  in  fixing  a  date  for  the  exe* 
cution,  and  when  the  only  result  would 
be  to  obstruct  the  execution  of  the 
state  laws.  In  re  Durrant  (O.  C.  1808) 
84  Fed.  317. 

A  writ  of  habeas  corpus  was  denied* 
but,  there  being  a  constitutional  ques- 
tion of  great  doubt  involved  in  the  ap- 
plication, the  petitioner  was  given  an 
opportunity  to  apply,  for  an  appeal  to 
the  supreme  court,  under  rule  34,  with 
an  intimation  that  thereupon  the  order 
would  be  amended  and  a  writ  directed 
to  issue,  to  be  discharged  upon  its  re- 
turn, with  leave  to  apply  for  admission 
to  bail  pending  the  appeal.  In  re  Mur- 
phy (C.  C.  1898)  87  Fed.  649. 
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5.  Stay  pending  appeald^A  mandate 
of  affirmance  of  a  decision  of  the  cir- 
cuit court  denying  a  writ  of  habeas  cor- 
pus will  be  stayed  pending  decision  by 
the  supreme  court  on  error,  where,  if 
the  mandate  should  issue,  the  relator 
would  be  delivered  to  the  custody  of 
officers  in  another  state.  Rose  v.  Rob- 
erts (1900)  99  Fed.  952,  40  C.  C.  A. 
203. 

6.  Jurisdiction  of  circuit  courts  of  ap- 
poais.r— See  King  y.  McLean  Asylum  of 
the  Massachusetts  General  Hospital 
(1894)  64  Fed.  325,  12  C.  C.  A.  139, 
26  L.  R.  A.  784;  Webb  v.  York  (1896) 
74  Fed.  753,  21  C.  C.  A.  65;  Davis  v. 
Burke  (1899)  97  Fed.  501,  38  C.  C. 
A.  299;  and  notes  under  section  1120, 
ante. 

7.  Dismissal  of  appeal^-The  dismiss- 
al of  an  appeal  from  an  order  of  a  Unit- 
ed States  Circuit  Court  dismissing 
writs  of  habeas  corpus  to  inquire  into 
a  detention  under  a  warrant  of  arrest 
issued  in  extradition:  proceedings  is 
not  required  because  of  the  pendency, 
as  appears  on  the  argument  of  such 
appeal,  of  proceedings  on  a  second  com- 
plaint by  the  demanding  government, 
which  reiterates  the  original  charge 
with  some  amplification,  and  charges  an 
additional  offense.  Wright  v.  Henkel 
(1903)  23  S.  Ct  781,  190  U.  S.  40,  47 
L.  Ed.  948. 

Where  a  jail  prisoner  was  discharged 
on  habeas  corpus  on  the  ground  that 
the  sentence  under  which  he  was  im- 
prisoned was  void,  and,  pending  an 
appeal  by  the  warden  of  the  jail,  the 
sentence  expired,  the  court  dismissed 
the  appeal,  though  holding  that  the 
lower  court  erred  in  its  ruling.  Har- 
ris V.  Lang  (1906)  27  App.  D.  C.  84,  7 
L.  R.  A.  (N.  S.)  124. 

8.  Scope  of  review.— On  appeal  from 
the  circuit  court  in  a  case  of  habeas 
corpus,  the  supreme  court  has  power 
to  review  both  the  law  and  the  facts. 
Johnson  v.  Sayre  (1895)  158  U.  S.  109, 
15  Sup.  Ct  773,  39  L.  Ed.  914. 

A  final  order  of  a  circuit  court  dis- 
missing a  writ  of  habeas  corpus  must 
be  affirmed  on  appeal,  if  the  return 
shows  sufficient  cause  for  detention, 
where  the  record  of  that  court  shows 
that  the  matter  came  on  to  be  heard  on 
petitioner's  oral  motion  for  discharge 
based  upon  the  averments  of  the  re- 
turn; no  evidence  having  been  offered 
or  considered  by  the  court  Carter  v. 
McClaughry  (1902)  22  S.  Ct  181,  183 
U.  S.  365,  46  L.  Kd.  236,  affirming  or- 
der (C.  C.  1900)  105  Fed.  614. 

In  determining  whether  the  evidence 
below  in  a  habeas  corpus  proceeding 
was  sufficient  to  support  the  judgment, 
the  Supreme  Court  will  not  regard  er- 
rors in  admitting  incompetent  evidence, 
If  it  appears  from  the  whole  record 
that  no  other  conclusion  could  be  reach- 
ed on  the  competent  evidence  than  the 
one  reached.  Dennison  v.  Christian 
a905)  25  S.  Ct  795,  196  U.  S.  687,  49 


L.  Ed.  630,  affirming  judgment  Ex  parte 
Dennison  (1904)  101  N.  W.  1045,  72 
Neb.  703,  117  Am.  St  Rep.  817. 

Where  relator  in  habeas  corpus  gives 
evidence  in  his  own  behalf,  he  should 
not  be  cross-examined  on  matters  not 
relating  to  his  examination  in  chief,  but 
an  error  in  so  doing  is  without  preju- 
dice, the  trial  being  to  the  court,  when 
no  other  judgment  than  the  one  entered 
could  have  been  rendered  on  the  compe- 
tent evidence.     Id. 

On  an  appeal  in  a  habeas  corpus  pro- 
ceeding in  a  federal  court,  all  questions 
of  fact  upon  the  evidence  are  open  to 
consideration,  and  the  findiugs  of  the 
court  below  are  not  conclusive  upon  the 
appellate  court,  but  they  should  not  be 
set  aside  unless  the  court  is  convinced 
that  they  are  erroneous.  In  re  Can  Pon 
(1909)  168  Fed.  479,  93  C.  C.  A.  635. 
affirming  judgment  In  re  Tang  Tun  (D. 
C   1908)  161  Fed.  618. 

On  appeal  in  a  habeas  corpus  case 
for  the  discharge  of  a  Chinese  person 
held  for  deportation,  the  findings  of 
the  lower  court  are  not  conclusive,  and 
all  questions  of  fact  on  the  evidence 
are  open  to  consideration  by  the  appel- 
late court;  but  such  findings  should 
not  be  set  aside,  unless  the  evidence  in 
the  record  is  such  as  to  convince  the 
court  that  they  are  erroneous.  Wong 
Heung  V.  Elliott  (1910)  179  Fed.  110, 
102  C.  C.  A.  408. 

9.  Judgment    of    appellato    court.— 

Where  a  prisoner  in  the  penitentiary, 
after  having  served  the  imprisonment 
part  of  the  sentence,  was  erroneously 
discharged  on  habeas  corpus  because  it 
was  supposed  that  his  incarceration 
could  not  be  continued  for  nonpayment 
of  the  fine  asseRsed.  the  United  States, 
on  reversal  of  such  order,  could  re- 
take and  return  him  to  the  penitentiary 
from  which  he  had  been  released,  and 
hold  him  therein  until  he  had  been  law- 
fully discharged  by  payment  of  the 
fine,  or  by  taking  the  poor  debtor's  oath 
after  30  days'  additional  imprisonment, 
as  authorized  by  R.  S.  §§  1042,  5296, 
post,  §§  1706,  10138.  Haddox  v.  Rich- 
ardson (1909)  168  Fed.  635,  94  C.  C. 
A.  99. 

The  appellate  court,  on  reversal  of 
an  order  in  a  habeas  corpus  proceed- 
ing conditionally  discharging  Chinese 
persons  arrested  for  deportation,  held, 
under  the  circumstances  of  the  case, 
without  authority  to  order  the  deporta- 
tion of  the  defendants,  but  required  to 
remand  the  case  for  hearing  on  the 
merits.  Frick  v.  Lee  Tung  Jung  (1913) 
205  Fed.  38,  123  C.  C.  A.  311. 

Where,  on  an  appeal  by  the  warden 
of  the  jail  from  an  order  of  the  lower 
court  in  a  habeas  corpus  proceeding 
discharging  the  petitioners  from  jail 
on  the  ground  that  the  sentences  of 
the  police  court  under  which  they  were 
serving  terms  of  imprisonment  were 
void,  the  court  of  appeals  reversed  the 
lower  court,  and  held  that  the  petition- 
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ers  had  been  discharged  prematurely, 
and,  it  appearing  that  the  terms  of 
their  imprisonment  had  not  yet  expired, 
the  case  was  remanded  for  further  pro- 
ceedings. Harris  v.  Nixon  (1906)  27 
App.  D.  C.  94. 

10.  Admission  to  bail.— Rules  of  cir- 
cuit court  of  appeals,  see  §  1114,  and 
notes. 

Where  appeal  has  been  taken  from 
decision  of  a  federal  court  discharging 
writ  of  habeas  corpus,  and  pending  it 
the  prisoner  has  been  remanded  to  the 
custody  of  state  officers,  as  authorised 
by  supreme  court  rule  34,  such  federal 
court  has  no  jurisdiction  to  entertain 
motion  to  admit  to  bail.  In  re  Bissert 
(C.  C.  1901)  113  Fed.  12. 

A  district  judge  who  has  denied  a 
writ  of  habeas  corpus  to  release  a  for- 
eign consul  imprisoned  under  state 
authority  has  no  power,  under  this  sec- 
tion, and  supreme  court  rule  34  (6  Sup. 
Ot  iil)  to  admit  the  prisoner  to  bail 
pending  an  appeal  from  the  order  de- 
nying the  writ.  In  re  lasigi  (D.  0. 
1897)  79  Fed.  755. 


II. Forfeiture    of    bond.  — The 

proceeds  of  a  forfeited  bail  bond  given 
to  the  United  States  to  secure  the  ap- 
pearance of  a  person  discharged  from 
custody  by  a  District  Court  on  a  writ 
of  habeas  corpus,  pursuant  to  an  or- 
der made  by  such  court  on  the  allow- 
ance of  an  appeal,  belong  to  the  Unit- 
ed States;  and,  in  the  absence  of  any 
statute  authorizing  it,  the  court  has  no 
power  to  apply  the  same  to  the  pay- 
ment of  the  costs  awarded  to  the  ad- 
verse parties  to  the  proceeding  by  the 
appellate  court.  U.  S.  v.  Alexandroff 
(D.  C.  1906)  148  Fed.  652. 

Cited    witliout    definite    appiication. 

Wood  V.  Brush  (1891)  11  Sup.  CL  738, 
739,  140  U.  S.  278,  35  L.  Ed.  505; 
Jugiro  V.  Same  (1891)  11  Sup.  Ot  770. 
771,  140  U.  S.  291,  35  L.  Ed.  510; 
Virginia  v.  Paul  (1893)  13  Sup.  Ct  536. 
542,  148  U.  S.  107,  37  L.  Ed.  386;  Mc- 
Kane  v.  Durston  (1894)  14  Sup.  CL  913. 
153  U.  S.  684,  38  L.  Ed.  867;  Clifford 
V.  Williams  (C.  C.  1904)  131  Fed.  100, 
102;  Ex  parte  George  (D.  C.  1910) 
180  Fed.  785. 


§  1292.  (R.  S.  §  766,  as  amended,  Act  March  3,  1893,  c.  226.)     Pend- 
ing proceedings  in  certain  cases,  action  by  State  authority 
void;   limitation  of  appeals. 
Pending  the  proceedings  or  appeal  in  the  cases  mentioned  in  the 
three  preceding  sections,  and  until  final  judgment  therein,  and  after 
final  judgment  of  discharge,  any  proceeding  against  the  person  so 
imprisoned  or  confined  or  restrained  of  his  liberty,  in  any  State 
court,  or  by  or  under  the  authority  of  any  State,  for  any  matter  so 
heard  and  determined,  or  in  process  of  being  heard  and  determined, 
under  such  writ  of  habeas  corpus,  shall  be  deemed  null  and  void. 

Provided,  That  no  such  appeal  shall  be  had  or  allowed  after  six 
months  from  the  date  of  the  judgment  or  order  complained  of. 

Act  Aug.  29,  1842,  c.  257,  5  Stat.  539.  Act  Feb.  6,  1867,  c.  28,  i  1,  14 
Stat.  385.    Act  March  3,  1893,  c.  226,  27  Stat.  751. 

The  amendment  of  this  section  by  Act  March  3,  1893,  c.  226,  cited  above, 
consisted  in  the  addition  of  the  proviso  as  to  the  time  within  which  such 
appeal  must  be  taken. 

The  three  preceding  sections  mentioned  in  this  section  were  R.  S.  |§  763, 
764,  which  are  omitted  as  superseded,  and  R.  S.  §  765,  ante,  {  1290. 
See  notes  under  said  R.  S.  §§  763,  764,  above,  and  R.  S.  {  765,  ante,  §  1291. 

Notes  of  Decisions 


Repeals— The  appellate  jurisdiction  of 
the  supreme  court  exercised  by  habeas 
corpus,  under  the  constitution  and  the 
acts  of  congress  prior  to  February  5, 

1867,  is  not  affected  by  Act  March  27, 

1868,  §  2  (15  Stat  44),  repealing  so 
much  of  Act  Feb.  5,  1867  (14  Stat 
385),  as  authorized  appeals  from  the 
circuit  courts  to  the  supreme  court  Ez 
parte  Yerger  (1868)  75  U.  S.  (8  WaU.) 
85,  19  L.  Ed.  332. 

None  of  the  acts  prior  to  1867,  au- 
thorizing the  supreme  court  of  the  Unit 
ed  States  to  exercise  appellate  juris- 
diction by  means  of  the  writ  of  habeas 
corpus,  were  repealed  by  Act  Feb.  5, 
1867,  extending  the  original  jurisdiction 
by  habeas  corpus  of  the  district  and 
circuit  courts,  and  authorizing  appeals 
to  the  supreme  court  from  judgments 
of   the    circuit  court;   and   hence   Act 
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March  27,  1868,  repealing  so  much  of 
Act  Feb.  6,  1867,  as  authorized  appeals 
from  the  circuit  courts  to  the  supreme 
court,  does  not  take  away  or  affect  the 
appellate  jurisdiction  of  the  supreme 
court  by  habeas  corpus,  under  the  con- 
stitution and  the  acts  of  congress  prior 
to  February  5,  1867.  Palmer  v.  Com- 
monwealth (Pa.  1820)  6  Serg.  &  R.  245. 
The  provisions  of  R.  S.  §  764,  and 
sections  765,  766  (this  compilation,  |§ 
1291,  1292),  allowing  appeals  from  the 
circuit  courts  directiy  to  the  supreme 
court  in  all  cases  of  habeas  corpus, 
were  repealed  by  the  judiciary  act  of 
March  3,  1891,  but  the  right  of  direct 
appeal  in  habeas  corpus  proceedings 
still  exists  in  the  cases  desii^ated  in 
section  5  of  that  act;  and  npon  soch 
appeals  the  act  of  March  3,  1893  (27 
Stat  751),  amending  this  section,  so  as 
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to  require  appeals  thereunder  to  be 
taken  within  six  months,  may  operate. 
Ex  parte  Lennon  (18d3)  150  U.  S.  393, 
14  Stip.  Gt  123,  37  L.  Ed.  1120. 

The  act  of  1893  evidently  contem- 
plates that  this  section  and  section  765, 
R.  S.  section  1291,  ante,  remain  in  force 
except  as  to  the  ri^ht  and  mode  of  ap- 
peal. In  re  lasigi  (D.  G.  1897)  79  Fed. 
755.  756. 

Construction  of  prior  aots^-The  right 
of  appeal  to  the  United  States  supreme 
court  in  habeas  corpus  cases  under  R. 
S.  i  764,  as  amended  by  Act  March  3, 
1885,  is  absolute,  and  not  dependent 
upon  the  discretion  of  the  judge  to 
allow  or  deny.  In  re  Sun  Hung  (O.  0. 
1885)  24  Fed.  723. 

Act  March  3,  1885,  c.  353  (23  Stat 
437),  gives  an  appeal  to  the  United 
States  supreme  court  in  habeas  corpus 
cases  from  the  final  decision  of  the  cir- 
cuit court  only,  and  does  not  cover  ap- 
peals where  tie  writ  is  returnable  be- 
fore a  circuit  judge.  In  re  Palliser  (O. 
C.  1889)  40  Fed.  575,  order  aflarmed 
PaUiser  v.  U.  S.  (1890)  10  S.  Ot  1034, 
136  U.  S.  257,  34  L.  Ed.  514. 

Prooeedings  In  state  court  pending 
appeal  In  general.r— See  Oraemer  v. 
Washington  (1897)  18  Sup.  Ct  1,  168 
U.  S.  124,  42  L.  Ed.  407. 

Under  this  section  a  state  court  may 
sentence  a  defendant  to  death  as  soon 
as  a  judgment  of  the  federal  court  de- 
nying a  writ  of  habeas  corpus  is  affirm- 
ed by  the  Supreme  Gourt,  without  wait- 
ing for  the  latter  court's  mandate  to  be 
issued  and  filed.  Jugiro  v.  Brush  (1891) 
11  Sup.  Ct  770,  771,  140  U.  S.  291,  35 
I..  Ed.  510. 

'  When  an  appeal  to  the  United  States 
supreme  court  by  one  under  sentence 
of  death  by  a  state  court  from  a  refusal 
of  an  application  for  habeas  corpus  is 
dismissed,*  and  final  judgment  is  entered, 
and  the  mandate  is  issued,  the  state 
authorities  may  proceed  with  the  ex- 
ecution of  the  sentence,  though  the 
mandate  is  delivered  to  them  instead  of 
to  the  circuit  court  from  which  the  ap- 
peal was  taken.  Lambert  v.  Barrett 
(1895)  159  U.  S.  660,  16  Sup.  Ct.  135, 
40  L.  Ed.  296. 

"^Tien  the  federal  supreme  court  af- 
firms a  judgment  of  the  circuit  court 
denying  a  writ  of  habeas  corpus  on  be- 
half of  one  convicted  of  a  capital  crime 
in  a  state  court,  the  action  of  the  state 
court  in  then  immediately  fixing  a  new 
date  for  the  execution,  without  await- 
ing the  issuance  and  filing  of  the  su- 
preme court's  mandate,  though  improp- 
er, is  not  void.  In  re  Durrant  (1898) 
18  Sup.  Ct  291,  293,  169  U.  S.  39,  42 
li.  Ed.  653. 

This  section  requires  the  state  courts 
and  authorities  to  make  no  order  and 
entertain  no  proceeding  which  shall  in- 
terfere with  the  full  examination  and 
final  judgment  in  a  habeas  corpus  pro- 
ceeding in  the  federal  courts,  and  not 


to  interfere  with  the  judgment  if  it  re- 
stores the  form  of  a  petitioner  wrong- 
fully imprisoned  or  restrained.  Rogers 
V.  Peck  (1905)  26  Sup.  Ct  87,  90,  199 
U.  S.  425,  50  L.  Ed.  256. 

There  is  no  implied  exception  from 
the  application  of  this  section  because 
the  final  judgment  is  that  the  writ 
should  not  have  been  issued,  or  that 
the  appeal  should  be  dismissed.  U.  S. 
V.  Shipp  (1906)  27  Sup.  Ct.  165,  166, 
203  U.  S.  563,  51  L.  Ed.  319,  8  Ann. 
Gas.  265. 

Pending  an  appeal  from  a  final  deci- 
sion of  the  circuit  court  in  habeas  cor- 
pus, where  the  applicant  for  the  writ 
is  alleged  to  be  restrained  of  his  liberty 
under  the  authority  of  any  state,  in  vio- 
lation of  the  constitution  or  some  law 
or  treaty  of  the  United  States,  further 
proceedings  cannot  be  had  against  him 
by  or  under  the  authority  of  the  state. 
U.  S.  V.  Shipp  (1909)  29  Sup.  Ct.  637, 
642,  214  U.  S.  386,  53  L.  Ed.  1041. 

Sup.  Ct.  Rule  34,  cl.  1,  provides  that, 
pending^  an  appeal  from  a  refusal  to 
grant  the  writ  of  habeas  corpus  in  be- 
half  of  a  person  confined  under  sen- 
tence of  a  state  court,  the  custody  of 
the  prisoner  cannot  be  disturbed.  Held, 
that  the  fact  that  the  prisoner  is  daily 
required  to  perform  hard  labor  pending 
the  appeal  does  not  authorize  the  writ 
of  habeas  corpus  on  a  subsequent  ap- 
plication, though  this  section  provides 
that  all  proceedings  in  the  state  court 
pending  the  appeal  shall  be  void.  In  re 
McKane  (C.  C.  1894)  61  Fed.  205. 

Where,  after  the  issuance  of  a  writ 
of  habeas  corpus  out  of  a  federal  court 
to  review  petitioner's  arrest  for  viola- 
tion of  Laws  Or.  1909,  p.  380,  regulat- 
ing peddlers,  he  was  tried  and  acquit- 
ted in  the  state  court,  such  trial  and  ac- 
quittal were  null  and  void.  Ex  parte 
Martin  (C.  C.  1910)  180  Fed.  209. 

An  order  of  a  state  court  directing 
infliction  of  the  death  penalty  pending 
an  appeal  from  an  order  of  a  federal 
court  denying  a  writ  of  habeas  corpus 
to  release  the  prisoner  is  null,  under 
this  section.  In  re  Ebanks  (D.  C.  1897) 
84  Fed.  311,  order  affirmed  Ebanks  v. 
Hale  (1897)  18  S.  Ct.  942,  168  U.  S. 
707,  42  L.  Ed.  1214. 

The  settlement  of  a  statement  of 
facts  at  the  request  of  a  defendant  in  a 
criminal  prosecution,  and  the  hearing  of 
an  appeal  brought  by  him.  are  not  pro- 
ceedings "against"  him,  within  this  sec- 
tion. State  V.  Ilumason  (1892)  4  Wash. 
St  413,  30  Pac.  718. 

Reprieve  by  governor.— A  reprieve  by 
the  governor  of  a  state,  postponing,  un- 
til a  fixed  date,  the  execution  of  a 
death  sentence,  evidently  granted  to 
permit  the  prisoner  to  appeal  to  the 
Supreme  Court  of  the  United  States 
from  the  order  of  a  district  court  deny- 
ing habeas  corpus  is  not  a  proceeding 
against  the  prisoner  within  this  section. 
Rogers  v.  Peck  (1905)  26  S.  Ot  87,  199 
U.  S.  425,  50  L.  Ed.  256,  aflirming  or- 
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der  Ex  parte  Rogers  (D.  C.  1905)  138 
Fed.  961. 

Extradition  proceedings^— Where  a  fu- 
gitive from  justice  was  arrested  under 
Code  Cr.  Proc.  N.  Y.  §|  828-830,  pro- 
Tiding  for  the  preliminary  apprehension 
of  a  fugitive  from  justice,  and  his  com- 
mitment for  a  period  not  exceeding  *^0 
days,  to  enable  requisition  to  be  made, 
the  allowance  of  a  writ  of  habeas  cor- 
pus for  the  purpose  of  testing  the  va- 
lidity of  such  temporary  commitment  by 
the  magistrate  was  no  bar  to  subse- 
quent extradition  proceedings  before 
the  governor,  under  this  section;  the 
proceedings  before  the  magistrate  and 
the  governor  being  entirely  dissimilar. 
In  re  Strauss  (1903)  126  Fed.  327,  63 
C.  C.  A.  99. 

Certificate  of  reasonable  doubt.— -On 
appeal  from  a  decision  on  application 
for  habeas  corpus  by  a  person  impris- 
oned under  conviction  by  a  state  court, 
the  suspension  of  proceedings  in  the 
state  court,  required  by  this  section, 
has  not  the  effect  of  a  judge's  certificate 
of  reasonable  doubt,  under  Code  Gr. 
Proc.  N.  Y.  §  531,  to  compel  restoration 
of  the  prisoner  to  his  original  custody. 
McKane  v.  Durston  (1894)  153  U.  S. 
684, 14  Sup.  Ct.  913,  38  L.  Ed.  867. 

Contempt  of  federal  courtd— Lack  of 
jurisdiction  in  the  federal  Circuit  Court 
of  a  petition  for  habeas  corpus,  or  in 
the  Supreme  Court  of  the  appeal  from 
the  order  denying  the  writ,  does  not  en- 
able persons  to  disregard,  without  lia- 
bility to  process  for  contempt,  the  or- 
der of  the  Supreme  Court  that  "all  pro- 
ceedings against  the  appellant  be  stay- 
ed, and  the  custody  of  said  appellant 
be  retained  pending  this  appeal,"  since 
that  court  necessarily  has  jurisdiction 
to  decide  whether  the  case  is  properly 
before  it.  U.  S.  v.  Shipp  (1906)  27  S. 
Ct.  165.  203  U.  S.  563,  51  L.  Ed.  319. 
8  Ann.  Cas.  265. 

The  sheriff  and  jailer,  in  charge  of  a 
prisoner  under  sentence  of  death  in  a 

§  1293.  (Act  March  10,  1908,  c.  76.)     Appeal  to  Supreme  Court  in 
proceedings  where  detention  is  under  process  of  State  court; 
certificate  of  probable  cause. 
From  a  final  decision  by  a  court  of  the  United  States  in  a  pro- 
ceeding in  habeas  corpus  where  the  detention  complained  of  is  by 
virtue  of  process  issued  out  of  a  State  court  no  appeal  to  the  Su- 
preme Court  shall  be  allowed  unless  the  United  States  court  by 
which  the  final  decision  was  rendered  or  a  justice  of  the  Supreme 
Court  shall  be  of  opinion  that  there  exists  probable  cause  for  an 
appeal,  in  which  event,  on  allowing  the  same,  the  said  court  or 
justice  shall  certify  that  there  is  probable  cause  for  such  allowance. 
(35  Stat.  40.) 

This  act  was  entitled  "An  act  restricting  in  certain  cases  the  right  of  ap- 
peal to  the  Supreme  Court  in  habeas  corpus  cases." 
Notes  of  Decisions 

violation  of  the  fourteenth  amendment, 
it  should  not  overrule  a  decision  of  the 


state  court,  are  chargeable  with  con- 
tempt of  the  mandate  of  the  federal 
Supreme  Court  staying  proceedings 
pending  an  appeal  from  an  order  of  a 
federal  Circuit  Court  denying  relief  by 
habeas  corpus,  where  they  made  no 
preparation  to  prevent  the  murder  of 
the  prisoner  by  a  mob  intending  to  pre- 
vent a  delay  by  appeal.  U.  S.  v.  Shipp 
(1909)  29  Sup.  Ct.  637.  648,  214  U.  S. 
386.  53  L.  Ed.  1041. 

Participants  in  the  murder  of  a  pris- 
oner under  sentence  of  death  in  a  state 
court,  after  appeal  to  the  federal  Su- 
preme Court  from  an  order  of  a  fede^al 
Circuit  Court  denying  relief  by  habeas 
corpus  has  been  allowed  and  the  pro- 
ceedings stayed,  are  guilty  of  contempt 
of  the  Supreme  Court,  where  their 
crime  was  actuated  by  the  intent  to  pre- 
vent the  delay  incident  on  the  aj>peaL 
Id. 

Time  for  taking  appeals— The  provi- 
sion of  this  section  as  to  time  for  tak- 
ing appeal  is  still  operative,  notwith- 
standing Act  March  3.  1891,  §§  4,  6. 
ante,  f  1120,  and  post,  §  1646,  as  to  the 
cases  designated  in  section  5  of  such 
act,  ante,  §  1215.  Ex  parte  Lennon 
(1893)  14  Sup.  Ct.  123,  126,  150  U.  S. 
393,  37  L.  Ed.  1120. 

The  limit  of  six  months  for  an  appeal 
in  habeas  corpus  proceedings  fixed  by 
section  1292  applies  to  appeals  in  habe- 
as corpus  proceedings  in  cases  pro- 
vided for  by  section  1215.    Id. 

Cited    without    definite    application, 

Ex  parte  Royall  (1886)  6  Sup.  Ot  734, 
737,  117  U.  S.  241.  29  L.  Ed.  868;  Vir- 
ginia V.  Paul  (1893)  13  Sup.  Ct.  536, 
642,  148  U.  S.  107,  37  L.  Ed.  386; 
In  re  Neagle  (C.  O.  1889)  39  Fed.  833, 
846,  6  L.  R.  A.  78  (affirmed  [1890]  10 
Sup.  Ct.  658,  135  U.  S.  1,  34  L.  Ed: 
55);  Ex  parte  Jugiro  (C.  C.  1801)  44 
Fed.  754  (affirmed  [1891]  11  Sup.  Ct. 
770,  140  U.  S.  291,  35  L.  Ed.  510);  In 
re  Fitton  (C.  C.  1893)  55  Fed*.  271,  272: 
Clifford  V.  WUliams  (O.  C.  1904)  131 
Fed.  100,  102. 


Reference  cf  case  to  supreme  court. 

—While  the  circuit  court  of  the  United 
States  has  concurrent  jurisdiction  with 
the  supreme  court  of  a  state  on  habeas 
corpus  to  inquire  into  the  validity  of  a 
municipal   ordinance   claimed   to  be  in 
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state  court,  but  should  refer  the  case 
to  the  United  States  supreme  court  for 
final  decision.  In  re  Wo  Lee  (C  C. 
1886)  26  Fed.  471. 
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CHAPTER  FOURTEEN 

District  Attorneys,  Marshals,  Clerks,  and  Other  Court 
Officers,  and  Commissioners 


Sec. 

1294.  District  attorneys. 

1295.  Term  and  oath  of  district  attor- 

neys. 

1296.  Duties  of  district  attorneys. 

1297.  Prosecution  of  frauds  on  the  rev- 

enue. 

1298.  Statement  of  suits  for  fines,  pen- 

alties, and  forfeitures. 

1299.  Returns   of  district  attorneys  to 

Solicitor  of  the  Treasury. 

1300.  Returns   of  district  attorneys   to 

Commissioner  of  Internal  Rev- 
enue. 

1301.  Reports    by   district   attorney    to 

Department  of  Justice. 

1302.  Marshals. 

1303.  Marshal's  term. 

1304.  Deputy  marshals. 

1305.  Oath    of    marshals    and    deputy 

marshals. 

1306.  Oath    of    marshals    and    deputy 

marshals,   by   what  officers   ad- 
ministered. 

1307.  Marshal's  bond. 

1308.  Suits  on  marshal's  bond ;  costs. 

1309.  Marshal's  bond    to   remain  after 

judgment  as  further  security. 

1310.  Limitation   of  suit  on   marshal's 

bond. 

1311.  Duties  of  marshal. 

1312.  Marshals    shall    have,    in    each 

State,  the  same  powers  as  sher- 
iffs in  executing  the  laws  of  the 
United  States. 
1312a.  Marshals  to  pay  salaries  of  judg- 
es and  other  officers,  etc. ;  bonds 
for  performance  of  duties. 

1313.  In  case  of  death  of  the  marshals, 

deputies  to  continue. 

1314.  Marshal,  when  removed  or  when 

term  expires,  to  deliver  prison- 
ers to  successor. 

1315.  Marshals    and    deputy    marshals, 

ceasing   to   be   such,    to  deliv'er 
unserved  process  in  their  hands. 

1316.  Marshal's  returns  to  the  Solicitor 

of  the  Treasury. 

1317.  Returns  of  marshals  to  Auditor 

of  Post-Office  Department. 

1318.  Vacancies  in  office  of  district  at- 

torney and  marshal,  how  filled 
temporarily. 

1319.  District  attorneys   and   marshals 

to  serve  until  appointment  and 
qualification  of  successor. 

1320.  Temporary   appointment   in   case 

of  vacancy  in  office  of  district 
attorney  or  marshal. 

1321.  Oath  of  clerks. 

1322.  Clerk's  bond. 

1323.  Bonds     of     clerks     of     Supreme 

Court  and  circuit  and  district 
courts. 

1324.  Bonds  of  deputy  clerks. 


Sec. 

1325.  Clerk  to  forward  to  Solicitor  of 

Treasury  a  list  of  judgments, 
and  report  to  Commissioner  of 
Internal  Revenue  moneys  paid 
into  court  in  internal  revenue 
cases. 

1326.  Account  of  payments  and  moneys 

in  court  to  be  stated  by  the 
clerk. 

1327.  Mandamus   to  compel   officers   to 

make  returns  and  perform  du- 
des required  by  act. 

1328.  Failure  of  clerk  to  make  report, 

certificate,  statement,  etc.,  cause 
for  removal  from  office. 

1329.  Failure  of  clerk   to  make  report, 

certificate,  statement,  etc.,  a 
misdemeanor;   punishment. 

1330.  Oaths  to  persons  identifying  pa- 

pers in  admiralty  causes,  when 
administered  by  clerks. 

1331.  Bonds   of  clerks  or   marshals  in 

greater  amount,  when  required. 

1332.  Residence  of  clerks,  marshals,  and 

district  attorneys. 

1333.  United      States      commissioners; 

same  person  not  to  be  clerk  or 
deputy  clerk  and  commissioner 
without  approval  of  Attorney- 
General. 

1334.  Officers  and  employes  of  Govern- 

ment, etc.,  who  may  not  be 
commissioners  or  receivers. 

1335.  Commissioners'  seals. 

1336.  Records    of    commissioners'    pro- 

ceedings in  criminal  cases. 

1337.  Commissioners    and    clerks    and 

deputy  clerks  authorized  to  ad- 
minister oaths. 

1338.  Criers  of  the  courts;    attendants 

on  juries. 

1339.  Compensation   of   criers  and    at- 

tendants. 

1340.  Messenger  for  circuit  court  of  ap- 

peals for  eighth  circuit,  also  to 
perform  duties  of  librarian  and 
crier. 
1340a.  Law  books,  etc.,   purchased  for 
judges,  district  attorneys,  etc., 
to  be  transmitted  to  their  suc- 
cessors. 

PROVISIONS  APPLICABLE  TO 
PARTICULAR  DISTRICTS 

1341.  Alabama;    district  attorney  and 

marshal  for  each  district. 

1342.  California,  southern  district;   dis- 

trict attorney  and  marshal. 

1343.  Colorado;  district  judge,  district 

attorney  and  marshal, 

1344.  Colorado;   district  attorney,  mar- 

shal, clerk,  and  other  officers; 
powers,  duties,  fees,  and  com- 
pensation. 
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Sec. 
1346. 

1346. 

1347. 

1348. 
1349. 

1350. 

1351. 
1352. 
1353. 
1354. 
1355. 

1356. 
1357. 

1358. 

1359. 
1360. 


Georgia;  district  attorney  and 
marshal  for  each  district. 

Appointment  of  district  attorney 
and  marshal  for  each  district  of 
Georgia. 

Idaho;  district  attorney  and  mar- 
shal; powers,  duties,  fees,  and 
compensation  of  officers. 

Illinois,  eastern  district;  district 
attorney  and  marshal. 

Illinois,  eastern  district;  district 
attorney,  marshal,  and  other  of- 
ficers; powers,  duties,  fees,  and 
compensation. 

Illinois,  southern  and  eastern  dis- 
tricts; district  attorney,  mar- 
shal, and  other  officers;  ap- 
pointment, salaries,  fees,  etc. 

Iowa;  district  attorney  and  mar- 
shal for  each  district. 

Iowa,  southern  district;  deputy 
clerks  and  deputy  marslTals. 

Kentucky,  Owensboro  division; 
deputy  marshal. 

Kentucky,  eastern  district;  dis- 
trict attorney  and  marshal. 

Kentucky;  district  attorney,  mar- 
shal, and  other  officers  for  each 
district;  appointment,  salaries, 
fees,  etc. 

Louisiana,  western  district;  dis- 
trict attorney  and  marshal. 

New  York,  northern  and  western 
districts ;  district  attorney, 
marshal,  and  other  officers. 

North  Dakota,  South  Dakota, 
Montana,  and  Washington;  dis- 
trict attorneys  and  marshals; 
powers,  duties,  fees,  and  com- 
pensation of  officers. 

North  Dakota;  district  attorney, 
marshal,  clerks,  and  other  offi- 
cers, etc.;  fees  and  compensa- 
tion. 

Oklahoma, 
districts; 
marshal; 


eastern  and  western 
district  attorney  and 
powers,   duties,    fees, 


and  compensation  of  officers. 


Sec. 

1361.  Pennsylvania,      middle      district; 

district  attorney,  marshal,  and 
derks;    appointment. 

1362.  Pennsylvania,     middle     district; 

district  attorney,  marshal,   and 

clerks;    fees,  compensation,  etc 
1362a.  South     Carolina,     eastern     and 

western  districts ;  district  attor- 

nej's. 
1362b.  South     Carolina,     eastern     and 

western    districts ;     marshals. 

1363.  Texas,  northern  district;    district 

attorney  and  marshal. 

1364.  Texas,    southern    district;     mai^ 

shal. 

1365.  Texas;   district  attorney  for  east- 

em  district 

1366.  Texas;  district  attorney,  marshal, 

and  other  officers  in  each  dis- 
trict; appointment,  and  salaries, 
fees,  etc. 

1367.  Texas,  southern  district;    district 

attorney  and  marshal;  salaries 
and  bonds. 

1368.  Utah;   district  attorney  and  mar- 

shal. 

1369.  Utah;   district  attorney,  marshal, 

clerks,  and  other  officers;  pow- 
ers, duties,  fees,  and  compensa- 
tion. 

1370.  Washington,  eastern  district;  dis- 

trict attorney  and  marshal. 
1871.  Washington;      district    attorney, 
marshal,  and  other  officers  for 
each  district ;   appointment,  sal- 
aries, fees,  etc. 

1372.  West  Virginia,  northern  district; 

district  attorney,  marshal,  and 
other  officers. 

1373.  West    Virginia;      salaries,     fees, 

etc.,  of  district  attorney,  mar- 
shal, and  other  officers  in  each 
district. 

1374.  Wyoming;   district  attorney,  mar- 

shal, and  other  officers;  powers, 
duties,  fees,  and  compensation. 


§  1294.  (R.  S.  §  767.)     District  attorneys. 

There  shall  be  appointed  in  each  district,  except  in  the  [middle 
district  of  Alabama,  and  the  northern  district  of  Georgia,  and  the] 
western  district  of  South  Carolina,  a  person  learned  in  the  law,  to 
act  as  attorney  for  the  United  States  in  such  district.  The  district 
attorney  of  the  [northern  district  of  Alabama  shall  perform  the  du- 
ties of  district  attorney  of  the  middle  district  of  said  State ;  and  the 
district  attorney  of  the  southern  district  of  Georgia  shall  perform  the 
duties  of  district  attorney  of  the  northern  district  of  said  State ;  and 
the  district  attorney  of  the]  eastern  district  of  South  Carolina  shall 
perform  the  duties  of  district  attorney  for  the  western  district  of 
said  State. 

Act  Sept  24,  1789,  c.  20,  §  35,  1  Stat.  92.  Ala.,  Act  April  21,  1820,  c. 
47,  §  6,  3  Stat  565;  Act  March  10,  1824,  c.  28,  §  8,  4  Stat.  10;  Act  Feb. 
6,  1839,  c.  20,  §  7,  5  Stat  316.  Ark.,  Act  June  15.  1836,  c.  100,  |  6,  5 
Stat  51;  Act  March  3,  1851,  c.  24,  §  4,  9  Stat  595.  Ga.,  Act  Aug.  11, 
1848,  c.  151,  §  7,  9  Stat  281.  Fla.,  Act  March  3,  1845,  c.  75,  §  7,  5  Sut 
788;  Act  Feb.  23,  1847,  c.  20,  §  5,  9  Stat.  131.  111.,  Act  March  3,  1819, 
c.  70,  §  4,  3  Stat  503;  Act  Feb.  13,  1855,  c.  96,  |  9,  10  Stat  607.  Ind., 
Act  March  3,  1817,  c  100,  {  4,  3  Stat  391«    Iowa,  Act  March  3,  1845,  c  76, 
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§  4,  6  Stat.  789.  Kan.,  Act  Jan.  29,  1861,  c.  20,  §  4,  12  Stat.  128.  La., 
Act  July  27,  1866,  c.  280,  §  1.  14  Stat.  300.  Mich.,  Act  July  1.  1836,  c.  234, 
S  4,  5  Stat.  62;  Act  Feb.  24,  1863,  c.  54,  §  8,  12  Stat.  G61.  Minn.,  Act 
May  11,  1858,  c.  31,  §  3,  11  Stat.  285.  Miss.,  Act  April  3,  1818,  c.  29,  §  4.  3 
Stat.  413;  Act  June  18,  1838,  c.  115,  §  6,  5  Stat.  248.  Mo.,  Act  March  16, 
1822,  c.  12,  §  4,  8  Stat.  653;  Act  March  3,  1857,  c.  100,  |§  8,  9,  11  Stat.  198. 
Neb..  Act  March  25,  1867,  c.  7,  §  1,  15  Stat.  5.  Nev.,  Act  Feb.  27,  1865,  c. 
64,  I  1,  13  Stat  440.  N.  Y.,  Act  March  3,  1815,  c.  95,  8  Stat.  235;  Act 
Feb.  25,  1865,  c.  54,  §  1,  13  Stat.  438.  N.  C,  Act  June  4,  1790,  c.  17,  i 
1,  1  Stat.  126;  Act  June  4,  1872,  c.  282,  §  7,  17  Stat.  217.  Ohio,  Act  Feb. 
19,  1803,  c.  7,  I  4.  2  Stat.  202;  Act  Feb.  10,  1855,  c.  73,  §  8,  10  Stat.  605. 
Or.,  Act  March  3,  1859,  c.  85,  §  3,  11  Stat.  437.  Pa.,  Act  April  20,  1818,  c. 
108,  §  5,  3  Stat.  463.  Tenn.,  Act  April  29,  1802,  c.  31,  §  20,  2  Stat  165; 
Act  June  18,  1838,  c.  118,  §  11,  5  Stat  250 ;  Act  Jan.  18,  1839,  c.  3,  §  1,  5 
Stat  313.  Tex.,  Act  Dec.  29,  1845,  c.  1,  §  3,  9  Stat  1 ;  Act  Feb.  21,  1857,  c. 
57,  §  6,  11  Stat  165.  Vt,  Act  March  2,  1791,  c.  12,  f  1,  1  Stat  197.  Va., 
Act  Feb.  3,  1871,  c.  35,  §  8,  16  Stat  404.  W.  Va.,  Act  Feb.  4,  1819,  c.  12, 
§§  1,  3,  3  Stat  478,  479;  Act  May  26,  1824,  c.  1G7,  §  1,  4  Stat  48;  Act 
June  11,  1864,  c.  120,  §  1,  13  Stat.  124.  Wis.,  Act  Aug.  6,  1846,  c.  89,  §  5, 
9  Stat  57 ;  Act  June  29,  1870,  c,  175,  §  8,  16  Stat.  172. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  certain  dis- 
tricts of  Alabama  and  Georgia,  were  superseded  by  subsequent  special  provi- 
sions relating  to  the  districts  mentioned  respectively.  A  district  attorney  was 
provided  for  each  of  the  three  districts  of  Alabama  by  Act  March  3,  1893,  c. 
220,  post  §  1341,  and  for  each  of  the  two  districts  of  Georgia  by  Act  April 
25,  1882,  c  87,  §  1,  post  §  1345. 

Numerous  acts  subsequent  to  the  Revised  Statutes,  establishing  additional 
districts  in  particular  states,  provided  for  the  appointment,  etc.,  of  a  district 
attorney  and  other  offices  for  each  new  district.  Such  provisions  which  re- 
main in  force  are  set  forth  under  the  names  of  the  states  in  alphabetical 
order,  post,  §§  1341-1374. 

By  the  several  acts  since  the  Revised  Statutes  admitting  new  states  into 
the  Union,  and  by  subsequent  statutes,  one  or  more  judicial  districts  were 
constituted  in  each  such  state,  and  the  appointment,  etc.,  of  a  district  at- 
torney and  other  officers  for  each  such  district  was  authorized.  Such  pro- 
visions which  remain  in  force  are  also  set  forth  under  the  names  of  the 
states  in  alphabetical  order,  post,  f§  1341-1374. 

The  appointment  of  assistant  district  attorneys  by  the  Attorney-General  was 
authorized  by  Act  May  23,  1896,  c.  252,  |  8,  post,  §  1424,  and  the  employ- 
ment by  district  attorneys  of  necessary  clerical  assistance  was  authorized  by 
section  15  of  the  same  act,  post,  §  1427. 

The  employment  of  special  assistants  to  district  attorneys  and  of  counsel 
was  provided  for  by  R.  S.  §§  363,  366,  ante,  §§  538,  541. 

Notes  of  Deoisiona 

Validity    of    appointment^-Where    a  A  district  attorney  is  not  authorized, 
district  attorney   was   appointed   by  a  either   by   virtue   of  his   office   or   the 
court  having  authority  to  make  a  valid  direction  of  the  President,  to  do  any 
appointment,  and  he  was  in  the  undis-  act  which  will  obligate  the  United  States 
turbed  and  unquestioned  exercise  of  the  to  reimburse  a  person  for  money  ex- 
powers  of  such  office  at  the  time  an  pended  in  the  improvement  of  public 
indictment  was  returned,  he  being  a  de  lands.     Bradford  v.   U.   S.    (1911)    47 
facto  officer,  it  was  no  objection  to  the  Ot   Gl.   141.     See,  post,   §  1296,   and 
indictment  that   the   appointment  was  notes  thereunder, 
invalid  on  the  ground  that  such  attor- 
ney was  not  a  permanent  resident  of  Duties  cannot  be  performed  by  prl- 
the  district.     U.  S.  v.  Mitchell  (0.  0.  vate  persons^See  §  1296,  post 
1905)  136  Fed.  896.  Cited    without    definite    application. 

Authority  and  duty  of  district  attor-  Confiscation  Cases  (1868)  7  Wall.  454, 

ney  In  general.— This  section  and  post,  456,  19  L.  Ed.  196;  Parsons  v.  V.  S. 

§  1296,  define  the  place,  character,  and  (1897)  17  Sup.  Ot  880,  881,  167  U. 

extent  of  the  duties  of  a  district  attor-  S.  324,  42  L.  Ed.  185;    Barrett  v.  U. 

ney  who  is  the  district -attorney  of  the  S.  (1898)  18  Sup.  Ct  327,  331,  169  U. 

United  States  in  the  district,  and  so  far  S.  218,  42  L.  Ed.  723;    U.  S.  v.  John- 

as  locality  is  concerned  the  boundaries  son  (1809)  19  Sup.  Ct  427,  173  U.  S. 

of  the  district  are  the  limits  of  duty.  363,  43  L.  Ed.  731;   U.  S.  v.  Rosenthal 

U.  S.  V.  Winston   (1898)   18  Sup.  Ct  (C.  C.  1903)  121  Fed.  862;   Cole  v.  U. 

701,  702,  170  U.  S.  522,  42  L.  Ed.  1130,  S.   (1893)  28  Ct.  CI.  501;    Parsons  v. 

affirming   (1896)  73  Fed.  149,  153,  19  U.  S.  (1895)  30  Ct  CL  222. 
0.  C.  A.  419. 

(R.  S.  §  768.     Superseded.) 
This   section  provided   that  the  district  attorney   of  the   district  of   Iowa 
■hoold  perform  the  duties  of  district  attorney  for  all  the  divisions  of  said 
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district;  referring  to  the  diyiatons  in  that  district  as  constitated  by  R.  S. 
§  537.  It  was  superseded  on  the  division  of  the  State  into  two  districts  by 
Act  July  20,  1882,  c.  312.  22  Stat  172,  section  3  of  which  act,  providing 
for  a  district  attorney  for  each  district,  is  set  forth  post,  §  1351. 

§  1295.  (R.  S.  §  769.)     Term  and  oath  of  district  attorneys. 

District  attorneys  shall  be  appointed  for  a  term  of  four  years,  and 
their  commissions  shall  cease  and  expire  at  the  expiration  of  four 
years  from  their  respective  dates.  And  every  district  attorney,  be- 
fore entering  upon  his  office,  shall  be  sworn  to  a  faithful  execution 
thereof. 

Act  Sept  24,  1789,  c.  20,  fi  35,  1  Stat.  92.  Act  May  15,  1820,  c.  102,  §§ 
1,  2,  3  Stat  582. 

Provisions  that  attorneys  of  the  United  States  shall  continue  to  dischar^ 
the  duties  of  their  offices  until  their  successors  are  appointed  and  qualify 
were  made  by  Act  June  24,  1898,  c.  495,  {  1,  post,  §  1319. 

Provisions  for  the  temporary  filling  of  vacancies  in  the  office  of  district 
attorney  were  made  by  R.  S.  $  793,  and  Act  June  24,  1898,  c.  495,  §  2,  post 
|§  1318,  1320. 

Notes  of  Deoisibns 

EfPeot  of  termination  of  term.— A  dis-  remove  an  incumbent  before  the  expira- 

trict  attorney's  right   to   perform   the  tion  of  the  term  so  limited.    Parsons  v. 

duties  of  his  office  terminates  at  the  U.  S.  (1897)  17  Sup.  Ot  880,  881,  167 

end  of  his  term.     Badger  v.  XT.  S.  ex  U.    S.    324,   42   L.    Ed.    185,    affirming 

rel.  BoUes  (1876)  93  U.  S.  599,  23  L.  (1895)    30  Ct   CL   222.     See   post,  | 

Ed.  991.     But  see,  post,  §§  1318,  1319.  1318. 

Removal  by  President.— The  provision  Substitute  for  district  attorney.— Ab- 

that  "district   attorneys   shall   be   ap-  ^ence  of  a  district  attorney   before  a 

pointed  for  a  term  of  four  years,  and  court   justifies    the   appointment   of  a 

their  commissions  shall  cease  and  ex-  substitute  to  attend  another  court,  if 

pire  at   the   expiration  of   four  years  public  interests  require  it      (1860)   9 

from  their  respective  dates,"  is  one  of  Op.  Atty.  Gen.  526. 

limitation,  and  not  of  grant,  and  under  Cited    without    definite    application, 

the  settled  construction  of  the  consti-  In  re  Hennen  (1839)  13  Pet  230,  258, 

tution  the  President  has  the  power  to  10  L.  Ed.  138. 

(R.  S.  §  770.  Superseded.) 
This  section  provided,  for  the  district  attorney  for  the  southern  district 
of  New  York,  for  all  his  services,  a  salary  of  $6,000  a  year,  and  for  district 
attorneys  for  other  districts,  salaries  for  extra  services.  Compensation  for 
their  ordinary  services  was  by  fees,  per  diem  for  attendance,  mileage,  and 
per  centum  for  money  collected,  by  R.  S.  §|  823-827;  the  total  compensation 
not  to  exceed  $6,000,  by  R.  S.  §  835.  These  provisions  were  superseded, 
except  as  to  the  compensation  of  the  district  attorney  for  the  southern  district 
of  New  York,  by  the  provisions  for  salaries,  in  lieu  of  fees  and  other  com- 
pensations, to  the  district  attorneys  for  the  other  districts,  contained  in  Act 
May  28,  1896,  c  252,  §f  6,  7,  post,  §§  1418,  1419.  The  provision  of  this 
section  relating  to  the  salary  of  the  district  attorney  for  the  southern  district 
of  New  York  was  superseded  by  the  provision  for  a  salary  of  $10,(X)0  for  said 
district  attorney  of  Act  March  3,  1905,  c.  1483,  §  1,  post,  §  1436. 

§  1296.  (R.  S.  §  771.)     Duties  of  district  attorneys. 

It  shall  be  the  duty  of  every  district  attorney  to  prosecute,  in  his 
district,  all  delinquents  for  crimes  and  offenses  cognizable  under  the 
authority  of  the  United  States,  and  all  civil  actions  in  which  the 
United  States  are  concerned,  and,  unless  otherwise  instructed  by  the 
Secretary  of  the  Treasury,  to  appear  in  behalf  of  the  defendants  in 
all  suits  or  proceedings  pending  in  his  district  against  collectors, 
or  other  officers  of  the  revenue,  for  any  act  done  by  them  or  for  the 
recovery  of  any  money  exacted  by  or  paid  to  siich  officers,  and  by 
them  paid  into  the  Treasury. 

Act  Sept.  24,  1789,  c.  20,  §  35,  1  Stat.  92.  Act  March  3,  1863,  c.  76,  f 
13,  12  Stat.  741. 

Provisions  relating  to  the  prosecution  by  district  attorneys  of  proceedings 
for  fines,  forfeitures,  or  penalties  for  violations  of  revenue  laws  were  con- 
tained in  R.  S.  §  838,  post,  §  1297. 

Provisions  for  appearance  by  district  attorneys  in  actions  against  officers 
of  either  house  of  Congress  for  their  official  acts,  and  for  the  defense  of  such 
actions,  were  contained  in  Act  March  3,  1875,  c.  130,  §  8,  ante,  f  117. 
District  attorneys  may  be  required  to  furnish  assistance  or  informatioD  in 
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relation  to  the  titles  of  public  property  within  their  districts,  by  R.  S.  § 
355,  post,  I  6902 ;  and  they  were  required  to  render  all  legal  services  connected 
with  the  procurement  of  titles  to  sites  for  public  buildings,  other  than  life  sav- 
ing stations  and  pier-head  lights,  by  a  provision  of  Act  March  2, 1889,  c.  411,  § 
1,  post,  §  6904. 

Provisions  relating  to  the  conduct  by  district  attorneys  of  suits  and  pro- 
ceedings arising  out  of  laws  governing  national  banks,  in  which  the  United 
States  or  any  of  its  officers  or  agents  are  parties,  were  contained  in  R.  S. 
f  380,  ante,  i  556,  and  of  suits  for  money  due  the  post-office  department, 
in  R.  S.  fi  381,  ante,  §  587. 

District  attorneys  were  required  to  institute  prosecutions  against  all  per- 
sons violating  any  of  the  provii^ions  relating  to  crimes  against  the  elective 
franchise,  etc.,  by  R.  S.  §  1982,  post,  §  3935. 

It  was  made  the  duty  of  district  attorneys  to  appear  and  defend  the  in- 
terests of  the  Government  in  suits  on  claims  a?ainst  the  United  States,  by 
provisions  of  the  Tucker  Act,  Act  March  3,  18S7,  c.  3r)9,  |  6,  post,  §  1576; 
and  also  in  suits  in  equity  for  partition  of  lands  of  which  the  United  States 
is  one  of  the  tenants  in  common  or  joint  tenants,  by  a  provision  of  Act  May 
17,  1898,  c.  339,  §  2,  post,  §  1579. 

District  attorneys  were  required  to  inquire  into  and  take  proceedings  for 
violations  of  R.  S.  §  3490,  post,  §  6411,  relating  to  the  making  of  false  claims 
against  the  United  States,  by  R.  S.  S  3492,  post,  §  6415. 

The  duties  of  district  attorneys  in  prize  causes,  to  represent  and  protect 
the  interest  of  the  United  States  and  the  captors,  and  to  make  to  the  Secre- 
tary of  the  Navy  statements  of  the  condition  of  such  causes  pending,  were  pre- 
scribed by  R.  S.  §  4619,  post,  §  8399. 

In  all  States  and  Territories  where  there  are  Indian  reservations  or  allotted 
Indians,  district  attorneys  are  required  to  represent  them  in  all  suits,  by  a 
provision  of  Act  March  2,  1893,  c.  209,  §  1,  post,  §'  4102. 

Various  official  statements,  reports,  and  rot  urns  were  required  from  district 
attorneys  by  R.  S.  §§  772-775,  post,  §§  1298-1301,  and  returas  cf  fees  and 
emoluments,  by  R.  S.  §§  833,  834,  844-840,  and  subsequent  provisions,  post, 
§i   1394-1417. 

Every  district  attorney  was  required  to  reside  permanently  in  the  district 
where  his  official  duties  were  to  be  performed,  and  to  give  his  personal  at- 
tention thereto,  by  Act  June  20,  1874,  c.  328,  §  2,  post,  §  1332.  But  the 
requirement  as  to  residence  was  superseded  by  the  provision  authorizing  the 
Attorney-General  to  fix  the  official  residence  of  the  district  attoniey  and  of 
each  of  his  assistants,  contained  in  Act  May  28,  1896,  c.  252,  §  8,  post,  § 
1420. 

District  attorneys  were  required  to  prosecute  suits  by  the  United  States 
for  penalties  for  violations  of  the  provisions  of  Act  Feb.  20,  1907,  c.  1134, 
relating  to  importation  of  aliens  under  contract  to  labor,  by  section  5  of 
that  act,  post,  §  4251. 

District  attorneys  were  required  to  institute  proceedings  to  cancel  naturali- 
zation certificates  fraudulently  or  illegally  procured,  by  Act  June  29,  1906,  c. 
8592,  §  15,  post,  §  4374. 

District  attorneys  were  required  to  prosecute  for  the  recovery  of  forfeitures 
provided  for  violations  of  the  act  to  regulate  commerce.  Act  Feb.  4,  1887,  c. 
104,  as  amended  by  Act  June  29,  1906,  c.  3591,  by  a  provision  of  section 
16  of  said  Act  Feb.  4,  1887,  c.  104,  as  amended  by  Act  June  29,  1906,  c. 
3591,  §  5,  post,  §  8584. 

District  attorneys  were  required  to  commence  and  prosecnte  proceedin;?s 
for  enforcement  of  penalties  for  violations  of  the  Pure  Food  Act  of  June  30, 
19(J(J,  o.  3915,  by  section  5  of  that  act,  post,  §  8721. 

District  attorneys  w^ere  required  to  prosecute  persons  violating  the  regula- 
tions prescribed  by  the  Secretary  of  War  for  the  use  of  canals  authorized 
by  Act  Aug.  18,  1894,  c.  299,  §  4,  amended  by  Act  June  13,  1902,  c. 
1079,  §  11,  post,  I  9861,  and  the  regulations  prescribed  for  drawbridges  au- 
thorized by  Act  Aug.  18,  1894,  c.  299,  §  5,  post,  §  9973,  by  Act  June  13,  1902, 
c.  1079,  i  6,  post,  §  9862. 

Other  provisions  relating  to  the  duties  of  district  attorneys  as  to  the  en- 
forcement of  particular  laws  are  set  forth  under  the  titles  and  chapters  con- 
taining those  laws.    For  specific  references  thereto,  see  the  general  index. 

Notea  of  Deoisions 

L    Nature  of  office  of  district  attorney.  6.  Civil  actions  In  which  the  United  States 
2.    Authority  and  duty  of  district  attorney                 are  concerned. 

in  general.  7.  Habeas  corpus  proceedings. 

S.    Representation   by  district  attorney  of  8.  Courts  In  which  district  attorneys  must 

suits  prosecuted  In  the  name  of  and  appear. 

for  the  benefit  of  the  United  States.  9.  Authority  to  employ  substitute  stenog- 
4.    Prosecution    of   delinquents   for   crimes                  raphers. 

and  offenses.  10.  Fees  and  salary  of  district  attorneys, 

i.   '-—   Control  of  prosecutions  by  district  11.  Extra   compensation. 

attorneys.  12.  Authority  of  special   counsel. 
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1.  Nature  of  offloe  of  district  attorney. 

— ^A  district  attorney  is  not  a  member 
of  the  department  of  justice,  but  is  a 
separate  judicial  officer,  with  powers 
and  duties  defined  by  statute.  Fish  v. 
U.  S.  (D.  C.  1888)  36  Fed.  677,  680. 
Is  not  so  far  an  officer  of  the  court  that 
the  court  can  compel  him  to  enter  the 
appearance  of  the  United  States,  dj^'ifth 
Nat.  Bank  v.  Long  (O.  O.  1877)  Fed. 
Cae.  No.  4.780. 

2.  Authority  and  duty  of  distrlot  at- 
torney in  general.— The  powers  of  a  dis- 
trict attorney  are  defined  in  the  stat- 
utes, and  no  power  is  vested  in  him  to 
bring  suits  in  the  name  of  the  United 
States.  Cohen  v.  U.  S.  (1912)  38  App. 
D.  0.  123.  Without  instructions,  ex- 
cept in  a  case  of  manifest  urgency, 
which  it  is  his  duty  to  communicate  im- 
mediately, in  order  that  he  may  be  in- 
structed as  to  its  further  prosecution. 
(1855)  8  Op.  Atty.  Gen.  454.  And  he 
may,  on  the  authorization  of  the  gov- 
ernment, appear  in  behalf  of  a  person 
seeicing  the  remission  of  a  forfeiture. 
In  re  Princess  of  Orange  (D.  C.  1831) 
Fed.  Gas.  No.  11,431.  But  the  rights 
of  the  United  States  in  certain  shore 
land  under  the  provisions  of  a  trust 
deed  cannot  be  affected  by  his  admis- 
sion in  a  proceeding  in  a  state  court 
with  reference  to  the  land,  to  which  the 
United  States  was  not  a  party.  Fay  v. 
U.  S.  (1913)  204  Fed.  559, 123  C.  C.  A. 
85.  A  federal  officer  cannot,  without 
the  authority  of  congress,  submit  to  ar- 
bitration a  dispute  as  to  the  riparian 
rights  of  the  United  States.  U.  S.  v. 
Ames  (C.  G.  1845)  Fed.  Gas.  No.  14,- 
441. 

This  section,  and  ante,  §  1294,  define 
the  place,  character,  and  extent  of  the 
duties  of  a  district  attorney  who  is  the 
district  attorney  of  the  United  .States 
In  the  district,  and  so  far  as  locality  is 
concerned  the  boundaries  of  the  district 
are  the  limits  of  his  duty.  U.  S.  V. 
Winston  (1898)  18  Sup.  Ct.  701,  702, 
170  U.  S.  522,  42  L.  Ed.  1130,  affirming 
judgment  (1896)  73  Fed.  149,  19  G.  G. 
A.  419.  But  a  district  attorney  in  Ore- 
gon is  the  attorney  for  the  several 
counties  in  his  district,  and  he  must 
prosecute  or  defend  all  actions  to  which 
such  counties  may  be  a  party,  without 
reference  to  the  locality  of  the  court. 
Moreland  v.  Marion  County  (G.  G. 
1875)  Fed.  Gas.  No.  9,794. 

3.  Representation  by  district  attorney 
of  suits  prosecuted  in  the  name  of  and 
for  the  benefit  of  the  United  States^— 

The  district  court  will  not  recognize 
any  suit  prosecuted  in  the  name  and 
for  the  benefit  of  the  United  States, 
unless  it  be  represented  by  the  district 
attorney  or  some  one  designated  by 
him.  Confiscation  Gases  (1868)  7 
Wall.  454,  457,  19  L.  Ed.  196;  U.  S.  v. 
Morris  (G.  G.  1822)  Fed.  Gas.  No.  15,- 
816;  Same  v.  Stowell  (C.  G.  1864) 
Fed.  Gas.  No.  16,409;  Same  v.  Mc- 
Avoy  (G.  G.  1860)  Fed.  Gas.  No.  15,- 
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654;  Same  v.  Doughty  (O.  C.  1870) 
Fed.  Gas.  No.  14,986. 

The  district  attorney,  prosecuting  a 
suit  in  a  federal  court  of  his  district  to 
condemn  land  for  the  site  of  a  fortifi- 
cation, is  acting  in  the  line  of  his  duty 
under  this  section,  and  is  appearing  in 
court  "on  the  business  of  the  United 
States."  U.  S.  v.  Johnson  (1899)  19 
Sup.  Ct.  427,  428,  173  U.  S.  363.  43  L. 
Ed.  731. 

The  court  can  recognize  the  United 
States  as  a  plaintiff  on  the  record  only 
when  the  record  shows  that  the  United 
States  appear  as  plaintifTB  by  the  dis- 
trict attorney.  And  where  a  bill  stated 
that  it  was  brought  by  the  United  States 
at  the  relation  of  certain  persons,  and 
did  not  state  that  the  United  States 
brought  it  by  their  district  attorney, 
and  was  subscribed  by  certain  other  per- 
sons as  solicitors  for  the  plaintiffs,  on 
demurrer  it  was  held  bad,  as  not  stat- 
ing a  case  which  entitled  the  United 
States  to  the  relief  sought  U.  S.  v. 
Doughty  (G.  C.  1870)  Fed.  Gas.  No. 
14,986. 

4.  Prosecution  of  delinquents  for 
crimes  and  offensesv— The  district  attor- 
ney is  the  only  prosecutor  known  to  the 
federal  laws;  no  private  prosecutor  be- 
ing recognized.  U.  S.  v.  Stone  (O.  C. 
1881)  8  Fed.  232,  261.  And  his  duUes 
do  not  end  with  the  judgment  or  order 
of  the  court,  but  he  must  provide  the 
marshal  with  ail  necessary  process  to 
execute  such  judgment  Levy  Court  of 
Washington  v.  Ringgold  (1831)  5  Pet 
451,  453,  8  L.  Ed.  188. 

Failure  of  the  executive  department 
to  report  violations  of  Food  and  Drug 
Act  June  30,  1906,  post,  §  8717  et  seq., 
does  not  affect  the  duty  of  the  district 
attorney  imposed  by  this  section.  U. 
S.  V.  Morgan  (1911)  32  Sup.  Ct  81,  82, 
222  U.  S.  274,  56  L.  Ed.  198. 

When  a  statute  makes  an  offense 
punishable  by  fine  or  imprisonment,  or 
both,  the  district  attorney  cannot  waive 
the  imprisonment,  and  sue  in  debt  for 
the  fine.  U.  S.  v.  Morin  (D.  C.  1866) 
Fed.  Cas.  No.  15,810. 

Whenever  the  vindication  of  the  au- 
thority of  the  government  requires  it 
the  district  attorney  should  appear  for 
the  United  States  in  contempt  proceed- 
ings. Durant  v.  Washington  County 
(C.  G.  1869)  Fed.  Cas.  No.  4,191. 

A  proceeding  for  contempt  in  a  federal 
court  for  violation  of  an  injunction 
granted  in  a  civil  suit,  although  for  a 
distinctly  criminal  contempt,  need  not 
be  prosecuted  by  the  District  Attorney 
but  may  properly  be  conducted  by  the 
attorneys  for  the  complaining  party. 
Phillips  Sheet  &  Tin  Plate  Go.  v.  Amal- 
gamated Ass*n  of  Iron,  Steel  &  Tin 
Workers  (D.  G.  1913)  208  Fed  335. 

The  general  authority  to  prosecute 
delinquents  authorizes  a  district  attor- 
ney to  employ  a  stenographer  in  crim- 
inal cases,  and  to  render  the  United 
States  liable  to  pay  a  reasonable  com- 
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pensation  for  services  renderedi  with- 
out first  obtaining  the  authorization  of 
the  attorney  general.  Fish  y.  U.  S. 
(D.  C.  1888)  36  Fed.  677. 

Violations  of  all  laws  of  the  United 
States  applicable  to  the  District  of  Co- 
lumbia are  to  be  prosecuted  by  the  dis- 
trict attorney  of  the  United  States,  but 
violations  of  the  municipal  ordinances 
are  to  be  prosecuted  by  the  attorney  for 
the  district.  U.  S.  v.  Hoskins  (D.  0. 
1887)  5  Mackey,  478. 

5.  —  Control  of  prosecutions  by  dis- 
trict attorn eysd— The  district  attorney 
has  exclusive  direction  and  authority 
over  prosecutions  until  the  cases  come 
under  control  of  the  court.  U.  S.  v. 
Corrie  (C.  C.  1860)  Fed.  Cas.  No.  14,- 
869.  After  indictment  found,  and  be- 
fore trial  commenced,  he  has  absolute 
power  to  enter  a  noUe  prosequi.  Same 
V.  Stowell  (C.  C.  1854)  Fed.  Cas.  No. 
16,409;  Same  v.  Schumann  (C.  C.  1866) 
Fed.  Cas.  No.  16,235.  He  has  the  same 
power  at  any  time  before  verdict  Same 
V.  Watson  (C.  C.  1869)  Fed.  Cas,  No. 
16,652.  But  has  no  absolute  power  to 
dismiss  while  an  examination  of  the 
accused  is  proceeding  before  a  commis- 
sioner, or  the  grand  jury.  Same  v. 
Schumann  (C.  C.  1866)  Fed.  Cas.  No. 
16,285.  And  has  no  authority  to  take 
from  the  hands  of  the  marshal  war- 
rants regularly  issued  to  him  by  a 
commissioner,  for  the  purpose  of  decid- 
ing whether  or  not  such  warrants  shall 
be  executed.  Same  v.  Scroggins  (C.  O. 
1879)  Fed.  Cas.  No.  16,244;  Same  v. 
Ebbs  (D.  C.  1881)  10  Fed.  369.  And 
while  he  may  appear  before  the  com- 
missioner and  attend  to  the  presenta- 
tion of  the  evidence,  he  is  only  counsel 
for  the  government,  and  he  cannot  di- 
rect the  commissioner  in  his  judgment, 
or  as  to  what  course  he  shall  pursue,  or 
dismiss  the  proceedings.  Same  v.  Bbbs 
(D.  C.  1881)  10  Fed.  369,  373. 

The  consent  of  the  United  States  at- 
torney to  the  hearing  by  District  Court 
of  motion  after  the  term  to  set  aside  a 
conviction  for  misconduct  of  counsel 
and  bias  of  juror  is  not  a  waiver  of  any 
right  which  the  government  might  have 
to  a  writ  of  prohibition  in  the  Circuit 
Court  of  Appeals  on  defendant's  writ  of 
error.  U.  S.  v.  Mayer  (1914)  35  Sup. 
Ct.  16,  235  U.  S.  55,  59  L.  Bd.  129. 

6.  Civil  actions  In  which  the  United 
States  are  conoorned^— District  attor- 
neys must  appear  in  the  federal  courts 
of  their  respective  districts  in  all  cases 
in  which  the  United  States  shall  be  con- 
cerned, though  the  case  is  not  in  the 
name  of  the  United  States,  but  of  some 
officer.    (1867)  8  Op.  Atty.  Gen.  399. 

A  district  attorney,  prosecuting  a  suit 
in  a  federal  court  of  his  district  to 
condemn  land  for  a  site  for  a  fortifica- 
tion, is  acting  in  the  line  of  his  duty.  U. 
S.  V.  Johnson  (1899)  19  Sup.  Ct.  427, 
431,  173  U.  S.  368,  43  L.  Ed.  731. 

This  section  covers  a  habeas  corpus 
proceeding   to    release    Chinese    immi- 


grants detained  by  orders  of  the  collec- 
tor of  the  port  Hilborn  v.  U.  S.  (1896) 
16  Sup.  Ct.  1017,  1018,  163  U.  S.  342. 
41  L.  Ed.  183. 

Actions  for  penalties  are  civil  ac- 
tions, both  in  form  and  substance. 
Steams  v.  U.  S.  (C.  C.)  Fed.  Cas.  No. 
13,341.  Where  both  a  money  penalty 
and  imprisonment  are  prescribed  as 
punishment  for  an  offense,  an  action  of 
debt  will  lie  for  the  money  penalty.  U. 
S.  V.  Foster  (C.  C.  1871)  Fed.  Cas.  No. 
15.142. 

An  action  to  enforce  the  statutory 
lien  for  internal  revenue  taxes  evaded 
by  defendant  is  "a  dvil  action  in  which 
the  United  States  are  concerned.''  Bliss 
V.  U.  S.  (C.  C.  1889)  37  Fed.  191. 

The  United  States  attorney  has  dis- 
cretionary power  as  to  the  presentation 
to  or  withholding  from  the  consideration 
of  the  court  any  particular  testimony 
in  a  prize  cause.  The  Peterhoff  (D.  C. 
1863)  Fed.  Cas.  No.  11,024. 

It  is  not  a  part  of  the  official  duties 
of  a  district  attorney  to  resist  applica- 
tions for  the  discharge  of  enlisted  mi- 
nors, under  writs  of  habeas  corpus  is- 
sued out  of  state  courts,  but  the  Sec- 
retary of  War  may  employ  him.  (1861) 
10  Op.  Atty.  Gen.  146. 

7.  Habeas  corpus  proceedings.— This 
section  covers  a  habeas  corpus  proceed- 
ing brought  to  release  Chinese  immi- 
grants detained  by  orders  of  the  col- 
lector of  the  port.  Hilborn  v.  U.  S. 
(1896)  16  Sup.  Ct.  1017, 163  U.  S.  342, 
41  L.  Ed.  183. 

8.  Courts  In  which  district  attorneys 
must  appear^It  is  the  duty  of  district 
attorneys  to  attend  all  the  courts  of 
their  respective  districts  when  required 
by  the  government  (1830)  2  Op.  Atty. 
Gen.  319.  But  need  not  represent  the 
government  in  the  circuit  court  of  ap- 
peals. U.  S.  V.  Winston  (1898)  18  Sup. 
Ct.  701,  702,  170  U.  S.  522,  42  U  Ed. 
1130,  affirming  judgment  (1896)  73  Fed. 
149,  19  C.  C.  A.  419.  Though  sitting  in 
the  attorney's  district  while  the  case 
came  from  another  district.  Garter  v. 
U.  S.  (1896)  31  Ct  CI.  344. 

A  district  attorney  need  not,  in  gen- 
eral, attend  suits  in  state  courts. 
(1878)  16  Op.  Atty.  Gen.  99.  Nor  at- 
tend on  the  examination  by  a  magistrate 
of  a  state  of  a  complaint  preferred  by 
an  officer  of  the  Army  against  a  citizen 
for  violation  of  an  act  of  Congress,  or 
to  leave  the  place  of  his  residence  to 
assist  such  officer  of  the  Army  in  pro- 
curing evidence,  or  otherwise  preparing 
the  case.     (1853>  6  Op.  Atty.  Gen.  218. 

9.  Authority  to  employ  substitute  ste- 
nographers^—This  section  authorizes 
the  district  attorney  to  employ  a  ste- 
nographer in  criminal  cases,  and  to 
render  the  United  States  liable  to  pay  a 
reasonable  compensation  for  services 
rendered,  without  first  obtaining  the 
authorization  of  the  attorney  general. 
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Fish  ▼.  V.  S.  (D.  0.  1888)  36  Fed.  677. 
The  necessary  attendance  of  a  district 
attorney  before  one  court  is  a  sufficient 
cause  to  render  it  impossible  for  him 
to  attend  another  court  held  in  a  dif- 
ferent place  at  the  same  time.  This 
will  justify  the  appointment  of  a  sub- 
stitute to  attend  such  other  court,  if 
the  public  interest  requires  it  (1860) 
9  Op.  Atty.  Gen.  526. 

10.  Fees  and  salary  of  district  at- 
torneys.—See  post,  i§  1378,  1418.  1419, 
1426-1430. 

If.  — »  Extra  compensation^— Where 

an  extra  compensation  is  paid  a  dis- 
trict attorney  for  services  performed  at 
the  direction  of  the  attorney  general  in 
suits  in  which  the  goyernment  was  in- 
terested, he  must  account  therefor  as 
part  of  the  fees  and  emoluments  of  his 
office.  U.  S.  V.  Smith  (1895)  15  Sup. 
Ct.  846,  848,  158  U.  S.  346,  39  L.  Ed. 
1011. 

A  district  attorney  need  not  repre- 
sent the  goyernment  in  the  circuit 
court  of  appeals,  which  is  not  a  court 
of  the  district,  and  when  designated  to 
do  so  by  the  attorney  general  he  acts 
as  special  counsel  and  is  entitled  to  ex- 
tra compensation,  without  regard  to 
the  amount  of  his  compensation  as  an 
officer.  U.  S.  y.  Winston  (1898)  18 
Sup.  Ct.  701,  702,  170  U.  S.  522,  42 
L.  Ed.  1130. 

A  district  attorney  rendering  services 
in  proceedings  for  damages  to  land  by 


riyer  improyements  may  not  recover 
extra  compensation.  Colman  y.  U.  S. 
(1895)  66  Fed.  695,  14  C.  C.  A.  65. 

A  district  attorney  is  not  entitled  to 
extra  compensation  for  conducting  a 
suit  to  recover  a  pension  fraudulently 
received,  or  for  examining  title  to  a 
post  office  site.  Ruhm  y.  U.  S.  (C.  C. 
1895)  66  Fed.  531. 

The  district  attorney  is  entitled  to 
the  per  centum  for  prosecuting  an  ac- 
tion to  enforce  the  statutory  lien  for 
internal  revenue  taxes  invaded  by  de- 
fendant, such  action  being  "a  civil  ac- 
tion in  which  the  United  States  are 
concerned,"  within  section  1296.  Bliss 
v.  U.  S.  (C.  C.  1889)  37  Fed.  191,  194. 

12.  Authority  of  special  counsels- 
Counsel  employed  in  legal  proceedings 
within  any  district  are  presumed  to  act 
under  the  management  of  the  district 
attorney,  and  have  no  right  to  assume 
control  of  the  proceedings.  San  Fran- 
cisco V.  U.  S.  (C.  C.  1864)  Fed.  Caa. 
No.  12,316. 

Cited    without    definite    application, 

White  v.  Arthur  (C.  C.  1882)  10  Fed. 
80,  87;  U.  S.  v.  Rosenthal  (C.  C.  1903) 
121  Fed.  802;  In  re  Beavers  (C.  C. 
1904)  131  Fed.  366,  370;  U.  S.  v.  Rea- 
Read  Mill  &  Elevator  Co.  (C.  C.  1909) 
171  Fed.  501;  Weed  v.  U.  S.  (D.  C. 
1897)  82  Fed.  414,  420;  Smith  v.  Same 
(1891)  26  Ct.  CI.  568;  Cole  v.  Same 
(1893)  28  Ct  CI.  501;  ^Ulchrist  v. 
Same  (1896)  31  Ct.  CI.  403. 


§  1297.  (R.  S.  §  838,  as  amended,  Act  Feb.  27,  1877,  c.  69,  §  1.) 
Prosecution  of  frauds  on  the  revenue. 

It  shall  be  the  duty  of  every  district  attorney  to  whom  any  col- 
lector of  customs,  or  of  internal  revenue,  shall  report,  according  to 
law,  any  case  in  which  any  fine,  penalty,  or  forfeiture  has  been  in- 
curred in  the  district  of  such  attorney  for  the  violation  of  any  law  of 
the  United  States  relating  to  the  revenue,  to  cause  the  proper  pro- 
ceedings to  be  commenced  and  prosecuted  without  delay,  for  the 
fines,  penalties,  and  forfeitures  in  such  case  provided,  unless,  upon 
inquiry  and  examination,  he  shall  decide  that  such  proceedings  can- 
not probably  be  sustained,  or  that  the  ends  of  public  justice  do  not 
require  that  such  proceedings  should  be  instituted;  in  which  case 
he  shall  report  the  facts  in  customs  cases  to  the  Secretary  of  the 
Treasury,  and  in  internal-revenue  cases  to  the  Commissioner  of  In- 
ternal Revenue  for  their  direction.  And  for  the  expenses  incurred 
and  services  rendered  in  all  such  cases,  the  district  attorney  shall 
receive  and  be  paid  from  the  Treasury  such  sum  as  the  Secretary  of 
the  Treasury  shall  deem  just  and  reasonable,  upon  the  certificate  of 
the  judge  before  whom  such  cases  are  tried  or  disposed  of:  Pro- 
vided, That  the  annual  compensation  of  such  district  attorney  shall 
not  exceed  the  maximum  amount  prescribed  by  law,  by  reason  of 
such  allowance  and  payment. 

Act  March  3,  1873,  c.  244,  17  Stot  581.  Act  Feb.  27,  1877,  c  69.  |  1,  19 
Stat  241. 

The  amendment  of  this  section  by  Act  Feb.  27,  1877,  c  69,  §  1,  cited  above, 
consisted  in  the  insertion  of  the  word  **the"  after  the  words  "It  shall  be'*  at 
the  beginning  of  the  section. 

The  application  of  the  section  to  the  compensation  of  district  attorneys, 
except  the  district  attorney  for  the  District  of  Columbia,  was  superseded 
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by  the  provisions  for  payment  to.  them  of  fees  and  other  compensation,  con- 
tained in  Act  May  28,  1896,  c.  252,  fi§  6-^,  14-18»  and  subsequent  provisions, 
post,  §fi  1418,  1419,  1426-1430. 

Notes  of  Deoisions 

Expenses    and    compensationd^T  h  e  cate  by  him  to  the  amount  claimed,  and 

word  **caBe*'  covers  all  complaints  re-  rejected  on  the  ground  that  the  certifi- 

ported  by  revenue  officers  to  the  dis-  cate  required  cannot  be  given  in  such 

trict  attorney,  which  might  be  subject  cases,  cannot  be  allowed  by  the  courts, 

to  the  final  determination  of  the  court,  the  discretion  of  the  secretary  in  de- 

by  trial  or  other  action  therein.     Ez-  termining  the  amount  not  having  been 

penses  and  services  in  examining  reve-  exercised  or  properly  invoked.     U.  S. 

nue  reports  on  which  no  actions  are  v.  Bashaw  (1894)  14  Sup.  Ct.  638,  640, 

thereafter   instituted,    fall    within    the  152  U.  S.  436,  88  L.  Ed.  505,  reversing 

rule  for  compensation  prescribed.     In  (1892)   50  Fed.  749,  1  G.  0.  A.  653, 

re  Account  of  District  Attorney  (D.  0.  and  Bashaw  v.  U.  S.   (C.  0.  1891)  47 

1885)  23  Fed.  26;  Bashaw  v.  U.  S.  (0.  Fed.   40.     But   see   Carlisle  v.   U.   S. 

C.    1891)    47    Fed.    40,    42    (affirmed  (1896)'  7  App.  D.  C.  517,  holding  that 

[1892]  50  Fed.  749,  1  G.  O.  A.  653);  the  absence  of  the  certificate  will  not 

Sill  V.  U.   S.    (1898)   87  Fed.  699,  31  necessarily   take   away  jurisdiction   of 

C.   O.  A.  200.     CONTRA,   Stanton  ▼.  the  secretary  to  act.    It  is  merely  evi- 

Same  (C.  C.  1889)  37  Fed.  252  (judg-  dence  to  support  the  claim. 

SJf^*  ^''oIl^^^.^A  ^A\  ^}iK}''''J}^^         P«M  and  8alary.-See  post,  §§  1378, 

70  Fed.  890.  17  C.  C.  A.  475) ;  Waters  i^^g  1419  1426-1430. 

v.  U.  S.  (1897)  32  Ct  CI.  277;    (1885)  ^  '  ^_:*  ^V.Vl.  m.    .- 

18  Op.  Atty.  Gen.  126;    (1892)  20  Op.  ««P«rt  by  dlstdct  attorney--The  dis- 

Atty.   Gen.   399.     And   see    (1875)    15  trict  attorney  must  report  the  facts  to 

Op.  Atty.  Gen.  523,  holding  Act  June  the  Secretary  of  the  Treasury,  so  that 

22,  1874,  §  15,  post,  §  5803,  modifies  ^^^  may  determme  what  'the  ends  of 

this  section  in  so  far  as  to  require  the  P^^^^     justice     require       in     relation 

district  attorney  to  commence  proceed-  ^f^^^^'      ^^^^^^    ^^   ^^'   ^"^^    ^®°- 

ings  in  all  cases  covered  by  the  latter  "^^' 

section,  excepting  only  where  the  case  Cited     without    definite     application, 

cannot  in  his  judgment  be  "sustained."  Stacey  v.  Emery  (1878)  97  U.  S.  642, 

A  claim  for  services  in  investigating  24  L.  Ed.  1035;  U.  S.  v.  Finnell  (1902) 

cases    in    which    no    legal    proceedings  22  Sup.  Ct.  633,  635,  185  U.  S.  236,  46 

were  instituted,  presented  to  the  secre-  L.  Ed.  890;   U.  S.  ▼.  Mason  (1910)  31 

tary  of  the  treasury  without  proof  of  Sup.  Ct.  28,  218  U.  S.  517,  54  L.  Ed. 

the  facts  before  any  judge,  or  certifi-  1133. 

§  1298.  (R.  S.  §  772.)     Statement  of  suits  for  fines,  penalties,  an<J 
forfeitures. 

Every  district  attorney  shall,  on  instituting  any  suit  for  the  re- 
covery of  any  fine,  penalty,  or  forfeiture,  immediately  transmit  to 
the  Solicitor  of  the  Treasury  a  statement  thereof. 
Act  May  29,  1830,  c.  153,  §  4,  4  Stat.  415. 

§  1299.  (R.  S.  §  773,  as  amended.  Act  April  9,  1910,  c.  152.)  Re- 
turns  of  district  attorneys  to  Solicitor  of  the  Treasury. 
It  shall  be  the  duty  of  the  United  States  district  attorneys  to 
make  and  forward  to  the  Solicitor  of  the  Treasury,  for  his  informa- 
tion and  the  purposes  of  a  permanent  record,  such  reports  relating 
to  suits  in  which  the  United  States  is  a  party  as  may  be  required 
by  the  Solicitor  of  the  Treasury  with  the  approval  of  the  Attorney- 
General. 

Act  May  29,  1830,  c.  153,  §  3,  4  Stat.  414.  Act  March  3,  18G3,  c.  76,  §  13, 
12  Stat  741.  Act  March  2,  1867,  c.  169,  §  3,  14  Stat  471,  472.  Act  April 
9,  1910,  c.  152,  36  Stat  294. 

This  section,   as  enacted  in  the  Revised   Statutes,   required  statements  by 
district  attorneys  of  causes  to  which  the  United  States  was  a  party,  to  be 
made  at  certain  times  and  to  contain  certain  matters  specified.    It  was  amend- 
ed, making  it  their  duty  to  make  such  reports  as  should  be  required,  as  set 
forth  here,  by  Act  April  9,  1910,  c.  152,  cited  above. 
Cited    without    definite    applioation,      White  y.  Arthur  (G.  G.  1882)  10  Fed. 
U.  S.  V.  Winston    (1898)   18  Sup.   Ct      80,  87. 
701,  170  U.   S.  522,  42  L.  Ed.  1130; 

§  1300.  (R.  S.  §  774.)     Returns  of  district  attorneys  to  Commis- 
sioner of  Internal  Revenue. 

When  any  suit  or  proceeding  arising  under  the  internal  revenue 
laws,  to  which  the  United  States  are  party,  or  any  suit  or  proceeding 
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against  a  collector  or  other  officer  of  the  internal  revenue,  wherein 
a  district  attorney  appears,  is  commenced,  the  attorney  for  the  dis- 
trict in  which  it  is  brought  shall  immediately  report  to  the  Com- 
missioner of  Internal  Revenue  the  full  particulars  relating  to  the 
same;  and  he  shall,  immediately  after  the  end  of  each  term  of  the 
court  in  which  such  suit  or  proceeding  is  pending,  forward  to  the 
said  Commissioner  a  full  and  particular  statement  of  its  condition. 
Act   March   2,    1867,   c.  169,   §   3,   14   Stat.  471,   472. 

Notei  of  DeoisioBS 

Duties    of    district    attorneys.— This  U.  S.  v.  WiDston   (1898)   18  Sup.  Ct 

section   prescribes   some   details  as   to  701,  702,  170  U.  S.  522,  42  L.  Ed.  1130. 
the   duties   enjoined   by   ante,   §    1296. 

§  1301.  (R.  S.  §  775.)     Reports  by  district  attorney  to  Department 
of  Justice. 

Each  district  attorney  shall,  immediately  after  the  end  of  every 
term  in  which  any  suit  for  moneys  due  on  account  of  the  Post- 
Ofifice  Department  has  been  pending  in  his  district,  forward  to  the 
Department  of  Justice  a  statement  of  any  judgment  or  order  made, 
or  step  taken  in  the  same,  during  such  term,  accompanied  by  a 
certificate  of  the  clerk,  showing  the  parties  to  and  amount  of  every 
such  judgment,  with  such  other  information  as  the  Department  of 
Justice  may  require.  And  the  said  attorney  shall  direct  speedy  and 
effectual  execution  upon  said  judgment,  and  the  United  States  mar- 
shal to  whom  the  same  is  directed  shall  make  returns  of  the  pro- 
ceedings thereon  to  the  Department  of  Justice,  at  such  times  as  it 
may  direct. 

Act  July  2,  1836,  c.  270,  §  16,  5  Stat.  83.    Act  June  8,  1872,  c.  335,  f  309, 

17  Stat.  324. 
District   attorneys   were   required   to   report   to   the   Attorney   General   the 

action   taken   by   them   against  persons  violating   the   regulirflons   prescribed 

by  the  Secretary  of  War  for  the  use  of  canals,   drawbridges,  etc*  by  Act 

June  13,  1902,  c.  1079,  §  6,  post,  {  9862. 

Notes  of  Deoisioiu 
Duties    of    district    attorneys.— This      S.  y.  Winston  (1898)  18  Sup.  Gt.  701, 
section   prescribes   some   details   as   to      702,  170  U.  S.  522,  42  L.  Ed.  1130. 
the  duties  imposed  by  ante,  |  1296.    U. 

§  1302.  (R.  S.  §  776.)     Marshals. 

A  marshal  shall  be  appointed  in  each  district,  except  in  the  [mid- 
dle district  of  Alabama,  and  the  northern  district  of  Georgia,  and 
the]  western  district  of  South  Carolina.  [The  marshal  of  the  south- 
em  district  of  Alabama  shall  perform  the  duties  of  marshal  of  the 
middle  district  of  said  State,  and  shall  keep  an  office  at  Montgom- 
ery, in  said  middle  district.  The  marshal  of  the  southern  district 
of  Georgia  shall  perform  the  duties  of  marshal  of  the  northern  dis- 
trict of  said  State.]  The  marshal  of  the  eastern  district  of  South 
Carolina  shall  perform  the  duties  of  marshal  of  the  western  dis- 
trict of  said  State. 

Act  Sept.  24.  1789,  c.  20,  §  27,  1  Stat.  87.  Ala.,  Act  April  21,  1820,  c  47, 
§  7,  3  Stat.  565;  Act  May  5,  1830,  c  87.  §  1,  4  Stat.  399;  Act  Feb.  6,  1839, 
c.  20,  §  7,  5  Stat.  316.  Ark.,  Act  June  15,  1836,  c.  100,  fi  7,  5  Stat  51;  Act 
March  3,  1851,  c.  24,  §  4,  9  Stat  595.  Ga.,  Act  Aug.  11,  1848,  c  151,  S 
7,  9  Stat  281,     Fla.,  Act  March  3,  1845,  c.  75,  f  8,  5  Stat  788;  Act  Feb. 

23,  1847,  c.  20,  §  6,  9  Stat  131.  111.,  Act  March  3,  1819,  c.  70,  §  5,  3  Stat 
503 ;  Act  Feb.  13,  1855,  c.  96,  |  9,  10  Stat  607.  Ind.,  Act  March  3,  1817,  c 
100,  §  5,  3  Stat.  391.  Iowa,  Act  March  3,  1845,  c.  76,  §  5,  5  Stat  789.  Kan., 
Act  Jan.  29,  1861,  c.  20,  §  4,  12  Stat  128.  La.,  Act  July  27,  1866,  c.  2S0, 
§  1,  14  Stat  300.    Mich.,  Act  July  1,  1836,  c.  234,  §  5,  5  Stat  62;  Act  Feb. 

24,  1863,  c.  54,  §  8,  12  Stat.  661.  Minn.,  Act  May  11,  1858,  c.  31,  f  3,  11 
Stat.  2S5.  Miss.,  Act  Apnl  3,  1818,  c.  29,  §  5,  3  Stat.  413 ;  Act  June  18,  183S, 
c.  115,  §  6,  5  Stat  248.  Mo.,  Act  March  16,  1822,  c.  12,  §  5,  3  Stat  653; 
Act  March  3,  1857,  c.  100,  §§  8,  9,  11  Stat.  198.  Neb.,  Act  March  25,  1867, 
c.  7,  §  1,  15  Stat  5.    Nev.,  Act  Feb.  27»  1865,  c.  64,  |  1,  13  Stat  440.    N.  Y., 
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Act  March  3,  1815,  c.  95,  3  Stat.  235;  Act  Feb.  25,  1805,  c.  54.  f  1,  13  Stat. 
438.  N.C.,  Act  June  4,  1790,  c  17,  §1,  1  Stat.  126.  Ohio.  Act  Feb.  19,  1803, 
c  7.  §  5,  2  Stat  202 ;  Act  Feb.  10,  1855,  c.  73,  §  8,  10  Stat.  GOo.  Or..  Act 
March  3,  1859,  c.  85,  §  3,  11  Stat.  437.  Pa.,  Act  April  20,  1818,  c.  108,  §  5, 
3  Stat.  403.  Tenn.,  Act  April  29,  1802,  c.  31,  §  19,  2  Stat.  1(55 ;  Act  June  18.. 
1838,  c.  118,  §  10,  5  Stat.  250;  Act  Jan.  18,  1839,  c.  3,  §  1,  5  Stat.  313. 
Tex,,  Act  Dec.  29,  1845,  c.  1,  §  3,  9  Stat.  1 ;  Act  Feb.  21,  1857,  c.  57,  f  6,  11 
Stat  165.  Vt,  Act  March  2,  1791,  c.  12,  §  1,  1  Stat  197.  Va.,  Act  Feb. 
3,  1871,  c.  35,  §  8,  16  Stat  404.  W.  Va..  Act  Feb.  4,  1819,  c.  12,  §§  1,  3.  a 
Stat  478.  479;  Act  May  26.  1824,  c.  167,  §  1,  4  Stat  48;  Act  June  11.  1864. 
c.  120,  §  1,  13  Stat  124.  Wis.,  Act  Aug.  6,  1846,  c.  89.  §  5.  9  Stat.  57;  Act 
June  29,  1870,  c.  175,  §  8,  16  Stat.  172. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  certain  dis- 
tricts of  Alabama  and  Georgia,  were  superseded  by  subsequent  special  pro- 
visions relating  to  the  districts  mentioned,  respectively.  A  marshal  was  pro- 
vided for  each  of  the  three  districts  of  Alabama  by  Act  March  3,  1893,  c.  220,. 
post,  §  1341,  and  for  each  of  the  two  districts  of  Georgia  by  Act  April  25, 
1882,  c.  87,  §  1,  post,  §  1345. 

Numerous  acts  subsequent  to  the  Revised  Statutes,  establishing  additional 
districts  in  particular  states,  provided  for  the  appointment,  etc.,  of  marshals,, 
deputy  marshals  and  other  officers  for  each  new  district.  Such  provisions  which 
remain  in  force  are  set  forth  under  the  names  of  the  states  in  alphabetical  order, 
post,  §§  1341-1374,  or  are  referred  to  in  notes  to  said  provisions. 

By  the  several  acts  since  the  Revised  Statutes  admitting  new  states  into 
the  Union,  and  by  subsequent  statutes,  one  or  more  judicial  districts  were  con- 
stituted in  each  such  state,  and  the  appointment,  etc..  of  a  marshal  and  other 
officers  for  each  such  district  was  authorized.  Such  provisions  which  remain 
in  force  are  also  set  forth  under  the  names  of  the  states  in  alphabetical  order, 
post,  §§  1341-1374,  or  are  referred  to  In  notes  to  said  provisi(.n8. 

Marshals  of  the  circuit  courts  of  appeals  were  authorized  by  provisions  of 
the  act  establishing  those  courts.  Act  March  3,  1891,  c.  517,  §  2,  26  Stat  826 ; 
but  said  provisions  were  repealed,  and  the  duties  and  powers  imposed  on  said 
marshals  were  to  be  performed  by  the  marshals  for  the  districts  where  terms 
of  said  courts  might  be  held,  by  a  provision  of  Act  July  16,  1892,  c.  196,  § 
1,  27  Stat.  222.  And  the  marshals  for  the  several  districts  were  made  mar- 
shals of  the  circuit  courts  of  appeals,  by  Jud.  Code,  §  123,  ante,  §  1115. 

A  marshal  of  the  Supreme  Court,  to  be  appointed  by  the  court,  was  au- 
thorized by  R.  S.  §  677.  incorporated  in  Jud.  Code.  §  219,  ante.  §  1195. 

The  appointment  of  one  United  States  marshal  for  the  district  of  Arizona  was- 
authorized  by  Act  June  20,  1910,  c  310,  §  31,  ante,  §  1053. 

The  appointment  of  one  United  States  marshal  for  the  district  of  New  Mex- 
ico was  authorized  by  Act  June  20,  1910,  c  310.  §  13,  ante,  §  1083. 

Notes  of  Decisions 

Authority  to  appoint  marshals.— The  appointed   by   the   president   de   facto- 

general    provisions    of    Act    Sept.    24,  of  the  United  States,  the  court  will  not 

1789,  c.  20,  f  27,  confer  no  authority  decide    the    question    whether    he   was 

on  the  President  to  appoint  marshals  duly  elected  to  that  office.     Peyton  v» 

in      districts      subsequently      created.  Brent  (C.  C.  1829)  Fed.  Cas.  No.  11,- 

(1829)  2  Op.  Atty.  Gen.  253.  056. 

— —  Question  for  courts— Upon  a  rao-         Cited    without    definite    application, 

tion  to  discharge  a  defendant  arrest-  Barrett  v.  U.   S.    (1898)    18  Sup.  Ct 

ed  upon  a  cap.  ad  res.  by  a  marshal  327.  331,  169  U.  S.  218,  42  L.  Ed.  723. 

(R.  S.  §  777.     Superseded.) 
This  section  related   to  the  performance  by  the  marshal  of  the  southern 
district  of  Georgia  of  the  duties  of  marshal  in  the  northern  district    It  was 
superseded  by  the  appointment  of  a  marshal  for  the  northern  district,  under 
Act  April  25,  1882,  c.  87.  §  1,  post,  §  1345. 

(R.  S.  §  778.  Superseded.) 
This  section  provided  that  the  marshal  of  the  district  of  Iowa  should  per- 
form the  duties  of  marshal  for  all  the  divisions  of  said  district;  referring  to 
the  divisions  in  the  district  as  constituted  by  R.  S.  §  537.  It  was  superseded 
on  the  division  of  the  State  into  two  districts  and  the  subdivision  thereof  into 
divisions  by  Act  July  20,  1882,  c.  312,  22  Stat  172,  section  3  of  which  act, 
providing  for  a  marshal  in  each  district  is  set  forth  post.  §  1351. 

§  1303.  (R.  S.  §  779.)     Marshal's  term. 

Marshals  shall  be  appointed  for  a  term  of  four  years. 
Act  Sept  24,  1789,  c.  20,  §  27,  1  Stat  87. 
Proviaiona  that  marshals  shall  continue  to  discharge   the  duties  of  their 
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offices  until  their  successors  are  appointed  and  qualify  were  made  by  Act  June 
24,  1898,  c.  495,  §  1,  post,  §  1319. 

Provisions  for  the  temporary  filling  of  vacancies  in  the  office  of  marshal 
were  made  by  R.  S.  S  793,  and  Act  June  24,  1898,  c.  495,  |  2,  post,  §§  1318, 
1320; 

Notea  of  Deoisioiui 


Term  of  office  and  liabilities  on  bond. 

—The  marshal  of  the  district  of  Geor- 
gia, appointed  wliile  such  district  cov- 
ered the  entire  state,  continued  in  of- 
fice after  the  state  was  divided  as  mar- 
shal of  both  districts,  and  the  sureties 
on  his  bond  remained  liable  for  his  acta. 
(1849)  5  Op.  Atty.  Gen.  96. 


Notice  of  removals— In  removing  a 
marshal  from  office,  notice  is  not  nec- 
essary to  effect  such  removal.  Overton 
V.  Gorham  (C.  C.  1841)  Fed.  Gas.  No. 
10,626.  CONTRA,  Bowerbanlt  v.  Mor- 
ris (0.  O.  1801)  Fed.  Gas.  No.  1,726. 


§  1304.  (R.  S.  §  780.)     Deputy  marshals. 

Every  marshal  may  appoint  one  or  more  deputies,  who  shall  be 
removable  from  office  by  the  judge  of  the  district  court,  [or  by  the 
circuit  court  for  the  district,]  at  [the]  pleasure  [of  either]. 
Act  Sept.  24,  1789,  c.  20,  §  27,  1  Stat.  87. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  the  removal  of 
deputies  "by  the  circuit  court  for  the  district,"  were  superseded  by  the  aboli- 
tion of  circuit  courts,  by  Jud.  Code,  §§  289-291,  post,  §§  1266-1268. 

Subsequent  provisions  for  the  employment  by  marshals,  when  allowed  by  the 
Attorney-General,  of  office  deputies  and  clerical  assistance,  and  for  the  ap- 
pointment of  field  deputies,  to  hold  office  during  the  pleasure  of  the  marshal, 
unless  sooner  removed  by  the  district  court,  etc.,  were  made,  in  connection 
with  provisions  for  payment  of  salaries  to  marshals  and  expenses  of  mar- 
shals and  deputies,  by  Act  May  28,  1896,  c.  252,  {§  10,  11,  post,  |S  1422, 
1423. 

Other  provisions  for  deputy  marshals,  contained  in  sections  of  the  Judicial 
Code,  and  subsequent  laws,  creating  judicial  districts,  etc.,  in  the  various  states, 
are  set  forth  ante,  §§  1058,  1064,  1067,  1070b.  1070d,  1071-1073,  1076,  1077. 
1082,  1083,  1089,  1090,  1094,  1105.  1106. 

Notea  of  Deoiaioiia 


1.  Authority  to  appoint  deputies  and  sub- 

deputies. 

2.  Persons   eligible  to    appointment. 

3.  Keepers  of  state  Jails  as  deputies. 

4.  Effect  of  appointment. 

5.  Validity    of    appointment. 

6.  Tenure  of  office. 

7.  Deputy  marshals  as  officers  of  court. 

8.  Duty  of  deputy  marshals  in  general. 

9.  Liability  for  disobedience  of  orders  of 

court, 

10.  Accountability  of  deputies  to  marshal. 

11.  Gompeasation  of  deputies. 

12.  Removal  of  deputies. 

I.  Authority  to  appoint  deputies  and 
aubdeputles.— A  marshal  has  power  to 
appoint  a  special  bailiff  to  execute  a 
particular  process,  where  the  state 
sheriffs  have  like  power.  U.  S.  v.  Jailer 
(C.  C.  1867)  Fed.  Gas.  No.  15,483. 
The  purpose  of  Act  May  28,  1896,  § 
10,  post,  §  1422,  is  that  the  attorney 
general  shall  determine  whether  the 
public  interests  require  the  appointment 
of  an  office  deputy,  but  the  appointment 
shall  be  made  by  the  marshal.  Flem- 
raing  V.  Stahl  (C.  C.  1897)  83  Fed.  940. 

This  section  does  not  authorize  the 
appointment,  under  contract  between 
the  deputy  and  his  principal,  of  sub- 
deputies  who  are  neither  sworn  nor 
commissioned;  and,  such  contract  be- 
ing illegal  and  void,  no  action  will  lie 
on  it  as  between  the  parties,  thouirh 
the  acts  of  such  subdeputies  may  be 
valid,  so  far  as  the  public  and  third  per- 
sons are  concerned,  as  the  acts  of  of- 


ficers de  facto.  Schloss  ▼.  Hewlett 
(1886)  81  Ala.  266,  1  South.  263. 

2.  Persons  eligible  to  appointment^-* 

An  Indian  agent  is  not  prohibited  by 
statute  from  acting  as  a  deputy  mar- 
shal.    (1892)  20  Op.  Atty.  Gen.  494. 

3.  Keepers  of  state  jails  as  deputies. 

—Keepers  of  state  jails,  having  prison- 
ers in  custody  under  process  of  United 
States  courts,  are  not  deputies.  Ran- 
dolph V.  Donaldson  (1815)  9  Cranch, 
76,  3  L.  Ed.  662. 

4.  Effect  of  appointment.— A  bailiff 
appointed  and  authorized  to  perform  a 
particular  act,  becomes  a  special  dep- 
uty. In  re  Crittenden  (C.  C.  1878) 
Fed.  Cas.  No.  3,393. 

5.  Validity  of  appointment.— The  ap- 
pointment of  a  special  deputy  to  serve 
a  summons  is  not  invalidated  by  the 
fact  that  the  marshal  delivered  a  blank 
form  for  such  appointment,  duly  sign- 
ed, to  plaintiff's  attorney,  w^ho  insert- 
ed his  own  name  therein  as  such  deputy. 
Jewett  V.  Garrett  (C.  C.  1891)  47  Fed. 
625. 

6.  Tenure  of  office.— The  tenure  of  a 
deputy  continues  only  so  long  as  the 
term  of  the  marshal  appointing  him. 
Dudly  V.  James  (C.  0.  1897)  83  Fed. 
345.  Except  for  the  purposes  provid- 
ed in  R.  S.  f §  789,  790,  post.  If  1313, 
1314.  Flemming  v.  Stahl  (C.  C.  1897) 
83  Fed.  940.    See  Taylor  y.  Kerchersl 
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(C.  C.  1807)  82  Fed.  497.  holding  that 
tenure  of  an  office  deputy  terminates 
with  the  marshars  term. 

An  office  deputy  marshal,  appointed 
by  the  joint  action  of  the  attorney 
general  and  the  marshal,  is  protect- 
ed in  his  position  by  the  civil  service 
laws  and  rules,  and  is  not  subject  to 
removal  by  the  marshal  Priddie  v. 
Thompson   (C.  C.  1897)   82  Fed.  186. 

7.  Deputy    marshals    as    offlcere    of 

«o art.— Deputy  marshals  are  officers  of 
the  court  Bollin  v.  BIythe  (C.  G. 
1891)  46  Fed.  181.  And  may  be  held 
responsible  as  such.  Bagley  v.  Yates 
(C.  C.  1844)  Fed.  Cas.  No.  725;  The 
Laurens  (D.  G.  1849)  Fed.  Gas.  No. 
8,122.  But  courts  do  not  take  judicial 
notice  of  their  official  character.  Ward 
V.  Henry  (1865)  19  Wis.  76,  88  Am. 
Dec.  672. 

It  is  difficult  to  see  how  a  deputy 
marshal  can  be  called  an  employ^  of 
the  government  at  all,  or  that  he  is 
more  or  other  than  an  employ^  of  the 
marshal.  Powell  v.  U.  S.  (G.  G.  1894) 
60  Fed.  687,  688. 

The  word  "deputy**  clearly  means  a 
**deputy  marshal,**  an  officer  known  to 
the  law  as  such,  who  equally  with  the 
marshal  may  do  all  that  Is  to  be  done 
under  the  process.  The  E.  W.  Gorgas 
(D.  G.  1879)  Fed.  Gas.  No.  4,585. 

8.  Duty  of  deputy  marshals  In  gener- 
als—Deputy marshals  must  enforce  the 
internal  revenue  laws.  In  re  Quarles 
(1895)  15  Sup.  Ct  959,  961,  158  U. 
S.  632,  39  L.  Ed.  1080.  See  post,  § 
1676,  and  notes  thereunder. 

The  papers  specified  in  a  warrant  to 
be  seized  should  be  separated  from  all 
others  by  the  marshal  or  by  the  court 
before  an  examination  is  allowed  by 
the  collector  or  officers  authorized  by 
him;  and  the  officers  authorized  to  ex- 
amine the  papers  after  they  have  been 
duly  seized  should  not  be  employed  to 


make   this   separation.     In  re  Jordan 
(D.  O.  1873)  Fed.  Gas.  No.  7.512. 

9.  LUbllliy  for  disobedience  of  orders 
of  courts— A  deputy  may  be  attached 
for  disobedience  of  an  order  to  pay  over 
money  received  on  a  judgment  after  re- 
turn of  execution.  Bagley  v.  Tates  (G. 
C.  1844)  Fed.  Gas.  No.  725. 

10.  Accountability  of  deputies  to  mar- 
shal.— ^Deputies  appointed  by  a  marshal 
are  accountable  to  him  alone,  though 
subject  to  removal  by  the  court  at  its 
pleasure.  Douglas  v.  Wallace  (1896) 
16  Sup.  Gt.  485,  161  U.  S.  346,  40  L. 
Ed.  727.  A  marshal  may  bring  suit 
against  a  defaulting  deputy  whenever 
he  becomes  liable  himself  to  the  United 
States  by  reason  of  such  default. 
(1820)  1  Op.  Atty.  Gen.  SOS.  See  post, 
§  1313,  and  notes  thereunder. 

M.  Compensation  of  deputies.— Dep- 
uties are  engaged  and  compensated  by 
the  marshal,  who,  if  failing  to  pay 
tbem,  is  liable  on  his  bond.  BoUin  v. 
BIythe  (G.  G.  1891)  46  Fed.  181.  See 
post,  I  1308,  and  notes  thereunder. 

A  deputy  marshal  is  an  officer  of  the 
court;  but,  unless  he  be  actually  engag- 
ed in  waiting  upon  the  court,  he  is  en- 
titled to  per  diem  and  mileage  if  he  be 
summoned  as  a  witness  for  the  gov- 
ernment. Ex  parte  Burdell  (D.  G. 
1887)  32  Fed.  681. 

12.  Removal  of  deputies^— The  powei 
of  removal  of  a  deputy  is  incident  to 
the  power  of  appointment,  and  a  mar- 
shal may  remove  a  deputy,  notwith- 
standing the  civil  service  regulations. 
Flemming  v.  Stahl  (G.  G.  1897)  83  Fed. 
941,  and  cases  cited.  See  Priddie  v. 
•Thompson  (G.  G.  1897)  82  Fed.  187; 
Butler  V.  White  (G.  C.  1897)  83  Fed. 
578. 

Cited  without  definite  application, 
U.  S.  V.  Strobach  (G.  G.  1883)  48  Fed. 
902,  906;  Matthews  v.  U.  S.  (1897)  32 
Gt.  Gl.  123. 


(R.  S.  §  781.     Superseded.) 

This  section  provided  for  compensation  by  salaries  to  marshals  for  extra 
services.  Gompensation  for  ordinary  services  of  marshals  was  by  fees^  per  diem 
for  attendance,  mileage,  poundage  or  per  centum,  etc.,  by  R.  S.  §§  823,  829- 
831;  the  total  compensation  not  to  exceed  $6,(X)0,  over  and  above  office  ex- 
penses and  allowances  to  deputies,  by  R.  S.  §  841.  These  provisions  were 
superseded  by  Act  May  28,  1896,  c.  252,  §|  6,  9,  post,  §§  1418,  1421. 

The  compensation  of  deputy  marshals  was  regulated  by  provisions  of  R.  S. 
§  841,  which  were  superseded  by  Act  May  28,  1896,  c.  252,  §§  10,  11,  post, 
II  1422,  1423. 

§  1305.  (R.  S.  §  782.)     Oath  of  marshals  and  deputy  marshals. 

Every  marshal  and  deputy  marshal  shall,  before  he  enters  upon 
the  duties  of  his  appointment,  take,  before  the  district  judge  of  the 
district,  an  oath  or  affirmation  in  the  following  form:  "I,  A.  B.,  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully  execute  all  lawful 

precepts  directed  to  the  marshal  of  the  district  of  ,  under  the 

authority  of  the  United  States,  and  true  returns  make,  and  in  all 
things  well  and  truly,  and  without  malice  or  partiality,  perform  the 
duties  of  the  office  of  marshal  (or  marshal's  deputy,  as  the  case 
may  be)  of  the  district  of ,  during  my  continuance  in  said  office, 
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and  take  only  my  lawful  fees.  So  help  me  God."  The  words  "so 
help  me  God"  shall  be  omitted  in  all  cases  where  an  affirmation  is 
admitted  instead  of  an  oath. 

Act  Sept.  24.  1789,  c.  20,  §f  7,  27,  1  Stat  76,  87.  Act  Feb.  28,  1799,  c. 
19,  §  2,  1  Stat.  625.    Act  Sept.  16,  1850,  c  52,  |§  1,  2,  9  Stat.  458. 

A  proviso  annexed  to  this  section,  that,  under  certain  circumstances  describ- 
ed, the  prescribed  oath  might  be  talcen  before  certain  specified  officers  other 
than  the  district  judge,  is  omitted  as  superseded  by  the  more  comprehensiTe 
provision  for  the  same  purpose  of  Act  Dec.  22.  1896,  c  3,  post,  fi  1306. 

Notes  of  Deoirioiu 

Duty  to  take  oath  or  afflrmation.— 

Every  marshal  and  deputy  must  take 
the  oath  or  affirmation.  Bock  v.  Per- 
kins (1891)  11  Sup.  Ct.  677,  139  U.  S. 
628,  35  L.  Ed.  314.  See  Puleston  v. 
T5.  S.  (C.  C.  1898)  85  Fed.  570,  as  to 
failure  of  special  deputy  to  take  oath. 


Right  to  qualify.— Whenever  an  ap- 
plicant appears  with  a  commission  from 
the  President  appointing  him  a  marshal 
to  fill  a  vacancy,  it  is  the  duty  of  tne 
district  judge  to  take  his  bond  and  ad* 
minister  the  oath  of  office,  without  re- 
gard to  any  question  of  the  President's 
power  in  the  premises.  The  judge  can- 
not withhold  qualification  because  of  any 
views  he  may  entertain  of  the  proper 
construction  of  the  Constitution.  The 
commission  and  the  seal  import,  prima 
facie,  a  right  to  be  qualified,  and  be- 
yond that  the  judge  will  institute  no 
inquiry,  whether  objection  be  made  or 
not.  In  re  Tancey  (C.  C.  1886)  28 
Fed.  445. 

Presumption  of  officers  taking  tho 
oath.*— A  deputy's  commission  and  proof 
that  he  was  performing  the  duties  of  his 
office  raise  a  presumption  that  he  has 
taken  all  prerequisite  oaths,  which  is 
not  negatived  by  proof  that  the  "iron- 
clad oath"  (Act  1862)  has  not  been  de- 
posited with  the  clerk  of  the  district 
court,  as  it  may  lawfully  be  deposited 
elsewhere.  U.  S.  v.  Hudson  (D.  O. 
1874)  Fed.  Cas.  No.  15,412. 

The  court  is  not  bound  to  set  aside 
the  verdict  because  no  special  oath  was 


admini^ered  to  the  officer  in  charge  of 
the  jury.  BaU  v.  U.  S.  (1896)  16  Sup. 
Ct  1192,  163  U.  S.  662,  41  L.  Ed.  300. 

Officers  de  facto^-A  deputy  appointed 
according  to  the  practice  adopted  by 
law  in  the  state  is  entitled  to  fees  earn- 
ed, though  he  has  not  taken  the  oath 
prescribed.  Puleston  v.  U.  S.  (C.  C. 
1898)  85  Fed.  570. 

Appointment  and  service  as  deputy 
marshal  constitute  one  an  officer  de 
facto,  though  the  clerk  who  administer- 
ed the  oath  was  not  empowered  to  do 
so.  Wright  V.  U.  S.  (1895)  15  Sup.  Ct 
819,  158  U.  S.  232,  39  L.  Ed.  963. 

Duties  to  enforce  laws  in  generald— 

Marshals  and  deputies  must  enforce 
the  internal  revenue  laws.  In  re 
Quarles  (1895)  15  Sup.  Ct  959,  061, 
158  U.  S.  532,  39  L.  Ed.  1080.  See 
post,  §  1676. 

Deputy  marshals  as  officers  of  coart 

— Deputy  marshals  are  officers  of  the 
court.  BoUin  v.  Blythe  (C.  C.  1891) 
46  Fed.  181. 

Cited    without    definite    applloation, 

Walter  v.  Bickham  (1887)  7  Sup.  Ct 
1197,  1199,  122  U.  S.  320.  30  L.  Bd. 
1185;  Asher  v.  CabeU  (1892)  50  Fed. 
818,  827,  1  C.  C.  A.  693;  W.  G.  Coyle 
&  Co.  V.  Stern  (1912)  193  Fed.  5S2, 
588,  113  C.  C.  A.  450;  U.  a  ▼.  Stro- 
bach  (C.  C.  1883)  48  Fed.  902,  906: 
Matthews  v.  U.  S.  (1897)  32  Ct  CI. 
123. 


§  1306.  (Act  Dec.  22,  1896,  c.  3.)  Oath  of  marshals  and  deputy 
marshals,  by  what  officers  administered. 
The  oath  or  oaths  required  to  be  taken  by  marshals  and  deputy 
marshals  before  entering  upon  the  duties  of  their  respective  offices 
may  be  administered  by  any  officer  of  the  United  States  or  of  any  State 
authorized  by  law  to  administer  oaths.    (29  Stat.  481.) 

This   was  a  provision   of  the  urgent  deficiency   appropriation  act  for  the 
fiscal  year  1897,  cited  above. 

§  1307.  (R.  S.  §  783.)     Marshal's  bond. 

Every  marshal,  before  he  enters  on  the  duties  of  his  office,  shaH 
give  bond  before  the  district  judge  of  the  district,  jointly  and  sev- 
erally with  two  good  and  sufficient  sureties,  inhabitants  and  free- 
holders of  such  district,  to  be  approved  by  said  judge,  in  the  sum 
of  twenty  thousand  dollars,  for  the  faithful  performance  of  said  du- 
ties by  himself  and  his  deputies.  Said  bond  shall  be  filed  and  re- 
corded in  the  office  of  the  clerk  of  the  district  court  [or  circuit 
court]  sitting  within  the  district,  and  copies  thereof,  certified  by 
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the  clerk,  under  the  seal  of  the  said  court,  shall  be  competent  evi- 
dence in  any  court  of  justice. 

Act  Sept.  24,  1789,  c.  20,  §  27.  1  Stat.  87.  Act  April  10,  1806,  c.  21,  §  1, 
2  Stat  872. 

The  words  of  this  section  Inclosed  in  brackets,  **or  circuit  court,"  were 
superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  S§  28&-291,  f§ 
1266-1268. 

Provisions  for  requiring  marshals  to  give  bond  In  a  larger  amount  in  dis- 
tricts where  greater  security  is  necessary  were  made  by  Act  Feb.  22,  1875,  c. 
05,  §  2,  post,  §  1331. 

Marshals,  operating  under  bonds  given  prior  to  the  passage  of  Act  Aug.  1, 
1914,  c.  223,  are  required  to  give  bond  effective  thereafter  for  the  faithful  per- 
formance of  the  duties  of  their  office,  including  the  payment  by  them  of  the 
salaries  of  certain  United  States  judges  and  officers,  by  a  provision  of  said  Act 
Aug.  1, 1914,  c.  223,  §  1,  requiring  marshals  to  pay  such  salaries,  set  forth  post, 
§  1312a. 

Notes  of  Deoisioiis 


Duty  to  give  bonds^-A  marshal  must 
give  bond  with  sureties  for  the  faithful 
performance  of  the  duties  of  his  of- 
fice by  himself  and  deputies.  Bock  v. 
Perlsins  (lvS91)  11  Sup.  Ct  677,  139  U. 
S.  628,  35  L.  Ed.  314;  Jackson  v. 
Simonton  (C.  C.  1832)  Fed.  Cas  No. 
7.147;  (1832)  2  Op.  Atty.  Gen.  500; 
(1861)  10  Op.  Atty.  Gen.  68,  dissenting 
from  (1860)  9  Op.  Atty.  Gen.  429,  de- 
claring that  this  section  does  not  apply 
to  the  marshal  of  a  territory. 

Form  and  execution  of  bonds.— It  is 

not  a  compliance  with  the  requirement 
of  that  act  to  give  a  bond  to  the  pres- 
ident of  the  United  States,  and  his  suc- 
cessors in  office,  not  executed  by  two 
good  and  sufficient  sureties,  inhabitants 
and  freeholders  of  the  district  of  which 
he  was  appointed  marshal,  and  not  ap- 
proved by  the  judge  of  that  district,  and 
not  purporting  to  be  for  the  faithful 
performance  of  the  duties  of  his  office 
by  himself  and  his  deputies,  and  not 
correctly  describing  the  office  to  which 
he  had  been  appointed.  The  president 
of  the  United  States  had  no  authority 
from  the  United  States  to  take  a  bond 
from  a  marshal  payable  to  himself  and 
successors,  as  president  The  judge  of 
the  district  was  the  only  person 
designated  by  the  act  of  congress  to 
take  the  bond  and  judge  of  the  securi- 
ty, and  he  could  only  take  it  in  the 
name  of  the  United  States.  Jackson  v. 
Simonton  (C.  O.  1832)  Fed.  Cas.  No. 
7,147. 

Where  a  temporary  appointment  has 
been  made  the  recital  in  the  bond 
should  be  in  conformity  with  the  nature 
of  the  appointment.  (1857)  9  Op.  Atty. 
Gen.  53. 

A  bond  payable  to  the  president  of 
the  United  States  and  his  successors, 
instead  of  the  United  States,  is  not 
good,  and  the  sureties  are  not  liable 
thereon.    Jackson  v.  Simonton   (C.  O. 


1830)  Fed.  Cas.  No.  7,416;  Id.  (C.  C. 
1832)  Fed.  Cas.  No.  7,147. 

Where  several  persons  signed  a  bond 
as  sureties,  an  erasure  by  one  of  his 
name,  made  before  the  instrument  was 
submitted  to  the  judge  for  approval, 
avoided  the  bond  after  its  approval  as 
to  a  surety  not  informed  of  the  erasure. 
Smith  V.  U.  S.  (1864)  2  Wall.  219,  17 
L.  Ed.  788. 

Sureties.— The  sureties  of  the  marshal 
of  Utah  need  not  be  residents  of  the 
territory.  (1860)  9  Op.  Atty.  Gen.  429. 
But  see  (1861)  10  Op.  Atty.  Gen.  68, 
dissenting  from  this  opinion  and  declar- 
ing that  marshals  of  the  territories 
must  give  bond  in  the  manner  prescrib- 
ed in  this  section. 

President's  authority  to  release  sure- 

ties^-The  President  has  no  authority 
to  release  the  sureties  on  a  bond. 
(1855)  7  Op.  Atty.  Gen,  62. 

Bonds  of  deputies  and  actions  there- 
on.—A  marshal  may  bring  a  suit  against 
the  sureties  of  a  defaulting  deputy 
whenever  the  marshal  has  become  li- 
able to  a  suit  on  his  bond  to  the  United 
States  by  reason  of  such  default. 
(1820)  1  Op.  Atty.  Gen.  363. 

Cited  without  definite  application, 
Gwin  V.  Breedlove  (1844)  2  How.  29, 
34,  11  L.  Ed.  167;  Feibelman  v.  Pack- 
ard (1883)  3  Sup.  Ct.  289,  290,  109  U. 
S.  421,  27  Ia  Ed.  984;  West  v.  Cabell 
(1894)  14  S.  Ct.  752,  753,  153  U.  S.  78, 
38  I/.  Ed.  643;  Asher  v.  Same  (1892) 
50  Fed.  818,  8^7,  1  C.  C.  A.  693; 
Gableman  v.  Peoria,  D.  &  E.  Ry.  Co. 
(1900)  101  Fed.  1,  4,  41  C.  C.  A.  160; 
W.  G.  Coyle  &  Co.  v.  Stern  (1912)  193 
Fed.  582.  113  C.  C.  A.  450;  Gibson  v. 
U.  S.  (1913)  208  Fed.  534,  125  C.  C. 
A.  536;  Bollin  v.  Blythe  (C.  C.  1891) 
46  Fed.  181;  Powell  v.  U.  S.  (O.  O. 
1894)  60  Fed.  687,  688. 


§  1308.  (R.  S.  §  784.)     Suits  on  marshaFs  bond ;  costs. 

In  case  of  a  breach  of  the  condition  of  a  marshal's  bond,  any 
person  thereby  injured  may  institute  in  his  own  name  and  for  his 
sole  use  a  suit  on  said  bond,  and  thereupon  recover  such  damages 
as  shall  be  legally  assessed,  with  costs  of  suit,  for  which  execution 
may  issue  for  hhn  in  due  form.  If  such  party  fails  to  recover  in  the 
suit,  judgment  shall  be  rendered  and  execution  may  issue  against 
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1. 

Power   of   congress   to   protect    officers 

from  suit. 

i. 

Liabilities  of  marshals  or  sureties. 

s. 

Actions  in  general. 

4. 

Removal  of  actions. 

5. 

Defenses. 

6. 

Parties. 

7. 

Complaint,   declaration,  or  petlUon. 

8. 

Plea. 

9. 

Replication. 

10. 

Issues,   proof,    and  variance. 

11. 

Set-off. 

12. 

Burden  of  proof. 

13. 

Admissibility  of  evidence. 

14. 

Measure  of  damages. 

15. 

Penalty. 

16. 

Judgment. 

him  for  costs  in  favor  of  the  defendant ;  and  the  United  States  shall 
in  no  case  be  liable  for  the  same. 

Act  April  10,  1806,  c.  21,  §  2,  2  Stat.  373. 

Notes  of  Deoiflions 

less  persons  are  hostile  to  a  prisoner 
in  his  custody,  delivers  him  for  trans- 
port, shackled,  to  a  deputy,  whom  he 
knows  to  be  incompetent  and  unfit,  is 
liable  on  his  bond,  because  of  his  own 
negligence,  for  the  killing  of  such  pris- 
oner by  a  mob,  through  the  deputy's  un- 
fitness. Asher  v.  Cabell  (1892)  50  Fed. 
818,  1  C.  C.  A.  693:  Is  liable  for  fail- 
ure of  his  deputy  to  serye  original  pro- 
cess. The  act  of  a  deputy,  after  tak- 
ing a  debtor  on  capias  ad  responden- 
dum, in  discharging  the  debtor,  is  a 
misfeasance  in  office,  for  which  the 
marshal  is  responsible.  U.  S.  v.  Moore 
(C.  C.  1828)  Fed.  Cas.  No.  15.802. 

A  marshal  is  not  responsible  on  his 
bond  for  the  acts  of  his  deputy  in  dis- 
charging sureties  on  a  revenue  bond, 
where  the  deputy  was  misled  by  the 
acts  of  plaintiff's  attorney  in  the  rev- 
enue suit,  and  thereby  induced  to  dis- 
charge the  sureties.  Rogers  v.  The 
Marshal  (1863)  1  WaU.  644,  650,  17  U 
Ed.  714,  Nor  liable  to  deputies  for 
fees  due  them,  which  were  paid  over  to 
him.  Their  claim  is  against  the  gov- 
ernment. U.  S.  V.  Fitzsimmons  (C.  C. 
1892)  50  Fed.  381.  Nor  responsible 
for  acts  of  his  deputy  not  in  the  line  of 
his  duty.  Bagley  y.  Yates  (C.  C.  1844) 
Fed.  Cas.  No.  725.  And  is  relieved 
from  his  liability  for  failure  to  bring 
in  defendant  on  the  return  of  the  writ, 
where  the  latter  has  been  discharged 
under  the  insolvent  law.  Trundle  v. 
Heise  (C.  C.  1812)  Fed.  Cas.  No.  14,- 
207.  He  does  not,  by  requesting  the 
mayor  of  a  city  to  call  out  the  state 
militia  to  preyent  a  riot  anticipated  in 
opposition  to  the  service  of  a  dvil 
process  of  the  United  States,  intended 
by  the  marshal  to  be  executed  and  aft- 
erwards executed  by  him  without  aid 
from  the  military  force,  and  by  giving 
assurances  that  the  expenses  of  calling 
out  the  militia  will  be  paid  by  the  Unit- 
ed States,  render  himself  responsible 
for  acts  done  by  the  militia,  when  duly 
called  out,  under  unlawful  orders  from 
the  mayor  or  their  own  officers,  during 
the  service  of  such  process.  Ela  v. 
Smith  (1857)  71  Mass.  (5  Gray)  121, 
66  Am.  Dec.  356. 

If  a  defendant  arrested  upon  a  ca- 
pias ad  respondendum  be  discharged 
under  the  insolvent  act,  before  the  re- 
turn of  the  writ,  and  fail  to  appear,  the 
marshal  cannot  be  amerced.  Williams 
V.  Craren  (C.  C.  X812)  Fed.  Cas.  No. 
17,719.  If  a  marshal,  on  a  ca.  reap., 
be  amerced  debt  and  costs  nisi,  the  de- 
fendant may,  on  or  before  the  next 
term,  give  bail,  and  exonerate  the  mar- 
shal. Heyer  v.  Wilson  (C.  O.  1823) 
Fed.  Cas.  No.  6,446. 

The  marshal,  being  called  on  by  the 
court  to  bring  before  them  any  de- 
fendant arrested  by  him  upon  any  orif- 


1.  Power  of  congress  to  protect  of- 
ficers from  suit.— Congress  has  power 
to  protect  officers  making  arbitrary  ar- 
rests and  imprisonments,  where  the 
writ  of  habeas  corpus  is  suspended,  by 
passing  laws  indemnifying  them  or  de- 
claring them  not  liable  to  legal  proceed- 
ings. McCall  V.  McDowell  (C.  C.  1867) 
Fed.  Cas.  No.  8,673, 

2.  Liabilities  of  marshals  or  sureties. 
—If  the  marshal  was  never  qualified  to 
enter  upon  the  duties  of  the  office,  he 
could  not  violate  those  duties,  and  his 
sureties  were  not  liable  for  any  money 
which  the  officers  of  the  government 
might  have  put  into  his  hands  before 
he  was  authorized  to  receive  it.  Jack- 
son V.  Simonton  (C.  C.  1832)  Fed.  Cas. 
No.  7,147. 

The  taking  by  a  United  States  mar- 
shal, on  a  writ  of  attachment  on  mesne 
process  against  one  person,  of  the 
goods  of  another,  is  a  breach  of  the 
condition  of  his  official  bond,  for  which 
his  sureties  are  liable.  Lammon  v. 
Feusier  (1884)  4  Sup.  Ct.  286,  111  U. 
S.  17,  28  L.  Ed.  337. 

A  marshal,  having  money  derived 
from  sale  of  a  condemned  prize  adjudg- 
ed to  the  crew  of  the  captor,  is  not  ex- 
onerated from  liability  by  paying  out 
the  money  in  accordance  with  the  list 
of  the  crew  furnished  by  the  captain. 
He  ought,  before  making  payment,  to 
obtain  order  of  court.  Keane  v.  The 
Gloucester  (Adm.  Ct.  Pa.  1782)  Fed. 
Cas.  No.  7,632,  2  Dall.  36,  1  L.  Ed. 
278,  affirming  Mahoon  v.  Same  (Adm. 
Ct  Pa.  1780)  Fed.  Cas.  No.  8,970.  Is 
liable  if  he  suffer  a  debtor  to  escape 
after  arrest  on  a  cap.  ad  sat,  though 
he  has  him  in  court  at  the  return  day. 
U.  S.  V.  Brent  (C.  C.  1808)  Fed.  Cas. 
No.  14,639. 

Taking  by  a  marshal,  on  writ  of  at- 
tachment against  one  person,  of  the 
goods  of  another,  is  a  breach  of  the 
bond,  for  which  the  sureties  are  liable. 
Lammon  v.  Feusier  (1884)  4  Sup.  Ct 
286,  111  U.  S.  17,  28  L.  Ed.  337. 

Under  Rev.  St  Tex.  art  2899,  giving 
a  right  of  action  for  wrongful  death,  a 
marshal,  who,  knowing  that  certain  law- 
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inal  writ  or  mesne  process,  according 
to  the  tenor  of  his  return,  and  failing 
so  to  do,  will,  on  motion,  be  amerced  to 
the  amount  of  the  debt,  or  damages  and 
costs,  and  judgment  will  be  entered 
therefor,  nisi,  the  second  day  of  the 
next  term.  Winter  v.  Simonton  (C.  C. 
1825)  Fed.  Cas.  No.  17,892. 

Plaintiff,  a  bonding  company,  surety 
on  the  bond  of  a  United  States  marshal, 
and  also  surety  on  the  bonds  of  his  dep- 
uties, running  to  him  and  conditioned 
to  save  him  harmless  from  liability  on 
account  of  their  acts,  could  not,  on  pay- 
ing a  judgment  against  the  marshal  and 
plaintiff  on  the  deputies*  bonds,  recover 
over  against  the  marshal's  estate,  since 
its  liability  as  to  the  marshal  was  pri- 
mary. United  States  Fidelity  &  Guar- 
anty Co.  V.  Haggart  (1908)  163  Fed. 
801,  91  C.  G.  A.  289.  See  note,  ante,  § 
1303. 

If  the  marshal,  before  the  date  of  his 
bond,  received  upon  an  execution  mon- 
ey due  to  the  government,  with  orders 
from  the  comptroller  to  pay  it  to  the 
Bank  of  the  United  States,  which  he 
neglects  to  do,  the  sureties  on  his  bond, 
afterwards  executed,  are  not  liable 
therefor,  though  the  money  remains  in 
his  hands,  after  its  execution.  U.  S.  v. 
Giles  (1815)  9  Cranch,  212,  3  L.  Ed. 
708. 

A  marshal  and  sureties  are  not  lia- 
ble for  the  acts  of  a  deputy  and  posse, 
where  they,  without  authority  or  knowl- 
edge of  the  marshal,  started,  without 
a  writ,  in  search  of  a,  horse  thief,  and 
shot  an  innocent  person,  whom  they 
mistook  for  him.  Chandler  v.  Ruther- 
ford (1899)  51  S.  W.  981,  2  Ind.  T. 
379;   101  Fed.  774,  43  C.  C.  A.  218. 

Sureties  of  a  marshal,  whose  official 
functions  have  ceased,  are  not  liable 
for  any  defalcation,  on  his  part,  to  pay 
the  several  assistants  in  taking  the 
census  the  amount  due  to  each  out  of 
the  funds  to  be  transmitted  to  him  aft- 
er their  removal  from  office.  (1831)  2 
Op.  Atty.  Gen.  416. 

A  marshal  who  receives  bank  notes 
in  satisfaction  of  an  execution  when  the 
return  has  not  been  set  aside  at  the  in- 
stance of  the  plaintiff,  or  amended  by 
the  marshal,  must  account  to  plaintiff 
in  gold  or  silver;  the  federal  Consti- 
tution only  recognizing  that  as  legal 
tender.  Gwin  v.  Breedlove  (1844)  2 
How.  34,  37,  11  L.  Ed.  167. 

The  common-law  rule  that  a  sheriff 
is  liiEible  to  a  judgment  creditor  to  the 
amount  of  the  judgment,  for  a  vol- 
untary escape  of  the  defendant,  who  is 
in  the  sheriff's  custody  under  cap.  ad 
sat.,  which  is  of  force  in  Illinois,  is  ap- 
plicable to  marshals  or  deputies  for 
that  state.  Servis  v.  Marsh  (C.  C. 
1889)  38  Fed.  794. 

A  marshal  is  liable  for  malfeasance 
where  he  disposes  of  the  property,  to 
the  injury  of  the  defendant,  without 
complying  with  the  requisites  of  the 
law.    Coming  v.  Bardick  (a  C.  1846) 


Fed.  Cas.  No.  3,246.  He  and  his  dep- 
uties are  personally  answerable  for 
failure  to  pay  into  court  forthwith  mon- 
eys attached  by  them.  The  Laurens 
(D.  C.  1849)  Fed.  Cas.  No.  8,122. 

Where  a  plaintiff  has  a  right  to  di- 
rect a  deputy  to  receive  a  certain  de- 
scription of  money  in  satisfaction  of 
an  execution  in  receiving  it,  the  deputy 
acts  as  plaintiff's  agent,  so  that,  if  the 
deputy  disobeys  the  plaintiff's  instruc- 
tions, the  marshal  is  not  responsible 
for  his  acts.  Gwinn  v.  Buchanan,  Use 
of  Holliday  (1846)  4  How.  1,  11  L.  Ed. 
849. 

A  marshal  is  not  liable  for  the  escape 
of  a  debtor  whom  he  has  committed  to 
the  state  jail.  Raudolph  v.  Donaldson 
(1815)  9  Cranch,  76,  3  L.  Ed.  662. 

3.  Actions  in  generals— A  marshal  and 
his  sureties  cannot  be  proceeded 
against  jointly  in  a  state  statutory  sum- 
mary way  by  motion  for  judgment,  but 
they  must  be  sued  as  directed  by  fed- 
eral statute.  Gwin  v.  Breedlove  (1844) 
2  How.  29,  34,  11  L.  Ed.  167;  Same 
V.  Barton  (1848)  6  How.  7,  10,  12  L. 
Ed.  321. 

The  United  States  may  sue  a  mar- 
shal on  his  bond  for  misfeasance  of 
himself  or  deputies.  Individuals  in- 
jured by  his  official  misconduct  may  use 
the  name  of  the  United  States  in  prose- 
cuting a  suit  on  the  bond.  (1800)  1 
Op.  Atty.  Gen.  92. 

An  action  on  the  bond  of  a  United 
States  marshal  (R.  S.  §§  783-786,  this 
compilation,  §§  1307-1310)  for  an  ille- 
gal seizure  of  goods  under  a  writ  is- 
sued from  a  district  court  in  bankruptcy 
is  an  action  arising  under  a  law  of  the 
United  States,  within  Act  March  3, 
1875,  and  is  removable.  Feibelman  v. 
Packard  (1883)  3  Sup.  Ct.  289,  109  U. 
S.  421,  27  L.  Ed.  984. 

4.  Removal  of  actions.— See  ante,  § 
1010,  and  notes  thereunder. 

5.  Defenses.— Failure  of  United  States 
to  present  its  claim  against  the  estate 
of  a  deceased  marshal  is  no  defense  to 
an  action  against  his  sureties.  U.  S.  v. 
Adams  (C.  C.  1892)  54  Fed.  114. 

It  is  no  defense  to  an  action  for  the 
escape  of  a  prisoner  from  custody,  that 
the  prisoner,  after  escaping,  voluntarily 
surrendered,  and  that  plaintiff  there- 
after paid  for  his  keeping,  where  it  ap- 
pears that  plaintiff  did  not  then  know 
of  the  escape.  Servis  v.  Marsh  (1889) 
38  Fed.  794. 

Where  J.  M.  brought  an  action  on  the 
bond  of  a  marshal,  for  a  breach  of  du- 
ty in  arresting  J.  M.  under  a  capias 
against  L.  M.,  issued  upon  an  indictment 
against  the  latter,  and  the  marshal 
pleaded,  among  other  things,  that  J.  JM 
had  entered  into  a  recognizance  to  an- 
swer the  indictment,  in  which  he  admit- 
ted himself  to  be  the  person  named 
therein,  and  also  that  J.  M.  had  subse- 
quently appeared,  pleaded,  and  been 
tried  and  acquitted  under  the  indict- 
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ment,  without  disputing  his  identity,  J. 
M.,  by  entering  voluntarily  into  the 
recognizance  was  estopped  to  deny  he 
was  the  person  indicted.  U.  S.  v.  Mc- 
Neily  (1896)  72  Fed.  972,  19  O.  C.  A. 
318. 

6.  Partles^It  is  optional  with  the  in- 
jured party  to  bring  suit  in  his  own 
name,  or  in  the  name  of  the  United 
States.  U.  S.  v.  Davidson  (O.  C.  1804) 
I  ed.  Gas.  No.  14,921. 

7.  Complaint,  declaration,  or  petition. 

—In  an  action  for  wrongfully  taking 
plaintiff's  goods  it  is  not  necessary  to 
allege  that  such  goods  were  taken  by 
defendant  as  marshal.  Drake  v.  Paul- 
hamus  (1895)  66  Fed.  895,  14  C.  G.  A. 
162,  petition  for  rehearing  denied 
(1895)  69  Fed.  328,  15  G.  O.  A.  698. 

A  declaration  on  a  bond  need  not 
aver  that  the  penalty  has  not  been  paid. 
The  usual  averment  of  breach  of  condi- 
tion is  sufficient.  Sperring  v.  Taylor 
(G.  G.  1841  j  Fed.  Gas.  No.  13,235. 

A  declaration  for  neglect  to  make  the 
money  on  a  judgment  must  negative 
every  presumption  of  duty  on  his  part. 
An  averment  that  the  marshal  took  in- 
solvent sureties,  and  not  freeholders, 
on  a  replevin  bond,  is  sufficient.  Bisp- 
ham  V.  Taylor  (G.  G.  1841)  Fed.  Gas. 
No.  1,443. 

An  allegation  that  at  a  certain  time 
within  the  life  of  the  bond  there  was  in 
the  principal's  hands  a  certain  sum  of 
money,  "being  the  balance  which  had 
come  into  his  hands  by  reason  of  ad- 
vances and  payments*'  made  to  him  as 
marshal,  and  that  he  afterwards  refus- 
ed to  pay  over  the  balance,  does  not 
show  a  breach  of  the  bond.  U.  S.  v. 
Meade  (1905)  80  P.  326,  9  Ariz.  209, 
affirming  judgment  on  rehearing  (1904) 
76  P.  467,  8  Ariz.  367.  Petition  should 
ask  actual  damages.  Adler  v.  New- 
comb  (G.  G.  1872)  Fed.  Gas.  No.  83. 

8.  Plead — ^To  an  action  on  a  bond  for 
taking  insufficient  security  on  a  re- 
plevin bond,  a  plea  that  a  levy  was  made 
on  goods  and  chattels,  lands  and  tene- 
ments, sufficient  to  satisfy  the  judg- 
ment, is  good  in  bar.  Sedam  v.  Taylor 
(G.  G.  1845)  Fed.  Gas.  No.  12.608.  A 
plea  held  insufficient.  Hand  v.  Taylor 
(1853)  4  Ind.  409. 

9.  Replicatlon^A  replication  to  plea 
of  waiver  held  sufficient.  U.  S.  v.  Mc- 
Neily  (1896)  72  Fed.  972,  19  G.  G.  A. 
818. 

10.  Issues,   proof,   and   variance^— In 

an  action  by  J.  M.  on  the  bond  of  a 
marshal,  for  a  breach  of  duty  in  arrest- 
ing J.  M.  under  a  capias  against  L.  M., 
issued  upon  an  indictment  against  the 
latter,  a  plea  that  J.  M.  had  entered 
into  a  recognizance  to  answer  the  in- 
dictment, in  which  he  admitted  himself 
to  be  the  person  named  therein,  and  al- 
so that  J.  M.  had  subsequently  appear- 
ed, pleaded,  and  been  tried  and  acquit- 
ted under  the  indictment,  without  dis- 
puting his  identity,  was  not  supported 
by  proof  of  a  record  showing  only  an  in- 
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dictment  found  against  L.  M.,  and  that 
*'the  defendant"  appeared  in  court,  was 
arraigned,  pleaded  to  the  indictment, 
was  tried  and  acquitted,  and  the  recog- 
nizance taken  did  not  supply  the  defect, 
though  included  in  the  transcript  of  the 
record,  since  it  properly  formed  no  part 
of  the  record,  but  was  matter  in  pais. 
U.  S.  V.  McNeily  (1896)  72  Fed.  972, 
19  G.  G.  A.  318. 

1 1.  Set-off^— In  a  suit  by  the  govern- 
ment on  a  bond  for  moneys  collected  on 
execution,  defendant  cannot  set  off  ac- 
counts which  had  been  presented  as  a 
charge  against  the  government  in  an- 
other claim,  to  which  they  have  a  good 
defense  under  statute  of  limitations. 
U.  S.  V.  Prentice  (G.  G.  1853)  Fed.  Caa. 
No.  16,083.  Nor  fees  owing  to  his 
deputies.  U.  S.  v.  Fitzsimmons  (G.  G. 
1892)  50  Fed.  381. 

12.  Burden  of  proofs— In  an  action 
against  a  marshal  and  sureties  for  il- 
legal seizure  of  goods  claimed  by  plain- 
tiff by  purchase  for  value,  the  burden 
is  on  defendants  to  prove  that  plaintiff 
had  notice  that  the  debtor  was  insol- 
vent, or  information  sufficient  to  put 
him  upon  inquiry  which  would  have  led 
to  knowledge  that  the  sales  were  made 
with  intent  to  hinder,  delay,  or  defraud 
creditors,  ffinds  v.  Keith  (1893)  57 
Fed.  10,  6  G.  G.  A.  231. 

In  an  action  for  a  misappropriation 
of  funds  under  the  marshal's  charge, 
where  his  ar  counts  have  been  approved, 
the  burden  of  pnoof  rests  on  the  gov- 
ernment. U.  S.  V.  Hillyer  (1892)  1 
Alaska,  47. 

13.  Admissibility  of  evidenced— In  an 

action  against  a  marshal  and  his  sure- 
ty for  false  arrest  and  imprisonment 
of  plaintiff,  evidence  of  a  conversation 
between  the  marshal  and  a  third  per- 
son in  relation  to  the  arrest,  while 
plaintiff  was  still  in  custody,  is  admis- 
sible against  defendants.  Bailey  v. 
Warner  (1902)  118  Fed.  395,  55  C.  G. 
A.  329. 

In  an  action  for  illegal  seizure  of 
goods  claimed  by  plaintiff  by  purchase 
from  the  attachment  debtor,  it  is  error 
to  permit  plaintiff  to  testify  that  he 
acted  in  good  faith  and  honesty  in  mak- 
ing the  purchase  from  the  debtor,  and 
had  no  purpose  to  aid  him  in  defrauding 
his  creditors.  Testimony  of  a  witness 
engaged  in  business  at  another  locality 
than  the  attachment  debtor,  but  within 
the  same  county,  that  he  **knew  of  the 
debtor  "engaging  in  the  Mercantile 
business  at"  such  other  place,  "that  he 
heard  from  numerous  parties  that"  the 
debtor  "was  selling  out  at  less  than 
cost,  and  that  it  was  generally  believed 
in  the  community  that"  the  debtor  'Vaa 
in  embarrassed  circumstances,*'  is  in- 
admissible as  hearsay.  A  qnestion, 
"Was  it  not  generally  understood  there 
in  the  community  that  he  [tho  debtor] 
was  selling  goods  at  cost,  and  lees  than 
cost?"  is  objectionable.  Hinds  ▼.  Keith 
(1893)  57  Fed.  10,  6  a  a  A.  2SL 
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The  court  properly  refused  to  receive 
as  proof  of  liability  of  the  sureties  the 
pleadings  and  the  judgment  in  an  action 
in  which  the  United  States  had  judg- 
ment against  the  marshal;  nothing  in 
them  tending  to  show  that  the  items  for 
which  the  judgment  was  had  against  the 
marshal  were  for  items  chargeable 
against  him  during  the  life  of  the  bond. 
V.  S.  V.  Meade  (1904)  76  P.  467,  8 
Ariz,  367,  affirmed  (1905)  80  P.  326,  9 
Ariz.  209. 

14.  Measure  of  damages^— A  marshal 
who  levies  on  the  property  of  a  third 
person,  pursuant  to  instructions,  with- 
out any  abuse  of  authority,  is  liable 
only  for  injury  actually  sustained,  which 
is  the  value  of  the  goods,  with  inter- 
est from  the  time  of  taking  them,  or, 
if  merchandise,  from  the  expiration  of 
the  usual  term  of  credit  on  sales;  and 
if  an  auction  sale  has  become  neces- 
sary in  consequence  of  the  levy,  the 
plaintiff  will  recover  the  expenses  of 
8uch  sale,  also  the  amount  of  the  pre- 
mium for  insurance  against  fire  effected 
on  the  goods.  But  may  not  to  recover 
for  money  paid  counsel,  or  other  ex- 
penses incurred  in  prosecuting  the  suit 
Pacific  Ins.  Co.  v.  Conard  (O.  O.  1830) 
Fed.  Gas.  No.  10,647. 

The  measure  of  damages  for  failure 
of  a  deputy  to  serve  original  process  is 
the  actual  damage  caused  thereby.  If 
the  loss  of  the  debt  be  the  direct  legal 
consequence  the  amount  of  the  debt  is 
the  measure  of  damages;  but  mere  fail- 
ure to  serve  process  does  not  imply 
loss  of  debt  by  the  officer's  negligence. 
U.  S.  V.  Moore  (C.  C.  1828)  Fed.  Gas. 
No.  15,802. 

15. Penalty^— Under  this  section 

and  the  next  section,  when  a  private 
person  brings  suit  on  the  bond  of  a 


marshal,  the  judgment  should  b«  for 
damages  legally  assessed,  and  not  for 
any  penalty.  Hagood  v.  Blythe  (G.  G. 
1889)  37  Fed.  249,  251. 

The  supreme  court  cannot,  in  an  ac- 
tion on  a  marshal's  bond,  enforce  pay- 
ment of  a  penalty  imposed  by  a  state 
law  on  sheriffs  in  addition  to  the  mon- 
ey due  on  the  execution.  Gwin  v.  Bar- 
ton (1848)  6  How.  7,  10,  12  L.  Ed. 
321;  Gwin  v.  Breedlove  (1844)  2  How. 
29,  34,  11  L.  Ed.  167. 

16.  Judgment.— A  judgment  on  a 
bond,  based  on  defalcations  of  deputies, 
is  conclusive  in  a  subsequent  action  be- 
tween the  marshal  and  his  surety. 
U.  S.  Fidelity  &  Guaranty  Go.  v.  Hag- 
gart  (1908)  163  Fed.  801,  91  G.  C.  A. 
289. 

Under  a  complaint  against  the  sure- 
ties of  a  marshal,  alleging  that  the 
United  States  had  judgment  against 
the  marshal  for  a  certain  amount  ad- 
vanced by  the  government  to  him  dur- 
ing the  life  of  the  bond,  and  that  this 
had  not  been  paid,  and  praying  for 
judgment  for  such  amount,  recovery 
can  be  had  only  on  proof  of  sruch  a 
judgment,  and  not  on  independent  proof 
of  liability  under  the  bond.  U.  S.  v. 
Meade  (1904)  76  P.  467,  8  Ariz.  307, 
affirmed  (1905)  80  P.  326,  9  Ariz.  209. 

CKed  without  definite  application, 
West  V.  CabeU  (1894)  14  Sup.  Gt. 
752,  753,  153  U.  S.  78,  38  L.  Ed.  643; 
Howard  v.  U.  S.  (1902)  22  Sup.  Gt. 
543,  551,  184  U.  S.  676,  46  L.  Ed.  754; 
Gableman  v.  Peoria  D.  &  E.  By.  Go. 
(1900)  101  Fed.  1,  41  G.  G.  A.  160; 
W.  G.  Coyle  &  Go.  v.  Stern  (1912) 
193  Fed.  582,  113  G.  G.  A.  450;  Gib- 
son V.  U.  S.  (1913)  208  Fed.  534,  125 
G.  G.  A.  536;  BoUin  v.  Blythe  (G.  G. 
1891)  46  Fed.  181. 


§  1309.  (R.  S.  §  785.)  Marshal's  bond  to  remain  after  judgment 
as  further  security. 
The  said  bond  shall  remain,  after  any  judgment  rendered  thereon, 
as  a  security  for  the  benefit  of  any  person  injured  by  breach  of  the 
condition  of  the  same,  until  the  whole  penalty  has  been  recovered; 
and  the  proceedings  shall  always  be  as  directed  in  the  preceding 
section. 

Act  April  10,  1806,  c.  21,  S  3,  2  Stat.  874. 

Notes  of  Deoisloiui 


Judgments— In  a  suit  by  a  private 
person  against  a  marshal  and  his  sure- 
ties on  his  official  bond,  the  judgment 
should  be,  not  for  the  penalty,  but  for 
the  damages.  Such  suit,  and  the  judg- 
ment thereon,  are  for  his  aole  use. 
Hagood  V.  Blythe  (G.  G.  1889)  37  Fed. 
249. 

A  judgment  entered  for  the  penalty 


of  a  bond  remams  as  security  for  all 
persons  injured  by  default  of  the  mar- 
shal. Wetmore  v.  Rice  (G.  G.  1858) 
Fed.  Gas.  No.  17,468.  And  see  notes 
under  preceding  section.  » 

Cited     without    definite    application, 

Feibelman  v.  Packard  (1883)  8  Sup. 
Gt.  289,  290,  109  U.  S.  421,  27  L.  Ed. 
984. 


§  1310.  (R.  S.  §  786.)     Limitation  of  suit  on  marshal's  bond. 

No  suit  on  a  marshal's  bond  shall  be  maintained  unless  it  is  com- 
menced within  six  years  after  the  right  of  action  accrues,  saving, 
nevertheless,  the  rights  of  infants/ married  women,  and  insane  per- 
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sons,  so  that  they  sue  within  three  years  after  their  disabilities  are 
removed. 

Act  April  10,  1806,  c.  21.  §  4,  2  Stat  374. 

A  general  provision  that  if  the  statement  of  the  account  of  any  official 
by  the  accounting  officers  of  the  Treasury  shall  show  that  he  is  indebted  to 
the  United  States,  and  suit  shall  not  be  instituted  within  five  years  thereafter, 
the  sureties  on  his  bond  shall  not  be  liable  for  such  indebtedness,  was  contain- 
ed in  Act  Aug.  8,  1888,  c.  787,  §  2,  post,  8  3292. 

Notes  of  Deoisioiui 

Applicability  of  statute.— This  section  suspended    pending    appeal    from    the 

doesr  not  apply  to  actions  by  the  Unite<^  judgment     Montgomery   v.   Hernande* 

States.     U.  S.  v.  Rand    (C.  C.  1877)  (1827)   12  Wheat  129.  135,  6  K  Ed. 

Fed.   Cas.  No.  16,116;    Same  v.  God-  575. 

bold,  Id.  15,219.  Laohes^A    delay    of    3%    years    in 

Accrual,  of  cause  of  actlon^A  cause  bringing  suit  on  a  marshal's  bond  does 

of  action  on  a  bond  for  failure  to  satis-  ^^^  discharge  the  sureties,  where  they 

fy  a  judgment  does  not  accrue  to  the  »'«   ^^^   ^^^^^n   to   have   been  injured 

party    whose    judgment    the    marshal  ^^l^J^}^l^^^                  ^'    ^^^'^^    ^^-    '^• 

failed  to  satisfy,  until  the  final  judg-  ^^^>  <*7Ued.  249. 

ment  has  been  rendered,  though  he  may  Cited     without    definite    application, 

have,  before  that  time,  wrongfully  used  Feibelman   v.    Packard    (1883)   3    Sup. 

money  in  his  hands  which  was  bound  Ct  289,  290,  109  U.  S.  421,  27  I4.  Ed. 

for  such  judgment     Right  of  action  is  984. 

§  1311.  (R.  S.  §  787.)     Duties  of  marshal. 

It  shall  be  the  duty  of  the  marshal  of  each  district  to  attend  the 
district  [and  circuit]  courts  when  sitting  therein,  and  to  execute, 
throughout  the  district,  all  lawful  precepts  directed  to  him,  and  is- 
sued under  the  authority  of  the  United  States;  and  he  shall  have 
power  to  command  all  necessary  assistance  in  the  execution  of  his 
duty. 

Act  Sept  24,  1789,  c.  20,  §  27,  1  Stat  87. 

The  words  of  this  section  inclosed  in  brackets,  "and  circuit,"  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  289-291,  ante, 
§i  1266-1268. 

The  duties  of  marshals  in  prize  causes  were  prescribed  by  R.  S.  §  4623,  post, 
18402. 

Marshals  and  deputy  marshals  were  authorized  and  required  to  institute 
prosecutions  against  all  persons  violating  any  of  the  provisions  relating  to 
crimes  against  the  elective  franchise,  etc.,  by  R.  S.  §  1982,  post,  i  3935. 

It  was  made  the  duty  of  all  marshals  and  deputy  marshals  to  assist  in  the 
enforcement  of  Act  June  7,  1902,  c.  1037,  for  the  protection  of  game  in  Alaska, 
as  amended  by  Act  May  11,  1908,  c.  162,  and  they  were  authorized  to  make 
arrests,  seizures,  etc.,  for  violations  thereof,  by  provisions  of  section  7  of  said 
act  as  so  amended,  post,  §  3620. 

Certain  services  to  the  Court  of  Customs  Appeals  outside  of  the  District 
of  Columbia,  were  required  to  be  rendered  by  the  marshals  of  the  several  dis- 
tricts, by  Jud.  Code,  §§  190,  193,  ante,  §§  1181,  1184. 

The  marshals  of  the  several  districts  were  made  marshals  of  the  circuit 
courts  of  appeals,  by  a  provision  of  Act  July  16,  1892,  c.  196,  {  1,  27  Stat 
222,  incorporated  in  Jud.  Code,  §  123,  and  exercise  the  same  powers  and  per- 
form the  same  duties  as  the  marshal  of  the  Supreme  Court,  so  far  as  ap- 
plicable, by  said  Jud.  Code,  §  123,  ante,  §  1115. 

The  duties  of  the  marshal  of  the  Supreme  Court  were  prescribed  by  R.  S. 
§  680,  incorporated  in  Jud.  Code,  §  224,  ante,  §  1200. 

Various  official  reports  and  statements  were  required  from  marshals  by  R.  S. 
{§  791,  792,  post,  §§  1316,  1317,  and  returns  of  fees  and  emoluments,  by  R. 
S.  §$  833,  834,  844-846,  and  subsequent  provisions,  post,  l§  1393,  1394,  1414- 
1416. 

Every  marshal  was  required  to  reside  permanently  in  the  district  where  his 
official  duties  were  to  be  performed,  and  to  give  his  personal  attention  there- 
to, by  Act  June  20,  1874,  c.  328,  §  2,  post  §  1332.  But  this  requirement 
as  to  residence  was  superseded  by  the  provisions  that  the  marshal's  official 
residence  shall  be  at  one  of  the  places  of  holding  court  in  the  district,  and  that 
the  Attorney- General  shall  fix  the  place  of  such  official  residence,  contained  in 
Act  May  28,  1896,  c.  252,  §  12,  post,  |  1424. 

The  marshal  for  the  district  of  New  Mexico  was  given  the  powers,  and  re- 
quired to  perform  the  duties  of  similar  officers  in  other  districts  of  the  United 
States,  by  Act  June  20,  1910,  c  310,  }  13,  ante,  i  1083. 
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Marshalfl  were  required  to  pay  the  salaries  of  certain  judges  of  the  United 
States  courts,  by  a  provision  in  Act  Aug.  1,  1914,  c.  223,  §  1,  post,  §  1312a. 

Other  provisions  relating  to  the  duties  of  marshals  in  the  enforcement,  etc.,  of 
particular  laws  are  set  forth  in  the  titles  and  chapters  containing  said  laws. 
For  specific  references  thereto,  see  the  general  index.  • 

Notes  of  Deoisionji 


1.    Duties    and    powers    of    marshals    and 

deputies  in  general. 
S.    Limitation    of    power    to    district    and 

service  of  procese  from  other  district. 
Z.    £«xecution  of  process  or  writs. 

4.  Service  of  subpoenas  and  notices. 

5.  Custody  and  protection  of  prisoners. 

6.  Taking  bail. 

6^.    Taking  insufBcient  sureties  on  bond. 

7.  Taking  indemnity  bond. 

8.  Insuring  property  in  custody. 

9.  Return  of  execution  of  process  or  writs 

and  liability  for  failure  of  duty. 

10.  Protection  under  process. 

11.  Right  to  summon  assistance. 

12.    Protection    of    summoned    assist- 
ants. 

13.  Protecting  person  of  judge. 

14.  Disbursing  officer. 

16.    Liabilities  of  marshals  or  sureties. 
16.    Misconduct  as  contempt. 

Powers  and  duties  to  conform  to 
those  of  state  sheriffs,  see  §  1312,  post 

I.  Duties  and  powers  of  marshals 
and  deputies  In  gonerald— Act  March  3, 
1801,  **concerning  the  District  of  Co- 
lumbia,'* did  not  require  the  marcrhal  to 
apply  to  the  district  attorney  for  exe- 
cutionjB  in  all  cases  of  fines  levied  by 
the  circuit  court,  and  make  him  liable 
for  neglecting  to  do  so,  if  no  execu- 
tion issued.  Levy  Court  of  Washing- 
ton in  District  of  Columbia  v.  Ring- 
gold (Sup.  1831)  5  Pet.  451,  454,  8 
L.  Ed.  188  (C.  C.  1826)  Fed.  Gas.  No. 
8,305. 

The  attorney  of  the  United  States 
for  the  District  of  Columbia  is  not 
bound,  by  Laws  Md.  1795,  c.  74,  f  2,  to 
order  writs  of  ca.  sa.  for  fines,  etc.,  on 
the  application  of  the  marshal;  nor 
can  the  marshal  order  them  without 
the  authority  of  the  district  attorney, 
who  has  a  discretion  in  that  respect, 
which  the  marshal  has  no  right  to  con- 
trol. Levy  Court  of  Washington  Coun- 
ty V.  Ringgold  (Sup.  1831)  5  Pet.  454,  8 
L.  Ed.  188,  affirming  (C.  C.  1826)  Fed. 
Cas.  No.  8,305.  The  marshal  had  no 
right  to  expend  the  funds  of  the  levy 
court  of  Washington  county  in  the  re- 
pairs of  the  gaol  without  their  or- 
der.    Id. 

The  court  is  not  "sitting'*  on  any 
day  when  it  is  closed  by  its  own  order 
during  the  whole  of  the  day  for  pur- 
poses of  business.  McMuUen  v.  TJ.  S. 
(1892)  13  Sup.  Ct.  127,  128,  146  U.  S. 
360,  36  L.  Ed.  1007. 

Marshals  and  deputies  must  enforce 
the  internal  revenue  laws.  In  re 
Quarles  (1895)  15  Sup.  Ct  959,  961, 
158  U.  S.  532,  39  L.  Ed.  1080.  See 
post,  §  1676,  and  notes  thereunder. 

A  marerhal  selling  under  a  vend.  ex. 
has  no  power  to  pay  arrears  of  taxes 
out  of  the  proceeds  of  other  property 
sold  under  the  same  writ.  Bleeker  v. 
Bond  (0.  0.  1822)  Fed.  Cas.  No.  1,536. 


A  deputy  of  a  marshal  of  the  United 
States  is  an  officer  of  the  United  States, 
and  authorized  to  serve  process.  U. 
S.  V.  Tinklepaugh  (C.  C.  1856)  Fed. 
Cas,  No.  16,526. 

A  marshal  who  rents,  without  an  or- 
der of  the  court,  a  building  in  bis  cus- 
tody, is  liable  for  injuries  thereto  by 
the  tenants.  Perrin  v.  Epping  (C.  O. 
1869)  Fed.  Cas.  No.  10,996. 

A  marshal  attaching  foreign  coin 
must  pay  it  into  court  as  money,  and 
cannot  consider  it  as  cargo  merely. 
The  Laurens  (D.  C.  1849)  Fed.  Cas. 
No.  8,122. 

A  marshal  is  an  officer  of  the  court, 
required  to  attend  each  sitting,  and  is 
cognizant  of  the  orders  of  the  court 
without  their  being  exemplified  by  its 
seal.  Singleton  v.  U.  S.  (1887)  22 
Ct.  CI.  118. 

2.  Limitation  of  power  to  district 
and  service  of  process  from  other  dls- 
trlctw— The  circuit  court  of  the  district 
of  Columbia  was  held  to  have  power 
to  send  an  attachment  into  Virginia  for 
a  witness  in  a  civil  cause  who  resides 
within  one  hundred  miles  of  the  place 
of  trial;  and  such  attachment  is  to  be 
directed  to,  and  served  and  returned 
by,  the  marshal  of  Virginia.  Voss  v. 
Luke  (C.  C.  1806)  Fed.  Cas.  No.  17,- 
014. 

Under  a  warrant  issued  by  a  jus- 
tice of  the  supreme  court,  directed  to 
the  marshals  for  any  district  and  to 
their  deputies,  and  commanding  them 
to  arrest  a  fugitive  and  bring  him  be- 
fore the  justice,  a  deputy  of  the  mar- 
shal of  the  United  States  for  the 
southern  district  of  New  York  has  the 
right  to  arrest  such  person  in  Wiscon- 
sin. In  re  Henrich  (C.  C.  1867)  Fed. 
Cas.  No.  6,369. 

This  section,  when  construed  with  the 
following  section,  refers  only  to  the 
districts  for  which  the  marshals  are 
appointed,  and  their  authority  and  that 
of  their  deputies  is  confined  to  the  dis- 
tricts for  which  they  are  appointed. 
Walker  v.  Lea  (C.  C.  1891)  47  Fed. 
645. 

A  subpoena  to  appear  and  answer,  in 
a  suit  in  equity  brought  by  an  assignee 
in  bankruptcy  to  restrain  the  foreclo- 
sure of  a  mortgage,  is  original  process 
in  a  civil  suit;  and  there  is  no  author- 
ity for  the  service  of  such  a  subpoena 
outside  of  the  limits  of  the  district 
within  which  suit  is  brought  Jobbins 
v.  Montague  (D.  C.  1871)  Fed.  Cas. 
No.  7,329. 

A  marshal  who  attempts  to  execute  a 
process  outside  of  his  own  district  and 
in  another  state,  although  it  is  one  re- 
lating to  real  estate,  and  the  court  in 
his  district  has  assumed  to  exercise  ju- 
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sons,  so  that  they  sue  within  three  years  after  their  disabilities  arc 
removed. 

Act  April  10,  1806,  c.  21,  §  4,  2  Stat  874. 

A  general  provision  that  if  the  statement  of  the  account  of  any  official 
by  the  accounting  officers  of  the  Treasury  shall  show  that  he  is  indebted  to 
the  United  States,  and  suit  shall  not  be  instituted  within  five  years  thereafter, 
the  sureties  on  his  bond  shall  not  be  liable  for  such  indebtedness,  was  contain- 
ed in  Act  Aug.  8,  1888,  c  787,  §  2,  post,  i  3292. 

Notes  of  Deoisioiui 

Applicability  of  statute.— This  section  suspended    pending    appeal    from    the 

does  not  apply  to  actions  by  the  United,  judgment.     Montgomery  v.   Hernandes 

States.     U.   S.  v.   Rand    (C.  C.   1877)  (1827)   12  Wheat.  129,  135,  6  L.  Ed. 

Fed.   Cas.  No.  16,116;    Same  v.  God-  575. 


bold,  Id.  15,219. 


Laches^— A    delay    of   3%    years    in 


Accrual  of  cause  of  actlon^A  cause  bringing  suit  on  a  marshal's  bond  does 

of  action  on  a  bond  for  faUure  to  satis-  ^^^  discharge  the  sureties,  where  they 

fy  a  judgment  does  not  accrue  to  the  ^^^  ^^^  »^^^">   *<>   ^*^®Jl!*^  )??"'^ 

party    whose    judgment    the    marshal  J^|^^,^Jl -,™^i?^    ^'    Blythe    (O.    O. 

failed  to  saHsfy,  until  the  final  judg-  ^^®>  ^  ^^^  2^®* 

ment  has  been  rendered,  though  he  may  Cited     without    definite    appllcatloi, 

have,  before  that  time,  wrongfully  used  Feibelman   v.    Packard   (1883)   3   Sup. 

money  in  his  hands  which  was  bound  Ct.  289,  290,  109  U.  S.  421,  27  I4.  Ed. 

for  such  judgment.     Right  of  action  is  984. 

§  1311.  (R.  S.  §  787.)     Duties  of  marshal. 

It  shall  be  the  duty  of  the  marshal  of  each  district  to  attend  the 
district  [and  circuit]  courts  when  sitting  therein,  and  to  execute, 
throughout  the  district,  all  lawful  precepts  directed  to  him,  and  is- 
sued under  the  authority  of  the  United  States;  and  he  shall  have 
power  to  command  all  necessary  assistance  in  the  execution  of  his 
duty. 

Act  Sept  24,  1789,  c.  20,  §  27,  1  Stat.  87. 

The  words  of  this  section  inclosed  in  brackets,  "and  circuit,"  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  289-291,  ante, 
§§  1266-1268. 

The  duties  of  marshals  in  prize  causes  were  prescribed  by  R.  S.  §  4623,  post, 
{8402. 

Marshals  and  deputy  marshals  were  authorized  and  required  to  institote 
prosecutions  against  all  persons  violating  any  of  the  provisions  relating  to 
crimes  against  the  elective  franchise,  etc.,  by  R.  S.  i  1982,  post,  §  3935. 

It  was  made  the  duty  of  all  marshals  and  deputy  marshals  to  assist  in  the 
enforcement  of  Act  June  7,  1902,  c.  1037,  for  the  protection  of  game  in  Alaska, 
as  amended  by  Act  May  11,  1908,  c.  162,  and  they  were  authorized  to  make 
arrests,  seizures,  etc.,  for  violations  thereof,  by  provisions  of  section  7  of  said 
act  as  so  amended,  post,  §  3620. 

Certain  services  to  the  Court  of  Customs  Appeals  outside  of  the  District 
of  Columbia,  were  required  to  be  rendered  by  the  marshals  of  the  several  di»* 
tricts,  by  Jud.  Code,  §§  190,  193,  ante,  §§  1181,  1184. 

The  marshals  of  the  several  districts  were  made  marshals  of  the  circuit 
courts  of  appeals,  by  a  provision  of  Act  July  16,  1892,  c.  196,  {  1,  27  StaL 
222,  incorporated  in  Jud.  Code,  §  123,  and  exercise  the  same  powers  and  per- 
form the  same  duties  as  the  marshal  of  the  Supreme  Court,  so  far  as  ap- 
plicable, by  said  Jud.  Code,  §  123,  ante,  §  1115. 

The  duties  of  the  marshal  of  the  Supreme  Court  were  prescribed  by  R.  S. 
§  080.  incorporated  in  Jud.  Code,  §  224,  ante,  §  1200. 

Various  official  reports  and  statements  were  required  from  marshals  by  R.  S. 
|§  791,  792,  post,  §§  1316,  1317,  and  returns  of  fees  and  emoluments,  by  R. 
S.  §§  833,  834,  844-846,  and  subsequent  provisions,  post,  t§  1393,  1394,  1414- 
1410. 

Every  marshal  was  required  to  reside  permanently  in  the  district  where  bis 
official  duties  were  to  be  performed,  and  to  give  his  personal  attention  there- 
to, by  Act  June  20,  1874,  c.  328,  §  2,  post,  f  1332.  But  this  requirement 
as  to  residence  was  superseded  by  the  provisions  that  the  marshal's  official 
residence  shall  be  at  one  of  the  places  of  holding  court  in  the  district,  and  that 
the  Attorney-General  shall  fix  the  place  of  such  official  residence,  contained  in 
Act  May  28,  1896,  c.  252,  f  12,  post,  |  1424. 

The  marshal  for  the  distinct  of  New  Mexico  was  given  the  powers,  and  re- 
quired to  perform  the  duties  of  similar  officers  in  other  districts  of  the  United 
States,  by  Act  June  20,  1910,  c  310,  i  13,  ante,  i  1083. 
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Marshalfl  were  required  to  pay  the  salaries  of  certain  judges  of  the  United 
States  courts,  by  a  provision  in  Act  Aug.  1,  1914,  c.  223,  f  1,  post,  §  1312a. 

Other  provisions  relating  to  the  duties  of  marshals  in  the  enforcement,  etc.,  of 
particular  laws  are  set  forth  in  the  titles  and  chapters  containing  said  laws. 
For  specific  references  thereto,  see  the  general  index.  j 

Notes  of  Deeisioiui 


1.    Duties    and    powers    of    marshals    and 

deputies  in  general. 
S.    LimiUtion    of    power    to    district    and 

service  of  process  from  other  district. 

5.  Execution  of  process  or  writs. 

4.    Service  of  subpoenas  and  notices. 

6.  Custody  and  protection  of  prisoners. 

6.  Taking  bail. 

6H*    Taking  insufBcient  sureties  on  bond. 

7.  Taking  indemnity  bond. 

8.  Insuring  property  in  custody. 

9.  Return  of  execution  of  process  or  writs 

and  liabUity  for  failure  of  duty. 

10.  Protection  under  process. 

11.  Right  to  summon  assistance. 

12.    Protection    of    summoned    assist- 
ants. 

13.  Protecting  person  of  Judge. 

14.  Disbursing  officer. 

16.    Liabilities  of  marshals  or  sureties. 
16.    Misconduct  as  contempt. 

Powers  and  duties  to  conform  to 
those  of  state  sheriffs,  see  §  1312,  post 

I.  Duties  and  powers  of  marshals 
and  deputies  In  goneral.^Act  March  3, 
1801,  "concerning  the  District  of  Co- 
lumbia," did  not  require  the  marshal  to 
apply  to  the  district  attorney  for  exe- 
cutionjB  in  all  cases  of  fines  levied  by 
the  circuit  court,  and  make  him  liable 
for  neglecting  to  do  so,  if  no  execu- 
tion issued.  Levy  Court  of  Washing- 
ton in  District  of  Columbia  v.  Ring- 
gold (Sup.  1831)  5  Pet.  451,  454,  8 
li.  Ed.  188  (C.  C.  1826)  Fed.  Cas.  No. 
8.305. 

The  attorney  of  the  United  States 
for  the  District  of  Columbia  is  not 
bound,  by  Laws  Md.  1705,  c.  74,  §  2,  to 
order  writs  of  ca.  sa.  for  fines,  etc.,  on 
the  application  of  the  marshal;  nor 
can  the  marshal  order  them  without 
the  authority  of  the  district  attorney, 
who  has  a  discretion  in  that  respect, 
which  the  marshal  has  no  right  to  con- 
trol. Levy  Court  of  Washington  Coun- 
ty V.  Ringgold  (Sup.  1831)  5  Pet.  454,  8 
L.  Ed.  188,  aflBrming  (C.  C.  1826)  Fed. 
Cas.  No.  8,305.  The  marshal  had  no 
right  to  expend  the  funds  of  the  levy 
court  of  Washington  county  in  the  re- 
pairs of  the  gaol  without  their  or- 
der.    Id. 

The  court  is  not  "sitting"  on  any 
day  when  it  is  closed  by  its  own  order 
during  the  whole  of  the  day  for  pur- 
poses of  business.  McMullen  v.  U.  S. 
(1892)  13  Sup.  Ct.  127,  128,  146  U.  S. 
360,  36  L.  Ed.  1007. 

Marshals  and  deputies  must  enforce 
the  internal  revenue  laws.  In  re 
Quarles  (1895)  15  Sup.  Ct.  959,  961, 
158  U.  S.  532,  39  L.  Ed.  1080.  See 
post,  S  1676,  and  notes  thereunder. 

A  marshal  selling  under  a  vend.  ex. 
has  no  power  to  pay  arrears  of  taxes 
out  of  the  proceeds  of  other  property 
Bold  under  the  same  writ.  Bleeker  v. 
Bond  (C.  C.  1822)  Fed.  Cas.  No.  1,536. 


A  deputy  of  a  marshal  of  the  United 
States  is  an  officer  of  the  United  States, 
and  authorized  to  serve  process.  U. 
S.  V.  Tinklepaugh  (C.  C.  1856)  Fed. 
Cas.  No.  16,526. 

A  marshal  who  rents,  without  an  or- 
der of  the  court,  a  building  in  his  cus- 
tody, is  liable  for  injuries  thereto  by 
the  tenants.  Perrin  v.  Epping  (C.  C. 
1869)  Fed.  Cas.  No.  10,996. 

A  marshal  attaching  foreign  coin 
must  pay  it  into  court  as  money,  and 
cannot  consider  it  as  cargo  merely. 
The  Laurens  (D.  C.  1849)  Fed.  Cas. 
No.  8,122. 

A  marshal  is  an  officer  of  the  court, 
required  to  attend  each  sitting,  and  is 
cognizant  of  the  orders  of  the  court 
without  their  being  exemplified  by  its 
seal.  Singleton  v.  U.  S.  (1887)  22 
Ct.  CI.  118. 

2.  Limitation  of  power  to  district 
and  service  of  process  from  other  dls- 
trlctw— The  circuit  court  of  the  district 
of  Columbia  was  held  to  have  power 
to  send  an  attachment  into  Virginia  for 
a  witness  in  a  civil  cause  who  resides 
within  one  hundred  miles  of  the  place 
of  trial;  and  such  attachment  is  to  be 
directed  to,  and  served  and  returned 
by,  the  marshal  of  Virginia.  Voss  v. 
Luke  (C.  C.  1806)  Fed.  Cas.  No.  17,- 
014. 

Under  a  warrant  issued  by  a  jus- 
tice of  the  supreme  court,  directed  to 
the  marshals  for  any  district  and  to 
their  deputies,  and  commanding  them 
to  arrest  a  fugitive  and  bring  him  be- 
fore the  justice,  a  deputy  of  the  mar- 
shal of  the  United  States  for  the 
southern  district  of  New  York  has  the 
right  to  arrest  such  person  in  Wiscon- 
sin. In  re  Henrich  (C.  C.  1867)  Fed. 
Cas.  No.  6,369. 

This  section,  when  construed  with  the 
following  section,  refers  only  to  the 
districts  for  which  the  marshals  are 
appointed,  and  their  authority  and  that 
of  their  deputies  is  confined  to  the  dis- 
tricts for  which  they  are  appointed. 
Walker  v.  Lea  (C.  C.  1891)  47  Fed. 
645. 

A  subpoena  to  appear  and  answer,  in 
a  suit  in  equity  brought  by  an  assignee 
in  bankruptcy  to  restrain  the  foreclo- 
sure of  a  mortgage,  is  original  process 
in  a  civil  suit;  and  there  is  no  author- 
ity for  the  service  of  such  a  subpoena 
outside  of  the  limits  of  the  district 
within  which  suit  is  brought.  Jobbins 
v.  Montague  (D.  O.  1871)  Fed.  Cas. 
No.  7,329. 

A  marshal  who  attempts  to  execute  a 
process  outside  of  his  own  district  and 
in  another  state,  although  it  is  one  re- 
lating to  real  estate,  and  the  court  in 
his  district  has  assumed  to  exercise  ju- 
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risdiction  to  determine  rights  therein, 
and  in  going  upon  the  land  he  follows 
the  command  ,of  his  writ,  acts  as  a 
trespasser,  and  the  writ  affords  him  no 
protection.  In  re  Anderson  (O.  C. 
1899)  94  Fed.  487. 

A  marshal  is  not  entitled  to  fees  for 
services  rendered  outside  of  his  dis- 
trict. Dubois  V.  U.  S.  (1890)  25  Ct 
€1.  195. 

Under  this  section,  and  Act  Sept.  13, 
1888,  post,  §  4313,  a  Chinaman  could 
not  be  lawfully  imprisoned  in  a  county 
jail  in  the  northern  district  of  the 
state  by  a  deputy  marshal  of  the  south- 
ern district  on  a  finding  of  a  United 
States  court  commissioner  of  the  lat- 
ter district,  which,  after  reciting  cer- 
tain facts,  declared  that  "now,  there- 
fore, from  the  foregoing  facts,  I  find 
that  the  said"  Chinaman  "was  found 
unlawfully  within  the  United  States, 
and  that  he  is  not  lawfully  entitled  to 
be  in  or  remain"  therein.  People  v. 
Ah  Teung  (1891)  92  CaL  421,  28  Pac 
577,  15  L.  R.  A.  190. 

3.  Execution  of  process  or  wrlt8<— 
The  taking,  by  a  marshal  of  the  United 
States,  upon  a  writ  of  attachment  on 
mesne  process  against  one  person,  of 
the  goods  of  another,  is  a  breach  of 
the  condition  of  his  official  bond,  for 
which  his  sureties  are  liable.  Lammon 
V.  Feusier  (1884)  111  U.  S.  17,  4  Sup. 
Ct.  286,  28  L.  Ed.  337. 

Writs  and  process  issuing  from  a 
federal  court  must  be  served  by  the 
marshal  or  his  regularly  appointed 
deputy.  Shepard  v.  Adams  (1898)  18 
Sup.  Ct.  214,  216,  168  U.  S.  618,  42 
L.  Ed.  602. 

An  attachment  against  a  witness,  for 
contempt,  must  be  served  by  the  mar- 
shaL  U.  S.  V.  Montgomery  (C.  C. 
1795)  Fed.  Cas.  No.  15,799,  2  DalL 
335,  1  L.  Ed.  404. 

A  marshal  must  obey  the  writ  a^  he 
receives  it,  where  the  statute  is  direc- 
tory to  the  court  or  the  clerk  only.  U. 
S.  V.  Mundell  (C.  C.  1795)  Fed.  Cas. 
No.  15,834. 

A  fieri  facias,  received  before  an  at- 
tachment for  rent  not  due,  is  entitled 
to  priority,  and  must  be  first  satisfied. 
Stieber  v.  Hoye  (C.  C.  1801)  Fed.  Cas. 
No.  13,441. 

The  execution  first  delivered  must  be 
first  served.  Cunningham  v.  Oflfutt  (C. 
C.  1838)  Fed.  Cas.  No.  3,484. 

Original  process  directed  to  the  mar- 
shal must  be  served  by  that  officer  or 
his  deputy,  and  cannot  be  served  by  a 
private  person,  although  such  mode  of 
service,  as  respects  process  in  the  state 
courts,  may  be  authorized.  Schwa- 
backer  V.  Reilly  (C.  C.  1872)  Fed. 
Cas.  No.  12,501. 

A  marshal  must  execute  the  writ  is- 
sued upon  a  judgment  in  ejectment 
even  as  against  third  persons  in  pos- 
session having  a  superior  title,  but  he 
may  require  an  indemnity  bond.  Hall 
v.  Dexter  (O.  O.  1876)  Fed.  Cas.  No. 
5,929. 

(2174). 


A  marshal  is  not  bound  to  hold  exe- 
cution for  full  sixty  days.  Bassett  t. 
Orr  (C.  C.  1876)  Fed.  Cas.  No.  1,005. 

A  warrant  of  a  commissioner  of  a 
circuit  court,  commanding  the  arrest  of 
a  person  of  a  certain  name,  not  other- 
wise designating  or  describing  him,  up- 
on a  charge  of  murder,  will  not  justify 
the  arrest  of  a  person  who  has  never 
been  known  or  called  by  that  name, 
notwithstanding  the  commissioner  tes- 
tified that  he  was  the  person  intended; 
and  the  marshal  will  be  liable  for  such 
arrest.  West  ▼.  Cabell  (1894)  153  U. 
S.  78,  14  Sup.  Ct  752,  38  L.  Ed.  643. 

Where  the  marshal  levies  an  attach- 
ment on  a  tin  box  and  contents,  but  is 
unable  to  return  an  inventory  of  its 
contents,  because  defendant  refuses  to 
unlock  the  box,  the  marshal  will  not  be 
ordered  to  open  the  box  and  return  an 
inventory  of  its  contents,'  as  the  re- 
sponsibility of  lawfully  executing  the 
attachment  rests  on  him,  and  he  must 
be  permitted  to  determine  for  himself 
the  manner  of  discharging  his  duty. 
Broderick  v.  Brown  (C.  C.  1895)  68 
Fed.  346. 

A  summons  in  an  action  at  law  in  a 
federal  court  sitting  in  New  York  need 
not  be  served  by  the  marshal,  since  the 
Uniformity  Act  applies  to  the  service 
of  process,  and  while,  if  the  marshal  is 
commanded  by  a  writ  to  serve  it,  no 
other  person  may  perform  that  duty, 
no  federal  statute  requires  that  all  pro- 
cess shall  be  directed  to  the  marshal, 
and  this  section  applies  only  to  process 
"directed  to  him."  U.  S.  v.  MitcheU 
(D.  C.  1915)  223  Fed.  805. 

Marshals  have  no  control  over  the 
practice  of  the  courts,  nor  over  the 
kind  of  process  which  they  may  issue; 
they  are  simply  bound,  as  officers  of 
the  courts,  to  execute  the  process  is- 
sued to  them.  (1846)  3  Op.  Atty. 
Gen.  497. 

A  marshal  or  his  deputy  is  justified 
in  executing  the  sentence  of  a  court- 
martial  imposing  a  fine  by  summary 
process  for  breach  of  militia  duty. 
Moore  v.  Houston  (Pa.  1817)  3  Serg. 
&  R.  169. 

4.  Service  of  subponas  and  noticea. 

—Subpoenas  and  notices  directed  to  a 
witness  or  party  need  not  necessarily 
be  served  by  the  marshal.  Schwaback- 
er  V.  ReiUy  (C.  C.  1872)  Fed.  Cas.  No. 
12,501.  It  is  not  necessary  that  the 
subpoena  for  witnesses  shoiUd  be  serv- 
ed by  the  marshal.  Gordon  v.  Scott 
(D.  C.  1868)  Fed.  Cas.  No.  5,620. 

5.  Custody  and  protection  of  prisoa- 

ers.— If  a  debtor  committed  to  the 
state  jail  under  process  from  the 
courts  of  the  United  States  escape,  the 
marshal  is  not  liable.  Bandolph  y. 
Donaldson  (1815)  9  Cranch,  76,  3  L. 
Ed.  662. 

A  United  States  marshal,  who,  know- 
ing that  certain  lawless  persons  are 
hostile  to  a  prisoner  in  his  custody,  de- 
livers him  for  transport,  shackled,  to  a 
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deputy,  whom  he  knows  to  be  incompe- 
tent  and  nnfit,  is  liable  on  his  official 
bond,  because  of  his  own  negligence, 
for  the  killing  of  such  prisoner  by  a 
mob  through  the  deputy's  unfitness. 
Bruce,  District  Judge,  dissenting.  Ash- 
er  V.  Cabell  (1892)  50  Fed.  818.  1  C. 
C.  A.  693. 

In  view  of  this  section  and  the  fol- 
lowing section,  marshals  have  power  to 
use  all  force  necessary  in  executing 
process  of  the  federal  courts,  and  if, 
after  legally  arresting  a  man,  and 
while  conveying  him  to  prison,  they  are 
met  by  his  friends,  who  they  have 
reason  to  believe  intend  to  rescue  him, 
and  one  of  whom  seizes  the  marshals' 
horses,  they  are  justified  in  immediate- 
ly pointing  their  revolvers  at  the  res- 
cuer to  make  him  desist.  U.  S.  v.  FuU- 
hart  (O.  C.  1891)  47  Fed.  802. 

6.  Taking  bail.— A  marshal,  in  de- 
manding bail,  acts  at  his  periL  United 
States  V.  MundeU  (C.  O.  1795)  Fed. 
Cas.  No.  15,834.  And  must  take  suffi- 
cient bail  for  the  appearance  of  de- 
fendant, and  is  the  judge  of  the  suffi- 
ciency. Winter  v.  Simonton  (C.  O. 
1825)  Fed.  Cas.  No.  17,892.  But  an 
indorsement  by  the  court  will  not  jus- 
tify a  marshal  in  requiring  bail,  where 
the  statute  does  not  require  it  XT.  S. 
V.  Mundell  (O.  C.  1795)  Fed.  Cas.  No. 
15,834. 

6I/2.  Taking  insufficient  sureties  on 
bond^-A  marshal  who  takes  sureties 
not  freeholders  on  a  replevin  bond  (in 
Indiana)  is  liable  on  their  failure.  Bis- 
pham  V.  Taylor  (O.  O.  1841)  Fed.  Cas. 
Nos.  1,443,  1,444. 

7.  Taking  Indemnity  bond.— A  mar- 
shal, when  called  on  to  serve  due  pro- 
cess for  the  arrest  of  an  alleged  fugi- 
tive from  service,  has  no  absolute  right 
to  demand  a  bond  of  indemnity  as  the 
consideration  of  making  service.  But 
a  bond  may  lawfully  be  given  by  the 
claimant;  but  if  he  refuses,  and  the 
marshal  thereupon  refuses  to  proceed, 
the  latter  will  be  responsible  in  damag- 
es or  not  according  as  the  proofs  may 
appear  of  the  claimant's  right  of  rec- 
lamation of  service  in  the  case.  (1853) 
6  Op.  Atty.  Gen.  230. 

8.  Insuring    property    in    custody.— 

Where  a  vessel,  seized  under  a  warrant 
from  the  district  court,  continued  in 
the  custody  of  the  marshal  until  the 
case  was  disposed  of  in  the  circuit 
court,  the  marshal  bad  no  right  to  effect 
insurance  on  the  vessel,  while  so  re- 
maining in  his  custody,  at  the  expense 
of  either  party,  without  their  consent 
The  M.  P.  Rich  (C.  0.  1860)  Fed.  Cas. 
No.  2,162. 

9.  Return  of  execution  of  process  or 
writs  and  liability  for  failure  of  duty.— 
A  marshal,  who  receives  bank  notes  in 
satisfaction  of  an  execution,  when  the 
return  haa  not  been  set  aside  at  the 


instance  of  the  plaintiff,  or  amended  by 
the  marshal  himself,  must  account  to 
the  plaintiff  in  gold  or  silver.  Gwin  v. 
Breedlove  (1844)  2  How.  29,  11  L.  Ed. 
167. 

The  marshal  of  the  District  of  Colum- 
bia and  his  sureties  are  liable  to  ac- 
count for  all  common-law  fines  and  for- 
feitures received  by  the  marshal,  wheth- 
er on  execution  or  otherwise.  But  be 
is  not  liable  upon  his  bond  for  execu- 
tions not  returned;  nor  for  escape  of 
persons  taken  and  in  his  custody  on  ca. 
sa.  for  fines,  etc.,  whether  prayed  in 
commitment  in  execution  or  not  U. 
S.  V.  Williams  (C.  C.  1839)  Fed.  Cas. 
No.  16,715. 

A  marshal  who  receives  a  warrant  to 
be  served  upon  a  circuit  court  commis- 
sioner must  make  return  of  his  doings 
thereunder.  U.  S.  v.  Scroggins  (C.  C. 
1879)  Fed.  Cas.  No.  16,244.  He  makes 
his  return  at  his  peril.  The  court  will 
not  dictate  its  form.  Wortman  v.  Co- 
nyngham  (C.  C.  1815J  Fed.  Cas.  No. 
18,056. 

Defendant  cannot  rule  the  marshal  to 
return  a  hab.  fac.  poss.,  although  plain- 
tiff may  do  so.  U.  S.  v.  Slaymakcr  (C. 
C.  1821)  Fed.  Cas.  No.  16,313. 

A  return  cannot  be  traversed  in  an 
action  between  the  parties  to  the  suit 
in  which  the  writ  issued.  Wilson  v. 
Hurst  (C.  C.  1817)  Fed.  Cas.  No.  17,- 
809.  And  is  conclusive  of  the  facts 
which  it  sets  forth,  and  its  truth  can- 
not be  collaterally  impeached.  Crane  v. 
McCoy  (C.  C.  1860)  Fed.  Cas.  No.  3,- 
354.  And  where,  in  a  suit  against  a 
city,  the  marshal  returned  that  he  had 
served  the  writ  by  delivering  a  true 
and  certified  copy  to  J.,  mayor,  and 
there  was  no  attempt  to  charge  such 
officer  with  an  individual  liability,  the 
return  was  conclusive  on  the  defendant 
until  vacated  in  the  regular  course  of 
procedure.  United  States  Bank  v.  City 
of  Kendall  (C.  C.  1910)  179  Fed.  914. 
But  a  return  is  not  conclusive  as  against 
strangers  to  the  writ  U.  S.  ▼.  McHie 
(D.  C.  1912)  194  Fed.  8»4. 

The  remedy  against  a  marshal  for 
failure  of  duty  is  by  an  action  for  a 
false  return.  Corning  v.  Burdick  (O. 
C.  1846)  Fed.  Cas.  No.  3,246.  And  not 
for  a  rule  on  the  marshal  for  a  re- 
turn. Segourney  v.  Ingraham  (C.  C. 
1808)  Fed.  Cas.  No.  12.634. 

10.  Protection  under  proce68.—A  mar- 
shal cannot  be  subjected  to  arrest 
and  imprisonment  by  the  authorities  of 
a  state  for  acts  done  pursuant  to  the 
commands  of  a  writ  issued  to  him  by  a 
court  of  the  United  States,  but  is  pro- 
tected by  his  process,  and,  if  so  ar- 
rested, will  be  discharged  by  a  federal 
court  on  habeas  corpus.  Anderson  v. 
Elliott  (1900)  101  Fed.  609,  41  C.  C. 
A.  521. 

An  officer  will  be  protected  in  serving 
process  regular  on  its  face,  issued  by  a 
court  having  jurisdiction  of  the  subject- 
matter»    though   it   issued    irregularly* 
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U.  S.  ex  reL  Hendricks  v.  Harris  (C. 
O.  1872)  Fed.  Cas.  No.  15.313. 

11.  Right  to  summon  asslstanoBd— A 

marshal,  when  opposed  in  the  execu- 
tion of  his  duty  by  unlawful  combina- 
tions, may  summon  the  entire  able- 
bodied  force  of  his  precinct  as  a  posse 
comitatus.  (1854)  6  Op.  Atty.  Gen. 
466.  But  marshals  cannot  be  aided  by 
the  military  forces  of  the  United  States 
as  a  posse  comitatus.  (1878)  16  Op. 
Atty.  Gen.  162.  But  see  (1854)  6  Op. 
Atty.  Gen.  466. 

Where  the  object  of  resistance  be  to 
obstruct  and  defeat  the  execution  of 
provisions  of  the  Constitution  or  of  acts 
of  Congress,  the  expenses  of  such  posse 
comitatus  are  properly  chargeable  to 
the  United  States.  And  this  rule  ap- 
plies to  attempts  in  any  state  to  pre- 
vent the  extradition  of  fugitives. 
(1854)  6  Op.  Atty.  Gen.  466. 

A  marshal  has  no  discretion  in  the 
performance  of  the  duty  imposed  on 
him  by  the  statute,  and  in  so  doing  has 
the  same  right  to  summon  assistance 
that  he  has  in  executing  other  lawful 
process.     (1903)  25  Op.  Atty.  Gen.  18. 

12.  — -  Protection  of  summoned  as- 
sistants.—A  summoned  assistant  of  the 
marshal  is  under  the  protection  of  the 
law,  and  represents  to  some  extent 
the  sovereignty  of  the  United  States. 
North  Carolina  v.  Gosnell  (C.  C.  1896) 
74  Fed.  734,  741. 


13.  Protecting   pereon   of  Judges— An 

assault  on  a  judge  of  the  United  States 
Supreme  Court  while  engaged  in  any 
matter  pertaining  to  his  official  duties, 
as  traveling  to  and  from  a  circuit,  on 
account  of  his  judicial  decisions,  or  acts 
in  performing  his  official  duties,  is  a 
breach  of  the  peace  affecting  the  author- 
ity of  the  United  States  and  is  within 
the  power  of  the  United  States  mar- 
shal to  prevent  under  this  section;  he 
being  a  peace  officer  of  the  federal  gov- 
ernment. In  re  Neagle  (C.  C.  18S9) 
39  Fed.  833,  854,  5  L.  R.  A.  78  affirm- 
ed (1890)  10  Sup.  Ct.  658,  135  U.  S.  1, 
34  L.  Ed.  55.     See  post,  §  1312. 

14.  Disbursing  officer.— A  marshal  is 
entitled  to  the  custody  of  money  re- 
ceived as  disbursing  officer  to  pay  ju- 
rors and  government  witnesses.  Hen- 
ry V.  Sowles  (D.  C.  1886)  28  Fed.  481. 
See  post,  §  1316. 

15.  Liabilities  of  marshals  or  sure- 
ties.- See  ante,  §  1308,  and  notes  there- 
under. 

16.  Misconduct     as     contempt.— The 

resignation  of  a  marshal  or  of  his  dep- 
uty does  not  oust  the  court's  jurisdic- 
tion to  punish  for  misconduct  in  office 
by  attachment  for  contempt.  The  Lau- 
rens (D.  C.  1849)  Fed.  Cas.  No.  8,122. 

Cited    without    definite    application, 

Cunningham  v.  Neagle  (1890)  10  Sup. 
Ct  658,  679,  135  U.  S.  1,  34  li.  Ed. 
55  (dissenting  opinion). 

§  1312.  (R.  S.  §  788.)     Marshals  shall  have,  in  each  State,  the  same 
powers  as  sheriffs  in  executing  the  laws  of  the  United  States. 

The  marshals  and  their  deputies  shall  have,  in  each  State,  the 
same  powers,  in  executing  the  laws  of  the  United  States,  as  the 
sheriffs  and  their  deputies  in  such  State  may  have,  by  law,  in  execut- 
ing the  laws  thereof. 

Act  Feb.  28,  1795,  c.  36,  8  9,  1  Stat.  425.     Act  July  29,  1861,  c  25,  {  7. 
12  Stat.   282. 

Notes  of  Decisions 


1.  ConstrucUon  and  operation  in  general. 

2.  Authority  limited  to  district. 

S.    Indian  policemen  not  within  statute. 

4.  Authority  to  appoint  person  for  special 

service. 

5.  Protection  of  summoned  assistants. 

6.  Arrest   without    warrant. 

7.  Elxecution  of  process. 

8.  Custody  of  prisoners. 

9.  Carrying   concealed   weapons. 

10.    Homicide  in  protecting  person  of  Jus- 
tice. 
U.    Returns  and  amendments  thereof. 

12.  Sale  on  execution. 

13.  Payment  of  proceeds  of  sale  on  execu- 

tion. 

14.  Deputy  marshals  as  ofllcers  of  court. 

15.  Performance    of    acts    by    deputies    in 

name  of  principal. 

16.  Actions  arising  under  the  laws  of  the 

United  States. 

Conformity  of  federal  practice  to 
state  practice  as  to  process,  writs,  etc., 
see  §  1537. 

Powers  and  duties  of  marshals  in 
general,  see  §  1311,  ante. 

I.  CoRstructlon  and  operation  In  gen- 
eralw-ZThe  statutes  of  the  United  States, 


conferring  on  marshals  similar  powers 
to  those  exercised  by  sheriffs,  are  laws 
conferring  powers  only,  and  not  re- 
stricting the  powers  which  the  marshals 
already  had.  The  E.  W.  Gorgas  (D.  G. 
1879)  Fed.  Cas.  No.  4,585. 

The  marshal  in  each  state  shall  have 
the  same  powers  as  sheriffs  in  execut- 
ing the  laws  of  the  state.  The  proper 
practice  in  the  execution  of  their  pow- 
ers suggested.  U.  S.  t.  Harden  (D.  C 
1881)  10  Fed.  802.  He  has  no  right, 
without  consent  of  parties,  to  insure, 
at  their  expense,  vessel  in  his  castodjr, 
pending  disposal  of  case  in  circuit  court. 
Burke  v.  The  M.  P.  Rich  (C.  C.  1860) 
Fed.  Cas.  No.  2,162.  See  (1889)  19  Op. 
Atty.  Gen.  293,  as  to  powers  of  mar- 
shal for  Indian  Territory,  appointed  un- 
der Act  March  1, 1889. 

A  marshal  has  the  powers  of  a  sher- 
iff in  executing  the  laws  of  the  United 
States,  but  is  not  bound  to  perform  all 
the  duties  of  a  sheriff  under  the  state 
laws.  Ex  parte  Ringgold  (O.  a  1827) 
Fed.  Cas.  No.  11,841, 
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2.  Authority  limited  to  distriot.— This 

section  refers  only  to  the  district  in 
which  the  marshal  is  appointed,  and 
gives  him  no  authority  to  act  as  an  of- 
ficer outside  of  such  district.  In  re  An- 
derson (C.  C.  1899)  94  Fed.  487;  Walk- 
er V.  Lea  (C.  C.  1891)  47  Fed.  645. 

A  marshal  who  attempts  to  execute  a 
process  outside  of  his  own  district  and 
in  another  state,  although  it  is  one  re- 
lating to  real  estate,  and  the  court  in 
his  district  has  assumed  to  exercise  ju- 
risdiction to  determine  rights  therein, 
and  in  going  upon  the  land  he  follows 
the  command  of  his  writ,  acts  as  a  tres- 
passer, and  the  writ  affords  him  no  pro- 
tection. In  re  Anderson  (G.  0.  1899) 
94  Fed.  487. 

3.  Indian  policemen  not  within  stat- 
ute.—Indian  policemen  are  not  mar- 
shals or  deputy  marshals.  John  Bad 
Ells  V.  U.  S.  (1900)  20  Sup.  Ct.  729, 
731,  177  U.  S.  5291,  44  L.  Ed.  874. 

4;  Authority  to  appoint  person  for 
special  service.— Where,  under  the  laws 
of  the  state,  a  sheriff  may  appoint  a 
person  to  perform  a  special  service, 
a  marshal,  under  this  section,  has  the 
same  authority,  and  the  person  so  ap- 
pointed by  him  is  an  officer  de  facto,  and 
a  person  served  with  process  by  such 
appointee  cannot  dispute  his  authority 
on  the  ground  that  he  had  not  taken  the 
oath  of  office,  as  required  by  the  stat- 
ute nn  relation  to  the  appointment  of 
deputies.  Hyman  v.  Chales  (O.  C. 
1882)  12  Fed.  855.  A  marshal  may  ap- 
point a  special  deputy  according  to  the 
practice  of  the  state  when  bis  district 
is  located.  Puleston  v.  U.  S.  (C.  O. 
1898)  85  Fed.  570. 

The  marshal  of  the  district  in  which  a 
criminal  is  arrested  may  deputize  the 
marshal  of  the  district  where  the  crime 
was  committed  to  execute  the  warrant 
of  removal,  and  may  relinquish  to  him 
the  fees  therefor;  and,  in  that  event, 
the  latter  is  entitled  to  have  the  same 
allowed.  U.  S.  v.  Fletcher  (1893)  13 
Sup.  Ct.  434,  435,  147  U.  S.  664,  37 
L,  Ed.  322,  reversing  judgment  Fletcher 
V.  U.  S.  (C.  C.  1891)  45  Fed.  213. 

5.  Protection  of  summoned  assistants. 

— ^tinder  this  section  and  the  preceding 
section,  a  summoned  assistant  of  a 
United  States  marshal  is  under  the  pro- 
tection of  the  law  and  represents  to 
some  extent  the  sovereignty  of  the 
United  States.  North  Carolina  v.  Gos- 
nell  (C.  C.  1896)  74  Fed.  734,  741. 

6.  Arrest  without  warrant.— A  mar- 
shal, in  executing  the  laws  of  the  Unit- 
ed States,  has  the  same  right  to  arrest 
without  a  warrant  as  the  sheriffs  of  the 
state  within  which  is  situated  the  dis- 
trict within  which  the  marshal  acts. 
In  re  Acker  (C.  C.  1894)  66  Fed.  290. 
A  deputy  marshal  in  Virginia  has  power 
to  arrest  without  a  warrant  a  person 
who,  in  his  presence,  has  in  possession 
whisky  for  the  purpose  of  selling  the 
same  without  payment  of  the  internal 
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revenue  tax  in  violation  of  R.  S.  {  3452, 
post,  §  6354.  Carico  v.  Wilmore  (D.  C. 
1892)  61  Fed.  196. 

Under  this  section  and  Dispensary 
Act  S.  0.  (22  St.  at  Large,  pp.  123- 
149)  ti  23,  33,  34,  42,  providing  that 
sheriffs  may,  without  a  warrant,  seize 
contraband  liquor  and  arrest  the  man- 
ufacturer,  provided  that  a  warrant  shall 
be  procured  within  a  reasonable  time 
thereafter,  ,a  United  States  marshal  in 
South  Carolina  may  make  such  an  ar- 
rest without  a  warrant.  State  v.  Dill 
(1897)  26  S.  E.  567,  48  S.C.  249. 

Agents  of  the  secret  service  division 
of  the  treasury  department  of  the  Unit- 
ed States,  with  a  marshal  having  a  war- 
rant for  arrest  of  H.  for  making  coun- 
terfeit coins,  visited  the  house  of  B.,  in 
the  country,  and  remote  from  magis- 
trates, and  told  B.  of  their  purpose. 
He  immediately  tried  to  put  out  of  the 
way  articles  commonly  used  in  counter- 
feiting, and  handed  to  his  wife  an  in- 
completed counterfeit  coin,  which  she 
attempted  to  conceal.  Held,  that  this 
was  a  case  within  the  secret  service 
rules,  sanctioning  arrest  without  a  war- 
rant, in  cases  of  "exceedingly  rare  oc- 
currence"; so  that  such  agents,  having 
been  taken  into  custody  on  a  charge  of 
assault  and  battery,  in  that  they  as- 
sisted in  the  arrest  of  B.,  should  be 
discharged  on  habeas  corpus.  U.  S.  v. 
Fuellhart  (C.  C.  1901)  106  Fed.  911. 

7.  Execution  of  p recess j-^riginal 
process,  directed  to  the  marshal,  can- 
not be  served  by  a  private  person,  al- 
though such  mode  of  service  is  author- 
ized in*  the  state  courts.  Schwabacker 
V.  Reilly  (C.  C.  1872)  Fed.  Cas.  No.  12,- 
501. 

The  federal  court  has  no  power  to 
enforce  against  the  United  States  mar- 
shal a  penalty  imposed  on  a  sheriff  by 
Code  N.  C.  §  2079,  which  provides  that 
every  sheriff  shall  execute  all  process, 
to  him  legally  directed,  within  his  coun- 
ty, and  make  due  return  thereof,  under 
penalty  of  forfeiting  $100  for  neglect, 
where  such  process  shall  have  been  de- 
livered to  him  20  days  before  the  sit- 
ting of  the  court,  etc.  Lowry  v.  Story 
(C.  C.  1887)  31  Fed.  769. 

Where  the  marshal  levied  on  a  box 
and  contents  and  was  unable  to  return 
an  inventory  of  the  contents,  because  of 
defendant's  refusal  to  unlock  the  box, 
he  will  not  be  ordered  to  open  the  box 
and  return  an  inventory.  Broderick  v. 
Brown  (C.  O.  1895)  68  Fed.  348. 

Deputy  marshals  may  use  all  force 
necessary  in  executing  process  and  may 
point  revolvers  at  rescuers  of  a  pris- 
oner while  being  conveyed  to  prison. 
U.  S.  V.  Fullhart  (0.  O.  1891)  47  Fed. 
802. 

Marshals,  in  executing  process,  are 
bound  to  conform  to  the  state  laws. 
Garrard  v.  Reed  (La.  1843)  5  Rob.  506. 

8.  Custody  of  prisoners^— A  marshal 
having  a  person  in  custody  under  law- 
ful process  may  use  such  force  as  is 
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necessary  to  keep  him  in  castody,  and 
in  doing  so  is  not  gailty  of  any  crime 
against  the  state  law.  Ex  parte  Sifford 
(D.  0.  1857)  Fed.  Cas.  No.  12,848. 

The  custom  of  marshals  in  North 
Carolina  in  adopting  the  practice  of  the 
sheriff  in  removing  prisoners  to  the 
place  of  trial,  without  applying  for  a 
writ  of  habeas  corpus,  is  unsafe,  the 
inconvenience  of  applying  for  the  writ 
being  easily  obviated  by  a  change  in 
the  form  of  the  mittimus  used  by  com- 
missioners, 80  as  to  direct  the  marshal 
to  deliver  the  prisoner  to  the  jailer  of 
the  county  of  residence,  and,  if  bail 
be  not  given  before  the  ensuing  trial 
term,  directing  that  he  take  the  pris- 
oner and  deliver  him  to  the  jailer  of  the 
county  in  which  the  court  is  held,  the 
first  temporary  commitment  benefiting 
the  prisoner,  and  not  being  oppressive. 
U.  S.  V.  Harden  (D.  C.  1881)  10  Fed. 
802,  800. 

9.  Carrying    oonoealod    weapons^— A 

marerhal  has  the  right  to  take  the 
posse,  and  to  call  on  aU  citizens  to  aid 
him  in  arresting  rioters,  and  the  citi- 
zens have  a  right  to  arm  themselves. 
U.  S.  V.  Fenwick  (O.  C.  1836)  Fed. 
Cas.  No.  15,086.  And  under  this  sec- 
tion and  Code  Miss.  §  1027,  par.  c,  pro- 
viding that  a  peace  officer  or  deputy, 
in  discharge  of  his  duties,  shall  not  be 
punishable  for  carrying  concealed  weap- 
ons, a  deputy  marshal  acting  within  his 
district  had  the  right  to  carry  such 
weapon  in  the  execution  of  a  warrant 
for  an  arrest  State  v.  Williams 
(1895)  72  Miss.  992,  18  So.  486.  But 
where  a  deputy  marshal  for  Tennessee, 
while  temporarily  in  Miersissippi  on  pri- 
vate business,  learned  of  the  where- 
abouts of  one  for  whose  arrest  he  had 
a  warrant,  and  concealed  a  pistol  about 
hid  person  preparatory  to  pursuing 
such  person,  'he  is  anerwerable  to  the 
Mississippi  courts  for  the  offense  of 
carrying  concealed  weapons.  Walker 
V.  Lea  (O.  C.  1891)  47  Fed.  646,  647. 
Neither  a  deputy  marshal  nor  any 
other  dvil  officer  has  the  right  to  carry 
a  weapon  concealed  about  his  person, 
while  off  his  own  premises,  unless  ac- 
tually engaged  in  the  discharge  of  his 
official  duty.  State  ▼.  Hayne  (1883) 
88  N.  C.  625. 

10.  Homicide  In  protecting  person  of 
Justice.— A  deputy  marshal  held  justi- 
fied in  killing  a  man  making  a  murder- 
ous assault  on  a  justice  of  the  federal 
supreme  court  while  in  discharge  of  hie 
duties;  the  state  laws  requiring  sher- 
iffs to  preserve  the  peace,  and  making 
homicide  justifiable  when  committed  in 
resisting  an  attempt  to  murder.  Cun- 
ningham V.  Neagle  (1890)  10  Sup.  Ct. 
658,  669,  135  U.  S.  1,  34  L.  Ed.  55,  af- 
firming judgment  In  re  Neagle  (O.  0. 
1889)  39  Fed  833,  5  L.  R.  A.  78. 
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M.  Returns  and  amendments  therool 

—A  marshal  in  North  Carolina,  whose 
term  of  office  has  expired,  may  be  re- 
quired to  amend  his  return  on  an  exe- 
cution. Ex  parte  Worley  (D.  C.  1884) 
19  Fed.  586. 

12.  Sale    on    execution^— Where    the 

purchaser  at  the  sale  refuses  to  com- 
ply with  its  terms,  the  marshal  should 
again  offer  the  property  for  sale  if  he 
has  time  to  do  so,  and,  if  not,  by  a 
proper  return,  enable  plaintiff  to  take 
out  an  alias  vend.  ex.  Wortman  v. 
Conyngham  (C.  C.  1815)  Fed.  Cas. 
No.  18,056. 

A  marshal's  sale  on  execution  of  land 
in  which  defendant  had  no  interest  will 
be  set  aside  on  motion  of  the  purchas- 
er, who  was  deceived  or  misinformed, 
where  the  sale  has  not  been  completed. 
Rocksell  V.  Allen  (C.  C.  1844)  Fed. 
Cas.  No.  11,983. 

13.  Payment  of  proceeds  of  sale  on 
execution^— After  the  marshal  ia  com- 
manded by  the  writ  to  bring  the  pro- 
ceeds of  a  sale  into  court,  he  may  pay 
it  to  the  plaintiff  on  the  execution,  on 
his  responsibility,  for  the  right  of  the 
plaintiff  to  receive  it  Wortman  v. 
Conyngham  (C.  C.  1815)  Fed.  Cas. 
No.  18,056. 

A  marshal  will  not  be  required  to  pay 
into  court  the  proceeds  of  a  sale  of 
property  claimed  by  a  third  person 
pending  suit  against  him  therefof,  In 
the  absence  of  collusion  or  danger  of 
loss.  Day  v.  Emerson  (C.  C.  1858) 
Fed.  Cas.  No.  3,677. 

14.  Deputy   marshals   as   offloers   of 

courts— Deputy  marshals  are  officers  of 
the  court  Bollin  v.  Blythe  (C.  C. 
1891)  46  Fed.  181,  182. 

15.  Performance  of  acts  by  deputies 
In  name  of  prlnclpal.^All  duties  de- 
volving on  a  deputy  must  be  perform- 
ed in  the  name  of  his  principal.  Mat- 
thews V.  U.  S.   (1897)  32  Ct  CL  123. 

16.  Actions  arising  under  the  laws  of 
the  United  States.— A  suit  against  a 
marshal  for  seizing  goods  alleged  to  be 
plaintiff's  under  a  judgment  sued  out 
of  the  circuit  court,  in  which  the  mar- 
shfd's  defense  was  that  the  gooder  were 
the  property  of  defendant  in  attach- 
ment, arises  out  of  the  laws  of  Uie 
United  States  and  is  removable  from 
a  state  court.  Bock  v.  Perkins  (1891) 
11  Sup.  Ct  677,  139  U.  S.  628,  35  Lw 
Ed.  814.  See  ante,  {  1010,  and  notes 
thereunder. 

Cited     without    definite    application, 

Shepard  v.  Adams  (1898)  18  Sup.  Ct 
214,  168  U.  S.  618,  42  L.  Ed.  602;  W. 
G.  Coyle  &  Co.  v.  Stem  (1912)  193 
Fed.  582,  588,  113  C.  C.  A.  450;  U.  S. 
V.  Patrick  (C.  C.  1893)  64  Fed.  838, 
844. 
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§  1312a.  (Act  Aug.  1,  1914,  c.  223,  §  1.)  Marshalif  to  pay  salaries 
of  judges  and  other  officers,  etc.;  bonds  for  performance  of 
duties. 

From  and  after  October  first,  nineteen  hundred  and*  fourteen,  it 
shall  be  the  duty  of  the  United  States  marshals  to  pay,  under  reg- 
ulations prescribed  by  the  Attorney  General,  the  salaries  of  all 
judges  of  the  United  States  courts,  except  the  justices  of  the  Su- 
preme Court  of  the  United  States,  the  salaries  of  judges  retired  un- 
der section  seven  hundred  and  fourteen  of  the  Revised  Statutes, 
and  the  judges,  officials  and  employees  of  all  courts  whose  sessions 
are  held  in  the  District  of  Columbia,  whose  salaries  shall  be  paid 
through  the  disbursing  officer  of  the  Department  of  Justice  as 
hitherto  provided,  United  States  district  attorneys,  their  regular 
assistants,  clerks,  and  messengers,  and  United  States  marshals  and 
their  deputies :  Provided,  That  every  United  States  marshal  oper- 
ating under  a  bond  executed  prior  to  the  passage  of  this  Act  shall 
give  bond  effective  thereafter  for  the  faithful  performance  of  the 
duties  of  his  office,  including  the  payment  of  the  salaries  above 
mentioned.    (38  Stat.  653.) 

This  was  a  proyision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 

1915,  cited  above. 
Other  provisions  relating  to  the  bonds  of  marshals  are  set  forth  ante,  {{ 

1307-1310. 

§  1313.  (R.  S.  §  789.)  In  case  of  death  of  the  marshals,  deputies 
to  continue. 

In  case  of  the  death  of  any  marshal,  his  deputy  or  deputies  shall 
continue  in  office,  unless  otherwise  specially  removed,  and  shall  exe- 
cute the  same  in  the  name  of  the  deceased,  until  another  marshal  is 
appointed,  as  provided  in  this  chapter,  and  duly  qualified.  The  de- 
faults or  misfeasances  in  office  of  such  deputies  in  the  mean  time 
shall  be  adjudged  a  breach  of  the  condition  of  the  bond  given  by 
the  marshal  who  appointed  them;  and  the  executor  or  administra- 
tor of  the  deceased  marshal  shall  have  Hke  remedy  for  the  defaults 
and  misfeasances  in  office  of  such  deputies,  during  such  interval,  as 
he  would  be  entitled  to  if  the  marshal  had  continued  in  life  and  in 
the  exercise  of  his  said  office  until  his  successor  was  appointed  and 
duly  qualified. 

Act  Sept.  24,  1780,  c.  20,  |  28,  1  Stat.  87. 

Notes  of  Deoisions 

Nature  and  tenure  of  office  of  deputy  property  in  his  office  or  employment, 

marshal.— Deputy  marshals  are  officers  and  his  tenure  of  office  terminates  with 

of  the  court,  though  engaged  and  com-  the  expiration  of  the  marshars  term, 

pensated  by  the  marshal,  subject  to  R.  and   equity  has  no  jurisdiction  to   re- 

S.  §  841,  superseded  by  Act  May  28,  strain  the  marshal  from  removing  him. 

1896,  §§  6,  9-13,  post,  §§  1418,  1421-  Taylor  v.  Kercheval   (C.  C.  1897)   82 

1425.     Bollin  v.   Blythe   (C.  O.  1891)  Fed.   497.     See   Priddie   v.   Thompson 

46  Fed.  181.  (O.  O.  1897)  82  Fed.  186,  holding  that 

After  the  expiration  of  the  term  of  an  office  deputy  is  not  subject  to  re- 

a  marshal,. a  deputy  is  not  in  the  exccu-  moval.    And  see  post,  1 1422,  and  notes 

tive  civil  service  of  the  United  States,  thereunder, 

within  the  civil  service  rules,  in  view  ,     ^ 

of  this  and  the  next  section,  for  the  Liabilities  for  defaults  of  duties^— 
tenure  of  a  deputy  expiresr  vnth  the  Where  a  debtor,  committed  to  a  state 
term  of  the  marshal,  except  as  other-  Jail  under  process  from  the  courts  of 
wise  specially  provided.  Dudley  v.  the  United  States,  escapes,  the  mar- 
James  (C.  O.  1897)  83  Fed.  846.  Ex-  shal  is  not  liable,  for  the  keepers  of 
cept  for  the  purposes  provided  in  this  state  jails  are  not  deputies.  Randolph 
and  the  next  section.  Flemming  v.  v.  Donaldson  (1816)  9  Oranch,  76,  3 
Stahl  (C.  C.  1897)  83  Fed.  040.  L.  Ed.  662. 

An  office  depnty  haa  no  vested  right  of  See  notes  under  ante,  |  1308. 
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§  1314.  (R.  S.  §  790.)     Marshal,  when  removed  or  when  term  ex- 
pires»  to  deliver  prisoners  to  successor. 

Every  marshal  [or  his  deputy],  when  removed  from  office,  or 
when  the  term  for  which  the  marshal  is  appointed  expires,  shall 
[have  power,  notwithstanding,  to  execute  all  such  precepts  as  may 
be  in  their  hands  respectively  at  the  time  of  such  removal  or  expira- 
tion of  office;  and  the  marshal  shall]  be  held  responsible  for  the 
delivery  to  his  successor  of  all  prisoners  who  may  be  in  his  cus- 
tody at  the  time  of  his  removal,  or  when  the  term  for  which  he  is 
appointed  expires;  and  for  that  purpose  he  may  retain  such  pris- 
oners in  his  custody  until  his  successor  is  appointed  and  duly  quali- 
fied. 

Act  Sept.  24,  1789,  c.  20,  {  28,  1  Stat.  87.  Act  May  7,  1800,  c.  45,  f  3, 
2  Stat.  61. 

This  was  a  provision  of  the  deficiency  appropriation  act  for  the  fiscal  year 
1899,  cited  above. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  service  of  process 
in  the  hands  of  a  marshal  or  deputy  when  removed  from  office  or  when  his 
term  expires,  were  superseded  by  the  provisions  for  delivery  of  unserved  pro^as 
in  the  hands  of  a  marshal  ceasing  to  be  such  to  the  succeeding  marshal,  and 
in  the  hands  of  a  deputy  resigning  or  removed  to  the  marshal,  of  Act  March  3, 
1899,  c.  427,  i  1,  post,  i  1315. 


Notes  of  Deoisioiui 


Notice  of  removal  and  powers  until 
receipt  of  notice.— The  old  marshal  is 
not  removed  by  the  appointment  of  a 
new  one,  until  he  receives  notice;  and 
all  acts  done  by  him  before  such  no« 
tice  are  good.  Bowerbank  v.  Morris 
(O.  C.  1801)  Fed.  Cas.  No.  1726.  But 
see  U.  S.  V.  Bank  of  Arkansas  (G.  G. 
1846)  Fed.  Gas.  No.  14,515,  holding 
that  a  marshal  is  removed  by  the  re- 
ceipt of  a  commission  from  the  presi- 
dent by  an  appointee  who  takes  the 
oath  of  offi2e  and  gives  the  requisite 
bond,  though  no  notice  is  given.  And 
see,  also,  Overton  v.  Gorham  (G.  G. 
1841)  Fed.  Gas.  No.  10,626,  holding 
that  notice  of  removal  from  office  is 
not   necessary   to   effect   removal. 

Powers  and  duties  of  marshal  after 
expiration  of  termw-^he  removal  of  a 
marshal  before  he  had  sold  real  estate 
on  execution  in  his  hands  destroys  his 
right  to  proceed;  and  a  sale  of  land 
after  such  removal  is  null  and  void,  and 
win  be  set  aside  on  motion;  but  such 
removal  would  not  affect  his  right  to 
sell  personal  property  in  his  posses- 
sion, and  for  which  he  is  answerable. 
U.  S.  V.  Bank  of  Arkansas  (G.  G.  1846) 
Fed.  Cas.  No.  14,515. 

Under  this  section  a  marshal  remains 
an  officer  after  the  expiration  of  his 
term  for  the  performance  of  the  du- 
ties specified  therein,  and  after  such 
expiration  he  must  settle  his  accounts 
with  the  government,  and  in  doing  so 
receive  and  pass  on  the  accounts  of 
his  deputies.  U.  S.  v.  Strobach  (G.  G. 
1883)  48  Fed.  902.    See  next  section. 

The  marshal  has  the  power,  after  he 
goes  out  of  office,  to  amend  his  return 
to  any  process  which  was  in  his  hands 
when  he  went  out  of  office.  Gushing  v. 
Laird  (D.  G.  1870)  Fed.  Cas.  No.  3,508. 
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— -  Decisions  under  statute  as  orig- 
inally existing.— A  sale  of  land  by  a 
marshal  of  a  venditioni  exponas,  after 
his  removal  from  office  and  a  new 
marshal  appointed  and  qualified,  is  not 
void,  and  after  it  is  returned  to  the 
court,  and  confirmed  by  it  on  motion, 
and  a  deed  ordered  to  be  made  to  the 
purchaser  by  the  new  marshal,  the  sale 
is  valid.  Doolittle  v.  Bryan  (1852)  14 
How.  563,  565,  14  L.  Ed.  543. 

Under  R.  S.  §  790,  the  fees  for  exe- 
cuting such  writs  as  may  be  in  the 
hands  of  a  marshal  at  the  expiration  of 
his  term  properly  belong  to  him;  but 
if,  for  the  convenience  of  making  up 
accounts,  he  relinquishes  them  to  his 
successor,  the  latter  may  charge  them 
up  in  his  accounts.  U.  S.  v.  Fletcher 
(1893)  13  Sup.  Ct.  434,  435,  147  U.  & 
664,  37  L.  Ed.  322,  affirming  Fletcher 
V.  U.  S.  (C.  C.  1891)  45  Fed.  213. 
But  see  Overton  v.  Gorham  (C.  O. 
1841)  Fed.  Cas.  No.  10,626,  holding 
that  a  sale  by  a  marshal  after  his  re« 
moval  from  office  under  a  levy  made  be« 
fore  such  removal  will  be  set  aside, 
though  the  marshal  had  no  notice  of  his 
removal. 

Service  by  a  deputy  of  a  summons, 
previously  in  his  hands,  on  the  day 
after  a  new  marshal  files  his  bond  and 
takes  the  oath,  is  valid.  Stewart  ▼. 
Hamilton  (G.  G.  1849)  Fed.  Cas.  No. 
13,429. 

In  North  Carolina  a  United  States 
marshal  whose  term  of  office  has  ex- 
pired may  be  required  to  amend  his 
return  upon  an  execution,  so  as  to 
furnish  his  successor  with  a  descrip- 
tion of  the  land  levied  upon,  to  enable 
him  to  execute  a  valid  deed  to  the  pur- 
chaser at  an  execution  sale,  in  view 
of  this  and  preceding  sections.  Ex  part* 
Worley  (D.  G.  1884)  19  Fed.  680. 
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A  marshal,  on  the  ezpiratioii  of  his  process  then  in  his  hands.     (1883)  17 

term,  ceases   to  be  an   officer  of  the  Op.  Atty.  Gen.  529. 
United  States,  and  is  not  entitled  to  use         Tenure  of  office  of  deputy  marshal, 
the    "penalty    envelope"    in    executing         See  notes  under  preceding  section. 

§  1315.  (Act  March  3,  1899,  c.  427,  §  1.)     Marshals  and  deputy 
marshals,  ceasing  to  be  such,  to  deliver  unserved  process  in 
their  hands. 
Hereafter  all  unserved  process  remaining  in  the  hands  of  a  United 
States  marshal  or  his  deputies,  when  the  marshal  ceases  to  be  such, 
shall  be  immediately  delivered  to  the  succeeding  marshal  upon  re- 
quest;   and  when  a  deputy  United  States  marshal  resigns  or  is 
removed  he  shall,  upon  request,  deliver  to  the  United  States  mar- 
shal for  the  district  all  process  remaining  in  his  hands.     (30  Stat. 
1237.) 

This  was  a  proviso  annexed  to  an  appropriation  for  salaries,  etc.,  of  mar- 
shals and  their  deputies,  in  the  deficiency  appropriation  act  for  the  fiscal  year 
1809,  cited  above. 
See  1 1314,  ante. 

Notes  of  Deelsloiis 

Delivery    of    unserved    prooes8.^See 

preceding  section  and  notes  thereunder. 

§  1316.  (R.  S.  §  791.)  Marshal's  returns  to  the  Solicitor  of  the 
Treasury. 
Every  marshal  shall,  within  thirty  days  before  the  commencement 
of  each  term  of  the  [circuit  and]  district  courts  in  his  district,  make 
returns  to  the  Solicitor  of  the  Treasury  of  the  proceedings  had  upon 
all  writs  of  execution,  or  other  process  which  have  been  placed  in 
his  hands,  for  the  collection  of  moneys  adjudged  and  decreed  to  the 
United  States  in  the  said  courts,  respectively. 

Act  May  15,  1820,  c.  107,  §  8,  3  Stat.  596.  Act  May  29,  1830,  c.  153,  f  2, 
4  Stat.  414. 

The  words  of  this  section  inclosed  in  brackets,  ''circuit  and/*  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  289-291,  ante,  §f 
1266-1268. 

Notes  of  Decisions 

Custody  of   money   received   as  dis-  nesses  and  to  sue  for  it  when  his  right 

borsing  officer^— A  marshal  is  entitled  is  invaded.    Henry  y.   Sowles    (D.   C. 

to   the  custody  of  money  received  as  1886)   28  Fed.  481. 
disbursing  officer  to  pay  jurors  and  wit- 

§  1317.  (R.  S.  §  792.)     Returns  of  marshals  to  Auditor  of  Post- 

Ofl&ce  Department. 
Every  marshal  to  whom  any  execution  upon  a  judgment  in  any 
suit  for  moneys  due  on  account  of  the  Post-Office  Department  has 
been  directed,  shall  make  returns  to  the  Sixth  Auditor,  at  such  times 
as  he  may  direct,  of  the  proceedings  which  have  taken  place  upon 
the  said  process  of  execution. 

Act  July  2,  1836,  c.  270,  {  16,  6  Stat.  83. 

The  Sixth  Auditor  was  designated  Auditor  for  the  Post-Office  Department  by 
the  Dockery  Act  of  July  31,  1894,  c.  174,  S  3,  ante,  |  417. 

§  1318.  (R.  S.  §  793.)  Vacancies  in  office  of  district  attorney  and 
marshal,  how  filled  temporarily. 
In  case  of  a  vacancy  in  the  office  of  the  district  attorney  or  mar- 
shal within  any  circuit,  the  circuit  justice  of  such  circuit  may  fill 
the  same,  and  the  person  appointed  by  him  shall  serve  until  an  ap- 
pointment is  made  by  the  President,  and  the  appointee  is  duly  quali- 
fied, and  no  longer.  The  appointment  made  by  such  justice  shall  be 
in  writing,  which  shall  be  filed  in  the  clerk's  office  of  the  circuit 
court,  and  a  copy  thereof  shall  be  entered  upon  the  journal  of  said 
court.  Any  marshal  so  appointed  shall  give  bond,  as  if  appointed 
by  the  President,  and  the  bond  shall  be  approved  by  said  justice. 
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It  shall  then  be  filed  in  the  clerk's  office  of  said  court,  and  a  copy 
shall  be  entered  on  the  journal  of  the  court.  A  certified  copy  of 
such  entry  shall  be  prima-facie  proof  of  the  execution  of  such  bond, 
and  of  the  contents  thereof. 

Act  March  3,  1863,  c.  03.  §  2,  12  Stat.  768. 

So  much  of  this  section  as  authorized  a  circuit  justice  to  fill  a  vacancy  tem- 
porarily was  superseded  by  the  provision  that  the  district  court  for  the  dis- 
trict should  appoint  a  person  to  exercise  the  duties  of  the  oflSce  until 
the  vacancy  should  be  filled,  contained  in  Act  June  24,  1898,  c.  495,  §  2,  post, 
§  1320. 

Notes  of  Decisions 

Construction     and     operation.— This  was  thus  provisionally  filled,  to  make 

section  does  not  oust  the  power  of  the  a    temporary   appointment  thereto,   to 

president  to  appoint  under  Const,  art.  expire  at  the  end  of  the  next  session  of 

2,  §  2,  and  R.  S.  §  1769,  but  merely  au-  the   Senate.     The  appointment  of  the 

thorizes   the   circuit  justice  to  fill  the  circuit  justice  contemplates  only  a  tem- 

vacancy  until  the   president  shall  act  porary  mode  of  having  the  duties  of  the 

In  re  Farrow  (C.  C.  1880)  3  Fed.  112.  office    performed    until    the    President 

See  In  re  Yancey  (C.  C.  1886)  28  Fed,  acts.    The  office  is  not  the  less  vacant, 

445.  notwithstanding  the  appointment  of  the 

Where  the  office  became  vacant  dur-  circuit  justice,  so  far  as  the  President's 

ing  a  session  of  the  Senate,  and  was  power    of    appointment    is    concerned, 

provisionally  filled  by  appointment  by  (1880)  16  Op.  Atty.  Gen.  539. 

the  circuit  justice,  it  was  competent  to  Cited    without     definite    application, 

the  President  during  the  next  following  Buckeye  Powder  Co.  v.  Ehizard  Powder 

recess  of  the  Senate,  while  the  office  Co.  (D.  C.  1913)  205  Fed.  827. 

§  1319.  (Act  June  24,  1898,  c.  495,  §  1.)  District  attorneys  and 
marshals  to  serve  until  appointment  and  qualification  of  suc- 
cessor. 

The  attorneys  and  marshals  of  the  United  States,  including  the 
District  of  Columbia  and  the  Territories,  shall  continue  to  dis- 
charge the  duties  of  their  respective  offices,  unless  sooner  removed 
by  the  President,  until  their  successors  shall  be  appointed  and 
qualify  in  their  stead.  But  they  shall  be  appointed  and  commis- 
sioned for  the  term  of  four  years  as  now  provided  by  law.  (30 
Stat.  487.) 

This  section  and  the  section  next  following  were  an  act  entitled  "An  act 
concerning  attorneys  and  marshals  of  the   United  States,"  cited  above. 

The  appointment  and  term  of  office  of  district  attorneys  were  provided  for 
by  R.  S.  §  769,  ante,  §  1295;   of  marshals,  by  R.  S.  §  779,  ante,  {  1303. 

§  1320.  (Act  June  24,  1898,  c.  495,  §  2.)  Temporary  appointment 
in  case  of  vacancy  in  office  of  district  attorney  or  marshal. 
In  case  of  a  vacancy  in  either  of  said  offices,  the  district  court  of 
the  United  States  for  the  district  where  such  vacancy  exists,  the 
supreme  court  of  the  Territory,  and  the  supreme  court  of  the  Dis- 
trict of  Columbia  may  appoint  persons  to  exercise  the  duties  of 
such  offices  within  their  respective  jurisdictions,  until  such  va- 
cancy shall  be  filled.    (30  Stat.  487.) 

See  note  to  preceding  section  of  this  act,  ante,  §  1319. 
Before  this  act,  the  circuit  justice  of  the  circuit  within  which  a  vacancy 
in  the  office  of  district  attorney  or  marshal  occurred  was  authorized  to  fill  the 
same  temporarily,  by  R.  S.  §  793,  ante,  §  1318. 

This  section  superseded  a  previous  similar  provision  relating  to  the  office 
of  the  attorney  for  the  United  States  in  the  District  of  Columbia,  contained 
in  Act  Feb.  27,  1897,  c.  341,  29  SHat.  600. 

§  1321.  (R.  S.  §  794.)     Oath  of  clerks. 

The  clerk  of  the  Supreme  Court,  and  every  clerk  and  deputy  clerk 
of  a  [circuit  or]  district  court,  shall,  before  he  enters  upon  the  exe- 
cution of  his  office,  take  an  oath  or  affirmation  in  the  following 

form:     "I,  A  B,  being  appointed  a  clerk  of  ,  do  solemnly 

swear  (or  affirm)  that  I  will  truly  and  faithfully  enter  and  record 
all  the  orders,  decrees,  judgments,  and  proceedings  of  the  said  court, 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all 
the  duties  of  my  said  office,  according  to  the  best  of  my  abilities 
(2182) 
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and  understanding.  So  help  me  God."  The  words  "so  help  me 
God"  shall  be  omitted  in  all  cases  where  an  affirmation  is  admitted 
instead  of  an  oath. 

Act  Sept.  24,  1789,  c.  20,  §  7,  1  Stat  76.  Act  June  30,  1870,  c.  180,  § 
7, 16  Stat.  175. 

The  words  of  this  section  inclosed  in  brackets,  "circuit  or,"  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  280-291,  ante,  §S 
1266-1268. 

Notes  of  Decisions 


"Proceedings"  within  statute^'Tro- 

ceedings"  include  an  affidavit,  warrant 
of  arrest,  marshal's  return,  finding  of 
probable  cause  of  accused's  guilt  on 
which  a  conviction  is  based,  the  com- 
mitment in  default  of  bond,  recogni- 
zance and  justification  of  surety,  waiver 
of  homestead  exemption,  petition  for 
subpoenas  by  accused,  and  commitment 
under  sentence.  Erwin  v.  U.  S.  (D.  C. 
1889)  37  Fed.  470,  488,  2  L.  R.  A.  229. 


Entry  of  orders^— The  clerk  is  requir- 
ed to  enter  all  orders  of  court.  Taylor 
V.  U.  S.  (O.  C.  1891)  45  Fed.  531,  541 
(judgment  reversed  [1893]  13  Sup.  Ct. 
479,  147  U.  S.  695,  37  L.  Ed.  335); 
Jones  V.  Same  (D.  0.  1889)  39  Fed. 
410.  And  is  essentially  a  ministerial 
officer  and  has  nothing  to  do  with 
the  character  or  purpose  of  papers 
tendered  to  be  filed.  U.  S.  v.  Bell  (C. 
C.  1904)  127  Fed.  1002,  judgment  af- 
firmed (1905)  135  Fed.  336,  68  0.  O. 
A.  144. 

§  1322.  (R.  S.  §  795.)     Clerk's  bond. 

The  clerk  of  every  court  shall  give  bond,  in  a  sum  to  be  fixed 
and  with  sureties  to  be  approved  by  the  court  which  appoints  him, 
faithfully  to  discharge  the  duties  of  his  office,  and  seasonably  to 
record  the  decrees,  judgments,  and  determinations  of  the  court  of 
which  he  is  clerk;  and  a  new  bond  may  be  required  whenever  the 
court  deems  it  proper  that  such  bond  should  be  given.  A  copy  of 
every  bond  given  by  a  clerk  shall  be  entered  on  the  journal  of  the 
court  for  which  he  is  appointed,  and  the  bond  shall  be  deposited  for 
safe-keeping  as  the  court  may  direct.  A  certified  copy  of  such  en- 
try shall  be  prima-facie  proof  of  the  execution  of  such  bond  and  of 
the  contents  thereof. 

Act  Sept.  24,  1789,  c.  20,  §  7,  1  Stat  76.    Act  March  3,  1863,  c.  93,  §  2, 
12  Stat.  768. 

The  application  of  the  proylsions  of  this  section  to  the  clerks  of  the  Supreme 
Court  and  the  circuit  and  district  courts  was  superseded  by  the  similar  pro- 
ylsions relating  to  said  clerks  of  Act  Feb.  22,  1875,  c.  95,  §  3,  post,  (  1323. 
See  notes  to  said  section. 

Notes  of  Decisions 


Form    and    validity    of    bonds.— The 

Talidity  of  a  bond  is  not  affected  by  the 
omission  of  the  obligee's  name.  How- 
ard V.  U.  S.  (1900)  102  Fed.  77,  80, 
42  G.  C.  A.  169,  affirmed  (1902)  22  Sup. 
Ct  543,  184  IT.  S.  676,  46  L.  Ed.  754. 

The  condition  in  a  bond  given  by  a 
clerk  that  he  would  faithfully  account 
for  all  moneys  coming  into  his  posses- 
sion as  such  clerk  did  not  enlarge  the 
obligation  of  the  bond  required  by 
statute.  The  accoimting  for  moneys 
in  his  hands  as  clerk  was  one  of  the 
duties  for  the  faithful  performance  of 
which  he  was  required  by  statute  to 
give  bond,  and  the  specification  of  one 
of  the  details  covered  by  the  general 
obligation  does  not  affect  the  validity 
of  the  bond  he  was  required  to  execute. 
U.  S.  V.  Ambrose  (C.  C.  1880)  2  Fed. 
562.  See  (1885)  18  Op.  Atty.  Gen.  274, 
holding  that,  where  the  form  of  the 
bond  is  not  prescribed  by  statute,  its 
form  may  be  determined  by  the  officer 
whose  duty  it  is  to  approve  the  same. 

Llabiilties  on  bondSd— A  bond  of  a 
clerk  given  in  compliance  with  this  sec- 


tion as  amended  by  Act  Feb.  22,  1876, 
post,  §  1323,  is  for  the  protection  of 
any  suitor  injured  by  the  failure  of  the 
clerk  to  comply  with  its  conditions.  A 
clerk  who  fails  to  deposit  as  required 
by  law,  but  appropriates  to  his  own  use, 
money  deposited  with  him  by  a  private 
suitor  with  the  sanction  of  the  court  in 
a  pending  cause,  is  liable  on  the  bond 
for  the  amount  appropriated.  Howard 
V.  U.  S.  (1902)  22  Sup.  Ct.  543.  184  U. 
S.  676,  46  L.  Ed.  754,  affirming  judg- 
ments U.  S.  V.  Howard  (C.  C.  1899) 
93  Fed.  719,  and  Howard  v.  U.  S. 
(1900)   102  Fed.  77,  42  C.  C.  A.  169. 

A  clerk  who  fails  to  pay  out  to  the 
persons  entitled  thereto  money  deposit- 
ed with  him  by  litigants  to  secure  costs 
under  an  order  or  rule  of  the  court, 
or  to  account  for  and  pay  over  the 
same  to  his  successor  in  office,  com- 
mits a  breach  of  his  bond.  U.  S.  v. 
Abeel  (1909)  174  Fed.  12,  98  C.  C.  A. 
60. 

Sureties  on  a  bond  conditioned  that 
the  clerk  shall  "properly  account  for  all 
money  coming  into  his  hands"  as  re- 
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quired  by  law,  are  liable  for  his  mia- 
appropriation  of  money  paid  to  him  as 
clerk,  under  order  of  court,  though  such 
order  is  based  on  the  practice  of  the 
court,  and  not  on  direct  statutory  au- 
thority. In  re  Finks  (D.  C.  1889)  41 
Fed.   383. 

A  recital  in  the  record  of  a  circuit 
court  in  a  cause,  signed  by  the  judge; 
that  a  sum  of  money  tendered  to  the 
plaintiff  by  the  defendant's  pleading  had 
been  paid  into  court,  when  it  was  in 
fact  paid  to  the  clerk  on  the  same  day, 
is  a  sanction  of  the  payment  by  the 
court  at  the  time,  which  is  equivalent 
to  an  express  order  for  its  receipt,  and, 
coupled  with  further  recitals  in  the  rec- 
ord during  the  progress  of  the  cause 
treating  the  money  as  in  the  custody  of 
the  court,  shows  that  it  was  in  the 
hands  of  the  clerk  in  his  official  capac- 
ity, and  he  is  liable  on  his  bond  for  its 
misapplication.  U.  S.  v.  Howard  (O.  O. 
1899)  93  Fed.  719. 

A  clerk  failing  to  file  papers  is  liable 
for  any  loss,  the  measure  of  his  re- 
sponsibility being  the  damages  which 
have  resulted  therefrom.  U.  S.  v.  Bell 
(C.  C,  1904)  127  Fed.  1002,  judgment 
affirmed  (1905)  135  Fed.  336,  68  O.  O. 
A.  144.  But  a  clerk  is  not  liable  for 
fees  received  for  the  naturalization  of 
aliens.  U.  S.  v.  Hill  (1887)  7  S.  Ct.  510, 
120  U.  S.  169,  30  L.  Ed.  627.  See  U.  S. 
V.  BeU  (1905)  135  Fed.  330,  68  C.  C.  A. 
144,  affirming  judgment  (C.  O.  1904) 
127  Fed.  1002,  holding  that  where  a 
statement  of  plaintiff's  claim  offered 
for  filing  in  the  federal  Circuit  Court 
against  certain  state  judges  of  genera] 
jurisdiction  showed  on  its  face  that 
plaintiff  had  no  lawful  demand  or  good 
cause  of  action  against  the  defendants 
whom  he  proposed  so  to  sue,  he  was 
not  injured  by  the  refusal  of  the  clerk 
of  the  Circuit  Court  to  file  the  papers 
and  issue  summons.  And  see  U.  S.  v. 
Mason  (1904)  129  Fed.  742,  64  O.  O. 
A.  270,  holding  that  moneys  in  the 
hands  of  the  clerk  of  a  federal  District 
Court  are  the  property  of  the  govern- 
ment, subject  only  to  the  payment  of 
his  personal  compensation  and  neces- 
sary office  expenses,  including  clerk 
hire. 

Under  R.  S.  §  828,  post,  §  1383,  recit- 
ing the  fees  which  the  clerk  of  a  United 
States  circuit  court  shall  receive  for 
making  a  search  for  a  judgment,  it  is 
the  duty  of  such  clerk  to  furnish  infor- 
mation regarding  judgments;  and  hence 
a  clerk  is  liable  in  damages  who  in- 
formed an  attorney  that  at  a  certain 
date  no  judgment  had  been  rendered 
in  a  certain  case,  where  in  fact  such 
judgment  had  been  rendered,  and  by 
reason  of  such  misstatement  the  attor- 
ney was  induced  to  expend  time  and 
money  in  preparing  an  appeal.  Selover 
V.  Sheardown  (1898)  76  N.  W.  50.  73 
Minn.  396,  72  Am.  St  Rep.  627. 

Actions  on  bondSd— A  bond  of  a  clerk, 
though  given  to  the  United  States  as 
sole  obligee,  is  available  to  any  private 
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suitor  to  indemni^  him  for  any  loss 
he  has  sustained  by  reason  of  the 
clerk's  delinquency.  U.  S.  v.  Bell 
(1905)  135  Fed.  336,  68  C.  O.  A-  144, 
affirming  judgment  (C.  O.  1904)  127 
Fed.  1002.  For  the  statute  by  implica- 
tion authorizes  any  suitor  who  is  injur- 
ed by  reason  of  the  official  misconduct 
of  the  clerk  to  sue  on  the  bond  in  the 
nnme  of  the  United  States  to  his  use. 
(1900)  Howard  v.  U.  S.,  102  Fed.  77, 
42  C.  C.  A.  169,  affirming  judgment 
U.  S.  V.  Howard  (C.  C.  1899)  93  Fed. 
719,  and  judgment  affirmed  (1902)  22 
Sup.  Ct.  543,  184  U.  S.  676,  46  L. 
Ed.  754.  But,  to  maintain  an  action 
something  more  than  nominal  damages 
must  be  shown.  U.  S.  v.  Bell  (C.  O. 
1904)  127  Fed.  1002,  judgment  affirmed 
(1905)  135  Fed.  336,  68  C.  C.  A.  144. 

Where  a  clerk  in  the  course  of  a  num- 
ber of  years  received  a  large  number  of 
deposits  of  money  made  by  litigants  to 
secure  costs,  as  required  by  a  rule  of 
court,  and  failed  to  pay  the  same  out  to 
the  persons  who  became  entitled  to  the 
same  as  fees  or  to  turn  the  fund  over 
to  his  successor  in  office,  but  converted 
it  to  his  own  use,  the  United  States, 
as  payee,  may  maintain  an  action  on  his 
official  bond  to  recover  the  amount,  and 
is  not  required  in  its  pleading  to  name 
all  or  any  of  the  persons  entitled  to 
share  in  the  fund  as  use  plaintiffs,  since 
the  sums  so  deposited  can  in  no  event 
become  the  property  of  the  clerk  be- 
yond the  amount  he  is  entitled  to  re- 
tain for  his  own  fees,  but  must  legally 
remain  subject  to  the  orders  of  the 
court,  which  has  power  on  the  recovery 
of  the  fund  to  see  that  it  is  properly 
disbursed.  U.  S.  v.  Abeel  (1909)  174 
Fed.  12,  98  C.  C.  A.  50. 

-~~  Complaint,  declaration,  or  peti- 
tiond^In  an  action  on  the  bond  of  a 
clerk  for  refusal  to  issue  a  summons, 
the  plaintiff  must  state  in  his  declara- 
tion enough  to  show  that  he  had  a 
good  cause  of  action  against  the  parties 
whom  he  desired  to  sue.  He  cannot 
simply  claim  as  damages  the  amount  for 
which  he  wanted  to  bring  suit,  and  a 
declaration  or  complaint  which  does 
nothing  more  is  demurrable.  U.  S.  t. 
Bell  (C.  C.  1904)  127  Fed.  1002.  judg- 
ment affirmed  (1905)  135  Fed.  336,  68 
C.  O.  A.  144. 

A  declaration  alleging  as  a  breach  of 
the  bond  of  a  clerk  of  a  United  States 
court  a  failure  to  make  the  proper  re- 
turns and  pay  over  surplus  funds  is 
good,  although  the  breach  alone  con- 
sists in  the  failure  to  make  the  proper 
returns.  The  additional  allegation  of 
the  failure  to  pay  over  may  be  treated 
as  surplusage,  or  as  indicating  the 
measure  of  damages  on  a  failure  to 
make  such  returns.  U.  S.  t.  Ambrose 
(C.  O.  1880)  2  Fed.  552,  655. 

Burden  and  eufflciency  of  proof. 

—In  an  action  on  the  bond  of  a  clerk 
for  refusing  to  enter  a  default  judgment 
in  favor  of  the  use  plaintiff  in  a  gar- 
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nishment  proceeding,  he  was  not  enti-  age  by  showing  that  he  could  have  col- 

tled  to  recover,  in  the  absence  of  proof  Uded  on  such  execution  if  issued.    Kin- 

that  there  were  funds  of  the  defendant  r.ey  v.  United  States  Fidelity  &  Guar- 

in  the  hands  of  the  garnishee  subject  to  anty  Co.   (0.  C.  1010)  182  Fed.  1005, 

gfrmishment.    In  an  action  for  damages  judgment  affirmed  U.  S.  v.  Same  (1911) 

for  the  clerk's  refusal  to  enter  a  judg-  186  Fed.  477,  108  C.  C.  A.  455,  which 

ment  and  issue  execution  thereon,  the  is  affirmed  (1911)  32  Sup.  Ct.  101,  .222 

burden  rests  on  plaintiff  to  prove  dam-  U.  S.  283,  56  L.  Ed.  200. 

§  1323.  (Act  Feb.  22,  1875,  c.  95,  §  3.)  Bonds  of  clerks  of  Supreme 
Court  and  circuit  and  district  courts. 
The  clerks  of  the  [Supreme  Court  and  the  circuit  and]  district 
courts,  respectively,  shall  each,  before  he  enters  upon  the  execution 
of  his  office,  give  bond,  with  sufficient  sureties,  to  be  approved  by 
the  court  for  which  he  is  appointed,  to  the  United  States,  in  the 
sum  of  not  less  than  five,  and  not  more  than  twenty  thousand  dol- 
lars, to  be  determined  and  regulated  by  the  Attorney-General  of  the 
United  States,  faithfully  to  discharge  the  duties  of  his  office,  and 
seasonably  to  record  the  decrees,  judgments,  and  determinations  of 
the  court  of  which  he  is  clerk ;  And  it  shall  be  the  duty  of  the  dis- 
trict attorneys  of  the  United  States,  upon  requirement  by  the  Attor- 
ney General,  to  give  thirty  days  notice  of  motion  in  their  several 
courts  that  new  bonds,  in  accordance  with  the  terms  of  this  act,  are 
required  to  be  executed;  and  upon  failure  of  any  clerk  to  execute 
such  new  bonds,  his  office  shall  be  deemed  vacant.  The  Attorney 
General  may  at  any  time,  upon  like  notice  through  the  district  attor- 
ney, require  a  bond  of  increased  amount,  in  his  discretion,  from 
any  of  said  clerks  within  the  limit  of  the  amount  above  specified; 
and  the  failure  of  the  clerk  to  execute  the  same  shall  in  like  man- 
ner vacate  his  office.  All  bonds  given  by  the  clerks  shall,  after  ap- 
proval, be  recorded  in  their  respective  offices,  and  copies  thereof 
from  the  records,  certified  by  the  clerks  respectively,  under  seal  of 
court,  shall  be  competent  evidence  in  any  court.  The  original  bonds 
shall  be  filed  in  the  Department  of  Justice.    (18  Stat.  333.) 

This  section  was  part  of  an  act  entitled,  "An  act  regulating  fees  and  costs/' 
etc.,  cited  above. 

The  words  of  this  section  inclosed  in  brackets,  "Supreme  Court  and  the  cir- 
cuit and,"  were  superseded  by  the  incorporation  of  the  provisions  of  the  sec- 
tion, so  far  as  applicable  to  the  clerk  of  the  Supreme  Court,  in  Jud.  Code, 
S  220,  ante,  §  1195,  and  by  the  abolition  of  the  circuit  courts  by  Jud.  Code, 
§§  289-291,  ante,  §§  1266-1268. 

Provisions  for  requiring  clerks  to  give  bond  in  a  larger  amount,  in  districts 
where  greater  security  is  necessary,  were  made  by  section  2  of  this  act,  post, 
§  1331. 

Notes  of  Deeisiona 

Bonds  of  clerks  and  liabilities  there- 
under and  actions  thereon d—See  preced- 
ing section  and  notes  thereunder. 

§  1324.  (R.  S.  §  796.)     Bonds  of  deputy  clerks. 

Any  [circuit  or]  district  court  may  require  any  deputy  clerk 
thereof  to  give  bond  to  the  United  States  for  the  faithful  discharge 
of  his  duty  as  such  deputy,  in  the  same  penalty,  and  with  surety  in 
the  same  manner,  as  is  required  by  law  of  clerks ;  and  such  bond 
shall  be  recorded  and  preserved  in  like  manner.  But  the  taking  of 
such  bond  shall  not  affect  the  legal  responsibility  of  the  clerk  for 
the  acts  of  such  deputy. 

Act  June  30,  1870,  c.  180,  i  7,  16  Stat.  175. 

The  words  of  this  section  inclosed  in  brackets,  "circuit  or,"  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  289-291,  ante,  §§ 
1266-1268. 

Notes  of  Dedaioiia 
In  general^Deputy  clerks  may  be  re-       tion    than    ordinary    deputies    holding 
quired  to  execute  an  official  bond,  and       under  the  appointment  and  at  the  will 
they  act  under  official  obligation  im-       of  their  principals  in  office.     State  v. 
posed  by  law  and  occupy  a  higher  posi-       Sullivan  (O.  0. 1892)  50  Fed.  593. 
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§  1325.  (R.  S.  §  797,  as  amended,  Act  March  1,  1879,  c.  125,  §  2.) 
Clerk  to  forward  to  solicitor  of  Treasury  a  list  of  judgments, 
and  report  to  Commissioner  of  Internal  Revenue  moneys  paid 
into  court  in  internal  revenue  cases. 
Every  clerk  of  a  [circuit  or]  district  court  shall,  within  thirty 
days  after  the  adiournment  of  each  term  thereof,  forward  to  the 
Solicitor  of  the  Treasury  a  list  of  all  judgments  and  decrees,  to 
which  the  United  States  are  parties,  which  have  been  entered  in 
said  court,  respectively,  during  such  term,  showing  the  amount  ad- 
judged or  decreed,  in  each  case,  for  or  against  the  United  States, 
and  the  term  to  which  execution  thereon  will  be  returnable. 

He  shall  also,  at  the  close  of  each  quarter  or  within  ten  days 
thereafter,  report  to  the  Commissioner  of  Internal  Revenue  all  mon- 
eys paid  into  court  on  account  of  cases  arising  under  the  internal- 
revenue  laws,  as  well  as  all  moneys  paid  on  suits  on  bonds  of  col- 
lectors of  internal  revenue.  The  report  shall  show  the  name  and 
nature  of  each  case,  the  date  of  payment  into  court,  the  amount 
paid  on  account  of  debt,  tax,  or  penalty,  and  also  the  amount  on 
account  of  costs.  If  such  money,  or  any  portion  thereof,  has  been 
paid  by  the  clerk  to  any  internal-revenue  officer  or  other  person, 
the  report  shall  show  to  whom  each  of  such  payments  was  made; 
and  if  to  an  internal-revenue  officer,  it  shall  be  accompanied  by  the 
receipt  of  such  officer. 

Act  May  15,  1820,  c.  107,  §  8,  3  Stat.  596.  Act  May  29,  1830,  c.  153,  § 
2,  4  Stat.  414.    Act  March  1,  1879,  c.  125,  §  2,  20  Stat.  327. 

This  section,  as  enacted  in  the  Revised  Statutes,  consisted  only  of  the  pro- 
visions in  the  first  paragraph  of  the  section  as  set  forth  here.    It  was  amend- 
ed by  Act  March  1,  1879,  c.  125,  §  2,  cited  above,  by  adding  the  second  para- . 
graph  thereto. 

The  words  of  the  first  paragraph  of  the  section  inclosed  in  brackets,  "cir- 
cuit or,"  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Code, 
§§  289-291,  ante,  §§  1265-1268. 

Returns  of  fees  and  emoluments  were  required  from  clerks  by  R.  S.  §§  833, 
844-846,  and  other  provisions,  post,  §§  1394,  1414-1416. 

Cited    without    definite    appiicatloii,      I*ed.  921,  928;    Goodrich  t.  U.  &  (D. 
U.  S.  V.  McCartney  (C.  C.  1880)  1  Fed.       O.  1891)  47  Fed.  267. 
104;    Clough  V.  U.  S.  (C.  C.  1893)  55 

§  1326.  (R.  S.  §  798.)     Account  of  payments  and  moneys  in  court 
to  be  stated  by  the  clerk. 

At  each  regular  session  of  any  court  of  the  United  States,  the 
clerk  shall  present  to  the  court  an  account  of  all  moneys  remaining 
therein,  or  subject  to  its  order,  stating  in  detail  in  what  causes  they 
are  deposited,  and  in  what  causes  payments  have  been  made;  and 
said  account  and  the  vouchers  thereof  shall  be  filed  in  the  court. 
Act  March  24,  1871.  c.  2,  §  3,  17  Stat  2. 

Besides  the  provisions  of  this  section,  for  accounts  to  the  courts  of  moneys 
in  court,  the  Attorney  General  was  directed  to  require  ttie  clerks  to  report 
and  account  for  all  moneys  received  by  them  in  their  official  capacity,  and  to 
prescribe  the  keeping  of  dockets  by  them  for  recording,  reporting,  and  ac- 
counting for  such  moneys  and  for  recording  all  fee?  and  emoluments  earned  by 
tbem,  by  provisions  of  Act  June  30,  1906,  c.  3914,  §  1,  post,  §  1399. 

Annual  appropriations  for  the  investigation  of  official  acts,  records,  and  ac- 
counts of  marshals,  attorneys,  clerks  of  the  courts,  and  United  States  com- 
missioners, and  the  examination  for  that  purpose  of  their  records  and  dockets 
by  agents  of  the  Attorney  General,  are  made  by  the  sundry  civil  appropriation 
acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c  209, 
§  1,  39  Stat. 

Special  provisions  relating  to  accounts  and  statements  of  clerks  of  district 
courts  as  to  prize  moneys  and  prize  causes  were  made  by  R.  S.  S  4644,  poet, 
S8420. 

Notes  of  Deelsioiui 

Authority  and  duty  of  clerks— A  clerk  suitor  in  a  pending  ca.ti8e  with  the 
is  deemed  to  have  authority  to  receive  court's  sanction.  Howard  t.  U.  S. 
money   paid  into   court   by  a  private       (1902)  22  Sup.  Ct  643,  647,  184  U.  & 
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676,  46  li.  Ed.  754,  affirming  judgment      that   the   services  were  actually   ren- 

aOOO)  102  Fed.  77,  42  C.  C.  A.  109.      d(red. 

A  fee  for  entering  the  report  of  mon-  p,^,  ^^   „„^i       peport^According 

tl  ^  !i    1      T''  ^°^-/  fif  ''°'"'^"'      to  custom,  the  cle"lc  should  be  allowed 
IS,   properly    allowed,    if    the    service  j^       ^  ^j  j         ^i„      ^^  gU      ^ 

was  performed   pursuant  to  this   sec-      ^     \  „„j^*  ^^^^.^^  ^^^l     Marvin%. 
r«^wl  V  T?    °«f    m"p*  1«^W9       US.   (C.  C.  1890)  44  Fed.  405.  410. 

?e^To2  %y;   rln.S^'  ^'n^^  rr  appeal  dismissed    (1893)    13   Sup.   Ct 

J?ea.    oVz,      See    Clougn    v.    U.    8.    (O.  iakq  1/1o  tt   a   tqo  qt  t    t7".i   qai 

C.    1893)    55   Fed.   921,   holding   that,  ^^^^'  ^^®  ^-  ®-  '^^'  ^^  ^-  ^^-  ^^^• 
if   the    department    refuses    to    allow  Cited    without    definite    application, 

an  account  of  the  clerk  on  the  ground  State  Nat.   Bank   v.   Dodge    (1888)    8 

that  it  does  not  sufficiently  describe  the  Sup.  Ct.  521,  525,  124  U.  S.  SHS,  31  L. 

nature  of  the  suits  in  which  the  service  Ed.    458;     Thomas    v.    Chicago    &    C. 

was  rendered,  the  court  will  direct  pay-  S.  R.  Co.  (C.  C.  1889)  37  Fed.  548,  549. 
ment  of  the  account,  if  its  records  show 

§  1327.  (Act  Feb.  22,  1875,  c.  95,  §  4.)  Mandamus  to  compel  of- 
ficers to  make  returns  and  perform  duties  required  by  act. 

The  circuit  courts  of  the  United  States,  for  the  purposes  of 
this  act,  shall  have  power  to  award  the  writ  of  mandamus,  ac- 
cording to  the  course  of  the  common  law,  upon  motion  of  the 
Attorney-General  or  the  district  attorney  of  the  United  States,  to 
any  officer  thereof,  to  compel  him  to  make  the  returns  and  perform 
the  duties  in  this  act  required.     (18  Stat.  333.) 

This  section  and  the  two  sections  next  following  were  part  of  an  act  en- 
titled "An  act  regulating  fees  and  costs,"  etc. 

The  circuit  courts  were  abolished,  and  their  powers  and  duties  were  conferred 
and  imposed  upon  the  district  courts,  by  Jud.  Code,  S§  289-291,  ante,  {§  1266- 
1268. 

§  1328.  (Act  Feb.  22,  1875,  c.  95,  §  5.)  Failure  of  clerk  to  make 
report,  certificate,  statement,  etc.,  cause  for  removal  from  of- 
fice. 
If  any  clerk  of  any  district  [or  circuit]  court  of  the  United 
States  shall  willfully  refuse  or  neglect  to  make  any  report,  certificate, 
statement,  or  other  document  required  by  law  to  be  by  him  made,' 
or  shall  willfully  refuse  or  neglect  to  forward  any  such  report,  cer- 
tificate, statement,  or  document  to  the  department,  officer,  or  per- 
son to  whom,  by  law,  the  same  should  be  forwarded,  the  President 
of  the  United  States  is  empowered,  and  it  is  hereby  made  his  duty, 
in  every  such  case,  to  remove  such  clerk  so  offending  from  office 
by  an  order  in  writing  for  that  purpose.  And  upon  the  presentation 
of  such  order,  or  a  copy  thereof,  authenticated  by  the  Attorney-Gen- 
eral of  the  United  States,  to  the  judge  of  the  court  whereof  such 
offender  is  clerk,  such  clerk  shall  thereupon  be  deemed  to  be  out  of 
office,  and  shall  not  exercise  the  functions  thereof.  And  such  dis- 
trict judge[,  in  the  case  of  the  clerk  of  a  district  court,]  shall  ap- 
point a  successor[ ;  and  in  the  case  of  the  clerk  of  a  circuit  court, 
the  circuit  judge  shall  appoint  a  successor].  And  such  person  so 
removed  shall  not  be  eligible  to  any  appointment  as  clerk  or  deputy 
clerk  for  the  period  of  two  years  next  after  such  removal.  (18  Stat. 
334.) 

See  notes  to  section  4  of  this  act,  ante,  §  1327. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  clerks  of  circuit 
courts,  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§ 
289-291,  ante,  §§  126e-1268. 

Cited     without    definite    applioation,      552,  affirmed  (1910)  31  Sup.  Ct  28,  218 
V.  S,  V.  Mason  (C.  C.  1910)  177  Fed.       U.  S.  517,  54  L.  Ed.  1133. 

§  1329.  (Act  Feb.  22,  1875,  c.  95,  §  6.)  FaUure  of  clerk  to  make 
report,  certificate,  statement,  etc.,  a  misdemeanor;  punish- 
ment. 

If  any  clerk  mentioned  in  the  preceding  section  shall  willfully 
refuse  or  neglect  to  make  or  to  forward  any  such  report,  certifi- 
cate, statement,  or  document  therein  mentioned,  he  shall  be  deem- 
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ed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not 
exceeding  one  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  in  the  discretion  of  the  court ;  but  a  conviction  under  this 
section  shall  not  be  necessary  as  a  condition  precedent  to  the  re- 
moval from  office  provided  for  in  this  act.    (18  Stat.  334.) 

The  preceding  section  of  this  act  (section  5),  referred  to  in  this  section,  is 
set  forth  ante,  §  1328. 

Cited     without    definite    appiication,      552,  affirmed  (1910)  31  Sup.  Gt  28,  218 
U.  S.  V.  Mason  (O.  O.  1910)  177  Fed.      U.  S.  517,  54  L.  Ed.  1133. 

§  1330.  (R.  S.  §  799.)     Oaths  to  persons  identifying  papers  in  ad- 
miralty causes,  when  administered  by  clerks. 
The  clerks  of  the  district  [and  circuit]  courts  may,  in  the  ab- 
sence or  in  case  of  the  disability  of  the  judges,  administer  oaths  to 
all  persons  identifying  papers  found  on  board  of  vessels  or  else- 
where, to  be  used  on  trials  in  admiralty  causes. 
Act  May  8,  1792,  c.  36.  §  10,  1  Stat  278. 

The  words  of  this  section  inclosed  in  brackets,  "and  circuit,"  were  supersed- 
ed by  the  abolition  of  the  circuit  courts,  by  Jud.  Ck>de,  S§  289-291,  ante,  H 
1266-1268. 

All  clerks  and  all  deputy  clerks  of  United  States  courts,  as  well  as  United 
States  commissioners,  were  authorized  to  administer  oaths,  by  a  provision  of 
Act  May  28,  1896,  c.  252,  $  19,  as  amended  by  Act  March  2,  1901,  c.  814,  %  1, 
post,  §  1333. 

§  1331.  (Act  Feb.  22,  1875,  c.  95,  §  2.)     Bonds  of  clerks  or  mar- 
shals in  greater  amount,  when  required. 

Whenever  the  business  of  the  courts  in  any  judicial  district  shall 
make  it  necessary,  in  the  opinion  of  the  Attorney  General,  for 
the  clerk  or  marshal  to  furnish  greater  security  than  the  official 
bond  now  required  by  law,  a  bond  in  a  sum  not  to  exceed  forty 
thousand  dollars  shall  be  given  when  required  by  the  Attorney 
General,  who  shall  fix  the  amount  thereof.  (18  Stat.  333.) 
^         This  section  was  part  of  an  act  entitled  "An  act  regulating  fees  and  costs," 

etc.,  cited  above. 

'     Provisions  relating  to  clerks'  bonds  were  made  by  R.  S.  f  795,  and  section  3 

of  this  act,  ante,  §S  1321,  1322,  and  to  marshals'  bonds  by  B.  S.  §  783,  ante, 

§  1307. 

§  1332.  (Act  June  20,  1874,  c.  328,  §  2.)  Residence  of  clerks,  mar- 
shals, and  district  attorneys. 
Every  clerk  of  the  [circuit  or]  district  court  of  the  United  States, 
United  States  marshal,  or  United  States  district  attorney,  shall 
reside  permanently  in  the  district  where  his  official  duties  are  to 
be  performed,  and  shall  give  his  personal  attention  thereto;  and 
in  case  any  such  officer  shall  remove  from  his  district,  or  shall  fail 
to  give  personal  attention  to  the  duties  of  his  office,  ^xcept  in  case 
of  sickness,  such  office  shall  be  deemed  vacant:  Provided,  That  in 
the  southern  district  of  New  York  said  officers  may  reside  within 
twenty  miles  of  their  districts.    (18  Stat.  109.) 

This  section  was  part  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1875,  cited  above. 

The  words  of  this  section  inclosed  in  brackets,  "circuit  or,*'  were  superseded 
by  the  abolition  of  the  Circuit  courts  by  Jud.  Code,  Si  289-291,  ante,  {$  1266> 
1268. 

The  Attorney-General  was  authorized  to  fix  the  place  of  the  official  resi- 
dence of  the  district  attorney  and  of  each  of  his  assistants,  by  Act  May  2S, 
1806,  c.  252,  §  8,  and  also  of  the  official  residence  of  the  marshal,  at  one  of 
the  places  of  holding  court  in  the  district,  by  section  12  of  the  same  act»  post, 
§§  1420,  1424. 

Notes  of  Decisions 

Vacating  offloe  of  clerk.— The  clerk  of  circuit  court  of  appeals  for  the  same 

a  circuit  court  does  not  vacate  his  office,  circuit,  and  may  hold  both  offices.     U. 

within  Act  June  20,  1874,  §  2,  by  mere-  S.  v.  Harsha  (1893)  66  Fed.  953,  6  0. 

ly  accepting  the  position  of  clerk  of  the  0.  A.  178,  case  certified  on  other  quee- 
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tions   (1890)  19  Sup.  Ct  294,  172  U.  an  indictment  was  retarned,  he  beins  a 

S.   567,  43  li.   Ed.  656.     See   post,  §  de  facto  officer,  it  was  no  objection  to 

3231,  and  notes  thereunder.  the  indictment  that  the  appointment  was 

DIatriot  attorney  as  de  facto  ofllcer.—  invalid  on  the  ground  that  such  attorney 

Where  a  district  attorney  was  appoint-  ^^s  not  a  permanent  resident  of  the 

ed  by  a  court  having  authority  to  make  district.    U.  S.  v.  Mitchell  (C.  C.  1905) 

a  valid  appointment,  and  he  was  in  the  136  Fed.  896.     See  post,  §  1691,  and 

undisturbed  and  unquestioned  exercise  notes  thereunder, 
of  the  powers  of  such  office  at  the  time 

§  1333.  (Act  May  28,  1896,  c.  252,  §  19,  as  amended,  Act  March  2, 
1901,  c.  814.)  United  States  commissioners  |  same  person  not 
to  be  clerk  or  deputy  clerk  and  commissioner  without  ap- 
proval of  Attorney-General. 
It  shall  be  the  duty  of  the  district  court  of  each  judicial  dis- 
trict to  appoint  such  number  of  persons,  to  be  known  as  United 
States  commissioners,  at  such  places  in  the  district  as  may  be  des- 
ignated by  the  district  court,  which  United  States  commissioners 
shall  have  the  same  powers  and  perform  the  same  duties  as  are 
now  imposed  upon  commissioners  of  the  circuit  courts.  The  ap- 
pointment of  such  United  States  commissioners  shall  be  entered  of 
record  in  the  district  courts,  and  notice  thereof  at  once  given  by 
the  clerk  to  the  Attorney  General.  That  such  United  States  com- 
missioners shall  hold  their  offices,  respectively,  for  the  term  of  four 
years,  but  they  shall  be  at  any  time  subject  to  removal  by  the  dis- 
trict court;  and  no  person  shall  at  any  time  be  a  clerk  or  deputy 
clerk  of  a  United  States  court  and  a  United  States  commissioner 
without  the  approval  of  the  Attorney  General:  Provided,  that  all 
acts  and  parts  of  acts  applicable  to  commissioners  of  the  circuit 
courts,  except  as  to  appointment  and  fees,  shall  be  applicable  to 
United  States  commissioners  appointed  under  this  Act.  (29  Stat. 
184.    31  Stat.  956.) 

These  provisions  were  part  of  section  19  of  the  legislative,  ezecutive,  and 
judicial  appropriation  act  for  the  fiscal  year  1897,  cited  above. 

Provisions  preceding  these,  at  the  beginning  of  the  section,  abolished  the 
office  of  commissioner  of  the  circuit  court,  and  provided  for  the  disposition  of 
records  and  official  papers  appertaining  to  the  officers  of  said  commissions,  and 
of  proceedings  pending  before  them.  They  are  omitted  here  as  temporary 
only  and  executed. 

A  further  provision  of  this  section,  authorizing  commissioners  to  issue  war- 
rants of  arrest  for  violations  of  internal  revenue  laws,  is  set  forth  post,  §  1677. 

A  further  provision  of  the  section,  authorizing  commissioners  and  clerks  and 
deputy  clerks  of  courts  to  administer  oaths,  is  set  forth  post,  §  1337. 

The  part  of  the  section  set  forth  here  was  not  affected  by  the  amendment 
of  the  proviso  thereto  by  Act  March  2,  1901,  c.  814,  cited  above. 

The  part  of  the  proviso  annexed  to  the  section,  making  applicable  to  com- 
missioners appointed  under  the  act  "all  acts  and  parts  of  acts  applicable  to 
commissioners  of  the  circuit  courts,  except  as  to  appointment  and  fees,"  in- 
cludes provisions  then  in  force  relating  to  the  powers  and  duties  of  commis- 
sioners of  the  circuit  courts.  These  were  summarized  in  the  opinion  of  the  Su- 
preme Court  in  the  case  of  United  States  v.  Allred,  155  U.  S.  591,  15  Sup. 
Ct.  231,  39  L.  Ed.  273,  which  was  rendered  January  7,  1895,  before  the 
passage  of  this  act,  thus : 

"The  duties  of  these  officers  are  prescribed  by  law,  and  they  are,  in  general, 
to  issue  warrants  for  offenses  against  the  United  States;  to  cause  the  of- 
fenders to  be  arrested  and  imprisoned,  or  bailed  for  trial,  and  to  order  the  re- 
moval of  offenders  to  other  districts  (R.  S.  §  1014) ;  to  hold  to  security  of  the 
peace  and  for  good  behavior  (R.  S.  §  727) ;  to  carry  into  effect  the  award  or 
arbitration  or  decree  of  any  consul  of  any  foreign  nation;  to  sit  as  judge  or 
arbitrator  in  such  differences  as  may  arise  between  the  captains  and  crews  of 
any  vessels  belonging  to  the  nations  whose  interests  are  committed  to  his 
charge;  and  to  enforce  obedience  by  imprisonment  until  such  award,  arbi- 
tration, or  decree  is  complied  with  (R.  S.  §  728) ;  to  take  bail  and  affidavits  in 
civil  causes  (R.  S.  §  945) ;  to  discharge  poor  convicts  imprisoned  for  nonpay- 
ment of  fines  (R.  S.  S  1042) ;  to  take  oaths  and  acknowledgments  (R.  S.  f 
1778) ;  to  institute  prosecutions  under  the  laws  relating  to  crimes  against  the 
elective  franchise  and  civil  rights  of  citizens,  and  to  appoint  persons  to  exe- 
cute warrants  thereunder  (R.  S.  {f  1982-19^);  to  issue  search  warrants  au- 
thorizixig  internal  revenue  officers  to  search  premises  where  a  fraud  upon  the 
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revenae  has  been  committed  (R.  S.  §  3462);  to  issue  warrants  for  deserting 
foreign  seamen  (R.  S.  f  5280) ;  to  summon  masters  of  vessels  to  appear  be- 
fore him  and  show  cause  why  process  should  not  issue  against  such  vessel  (R. 
S.  §  4546) ;  to  issue  warrants  for  and  examine  persons  charged  with  being 
fugitives  from  justice  (R.  S.  §§  5270,  5271) ;  and  to  take  testimony  and  proofs 
of  debt  in  bankruptcy  proceedings  (R.  S.  §§  5003,  5076)." 

Sections  6-18  of  the  same  act,  preceding  this  section,  providing  for  payment 
of  salaries  to  and  expenses  of  district  attorneys  and  marshals,  are  set  forth 
post,  f§  1422-1430. 

Section  20  of  this  act,  providing  that  certain  officers  and  employes  of  the 
government,  etc.,  should  not  be  commissioners,  is  set  forth  post,  §  1334. 

A  provision  of  section  21  of  this  act,  requiring  commissioners  to  keep  a  rec- 
ord of  proceedings  before  them  in  criminal  cases,  is  set  forth  post,  §  133C. 
Other  provisions  of  said  section,  prescribing  the  fees  of  commissioners,  are  set 
forth  post,  §  1451. 

Provisions  of  section  24  of  this  act  and  of  the  amendment  thereof  by  Act 
Feb.  19,  1807,  c.  265,  §  1,  post,  §  1431,  that  sections  19,  21,  and  22  of  this 
act  should  not  apply  to  the  Indian  Territory,  were  superseded  by  the  admis- 
sion to  the  Union  of  the  State  of  Oklahoma,  including  said  Territory,  by  Act 
June  16,  1906,  c.  3335,  34  Stat.  267. 

United  States  commissioners  in  either  of  the  Maine  districts  are,  until  other- 
wise provided,  to  be  appointed  and  have  jurisdiction  and  cognizance  through 
said  district  in  the  same  manner  and  to  the  same  extent  and  effect  as  they  now 
have  under  existing  law,  by  a  provision  in  Act  Sept.  8,  1916,  c.  475,  §  5,  ante, 
§  1070d. 

Provisions  for  commissioners  in  the  territories,  to  be  known  as  United  States 
Court  Ck>mmis8ioner8,  are  contained  in  Act  March  2,  1895,  c.  174,  post,  S§  4547- 
4549. 

Provisions  for  commissioners  in  Alaska  are  contained  in  Act  June  6,  1900,  c. 
786,  §1  6,  11-13,  post,  §§  3566,  3573-3575. 

Provisions  for  commissioners  in  Porto  Rico  are  contained  in  Act  April  12, 
1900,  c.  191,  §  34,  post,  §  3785. 

Provisions  for  commissioners  in  the  National  Parks  and  Reservations  are 
contained  in  the  acts  creating  and  relating  to  such  parks  and  reservations,  set 
forth  post,  under  the  Title  XXXII  B,  "The  National  Parks,  Reservations, 
and  Monuments." 

Notes  of  Deoisiona 


1.  ConBtruction  and  operation. 

2.  Appointment  of  commlsaloners. 

3.  Eligibility  to  appointment. 

4.  Incompatible  offices. 

6.    Official  acts  of  commissioners. 

6.  Powers  and  duties  of  commissioners. 

7.    Power  to  hold  to  security  for  the 

peace. 

8.    To  enforce  awards  of  foreign  con- 
suls. 

To  take  ball  and  affidavits  In  civil 

cases. 

-^ —  To  discharge  from  arrest  or  im- 
prisonment  Id    civil    actions. 

To  cause,  arrest  and  imprisonment 

of    or    to    ball   ottenders    against   the 
United  States. 

To    administer    oaths    to   sureties 

and  accept  bail. 

To  'hear  and  determine  applica- 
tions for  discharge  of  poor  convicts 
for  nonpayment  of  fine  and  costs. 

To  enforce  civil  rights. 

To  take  oaths  or  acknowledg- 
ments. 

To  issue  search  warrants  In  In- 
ternal revenue  cases. 

To  enforce  pajrment  of  seamen's 

wages. 

18.    Extradition. 

19.    Arrest  of  deserting  seamen. 

20.  Fees  of  commissioners. 

21.  Removal  from  office. 

I.  Construction  and  operation.— This 

section  and  post,  §  1451,  did  not  repeal 
Act  Aug.  15,  1876,  post,  §  1475.  Amer- 
ican Bank  Protection  Co.  v.  City  Nat, 
Bank  of  Johnson  City  (D.  0.  1913) 
203  Fed.  715. 


9. 


10. 


11 


12. 
13. 


14. 
15. 


16. 


17. 
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2.  Appointment    of    oommissionersw— 

Where  there  was  no  evidence  that  one 
who  took  a  complainant's  oath  to  a 
complaint  in  an  extradition  proceeding 
was  not  a  duly  appointed  United  States 
commissioner,  the  fact  that  he  signed 
as  such  and  was  recognized  as  such  by 
the  court  in  such  proceeding  is  suffi- 
cient  evidence  of  his  authority.  Grin 
V.  Shine  (1902)  23  Sup.  Ct.  98,  100, 
187  U.  S.  181,  47  L.  Ed.  130. 

Commissioners,  appointed  by  a  district 
court  having  circuit  court  powers,  who, 
after  the  creation  of  a  circuit  court  in 
the  same, district,  are  continued  in  office 
by  the  latter  court,  though  such  contin- 
uance is  not  evidenced  by  reappoint- 
ment, are  commissioners  de  facto  of 
the  circuit  court.  Starr  v.  U.  S.  (1897) 
17  Sup.  Ct  223,  224,  164  U.  S.  627.  41 
L.  Ed.  577.  See  (1859)  9  Op.  Atty. 
Gen.  268,  holding  that  the  district  court 
for  the  western  district  of  Virginia  bad 
power,  under  Act  Feb.  4,  1819,  c  12, 
to  appoint  commissioners. 

The  United  States  court  for  the  In- 
dian Territory  is  not  invested  with  au- 
thority to  appoint  commissioners;  and 
hence  the  accounts  of  commissioners 
thereby  appointed,  for  issuing  writs  for 
the  arrest  of  persons  charged  with  of- 
fenses, are  inadmissible.  <1889)  19 
Op.  Atty.  Gen.  443. 

3.  Eligibility     to     appoint meiit.^-See 

post,  I  3231,  and  notes  thereunder. 
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4.  Incompatible  offloes.— In  1889,  be- 
fore this  act  was  passed,  Judge  Speer 
held  the  offices  of  clerk  and  commis- 
sioner compatible,  and  that  a  person 
who  holds  two  distinct  compatible  of- 
fices may  receive  the  compensation  of 
each.  A  clerk  is  given  a  per  diem  fee 
*'for  his  attendance"  at  a  session  of 
the  court;  a  commissioner  is  given  a 
per  diem  fee  "for  hearing  and  decid- 
ing"—services  clearly  distinct  Erwin 
V.  U.  S.  (D.  C.  1889)  37  Fed.  470,  2 
L.  R.  A.  229. 

5.  Offlolal  acts  of  oommiaslonors.— A 

warrant  signed  by  a  person  as  "com- 
missioner of  the  United  States  court"  is 
not  inadmissible,  such  signature  not  af- 
firmatively impljing  that  he  was  not  a 
commissioner  of  the  United  States  cir- 
cuit court;  nor  was  such  warrant  in- 
admissible because  it  recited  that  the 
commissioner  was  appointed  by  a  dis- 
trict court  having  circuit  court  powers 
prior  to  the  creation  of  the  circuit  court 
for  that  district,  since  commissioners 
appointed  by  the  district  court  with 
circuit  court  powers,  who  after  the  cre- 
ation of  the  circuit  court  are  continued 
in  office,  are  commissioners  de  facto  of 
that  court,  although  there  is  no  reap- 
pointment. Starr  v.  U.  S.  (1897)  17 
Sup.  Ct.  223,  224,  104  U.  S.  627,  41  L. 
Ed.  577. 

6.  Powers  and  duties  of  commission- 
ers.—Commissioners  are,  so  far  as  re- 
lates to  their  administrative  action,  sub- 
ject to  the  orders  and  directions  of  the 
court  appointing  them.  U.  S.  v.  AUred 
(1895)  15  Sup.  Ct.  231,  233,  155  U.  S. 
591,  39  L.  Ed.  273;  In  re  Chin  K.  Shue 
(D.  C.  1912)  199  Fed.  282.  They  are 
an  adjunct  of  the  court,  possessing 
independent,  though  subordinate,  judi- 
cial powers  of  their  own.  Grin  v.  Shine 
(1902)  23  Sup.  Ct  98,  101,  187  U.  S. 
181,  47  L.  Ed.  130.  But  are  neither 
judges  nor  courts,  nor  do  they  hold 
courts,  though  at  some  times  acting  in 
a  quasi  judicial  capacity,  nor  do  they 
possess  (he  power  of  courts  except  in 
so  far  as  the  acts  of  Congress  confer- 
ring certain  authority  and  imposing  cer- 
tain duties  on  them  specially  confer  the 
same.  Ex  parte  Hennen  (1839)  13 
Pet  230,  10  L.  Ed.  138;  U.  S.  v.  Allred 
(1895)  15  Sup.  Ct  231,  155  U.  S.  591, 
39  L.  Ed.  273;  Todd  v.  U.  S.  (1895) 
15  Sup.  Ct  889,  158  U.  S.  282,  39  L. 
Ed.  982;  In  re  Perkins  (D.  C.  1900) 
100  Fed.  950;  U.  S.  v.  Beavers  (D.  O. 
1903)  125  Fed.  778;  Same  v.  Tom  Wah 
(D.  C.  1908)  160  Fed.  207,  order  af- 
firmed Tom  Wah  v.  U.  S.  (1908)  163 
Fed.  1008,  90  C.  C.  A.  178.  They  have 
authority  to  take  bail,  affidavits,  oaths, 
recognizances,  affirmations,  depositions 
de  bene  esse,  and  acknowledgments  in 
United  States  courts  and  under  laws 
of  the  United  States,  and  to  compel 
witnesses  to  answer  letters  rogatory,  to 
exercise  the  powers  of  justices  of  the 
peace  in  arresting  and  holding  to  bail 
in   criminal  cases  under  the   laws   of 


United  States,  to  summon  masters  of 
vessels  in  cases  of  mariners'  wages,  to 
arrest  deserting  seamen,  to  take  bonds 
and  stipulations  in  admiralty  causes,  to 
enforce  extradition  treaties,  and  the 
awards  of  foreign  consuls,  to  issue 
search  warrants  in  internal  revenue, 
trade-mark  and  counterfeit  money  cas- 
es, to  discharge  defendants  imprisoned 
for  debt  and  poor  convicts,  to  bold  to 
security  for  the  peace  and  take  evi- 
dence and  proofs  of  debt  in  bankruptcy 
and  to  determine  the  status  of  Chinese 
under  exclusion  acts.  U.  S.  v.  Horn 
Hing  (D.  a  1892)  48  Fed.  635,  640. 
See  U.  S.  V.  Allred  (1895)  15  Sup.  Ct 
231,  155  U.  S.  591,  39  L.  Ed.  273,  sum- 
marizing their  duties. 

Commissioners  are  not  prosecuting 
officers,  but  exercise  important  judicial 
functions  in  passing  upon  questions  in- 
volving the  rights  of  the  government 
and  the  liberty  of  the  citizen.  They 
are  not  conservators  of  the  peace,  and 
have  no  control  of  police  regulations  in 
their  districts,  except  where  express 
powers  are  conferred  by  a  statute  of 
the  United  States.  U.  S.  v.  Harden  (D. 
C.  1881)  10  Fed.  802,  806. 

A  commissioner,  when  sitting  as  an 
examining  magistrate,  is  not  holding 
court  and  cannot  punish  for  contempt 
for  refusal  of  a  witness  to  answer.  Ex 
parte  Perkins  (C.  C.  1887)  29  Fed.  900. 
Has  not  power  to  commit  a  citizen  for 
an  alleged  contempt  Ex  parte  Doll 
(D.  C.  1870)  Fed.  Cas.  No.  3,968.  Nor 
power  to  issue  attachments  returnable 
to  the  circuit  courts  of  the  United 
States.  Chittenden  v.  Darden  (C.  C. 
1875)  Fed.  Cas.  No.  2.688.  Commis- 
sioners are  impliedly  authorized  to  keep 
a  docket  Phillips  v.  U.  S.  (D.  C.  1887) 
33  Fed.  164.  A  subpoena  issued  by  a 
United  States  commissioner,  but  not  in 
his  official  capacity,  is  invalid.  U.  S. 
V.  Stern  (D.  C.  1910)  177  Fed.  479. 
The  powers  and  duties  of  a  United 
States  commissioner  are  coextensive 
with  the  limits  of  the  judicial  district 
in  which  he  is  appointed.  U.  S.  v. 
Harden  (D.  C.  1881)  10  Fed.  802. 

A  United  States  commissioner,  when 
acting  as  an  examining  magistrate,  is 
a  mere  officer  of  the  court,  as  to  whom 
the  writ  of  prohibition  is  never  employ- 
ed; but  he  is  subject  to  the  control 
of  the  court,  and  the  court  can  assume 
control  of  the  proceedings  whenever 
justice  requires  it  U.  S.  v.  Berry  (D. 
C.  1880)  4  Fed.  780. 

7. Power  to  hold  to  security  for 

the  peacow— See  ante,  §  1247. 

8. To  enforce  awards  of  foreign 

consuls^— See  ante,  §  1248. 

9.  — ^  To  take  bail  and  affidavits  In 
civil  cases.— See  post,  §  1571. 

10. To  discharge  from  arrest  or 

imprisonment  In  civil  actions^— A  Unit- 
ed States  commissioner  has  jurisdiction 
of  proceedings  for  the  discharge  of  a 
person  arrested  on  mesne  process  is- 

(2191) 


§  1333 


THB  jrUDICIABT 


(Tit  13 


sued  out  of  a  federal  court  and  of  pro- 
ceedings to  obtain  the  arrest  of  a  judg- 
ment debtor  on  an  execution  issued  by 
a  federal  court  and  must  entertain  and 
determine  an  application  for  such  ar- 
rest. Hayes  v.  Canada  A.  &  P.  S.  S. 
Co.  (1911)  184  Fed.  821,  108  0.  C.  A. 
175.     See  post,  S§  1638,  1637. 

II. To  cause  arrest  and  Im- 
prisonment of  or  to  ball  offenders 
against  the  United  States.— See  post,  S§ 
1674r-1678. 

12. To  administer  oaths  to  sure- 
ties and  accept  ballw— When  bail  on  ap- 
peal has  been  fixed  by  a  court  or  judge, 
a  United  States  commissioner  has  ju- 
risdiction to  cause  the  proposed  sure- 
ties to  justify  before  him  and  accept 
the  bail  tendered.  U.  S.  v.  Louis  (0. 
C.  1906)  149  Fed.  277. 

13. To  hear  and  determine  ap- 
plications for  discharge  of  poor  con- 
victs for  nonpayment  of  line  and  costs. 

—See  post,  §  1706. 

14. To  enforce  olvll  rights^— See 

post,  §S  3935-3938. 

15.  —  To  take  oaths  or  aekirowl- 
edgmentsw— See  post,  §§  1337,  3259. 

16. To  Issue  search  warrants  la 

Internal  revenue  cases.— See  post,  § 
6364. 

17. To  enforce  payment  of  sea- 
men's wages.— See  post,  S§  8335,  8336. 

18. Extradition.— A  commission- 
er may  examine  and  issue  a  warrant 
for  commitment  for  an  offense  commit- 
ted in  a  foreign  county.  In  re  Grin 
(C.  C.  1901)  112  Fed.  790,  judi?ment 
affirmed  Grin  v.  Shine  (1902)  23  Sup. 
Ct.  98,  187  U.  S.  181,  47  L.  Ed.  120. 
See  post,  S§  10110,  10111. 

19. Arrest  of  deserting  seamen^^ 

See  post,  I  10129. 

20.  Fees  of  oommlsslonersw— See  post, 
§  1451. 

21.  Removal  from  offloe.— A  commis- 
sioner, having  no  fixed  tenure  of  office, 
may  be  removed  by  the  circuit  court 
which  appointed  him,  though  he  is  not 


strictly  an  officer  of  that  court,  but  ex- 
ercises independent  judicial  functionSt 
which  are  conferred  upon  him  by  law. 
The  power  of  removal  should  not  be 
exercised  capriciously  or  arbitrarily,  bat 
the  court  should  proceed  with  great 
caution,  and  every  presumption  of  in- 
nocence allowed  in  a  criminal  case 
should  be  indulged  in  his  favor.  An 
application  for  removal  may  be  had  on 
a  rule  to  show  cause,  and  granted  on 
motion  of  the  district  attorney,  giving 
the  commissioner  notice  and  an  oppor- 
tunity to  present  evidence.  In  re 
Eaves  (C.  C.  1887)  30  Fed.  21. 

An  application  for  the  removal  of  all 
the  commissioners  of  the  circuit  court 
within  the  district  on  grounds  of  abuses 
existing  among  them  will  be  denied 
without  prejudice  to  applications  to  re. 
move  particular  commissioners  on 
charges.  Where  there  are  charges 
against  a  commissioner  of  the  circuit 
court  he  should  not  be  removed  by  the 
court  without  a  full  hearing.  In  re 
Commissioners  of  Circuit  Court  (C.  C. 
1894)  65  Fed.  314.  But  see  Reagan  v. 
U.  S.  (1900)  35  Ct  CI.  90,  holding  that 
commissioners  may  be  removed  without 
the  formality  of  a  hearing.  And  see 
Reagan  v.  U.  S.  (1901)  21  Sup.  Ct.  842, 
844,  182  U.  S.  419.  45  L.  Ed.  1162,  af- 
firming judgment  (1900)  35  Ct.  CI.  90, 
holding  that  commissioners  for  the  In- 
dian Territory  are  not  taken  out  of 
the  general  rule  which  regards  the  pow- 
er of  removal  as  incident  to  the  power 
of  appointment  And  see  In  re  Gil- 
bert (C.  O.  1887)  31  Fed.  277,  hold- 
ing that  the  practice  of  commissioners 
In  encouraging  prosecutions  set  on  foot 
by  "professional  witnesses,"  who  spend 
a  large  portion  of  their  time  in  ferreting 
out  trivial  and  technical  infractions  of 
the  revenue  laws,  solely  for  the  purpose 
of  obtaining  fees  as  witnesses,  strongly 
condemned;  the  court  intimating  that 
its  continuance  will  be  deemed  cause 
for  removal  of  the  officer  so  offending. 

Cited    without    definite    application^ 

Castner  v.  Pocahontas  Collieries  Co. 
(C.  C.  1902)  117  Fed.  184;  Starr  v. 
V,  S.  (1897)  17  Sup.  Ct  223,  104  U.  S. 
630,  41  L.  Ed.  577. 


§  1334.  (Act  May  28,  1896,  c.  252,  §  20.)     Officers  and  employes  of 
Government,  etc.,  who  may  not  be  commissioners  or  receivers. 

No  marshal  or  deputy  marshal,  attorney  or  assistant  attorney 
of  any  district,  jury  commissioner,  clerk  of  marshal,  no  bailiff,  crier, 
juror,  janitor  of  any  Government  building,  nor  any  civil  or  mil- 
itary employee  of  the  Government,  except  as  in  this  Act  provided, 
and  no  clerk  or  employee  of  any  United  States  justice  or  judge 
shall  have,  hold,  or  exercise  the  duties  of  the  United  States  com- 
missioner. And  it  shall  not  be  lawful  to  appoint  any  of  the  offi- 
cers named  in  this  section  receiver,  or  receivers  in  any  case  or 
cases  now  pending  or  that  may  be  hereafter  brought  in  the  courts 
of  the  United  States.     (29  Stat.  184.) 

See  notes  to  provisions  of  section  19  of  this  act,  ante,  §  1333. 
No  person  shall  be  a  clerk  or  deputy  clerk  of  a  United  States  court,  and  a 
United  States  commissioner,  without  the  approval   of  the  Attorney-General* 
by  a  provision  of  section  19  of  this  act,  ante,  t  1333. 
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A  previous  provision  tbat  no  marshal  or  deputy  marshal  should  hold  or  ex- 
ercise the  duties  of  commissioner,  contained  in  R.  S.  §  628,  was  superseded  by 
this  section. 

No  clerk  of  a  district  court  or  his  deputy  is  to  be  appointed  a  receiver  or 
master  in  any  case,  except  for  special  reasons,  by  Jud.  Code,  §  68,  ante,  §  1050. 

§  1335.  (Act  June  28,  1906,  c.  3573.)     Commissioners'  seals. 

Each  United  States  commissioner  shall  provide  himself  with  an 
official  impression  seal,  to  be  prescribed  by  the  Attorney-General, 
which  said  seal  shall  be  affixed  to  each  jurat  or  certificate  of  the 
official  acts  of  said  commissioner,  but  no  increase  of  fees  shall  be 
allowed  by  reason  thereof.    (34  Stat.  546.) 

This  was  an  act  entitled  "An  act  to  provide  a  seal  for  United  States 
commissioners." 

Notes  of  Deoisions 

Evidenced— A    paper    certified    by    a  record  in  a  proceeding  within  his  ju- 

United    States    circuit    court    commis-  risdiction,    is    admissible    in    evidence 

sioner  in  Maine  with  his  seal  and  sig-  without  oath.    Frost  v.  Holland  (1883) 

nature,  as  a  true  copy  of  the  original  75  Me.  108. 

§  1336.  (Act  May  28,  1896,  c.  252,  §  21.)     Records  of  commission- 
ers' proceedings  in  criminal  cases. 

Such  commissioners  shall  keep  a  complete  record  of  all  proceed- 
ings before  them  in  criminal  cases,  in  a  well-bound  book,  which  record 
book  shall  be  delivered  to  and  preserved  by  the  clerk  of  the  district 
court  for  such  district  on  the  death,  resignation,  removal,  or  expira- 
tion of  term  of  the  commissioner,  for  which  record  the  commission- 
er shall  receive  no  compensation.     (29  Stat.  185.) 

This  provision  was  the  final  paragraph  of  section  21  of  this  act,  cited  above. 
The  other  provisions  of  this  section,  prescribing  the  fees  of  commissioners, 
are  set  forth  post,  §  1451. 

Notes  of  Deoisions 

Records   of  commissioners'   proceed-  in  the  hearing  of  one  arrested  for  11- 

ingsw— Commissioners  are  impliedly  au-  licit  distilling  as  a  quasi  judicial  tribu- 

thorized  to  keep  a  docket.    Phillips  v.  nal,  a   certified  copy  of  his   record  is 

U.  S.  (D.  C.  1887)  33  Fed.  164.  admissible    in    evidence.      Ramsey    v. 

The    office    of    United    States    court  Flowers  (1904)  80  S.  W.  147,  72  Ark. 

commissioner   having   been   created   by  316. 
act  of  Congress,  and  that  official  acting 

§  1337.  (Act  May  28,  1896,  c.  252,  §  19,  as  amended,  Act  March  2, 

1901,  c.  814,   §   1.)     Commissioners  and  clerks  and   deputy 

clerks  authorized  to  administer  oaths. 

United  States  commissioners  and  all  clerks  and  all  deputy  clerks 

of  United  States  courts  are  hereby  authorized  to  administer  oaths. 

(29  Stat.  184.    31  Stat.  956.) 

This  was  part  of  a  proviso  annexed  to  section  19  of  this  act,  cited  above. 
The  provision  as  originally  enacted  did  not  contain  the  words  "and  all  deputy 
clerks."     They  were  inserted  by  amendment  by  Act  March  2,  1901,  c.  874,  § 
1,  cited  above. 

A  previous  provision  for  administration  of  certain  oaths  by  clerks  in  admir- 
alty cases  was  made  by  R.  S.  §  799,  ante,  f  1330. 

Notes  of  Deoisions 

Administration  of  oaths.— A  derk  of  a  standing  court  rule  directing  the  clerk 
circuit  court  of  the  United  States  is  to  file  papers  and  transcripts  of  pro- 
not  entitled  to  any  fee  for  filing  the  ceedings  before  a  commissioner  upon 
yarious  papers  surrendered  to  his  cus-  their  receipt  by  him,  which  rule  plainly 
tody  by  the  circuit  court  commission-  had  reference  only  to  the  current  busi- 
ers  in  compliance  with  Act  May  28,  ness  of  such  commissioner.  U.  S.  v. 
1896,  c.  252,  29  Stat  184,  abolishing  Van  Duzec  (1902)  22  Sup.  Ct.  648,  185 
their  office  and  requiring  them  to  "de-  U.  S.  278,  46  L.  Ed.  909,  reversing  de- 
posit" the  official  documents  in  their  cree  Van  Duzee  v.  U.  S.  (1900)  35 
possession  with  the  "clerk  of  the  dr-  Ct  Gl.  214. 

cult    court    by   which    they    were    ap-  A  commissioner   to   take   depositions 

pointed,"  as  such  filing  was  authorized  in  a  case  pending  has  authority  to  ad- 

neither  by  this  requirement  nor  by  a  minister  an  oath  under  the  laws  of  the 
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United  States.    U.  S.  v.  Coons  (C.  C.  ing  of  such  oath  is  not  defectire  on  the 

1856)  Fed.  Gas.  No.  14,860.  ground  that  the  officer  administering  it 

A  United  States  commissioner  is  au-  styled   himself   as   "notary   public   and 

thorized  to  talse  the  oath  of  a  propos-  ex  officio  justice  of  the  peace."    U.  S. 

ed  surety  on  a  liquor  distiller's  bond,  on  v.  Hardison  (D.  G.  1905)  135  Fed.  419. 

vhich    perjury   may   be    assigned,   and  See    post,    §§   1475,   1687,   10295,   and 

an  indictment  for  perjury  in  the  tak-  notes  thereunder. 

§  1338.  (R.  S.  §  715.)     Criers  of  the  courts;  attendants  on  juries. 

The  [circuit  and]  district  courts  may  appoint  criers  for  their 
courts,  to  be  allowed  the  sum  of  two  dollars  per  day ;  and  the  mar- 
shals may  appoint  such  a  number  of  persons,  not  exceeding  five, 
as  the  judges  of  their  respective  courts  may  determine,  to  attend 
upon  the  grand  and  other  juries,  and  for  other  necessary  purposes, 
who  shall  be  allowed  for  their  services  the  sum  of  two  dollars  per 
day,  to  be  paid  by  and  included  in  the  accounts  of  the  marshal,  out 
of  any  money  of  the  United  States  in  his  hands.  Such  compensa- 
tion shall  be  paid  only  for  actual  attendance [,  and,  when  both 
courts  are  in  session  at  the  same  time,  only  for  attendance  on  one 
court] . 

Act  Feb.  26,  1853,  c.  80,  §  1,  10  Stat  165.  Act  March  2,  1867,  c.  156,  S 
2,  14  Stat  433. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  circuit  courts 
and  attendance  thereon,  were  superseded  by  the  abolition  of  the  circuit  courts 
by  Jud.  Code,  §§  289-291,  ante,  §§  1266-1268. 

The  provisions  of  the  section  for  appointment  for  each  district  court,  of  a 
crier  and  attendants,  were  incorporated  in  and  superseded  by  Jud.  Code,  S 
5,  ante,  §  972. 

The  appointment  or  employment  in  any  office  or  duty  in  any  court  of  a  per- 
son related  within  the  degree  of  first  cousin  to  the  judge  of  said  court  was 
forbidden  by  Act  March  3,  1887,  c.  373,  S  7,  and  Act  Aug.  13,  1888,  c.  866. 
§  7,  the  provisions  of  which  were  incorporated  in  Jud.  Code,  §  67,  ante,  S 
1049. 

The  pay  of  persons  employed  in  any  court  under  this  section  was  increased  to 
three  dollars  a  day  by  Act  March  3,  1905,  c.  1487,  post,  f  1339. 

The  annual  appropriation  acts  provide  that  all  persons  employed  under  this 
section  shall  be  deemed  to  be  in  actual  attendance  when  they  attend  upon  the 
order  of  the  courts,  and  that  no  such  person  shall  be  employed  during  vacation. 
The  provisions  for  the  fiscal  year  1917  were  by  Act  July  1,  1916,  c.  209,  §  1, 
39  Stat. 

The  appropriation  in  the  recent  acts  to  which  these  provisos  are  annexed  is 
"for  bailiffs  and  criers,  not  exceeding  three  bailiffs  and  one  crier  in  each  court, 
except  in  the  southern  district  of  New  York  and  the  northern  district  of  Illi- 
nois."   Act  July  1,  1916,  c.  209,  S  1,  39  Stat 

Notes  of  Deelsioiui 

incompatible  offloeSd—There  is  no  in-  Swift  (1905)  139  Fed.  225,  71  O.  C.  A. 

compatabilicy    between    the    offices    of  351,  affirming  judgment  Swift  ▼.  U.  S. 

crier  and  messenger  of  the  district  and  (C.  C.  1904)   128  Fed.  763,  as  to  au- 

circuit  courts:    and  under  the  rule  in  thority  to  appoint  bailiffs.    See  ante,  § 

U.  S.  V.  Saunders  (1887)  120  U.  S.  126,  927,  and  notes  thereunder. 

7    Sup.    Ct    467,     the    same    person  «               *.        ^      ,            ^  ..  ..,.-_ 

may  perform  the  duties  and  re2eive  the  ^  Compansation  of  criers  and  baiilfU-- 

salaries  of  both.    Preston  v.  U.  S.  (D.  5^'®"/"^^^.*^'^,?'  attending  a  court  on 

C    1888)  37  Fed    417  ^^^^  *®  which  the  court  is  adjourned 

,    ^    ^  ^  '        '               .    .         ,  by   written   orders   of   the   judge,   are 

Repeal  of  statute.— The  restriction  of  entitled    to    their   per   diem    therefor, 

three  bailiffs  to  each  court  in  Snnd^  though  the  court  was  not  actuaUy  open- 

Civil  AppropriaUon  Act  March  2,  1895,  ed  by  a  judge  and  they  were  not  spe- 

c.    189,    relates   only   to    the   payment  cifically  directed  by  the  court  or  judge 

of  bailiffs  from  the  amounts  appropriat-  to  attend.    U.  S.  v.  McCabe  (1904)  129 

ed  for  that  purpose,  and  does  not  re-  Fed.  708,  64  0.   C.  A.  236,  affirming 

?S5L^^i«o''^^*J^-^J^!^l^-  ^'  ^'P'  ^:  judgment  (C.  C.  1903)   122  Fed.  653. 

1904)  128  Fed.  763,  judgment  affirmed  it  is  not  the  session  of  the  court  which 

U.  S.  V.  Swift  (1905)  139  Fed.  225,  71  determines  the  right  to  compensation, 

9v  9;.'^.o«oroo®S?/!ilS?***°  ^'  ^^  ^-  l^ut  actual  attendance  in  the  perform- 

(D.  C.  1898)  88  Fed.  970,  as  to  effect  ance  of  the  duties  imposed  by  the  sUt- 

of  proviso  in  Appropriation  Act  Aug.  „te.     McLean  t.  U.  S.   (1888)   23  Ct 

18,  1894,  OL  401. 

Appointment  of  criers  and  bailiffs  and  The  right  to  compensation  does  not 

nature  of  their  positionSi^-See  U.  S.  y.  depend  upon  its  affirmatively  appitertng 
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that  their  services  were  necessary.    At-  U.  S.  126,  30  L.  Ed.  594.    And  see,  post, 

tendance  at  the  proper  time  is  all  that  §  1339. 

the  statute  requires.    It  is  sufficient  to         Power  of  attorney  general^The 

entitle  the  crier  to  compensation  that  Attorney  General  has  authority  to  fix 

the  court  be  opened  by  the  marshal  un-  the  salary  of  an  office  deputy  marshal, 

der   the   written   order   of   the   judge.  but  has  no  authority  to  take  from  th<> 

Kelly  V.  U.  S.   (1906)  41  Ct.  CI.  246.  person  appointed  his  pay  as  a  crier  of  a 

But   they  cannot  recover  for  services  court.    Allen  v.  U.  S.  (1906)  41  Ot  CI. 

essentially  those  of  a  laborer.    McLean  235. 

V.  US.  (1888)  23  Ot   01.  401     And  Allowances    of   oxpenses   and    relm- 

baihffs  are  not  entitled  to  pay  for  at-  bursement    to    marshals— A    marshal, 

tendance   on   the   court  for   the    same  authorizing  bailiffs  to  serve  subpoenas, 

days  on  which  they  also  attended  court  jj^ij]  entitled  to  allowance  of  expenses 

as  deputy   marshals.     Swift  v.   U.    S.  ^nder  R.  S.  §  830,  post,  §  1387.     Swift 

(C.  C.  1904)   128  Fed.  763,  judgment  y,  u.  S.  (C.  C.  1904)  128  Fed.  763,  af- 

affirmed  U.  S.  v.  Swift  (1905)  139  Fed.  6rmed  (1905)  139  Fed.  225,  71  C.  O.  A. 

225,  71  C.  C.  A.  351.    But  see  Preston  351. 

V.   U.   S.    (D.   C.   1888)    37   Fed.  417,  The  marshal  is  entitled  to  be  reim- 

holding  that  same  person  may  perform  bursed  for   sums  disbursed   to   bailiffs 

the  duties  of  crier  and  messenger  of  in  excess  of  three,  and  not  exceeding 

the  district  and  circuit  courts  and  re-  five,  employed  by  him  under  the  order 

ceive  the  salaries  of  both,  and  citing  U.  of  court.     Puleston  v.   U.   S.    (D.   C. 

S.  V.  Saunders  (1887)  7  S.  Ct.  467,  120  1898)  88  ^ed.  970. 

§  1339.  (Act  March  3,  1905,  c.  1487.)  Compensation  of  criers  and 
attendants. 
On  and  after  the  passage  of  this  Act  the  per  diem  pay  of  all 
persons  employed  in  any  court  of  the  United  States  under  sec- 
tion seven  hundred  and  fifteen  of  the  Revised  Statutes,  now  fixed 
by  law  at  two  dollars  a  day,  shall  be  three  dollars  a  day.  (33  Stat. 
1259.) 

This  was  an  act  entitled  "An  act  to  fix  the  compensation  of  criers  and  bail- 
iffs in  the  United  States  courts." 

R.  S.  §  715,  mentioned  in  this  act,  is  set  forth  ante,  §  1338.  See  notes  to 
said  section. 

Notes  of  Deeisioiis 

Compensation  of  criers  and  attend- 
ants^-See,  notes  under  ante,  §  1338. 

§  1340.  (Act  May  28, 1896,  c.  252,  §  1.)     Messenger  for  circuit  court 
of  appeals  for  eighth  circuit,  sdso  to  perform  duties  of  librarian 
and  crier. 
For  a  messenger  of  the  United  States  circuit  court  of  appeals 
for  the  eighth  judicial  circuit,  who  shall  also  perform  the  duties  of 
librarian  and  crier  of  said  court,  the  sum  of  two  thousand  dollars 
as  yearly  compensation;    said  messenger  shall  also  receive  his  nec- 
essary traveling  and  other  expenses  when  said  court  shall  hold  a 
term  at  any  other  place  than  that  of  his  residence,  not  to  exceed, 
however,  five  dollars  per  day,  and  said  messenger  shall  be  appointed 
by  the  judges  of  said  circuit  court  of  appeals  to  serve  during  the 
pleasure  of  the  court.     (29  Stat.  177.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1897,  cited  above. 

Annual  appropriations  were  made  by  subsequent  similar  acts  for  the  mes- 
senger authorized  by  this  provision,  in  recent  years  $3,000.  The  provision  for 
the  fiscal  year  1917  was  by  Act  May  10,  1916,  c.  117,  §  1,  39  Stat 

§  1340a.  (Act  May  10,  1916,  c.  117,  §  1.)     Law  books,  etc.,  pur- 
chased for  judges,  district  attorneys,  etc.,  to  be  transmitted  to 
their  successors. 
Books  for  judicial  officers:    For  purchase  and  rebinding  of  law 
books,  including  the  exchange  thereof,  for  United  States  judges,  dis- 
trict attorneys,  and  other  judicial  officers,  including  the  nine  libraries 
of  the  United  States  circuit  courts  of  appeals,  to  be  expended -under 
the  direction  of  the  Attorney  General :    Provided,  That  such  books 
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shall  in  all  cases  be  transmitted  to  their  successors  in  office;  all 
books  purchased  thereunder  to  be  plainly  marked,  "The  property 
of  the  United  States."    (39  Stat.) 

This  was  a  provision  of  the  legislative,  executive,  and  judicial  appropriatioii 

act  for  the  fiscal  year  1917,  cited  above.    It  was  repeated  in  prior  appropriation 

acts. 

PROVISIONS  APPLICABLE  TO  PARTICULAR  DISTRICTS 

Under  this  heading  are  collected  provisions  of  numerous  acts  subsequent  to 
the  Revised  Statutes,  establishing  additional  districts  in  particular  states,  or 
admitting  new  states  to  the  Union,  or  other  statutes,  which  authorize  the  ap- 
pointment, etc.,  of  district  attorneys,  marshals,  deputy  marshals,  clerks,  deputy 
clerks,  or  other  officers  for  particular  districts,  arranged  under  the  names  of 
the  states  in  alphabetical  order. 

Provisions  relating  to  the  salaries,  etc.,  of  district  attorneys  and  marshals, 
their  assistants,  deputies,  etc.,  in  particular  districts,  are  set  forth  post,  H 
1418-1450. 

ALABAMA 

§  1341.  (Act  March  3,  1893,  c.  220.)     Alabama;   district  attorney 
and  marshal  for  each  district. 
In  each  of  the  three  judicial  districts  of  the  State  of  Alabama 
there  shall  be  a  district  attorney  and  a  marshal.     (27  Stat.  745.)  . 
This  was  an  act  entitled  "An  act  to  prescribe  the  number  of  district  attor- 
neys and  marshals  in  the  judicial  districts  of  the  State  of  Alabama." 

Before  this  act,  no  district  attorney  or  marshal  was  authorized  in  the  middle 
district;  the  district  attorney  of  the  northern  district  was  required  to  perform 
the  duties  of  district  attorney  of  the  middle  district,  and  the  marshal  of  the 
southern  district  was  required  to  perform  the  duties  of  the  marshal  of  the  mid- 
dle district,  by  R.  S.  §  767,  ante,  §  1294,  R  S.  §  776,  ante,  S  1302,  and  Act 
June  22,  1874,  c.  401,  §  3,  18  Stat  195. 

Provisions  for  deputy  clerks  in  the  Alabama  districts  are  contained  in  Jad. 
Code,  §  70,  as  amended,  ante,  §  1052. 

ARIZONA 

On  the  admission  of  Arizona  into  the  Union,  the  state  was  constituted  a  ju- 
dicial district,  and  a  district  attorney  and  marshal  and  clerks  of  the  courts 
therein  were  authorized,  and  provisions  were  made  as  to  their  powers  and 
duties  and  their  fees  and  compensation,  by  Act  June  20,  1910,  c.  310,  |  31, 
ante,  f  1053. 

ARKANSAS 

Provisions  for  deputy  clerks  in  the  Arkansas  districts  are  contained  in  Jud. 
Code,  f  71,  ante,  §  1056. 

CALIFORNIA 

§  1342.  (Act  Aug.  5,  1886,  c.  928,  §  7.)  California,  southern  dis- 
trict ;  district  attorney  and  marshal. 
There  shall  also  be  appointed  a  marshal  and  attorney  of  the 
United  States  for  said  southern  district  of  California,  who  shall 
respectively,  receive  such  fees  and  compensation  and  exercise  such 
powers  and  duties  a^  are  now  fixed  and  enjoined  by  law.  (24  Stat 
309.) 

This  section  was  part  of  an  act,  cited  above,  which  detached  certain  coun- 
ties from  the  district  of  California  and  made  them  a  separate  judicial  dis- 
trict, called  the  southern  district  of  California. 

A  preceding  provision  of  this  section,  for  the  appointment,  etc,  of  a  dis- 
trict judge  for  said  southern  district,  is  omitted  here,  as  superseded  by  the 
provisions  relating  thereto  contained  in  Jud.  Code,  f  1,  ante,  §  968. 

Annual  salaries  were  provided  for  district  attorneys  and  marshals,  for 
their  official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act 
May  28,  1896,  c.  252,  §§  6,  7,  9,  post,  §S  1418,  1419,  1421. 

Provisions  for  deputy  clerks  in  the  districts  of  California  are  contained  in 
Jud.  Code,  §  72,  as  amended,  ante,  §  1057. 

COLORADO 

§  1343.  (Act  June  26,  1876,  c.  147,  §  1.)    Colorado;  district  judge 
district  attorney  and  marshal. 
Whtn  the  State  of  Colorado  shall  be  admitted  into  the  Union, 
according  to  the  provisions  of  the  act  entitled  "An  act  to  enable 
(2196) 
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the  people  of  Colorado  to  form  a  constitution  and  State  govern- 
ment, and  for  the  admission  of  said  State  into  the  Union  on  an 
equal  footing  with  the  original  States,"  approved  March  third, 
eighteen  hundred  and  seventy-five,  the  laws  of  the  United  States 
not  locally  inapplicable  shall  have  the  same  force  and  effect 
within  the  said  State  as  elsewhere  within  the  United  States;  and 
said  State  sTiall  constitute  one  judicial  district,  to  be  called  the  dis- 
trict of  Colorado;  and  for  said  district  a  district  judge  and  a  mar- 
shal and  a  district  attorney  of  the  United  States  shall  be  appointed 
by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
with  the  same  rights,  powers,  and  duties  provided  by  law  for  sim- 
ilar officers  in  the  other  States,  except  as  herein  otherwise  pro- 
vided.   (19  Stat.  61.) 

This  section  was  part  of  an  act  entitled  "An  act  to  further  the  adminis- 
tration of  justice  in  the  state  of  Colorado,"  cited  above. 

Further  provisions  of  this  section  relating  to  terms  of  the  courts  for  the 
district,  etc.,  omitted  here,  were  superseded  by  provisions  of  subsequent  stat- 
utes and  of  the  Judicial  Code. 

The  act  for  the  admission  into  the  Union  of  the  State  of  Colorado,  men- 
tioned in  this  section,  was  Act  March  3,  1875,  c.  139,  18  Stat.  474. 

Further  provisions  as  to  the  powers,  duties,  fees,  and  compensation  of  the 
marshal,  district  attorney,  clerk,  and  other  officers  of  the  district  were  con- 
tained in  section  4  of  the  act,  post,  S  1344. 

The  marshal  for  the  district  of  Colorado  was  required  to  appoint  at  least 
one  deputy,  who  was  required  to  reside  at  and  maintain  an  office  at  each  of  the 
four  places  designated  as  places  for  holding  terms  of  court,  by  Jud.  Code,  i  73, 
as  amended,  ante,  i  1058. 

Provisions  for  deputy  clerks  of  courts  in  the  Colorado  district  are  contained 
in  Jud.  Code,  S  73,  as  amended,  ante,  S  1058. 

§  1344.  (Act  June  26,  1876,  c.  147,  §  4.)  Colorado;  district  attor- 
ney, marshal,  clerk,  and  other  officers;  powers,  duties,  fees, 
and  compensation. 

The  marshal,  district  attorney,  and  the  clerk  of  the  circuit  and 
district  courts  of  said  district  of  Colorado,  and  all  other  officers 
and  persons  performing  duties  in  the  administration  of  justice 
therein,  shall  severally  possess  the  powers  and  perform  the  duties 
lawfully  possessed  and  required  to  be  performed  by  similar  officers 
in  other  districts  of  the  United  States,  and  shall,  for  the  services 
they  may  perform,  receive  the  fees  and  compensation  allowed  to  oth- 
er similar  officers  and  persons  performing  similar  duties  by  the  laws 
of  the  United  States,  excepting  such  provisions  thereof  as  are  spe- 
cially applicable  to  some  particular  officer  or  district.  (19  Stat.  62.) 
See  notes  to  section  1  of  this  act,  ante,  §  1343. 

Annual  salaries  were  provided  for  district  attorneys  and  marshals,  for  their 
official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act  May 
28,  1896,  c.  252,  §|  6,  7,  9,  post,  {§  1418,  1419,  1421. 

GEOBOIA 

§  1345.  (Act  April  25,  1882,  c.  87,  §  1.)  Georgia;  district  attorney 
and  marshal  for  each  district. 

Hereafter  there  shall  be  for  each  of  the  two  judicial  districts  in 
the  State  of  Georgia  a  judge,  district  attorney,  marshal  and  clerk 
to  be  appointed,  commissioned,  and  removed  as  provided  by  law 
for  other  such  officers.    (22  Stat.  47.) 

This  section  was  part  of  an  act  entitled  "An  act  to  establish  distinct  Unit- 
ed States  courts,  with  distinct  officers,  in  the  northern  and  southern  judicial 
dlstricto  of  the  State  of  Georgia." 

A  further  provision  of  this  section,  "but  the  officers  now  acting  in  said 
places  in  both  said  districts  shall  continue  to  act  until  their  places  shall  be 
filled  according  to  law"  is  omitted,  as  temporary  merely. 

Provisions  of  section  2  of  this  act,  and  part  of  the  provisions  of  section  3 
thereof,  which  assigned  the  district  judge  for  both  districts  to  the  southern 
district  and  authorized  the  appointment,  etc.,  of  a  district  judge  for  the  north- 
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em  district,  were  superseded  by  the  provisions  relating  thereto  contained  in 
Jud.  Code,  §  1,  ante,  §  968. 

Before  this  act,  one  district  judge,  one  district  attorney,  and  one  marshal 
were  authorized  for  both  districts  by  R.  S.  H  552,  767,  776. 

Provisions  for  deputy  clerks  of  court  in  the  Georgia  districts  are  contained  in 
Jud.  Code,  i  77,  as  amended,  ante,  §  1062. 

§  1346.  (Act  April  25,  1882,  c.  87,  §  3.)  Appointment  of  district 
attorney  and  marshal  for  each  district  of  Qeorgia. 
And  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  a  district  attorney  and 
marshal  of  said  southern  district,  and  when  the  term  of  the  pres- 
ent district  attorney  and  marshal  hereby  assigned  to  the  northern 
district  shall  expire  the  President  of  the  United  States,  by  and 
with  the  advice  and  consent  of  the  Senate,  shall  appoint  a  district 
attorney  and  marshal  for  said  northern  district,  with  the  same 
powers  and  duties  as  in  other  cases,  and  with  the  same  compensa- 
tion and  emoluments  as  are  provided  for  the  district  attorney  and 
marshal  by  existing  laws  for  said  districts.     (22  Stat.  47.) 

A  provision  at  the  beginning  of  this  section  for  the  appointment,  etc.,  of  a 
district  judge  for  the  northern  district,  omitted  here,  was  superseded  by  the 
provisions  relating  thereto  contained  in  Jud.  Code,  |  1,  ante,  |  968. 

The  words  of  this  section,  "said  southern  district,"  refer  to  the  southern  di»> 
trict  of  Georgia,  mentioned  in  the  title  of  the  act. 

Annual  salaries  were  provided  for  district  attorneys  and  marshals,  for  their 
ofiicial  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act  May 
28,  1896,  c.  252,  §§  6,  7,  9,  post,  §§  1418,  1419,  1421. 

IDAHO 

§  1347.  (Act  July  3,  1890,  c.  656,  §  16.)    Idaho;   district  attorney 
and  marshal ;  powers,  duties,  fees,  and  compensation  of  officers. 
The  said  State  shall  constitute  a  judicial  district,  the  name  thereof 
to  be  the  same  as  the  name  of  the  State;    *    *    There  shall  be 
appointed  for  said  district  one  district  judge,  one  United  States 
attorney,  and  one  United  States  marshal.     *     *     The  marshal,  dis- 
trict attorney,  and  clerks  of  the  circuit  and  district  courts  of  said 
district,  and  all  other  officers  and  persons  performing  duties  in  the 
administration  of  justice  therein,  shall  severally  possess  the  powers 
and  perform  the  duties  lawfully  possessed  and  required  to  be  per- 
formed by  similar  officers  in  other  districts  of  the  United  States; 
and  shall,  for  the  services  they  may  perform,  receive  the  fees  and 
compensation  allowed  by  law  to  other  similar  officers  and  persons 
performing  similar  duties  in  the  State  of  Oregon.     (26  Stat.  217.) 
This  section  was  part  of  the  act  for  the  admission  into  the  Union  of  the 
State  of  Idaho,  cited  above. 

The  portions  of  the  section  omitted  here,  relating  to  the  terms  of  the  courts 
for  the  district,  the  salary  of  the  district  judge,  and  the  powers,  jurisdiction, 
and  duties  of  the  courts  and  the  judges  thereof,  etc.,  were  superseded  by  pro- 
visions of  subsequent  statutes  and  of  the  Judicial  Code. 

The  words  at  the  beginning  of  the  section,  "The  said  State,"  refer  to  the 
State  of  Idaho,  mentioned  in  the  title  and  preceding  sections  of  the  act. 

Annual  salaries  were  provided  for  district  attorneys  and  marshals,  for  their 
official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act  May 
28,  1896,  c.  252,  §§  6,  7,  9,  post,  §§  1418,  1419,  1421. 

Provisions  for  deputy  clerks  of  courts  in  the  Idaho  district  are  contained  in 
Jud.  Code,  S  78,  ante,  S  1063. 

ILLINOIS 

§  1348.  (Act  March  3,  1905,  c.  1427,  §  13.)  lUinois,  eastern  dis- 
trict; district  attorney  and  marshal. 
The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  lor  said  eastern  district  of  Illinois  a  district  judge,  a 
marshal,  and  a  district  attorney,  except  where  any  such  officer  is 
retained  as  hereinafter  provided.     (33  Stat.  995.) 

This  section  was  part  of  an  act,  cited  above,  which  created  an  additional  dis- 
trict in  the  State  of  Illinois,  to  be  known  as  the  eastern  district,  the  state 
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havinj?  been  divided  previously  into  two  districts,  the  northern  and  the  south- 
ern district. 

A  further  provision,  at  the  end  of  the  section,  relating  to  the  appointment  of 
clerks  for  the  courts  of  said  district,  is  omitted  here,  as  superseded  by  the  pro- 
visions of  the  Judicial  Code. 

The  exception  in  this  section  of  any  officer  ''retained  as  hereinafter  provided" 
referred  to  a  provision  of  section  20  of  the  act,  that  all  officers  for  the  south- 
ern district,  in  office  at  the  time  of  taking  effect  of  the  act  and  residing  in 
the  southern  district  as  theretofore  existing,  should  continue  in  their  offices, 
respectively,  of  the  district  of  their  respective  residences,  as  created  by  this 
act     Said  section  20  is  omitted  here,  as  temporary  merely. 

The  marshal  for  the  northern  district  of  Illinois  was  required  to  maintain 
an  office  in  the  division  in  which  he  himself  does  not  reside,  and  to  appoint  at 
least  one  deputy,  to  reside  in  such  division,  and  the  marshal  for  the  southern 
district  wfl»  required  to  appoint  at  least  one  deputy,  to  reside  in  the  northern 
division  thereof  and  maintain  an  office  at  Peoria,  by  Jud.  Code,  f  79,  ante,  § 
1004. 

Provisions  for  deputy  clerks  of  courts  in  the  Illinois  districts  are  contained  in 
Jud.  Code,  S  79,  ante,  f  1064. 

§  1349.  (Act  March  3,  1905,  c.  1427,  §  15.)     lUinois,  eastern  dis- 
trict;  district  attorney,  marshal,  and  other  officers;    powers, 
duties,  fees,  and  compensation. 
The  marshal,  district  attorney,  and  clerks  of  the  circuit  and  dis- 
trict courts  shall  severally  possess  the  powers  and  perform  the 
duties  in  said  eastern  district  lawfully  possessed  and  performed  by 
the  like  officers  in  the  said  southern  district  of  Illinois  and  shall  be 
respectively  entitled  to  like  fees,  compensation,  and  emoluments. 
(33  Stat.  995.) 

See  notes  to  section  13  of  this  act,  ante,  §  1348. 

A  preceding  provision  of'  this  section,  relating  to  the  compensation  of  the 
district  judge,  is  omitted  here,  as  superseded  by  the  provisions  of  subsequent 
statutes  and  of  the  Judicial  Code,  §  2,  ante,  §  969. 

A  further  provision  at  the  end  of  this  section  for  payment  of  the  salaries 
prescribed  "until  otherwise  provided  by  law,"  out  of  money  not  otherwise  ap- 
propriated, is  omitted  here,  as  temporary  merely. 

§  1350.  (Act  March  3,  1905,  c.  1427,  §  19.)  Illinois,  southern  and 
eastern  districts ;  district  attorney,  marshal,  and  other  officers ; 
appointment,  salaries,  fees,  etc. 
All  officers  not  residing  in  said  southern  district  of  Illinois,  as 
constituted  by  this  Act,  shall  cease  to  be  officers  of  said  southern  dis- 
trict when  their  successors,  respectively,  for  said  southern  district 
of  Illinois,  as  hereby  constituted,  are  duly  appointed  and  qualified. 
The  office  of  marshal  and  district  attorney  in  each  of  said  southern 
and  eastern  districts  of  Illinois,  deputy  marshals  and  assistant  dis- 
trict attorneys,  and  all  other  officers  authorized  by  law  and  made 
necessary  by  the  creation  of  said  eastern  district  of  Illinois  and 
the  provisions  of  this  Act,  and  all  vacancies  created  in  either  of 
said  districts  shall  be  filled  in  the  manner  now  provided  by  law 
for  the  appointment  of  said  officers  respectively,  in  the  southern 
district  of  Illinois  as  the  same  has  heretofore  existed.  The  salaries, 
pay,  fees,  and  allowances  of  all  officers  of  the  eastern  district  of 
Illinois  shall  be  the  same  as  heretofore  allowed,  respectively,  for 
the  same  officers  in  the  southern  district  of  Illinois  as  heretofore 
constituted.     (33  Stat.  996.) 

See  notes  to  section  18  of  this  act,  ante,  S  1348. 

Sections  18  and  20  of  this  act  provided  for  the  continuance  of  officers  of 
the  southern  district,  as  theretofore  existing,  in  their  offices,  respectively,  of 
the  district  of  their  respective  residences,  as  constituted  by  the  act.  Those 
sections  are  omitted  here,  as  temporary  merely. 

INDIANA 

Provisions  for  deputy  clerics  of  courts  in  the  Indiana  district  are  contained 
in  Jud.  Code,  §  80,  ante,  §  1005. 

(2199) 


§    1351  THE  JUDICIABY  (Tit  13 


IOWA 

§  1351.  (Act  July  20,  1882,  c.  512,  §  3.)  Iowa;  district  attorney 
and  marshal  for  each  district. 
The  district  attorney  and  United  States  marshal  for  the  district 
of  Iowa  shall  be  the  district  Attorney  and  marshal  of  the  southern 
district  of  Iowa,  and  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate,  is  authorized  and  directed 
to  appoint  one  person  as  marshal  and  one  as  district  attorney  for 
the  northern  district  of  Iowa.    (22  Stat.  172.) 

This  section  was  part  of  an  act  to  divide  the  State  of  Iowa  into  two  Judi- 
cial districts,  cited  above. 

The  provisions  of  other  sections  of  the  act  were  superseded  by  provisions 
of  subsequent  statutes  and  of  the  Judicial  Code. 

Provisions  for  deputy  clerks  of  court  in  the  Iowa  districts  are  contained  In 
Jud.  Code,  S  81,  as  amended,  ante,  §  1066. 

§  1352.  (Act  June  1,  1900,  c.  601,  §  4.)  Iowa,  southern  district; 
deputy  clerks  and  deputy  marshals. 
The  clerk  of  the  circuit  and  district  courts  for  said  southern 
district  and  the  marshal  of  said  district  shall  each  appoint  a  deputy, 
who  shall  reside  and  maintain  an  office  at  Creston,  in  Union  Coun- 
ty :  Provided,  That  the  appointment  of  such  deputy  shall  be  ap- 
proved by  the  court  for  which  they  shall  be  respectively  appointed, 
and  they  may  be  removed  by  such  court  at  pleasure ;  and  the  clerk 
and  marshal  shall  be  responsible  for  the  official  acts  and  neglects  of 
all  their  deputies.     (31  Stat.  250.) 

This  section  was  part  of  an  act  to  create  the  southern  division  of  the  south- 
em  district  of  Iowa,  cited  above. 

The  provisions  of  this  section  may  be  regarded  as  superseded  to  some  ex- 
tent by  those  of  Jud.  Code,  §  81,  as  amended,  ante,  §  1066,  relating  to  the  dis- 
tricts of  Iowa,  and  providing  only  for  deputy  clerks  in  the  southern  district  at 
Davenport  and  at  Ottumwa. 

KANSAS 

The  marshal  for  the  district  of  Kansas  was  required  to  appoint  two  deputies, 
one  to  reside  and  keep  his  office  at  Fort  Scott,  and  one  to  reside  and  keep  his 
office  at  Kansas  City,  by  Jud.  Code,  S  82,  as  amended,  ante,  §  1067. 

Provisions  for  deputy  clerks  of  court  in  the  Kansas  district  are  contained  in 
Jud.  Code,  I  82,  as  amended,  ante,  {  1067. 

KENTUCiT 

§  1353.  (Act  Aug.  8,  1888,  c.  792,  §  4.)  Kentucky,  Owensboro  divi- 
sion; deputy  marshal. 
The  marshal  of  said  district  shall,  by  himself  or  deputy,  attend 
upon  the  terms  of  the  court  in  said  division ;  and  he  may  appoint 
a  deputy  to  reside  at  Owensborough  (and  shall  do  so  if  ordered  by 
the  court),  who  shall  discharge  all  the  duties  ot  marshal;  and  the 
marshal  may  require  a  bond  of  indemnity  to  himself  with  surety 
for  the  faithful  discharge  of  his  duties  and  for  indemnity  in  case 
of  breach,  on  which  actions  may  be  maintained  in  said  district 
Court.    (25  Stat.  390.) 

This  section  was  part  of  the  act,  cited  above,  which  established  the  Owens- 
boro division  of  the  district  of  Kentucky,  before  the  division  of  the  state  into 
the  eastern  and  western  districts,  by  Act  Feb.  12,  1001,  c.  355,  31  Stat  781, 
and  which  was  not  repealed  by  said  act,  by  a  provision  of  section  11  thereof. 

The  words  of  this  section,  "said  district,*'  and  "said  division,"  refer,  respec- 
tively, to  the  district  of  Kentucky  and  the  Owensboro  division  thei^of,  men- 
tioned in  the  title  and  preceding  sections  of  the  act. 

The  provisions  of  this  section  may  be  regarded  as  superseded  by  those  of 
Jud.  Code,  I  83,  as  amended,  ante,  S  1068,  relating  to  the  districts  of  Kentucky, 
which  provides  for  deputy  clerks  at  other  places,  but  does  not  incorporate  the 
provisions  of  this  act  for  deputy  marshal  at  Owensboro. 

Section  3  of  this  act,  containing  provisions  relating  to  a  deputy  clerk  at 
Owensboro,  similar  to  those  of  this  section  relating  to  the  deputy  marshal.  Is 
omitted  here,  as  superseded  by  the  general  provisions  relating  to  deputy  cl^ka 
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contained  in  Jud.  Code,  §  4,  ante,  i  071.  Its  provisions,  also,  were  incorporated 
in  Jud.  Code,  §  83,  as  amended,  ante,  §  1068,  which  provided  also  for  deputy 
clerks  at  other  places  In  both  districts  of  Kentucky. 

§  1354.  (Act  Feb.  12,  1901,  c.  355,  §  5.)  Kentucky,  eastern  dis- 
trict; district  attorney  and  marshal. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a  marshal  and  district  attor- 
ney for  the  said  eastern  judicial  district  of  Kentucky  as  hereby  con- 
stituted, who  shall,  within  their  respective  jurisdictions,  possess  and 
exercise  all  the  powers  conferred  by  existing  law  upon  the  mar- 
shals and  district  attorneys  of  the  United  States,  respectively.  (31 
Stat.  782.) 

This  section  and  the  section  next  following  were  part  of  an  act  to  divide 
Kentucky  into  two  judicial  districts,  cited  above. 

Other  sections  of  this  act,  continuing  the  district  judge  and  the  clerks  of  the 
courts  for  the  district  of  Kentucky  as  district  judge  and  clerks  for  the  western 
district,  and  also  continuing  the  district  attorney,  marshal,  and  other  officers 
resident  in  said  western  district  as  such  officers  in  such  district,  and  providing 
for  a  district  judge  for  the  eastern  district,  etc.,  are  omitted  here,  as  tem- 
porary only,  or  as  superseded  by  the  provisions  of  subsequent  statutes  and  of 
the  Judicial  Code. 

§  1355.  (Act  Feb.  12,  1901,  c.  355,  §  7.)     Kentucky;  district  attor- 
ney,  marshal,  and  other  officers  for  each  district ;  appointment, 
salaries,  fees,  etc. 
The  office  of  marshal  and  district  attorney  in  each  of  said  dis- 
tricts, deputy  marshals  and  assistant  district  attorneys,  and  all 
other  officers  authorized  by  law  and  made  necessary  by  the  creation 
of  said  two  districts  and  the  provisions  of  this  Act,  and  all  vacancies 
created  thereby  in  either  of  said  districts  as  constituted  by  this  Act, 
shall  be  filled  in  the  manner  provided  by  existing  law.     The  salaries, 
pay,   fees,   and   allowances   of  the   judges,   district   attorneys,  mar- 
shals, clerks,  and  other  officers  in  said  districts,  until  changed  under 
the  provisions  of  existing  law,  shall  be  the  same,  respectively,  as  now 
fixed  by  law  for  such  officers  in  the  judicial  district  of  Kentucky  as 
heretofore  constituted.     (31  Stat.  782.) 

See  notes  to  section  5  of  this  act,  ante,  {  1354. 

LOUISIANA 

§  1356.  (Act  March  3,  1881,  c.  144,  §  7.)  Louisiana,  western  dis- 
trict ;  district  attorney  and  marshal. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  be,  and  hereby  is,  authorized  to  appoint  one 
person  as  marshal  and  one  as  district  attorney  for  the  said  west- 
ern district  of  the  United  States  within  the  State  of  Louisiana  cre- 
ated by  this  act;  and  that  the  terms  of  appointment  and  service  to- 
gether with  the  duties  and  responsibilities  of  the  said  marshal  and 
district  attorney,  respectively,  for  the  district  aforesaid  shall  be  in  all 
respects  the  same  within  their  said  district  as  the  terms  of  appoint- 
ment and  services,  the  duties,  and  responsibilities  of  the  marshal  and 
district  attorney,  respectively,  of  the  eastern  district  of  the  State  of 
Ivouisiana.     (21  Stat.  507.) 

This  section  was  part  of  an  act  to  divide  the  State  of  Louisiana  into  two 
Judicial  districts,  cited  above. 

Other  sections  of  the  act  constituting  said  districts,  and  providing  for  the 
courts  therein,  the  district  judges,  etc.,  are  omitted,  as  superseded  by  provi- 
sions of  subsequent  statutes  and  of  the  Judicial  Code. 

Provisions  for  deputy  clerks  of  court  in  the  Louisiana  districts  are  contained 
in  Jud.  Code,  §  84,  ante,  §  1060. 

MAINE 

There  shall  be  but  one  judge,  one  clerk,  one  marshal,  and  one  district  attorney 
in  the  Maine  district,  by  a  provision  in  Act  Sept.  8,  1916,  c.  475,  §  4,  ante,  $ 
1070d. 

The  marshal  for  the  district  of  Maine  was  required  to  maintain,  by  himself 
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or  by  defputy,  an  office,  in  charge  of  himself  or  deputy,  at  Bangor  and  Port- 
land, and  to  appoint  a  field  deputy,  to  have  charge  of  the  office  in  the  division 
in  which  the  marshal  does  not  himself  reside,  said  deputy,  in  the  absence  of 
the  marshal,  to  have,  in  said  division,  all  the  powers  of  the  marshal,  and, 
throughout  the  district,  all  the  powers  of  other  deputy  marshals,  said  deputy 
being  required  to  give  a  bond,  by  Act  Sept.  8,  1916,  c.  475,  I  2,  ante,  |  1070b. 
Provisions  for  deputy  clerks  in  the  Maine  district  are  contained  in  Act  Sept 
8,  1916,  c.  475,  S  2,  ante,  {  1070b. 

MABTLAND 

The  marshal  for  the  district  of  Maryland  was  required  to  appoint  a  deputy, 
to  reside  nnd  maintain  an  office  at  Cumberland,  unless  he  should  himself  reside 
there,  by  Jud.  Code,  i  86,  ante,  |  1071. 

Provision  for  a  deputy  clerk  in  the  Maryland  district  is  contained  in  Jud. 
Code,  S  86,  ante,  {  1071. 

MASSACHUSETTS 

The  marshal  for  the  district  of  Massachusetts  was  required  to  appoint  at 
least  one  deputy,  to  reside  and  maintain  an  office  at  Springfield,  by  Jud.  Code, 
{  87,  ante,  §  1072. 

Provisions  for  deputy  clerks  in  the  Massachusetts  district  are  contained  in 
Jud.  Code,  S  87,  ante.  S  1072. 

MICHIGAN 

The  marshal  for  the  western  district  of  Michigan  was  required  to  keep  an 
office  and  a  deputy  marshal  at  Marquette,  and  the  marshal  for  the  eastern 
district  was  required  to  keep  an  office  and  a  deputy  marshal  at  Bay  City,  by 
Jud.  Code,  S  88,  ante,  S  1073. 

I*rovisions  for  deputy  clerks  in  the  Michigan  districts  are  contained  in  Jud. 
Code,  S  88,  ante,  §  1073. 

MINNESOTA 

Provisions  for  deputy  clerks  in  the  Minnesota  district  are  contained  in  Jud. 
Code,  I  89,  ante,  §  1075. 

MISSISSIPPI 

The  marshal  for  each  of  the  districts  of  Mississippi  was  required  to  main- 
tain an  office  in  charge  of  himself  or  a  deputy  at  each  place  of  holding  court  in 
his  district,  by  Jud.  Code,  §  90,  as  amended,  ante,  §  1076. 

Provisions  for  deputy  clerks  in  the  Mississippi  districts  are  contained  in 
Jud.  Code,  §  90,  as  amended,  ante,  {  1076. 

MISSOURI 

The  marshal  for  each  of  the  districts  in  Missouri  was  required  to  maintain 
an  office  in  charge  of  himself  or  a  deputy  at  each  place  at  which  court  is  held 
in  his  district,  by  Jud.  Code,  §  91,  as  amended,  ante,  §  1077. 

Provisions  for  deputy  clerks  in  the  Missouri  districts  are  contained  in  Jud. 
Code,  §  91,  as  amended,  ante,  §  1077. 

MONTANA 

Provisions  relating  to  a  district  attorney,  marshal,  and  other  officers  for 
the  district  of  Montana  were  contained  in  the  act  for  the  admission  into  the 
Union  of  the  States  of  North  Dakota,  South  Dakota,  Montana,  and  Washing- 
ton.   Act  Feb.  22,  1889,  c.  ISO,  §  21,  post,  |  1358. 

NEBBASKA 

Provisions  for  deputy  clerks  in  the  Nebraska  district  are  contained  in  Jud. 
Code,  §  93,  ante,  f  1079. 

NEW  JEBSET 

The  marshal  for  the  district  of  New  Jersey  was  required  to  maintain  an 
office  in  charge  of  himself  or  a  deputy  at  Newark  and  at  Trenton,  by  Jud. 
Code,  §  96,  as  amended^  ante,  §  1082. 

Provisions  for  deputy  clerks  in  the  New  Jersey  district  are  contained  in 
Jud.  Code,  I  96,  as  amended,  ante,  §  1082. 

NEW  MEXICO 

On  the  admission  of  New  Mexico  into  the  Union,  the  State  was  constituted 
a  judicial  district,  and  a  district  attorney  and  marshal  and  clerks  of  the  courts 
therein  were  authorized,  and  provisions  were  made  as  to  their  powers  and  du- 
ties and  their  fees  and  compensation,  by  Act  June  20,  1910,  c  310.  S  13.  ante. 
§  1083.  .  •      .      — 
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^        NEW  TOBK 

§  1357.  (Act  May  12,  1900,  c.  391,  §  9.)  New  York,  northern  and 
western  districts ;  district  attorney,  marshal,  and  other  officers. 
All  other  officers  who  have  been  heretofore  appointed  for  the 
northern  district  of  New  York  as  heretofore  constituted  who  shall 
be  in  office  at  the  time  of  the  taking  effect  of  this  Act  and  who  re- 
side therein  as  hereby  constituted  shall  continue  in  office  as  officers 
of  the  district  of  their  residence  until  the  expiration  of  their  re- 
spective terms,  or  until  their  successors  are  appointed  and  quali- 
fied, and  shall  perform  the  same  duties  and  receive  the  same  salary 
and  compensation  as  heretofore. 

All  officers  not  residing  in  said  northern  district  as  hereby  con- 
stituted shall  cease  to  be  officers  of  said  northern  district  when  their 
successors,  respectively,  for  the  northern  district  as  hereby  consti- 
tuted are  duly  appointed  and  qualified.  The  office  of  marshal  and 
district  attorney  in  each  of  said  districts,  deputy  marshals  and  as- 
sistant district  attorneys,  and  all  other  officers  authorized  by  law 
and  made  necessary  by  the  creation  of  said  western  district  and  the 
provisions  of  this  Act,  and  all  vacancies  created  thereby  in  either  of 
said  districts,  shall  be  filled  in  the  manner  provided  by  existing  law. 
The  salaries,  pay,  fees,  and  allowances  of  the  judges,  district  attor- 
neys, marshals,  and  other  officers  in  said  districts,  until  changed  un- 
der the  provisions  of  existing  law,  shall  be  the  same,  respectively, 
as  now  fixed  for  such  officers  in  the  northern  district  of  New  York. 
(31  Stat.  176.) 

This  section  was  part  of  an  act,  cited  above,  to  divide  the  northern  dis- 
trict of  New  York  into  two  districts,  and  provide  for  terms  of  courts  therein 
and  the  officers  thereof,  etc. 

The  preceding  sections  established  the  western  and  northern  districts  in 
place  of  the  former  northern  district,  and  provided  for  terms* of  courts  and 
for  district  judges  and  clerks  of  the  courts  for  each  of  said  districts.  They 
are  omitted  here,  as  superseded  by  the  provisions  relating  thereto  of  the  Ju- 
dicial Code. 

The  officers  referred  to  in  this  section  as  "other  officers"  are  the  officers  for 
said  districts,  or  either  of  them,  other  than  the  clerks  of  the  courts,  who  were 
provided  for  in  the  preceding  sections. 
See  Jud.  Code,  §  97,  ante,  S  1084. 

NOBTH  CABOUNA 

Provisions  for  deputy  clerks  in  the  districts  of  North  Carolina  are  contained 
in  Jud.  Code,  S  98,  as  amended,  ante,  §  1085. 

NOBTH   DAKOTA 

§  1358.  (Act  Feb.  22,  1889,  c.  180,  §  21.)  North  Dakota,  South 
Dakota,  Montana,  and  Washington;  district  attorneys  and 
marshals;  powers,  duties,  fees,  and  compensation  of  officers. 
Each  of  said  States  shall  constitute  one  judicial  district,  the 
names  thereof  to  be  the  same  as  the  names  of  the  States,  respec- 
tively; *  *  There  shall  be  appointed  for  each  of  said  districts 
one  district  judge,  one  United  States  attorney,  and  one  United 
States  marshal.  *  *  The  marshal,  district  attorney,  and  clerks 
of  the  circuit  and  district  courts  of  each  of  said  districts,  and  all 
other  officers  and  persons  performing  duties  in  the  administration 
of  justice  therein,  shall  severally  possess  the  powers  and  perform 
the  duties  lawfully  possessed  and  required  to  be  performed  by 
similar  officers  in  other  districts  of  the  United  States;  and  shall, 
for  the  services  they  may  perform,  receive  the  fees  and  compensa- 
tion allowed  by  law  to  other  similar  officers  and  persons  performing 
similar  duties  in  the  State  of  Nebraska.    (25  Stat.  682.) 

This  section  was  part  of  the  act  for  the  admission  into  the  Union  of  the 
States   of   North   Dakota,    South   Dakota,   Montana,    and   Washington,    cited 
above. 
The  portions  of  the  section  omitted  here,  relating  to  the  terms  of  the  courts 
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for  each  district,  the  salaries  of  the  district  judges,  and  the  powers,  jurisdic- 
tion, and  duties  of  the  courts  and  the  judges  thereof,  etc.,  were  superseded 
hy  provisions  of  subsequent  statutes  and  of  tne  Judicial  Code. 

The  words  at  the  beginning  of  the  section,  "Each  of  said  States"  refer  to 
the  States  of  North  Dakota,  South  Dakota,  Montana,  and  Washington,  men- 
tioned in  the  title  and  preceding  sections  of  the  act. 

The  State  of  Washington  was  divided  into  two  districts  by  Jud.  Code,  {  112, 
ante,  §  1103. 

The  district  attorney,  marshal,  clerks,  and  other  officers  in  the  district  of 
North  Dakota,  were  to  receive  the  fees  and  compensation  allowed  to  similar 
officers,  etc.,  performing  similar  duties  in  the  State  of  Oregon,  by  Act  Feb. 
4,  1895,  c.  55,  §  2,  post,  S  1359. 

Annual  salaries  were  provided  for  district  attorneys  and  marshals,  for  their 
official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act  May 
28.  1894,  c.  252,  §§  6,  7,  9,  post,  §|  1418,  1419,  1421. 

Provisions  for  deputy  clerks  in  the  district  of  North  Dakota  are  contained  in 
Jud.  Code,  S  99,  as  amended,  ante,  |  1086. 

§  1359.  (Act  Feb.  4,  1895,  c.  55,  §  2.)  North  Dakota;  district  at- 
torney, marshal,  clerks,  and  other  officers,  etc. ;  fees  and  com- 
pensation. 

The  marshal,  district  attorney,  and  clerks  of  the  circuit  and  dis- 
trict courts  of  said  district,  and  all  other  officers  and  persons  per- 
forming duties  in  the  administration  of  justice  therein,  shall,  for 
the  services  they  may  perform,  receive  the  fees  and  compensation 
allowed  by  law  to  other  similar  officers  and  persons  performing  sim- 
ilar duties  in  the  State  of  Oregon.    (28  Stat.  642.) 

This  section  was  part  of  an  act,  cited  above,  which,  by  section  1  thereof, 
amended  Act  April  26,  1890,  c.  161,  as  to  the  terms  of  the  courts  for  the  dis- 
trict of  North  Dakota. 

Before  this  act,  the  fees  and  compensation  of  the  officers,  etc.,  mentioned 
were  the  same  as  were  allowed  to  similar  officers,  etc.,  in  the  State  of  Ne- 
braska, by  a  provision  of  Act  Feb.  22,  1895,  c.  55,  {  21,  ante,  §  1358. 

Annual  salaries  were  provided  for  the  district  attorneys  and  marshals,  for 
their  official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act 
May  28,  1896.  c.  252,  §§  6,  7,  9,  post,  f§  1418,  1419,  1421. 

OKLAHOICA 

§  1360.  (Act  June  16,  1906,  c.  3335,  §  13.)  Oklahoma,  eastern  and 
western  districts;  district  attorney  and  marshal;  powers,  du- 
ties, fees,  and  compensation  of  officers. 
Said  State  when  admitted  as  aforesaid  shall  constitute  two  judi- 
cial districts,  to  be  known  as  the  eastern  district  of  Oklahoma  and 
the  western  district  of  Oklahoma ;  *  *  There  shall  be  appointed 
for  each  of  said  districts  one  district  judge,  one  United  States  at- 
torney, and  one  United  States  marshal.  *  *  The  marshal,  dis- 
trict attorney,  and  clerk  of  each  of  the  circuit  and  district  courts  of 
said  districts,  and  all  other  officers  and  persons  performing  duties 
in  the  administration  of  justice  therein,  shall  severally  possess  the 
powers  and  perform  the  duties  lawfully  required  to  be  performed 
by  similar  officers  in  other  districts  of  the  United  States,  and  shall, 
for  the  services  they  may  perform,  receive  the  fees  and  compensa- 
tion now  allowed  by  law  to  officers  performing  similar  services  for 
the  United  States  in  other  districts  of  the  United  States.  (34  Stat. 
275.) 

This  section  was  part  of  the  act  for  the  admission  into  the  union  of  the 
State  of  Oklahoma,  cited  above. 

The  portions  of  the  section  omitted  here,  relating  to  the  territory  constitut- 
ing each  district,  the  terms  of  the  courts,  the  clerks  of  the  courts,  and  the  pow- 
ers, jurisdiction,  and  duties  of  the  courts  and  the  judges  thereof,  were  su- 
perseded by  the  provisions  of  the  Judicial  Code,  chiefly  by  section  101  thereof, 
ante,  §  1088. 

The  words  at  the  beginning  of  the  section  "Said  State,''  refer  to  the  State  of 
Oklahoma,  mentioned  in  the  title  and  preceding  sections  of  the  act. 

The  salaries  of  the  district  attorneys  and  marshals  for  each  district  were 
fixed  at  $4,000  each,  by  Act  March  3,  1909,  c.  269,  §  21,  post,  |  1444. 

Provisions  for  deputy  clerks  in  the  districts  of  Oklahoma  are  contained  in 
Jud.  Ck>de.  §  101,  ante,  {  1088. 
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OBEOON 

The  marshal  for  the  district  of  Oregon  was  required  to  appoint  at  least  one 
deputy  at  Pendleton  and  at  Medford,  to  reside  and  maintain  an  office  at  each 
of  said  places,  by  Jud.  Code,  §  102,  ante,  §  1089. 

Provisions  for  deputy  clerks  in  the  district  of  Oregon  are  contained  in  Jud. 
Code,  §  102,  ante,  §  1080. 

PENNSYLVANIA 

§  1361.  (Act  March  2,  1901,  c.  801,  §  3.)  Pennsylvania,  middle 
district;  district  attorney,  marshal,  and  clerks;  appointment. 
The  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  for  said  middle  district  a  district  judge,  a  marshal, 
and  district  attorney;  and  clerks  for  the  said  circuit  and  district 
courts  shall  be  appointed  in  the  same  manner  as  is  now  provided 
by  law  with  regard  to  such  officers  in  the  western  district  of  Penn- 
sylvania.   (31  Stat.  881.) 

This  section  and  the  section  next  followingr  were  part  of  an  act  to  create  a 
new  district  in  Pennsylyania,  to  be  called  the  middle  district,  cited  above. 

The  words  of  the  section,  "said  middle  district,**  refer  to  the  middle  dis- 
trict of  Pennsylvania,  established  by  the  preceding  sections  of  the  act. 

Further  provisions  as  to  the  powers  and  duties  of  officers  mentioned  in  this 
section,  and  their  fees,  compensation,  etc.,  were  made  by  section  5  of  this  act, 
post,  S  1362. 

The  marshal  for  the  western  district  of  Pennsylvania  was  to  maintain,  by 
himself  or  a  deputy,  an  office  at  Erie,  by  Jud.  Code,  |  103,  as  amended,  ante, 
S  1090. 

Provisions  for  deputy  clerks  in  the  districts  of  Pennsylvania  are  contained 
in  Jud.  Code,  §  103,  as  amended,  ante,  §  1090. 

§  1362.  (Act  March  2,  1901,  c.  801,  §  5.)     Pennsylvania,  middle 
district;   district  attorney,  marshal,  and  clerks;   fees,  compen* 
sation,  etc. 
The  district  judge  of  the  said  middle  district  shall  receive  the 
same  compensation  as  is  now  by  law  provided  for  the  district  judge 
of  the  western  district  of  Pennsylvania;   and  the  marshal,  district 
attorney,  and  clerks  of  the  circuit  and  district  courts  shall  severally 
possess  the  powers  and  perform  the  duties  lawfully  possessed  and 
performed  by  the  like  officers  in  the  said  western  district,  and  shall 
be,  respectively,  entitled  to  like  fees,  compensation,  and  emolu- 
ments.   (31  Stat.  881.) 

See  notes  to  section  3  of  this  act,  ante,  §  1361. 

A  further  provision  at  the  end  of  this  section  for  payment  of  the  salaries 
prescribed  "until  otherwise  provided  by  law,  out  of  money  not  otherwise  ap- 
propriated," is  omitted  here,  as  temporary  merely. 

The  provision  of  this  section  relating  to  the  compensation  of  the  district 
Judge  was  superseded  by  the  provisions  of  subsequent  statutes  and  of  the  Ju- 
dicial Ck)de,  §  2,  ante,  §  969. 

SOUTH  CABOLINA 

§  1362a.  (Act  March  3,  1915,  c.  100,  §  3.)  South  Carolina,  eastern 
and  western  districts;  district  attorneys. 
There  shall  be  a  district  attorney  for  the  eastern  district  of  South 
Carolina  and  a  district  attorney  for  the  western  district  of  South 
Carolina,  who  shall  be  appointed  as  district  attorneys  are  appointed 
in  other  judicial  districts  of  the  United  States.  The  district  attor- 
ney for  the  eastern  district  of  South  Carolina  and  the  district  at- 
torney for  the  western  district  of  South  Carolina  shall  each  receive  an 
annual  salary  of  $4,500.  The  present  district  attorney,  who  is  a 
resident  of  the  eastern  district  of  South  Carolina,  is  hereby  assign- 
ed to  said  eastern  district  as  the  district  attorney  thereof.  (38  Stat. 
961.) 

This  section,  and  the  section  next  following,  were  S8  3  and  4  of  an  act  en- 
titled "An  Act  to  provide  for  the  appointment  of  a  district  judge,  district 
attorney,  and  marshal  for  the  western  district  of  South  Carolina,  and  for  other 
purposes,"  approved  March  3,  1915,  cited  above.     Sections  1  and  2  of  said 

(2205) 


§  1362a  THE  JUDICIARY  (Tit  13 

act  are  set  forth  ante,  §§  968e,  96S£.    Section  6  of  said  act,  as  amended,  is  set 
forth  ante,  §  1002a. 

Provision  for  deputy  clerks  in  the  districts  of  South  Carolina  are  contained 
in  Jud.  Code,  §  105,  as  amended,  ante,  {  1092,  and  Act  March  3,  1915,  c  100, 
§  &,  as  amended,  ante,  i  1092a. 

§  1362b.  (Act  March  3,  1915,  c.  100,  §  4.)  South  Carolina,  east- 
ern and  western  districts ;  marshals. 
There  shall  be  a  marshal  for  the  eastern  district  of  South  Caro- 
lina and  a  marshal  for  the  western  district  of  South  Carolina,  who 
shall  be  appointed  as  marshals  are  appointed  in  other  judicial  dis- 
tricts of  the  United  States.  The  marshal  for  the  eastern  district  of 
South  Carolina  and  the  marshal  for  the  western  district  of  South 
Carolina  shall  each  receive  an  annual  salary  of  $4,500.  The  present 
marshal,  who  is  a  resident  of  the  eastern  district  of  South  Carolina, 
is  hereby  assigned  to  said  eastern  district  as  the  marshal  thereof.  (38 
Stat.  961.) 

See  notes  to  §  1362a,  ante. 

SOUTH  DAKOTA 

Provisions  relating  to  a  district  attorney,  marshal,  and  other  officers  for  the 
district  of  South  Dakota  were  contained  in  the  act  for  the  admission  into  the 
Union  of  the  States  of  North  Dakota,  South  Dakota,  Montana,  and  Wash- 
ington, Act  Feb.  22,  1889,  c.  180.  S  21,  ante,  |  1358. 

Provisions  for  deputy  clerks  in  the  district  of  South  Dakota  are  contained  in 
Jud.  Code,  §  106,  ante,  §  1093. 

TENNESSEE 

The  marshal  for  the  western  district  of  Tennessee  was  required  to  appoint  a 
deputy,  to  reside  at  Jackson,  and  the  marshal  for  the  eastern  district  a  deputy, 
to  reside  at  Chattanooga,  by  Jud.  Code,  §  107,  as  amended,  ante,  §  1094. 

Provisions  for  deputy  clerks  in  the  districts  of  Tennessee  are  contained  in 
Jud.  Code,  §  107,  as  amended,  ante,  §  1094. 

TEXAS 

§  1363.  (Act  Feb.  24,  1879,  c.  97,  §  8.)  Texas,  northern  district; 
district  attorney  and  marshal. 
There  shall  be  appointed  one  person  as  district  attorney  and  one 
person  as  marshal  for  said  northern  district  [of  Texas],  whose 
terms  of  appointment  and  services,  as  well  as  duties  and  emoluments, 
shall  be  the  same  with  those  respectively  appertaining  to  the  said 
offices  in  the  said  eastern  and  western  districts  of  Texas;  and  said 
marshal  shall  give  the  same  bond  that  other  marshals  are  required 
to  give,  to  be  approved  and  recorded  as  now  directed  by  law.  (20 
Stat.  320.) 

This  section  was  part  of  an  act  to  create  the  northern  district  of  Texas, 
cited  above. 

Further  provisions  at  the  end  of  the  section  for  continuing  in  office  the  dis- 
trict attorneys  and  marshals  and  the  clerks  of  the  district  courts  for  the  east- 
ern and  western  districts  are  omitted  here,  as  temporary  merely. 

The  words  of  the  section,  "said  northern  district,"  refer  to  the  northern  dis- 
trict of  Texas,  established  by  preceding  sections  of  the  act. 

Subsequent  provisions  as  to  district  attorneys  and  marshals  for  the  tout 
districts  into  which  the  state  was  divided  were  contained  in  Act  March  11, 
1902,  c.  183,  §§  4-6,  post,  §§  1364-1366. 

Provisions  for  deputy  clerks  in  the  districts  of  Texas  are  contained  in  Jud. 
Code,  S  108,  ante,  §  1095. 

§  1364.  (Act  March  11,  1902,  c.  183,  §  4.)     Texas,  southern  dis- 
trict;  marshal. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a  marshal  for  the  southern 
judicial  district  of  Texas  as  hereby  constituted,  who  shall  within 
his  jurisdiction  possess  and  exercise  all  the  powers  conferred  by 
existing  law  upon  the  marshals  of  the  United  States.    (32  Stat  66.) 
This  section  and  the  three  sections  next  following  were  part  of  an  act  to 
divide  the  State  of  Texas  into  four  judicial  districts,  cited  above. 
A  preceding  provision  of  this  section,  continuing  the  marshals  of  the  north- 
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ern,  eastern,  and  western  districts,  as  previously  constituted,  as  marshals  of 
said  districts,  respectively,  as  constituted  by  this  act,  is  omitted  here,  as  tem- 
porary merely. 

Section  3  of  this  act  contained  provisions  similar  in  their  nature,  relating; 
to  the  clerl£B  of  the  courts  for  the  several  districts,  which,  so  far  as  they  were 
not  temporary  merely,  were  superseded  by  the  provisions  of  the  Judicial  Code. 

§  1365.  (Act  March  11,  1902,  c.  183,  §  5.)  Texas;  district  attorney 
for  eastern  district. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a  district  attorney  for  said 
eastern  judicial  district  of  Texas  as  hereby  constituted,  who  within 
his  jurisdiction  shall  possess  and  exercise  all  the  power  conferred 
by  existing  law  upon  the  district  attorneys  of  the  United  States. 
(32  Stat.  66.) 

See  notes  to  section  4  of  this  act,  ante,  §  1364. 

Preceding  provisions  of  this  section,  continuing  the  district  attorneys  for  the 
northern  and  western  districts,  as  previously  constituted,  as  district  attor- 
neys of  said  districts,  respectively,  as  constituted  by  this  act,  and  continuing 
the  district  attorney  for  the  eastern  judicial  district  as  district  attorney  for 
the  southern  district,  as  constituted  by  this  act,  are  omitted  here,  as  tempo- 
rary merely. 

§  1366.  (Act  March  11,  1902,  c.  183,  §  6.)  Texas;  district  attor- 
ney, marshal,  and  other  officers  in  each  district;  appointment, 
and  salaries,  fees,  etc. 
The  office  of  judge,  marshal,  and  district  attorney  in  each  of  said 
judicial  districts,  deputy  marshals  and  assistant  district  attorneys, 
and  all  other  officers  authorized  by  law  and  made  necessary  by  the 
division  of  the  State  of  Texas  into  four  judicial  districts  and  by 
the  provisions  of  this  Act,  and  all  vacancies  created  by  said  division, 
in  either  of  said  districts,  as  constituted  by  this  Act  or  hereafter 
occurring,  shall  be  filled  in  the  manner  provided  by  existing  law. 
The  salaries,  pay,  fees,  and  allowances  of  the  judges,  district  attor- 
neys, marshals,  clerks,  and  other  officers  in  said  districts,  until 
changed  under  the  provisions  of  existing  law,  shall  be  the  same, 
respectively,  as  now  fixed  by  law  for  such  officers  in  the  said  judi- 
cial districts  of  Texas  as  heretofore  constituted,  except  as  herein 
provided.     (32  Stat.  66.) 

See  notes  to  section  4  of  this  act,  ante,  §  1364. 

The  compensation  of  the  district  attorney  and  marshal  for  the  southern  dis- 
trict was  to  be  a  salary  of  $3,500  per  annum  to  each,  by  section  15  of  this 
act,  post,  §  1367.  But  each  district  attorney  and  marshal  of  any  Texas  dis- 
trict is  to  receive  as  salary  $4,000  per  annum,  by  Act  June  25,  1910,  c.  397, 
post,  §  1445. 

§  1367.  (Act  March  11,  1902,  c.  183,  §  15.)     Texas,  southern  dis; 

trict;  district  attorney  and  marshal;  salaries  and  bonds. 
The  marshal  and  district  attorney  for  the  southern  judicial  dis- 
trict of  the  State  of  Texas  created  and  appointed  under  the  provi- 
sions shall  each  receive  a  compensation  or  salary  of  three  thousand 
five  hundred  dollars  per  annum,  payable  as  the  marshals  and  dis- 
trict attorneys  in  the  other  districts  are  paid  under  the  provisions 
of  existing  law,  and  the  marshals  and  their  deputies  shall  give  the 
bond  required  of  marshals  and  deputy  marshals  under  the  provi- 
sions of  existing  law.    (32  Stat.  69.) 

See  notes  to  section  4  of  this  act,  ante,  |  1364. 

Each  district  attorney  and  marshal  of  any  Texas  district  is  to  receive  as 
salary  $4,000  per  annum,  by  Act  June  25,  1910,  c.  397,  post,  §  1445. 

UTAH 

§  1368.  (Act  July  16,  1894,  c.  138,  §  14.)     Utah;   district  attorney 
and  marshal. 
The  state  of  Utah  shall  constitute  one  judicial  district  which 
shall  be  called  the  district  of  Utah.    *    *    There  shall  be  appointed 
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for  said  district  one  district  judge,  one  United  States  attorney,  and 
one  United  States  marshal.    (28  Stat.  110.) 

This  section  was  part  of  the  act  for  the  admission  into  the  Union  of  the 
State  of  Utah,  cited  above. 

The  portions  of  the  section  omitted  here,  relating  to  the  terms  of  the  courts 
for  the  district,  the  salary  of  the  district  judge,  the  clerks  of  the  courts,  etc, 
were  superseded  by  provisions  of  subsequent  statutes  and  of  the  Judicial  Code. 

Further  provisions  as  to  the  powers,  duties,  fees,  and  compensation  of  the 
district  attorney,  marshal,  clerks,  and  other  officers  of  the  district  were  con- 
tained in  section  16  of  the  act,  post,  |  1369. 

Provisions  for  deputy  clerks  in  the  Utah  district  are  contained  in  Jud.  Code, 
I  109..  ante,  §  1100. 

§  1369.  (Act  July  16,  1894,  c.  138,  §  16.)     Utah;   district  attorney, 

marshal,  clerks,  and  other  officers;   powers,  duties,  fees,  and 

compensation. 
The  marshal,  district  attorney,  and  clerks  of  the  circuit  and  dis- 
trict courts  of  the  said  district  of  Utah,  and  all  other  officers  and 
other  persons  performing  duty  in  the  administration  of  justice 
therein,  shall  severally  possess  the  powers  and  perform  the  duties 
lawfully  possessed  and  required  to  be  performed  by  similar  officers 
in  other  districts  of  the  United  States,  and  shall,  for  the  services 
they  may  perform,  receive  the  same  fees  and  compensation  allowed 
by  law  to  other  similar  officers  and  persons  performing  similar  du- 
ties*   (28  Stat.  111.) 

See  notes  to  section  14  of  this  act,  ante,  §  1368. 

Annual  salaries  were  provided  for  district  attorneys  and  marshals,  for 
their  official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act 
May  28,  1896,  c.  252,  §§  6,  7,  9,  post,  §§  1418.  1419,  1421. 

VIBOINIA 

Provisions  for  deputy  clerks  in  the  districts  of  Virginia  are  contained  in 
Jud.  Code,  §  111,  ante,  |  1102. 

WASHINGTON 

§  1370.  (Act  March  2,  1905,  c.  1305,  §  4.)  Washington,  eastern 
district ;  district  attorney  and  marshal. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a  marshal  and  district  attorney 
for  the  said  eastern  judicial  district  of  Washington  as  hereby  con- 
stituted, who  shall,  within  their  respective  jurisdictions,  possess 
and  exercise  all  the  powers  conferred  by  existing  law  upon  the  mar- 
shals and  district  attorneys  of  the  United  States,  respectively.  (33 
Stat.  824.) 

This  section  and  the  section  next  following  were  part  of  an  act  to  divide 
Washington  into  two  judicial  districts,  cited  above. 

Other  sections  of  this  act,  continuing  the  district  judge  and  the  clerks  of 
the  courts  for  the  district  of  Washington  as  district  judge  and  clerks  for  the 
western  district,  and  also  continuing  the  district  attorney,  marshal,  and  other 
officers  resident  in  said  western  district  as  such  officers  in  such  district,  and 
providing  for  the  appointment,  etc.,  of  a  district  judge  for  the  eastern  dis- 
trict, etc.,  are  omitted  here,  as  temporary  only,  or  as  superseded  by  the  pro- 
visions of  subsequent  statutes  and  of  the  Judicial  Code. 

Previous  provisions  relating  to  a  district  attorney,  marshal,  and  other  officers 
for  the  district  of  Washington,  as  constituted  before  this  act,  were  contained 
in  the  act  for  the  admission  into  the  Union  of  the  States  of  North  Dakota, 
South  Dakota,  Montana,  and  Washington,  Act  Feb.  22,  18S9,  c  ISO,  §  21, 
ante,  fi  1358. 

Provisions  for  deputy  clerks  in  the  districts  of  Washington  are  contained  in 
Jud.  Code,  {  112,  ante,  §  1103. 

§  1371.  (Act  March  2,  1905,  c.  1305,  §  6.)     Washington;   district 
attorney,  marshal,  and  other  officers  for  each  district;  appoint- 
ment, salaries,  fees,  etc. 
The  office  of  marshal  and  district  attorney  in  each  of  said  dis- 
tricts, deputy  marshals  and  assistant  district   attorneys,  and  all 
other  offices  authorized  by  law  and  made  necessary  by  Uie  creation 
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of  said  two  districts  and  the  provisions  of  this  Act,  and  all  vacan- 
cies created  thereby  in  either  of  said  districts  as  constituted  by  this 
Act,  shall  be  filled  in  the  manner  provided  by  law.  The  salaries, 
pay,  fees  and  allowances  of  the  judges,  district  attorneys,  marshals, 
and  other  officers  in  said  districts,  except  clerks,  until  changed  by 
law,  shall  be  the  same,  respectively,  as  now  fixed  by  law  for  such 
officers  in  the  judicial  district  of  Washingfton  as  heretofore  consti- 
tuted, and  the  clerks  for  said  districts  shall  receive  the  same  fees 
and  emoluments  as  are  now  prescribed  by  law  for  the  clerks  of 
the  circuit  and  district  courts  of  the  northern  district  of  California. 
(33  Stat.  824.) 

See  notes  to  section  4  of  this  act,  ante,  §  1370. 

The  words  of  the  section,  "said  districts,"  refer  to  the  eastern  and  wefltem 
districts  of  Washington  into  which  the  state  was  divided  by  the  preceding  sec- 
tions of  the  act. 

The  clerks  of  the  district  courts  in  California  were  authorized  to  charge  and 
recelTe  double  fees  by  R.  S.  §  840,  ante,  {  1405,  which  said  section  was  made 
applicable  to  clerks  of  the  district  courts  in  Washington  by  this  section.  But 
said  provision  was  repealed  by  a  provision  in  Act  Aug.  1,  1914,  c.  223,  |  1, 
post,  i  1406a. 

WEST  yntoiNiA 

§  1372.  (Act  Jan.  22,  1901,  c.  105,  §  4.)  West  Virginia,  northern 
district;  district  attorney,  marshal,  and  other  of&cers. 
The  President  of  the  United  States,  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  a  marshal  and  district  attor- 
ney for  the  northern  judicial  district  of  West  Virginia  as  hereby 
constituted,  who  shall,  within  their  respective  jurisdictions,  pos- 
sess and  exercise  all  the  powers  conferred  by  existing  law  upon 
the  marshals  and  district  attorneys  of  the  United  States,  respec- 
tively.   (31  Stat.  736.) 

This  section  and  the  section  next  following  were  part  of  an  act  to  divide 
West  Virginia  into  two  judicial  districts,  cited  above. 

A  further  provision  of  this  section,  continuing  other  officers  residing  in  said 
northern  district  as  such  officers  in  such  district,  are  omitted  here,  as  tempo- 
rary only. 

Other  sections  of  this  act,  continuing  the  district  judge  and  the  clerks  of  the 
courts  for  the  district  of  West  Virginia  as  district  judge  and  clerks  for  the 
northern  district,  and  also  providing  for  the  appointment,  etc.,  of  a  district 
judge  for  the  southern  district,  and  continuing  the  district  attorney  and  mar- 
shal of  the  district  of  West  Virginia  as  district  attorney  and  marshal  of  the 
southern  district,  and  all  other  officers  resident  within  said  southern  district 
as  such  officers  for  such  district,  and  authorizing  the  appointment  of  a  clerk 
of  the  courts  for  the  southern  district  under  the  provisions  of  existing  law, 
are  omitted  here,  as  temporary  only,  or  as  superseded  by  the  provisions  of 
subsequent  statutes  and  of  the  Judicial  Code. 

§  1373.  (Act  Jan.  22,  1901,  c.  105,  §  7.)     West  Virginia;   salaries, 
fees,  etc.,  of  district  attorney,  marshal,  and  other  officers  in 
each  district. 
The  salaries,  pay,  fees,  and  allowances  of  the  judges,  district  at- 
torneys, marshals,  clerks,  and  other  officers  in  said  districts,  un- 
til changed  under  the  provisions  of  existing  law,  shall  be  the  same, 
respectively,  as  now  fixed  by  law  for  such  officers  in  the  judicial 
district  of  West  Virginia  as  heretofore  constituted.     (31  Stat.  737.) 
See  notes  to  section  4  of  this  act,  ante,  §  1372. 

WISCONSIN 

The  marshal  for  the  western  district  of  Wisconsin  was  required  to  appoint 
a  deputy,  to  reside  and  keep  his  office  at  Superior,  by  Jud.  Code,  §  114,  ante, 
§  1105. 

Provisions  for  deputy  clerks  in  the  districts  of  Wisconsin  are  contained  in 
Jud.  Code,  !  114,  ante,  §  1105. 

WTOUINa 

§  1374.  (Act  July  10,  1890,  c.  664,  §  16.)     Wyoming;   district  at- 
torney, marshal,  and  other  officers;   powers,  duties,  fees,  and 
compensation. 
The  said  state,  when  admitted  as  aforesaid,  shall  constitute  a  ju- 
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dicial  district,  the  name  thereof  to  be  the  same  as  the  name  of  the 
State;  *  *  There  shall  be  appointed  for  said  district  one  dis- 
trict judge,  one  United  States  attorney,  and  one  United  States 
marshal. 

The  marshal,  district  attorney,  and  clerks  of  the  circuit  and  dis- 
trict courts  of  said  district,  and  all  other  officers  and  persons  per- 
forming duties  in  the  administration  of  justice  therein,  shall  sev- 
erally possess  the  powers  and  perform  the  duties  lawfully  pos- 
sessed and  required  to  be  performed  by  similar  officers  in  other 
districts  of  the  United  States ;  and  shall,  for  the  services  they  may 
perform,  receive  the  fees  and  compensation  allowed  by  law  to  oth- 
er similar  officers  and  pefsons  performing  similar  duties  in  the 
State  of  Oregon.     (26  Stat.  225.) 

This  section  was  part  of  the  act  for  the  admissioii  into  the  Union  of  the 
State  of  Wyoming,  cited  above. 

The  portions  of  the  section  omitted  here,  relating  to  the  terms  of  the  courts 

for  the  district,  the  salary  of  the  district  judge,  the  clerks  of  the  courts,  etc, 

were  superseded  by  provisions  of  subsequent  statutes  and  of  the  Judicial  Code. 

The  words  at  the  beginning  of  the  section,  '*The  said  State,"  refer  to  the 

State  of  Wyoming,  mentioned  in  the  title  and  preceding  sections  of  the  act. 

A^tnual  salaries  were  provided  for  district  attorneys  and  marshals  for  their 
official  services,  in  lieu  of  the  compensation  previously  allowed,  by  Act  May 
28,  1896,  c.  252,  §{  6,  7,  9,  post,  §§  1418,  1419,  1421. 

The  marshal  for  the  district  of  Wyoming  was  required  to  appoint  at  least 
one  deputy,  to  reside  at  Evanston,  and  one  to  reside  at  Lander,  unless  he 
himself  shall  reside  there,  and  to  maintain  an  office  at  each  of  said  places,  by 
Jud.  Code,  §  115,  ante,  §  1106.  Said  marshal  was  also  given  authority  to 
appoint  one  or  more  deputies  for  the  Yellowstone  National  Park,  said  deputies 
to  reside  in  said  park,  by  said  Jud.  Code,  §  115. 

Provisions  for  deputy  clerks  in  the  Wyoming  district  are  contained  in  Jud. 
Code,  i  115,  ante,  |  1106. 


CHAPTER  FIFTEEN 
Juries 

(R.  S.  §§  800-822.    Repealed.) 

This  chapter  of  the  Revised  Statutes  included  sections  800-822  thereof. 
The  provisions  contained  therein  were  incorporated  in  the  Judicial  Code,  chief- 
ly in  chapter  12  thereof,  ante,  §§  1252-1265,  and  were  expressly  repealed  by 
section  297  of  said  Code,  ante,  |  1274. 

K.  S.  §  801,  had  been  repealed  previously  by  Act  June  30,  1879,  c.  52,  f  2, 
21  Stat.  43. 

R.  S.  §§  820,  821,  had  been  repealed  previously  by  Act  June  30,  1879,  c  62, 
§  2,  21  Stat.  43,  and  by  Act  May  13,  1884,  c.  46,  §  4,  23  Stat.  21. 

The  provisions  of  Act  June  30,  1879,  c.  52,  §  2,  relating  to  the  drawing,  aerr- 
ice,  and  qualifications  of  jurors,  were  incorporated  also  in  said  Judicial  Code, 
in  said  chapter  12  thereof,  and  were  superseded  thereby,  although  they  were 
not  included  among  the  acts  and  parts  of  acts  specifically  repealed  by  section 
297  of  said  Code. 

Act  Aug.  8,  1888,  c.  785,  25  Stat.  386,  amending  said  Act  June  30,  1879,  c. 
52,  §  2,  so  that  circuit  courts  and  district  courts  might  use  interchangeably 
jurors  in  either  court,  was  rendered  inoperative  by  the  abolition  of  the  circuit 
courts  by  section  289  of  said  Judicial  Code,  ante,  §  1266. 

Act  March  22,  1882,  c.  47,  §  5,  22  Stat.  31,  relating  to  challenges  to  jurors 
in  prosecutions  for  bigamy,  polygamy,  etc.,  was  incorporated  in  said  Judicial 
Code,  in  section  288  thereof,  ante,  §  1265,  and  was  repealed  by  section  297  of 
said  Code,  ante,  S  1274. 
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CHAPTER  SIXTEEN 
Fees  and  Compensation  of  Officers 


Sec 

1375.  Fees  to  be  taxed. 

1376.  ("osts  and  fees  in  circuit  courts  of 

appeals. 

1377.  Tables  of  fees  in  circuit  courts  of 

appeals;  revision  by  Supreme 
Court. 

FEES  OF  ATTORNEYS,  SOIJOIT- 
ORS  AND  PROCTORS 

1378.  Attorneys,    solicitors,    and    proc- 

tors. 

1379.  Fees  of  district  attorneys  in  rev- 

enue cases,  and  in  suits  on  offi- 
cial bonds. 

1380.  Fees    of    district    attorneys    on 

bonds,  when  not  allowed. 

1381.  Fees  of  district  attorneys  for  de- 

fense of  revenue  officers. 

1382.  Fees  of  district  attorneys  in  cas- 

es in  which  the  United  States 
is  not  a  party. 

CLERKS'  FEES 

1383.  Clerks*  fees;    clerks*  books  to  be 

open  to  inspection. 

1384.  Fee  on  admission  of  attorney. 

1385.  Attendance  on  rule-days. 

MARSHALS'  FEES 

'1386.  Marshals'  fees. 

1387.  What  fees  to  be  paid  to  marshals. 

1388.  Fees  on   warrants   for  arrest   of 

persons  under  recognizance;  per 
diem  compensation  for  attend- 
ance at  court. 

1389.  Fees  on  warrants  in  prosecutions 

under  internal  revenue  laws. 

1390.  Mileage  or  travel  expenses  of  at- 

torneys, marshals,  or  clerks,  not 
allowed  for  travel  not  actually 
and  necessarily  performed. 

1391.  Mileage  for   execution   or   return 

of  writs. 

1392.  Mileage  not  allowed  on  writ  not 

executed  or  where  travel  was 
without  cost. 

1393.  Marshal  of  the  Supreme  Court  of 

the  United  States. 

RETURNS  OF  FEES.  EMOLU- 
MENTS, AND  EXPENSES,  AND 
COMPENSATION  AND  AC- 
COUNTS OF  OFFICERS 

1394.  Semi-annual    returns   of   fees   by 

district  attorneys,  marshals,  and 
clerks. 

1395.  What  to  be  included  in  the  semi- 

annual returns  of  district  attor- 
neys and  marshals. 

1896.  Returns  and  accounts  of  district 
attorney  for  District  of  Colum- 
bia. 

1397.  Fees  not  earned  or  due  not  to  be 
returned  or  allowed. 


Sec. 

1398.  Semi-annual  returns   of  fees   by 

clerks. 
1899.  Reports  and   accounts  by  clerks 

for  moneys  received;  dockets  for 

recording  moneys  received  and 

fees  and  emoluments. 

1400.  Annual  returns  of  fees  by  clerks 

of  circuit  courts  of  appeals. 

1401.  Annual  returns  of  fees  by  clerk 

of  Supreme  Court. 

1402.  Compensation    of    district    attor- 

ney. 

1403.  District  attorney  and  marshal  in 

Oregon  and  Nevada. 

1404.  Compensation  retained  by  a  clerk. 

1405.  Clerks  in  California,  Oregon,  and 

Nevada. 

1406.  Clerks  in  Montana. 

1406a.  Clerks  and  marshals  in  Oregon, 
Montana,  and  Washington. 

1407.  Clerk  in  northern  district  of  Illi- 

nois. 

1408.  Compensation  of  deputy  clerks. 

1409.  Salaries     of     clerks     of     circuit 

courts  of  appeals. 

1410.  Compensation    of    criers,    clerks, 

bailiffs,  and  messengers  of  cir- 
cuit courts  of  appeals. 

1411.  Compensation    retained    by   clerk 

of  Supreme  Court;  payment  of 
surplus  fees  into  the  treasury. 

1412.  Additional  compensation  in  prize 

causes. 

1413.  Allowances  for   each   year  made 

from  the  fees  thereof. 

1414.  Payment  of  surplus  fees  into  the 

Treasury. 

1415.  Auditing   of  accounts  of  district 

attorneys,  etc.,  in  Department 
of  Justice. 

1416.  Accounts    of    district    attorneys, 

clerks,  marshals,  and  commis- 
sioners, to  be  certified  to  by  dis- 
trict judge;  extraordinary  ex- 
penses of  ministerial  officers. 

1417.  Accounts    of    district    attorneys, 

clerks,  marshals,  and  commis- 
sioners ;  proof,  and  Approval  by 
court;  transmission  to  and  re- 
vision by  accounting  officers  of 
Treasury  Department 

SALARIES    AND    EXPENSES    OF 

DISTRICT  ATTORNEY 

AND  MARSHALS 

1418.  District   attorneys   and   marshals 

to  be  paid  salaries;  fees  to  be 
covered  into  the  treasury. 

1419.  Salaries  of  district  attorneys. 

1420.  Assistant  district  attorneys;    ex- 

penses of  district  attorney  and 
assistants;    official  residence. 

1421.  Salaries  of  marshals. 

1422.  Marshals*     office     deputies     and 

derka;  expenses  of  deputies. 
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1423.  Marshals'  field  deputies;    expens- 

es of  deputies. 

1424.  Expenses    of    marshals;     official 

residence. 
1426.  Expense  accounts  of  district  at- 
torneys and  their  assistants, 
and  of  marshals  and  their  depu- 
ties; returns  of  marshals;  dou- 
ble compensation  of  deputy 
marshals  forbidden. 

1426.  Office  expenses  of  district  attor- 

neys and  marshals. 

1427.  Clerical  assistance  to  district  at- 

torneys. 

1428.  Time  of  payment  of  salaries. 

1429.  Costs  not  affected  by   provisions 

of  preceding  sections. 

1430.  Demanding    or    receiying    illegal 

fees;  failure  to  account  for  or 
pay  over  fees. 

1431.  Repeal;     provisions    of    certain 

sections  of  act  not  to  apply  to 
Alaska,  or  to  offices  of  certain 
district  attorneys. 

1432.  Traveling  expenses  of  district  at- 

torneys and  their  assistants; 
accounts  therefor,  and  allow- 
ance and  payment  thereof. 

1433.  Marshals  and  chief  deputy  mar- 

shals authorized  to  administer 
oaths  to  deputies  and  others 
presenting  accounts. 

1434.  Limitation   of    compensation    not 

to  apply  to  first  assistant  dis- 
trict attorney  for  northern  dis- 
trict of  Illinois. 

1435.  District  attorneys  not  to  receive 

fees  of  office  in  addition  to  sal- 
ary. 

1436.  Salary    of    district    attorney    for 

southern  district  of  New  York. 

1437.  Salaries  of  marshals  for  district 

of  Idaho  and  southern  district 
of  California. 

1438.  Salaries  of  district  attorneys  for 

district  of  Idaho  and  southern 
district  of  California. 

1439.  Clerks   and   messengers   in   office 

of  district  attorney  for  southern 
district  of  New  York. 

1440.  Salary  of  marshal  for  district  of 

Nebraska. 

1441.  Salaries  of  district  attorney   for 

northern  district  of  Illinois  and 
assistants. 

1442.  Traveling  expenses  of  district  at- 

torney for  southern  district  of 
New  York  and  his  assistants. 


Sec 

1443.  Salaries  of  district  attorney  for 

eastern  district  of  Pennsylvania 
and  his  first  assistant 

1444.  Salaries  of  district  attorneys  and 

marshals  for  eastern  district 
and  western  district  of  Okla- 
homa. 

1445.  Salaries  of  district  attorneys  and 

marshals  of  Texas  districts. 

1446.  Salary    of    marshal    for   eastern 

district  of  Louisiana. 

1447.  Salaries  of  district  attorneys  for 

district  of  New  Jersey  and  dis- 
trict of  Nevada. 

1448.  Limitation   of   payments  by  dis- 

trict attorney  for  District  of 
Columbia  to  deputies,  etc^  and 
for  expenses,  out  of  fees. 

1449.  Salary  of  marshal  for  district  of 

Connecticut. 

1450.  Salaries  of  district  attorney  and 

marshal  for  western  district  of 
Arkansas. 

COMMISSIONERS'  FEES 

1451.  Commissioners'  fees. 

WITNESSES'  FEES 

1452.  Witnesses'  fees. 

1453.  Fees  and  mileage  of  jurors  and 

witnesses  in  certain  states  and 
territories. 

1454.  No  officer  of  court  to  have  wit- 

ness fees. 

1455.  Expenses  of  clerks,  etc.,  of  Unit- 

ed States  sent  away  as  witness- 
es, paid. 

1456.  Seamen  sent  home  aa  witne 


JURORS'  FEES 

1457.  Fees  of  grand  and  petit  jurors. 

1458.  Per  diem  compensation  of  grand 

and  petit  jurors. 

PRINTERS'  FEES 

1459.  Printers'  fees. 

1460.  Meaning  of  folia 

FEES,    HOW    PAID   AND    RECOV- 
ERED 

1461.  Jurors  and  witnesses,  when  paid 

by  marshal. 

1462.  Fees  of  district   attorneys,  mai* 

shals,  etc.,  how  paid. 

1463.  Fees,  how  recovered. 


§  1375.  (R.  S.  §  823.)     Fees  to  be  taxed. 

The  following  and  no  other  compensation  shall  be  taxed  and  al- 
lowed to  attorneys,  solicitors,  and  proctors  in  the  courts  of  the 
United  States,  to  district  attorneys,  clerks  of  the  circuit  and  district 
courts,  marshals,  commissioners,  witnesses,  jurors,  and  printers  in 
the  several  States  and  Territories,  except  in  cases  otherwise  expressly 
provided  by  law.  But  nothing  herein  shall  be  construed  to  prohibit 
attorneys,  solicitors,  and  proctors  from  charging  to  and  receiving 
from  their  clients,  other  than  the  Government,  such  reasonable  com- 
pensation for  their  services,  in  addition  to  the  taxable  costs,  as  may 
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be  in  accordance  with  general  usage  in  their  respective  States,  or  may 

be  agreed  upon  between  the  parties. 

Act  Feb.  26,  1853,  c.  80,  S  1,  10  Stat.  161.  Act  March  3,  1865.  c.  175,  S 
12, 10  Stat.  670,  671. 

Provisions  for  payment  to  district  attorneys  and  marshals  of  salaries  and 
compensation  for  expenses,  instead  of  the  fees  and  emoluments  provided  in 
this  chapter  of  the  Revised  Statutes  and  later  acts,  were  made  by  Act  May 
28, 1896,  c.  252,  5S  6-18,  and  subsequent  sUtutes,  post,  §§  1418-1450;  but,  by 
section  6  of  that  act,  such  fees  were  to  be  charged  and  collected  and  paid  to 
the  clerk  of  the  court  having  jurisdiction,  and  by  him  covered  into  the  treas- 
ury of  the  United  States. 


Notes  of  Boeisloiu 


1. 
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History  of  legislation. 

Construction  and  operaUon  of  statute. 

State  legislation. 

Fees  in  territorial  courtB. 

Effect  of  statute  to  limit  fees  taxable. 

Fees  of  district  attorneys. 

Other  attorney  fees. 

Proctor's  fees. 

Clerk's  fees. 

Marshal's  fees. 

Ck)mmiBBioner's  fees. 

Costs  where  cause  removed. 

"Except    in    cases    otherwise   ex- 
pressly provided  by  law." 

1.  History  of  tegislation^-The  provi- 
sions of  Act  Feb.  26,  1863,  c.  80,  10 
Stat.  161,  regulating  fees  and  costs  of 
clerks,  marshals,  and  attorneys,  and 
of  Act  March  3,  1855,  c.  176,  §  12,  10 
Stat  670,  671,  extendUig  the  provisions 
of  the  act  of  1853  to  the  territories, 
were  substantially  re-enacted  in  R.  S. 
tit.  13,  c.  16  (this  compilation,  tit  13, 
c.  16).  U.  S.  v.  McMillan  (1897)  17 
Sup.  Ct  395.  397,  165  U.  S.  504,  41  L. 
Ed.  805. 

The  provisions  of  the  Revised  Stat- 
utes of  the  United  States  made  no 
change  in  the  pre-existing  laws  upon 
the  subject  of  costs;  and  the  cases  of 
U.  S.  V.  Treadwell,  16  Fed.  532,  and 
Oooper  V.  New  Haven  Steamboat  Co., 
18  Fed.  588,  so  far  as  they  intimate  the 
contrary  view,  are  disapproved.  Pent- 
large  V.  Kirby  (O.  O.  1884)  20  Fed. 
898. 

Before  the  passage  of  Act  Feb.  26, 
1853,  of  which  this  and  the  following 
section  are  a  revision,  costs  were  dis- 
tinctly taxed  and  allowed  "in  favor  of 
parties  obtaining  judgment"  (Act  1793, 
c.  20,  I  4).  The  purpose  of  the  act  of 
1853  was  to  secure  a  uniform  rule  of 
taxation  in  the  federal  courts,  and 
there  was  no  purpose  to  change  the 
party  in  whose  favor  the  allowance 
was  made,  so  as  to  take  the  costs  from 
the  party  to  the  suit  and  give  them  to 
the  attorney.  CJelluloid  Mfg.  Go.  ▼. 
Chandler  (G.  G.  1886)  27  Fed.  9,  12. 
See,  also,  U.  S.  v.  Mason  (1910)  31 
Sup.  Ct  28.  218  U.  S.  517.  54  L.  Ed. 
1133  (affirming  [G.  G.  1910]  177  Fed. 
652,  659) ;  Waters  v.  U.  S.  (1886)  21 
Ct  CJl.  30. 

2.  Construction     and     operation     of 

ttatute^-Long  practice,  amounting  to  a 
contemporaneous  and  continuous  con- 
struction by  the  accounting  officers,  in- 
cluding judges,  heads  of  departments, 
and  others,  is  entitled  to  great  weight 


in  determining  the  true  construction  of 
the  statute  relating  to  fees.  U.  S.  v. 
Hill  (1887)  7  Sup.  Ct  510,  516,  120 
U.  S.  169,  30  L.  Ed.  627,  affirming  judg- 
ment (C.  C.  1885)  25  Fed.  375. 

When  the  words  are  loose  and  ob- 
scure, and  admit  of  two  interpretations, 
they  should  be  construed  liberally  in 
favor  of  the  officer,  and  not  strictly  in 
favor  of  the  United  States.  McKinstry 
v.  U.  S.  (G.  G.  18b9)  40  Fed.  813,  818. 

Section  3940,  post,  allovnng  to  a  com- 
missioner of  the  federal  circuit  court 
acting  on  a  complaint  in  a  civil  rights 
case,  a  fee  of  $10  "for  his  services  in 
each  case,  inclusive  of  all  services  in- 
cident to  the  arrest  and  examination." 
supplants  the  usual  provisions  of  this 
section  and  section  1383,  post,  and  R.  S. 
§  847,  as  to  the  cases  to  which  it  re- 
fers. Allen  V.  U.  S.  (1907)  27  Sup.  Ct 
324.  325,  204  U.  S.  581,  51  L.  Ed.  634. 

Where  an  officer  required  to  perform 
services  necessarily  holds  two  positions 
intimately  and  indispensably  connected, 
and  provision  is  made  for  the  payment 
of  services  in  each  capacity  it  la  more 
consonant  with  the  principles  of  jus- 
tice and  equity  that  compensation  for 
that  service  should  be  made  according 
to  the  statute  that  applies  to  it  rather 
than  to  deny  such  remuneration  on 
mere  technical  grounds.  In  re  Conrad 
(C.  C.  1883)  15  Fed.  641,  643. 

This  act  makes  no  provision  for  fees 
or  compensation  to  other  officers  or 
persons  than  attorneys,  district  attor- 
neys, clerks  of  the  United  States 
courts,  marshals,  commissioners,  wit- 
nesses, jurors,  and  printers.  Jerman 
V.  Stewart  Gwynne  &  Co.  (G.  G.  1882) 
12  Fed.  271,  272.  Nor  does  it  neces- 
sarily apply  to  services  of  a  district 
attorney 'in  the  courts  of  one  of  the 
states.     (1854)  6  Op.  Atty.  Gen.  299. 

The  bill  is  intended  to  regulate  only 
those  fees  and  costs  which  are  strictly 
chargeable  as  between  party  and  party, 
and  not  to  regulate  the  fees  of  counsel, 
and  other  charges  and  expenses,  as  be- 
tween solicitor  and  client,  nor  the  pow- 
er of  a  court  of  equity,  in  cases  of  ad- 
ministration of  funds  under  its  control, 
to  make  such  allowances  to  the  parties 
out  of  the  fund  as  justice  and  equity 
may  require.  Louisiana  State  Lottery 
Co.  V.  Clark  (G.  C.  1883)  16  Fed.  20. 

There  is  nothing  in  this  section  au- 
thorizing the  taxation  of  costs  for  print- 
ing the  bill,  answer  and  evidence  in  a 
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suit  in  the  circuit  court,  and  such  costs 
cannot  be  allowed,  though  there  may 
have  been  an  agreement  of  counsel  on 
both  sides  in  relation  thereto,  there  be- 
ing no  rule  of  court  on  the  subject.  Lee 
V.  Simpson  (C.  C.  1890)  42  Fed.  484. 

A  federal  court  of  equity  has  power 
to  make  an  allowance  for  counsel  fees 
to  a  complainant  who,  as  a  joint  owner 
of  a  fund  or  property,  has  maintained 
a  suit  for  its  preservation  or  protec- 
tion, where  it  has  been  brought  within 
the  custody  or  control  of  the  court, 
such  allowance  to  be  charged  thereon; 
l.ut  the  power  is  discretionary,  and  will 
only  be  exercised  where  it  is  clear  that 
a  direct  benefit  has  resulted  to  the 
property  or  those  interested  therein. 
Cuyler  v.  Atlantic  &  N.  C.  R.  Co.  (O. 
C.  1904)  132  Fed.  570. 

The  provisions  of  this  section  are  ob- 
ligatory in  all  law  cases,  while  costs  in 
equity  are  within  the  discretion  of  the 
court;  but,  when  allowed,  they  must 
conform  to  statute.  Malcomson  y. 
Wappoo  Mills  (0.  C.  1899)  97  Fed. 
225. 

The  various  provisions  of  statutes, 
more  especially  those  of  this  act,  and 
Act  Aug.  16,  1856,  c.  124,  regulating 
expenses  of  the  courts  of  the  United 
States,  apply  only  to  the  circuit  and 
district  courts,  and  not  to  the  supreme 
court     (1856)  8  Op.  Atty.  Gen.  219. 

Section  1382,  post,  does  not  alter  the 
compensation  provided  in  this  act 
(1867)  12  Op.  Atty.  Gen.  183. 

3. State     legislations-Prior     to 

Act  Feb.  26,  1853  (10  Stat  161),  the 
taxation  of  costs  in  the  federal  courts 
in  the  various  districts  conformed  to 
the  practice  of  the  state  in  which  the 
district  was  situated,  and  the  same 
since  its  enactment,  as  to  all  items  of 
costs  not  specially  covered  thereby. 
Primrose  v.  Fenno  (C.  C.  1902)  113 
Fed.  375.  Hence  a  state  practice,  al- 
lowing indulgence  or  credit  for  the  fees 
of  litigation  until  final  judgment  for 
costs,  does  not  obtain  in  the  federal 
courts,  where  the  act  of  congress  pre- 
scribes a  specific  regulation  on  the  sub- 
ject O'Neil  V.  Kansas  City.  S.  &  M.  R. 
Co.  (C.  C.  1887)  31  Fed.  663,  665. 

Acts  of  congress  making  specific  pro- 
vision for  costs  control,  but  if  no  pro- 
vision is  made  the  federal  courts  may 
follow  the  state  statutes.  Michigan 
Aluminum  Foundry  Co.  v.  Aluminum 
Co.  of  America  (C.  C.  1911)  190  Fed. 
903. 

4.  Fees  in  territorial  courts^-This 
section  was  intended  to  be  a  general 
provision  of  criminal  procedure  appli- 
cable to  all  prosecutions  of  offenses 
against  the  TJnited  States  committed  in 
the  states  and  territories,  and  in  deal- 
ing with  such  offenses  the  territorial 
courts,  although  not  included  within 
the  designation,  Circuit  and  District 
Courts  of  the  United  States,  are  never- 
theless courts  of  the  United  States. 
Summers  v.  U.  S.  (1918)  202  Fed.  457, 
120  C.  C.  A.  563. 
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The  provision  fixing  the  compensa- 
tion of  clerks  of  the  district  courts  ap- 
plied to  cases  in  the  territorial  courts 
to  which  the  United  States  was  not  a 
party.  U.  S.  v.  McMillan  (1897)  17 
Sup.  Ct.  395,  399,  165  U.  S.  504,  41 
L.  Ed.  805.  But  see  U.  S.  v.  McMil- 
lan (1894)   10  Utah,  184,  37  Pac  263. 

Since,  by  the  laws  of  the  United 
States,  clerks  of  territorial  courts  are 
required  to  account  for  all  fees  to  the 
treasury  of  the  United  States,  Act  OkL 
March  8,  1895,  attempting  to  regulate 
the  payment  of  such  fees,  is  invalid. 
Pitts  V.  Logan  County  (1895)  3  Okl 
719,  41  Pac.  584;  Territory  v.  Pittt 
(1895)  3  Okl.  745,  41  Pac  728. 

This  act  determines  the  tariff  of  feet 
for  clerks  of  territorial  courts  in  ad- 
miralty suits.  Waddell  v.  The  Daisy 
(1881)  2  Wash.  T.  76,  3  Pac  616. 

5.  Effect  of  statute  to  limit  fees  tax- 
able.—This  section  does  not  regulate 
allowance  by  courts  of  equity  for  coun- 
sel fees  to  the  complainant,  for  the 
court  to  make  such  allowance  has  been 
recognized  as  a  general  power  of  a 
court  of  equity.  Cuyler  v.  Atlantic  & 
N.  C.  R.  Co.  (C.  C.  1904)  132  Fed. 
570. 

Since  this  act  the  district  court  in 
admiralty  has  no  power  to  award  an 
additional  sum  to  libelants  in  the 
court's  discretion  under  the  name  of  a 
counsel  or  proctor's  fee.  Sturgis  v. 
The  Joseph  Johnson  (D.  0.  1860)  Fed. 
Cas.  No.  13,576a. 

The  supreme  court,  though  having 
power  to  diminish  any  fees  fixed  by 
statute,  cannot  increase  them.  In  re 
Houghton  (D.  C.  1873)  Fed.  Cas.  No. 
6,729. 

The  law  of  costs  must  be  deemed  and 
held  a  penal  law,  and  no  fee  must  be 
taken,  except  as  especially  provided  by 
law.  Strong  v.  U.  S.  (D.  C.  1888)  34 
Fed.  17,  18;  McKinistry  v.  U.  S.  (C. 
C.  1888)  34  Fed.  211;  Colman  v.  Same 
(1895)  66  Fed.  695,  699,  14  C.  C.  A. 
65.  Therefore,  in  a  suit  for  partner- 
ship accounting  the  court  had  no  dia- 
cretion  to  require  defendant  to  pay 
plaintiff,  under  the  name  of  costs, 
items  paid  from  assets  for  expenses  of 
the  receivership,  nor  any  other  items 
not  within  the  fee-bill  act  Mcintosh 
V.  Ward  (1907)  159  Fed.  66,  86  C.  a 
A.  256;  Dedekam  v.  Vose  (C.  C.  1853) 
Fed.  Cas.  No.  3,731;  Lyell  v.  MiUer 
(C.  C.  1855)  Fed.  Cas.  No.  8,620; 
Ethridge  v.  Jackson  (0.  C.  1874)  Fed. 
Cas.  No.  4,541;  Thorne  v.  The  Victo- 
ria (D.  C.  1852)  Fed.  Cas.  No.  13,988; 
U.  S.  V.  One  Package  of  Ready-Made 
Clothing  (D.  C.  1853)  Fed.  Cas.  No, 
15,950. 

The  statute  does  not  prohibit  the  At- 
torney General  from  procuring  the  at- 
tendance of  witnesses  living  beyond  the 
process  of  the  court  by  paying  their 
traveling  expenses  out  of  the  miscella- 
neous expense  fund  under  his  control 
Douglass  y.  U.  &  (1886)  21  Ct  a 
462. 
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The  fees,  costs,  and  compensatioDS 
enumerated  are  exclusive  of  all  others, 
and  none  other,  as  respects  the  officers 
and  persons  therein  described,  can  be 
taxed  or  allowed.  The  White  Seal 
(1910)  4  Alaska,  212. 

6. Fees  of  district  attorneys.— 

The  acts  of  congress  regulating  the 
pay  of  district  attorneys  impose  three 
conditions  precedent  to  the  recovery  of 
any  extra  compensation:  (1)  The  serv- 
ices must  be  such  as  he  is  not  obliged 
to  perform;  (2)  extra  compensation 
must  be  authorized  by  law;  and  (3) 
there  must  be  an  appropriation  ex- 
pressly therefor.  U.  S.  v.  Ady  (1896) 
76  Fed.  359,  22  C.  O.  A.  223;  U.  S. 
V.  IngersoU  (D.  0.  1837)  Fed.  Cas.  No. 
15,440. 

A  district  attorney  is  entitled  to  re- 
ceive, for  the  prosecution  of  any  civil 
action  in  which  the  United  States 
are  concerned  before  a  Federal  court 
of  his  district,  only  the  fee  provided  by 
this  act.  (1863)  10  Op.  Atty.  Gen. 
489;  U.  S.  V.  Johnson  (1899)  19  Sup. 
Ct.  427,  431,  173  U.  S.  363,  43  L.  Ed. 
731;  Milchrist  v.  U.  S.  (1896)  31  Ct 
01.  403;  (1858)  9  Op.  Atty.  Gen.  146. 
And  hence  is  not  entitled  to  extra  com- 
pensation for  services  rendered  by  di- 
rection of  the  attorney  general  in  ex- 
amining the  title  to  sites  for  public 
buildings,  in  taking  depositions  in  his 
district  in  an  action  pending  in  another 
district,  in  defending  officers  of  the 
army  in  suits  against  them  for  acts 
done  in  the  line  of  their  duty,  or  in 
preparing  briefs  in  or  arguing  cases  in 
which  the  United  States  is  a  party.  U. 
S.  V.  Ady  (1896)  76  Fed.  359,  361,  362, 
22  C.  C.  A.  223.  Nor  can  any  fee  be  al- 
lowed on  a  motion  to  set  aside  service 
of  process.  Michigan  Aluminum  Foun- 
dry Co.  V.  Aluminum  Co.  of  America 
(O.  0. 1911)  190  Fed.  903.  Nor  is  a  dis- 
trict attorney  entitled  to  fees  for  serv- 
ices performed  in  actions  instituted  by 
him  to  recover  penalties  for  alleged  vi- 
olation of  the  immigration  laws  by  the 
importation  of  ali(^ns  under  a  contract 
to  labor,  where  such  suits  were  even- 
tually compromised  and  dismissed  by 
the  government  without  any  judgment 
being  rendered;  there  being  no  statute 
giving  fees  in  such  cases.  Bashaw  v. 
U.  S.  (C.  C.  1891)  47  Fed.  40,  judg- 
ment affirmed  U.  S.  v.  Bashaw  (1892) 
50  Fed.  749,  1  C.  0.  A.  653. 

The  declaration  of  this  section  that 
"no  other  compensation"  shall  be  al- 
lowed than  is  therein  specified,  "except 
in  cases  otherwise  expressly  provided 
by  law,"  operates  to  prevent  the  allow- 
ance of  compensation  to  district  attor- 
neys in  addition  to  their  salaries  for 
services  under  section  556,  ante,  charg- 
ing such  attorneys  with  the  duty,  under 
the  direction  of  the  solicitor  of  the 
treasury,  of  conducting  suits  brought 
by  receivers  of  national  banks  in  col- 
lecting assets  and  vnnding  up  their  af- 
fairs. Gibson  v.  Peters  (1893)  14 
Sup.  Ct  134,  150  U.  S.  342,  37  L.  Bd. 


1104.  See  Gibson  v.  Peters  (1893)  14 
Sup.  Ct  134,  136,  150  U.  S.  342,  37  L. 
Ed.  1104;  (1892)  20  Op.  Atty.  Gen. 
476. 

The  provisions  of  the  statutes  relat- 
ing to  the  duties  and  the  compensation 
of  district  attorneys  are  confined  to 
services  rendered  within  their  districts, 
and  for  services  rendered  ontsid^  such 
districts,  at  the  request  of  the  attorney 
general,  they  are  entitled  to  additional 
compensation,  not  limited  to  the  rates 
fixed  by  the  statutes.  Ross,  Circuit 
Judge,  dissenting.  U.  S.  v.  Winston 
(1896)  73  Fed.  149,  19  C.  C.  A-  419, 
judgment  affirmed  (1898)  18  Sup.  Ct 
701,  170  U.  S.  522,  42  L.  Ed.  1130. 

Fees  cannot  be  allowed  to  a  district 
attorney  under  section  1382,  post,  for 
services  rendered  within  his  district  in 
a  case  to  which  the  United  States  is 
not  a  party,  upon  the  basis  of  the  com- 
pensation allowed  to  special  counsel 
retained  by  the  attorney  general,  but 
must  be  assimilated  with  some  of  the 
fees  specifically  allowed  to  district  at- 
torneys by  this  section.    Id. 

For  services  performed  by  the  Unit- 
ed States  district  attorney  in  bringing 
a  suit  against  a  national  bank,  and  ob- 
taining a  forfeiture  of  its  charter,  he 
is  not  entitled  to  more  than  $10,  the 
fees  prescribed  by  section  1378;  there 
being  no  other  law  of  the  United  States 
giving  a  compensation  to  a  district  at- 
torney for  such  services.  Bashaw  v. 
U.  S.  (C.  C.  1891)  47  Fed.  40,  judg- 
ment affirmed  U.  S.  v.  Bashaw  (1892) 
50  Fed.  749,  1  C.  C.  A.  653. 

A  district  attorney  employed  by  the 
attorney  general  to  investigate  the  ti- 
tle to  land  to  be  purchased  by  the 
United  States,  and  make  an  abstract 
thereof,  is  entitled,  under  sections  271, 
6902,  3235,  to  a  reasonable  compensa- 
tion for  his  services  and  expenses  over 
and  above  his  regular  salary.  Weed  v. 
U.  S.  (D.  C.  1897)  82  Fed.  414.  The 
amount  may  be  agreed  upon  in  ad- 
vance, or  may  be  fixed  after  the  work 
is  completed.  (1866)  11  Op.  Atty. 
Gen.  433. 

For  the  performance  of  a  duty  not 
enumerated  in  this  act  district  attor- 
neys are  entitled  to  compensation,  ei- 
ther in  the  analogy  of  the  fees  fixed 
by  this  act,  or  at  the  discretion  of  the 
head  of  the  Department  ordering  the 
service.     (1855)  7  Op.  Atty.  Gen.  46. 

7. Other    attorney   fees^— Under 

the  rule  requiring  each  party  to  pay 
his  own  counsel  fees,  the  court,  in  a 
suit  which  is  in  effect  an  action  for 
damages  for  the  conversion  by  a  carrier 
of  freight,  may  not  require  the  defeated 
party  to  pay  more  than  the  legal  tax- 
able costs.  New  York  Cent  &  H.  R.  R. 
Co.  V.  Bank  of  Holly  Springs  (1912) 
195  Fed.  466,  115  C.  O.  A.  358. 

The  only  costs  which  should  have 
been  allowed  for  services  rendered  by 
counsel  for  the  benefit  of  particular 
creditors  only,  and  not  for  all  the  cred- 
itors of  a  bankrupt,  are  those  of  an 
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equity  suit  as  between  party  and  party. 
In  re  Baxter  (G.  O.  1886)  28  Fed.  452, 
454. 

These  provisions  do  not  prevent  at- 
torneys from  charging  and  receiving 
from  their  clients^  in  addition  to  the 
taxable  docket  fee,  reasonable  compen- 
sation for  their  services,  which  must  be 
paid  hj  the  client,  and  not  by  the  ad- 
verse party  in  the  nature  of  costs. 
Doddridge  County  Oil  &  Gas  Go.  v. 
Smith  (G.  G.  1909)  173  Fed.  386.  But 
under  a  decree  of  a  federal  court  of 
equity,  sustaining  the  validity  of  an  oil 
lease  and  awarding  the  lessee  "its  di- 
rect damages  and  costs  incurred  by  rea- 
son of  its  exclusion  from  the  lease,*'  it 
is  not  entitled  to  recover  from  defend- 
ant the  amount  paid  its  counsel  for 
services,  beyond  the  docket  fee  taxable 
under  this  act,  either  as  costs  or  direct 
damages.    Id. 

This  provision  is  not  exclusive,  but 
6nly  applies  in  cases  where  the  contract 
of  the  parties  is  silent  on  the  subject, 
and  hence  a  stipulation  to  pay  a  reason- 
able attorney's  fee  to  plaintiff  in  case  a 
note  or  other  contract  is  not  performed, 
and  the  party  entitled  to  performance 
is  compelled  to  enforce  it  by  law,  is  just 
and  valid.  Wilson  Sewing  Machine  Co. 
V.  Moreno  (C.  G.  1879)  7  Fed.  806,  810. 

As  this  section  expressly  recognizes 
the  right  of  attorneys  to  charge  their 
clients  reasonable  compensation  for 
their  services,  in  addition  to  taxable 
costs,  it  would  seem  that  the  United 
States  courts  will  protect  the  implied 
contract  for  services.  Massachusetts  Sc 
S.  Const  Co.  V.  Township  of  Gill's 
Creek  (C.  C.  1891)  48  Fed.  145,  147. 

Courts  of  admiralty  cannot  properly 
allow  counsel  fees  beyond  the  amount 
allowed  by  statute.  The  Baltimore  v. 
Rowland  (1869)  8  Wall.  377,  388,  19 
L.  Ed.  403;  The  Liverpool  Packet  (D. 
C.  1861)  Fed.  Gas.  No.  8,407. 

This  act  does  not  interfere  with  the 
practice  of  courts  of  equity  or  bank- 
ruptcy to  allow  counsel  fees  as  costs  in 
certain  cases.  Ex  parte  Jaffray  (D.  G. 
1869)  Fed.  Gas.  No.  7,170. 

8.  — —  Proctor's  foos^As  to  fees  of 
proctor  in  cases  prior  to  this  act,  see 
Trask  v.  The  Dido  (D.  C.  1827)  Fed. 
Case.  No.  14,142;  The  Sarah  Jane  (D. 
G.  1833)  Fed.  Gas.  No.  12,348;  The 
Victory  (D.  C.  1834)  Fed.  Gas.  No.  16,- 
937;  Peterson  v.  Watson  (D.  G.  1835) 
Fed.  Gas.  No.  11,037;  The  Planet  (D. 
G.  1841)  Fed.  Gas.  No.  11,204;  Eldridge 
V.  The  Ashley  (D.  G.  1842)  Fed.  Gas. 
No.  4,333;    Angell  v.  Bennett   (D.   G. 

1844)  Fed.  Gas.  No.  887;  McDonald 
V.  The  Cabot  (D.  G.  1844)  Fed.  Gas. 
No.  8,759;  Collins  v.  Hathaway  (D.  G. 

1845)  Fed.  Gas.  No.  3,014;  Same  v. 
Nickerson  (D.  G.  1846)  Fed.  Gas.  No. 
3,016;  Manchester  v.  Milne  (D.  G. 
1848)  Fed.  Gas.  No.  9007;  Johnson  v. 
A  Raft  of  Spars  (D.  G.  1853)  Fed. 
Gas.  No.  7,370a;  Purcell  v.  Lincohi  (D. 
G.  1854)  Fed.  Gas.  No.  11,471;   Bates 
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V.  Seabury  (D.  0.  1858)  Fed.  Gas.  No. 
1.104. 

A  court  of  admiralty  has  no  power 
to  allow  costs  other  than  those  provid- 
ed for  by  statute,  unless  for  an  expense 
incurred  under  its  order,  and,  there  be- 
ing no  statutory  provision  for  the  al- 
lowance of  mileage  to  a  proctor  in  at- 
tending on  the  taking  of  depositions,  no 
such  allowance  can  be  taxed  as  costs. 
Pacific  Mail  S.  S.  Co.  v.  Iverson  (1907) 
154  Fed.  450,  83  G.  G.  A.  306.  Nor 
can  the  fee  of  libelant's  proctor  for  at- 
tending a  reference  in  a  proceeding  in 
admiralty  be  taxed,  such  fee  not  being 
among  those  enumerated.  Kelly  v.  The 
Topsy  (D.  G.  1891)  45  Fed.  486. 

The  rate  of  compensation  of  proctors 
in  admiralty  is  controlled  by  the  stat- 
utes in  force  at  the  time  the  right  to 
costs  accrues,  or  at  the  time  of  taxa- 
tion. Sturgis  V.  The  Joseph  Johnson 
(D.  G.  1860)  Fed.  Gas.  No.  13,576a. 

9.  — —  Clork's  feoSrf— In  an  action  on 
the  bond  of  a  clerk  of  a  United  States 
district  court,  held,  that  he  was  not  lia- 
ble for  fees  received  by  him  for  the 
naturalization  of  aliens,  which  had  not 
been  included  by  him  in  the  returns  of 
the  "fees  and*  emoluments  of  his  office," 
required  to  be  made;  it  appearing  that 
it  had  been  the  custom  in  the  district 
for  not  less  than  45  years  for  the 
derks  to  charge  a  fee  in  naturalization 
cases,  although  no  fee  is  provided  in 
the  fee  bill,  and  that  it  had  never  been 

«  customary  to  account  for  such  fees,  and 
that  defendant's  accounts  during  his 
term  of  office  had  been  duly  certified 
by  the  judge,  with  knowledge  of  the 
omission,  and  audited  and  adjusted  by 
the  proper  accounting  officers  of  the 
government.  U.  S.  v.  Hill  (1887)  120 
U.  S.  169,  7  Sup.  Gt  510,  30  L.  Ed.  627. 
affirming  judgment  (G.  O.  1885)  25 
Fed.  375. 

The  fees  to  be  retained  by  the  clerks 
of  the  district  courts  for  the  territory 
of  Utah,  are  limited  to  $3,500,  the 
amount  fixed  by  S  1404.  U.  S.  v.  Arerill 
(1889)  9  Sup.  Gt  646,  130  U.  S.  335, 
32  L.  Ed.  977. 

10.  — —  Marshal's  fees^-The  mar- 
shal is  not  entitled  to  any  sum,  though 
actually  expended  by  him  in  endeavor- 
ing to  arrest,  beyond  the  statutory  fee 
of  two  dollars.  Dill  v.  U.  S.  (D.  C 
1897)  78  Fed.  614,  judgment  modified 
U.  S.  V.  Dill  (1898)  86  Fed.  79.  29  a 
G.  A.  586. 

An  auctioneer  is  not  required  by  law 
to  be  employed  by  the  marshal  in  sales 
under  process  or  decree  in  admiralty; 
and  if  an  auctioneer  be  employed  by 
him  he  is  but  the  agent  of  the  marshal, 
and  can  make  no  charge  which  the  mar- 
shal could  not  lawfully  make.  The  John 
B.  Mulford  (D.  C.  1883)  18  Fed.  455. 

1 1.  i— -  Commlssionor'8  feesw^A  Unit- 
ed States  commissioner  before  whom 
testimony  was  taken  was  not  entitled 
to  charge  $3  for  attendance,  under 
B.  S.  8  847»  in  view  of  this  aectioo. 
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Tesla  Electric  Ck>.  y.  Scott  (G.  G. 
1900)  101  Fed.  524,  525. 

In  the  absence  of  evidence  to  show 
the  existence  at  the  place  of  executing 
a  commission  of  a  customary  rate  of 
charges  for  commissioner's  services  or 
for  like  services,  proof  that  the  sum  ac- 
tually paid  the  commissioner  is  a  reason- 
able sum  for  like  work  at  the  place  of 
payment  is  sufficient  to  warrant  the  al- 
lowance of  the  item  as  a  disbursement 
properly  made  to  secure  the  execution 
of  the  commission.  The  Frisia  (D.  G. 
1885)  27  Fed.  480. 

The  statute  refers  to  commissioners 
of  the  circuit  courts,  and  a  contract  to 
pay  $20  per  day  to  one  engaged  in  tak- 
ing depositions  as  a  commissioner  ap- 
pointed by  the  court  of  Alabama  claims 
is  not  in  violation  thereof.  Powers  v. 
Manning  (1891)  154  Mass.  370,  28  N. 
E.  290,  18  L.  R.  A.  258. 

12.——  Costs  where  cause  removed*— 
See  note  under  |  1020,  ante. 

13.  —  "Except  In  cases  otherwise 
expressly  provided  by  law."— This  sec- 
tion impliedly  provides  that  other  com- 
pensation may  be  taxed  and  allowed 
attorneys  **in  cases  otherwise  express- 
ly provided  by  law."  Western  Union 
Telegraph  Co.  v.  Louisville  &  N.  R. 
Go.  (D.  C.  1913)  208  Fed.  581.  The 
words  quoted  refer  to  the  cases,  also 
excepted  out  of  section  1404,  post, 
which  are  mentionied  in  sections  1405, 
1412,  post,  by  the  first  of  which  the 
clerks  of  certain  specified  courts  were 
entitled  to  charge  double  fees,  etc., 
and  by  the  other  of  which,  in  prize 
causes,  the  clerks  might  be  allowed  to 
retain  an  additional  compensation.  U. 
S.  V.  McMillan  (1897)  17  Sup.  Gt.  395, 
397,  165  U.  S.  504,  41  L.  Ed.  805. 

Prior  to  the  enactment  of  this  act, 
the    actual    disbursements    necessarily 


incurred  and  deemed  reasonable  were 
allowed  in  the  taxation  of  costs  in  ac- 
cordance with  the  state  laws,  by  virtue 
of  the  rules  of  court,  and  such  is  the 
law  now,  unless  modified  by  this  act. 
Gunther  v.  Liverpool,  L.  &  Q.  Ins.  Go. 
(C.  G.  1882)  10  Fed.  830. 

The  register  and  messenger  cannot 
resort  to  the  fee  bill  of  1853  for  serv- 
ices rendered  by  them,  respectively, 
which  are  not  directly  provided  for  by 
Act  1867  and  general  orders.  In  re 
Alexander  (D.  G.)  Fed.  Gas.  No.  163. 

Cited  without  definite  application, 
Flanders  v.  Tweed  (1872)  15  WaU. 
450,  452,  21  L.  Ed.  203;  U.  S.  v.  HUl 
(1887)  8  Sup.  Gt.  308,  310,  123  U.  S. 
681,  31  L.  Ed.  275;  Sanborn  v.  U.  S. 
(1890)  10  Sup.  Gt.  812,  816,  135  U.  S. 
271,  34  L.  Ed.  112;  Mullett  v.  Same 
(1893)  14  Sup.  Gt.  190,  192,  150  U.  S. 
566,  37  L.  Ed.  1184;  Summers  v.  Same 
(1913)  34  Sup.  Ct.  38,  42,  231  U.  S. 
92,  58  L.  Ed.  137;  U.  S.  v.  Winston 
(1896)  73  Fed.  149,  153,  19  G.  G.  A. 
419  (affirmed  [1898]  18  Sup.  Gt.  701, 
170  U.  S.  522,  42  L.  Ed.  1130);  The 
Gity  of  Augusta  (1897)  80  Fed.  297. 
303,  25  G.  G.  A.  430;  Goodyear  v. 
Sawyer  (G.  G.  1883)  17  Fed.  2;  Woos- 
ter  V.  Handy  (G.  G.  1885)  23  Fed.  49, 
51;  WiUlams  v.  Morrison  (G.  G.  1887) 
32  Fed.  682;  Gorse  v.  Parker  (G.  C. 
1888)  36  Fed.  840;  Ruhm  v.  U.  S.  (C. 
G.  1895)  66  Fed.  531,  534;  The  L.  F. 
Munson  (G.  G.  1904)  127  Fed.  767; 
Howler  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(G.  G.  1909)  166  Fed.  828;  In  re  U.  S. 
V.  Cigars  (D.  G.  1880)  2  Fed.  494,  495; 
Cooper  V.  New  Haven  Steamboat  Go. 
(D.  G.  1883)  18  Fed.  588,  589;  U.  S.  v. 
Treadwell  (D.  G.  1883)  15  Fed.  532; 
Smith  V.  U.  S.  (1891)  26  Gt.  Gl.  568; 
Redfield  v.  Same  (1892)  27  Gt  GL  473; 
Waters  v.  Same  (1896)  31  Ct.  01.  307; 
Tanner  v.  Same  (1897)  32  Gt.  Gl.  192. 


§  1376.  (Act  March  3,  1891,  c.  517,  §  2,  as  amended,  Act  Feb.  19, 
1897»  c.  263.)     Costs  and  fees  in  circuit  courts  of  appeals. 

The  costs  and  fees  in  each  circuit  court  of  appeals  shall  be  fixed 
and  established  by  said  court  in  a  table  of  fees,  to  be  adopted  with- 
in three  months  after  the  passage  of  this  Act :  Provided,  That  the 
costs  and  fees  so  fixed  by  any  court  of  appeals  shall  not,  with  re- 
spect to  any  item,  exceed  the  costs  and  fees  now  charged  in  the 
Supreme  Court.     (26  Stat.  826.    29  Stat.  536.) 

This  provision  was  part  of  section  2  of  the  act  to  establish  circuit  courts  of 
appeals,  etc.,  cited  aboye. 

The  provision,  as  originally  enacted,  read :  "The  costs  and  fees  in  the  Su- 
preme Court  now  provided  for  by  law  shall  be  costs  and  fees  in  the  circuit 
courts  of  appeals.'*  It  was  amended,  to  read  as  set  forth  here,  by  Act  Feb. 
19,  1897,  c.  263,  also  cited  above,  and  a  further  provision  was  added  for  a  re- 
vision of  the  table  of  fees  by  the  Supreme  Court,  which  is  set  forth  post,  S 
1377. 

A  further  provision  of  this  section,  as  originally  enacted,  that  the  costs 
and  fees  in  said  courts  "shall  be  expended,  accounted  for,  and  paid  for,  and 
paid  over  to  the  Treasury  Department  of  the  United  States  in  the  same  man- 
ner as  is  provided  in  respect  of  the  costs  and  fees  in  the  Supreme  Conrt,"^ 
may  be  regarded  as  superseded  by  provisions  of  subsequent  acts,  particularly 
those  of  Act  June  6,  1900,  c.  791,  §  1,  post,  §  1400. 

Notes  of  Beoisioiia 


Operation   of   statute^— This   section, 
construed  with  section  1375,  does  not 


operate  to  prevent  a  court  of  equity 
from  allowing  costs  for  the  drawing  of 
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pleadings,  decrees,  and  orders  of  court  ing  the  copies,  by  virtue  of  the  fee  bill 

in    accordance     with    the    established  prescribed    for    such    services    by    the 

practice  as  authorized  by  a  state  ertat-  federal  Supreme  Court  under  the  au- 

ute.      Matheson    y.    Hanna-Schoelkopf  thority  of  this  act,  where,  conformably 

Co.  (C.  C.  1904)  128  Fed.  162,  164.  to    section    1656,    post,    the    appellant 

In  view  of  this  section,  on  the  affirm-  has  caused  the  transcript  of  record  to 

ance  of  a  judgment,  with  costs,  by  the  be  printed  and  indexed,  under  a  rule  of 

circuit  court  of  appeals,  an  attorney's  the  district  court,  and   has  caused  to 

fee  of  $20  is  taxable  against  plaintiff  in  be  filed  with  the  clerk  of  the  circuit 

error,  as  this  is  the  uniform  practice  court    of    appeals    25    printed    copies 

of    the    supreme    court    under    a    rule  thereof,  since  this  later  statute  by  im- 

identical  with  that  of  the  circuit  court  plication  sets  aside  the  fee  bill  author- 

of  appeals  (Sup.  Ct.  Rule  24,  subd.  2,  ized  by  the  former  statute,  so  far  as  it 

3  S.  Ct.  xiii;    Cir.  Ct.  App.  Rule  31,  fixes   the   fee   which   the   derk  of  the 

subd.  2,  47  Fed.  xiii).    Kansas  City,  Ft.  circuit  court  of  appeals  may  charge  for 

S.  &  M.  R.  Co.  V.  McDonald  (1894)  60  such  services.    Rainey  v.  W.  R.  Grace 

Fed.  522,  9  C.  C.  A.  129,  denying  mo-  &  Co.   (1914)  34  Sup.  Ct,  242,  231  U. 

tion  to  retax  costs  (1892)  51  Fed.  649,  S.  703,  58  L.  Ed.  445. 
2  C.  C.  A.  437.  The  costs  of  printing  briefs  for  sub- 

The  clerk  of  a  federal  circuit  court  of  mission ,  to   the   circuit  court  are   not 

appeals  can  make  no  charge  for  pre-  taxable  in  the  ninth   circuit,  as   there 

paring  for  the  printer,  the  record  on  an  is  no  rule  requiring  briefs  to  be  printed, 

appeal  from  a  final  decree  of  a  district  Gird  v.  CaUfomia  Oil  Co.  (C.  C.  1894) 

court,  or  for  indexing  the  same,  or  for  (K)  Fed.  1011. 
supervising  the  printing  and  distribut- 

§  1377.  (Act  Feb.  19,  1897,  c.  263.)     Tables  of  fees  in  circuit  courts 

of  appeals;  revision  by  Supreme  Court. 

Each  circuit  court  of  appeals  shall,  within  three  months  after 

the  fixing  and  establishing  of  costs  and  fees  as  aforesaid,  transmit 

said  table  to  the  Chief  Justice  of  the  United  States,  and  within  one 

year  thereof  the  Supreme  Court  of  the  United  States  shall  revise 

said  table,  making  the  same,  so  far  as  may  seem  just  and  reasonable, 

uniform  throughout  the  United  States.     The  table  of  fees,  when  so 

revised,  shall  thereupon  be  in  force  for  each  circuit.    (29  Stat.  536.) 

This  was  a  further   provision  of  Act  Feb.  19,  1897,  c  263,   cited  above, 

following  the  amendment  of  the  provision  of  Act  March  3,  1891,  c  517,  §  2, 

set  forth  ante,  S  1376. 

A  previous  provision  authorizing  the  Supreme  Court  to  prepare  the  tables 
of  fees  to  be  charged  by  the  clerk  of  that  court,  contained  in  Act  March  3, 
1883,  c.  143,  22  Stat.  631,  was  incorporated  in  Jud.  Ckxle,  §  223,  ante,  §  1199, 
and  was  superseded  by  that  section. 

ORDER  OF  SUPREME  COURT,  ENTERED  FEB.  19,  1897 

Ordered,  that  the  table  of  fees  and  costs  in  the  circuit  courts  of 
appeals,  established  in  pursuance  of  the  act  of  congress  of  February 
19,  1897,  by  order  of  January  10,  1898,  be,  and  the  same  is  hereby, 
amended  as  to  the  item  for  "Preparing  the  record  for  the  printer,  in- 
dexing the  same,  supervising  the  printing  and  distributing  the  copies, 
for  each  printed  page  of  the  record  and  index,  ,16,"  by  substituting 
twenty-five  cents  in  place  of  fifteen  cents,  for  each  printed  page,  so 
that  said  order  as  amended  shall  read  as  follows: 

Ordered,  in  pursuance  of  the  act  of  congress  of  February  19, 1897 
(29  Stat.  536,  c.  263),  that  the  following  table  of  fees  and  costs  in 
the  circuit  courts  of  appeals  be,  and  the  same  is  hereby,  established, 
to  take  effect  on  the  first  day  of  March,  A,  D.  1898,  and  no  other  fees 
and  costs  than  tho^se  therein  named  shall  thereafter  be  charged: 

Docketing  a  case  and  filing  the  record S  6  00 

Entering  an  appearance 25 

Transferring  a  case  to  the  printed  calendar 1  00 

Entering  a  continuance 25 

Filing  a  motion,  order,  or  other  paper 25 

Entering  any  rule,  or  making  or  copying  any  record  or  other 

paper,  for  each  one  hundred  words 20 

Entering  a  judgment  or  decree 1  00 
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Every  search  of  the  records  of  the  court  and  certifying  the 

same    * S  ^  00 

Affixing  a  certificate  and  a  seal  to  any  paper 1  00 

Receiving,  keeping,  and  paying  money,  in  pursuance  of  any 
statute  or  order  of  court,  one  per  cent,  on  the  amount  so  re- 
ceived, kept  and  paid. 

Preparing  the  record  for  the  printer,  indexing  the  same,  super- 
vising  the  printing  and  distributing  the  copies,  for  each 
printed  page  of  the  record  and  index 25 

Making  a  manuscript  copy  of  the  record,  when  required  by  the 
rules,  for  each  one  hundred  words  (but  nothing  in  addition 
for  supervising  the  printing) £0 

Issuing  a  writ  of  error  and  accompanying  papers,  or  a  mandate 

or  other  process o  00 

Filing  briefs,  for  each  party  appearing 6  00 

Copy  of  an  opinion  of  the  court,  certified  under  seal,  for  each 
printed  page  (but  not  to  exceed  five  dollars  in  the  whole  for 
any  copy) 1  00 

Attorney's  docket  fee £0  00 

Cited    without    definite    application,      383,  384,  176  U.  S.  219,  44  L.  Ed.  442. 
Toledo,  St  L.  &  K.  G.  Ry.  Go.  y.  Gon-  Taxation  of  costs,  see  §  1624  et  seq., 

tinental  Trust  Go.  (1809)  20  Sup.  Gt       and  notes  thereunder. 

FEES   OF   ATTORNEYS,    SOLIGITORS.    AND   PROGTORS 

§  1378.  (R.  S.  §  824.)     Attorneys,  solicitors,  and  proctors. 

On  a  trial  before  a  jury,  in  civil  or  criminal  causes  or.  before 
referees,  or  on  a  final  hearing  in  equity  or  admiralty,  a  docket  fee 
of  twenty  dollars;  Provided,  That  in  cases  of  admiralty  and  mari- 
time jurisdiction,  where  the  libelant  recovers  less  than  fifty  dollars, 
the  docket  fee  of  his  proctor  shall  be  but  ten  dollars. 

In  cases  at  law,  when  judgment  is  rendered  without  a  jury,  ten 
dollars. 

In  cases  at  law,  when  the  cause  is  discontinued,  five  dollars. 

For  scire  facias,  and  other  proceedings  on  recognizances,  five  dol- 
lars. 

For  each  deposition  taken  and  admitted  in  evidence  in  a  cause> 
two  dollars  and  fifty  cents. 

For  services  rendered  in  cases  removed  from  a  district  to  a  circuit 
court  by  writ  of  error  or  appeal,  five  dollars. 

For  examination  by  a  district  attorney,  before  a  judge  or  commis- 
sioner, of  persons  charged  with  crime,  five  dollars  a  day  for  the  time 
necessarily  employed. 

For  each  day  of  his  necessary  attendance  in  a  court  of  the  United 
States  on  the  business  of  the  United  States,  when  the  court  is  held 
at  the  place  of  his  abode,  five  dollars ;  and  for  his  attendance  when 
the  court  is  held  elsewhere,  five  dollars  for  each  day  of  the  term. 

For  traveling  from  the  place  of  his  abode  to  the  place  of  holding 
any  court  of  the  United  States  in  his  district,  or  to  the  place  of  any 
examination  before  a  judge  or  commissioner,  of  a  person  charged 
with  crime,  ten  cents  a  mile  for  going  and  ten  cents  a  mile  for  re- 
turning. 

When  an  indictment  for  crime  is  tried  before  a  jury  and  a  convic- 
tion is  had,  the  district  attorney  may  be  allowed,  in  addition  to  the 
attorney's  fees  herein  provided,  a  counsel  fee,  in  proportion  to  the 
importance  and  difficulty  of  the  cause,  not  exceeding  thirty  dollars. 
Act  Feb.  26.  1853,  c.  80,  §  1,  10  Stat  161,  162. 

The  application  of  the  provisions  of  this  section  relating  to  fees  of  attor- 
neys, and  of  the  provisions  thereof  and  of  other  statutes  allowing  compensa- 
tion to  district  attorneys  by  fees,  per  diem,  mileage,  per  centum,  etc.,  was  su- 
perseded as  to  the  compensation  of  all  district  attorneys  except  the  district 
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attorney  for  the  District  of  Columbia,  by  the  provisioiuhfor  payment  to  them 
of  salaries  and  .their  expenses,  etc,  made  by  Act  May  28,  1896,  c.  252,  H 
6-8,  14-18,  24,  and  in  subsequent  acts,  post,  §|  1418-1420,  1426-1431.  But 
by  section  6  of  said  act  all  fees  and  emoluments  authorised  by  law  to  be 
paid  to  district  attorneys  were  to  be  charged  and  collected  and  paid  to  the 
clerk  of  the  court  having  jurisdiction  and  by  him  covered  into  the  Treasury 
of  the  United  Stotes. 

The  appellate  jurisdiction  of  the  circuit  courts  on  writ  of  error  or  appeal 
from  the  district  courts,  for  services  in  which  cases  a  fee  was  allowed  by  this 
section,  was  vested  in  the  Supreme  Court  and  the  circuit  courts  of  appeals 
by  Act  March  8,  1891,  c  517,  §S  4-7,  26  Stat.  827,  incorporated  in  Jud.  Code, 
8§  128,  129,  238,  ante,  |§  1120,  1121,  1215,  and  the  circuit  courU  were 
abolished  by  Jud.  Code,  §S  289-291,  ante,  §S  1266-1268. 

Services  of  district  attorneys  in  the  circuit  courts  of  appeals  of  their  respec- 
tive circuits  were  included  in  the  official  services  for  which  they  were  to  be 
paid  salaries,  by  Act  May  28,  1896,  c.  252,  §  6,  post,  §  14ia 

Mileage  for  attendance  before  a  commissioner  or  other  committing  magis- 
trate was  restricted  to  one  mileage  actually  traveled  in  each  case,  by  a  provi- 
sion of  Act  Aug.  18,  1894,  c.  301,  S  1>  28  SUt  416.  But  all  provisions  for 
mileage  as  compensation  to  district  attorneys  and  their  assistants  were  super- 
seded by  the  provisions  for  payment  of  their  expenses,  including  actual  travel- 
ing expenses,  of  Act  May  28,  1896,  c.  252,  §S  8,  24,  post,  S§  1420,  1431,  and  of 
Act  March  4,  1907,  c.  2918,  §  1,  post,  §  1442,  and  Act  May  27,  1908,  c.  200, 
S  1,  post,  I  1443. 

Returns  of  fees  were  required,  and  their  contents  were  prescribed,  and  the 
rendering  and  settlement  of  accounts  of  district  attorneys  were  regulated  by 
R.  S.  §§  833,  834,  844-846,  and  subsequent  provisions,  post,  H  1394-1417. 

The  prohibition  of  Act  June  20,  1874,  c.  328,  |  3,  post,  |  3235,  that  no 
civil  officer  shall  receive  any  compensation  beyond  that  allowed  by  law,  by  a 
proviso  annexed  thereto  was  not  to  be  construed  to  prevent  the  employment 
and  payment  by  the  Department  of  Justice  of  district  attorneys  for  services 
not  covered  by  their  salaries  or  fees. 

Compensation  of  assistant  district  attorneys  was  provided  for  by  Act 
May  28,  1896,  c.  252,  §  8,  post,  §  1420, 

Payment  of  fees  of  district  attorneys,  in  cases  where  the  United  States  is  a 
party,  was  provided  for  by  R.  S.  §  856,  post,  §  1462;  and  recovery  of  other 
fees  and  compensation,  by  R.  S.  §  857,  post,  S  1463. 

Annual  appropriations  for  salaries  of  district  attorneys  and  expenses  of 
district  attorneys  and  their  assistants  are  made  by  the  sundry  civil  appropri- 
ation acts.  The  provisions  for  the  fiscal  year  1917  were  by  Act  July  1,  1916, 
c.  209,  f  1,  39  Stat 

Annual  appropriations  for  fees  of  the  district  attorney  for  the  District  of 
Columbia  are  made  by  the  sundry  civil  appropriation  acta  The  amount  ap- 
propriated for  the  fiscal  year  1912,  was  $28,940,  and  was  accompanied  by  a 
provision  limiting  the  amounts  which  said  district  attorney  should  pay  for 
the  various  expenses  of  his  office,  the  total  thereof  being  $22,940.  Subsequent 
appropriations  for  his  fees  were  for  the  same  amount  of  $28,940.  The  provi- 
sion for  the  fiscal  year  1917  was  by  Act  July  1,  1916.  c.  209,  §  1,  39  Stat 
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brought  by  the  ffoyernment  taxing  the 
district  attorney's  fees  is  not  condu- 
sive  as  against  the  government.  Bliss 
V.  U.  S.  (C.  C.  1889)  37  Fed.  191.  194. 
He  is  not  entitled  to  fees  for  seryices 
perfcfrmed  In  actions  to  recover  penal- 
ties for  violations  of  the  immigration 
laws  by  the  importation  of  aliens  under 
a  contract  to  labor,  where  such  suits 
were  eventually  compromised  and  dis- 
missed by  the  government  without  any 
judgment.  Bashaw  v.  U.  S.  (C.  O. 
1891)  47  Fed.  40,  42,  affirmed  (1892) 
50  Fed.  749,  1  C.  C.  A.  653. 

Where  a  district  attorney  renders 
services  after  removal  from  office,  pur- 
•  suant  to  arrangements  made  before  no- 
tice  of  his  removal,  and  the  attorney 
general  allows  him  a  certain  sum,  to 
pay  which  congress  makes  an  appro- 
priation, recovery  of  such  sum  by  the 
district  attorney  cannot  be  defeated  on 
the  ground  that  he  was  not  lawfully 
authorized  to  act  Winston  v.  U.  8. 
(C.  C.  1894)  63  Fed.  690. 

A  district  attorney  held  entitled  to 
fees  for  prosecuting  a  suit  in  the  name 
of  a  debtor  of  the  United  States,  and  to 
whose  rights  the  United  States  had 
succeeded.  U.  S.  v.  Ingersoll  (D.  C. 
1837)  Fed.  Cas.  No.  15,440. 

Counsel  fees  allowed  to  a  district  at- 
torney by  the  court  under  this  section 
cannot  be  reduced  by  the  attorney  gen- 
eral. Bird  V.  U.  S.  (D.  0.  1891)  45 
Fed.  110. 

An  attachment  for  contempt,  in  which 
a  district  attorney  properly  and  neces- 
'sarily  appears  for  the  government,  is 
an  independent  suit,  in  which  he  is 
entitled  to  his  statutory  fees.  Van 
Hoorebeke  v.  U.  S.  (D.  G.  1891)  46 
Fed.  456. 

A  judge  has  no  power  to  make  an 
allowance  to  a  district  attorney  in 
cases  tried  before  him,  if  there  is  an 
assimilated  fee  for  the  service.  Hill- 
born  V.  U.  S.  (1892)  27  Ct  CI.  547. 

The  services  of  a  district  attorney  or 
other  counsel  in  defending  officers  for 
official  acts  are  and  must  always  be 
rendered  at  the  request  of  the  head  of 
a  Department,  and  the  legal  compensa- 
tion allowed  for  such  services  in  the 
fee-bill  is  such  sum  as  may  be  agreed 
on.     (1858)  9  Op.  Atty.  (5en.  146. 

A  district  attorney  who  is  employed 
by  the  Attorney  General  to  argue  a 
case  in  whiah  the  United  States  is  con- 
cerned as  special  counsel  before  the 
Supreme  Court  is  entitled  to  receive 
a  proper  compensation  for  his  services; 
and  such  compensation  is  not  return- 
able in  his  emolument  account,  and  is 
no  part  of  a  maximum  allowance  pro- 
vided by  this  act  (1867)  12  Op.  Atty. 
Gen.  284. 

The  fee  of  a  United  States  attorney 
for  services  in  defending  suits  brought 
against  certain  naval  officers  is  not  pay- 
able out  of  the  appropriation  for  "costs 
of  suits"  in  Act  June  30,  1890  (26 
Stat  189),  which  relates  to  the  ordi- 
nary taxed  costs  of  suits  and  not  to 


fees  of  counsel  (1891)  20  Op.  Atty. 
Gen.  49. 

Suits  against  the  United  States  un- 
der section  15  of  the  Customs  Admin- 
istrative Act  of  June  10,  1890  (26 
Stat.  131),  are  directly  in  the  line  of 
duty  of  the  district  attorneys  and  fall 
within  this  section  and  the  compensa- 
tion of  district  attorneys  for  their 
services  in  defending  such  suits  against 
the  United  States,  in  their  respective 
districts,  is  limited  to  the  fees  pre- 
scribed by  this  section.  (1891)  20 
Op.  Atty.  Gen.  228. 

A  district  attorney  is  entitled  to  re- 
ceive as  compensation  for  making  in- 
quiry and  examination  under  section 
1297  in  a  seizure  case  reported  by  the 
collector  and  afterwards  tried  or  dis- 
posed of  before  the  court,  such  sum  as 
the  Secretary  of  the  Tt-easury  shall 
deem  just  and  reasonable,  upon  the 
certificate  of  the  judge;  and  the  re- 
ceipt of  such  sum  will  not  preclude 
him  from  recovering  those  regular  fees 
to  which  he  would  otherwise  be  en- 
titied  for  service  in  court  (1892)  20 
Op.  Atty.  Gen.  399. 

The  amount  of  fees  to  be  allowed  a 
United  States  attorney  in  any  given 
case  is  a  matter  to  be  adjusted  by  the 
Comptroller  in  the  exercise  of  a  legal 
discretion  under  the  advice  of  the  Solic- 
itor of  the  Treasury.  (1892)  20  Op. 
Atty.  Gen.  476. 

This  section  has  no  application  to 
services  rendered  by  United  States  at- 
torneys under  section  1381,  compensa- 
tion for  which  is  to  be  fixed  and  al- 
lowed in  the  manner  prescribed  by  the 
provisions  of  the  latter  statute. 
(1894)  20  Op.  Atty.  Gen.  709. 

2.  Other  attorney  feesw— Counsel  fees 
disallowed  in  a  suit  against  a  treas- 
urer's agent  for  an  illegal  seizure. 
Flanders  v.  Tweed  (1872)  15  Wall.  450, 
452,  21  L.  Ed.  203. 

On  dismissal  of  a  bill  for  dissolution 
of  a  corporation,  counsel  fees  held 
properly  disallowec^  to  defendant. 
Groom  v.  Mortimer  Land  Co.  (1912) 
192  Fed.  849,  113  C.  C.  A.  173,  writ  of 
error  denied  (1912)  32  Sup.  Ct  835, 
225  U.  S.  700,  56  L.  Ed.  1264. 

Where  plaintiffs,  suing  as  executors, 
dismiss  their  bill  because  not  compe- 
tent to  sue  as  such  in  the  jurisdiction, 
a  lawyer's  fee  will  be  taxed  against 
them.  Patterson  v.  Ball  (C.  C.  1809) 
Fed.  Cas.  No.  10,823. 

At  common  law,  an  attorney's  fees 
should  not  be  taxed  as  costs.  Central 
Trust  Co.  V.  Wabash,  St  L.  &  P.  Ry. 
Co.  (C.  C.  1887)  32  Fed.  684. 

This  section  does  not  regulate  allow- 
ance by  courts  of  equity  for  counsel 
fees  to  the  complainant,  for  the  right 
to  make  such  allowance  has  been  rec- 
ognized as  a  general  power  of  a  court 
of  equity.  Cuyler  v.  Atlantic  &  N.  C. 
R.  Co.  (C.  C.  1904)  132  Fed.  570. 

Where  creditors  presented  claims  to 
receivers  of  the  debtor  which  were  re- 
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jected»  whereupon  the  creditors  prose- 
cuted their  claims  to  an  allowance  be- 
fore a  master,  the  creditors'  attor- 
ney though  entitled  to  an  allowance  for 
taxable  disbursements  and  a  docket  fee, 
was  not  entitled  to  an  attorney's  fee. 
Ely  V.  Van  Elannel  Revolving  Door  Co. 
(C.  C.  1911)  184  Fed.  459. 

Where  the  adjudication  has  been  re- 
sisted, costs  may  be  recovered  by  the 
petitioning  creditor  which  are  allowed 
to  a  party  recovering  in  a  suit  in 
equity,  but  a  special  allowance  for  coun- 
sel fees  cannot  be  made.  In  re  Shee- 
han  (D.  C.  1873)  Fed.  Cas.  No.  12,738. 

II.  DOCKET  FEE 

3.  When  taxabled— A  docket  fee  of 
$20  is  taxable  where  a  trial  at  common 
law  is  begun  by  the  swearing  of  a  jury 
or  the  introduction  of  testimony  and 
on  the  opening  of  argument  upon  a.  final 
hearing  in  equity  or  admiralty  on  ap- 
peal from  the  clerk's  taxation  of  costs. 
The  Bay  City  (D.  C.  1880)  3  Fed.  47, 
48.  Where  an  action  at  law  is  refer- 
red by  agreement  to  a  special  master, 
who  tries  and  determines  all  questions 
of  both  law  and  fact.  St  Matthew's 
Sav.  Bank  v.  Fidelity  &  Casualty  Co. 
of  New  York  (C.  C.  1900)  105  Fed. 
161.  Where  the  case  is  one  of  a  num- 
ber stipulated  to  be  heard  together,  the 
decree  in  one  case  to  stand  as  the  de- 
cree in  all.  Goodyear  Dental  Vulcanite 
Co.  V.  Osgood  (C.  C.  1877)  Fed.  Cas. 
No.  5,594. 

Such  fee  is  taxable  in  favor  of  the 
prevailing  party  in  an  appeal  to  the 
United  States  circuit  court  of  appeals, 
who  is  entitled  to  tax  a  docket  fee  of 
$20.  John  ShUlito  Co.  v.  McClung 
(1895)  66  Fed.  22.  13  C.  C.  A.  284. 
And  in  favor  of  an  alleged  involuntary 
bankrupt  who  successfully  resists  ad- 
judication. In  re  Wise  (D.  C.  1914) 
212  Fed.  567. 

A  docket  fee  is  taxable  on  a  recovery 
by  the  government  for  violation  of  the 
Twenty-Eight  Hour  Law.  U.  S.  v. 
Southern  Pac.  Co.  (C.  C.  1909)  172 
Fed.  909,  911. 

It  is  proper  to  tax  a  docket  fee  in 
favor  of  each  successful  claimant  in  an 
action  on  the  bond  of  a  public  con- 
tractor given  conformably  to  the  provi- 
sions of  Act  Aug.  13.  1894,  as  amend- 
ed by  Act  Feb.  24, 1905,  for  the  protec- 
tion of  laborers  and  materialmen,  since 
the  claims  are  several,  and  represent 
distinct  causes  of  action  in  different 
parties,  although  consolidated  in  a  single 
suit.  Title  Guaranty  &  Trust  Co.  v. 
Crane  Co.  (1910)  31  Sup.  Ct.  140,  219 
U.  S.  24,  65  L.  Ed.  72.  In  favor  of  the 
creditors*  attorney  where  creditors  pre- 
sent claims  to  receivers  of  the  debtor 
which  are  rejected,  whereupon  the 
creditors  prosecute  their  claims  to  an 
allowance  before  a  master.  Ely  v.  Van 
Kannel  Revolving  Door  Co.  (C.  C. 
1911)  184  Fed.  459.     And  in  favor  of 
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one  who  is  made  a  party  to  a  credi- 
tors' bill,  filed  to  administer  an  insol- 
vent estate,  but  has  no  interest  in  the 
estate,  and  can  derive  no  benefit  from 
its  administration,  and  who  promptly 
disclaims  interest  therein.  Malcomson 
V.  Wappoo  MUls  (C.  C.  1899)  97  Fed. 
225. 

The  docket  fee  cannot  be  taxed  in 
favor  of  a  party  not  an  attorney,  who 
conducts  his  own  cause.  Gorse  v.  Par- 
ker (C.  C.  1888)  36  Fed.  840.  Nor 
in  favor  of  an  intervener  who  files  his 
claim  in  a  suit  involving  the  operation 
of  a  railroad  by  a  receiver  and  receives 
payment  for  injuries  sustained  by  such 
operation.  Missouri  Pac.  Ry.  Co.  v. 
Texas  &  Pac.  Ry.  Co.  (C.  C  1889) 
38  Fed.  775,  776. 

No  docket  fee  is  allowable  on  excep- 
tions to  a  commissioner's  report.  Beck- 
with  V.  Easton  (D.  C.  1870)  Fed.  Cas. 
No.  1,212. 

Although  the  statute  allows  no  solic- 
itor's docket  fee  upon  a  discontinu- 
ance, yet,  following  the  analogy  of  the 
common  law,  a  fee  of  five  dollars  is 
allowed  in  equity.  Kaempfer  v.  Tay- 
lor (C.  C.  1897)  78  Fed.  795. 

Cost  of  dockets  can  be  allowed  a 
district  attorney,  only  out  of  the  fees 
and  emoluments  earned  for  the  years 
during  which  the  expenses  were  incur- 
red. Ruhm  V.  U.  S.  (C.  C.  1895)  66 
Fed.  531. 

The  provision  that  the  district  attor- 
neys for  Montana  shall  receive  double 
fees,  applies  to  the  regular  fee  of  $20 
allowed  in  a  criminal  case.  Weed  v. 
U.  S.  (O.  C.  1894)  65  Fed.  399. 

Though  a  proceeding  for  the  assess- 
ment of  damages  was  a  special  proceed- 
ing within  a  state  statute,  as  distin- 
guished from  a  civil  cause  or  case  at 
law  in  which  the  district  attorney  would 
be  entitled  to  a  docket  fee,  such  pro- 
ceeding, after  an  appeal  which  either 
party  was  entitled  to  take,  became  a 
regular  action  at  law  in  which  the  pe- 
titioner became  the  plaintiff  and  the 
contestant  the  defendant.  Colman  y. 
U.  S.  (1895)  66  Fed.  695,  699,  14  C. 
C.  A.  65. 

The  attorney's  docket  fee  is  taxable 
as  part  of  the  costs  on  the  remand  of 
a  nonremovable  case  to  the  state  court 
Pellett  V.  Great  Northern  Ry.  Co.  (C. 
C.  1900)  105  Fed.  194,  195. 

On  the  remand  of  a  catse  to  the 
state  court,  plaintiff  is  entitled  to  tax 
a  docket  or  attorney's  fee  of  $10  only; 
this  section  being  inapplicable.  Bowens 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.  (D.  C. 
1914)  215  Fed.  287. 

Attorney's  docket  fee  of  $10  held  to 
be  taxed  as  costs  on  remand  of  case 
to  state  court  Walsh's  Adm'x  y.  Jop- 
lin  &  P.  Ry.  Co.  (D.  C.)  219  Fed.  34o. 

The  attorney's  docket  fee  will  not  be 
allowed  upon  an  order  to  remand  to 
a  state  court,  either  under  t^is  sec- 
tion, allowing  the  fee  on  a  "final  hear- 
ing" in  equity,  nor  under  section  1019. 
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Smith  ▼.  Western  Union  TeL  Co.  (O. 
C.  1897)  81  Fed.  242. 

4.  "Trial  before  a  jury."— In  a  law 
case,  where  there  is  a  final  trial  before 
a  jury,  the  attorney's  docket  fee  of  $20 
is  always  to  be  taxed.  Williams  v. 
Morrison  (0.  C.  1887)  32  Fed.  682. 
The  phrase  "trial  before  a  jury"  ap- 
plies only  to  cases  in  which  a  contro- 
versy is  terminated  by  a  verdict  and  a 
judgment  thereon.  Strafer  v.  Carr  (C. 
C.  1881)  6  Fed.  466,  467.  So  that,  on 
a  case  on  trial  being  settled  pursuant 
to  a  stipulation  before  submission,  no 
docket  fee  was  allowable.  Howler  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  O. 
1009)  166  Fed.  828.  Nor  is  such  fee 
taxable  where  the  jury  has  disagreed. 
Cleaver  v.  Traders*  Ins.  Co.  (C.  O. 
1889)  40  Fed.  863.  CONTRA.,  the 
provision  as  the  fee  in  cases  "tried  be- 
fore a  jury"  includes  cases  which  are 
so  tried  but  in  which  there  is  a  mis- 
trial, and  no  verdict  Is  rendered. 
Weed  V.  U.  S.  (D.  C.  1897)  82  Fed. 
414,  417.  In  cases  where  the  jury  fail 
to  agree  district  attorneys  are  entitled 
to  a  docket  fee  of  |20.  Williams  v. 
Morrison  (C.  C.  1887)  32  Fed.  682; 
Van  Hoorebeke  v.  U.  S.  (0.  C.  1891) 
46  Fed.  456,  457;  The  Bay  City  (D.  O. 
1880)  3  Fed.  47;  Weed  v.  U.  S.  (D. 
C.  1897)  82  Fed.  414,  417;  BfiUborn  v. 
U.  S.  (1892)  27  Ct  CI.  547. 

5.  Trial  before  referee^-A  referee  in 
bankruptcy  is  not  a  "referee,"  within 
the  meaning  of  this  section,  and  in  no 
event  can  more  than  one  docket  fee  be 
taxed  in  any  one  bankruptcy  proceed- 
ing. Peck  V.  Richter  (1914)  217  Fed. 
880,  133  C.  C.  A.  590. 

A  special  master  in  chancery  is  not 
a  referee  within  this  section.  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  Ry. 
Co.  (C.  C.  1887)  32  Fed.  684. 

6.  Number     of     fees     taxable^— The 

docket  fee  of  $20,  taxable  on  a  trial 
or  final  hearing  in  the  federal  court,  is 
taxable  but  once.  Cleaver  v.  Traders* 
Ins.  Co.  (C.  C.  1889)  40  Fed.  863; 
Troy  Iron  &  Nail  Factory  v.  Erastus 
Corning  (C.  O.  1869)  Fed.  Cas.  No. 
14,197. 

Where  there  have  been  two  trials  of 
a  cause,  the  first  of  which  resulted  in 
a  disagreement  of  the  jury  and  the  sec- 
ond in  a  verdict  for  the  defendant,  but 
one  docket  fee  of  $20  will  be  allowed. 
Huntress  v.  Town  of  Epsom  (C.  C. 
1883)  15  Fed.  732. 

The  district  attorney  is  entitled  to 
but  one  fee  for  all  cases  arising  out  of 
one  writ  of  mandamus.  If  they  are 
separately  brought,  he  should  move  for 
their  consolidation.  Durant  v.  Wash- 
ington County  (0.  C.  1869)  Fed.  Cas. 
No.  4,191. 

The  statute  does  not  forbid  the  al- 
lowance of  a  docket  fee  on  or  for  each 
trial  before  a  jury,  where  there  is  a 
verdict,  or  on  or  for  each  final  hear- 
ing in  equity  or  admiralty,  if  there  are 
two  or  more  final  hearings  in  the  same 


cause.  Wooster  v.  Handy  (C.  0. 1885) 
23  Fed.  49. 

Where  one  or  more  of  the  defendants 
ent^r  a  plea  of  guilty  on  one  day,  and 
on  a  subsequent  day  the  remaining  de- 
fendants, in  one  indictment,  are  tried 
before  a  jury  and  are  convicted,  the 
district  attorney  is  entitled  to  one 
docket  fee  of  |10  for  the  former  and 
to  one  docket  fee  of  $20  for  the  latter. 
Waters  v.  U.  S.  (1896)  31  Ct.  CL  307. 

In  a  suit  at  law  there  were  three 
trials  before  a  jury,  resulting  upon  the 
first  trial  in  a  verdict  for  the  plaintiff, 
but  followed,  upon  the  second  and 
third  trials,  in  two  separate  verdicts 
for  the  defendant.  Held,  that  the  de- 
fendant's attorney  was  entitled  to  a 
docket  fee  of  $20  for  each  of  the  three 
trials.  Schmieder  v.  Barney  (C.  C. 
1881)  7  Fed.  451. 

Each  successful  claimant  in  an  ac- 
tion on  the  bond  of  a  public  contractor, 
given  conformably  to  section  6923, 
post,  may  be  allowed  the  docket  fee 
authorized  by  this  section,  since  the 
claims  are  several,  and  represent  dis- 
tinct causes  of  auction  in  different  par- 
ties, although  consolidated  in  a  single 
suit.  Title  Guaranty  &  Trust  Co.  v. 
Crane  Co.  (1910)  31  Sup.  Ct.  140,  219 
U.  S.  24,  55  L.  Ed.  72,  affirming  judg- 
ment Title  Guaranty  &  Trust  Co.  v. 
Puget  Sound  Engine  Works  (1908)  163 
Fed.  168,  89  C.  C.  A.  6ia  But  where 
separate  claims  and  demands  are  filed, 
which  could,  and  properly  should,  be 
united,  all  the  causes  of  action  being 
proven  by  the  same  witnesses  in  the 
same  depositions,  all  the  parties  ap- 
pearing by  the  same  attorneys,  and  the 
causes  covered  by  one  final  decree,  it  is 
error  to  allow  more  than  one  docket 
fee.  The  State  of  Missouri  (1896)  76 
Fed.  376,  22  C.  C.  A.  239. 

This  section  does  not  forbid  the  al- 
lowance of  a  docket  fee  on  or  for  each 
trial  before  a  jury,  where  there  is  a 
verdict,  or  on  or  for  each  final  hearing, 
if  there  are  two  or  more  final  hear- 
ings. Wooster  v.  Handy  (C.  C.  1885) 
23  Fed.  49,  52.  And  where  a  cause  in 
equity  is  heard  and  reheard  on  the 
merits,  two  docket  fees  are  taxable  in 
favor  of  the  prevailing  party.  Ameri- 
can Diamond  Rock  Boring  Co.  v.  Shel- 
don (C.  C.  1886)  28  Fed.  217. 

Where  several  suits  by  the  same  firm 
against  different  insurance  companies, 
to  recover  for  a  fire  loss,  are  by  agree- 
ment submitted  to  referees  to  fix  the 
value  of  the  property  destroyed,  and  to 
render  a  final  award,  and  the  referees 
give  judgment  against  the  insurance 
companies  for  a  certain  amount  and 
costs,  it  is  proper  to  allow  as  costs  an 
attorney's  fee  of  $20  in  each  of  the 
original  cases.  Switzer  v.  Home  Ins. 
Co.  (O.  C.  1891)  46  Fed.  60.  And  see 
Peck,  Stow  &  Wilcox  Co.  v.  Fray  (C. 
C.  1899)  92  Fed.  947,  holding  that  only 
one  attorney's  docket  fee  is  taxable  in 
an  equity  case,  and  that  only  on  the 
final  disposition  of  the  case,  unless  up- 
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on  motion  for  rehearing  allowed,  when 
an  attorney's  docket  fee  is  taxable  in 
favor  of  the  prevailing  party  upon  each 
hearing. 

Two  docket  fees  are  taxable  where 
two  suits  are  brought  in  a  federal  court 
between  the  same  parties  which  are 
consolidated  for  trial,  but  separate  ver- 
dicts are  returned.  U.  S.  v.  Venable 
Const  Co.  (C.  0.  1904)  158  Fed.  833. 

7. Admiraltyw-^nly   one   docket 

fee  can  be  taxed  in  admiralty.  Dede- 
kam  V.  Vose  (0.  C.  1853)  Fed.  Cas. 
No.  8,730;  Fed.  Gas.  No.  3,731;  Hay- 
ford  V.  Griffith,  Id.  6,264.  Though  the 
case  is  appealed  from  the  district  to  the 
circuit  court  Mellor  v.  Cox  (O.  C. 
1891)  46  Fed.  662.  Only  one  such  fee 
can  be  taxed  where  a  petition  is  filed  by 
persons  claiming  a  lien  on  the  proceeds 
of  a  vessel  in  the  registry,  and  it  is  re- 
ferred to  a  commissioner  to  take  proof 
of  the  facts,  and  exceptions  are  taken  to 
his  report  In  re  Trundy  (D.  G.  1883) 
18  Fed.  607.  Where  the  proctor 
claiming  docket  fees  represents  several 
claimants  who  recover  in  a  proceeding 
for  limitation  of  liability  to  but  a  sin- 
gle docket  fee.  Boston  Marine  Ins. 
Go.  v.  Metropolitan  Redwood  Lumber 
Co.  (1912)  197  Fed.  703,  117  G.  C.  A. 
97;  The  John  McDermott  (D.  G.  1901) 
109  Fed.  90,  91.  Where  a  number  of 
libels  against  the  same  vessel  are  con- 
solidated, and  heard  at  the  same  time, 
and  represented  by  the  same  proctor. 
The  Rabboni  (1898)  84  Fed.  681,  28 
C.  C.  A.  517;  The  Stanley  Dollar 
(1908)  160  Fed.  911,  88  C.  G.  A.  93; 
The  W.  B.  Castle  (G.  C.  1883)  16 
Fed.  927;  The  LUlie  (C.  G.  1890)  42 
Fed.  179;  The  Medusa  (D.  C.  1891) 
47  Fed.  821;  Black  Diamond  Coal  Min. 
Co.  V.  The  H.  C.  Grady  (D.  C.  1897) 
84  Fed.  226;  Barron  v.  The  Mount 
Eden  (D.  G.  1898)  87  Fed.  483;  The 
Gordon  CampbeU  (D.  C.  1904)  131 
Fed.  963;  British  &  South  American 
Steam  Navigation  Go.  v.  Delaware,  L. 
&  W.  R.  Co.  (D.  C.  1912)  195  Fed. 
984. 

The  owners  of  the  steamship  A.  li- 
beled the  steamship  W.  for  damages  by 
collision.  The  W.,  by  petition  under 
the  fifty-ninth  rule,  made  certain  tugs 
codefendants  with  herself  in  this  suit, 
and  also  brought  a  cross  suit  against 
tiie  A.  and  the  tugs,  jointly.  The  A. 
was  represented  by  one  proctor,  the 
tugs  all  appeared  by  another  proctor. 
On  the  trial  the  W.  was  declared  sole- 
ly in  fault  for  the  collision.  Held,  that 
the  tugs,  and  also  the  A.,  were  entitied 
to  tax  against  the  W.  a  single  bUl  of 
costs  in  each  action.  The  Waverly  and 
The  Anglia  (D.  C.  1890)  42  Fed.  188. 

Where  a  vessel  is  libeled  by  material 
men,  and  thereafter  other  material 
men  file  libels  in  the  nature  of  inter- 
ventions to  be  perfected  if  the  vessel 
to  released,  otherwise  to  operate  on 
the  balance  of  the  proceeds  ^of  the  sale, 
proctors'  costs  should  not  be  allowed 
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on   such   subsequent  suits.     Butler  v. 
The  Julia  (D.  C.  1893)  57  Fed.  233. 

Where  libelant  was  the  prevailing 
party  in  a  suit  in  admiralty,  but  for 
equitable  reasons  the  court  directed 
that  the  costs  be  divided  and  paid  by 
the  parties  in  stated  proportions,  such 
order  should  be  construed  as  including 
the  statutory  fee  for  libelant's  proctor, 
which  in  ordinary  course  would  have 
been  taxed  as  costs,  but  not  a  fee  for 
respondent's  proctor,  which,  if  taxable 
under  this  section,  is  only  so  against 
his  own  client  The  L.  F.  Munson  (D. 
C.  1904)  127  Fed.  767. 

8.  "Final  hearing."— To  constitute  "a 
final  hearing  in  equity  or  admiralty" 
there  must  be  a  hearing  of  the  cause 
on  its  merits;  that  is,  a  submission  of 
it  to  the  court,  in  such  shape  as  the 
parties  choose  to  give  it  with  a  view 
to  a  determination  whether  plaintiff  or 
libelant  has  made  out  the  case  stated 
by  him  in  his  bill  or  libel  as  the  ground 
for  the  permanent  relief  which  his 
pleading  seeks,  or  such  proofs  as  the 
parties  place  before  the  court,  be  the 
case  one  of  pro  confesso,  or  bill  or 
libel  and  answer,  or  pleadings  alone,  or 
pleadings  and  proofs.  Wooster  v.  Han- 
dy (C.  G.  1885)  23  Fed.  49,  52;  Mer- 
cartney  v.  Crittenden  (C.  G.  1885)  24 
Fed.  401. 

9.  — -  Equity.^A  provision  for  an 
attorney's  fee  in  a  mortgage  being  in- 
valid under  the  state  law,  the  attorney 
can  recover  no  more  than  the  docket 
fee  allowed  by  this  section.  Gray  v. 
Havemeyer  (1892)  53  Fed.  174,  179,  3 
G.  C.  A,  497. 

As  to  when  docket  fee  is  taxable,  and 
what  is  considered  a  "final  hearing,** 
see  Goodyear  Dental  Vulcanite  Co.  v. 
Osgood  (C.  G.  1877)  Fed.  Cas.  No.  5,- 
594. 

Since  there  has  been  no  final  hearing, 
the  docket  fee  of  $20  cannot  be  taxed 
upon  the  hearing  of  a  demurrer  which 
is  overruled,  with  leave  to  defendant 
to  answer.  McLean  v.  Clark  (C.  C. 
1885)  23  Fed.  861.  Or  where  there 
has  been  no  hearing  and  no  decision  of 
the  court  Yale  Lock  Mfg.  Co.  v.  Col- 
vin  (G.  C.  1882)  14  Fed.  269.  judg- 
n:ent  affirmed  Paine  ▼.  Central  Vermont 
R.  Co.  (1886)  6  Sup.  Ct  1019,  118  U. 
S.  152,  30  L.  Ed.  193.  Nor  can  such 
fee  be  taxed  on  a  reference  in  a  suit  in 
equity  under  an  interlocutory  order 
before  final  hearing.  Act  Feb.  26,  1853. 
Doughty  V.  West  Bradley  &  Gary  Mfg. 
Co.  (C.  G.  1870)  Fed.  Gas.  No.  4,030. 
Or  on  a  hearing  on  a  motion  to  set 
aside  service  of  process.  Ifichigan 
Aluminum  Foundry  Co.  v.  Aluminum 
Co.  of  America  (C.  0.  1911)  190  Fed. 
903. 

A  hearing  on  demurrer  is  a  final  hear- 
ing for  which  a  docket  fee  of  $20  may 
be  taxed.  Price  v.  Coleman  (C.  C. 
1885)  22  Fed.  694.  When  the  demurrer 
in  sustained.  Greener  v.  Steinway  (0. 
G.  1885)  48  Fed.  70a  As  is  also  the 
consideration  of  a  bill  when  it  results 
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in  the  linal  disposition  of  a  cause.  An- 
drews V.  Cole  (C.  C.  1884)  20  Fed. 
410. 

Where  a  suit  has  abated,  after  demur- 
rer overruled  and  answer  filed,  by  the 
death  of  the  plaintiff,  and  subsequent- 
ly there  is  granted  a  motion  by  defend- 
ant to  dismiss  for  want  of  prosecution, 
the  attorney's  docket  fee  of  $20  was 
taxable  under  a  decree  awarding  the 
defendant  his  costs.  Partee  ▼.  Thomas 
(C.  C.  1886)  27  Fed.  429. 

A  solicitor  for  an  intervener  in  an 
equity  case,  who  prevails  in  such  in- 
tervention, is  not  entitled  to  a  docket 
fee  of  $20,  as  such  a  termination  is  not 
a  "final  hearing  in  equity."  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  By. 
Co.    (C.   C.   1887)    32   Fed.   684,   685. 

Petitions  by  strangers  to  a  receiver- 
ship suit  to  be  paid  sums  of  money  on 
account  of  the  operation  of  the  prop- 
erty in  the  custody  of  the  court  are 
mere  interlocutory  applications  and  the 
order  thereon,  whether  granting  or  re- 
fusing the  prayer  of  the  applications 
are  not  final  hearings  for  which  a  dock- 
et fee  is  allowable.  Missouri  Pac.  By. 
Co.  V.  Texas  &  P.  By.  Co.  (C.  C.  1889) 
38  Fed.  775,  776. 

This  section  does  not  regulate  allow- 
ance by  courts  of  equity  for  counsel 
fees  to  the  complainant,  for  the  court 
to  make  such  allowance  has  been  rec- 
ognized as  a  general  power  of  a  court 
of  equity.  Cuyler  v.  Atlantic  &  N.  C. 
B.  Co.  (C.  C.  1904)  132  Fed.  570. 

Where  the  Attorney  General  directs 
a  district  attorney  to  appear  on  behalf 
of  the  government  in  a  suit  in  equity, 
he  is  entitled  to  a  fee  of  $20.  Hillborn 
v.  U.  S.  (1892)  27  Ct  CI.  547. 

10.  -—  Dismissal  of  suit  in  equity.^ 
The  docket  fee  of  $20  will  be  disal- 
lowed: Where  in  an  equity  case  be- 
fore any  decree  is  rendered  an  order 
dismissing  the  bill  with  costs  is  obtain- 
ed, without  notice  to  the  defendant  or 
hearing  or  consideration  of  the  case 
by  the  court.  Coy  v.  Perkins  (C.  C. 
1882)  18  Fed.  111. 

Where  a  case  is  dismissed  on  demur- 
rer, with  usual  costs,  and  the  docket 
fee  was  included  in  the  bill  of  costs. 
New  York  Belting  &  Packing  Co.  v. 
New  Jersey  Car-Spring  &  Bubber  Co. 
(C.  C.  1887)  32  Fed.  755.  Where  de- 
fendant demurs  to  a  bill  in  equity  on 
the  ground  that  it  does  not  connect 
her  with  the  cause  of  action,  and  plain- 
tiff files  a  replication,  and,  before  the 
issue  of  law  is  argued,  plaintiff  discon- 
tinues the  suit  pursuant  to  a  stipulation 
whereby  defendant  agrees  to  such  a 
course.  De  Boux  v.  Girard  (C.  C. 
1899)  92  Fed.  948.  Where  the  suit  is 
voluntarily  discontinued  by  the  com- 
plainant before  any  hearing  either  in- 
terlocutory or  finaL  Consolidated  Bung- 
ing Apparatus  Co.  v.  American  Process 
Fermentation  Co.  (C.  C.  1885)  24  Fed. 
658.  Where  the  usual  pleadings  are 
filed,  and  issue  joined,  the  case  is  notic- 
ed for  final  hearing,  and  called  on  the 
2U.S.Coi«P.*16-140 


calendar,  and  on  complainant's  motion, 
his  bill  is  dismissed  "with  the  usual 
costs  to  defendant."  Byan  v.  Gould 
(C.  C.  1887)  32  Fed-  754.  Where  a 
suit  is  dismissed  for  want  of  prosecu- 
tion. Wigton  V.  Brainerd  (C.  C.  1896) 
28  Fed.  29.  Or  where  a  bill  for  in- 
fringement is  dismissed.  Luxfer  Prism 
Patents  Co.  v.  Elkins  (C.  C.  1900)  99 
Fed.  29. 

When  a  bill  in  equity  is,  after  answer 
filed,  dismissed  by  the  plaintiff,  on  his 
own  application,  either  generally  or 
"without  prejudice,"  the  granting  of 
such  an  order  is  a  "final  hearing"  and 
the  solicitor's  docket  fee  of  $20  is 
then  taxable  as  part  of  the  costs  of 
the  case,  "recoverable  by  law  in  favor 
of  the  prevailing  party."  This  results 
from  the  general  law  of  costs  in  courts 
of  equity  which  is  adopted  by  this  act 
of  congress,  so  far  as  relates  to  the 
principles  governing  the  court  in  the 
taxation  of  costs,  as  between  party  and 
party.  Goodyear  v.  Sawyer  (C.  C. 
1883)  17  Fed.  2. 

A  demurrer  to  a  bill  in  equity  was  ar- 
gued and  overruled,  when  the  defend- 
ants answered  fully  to  the  merits.  Aft- 
erwards the  court  dismissed  the  bill 
without  prejudice,  upon  the  ex  parte 
application  of  the  complainant,  with- 
out looking  into  the  pleadings,  or  de- 
ciding any  point  of  law  or  fact.  Held, 
that  there  was  no  final  hearing,  within 
the  meaning  of  this  section.  Mercart- 
ney  v.  Crittenden  (C.  C.  1885)  24  Fed. 
401 

Where  a  suit  had  abated,  after  demur- 
rer overruled  and  answer  filed,  by  the 
death  of  the  plaintiff,  and  subsequently 
there  was  granted  a  motion  by  defend- 
8nt  to  dismiss  for  want  of  prosecution, 
such  fee  was  held  taxable  under  a  de- 
cree awarding  the  defendant  his  costs. 
Partee  v.  Thomas  (C.  C.  1886)  27  Fed. 
429. 

If,  after  a  decree  refusing  a  prelimi- 
nary injunction,  the  plaintiff  dismissed 
the  bill,  the  docket  fee  of  $20  upon 
final  hearing  is  taxable  for  the  solicitor 
of  the  prevailing  party.  Louisville  & 
N.  B.  Co.  V.  Merchants*  Compress  & 
Storage  Co.  (C.  C.  1892)  50  Fed.  449. 

To  constitute  such  a  "final  hearing"  as 
will  authorize  the  taxation  of  a  solic- 
itor's docket  fee  of  $20,  there  must  be 
a  hearing  of  the  cause  on  the  merits; 
and  the  mere  fact  that  an  order  dis- 
continuing a  cause  without  prejudice 
provides  that  certain  depositions  filed 
by  defendant  may  be  used  by  him  in  any 
suit  brought  by  complainant  on  the 
same  cause  of  action  does  not  make 
such  a  discontinuance  a  final  hearing. 
Kaempfer  v.  Taylor  (0.  C.  1897)  78 
Fed.  795. 

Though  the  statute  allows  no  solic- 
itor's docket  fee  upon  a  discontinuance, 
yet,  following  the  analogy  of  the  com- 
mon law,  a  fee  of  $5  is  allowed  in  equi- 
ty.    Id. 

Such  fee  is  chargeable  where  any  is- 
sue of  law  or  fact  has  been  presented 
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to  the  court  for  cooBideration,  and 
where  the  expression  of  the  court's 
opinion  thereon,  after  hearing,  results 
in  a  final  disposition  of  the  cause,  even 
though  such  disposition  be  a  dismissal 
on  motion  of  the  complainant.  Carter 
V.  Sweet  (C.  C.  Ib97)  84  Fed.  16. 

M.  —  Admiralty.— Costs  in  admi- 
ralty are  wholly  within  the  control  of 
the  court,  and  are  allowed  upon  equita- 
ble considerations.  Where  a  large  num- 
ber of  persons  joined  in  the  same  libel, 
appearing  by  the  same  attorney,  and 
the  cause  of  action  of  each  was  proved 
by  substantially  the  same  witnesses, 
the  allowance  of  a  proctor's  fee  of  $10 
on  each  claim  was  ample,  and  will  not 
be  disturbed  on  appeal.  The  Oregon 
(1904)  133  Fed.  609,  68  C.  C.  A.  003. 

Such  docket  fee  may  be  taxed  on  dis- 
missal of  the  appeal  for  an  irregulari- 
ty in  failing  to  give  security  for  costs. 
Hayford  v.  Griffith  (C.  C.  1853)  Fed. 
€as.  No.  6,204. 

Where  a  vessel  is  in  custody  under 
process,  and  the  case  is  entered  in  the 
admiralty  docket,  and  a  consent  is  giv- 
en that  the  case  be  discontinued  on 
payment  of  the  amount  claimed  and 
the  libelant's  costs,  the  granting  of  a 
motion  for  an  order  discharging  the 
vessel  from  custody  and  canceling  stip- 
ulations is  a  final  hearing,  entitling  li- 
belant to  a  docket  fee  of  $20.  The  Alert 
(C.  C.  1883)  15  Fed.  620. 

As  an  appeal  in  admiralty  suspends 
the  original  decree,  and  there  is  no 
final  hearing  until  that  in  the  appellate 
court,  the  proctor's  docket  fee  of  $20, 
allowable  on  "final  hearing  in  admiral- 
ty," accrues  in  case  of  appeal  only  in 
the  circuit  courjt,  and  should  be  charg- 
ed but  once.  Crosby  v.  The  Llllie  (C. 
O.  1890)  42  Fed.  179. 

In  summary  proceedings,  where  the 
amount  is  less  than  $50,  and  libelant's 
proctor  takes  the  benefit  of  .the  rule  of 
court  dispensing  with  libelant's  stipu- 
lation for  costs,  no  proctor's  fee  can 
bo  taxed  in  his  favor,  except  by  special 
allowance  by  the  court,  on  a  showing 
of  special  circumstances;  and  the  al- 
lowance will  not  be  made  merely  Se- 
<:ause  he  had  the  testimony  taken  be- 
fore a  commissioner,  instead  of  before 
the  court,  as  he  might  have  done.  The 
Ethel  (D.  C.  1894)  59  Fed.  474. 

A  "final  hearing,"  upon  which  the 
libelant's  proctor  becomes  entitled  to  a 
docket  fee,  is  a  submission  of  the  case 
for  determination  on  the  merits,  or  the 
^submission  of  some  question  the  dispo- 
sition of  which  finally  ends  the  case.  A 
proceeding  before  a  commissioner  on  a 
reference  is  not  such  a  final  hearing. 
Barron  v.  The  Mount  Eden  (D.  O. 
1898)  87  Fed.  483.  Nor  is  a  hearing 
of  exceptions  to  pleadings  in  admiralty. 
The  Anchoria  (D.  C.  1885)  23  Fed. 
669.  Where,  in  a  libel  of  intervention 
in  an  admirnlty  case,  the  parties  stip- 
ulated for  a  decree  in  favor  of  the  in- 
tervener, and  a  decree  was  entered  ac- 
cordingly, there  was  such  a  final  hear- 
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ing  as  would  entitle  the  proctors  for 
intervener  to  the  allowance  of  a  docket 
fee.  The  H.  C.  Grady  (D.  C.  1898)  87 
Fed.  483. 

Where  an  offer  is  made  by  a  respond- 
ent in  admiralty  before  trial,  and  the 
money  paid  into  court  in  conformity  to 
admiralty  rule  36  of  the  Southern  dis- 
trict of  New  York,  it  is  not  necessary 
that  such  offer  should  include  a  proc- 
tor's docket  fee;  and  when  on  the  trial 
the  offer  is  found  sufficient  respondent 
is  entitled  to  tax  such  fee,  and  also 
disbursements  made  in  the  taking  of 
testimony  used  on  the  trial,  although 
the  expense  was  incurred  before  the 
offer.  The  Claverbum  (D.  C.  1906) 
148  Fed.  139.  When  the  case  is  deter- 
mined on  its  merits  after  a  hearing. 
Merritt  &  Chapman  Derrick  &  Wreck- 
ing Co.  V.  Catskill  &  N.  Y.  Steamboat 
Co.   (D.  C.  1901)  112  Fed,  442. 

Where  an  offer  of  judgment  made 
by  a  respondent  is  accepted,  and  there 
is  no  hearing  by  the  court  upon  the 
merits  of  the  case,  the  libelant  is  not 
entitled  to  tax  a  docket  fee,  but  is  en- 
titled to  tax  disbursements  necessarily 
made  in  order  to  avail  himself  of  the 
offer.  Swan  v.  Wiley,  Barker  &  Camp 
Co.  (D.  C.  1908)  161  Fed.  236. 

A  docket  fee  is  not  taxable  for  a 
libelant,  unless  the  court  has  passed  on 
the  merits  of  the  controversy  involved. 
O'Flaherty  v.  Ham  burg- American  Pack- 
et Co.  (D.  C.  1909)  168  Fed.  411. 

This  section  does  not  authorize  the 
allowance  of  a  docket  fee  on  the  entry 
of  a  decree  in  admiralty  by  consent  of 
parties,  without  the  submission  of  any 
question  of  law  or  fact  to  the  court 
The  Dwinsk  (D.  C.  1915)  227  Fed.  958. 

ill.  "IN  CASES  AT  LAW" 

12.  "When  the  Judgment  is  rendered 
without  a  Jury."— The  docket  fee  of 
$10,  and  not  that  of  $20,  is  taxable 
where  a  suit  at  law  is  tried  by  the 
court,  a  jury  being  waived.  Act  1853. 
Jones  v.  Schell  (C.  C.  1870)  Fed.  Cas. 
No.  7,493.  For  services  performed  by 
the  district  attorney  in  bringing  a 
suit  against  a  national  bank,  and  ob- 
taining a  forfeiture  of  its  charter,  he  is 
not  entitled  to  more  than  |10,  the  fees 
prescribed  by  this  section.  Bashaw  v. 
U.  S.  (C.  C.  1891)  47  Fed.  40,  42,  af- 
firmed (1892)  50  Fed.  749,  1  C.  C.  A 
653. 

On  remand  of  a  cause  erroneously  re- 
moved to  a  federal  court,  the  Circuit 
Court  clerk  is  entitled  to  tax  a  docket 
fee  of  $10.  Acker  v.  Charleston  &  W. 
C.  Ry.  Co.  (C.  C.  1911)  190  Fed.  288: 
Riser  v.  Southern  Ry.  Co.  (C.  C.  1902) 
116  Fed.  1014.  See  Pellet  v.  Great 
Northern  Ry.  Co.  (C.  C.  1900)  105 
Fed.  194. 

13.  "When  the  cause  is  discontinued." 

— ^In  a  case  twice  tried  to  a  jury,  which 
in  each  case  had  disagreed,  if  on  a  sub- 
sequent term  the  case  is  dismissed,  an 
attorney's  docket  fee  of  only  $5  is  tax- 
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able.  Strafer  v.  Carr  (C.  O.  1881)  6 
Fed.  466,  467. 

Where  an  appeal  from  the  disallow- 
aDce  of  a  claim  by  the  district  court  is 
dismissed  for  want  of  jurisdiction,  dock- 
et fees  or  other  costs  are  not  taxable 
as  a  "discontinued**  cause.  Mead  ▼. 
Piatt  (C.  C.  1883)  17  Fed.  830.  Nor 
vifLB  the  cause  discontinued  where,  pend- 
ing trial  to  a  jury,  it  was  settled  pur- 
suant to  stipulation  before  submission. 
Howler  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(C.  C.  1909)  166  Fed-  828. 

For  services  rendered  by  a  district 
attorney  in  securing  a  compromise  of  a 
civil  suit  brought  in  favor  of  the  Unit- 
ed States,  whereby  the  suit  is  dismissed 
without  trial,  he  is  only  entitled  to  the 
fee  of  five  dollars,  allowed  for  a  dis- 
continuance. Stanton  v.  U.  S.  (C.  C. 
1889)  37  Fed.  252,  259,  modified  (1895) 
70  Fed.  890, 17  C.  C.  A.  475. 

IV.  DEPOSITION   FEE 

14.  CIrGumstances  under  which  fee  Is 
taxable^— Where  a  suit  is  voluntarily 
dismissed  by  the  complainant,  on  a  set- 
tlement of  the  case  at  complainant's 
costs,  with  consent  of  the  defendant 
and  the  attorneys  of  both  parties,  the 
solicitor's  fees  for  taking  depositions 
are  not  allowable.  Cahn  v.  Qung  Wah 
Lung  (C.  C.  1886)  28  Fed.  396. 

Where  a  deposition,  though  written 
out  but  once,  was  taken  by  consent  to 
be  read  in  two  cases,  entitled  as  of  both, 
and  was  filed  and  admitted  in  evidence 
on  the  joint  trials  of  the  causes,  a 
fee  of  $2.50  in  favor  of  the  prevailing 
party  is  authorized,  no  agreement  to 
the  contrary  having  been  entered  into. 
Archer  v.  Hartford  Fire  Ins.  Co.  (C. 
C.  1887)  31  Fed.  660,  661. 

Intervener  held  not  entitled  to  re- 
cover a  fee  of  $2.50  for  each  deposition 
taken  and  admitted  in  evidence,  where 
there  w^as  no  final  hearing.  Central 
Trust  Co.  V.  Wabash,  St.  L.  &  P.  Ry. 
Co.  (C.  C.  1887)  32  Fed.  684. 

The  fees  for  depositions  "allowed  to 
attorneys,  solicitors,  and  proctors" 
cannot  be  taxed  in  favor  of  a  party  not 
an  attorney,  who  conducts  his  own 
cause.  Gorse  v.  Parker  (C.  C.  1888) 
36  Fed.  840,  841. 

The  deposition  fee  is  allowed  as  com- 
pensation for  the  services  of  the  at- 
torney in  and  about  the  deposition  and 
is  taxable  in  addition  to  the  fees  of 
commissioners  to  take  the  testimony. 
Broyles  v.  Buck  (C.  C.  1888)  37  Fed. 
137.  138. 

An  intervener  who  files  his  claim  in 
a  suit  involving  the  operation  of  a  rail- 
road by  a  receiver,  and  receives  pay- 
ifient  for  injuries  sustained  by  such 
operation,  is  not  entitled  to  fees  for 
depositions  taken  in  support  of  his 
claim.  Missouri  Pac.  Ry.  Co.  v.  Texas 
&  P.  Ry.  Co.  (C.  C.  1889)  38  Fed. 
775. 

Costs   are   not   allowed   for   illegible 


depositions.     The   Avid    (D.   C.   1869) 
Fed.  Cas.  No.  678. 

Service  rendered  by  a  district  attor- 
ney, at  the  request  of  the  Attorney 
General,  in  attending  at  the  taking  of 
a  deposition  in  a  case  pending  in  an- 
other district,  comes  within  the  sixth 
clause  of  the  fee  bill.  Milchrist  y.  U. 
S.  (1896)  31  Ct.  CI.  403. 

15.  What  constitute  depositions  for 
which  fees  may  be  taxed.— Testimony 
given  before  an  examiner  may  be  treat- 
ed as  a  "deposition"  for  the  purpose 
of  taxing  this  fee.  Missouri  v.  Illinois 
(1906)  28  Sup.  Ct.  713,  714,  202  U.  S. 
598,  50  L.  Ed.  1160. 

The  provision  allowing  an  attorney's 
or  solicitor's  fee  of  $2.50  to  be  taxed 
for  each  deposition  taken  and  admitted 
in  evidence,  refers  to  depositions  taken 
out  of  court  to  be  used  on  the  hearing 
of  the  cause,  and  has  no  application  to 
evidence  taken  either  in  court  or  be- 
fore a  master  on  a  reference.  Kissing- 
er-Ison  Co.  v.  Bradford  Belting  Co. 
(1903)  123  Fed.  91,  59  C.  C.  A.  221. 
As  to  distinction  between  an  affidavit 
and  a  deposition,  see  Stimpson  v. 
Brooks  (C.  C.  1856)  Fed.  Cas.  No.  13,- 
454;  Troy  Iron  &  Nail  Factory  v. 
Erastus  Corning  (C.  C.  1860)  Fed.  Cas. 
No.  14,197;  Strauss  v.  Meyer  (C.  C. 
1884)  22  Fed.  487. 

The  provision  allowing  solicitors  $2.50 
fees  "for  each  deposition  taken  and 
admitted  in  evidence  in  a  cause,"  in- 
cludes as  well  depositions  taken  in  the 
ordinary  way  under  equity  rule  67  as 
those  taken  otherwise.  Overruling 
Tuck  V.  Olds  (C.  C.  1886)  29  Fed.  883; 
Ingham  v.  Pierce  (C.  C.  1888)  37  Fed. 
647.  No  deposition  fee  is  taxable  for 
oral  testimony  taken  by  a  special  mas- 
ter on  a  reference  of  an  action  to  him. 
Missouri  Pac.  Ry.  Co.  v.  Texas  &  P. 
Ry.  Co.  (C.  C.  1889)  38  Fed.  775. 

Where  objections  to  a  deposition  have 
been  waived  by  allowing  it  to  be  used, 
it  is  a  "deposition,"  within  this  section. 
Indianapolis  Water  Co.  v.  American 
Straw-Board  Co.  (C.  C.  1896)  65  Fed. 
534.  Or  for  the  testimony  of  witnesses 
given  orally  before  a  special  master 
trying  both  the  law  and  fact,  although 
taken  by  a  stenographer  and  returned 
with  the  master's  report.  St.  Mat- 
thew's Sav.  Bank  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York  (C.  C.  1900) 
105  Fed.  161,  162. 

The  testimony  of  a  witness  taken  be- 
fore a  master,  and  thereafter  admitted 
in  evidence  before  the  master  and  be- 
fore the  Circuit  Court  on  exceptions  to 
his  report,  is  a  deposition  within  this 
section.  Matheson  v.  Hanna-Schoel- 
kopf  Co.  (C.  C.  1904)  128  Fed.  162. 

The  word  "deposition,"  in  its  strict 
and  appropriate  sense,  is  limited  to  the 
written  testimony  of  a  witness  given 
in  the  course  of  a  judicial  proceeding 
at  law  or  in  equity.  The  Sallie  P.  Lin- 
derman  (D.  C.  1883)  22  Fed.  557,  558. 
For  testimony  taken  before  a  coromis- 
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sioner  to  distribute  the  proceeds  from 
the  sale  of  a  vessel  in  the  registry  of 
a  court  of  admiralty.  James  Dalzell's 
Son  &  Co.,  Limited,  ▼.  The  Daniel  Kaine 
(D.  C.  1887)  31  Fed.  746,  747.  For 
libelant's  answers  to  interrogatories 
propounded  at  the  close  of  the  plead- 
ing under  admiralty  rules  23  and  27, 
though  sworn  to.  The  Serapis  (D.  C. 
1889)  37  Fed.  436;  Eriksson  v.  Grand- 
field  (D.  G.  1912)  193  Fed.  296. 

16.  "Deposition  taicen  and  admitted." 
— ^The  fee  for  taking  depositions  can  be 
taxed  only  where  the  depositions  are 
admitted  in  evidence.  Stimpson  v. 
Brooks  (C.  0.  1856)  Fed.  Cas.  No.  13,- 
454;  Gary  v.  Lovell  Mfg.  Go.  (G.  G. 
1889)  39  Fed.  163;  Barnardin  v.  Nort- 
haU  (G.  G.  1897)  83  Fed.  241;  U.  S. 
V.  Venable  Const  Go.  (G.  G.  1904)  168 
Fed.  833,  834. 

Gosts  are  not  taxable  for  depositions 
taken  for  use  upon  an  accounting  before 
a  master  and  in  contempt  proceedings 
as  for  depositions  for  the  final  hearing, 
notwithstanding  they  are  referred  to 
upon  a  motion  for  rehearing  which  re- 
sults in  a  dismissal  of  the  bill  as  up- 
on a  final  hearing.  Spill  v.  Gelluloid 
Mfg.   Co.    (G.   G.   1888)    28   Fed.  870. 

If  a  party  take  the  depositions  of 
witnesses  living  at  such  a  distance  that 
he  cannot  compel  their  attendance,  not- 
withstanding the  attendance  of  the  wit- 
nesses at  the  trial  is  procured  by  the 
other  side,  and  the  use  of  the  deposi- 
tions thereby  prevented.  Hunter  v. 
International  Ry.  Imp.  Go.  (G.  G.  1886) 
28  Fed.  842.  And  when  counsel,  for 
their  mutual  convenience,  agree  that 
depositions  taken  in  a  suit  in  the  state 
court  between  the  same  parties  may 
be  read  on  the  trial  of  a  cause  in  this 
<*ourt.  Jerman  v.  Stewart  Gwynne  & 
Go.  (G.  G.  1882)  12  Fed.  271. 

Where  a  nonresident  witness,  whose 
deposition  has  been  taken,  attends  in 
person  and  testifies  on  the  trial,  the 
costs  for  taking  his  deposition  cannot 
be  taxed.  Pinson  v.  Atchison,  T.  &  S. 
F.  R.  Go.    (G.  G.  1893)  54  Fed.  464. 

A  deposition  is  taken  and  admitted  in 
evidence  where  it  was  taken  for  use 
on  motion  for  preliminary  injunction, 
though  not  thus  used  because  the  mo- 
tion was  withdrawn,  but  was  used  on 
final  hearing.  Indianapolis  Water  Go. 
V.   American   Straw-Board  Go.    (G.  G. 

1895)  65  Fed.  534. 

A  party  is  entitled  to  tax  costs  for 
any  deposition  taken  in  the  cause,  and 
to  which  no  exception  is  made,  though 
it  is  not  read  or  offered  in  evidence  on 
the  trial.  Sloss  Iron  &  Steel  Co.  v. 
South   Carolina   &  G.   R.   Co.    (G.   G. 

1896)  75  Fed.  106.  It  is  not  sufficient 
that  the  court,  by  order,  provides  for 
their  use  in  any  future  suit.  Kaemp- 
fer  V.  Taylor  (G.  G.  1897)  78  Fed. 
795,  796. 

The  cost  of  depositions  of  witnesses 
in  the  penitentiary,  taken  in  good  faith, 
and  offered  on  the  trial,  but  not  used 
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because  of  the  production  of  the  wit- 
nesses by  order  of  the  court,  may  be 
taxed  in  the  bill  of  costs.  Nead  t. 
Millersburg  Home  Water  Co.  (G.  0. 
1897)  79  Fed.  129. 

It  is  essential  that  the  deposition  be 
admitted  at  the  trial  or  fiiud  hearing 
and  not  sufficient  that  it  be  merely 
taken  and  used  in  resistance  of  a  motiota 
to  set  aside  the  service.  Michigan 
Aluminum  Foundry  Go.  v.  Aluminum 
Go.  of  America  (G.  G.  1911)  190  Fed. 
903. 

Deposition  fees  may  be  taxed  where, 
after  issue  joined  by  the  pleadings,  the 
pase  is  referred  to  a  commissioner,  un- 
der admiralty  rule  19,  to  take  testi- 
mony, and  the  depositions  are  returned 
to  the  court,  and  used  by  the  court  as 
evidence  in  deciding  the  cause.  The 
Sallie  P.  Linderman  (D.  G.  1883)  22 
Fed.  557. 

17.  -«-  Taking     of    depositloBw-On 

taxation  of  costs  in  an  equity  cause  in 
the  federal  court  the  fee  of  $2.50  on 
each  deposition  taken  and  admitted  in 
evidence  on  the  hearing  before  the 
court  is  taxable  in  favor  of  the  party 
recovering  costs;  and  it  is  immaterial 
before  what  officer  such  deposition  was 
taken,  whether  examiner,  master,  or 
otherwise.  Ferguson  v.  Dent  (C.  0. 
1891)  46  Fed.  88. 

The  fact  that  the  notary  public  who 
took  the  depositions  was  a  clerk  of  the 
proctor  of  the  claimant  does  not  affect 
the  right  to  tax  the  amount  of  usual 
compensation  which  was  paid  to  him. 
The  F.  Merwin  (D.  G.  1879)  Fed.  Gas. 
No.  4,893. 

18.  —  Number  of   feet    taxable^^ 

A  fee  of  12.50  for  reading,  on  an  appeal 
in  admiralty,  a  deposition  read  below, 
is  not  taxable.  Dedekam  v.  Vose  (C. 
G.  1853)  Fed.  Gas.  No.  3,730. 

Where,  on  the  hearing  of  one  of  sev- 
eral suits  heard  at  the  same  time, 
brought  by  the  same  plaintiff  against 
different  defendants  for  the  infringe- 
ment of  the  same  patent,  the  deposi- 
tions of  a  number  of  witnesses  taken 
in  others  of  said  suits  are  admitted  in 
evidence  by  virtue  of  a  stipulation  that 
all  the  evidence  taken  for  the  final 
hearing  on  both  sides  in  the  other  suits 
may  be  read  on  the  final  hearing  herein 
with  the  same  force  and  effect  as  if 
taken  herein,  a  solicitor's  fee  of  $2.50 
for  each  deposition  in  each  one  of  the 
cases  is  not  taxable.  Where  the  dep- 
osition of  a  witness  was  taken  and  en- 
titled in  several  suits,  he  being  sworn 
in  each,  but  his  deposition  was  written 
down  only  once,  and  there  was  no 
agreement  that  such  fee  should  bt 
taxed  but  once  for  the  group  of  cases, 
such  fee  is  taxable  for  the  deposition 
in  each  case.  Wooster  v.  Handy  (CL 
G.  1885)  23  Fed.  49. 

Where  depositions  taken  in  one  cause 
are  afterwards,  by  stipulation,  used  in 
that  and  also  other  causes,  only  one 
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solicitor's  fee  can  be  taxed  therefor, 
and  that  in  the  suit  where  such  deposi- 
tion was  originally  taken.  American 
Diamond  Rock-Boring  Co.  t.  Sheldon 
<C.  O.  1886)  28  Fed.  217. 

Attorney's  fees  for  depositions  taken 
in  a  former  case,  on  behalf  of  plaintiff 
in  the  former  siiit,  and  by  stipulation 
of  attorneys  read  upon' the  trial  of  a 
later  suit,  in  which  the  former  plaintiff 
is  defendant  at  suit  of  another  plain- 
tiff, cannot  be  taxed  as  costs  by  plaintiff 
in  the  latter  suit;  he  haying  incurred 
no  liability  in  procuring  such  deposi- 
tions. Winegar  v.  Cahn  (0.  0.  1886) 
29  Fed.  676. 

The  prevailing  party  is  entitled  to 
collect  for  his  attorney  a  fee  for  the 
deposition  of  each  witness  "taken  and 
admitted  in  evidence,"  to  be  taxed  as 
costs,  though  more  than  one  deposition 
is  returned  in  the  same  inclosure,  es- 
pecially where  the  witnesses  are  ex- 
amined and  answer  separately.  Broyles 
y.  Buck  (C.  C.  1888)  37  Fed.  137, 138. 

The  deposition  fee  is  allowable  for 
each  witness  included  in  a  deposition, 
especially  where  the  witnesses  are  ex- 
amined and  answer  separately.    Id. 

The  provision  authorizing  a  solicit- 
or's fee  of  $2.60,  for  each  deposition 
taken  in  a  cause,  does  not  apply  to 
depositions  taken  in  other  suits  in  which 
the  complainant  was  a  party,  and  read, 
by  agreement,  in  a  suit  against  different 
defendants.  Gary  y.  Lovell  Mfg.  Co. 
(C.  C.  1889)  39  Fed.  163. 

Where  depositions,  though  written 
out  but  once,  were  taken  to  be  read  in 
several  cases,  and  were  entitled  and 
admitted  in  evidence  in  each,  on  the 
joint  trial  thereof  the  successful  party 
was  entitled  to  tax  costs  thereof  in 
each  case,  in  the  absence  of  an  agree- 
ment to  the  contrary.  L.  E.  Waterman 
Co.  v.  Lockwood  (0.  C.  1904)  128  Fed. 
174. 

Where  a  deposition  is  originally  taken 
under  a  stipulation  that  it  shall  be 
used  in  more  than  one  case,  a  separate 
fee  therefor  may  be  taxed  in  each; 
but  where  it  is  originally  taken  in  one 
case  only,  and  subsequently  by  stipula- 
tion is  used  in  another  case,  separate 
fees  cannot  be  taxed.  British  &  South 
American  Steam  Navigation  Co.  y,  Del- 
aware, L.  &  W.  B.  Co.  (D.  C.  1912)  195 
Fed.  984. 

V.  PER  DIEM  FEE  OF  DISTRICT 
ATTORNEY 

19.  Attendance  In  courts— It  is  proper 
to  allow  a  claim  for  attendance  in  court 
on  days  when  the  court  is  open  for 
business,  though  it  is  not  shown  that 
claimant  was  in  actual  attendance.  U. 
S.  V.  Colman  (1896)  76  Fed.  214,  22 
O.  C.  A.  135,  writ  of  error  dismissed 
(1898)  18  Sup.  Ct  948,  42  L.  Ed.  1215. 
And  to  allow  a  fee  for  the  actual  ex- 
amination of  the  accused  upop  an  ap- 
plication to  take  the  poor  convict's  oath. 
Stanton  v.  U.  S.  (C.  C.  1889)  37  Fed. 
252,  judgment  modified  U.  S.  v.  Stanton 


(1895)  70  Fed.  890,  17  O.  C.  A.  475. 
And  for  services  rendered  in  investigat- 
ing violations  of  the  customs  laws  re- 
ported by  a  collector  in  accordance  with 
section  1297,  ante,  and  in  which  the 
district  attorney  determined  that,  no 
prosecution  should  be  instituted.  Sill 
V.  U.  S.  (1898)  87  Fed.  699.  31  C.  C. 
A.  200.  The  clause  relating  to  the  al- 
lowance for  necessary  attendance  in  a 
court  is  not  incompatible  with  the 
clause  relating  to  the  fee  for  examina- 
tion before  a  judge  or  commissioner 
and  in  neither  case  is  it  required  that 
the  district  attorney  spend  the  entire 
day  in  attendance  in  order  to  be  entitled 
to  the  fee.  U.  S.  v.  Erwin  (1893)  13 
Sup.  Ct.  443,  444,  147  U.  S.  685,  37 
L.  Ed.  331.  But  a  district  attorney  has 
no  right  to  charge  for  attendance  at 
court  when  he  did  not  personally  attend. 
Townsend  v.  U.  S.  (1887)  22  Ct  CL 
207. 

The  provision  which  allows  compen- 
sation to  a  district  attorney  for  each 
day  of  the  term  during  which  court  is 
held  at  a  place  other  than  his  place  of 
abode,  is  limited  to  each  day  when  the 
court  is  opened  by  the  judge  for  busi- 
ness, or  business  is  actually  transacted 
in  the  court.  Sill  v.  U.  S.  (1898)  87 
Fed.  699,  31  C.  C.  A.  200. 

20.  "On  the  business  of  the  United 
States."— The  district  attorney,  prose- 
cuting a  suit  in  a  federal  court  of  his 
district  to  condemn  land  for  the  site  of 
a  fortification,  is  acting  in  the  line  of 
his  duty  under  section  1296,  ante,  and 
is  appearuig  in  court  "on.  the  business 
of  the  United  States."  U.  S.  v.  John- 
son (1899)  19  Sup.  Ct.  427,  428,  173 
U.  S.  363,  43  L.  Ed.  731. 

21.  DIscontlnuancew— Where  the  ac- 
cused is  bound  over  by  the  commissioner 
to  the  districll  court,  and  the  commis- 
sioner's record  is  sent  to  that  court 
and  docketed,  a  fee  is  recoverable  for 
a  discontinuance,  although  no  informa- 
tion has  been  filed.  Stanton  v.  U.  S. 
(C.  C.  1889)  37  Fed.  252,  judgment 
modified  U.  S.  v.  Stanton  (1895)  70 
Fed.  890,  17  C.  C.  A.  475. 

22.  Number  of  fees  taxable^— A  dis- 
trict attorney  who  does  two  days*  work 
in  one  ia  not  entitled  to  a  double  fee. 
Stanton  v.  U.  S.  (C.  C.  1889)  37  Fed. 
252.  Nor  can  he  make  two  or  more 
charges  for  attendance  before  one  com- 
missioner in  different  cases  on  the 
same  day.  U.  S.  v.  Colman  (1896)  76 
Fed.  214,  22  C.  C.  A.  135,  writ  of  er- 
ror dismissed  (1898)  18  Sup.  Ct  948, 
42  L.  Bid.  1215.  He  can  receive  on  any 
one  day  no  more  than  one  per  diem  for 
the  services  of  that  day.  (1859)  9  Op. 
Atty.  Gen.  292.  He  is  entitled  to  only 
one  fee  where  he  is  in  attendance  upon 
a  federal  court,  and  also  on  the  same 
day,  conducts  the  examination,  before  a 
commissioner,  of  a  person  charged 
with  crime.  Baxter  v.  IT.  S.'  (1892)  51 
Fed.  671,  672,  2  C.  C.  A.  411.  But 
where  he  and  his  substitute  are  both 
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necessarily  employed  in  different  courts 
on  the  same  day,  they  are  each  entitled 
to  a  per  diem  allowance  of  $5.  (1860) 
9  Op.  Atty.  Gen.  526. 

23..  Sundays   and   holidays.— The   per 

diem  compensation  cannot  be  allowed 
for  Sundays  or  legal  holidays  occurring 
during  the  term  of  the  court,  being 
prohibited  by  section  1388,  poet,  which 
to  that  extent  amends  this  section.  U. 
S.  y.  Perry  (1892)  50  Fed.  743,  746, 
1  C.  C.  A.  648. 

24. .Examination  before  commission- 
er.— ^A  district  attorney  is  to  be  paid  by 
the  day,  and  not  by  the  case,  for  serv- 
ices in  the  examination  of  persons 
charged  with  crime.  (1858)  9  Op. 
Atty.  Gen.  242.  He  is  entitled  to  his 
fee  of  |5  per  day  for  the  time  neces- 
sarily employed  in  the  preliminary  pro- 
ceedings of  a  criminal  prosecution,  both 
before  and  after  the  arrest.  (1858)  9 
Op.  Atty.  Gen.  170.  If  the  proceedings 
were  before  a  person  acting  as  a  Unit- 
ed States  commissioner,  although  he 
had  not  been  legally  appointed.  (1858) 
9  Op.  Atty.  Gen.  251.  Where,  in  the 
attorney's  judgment,  it  was  necessary 
for  him  to  attend,  and  he  did  actually 
attend.  U.  S.  y.  Perry  (1892)  50  Fed. 
743,  745,  1  C.  C.  A.  648.  He  is  enti- 
tled to  a  per  diem  for  attendance  be- 
fore a  commissioner  to  examine  poor 
convicts  applying  for'  discharge  under 
section  1706,  and  for  attendance  before 
a  commissioner  on  days  when  recogni- 
zances are  taken,  though  no  witnesses 
are  examined.  Bird  v.  U.  S.  (D.  C. 
1891)  45  Fed.  110,  111.  But' he  is  not 
entitled  to  a  $5  fee  for  attendance  be- 
fore a  commissioner  in  internal  reve- 
nue compromised  cases  in  order  to  dis- 
continue the  same  pursuant  to  the  or- 
der of  the  commissioner  of  internal 
revenue,  as  the  peremptory  order  of 
the  commissioner  is  practically  a  with- 
drawal of  the  charge.  Nor  to  fees  for 
days  necessarily  spent  in  investigating 
cases,  partly  in  the  office  of  the  Unit- 
ed States  commissioner,  before  arrest, 
and  where  no  formal  accusation  was  in 
fact  made,  nor  any  witness  sworn  and 
examined  before  the  commissioner.  Nor 
can  the  fee  be  allowed  for  attendance 
of  a  United  States  attorney  before  a 
commissioner,  where  he  was  not  pres- 
ent in  person,  but  by  counsel,  whom  he 
employed  to  represent  him.  U.  S.  v. 
Stanton  (C.  O.  A.  1895)  70  Fed.  890, 
891,  892,  17  C.  C.  A.  475,  reversing  (C. 
C  1889)  37  Fed.  252. 

The  fee  for  attendance  at  court  or  at 
examinations  before  a  judge  or  com- 
missioner is  not  a  reimbursement  for 
personal  expenses,  and  is  included  in 
the  emoluments  of  office.  Smith  y.  U. 
S.  (1891)  26  Ct  01.  568. 

VI.  MILEAGE 

25.  Mileage  allowance  to  district  at- 
torn ey^-The  provision  as  to  mileage 
has  been  modified  by  section  1390,  post 
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U.  S.  y.  Shields  (1894)  14  Sup.  Gt 
735,  736,  153  U.  S.  88,  38  L.  Ed.  645. 

Mileage  may  be  necessary,  and  so 
properly  allowed,  though  charged  for 
attendance  upon  successive  days  before 
the  same  commissioner.  U.  S.  y.  Col- 
man  (1896)  76  Fed.  214,  22  C.  O.  A 
135,  writ  of  error  dismissed  (1898)  18 
Sup.  Ct  948,  12  L.  Ed.  1215.  A  dis- 
trict  attorney  is  entitled  to  mileage  for 
travel  by  the  most  convenient  and 
practicable  routes  in  the  discharge  of 
his  official  duties,  though  such  routes 
are  not  the  shortest  routes.  U.  S.  v. 
Perry  (1892)  50  Fed.  743.  1  C.  C.  A 
648,  appeal  dismissed  (1892)  12  Sup. 
Gt  990,  145  U.  S.  660,  36  L.  Ed.  «>8; 
Van  Hoorebeke  v.  U.  S.  (D.  C.  1891) 
46  Fed.  456.  And  where  he  actually 
and  necessarily  travels  from  the  place 
of  his  abode  to  the  place  for  an  exam- 
ination, before  a  commissioner,  of  a 
person  charged  with  crime,  in  the  dis- 
charge of  his  official  duty,  I^e  is  entitled 
to  mileage  for  such  travel,  notwith- 
standing such  place  of  examination  is 
at  his  official  headquarters.  U.  S.  v. 
Perry  (1892)  50  Fed.  743,  1  C.  C.  A. 
648,  appeal  dismissed  (1892)  12  Sup. 
Ct  990,  145  U.  S.  660,  36  L.  Ed.  858. 
But  he  has  no  right  to  charge  for  mile- 
age when  he  did  not  personally  travel. 
Or  to  be  reimbursed  for  paying  travel- 
ing expenses  of  his  assistants.  Town- 
send  V.  U.  S.  (1887)  22  Ct  CL  207. 
Nor  is  he  entitled  to  mileage  for  going 
to  and  returning  from  his  home  during 
an  adjournment  over  Sunday.  Baxter 
V.  U.  S.  (1892)  51  Fed.  671,  673,  2  C. 
C.  A.  411.  Or  to  mileage  for  attend- 
ing sessions  of  court  on  a  day  follow- 
ing a  day  on  which  he  was  present  at 
an  examination  before  a  commissioner 
at  the  same  place,  for  which  examina- 
tion he  was  allowed  mileage.  U.  S.  v. 
Colman  (1896)  76  Fed.  214,  22  C.  C. 
A.  135,  writ  of  error  dismissed  (1898) 
18  Sup.  Ct  948,  42  L.  Ed.  1215.  Or 
for  obtaining  warrants  for  the  removal 
of  prisoners  arrested  in  one  district 
and  triable  in  another.  Bird  v.  U.  S. 
(D.  C.  1891)   45  Fed.  110. 

In  determining  whether  a  district  at- 
torney has  received  earniogs  in  excess 
of  the  maximum  of  personal  compen- 
sation allowed  by  law  for  a  particular 
year,  compensation  for  travel  allowed 
by  law  on  a  mileage  basis  cannot  be  in- 
cluded. U.  S.  V.  Smith  (1895)  15  Sup. 
Ct.  846,  847,  158  U.  S.  346,  39  L.  Ed. 
1011;  Winston  v.  U.  S.  (C.  C.  1894) 
63  Fed.  690. 

26.  "Persons  charged  with  orime."'— 

The  provision  authorizing  mileage  al- 
lowance for  examinations  "before  a 
judge  or  commissioner  of  persona 
charged  with  crime"  does  not  apply  to 
preliminary  examinations  where  no  for- 
mal accusation  has  been  made  and 
witnesses  are  not  examined.  U.  S.  v. 
Colman  (1896)  76  Fed.  214,  22  C.  C. 
A.  135,  writ  of  error  dismissed  (1898) 
18  Sup.  Ct  948,  42  L.  Ed.  1215. 
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Vii.  ADDITIONAL  FEE 

27.  Fee  on  conviction.— The  attorney 
in  entitled  to  the  counsel  fee  of  $30  in 
a  case  where  defendant  pleads  not 
guilty  and  the  prosecution  produces  ev- 
idence, though  defendant  offers  no  evi- 
dence nor  consents  to  a  verdict  of 
guilty.  This  fee  should  be  allowed  by 
the  court  before  whom  the  case  is 
tried,  and  may  be  allowed  on  the  spe- 
cial motion  of  the  district  attorney  in 
each  case,  or  by  the  court  in  the  ac- 
count of  the  district  attorney,  and  in 
either  case  it  would  be  a  judicial  act 
CuchiU  V.  U.  S.  (D.  O.  1889)  38  Fed. 
538,  539,  541.  The  allowance  cannot 
be  reduced  by  the  Attorney  General, 
nor  by  the  accounting  ofi&cers.  Waters 
V.  U.  S.  (1886)  21  Ct.  CI.  30;  Van 
Hoorebeke  v.  U.  S.  (D.  C.  1891)  48 
Fed.  456:  HiUborn  v.  U.  S.  (1892)  27 
Ct.  CI.  547.  The  provision  that  dis- 
trict attorneys  for  Montana  shall  re- 
ceive double  fees  applies  to  the  coun- 
sel fees,  not  exceeding  $30,  in  case  of 
a  conviction  in  a  criminal  case,  before 
a  jury.  Weed  v.  U.  S.  (C.  C.  1894) 
65  Fed.  399,  400;  Id.  (D.  C.  1897)  82 
Fed.  414,  418. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Sanborn  v.  TJ.  S.  (1890)  10  Sup.  Ct 
812,  816,  135  U.  S.  271,  34  L.  Ed.  112; 


Gibson  v.  Peters  (1893)  14  Sup.  Ct 
134,  136,  150  U.  S.  342,  37  L.  Ed.  1104; 
TJ.  S.  V.  Smith  (1895)  15  Sup.  Ct  846, 
847,  158  U.  S.  340,  39  L.  Ed.  1011; 
Todd  V.  U.  S.  (1895)  15  Sup.  Ct.  889, 
158  U.  S.  278,  39  L.  Ed.  982;  U.  S. 
V.  Johnson  (1899)  19  Sup.  Ct  427,  431, 
173  U.  S.  363,  43  L.  Ed.  731;  Same  v. 
Mason  (1910)  31  Sup.  Ct  28,  218  U.  S. 
517,  54  L.  Ed.  1133;  CampbeU  v.  U.  S, 
(1895)  65  Fed.  777,  778,  13  C.  C.  A. 
128;  U.  S.  V.  Ady  (1896)  76  Fed.  359, 
361,  362,  363,  364,  22  C.  C.  A.  223; 
Clare  v.  National  City  Bark  (0.  C. 
1878)  Fed.  Cas.  No.  2,793;  U.  S.  v.  Hill 
(C.  C.  1885)  26  Fed.  375,  377  (affirmed 
[1887]  7  S.  Ct  510,  120  U.  S.  168,  30  L. 
Ed.  627) ;  Celluloid  Mfg.  Co.  v.  Chan- 
dler (C.  C.  1886)  27  Fed.  9;  Chad- 
bourne  V.  German- American  Ins.  Co. 
(C.  C.  1887)  31  Fed.  625;  Rogers  v. 
Riley  (C.  C.  1896)  80  Fed.  759,  761; 
Doddridge  County  Oil  &  Gas  Co.  v. 
Smith  (C.  C.  1909)  173  Fed.  386; 
In  re  Account  of  District  Attorney  (D. 
C.  1885)  23  Fed.  26;  Crawford  v.  U. 
S.  (D.  C.  1889)  40  Fed.  446;  Western 
Union  Telegraph  Co.  v.  Louisville  & 
N.  R.  Co.  (D.  C.  1913)  208  Fed.  581; 
Redfield  v.  U.  S.  (1892)  27  Ct  CI. 
473;  Garter  v.  Same  (1896)  31  Ct.  CI. 
344;  Tanner  v.  Same  (1897)  32  Ct 
CI.  192;    (1885)  18  Op.  Atty.  Gen.  192. 


§  1379.  (R.  S.  §  825.)     Fees  of  district  attorneys  in  revenue  cases, 
and  in  suits  on  official  bonds. 

There  shall  be  taxed  and  paid  to  every  district  attorney  two  per 
centum  upon  all  moneys  collected  or  realized  in  any  suit  or  pro- 
ceeding arising  under  the  revenue  laws,  and  conducted  by  him,  in 
which  the  United  States  is  a  party,  which  shall  be  in  lieu  of  all  costs 
and  fees  in  such  proceeding. 

Act  March  3,  1863,  c.  76,  1 11,  12  Stat  741. 

The  application  of  the  provisions  of  this  section  and  of  the  two  sections  next 
following,  R.  S.  S§  826,  827,  was  superseded  as  to  all  district  attorneys  ex- 
cept the  district  attorney  for  the  District  of  Columbia  by  provisions  for  pay* 
ment  to  them  of  salaries  and  their  expenses,  in  lieu  of  fees,  etc.,  made  by 
Act  May  28,  1896,  c.  252,  §|  6-8,  14-18,  24,  and  in  subsequent  acts,  post 
|§  1418-1420,  1426-1431. 

See  notes  to  R.  S.  §  824,  ante,  |  1378. 

R.  S.  I  833,  post,  §  1394,  requiring  semi-annual  returns  of  fees,  etc.,  was 
not  to  apply  to  the  fees  allowed  by  this  section  and  R.  S.  §  827,  post,  |  1381, 
by  a  provision  of  R.  S.  |  834,  post,  §  1395. 

Notes  of  Decisioiis 


Right  to  fee,  in  generai.»In  suits 
brought  to  enforce  forfeitures,  the  at- 
torney is  entitled  to  2  per  cent,  not- 
withstanding the  repeal  by  Act  June  22, 
1874,  §  2,  in  relation  to  payments  of 
'Commissions,  etc.,  to  federal  officers. 
U.  S.  V.  One  Horse  (D.  C.  1874)  Fed. 
Oas.  No.  15,932.  He  is  entitled  to  2 
per  cent  on  all  moneys  collected  or  re- 
alized in  any  proceeding  under  the  rev- 
enue laws  conducted  by  him.  U.  S.  y. 
Five  Hundred  Barrels  of  Whisky  (D. 
O.  1866)  Fed.  Cas.  No.  15,115.  Such 
as  prosecuting  an  action  to  enforce  a 
statutory'  lien  for  internal  revenue  tax- 
«8.    BUss  ▼.  U.  S.  (C.  C.  1889)  37  Fed. 


191.  He  is  entitled  to  a  commission 
upon  the  "tax"  required  to  be  paid  by 
the  purchasers  of  forfeited  property 
sold  in  pursuance  of  section  3334,  R. 
S.,  section  0131,  post  (1876)  15  Op. 
Atty.  Gen.  566.  But  where  a  pfroceed- 
ing  in  rem  under  the  internal  revenue 
laws  is  directed  to  be  discontinued  on 
the  payment  by  the  claimant  of  the  le- 
gal costs  which  have  accrued,  the  dis- 
trict attorney  is  not  entitled  to  charge 
2  per  cent  on  the  value  of  the  property. 
(18C5)  11  Op.  Atty.  Gen.  329.  Nor  can 
he  be  allowed  to  retain  2  per  cent  of 
any  moneys  realized  in  a  suit  under 
the   revenue  laws   without  a  previous 
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taxation  of  Us  account  by  the  court 
(1865)  11  Op.  Atty.  Gen.  393. 

"8ait  or  proceeding  arising  under  the 
revenue  laws."— A  suit  against  a  surety 
upon  a  collector's  bond  to  recover  mon- 
eys due  for  customs  duties,  not  direct- 
ly from  the  importer,  but  indirectly 
from  .the  revenue  officer  to  whom  they 
were  paid,  is  a  suit  "arising  under  the 
revenue  laws"  within  the  meaning  of 
the  statute.  Beckwith  v.  U.  S.  (1880) 
16  Ct.  CI.  250. 

"Moneys  colieoted  or  realized."— The 

compensation  contemplated  by  this  sec- 
tion applies  only  to  cases  where  the 
money  is  collected  or  realized,  and  hence 
it  is  improper  to  tax  the  amount  in  the 
judgment  against  defendant.  King  v. 
U.  S.  (1878)  99  U.  S.  229,  233,  25  L. 
Ed.  373;  The  Pacific  (D.  C.  1866)  Fed. 
Cas.  No.  10,645.  Where  a  district  at- 
torney prosecutes  a  suit  arising  under 
the  revenue  laws  to  judgment,  and  the 
judgment  is  subsequently  satisfied  pur- 
suant to  Act  March  3,  1875,  by  the 
Secretary  of  the  Treasury,  deducting 
the  amount  thereof  from  a  judgment  re- 
covered against  the  United  States  in 
another  action,  the  money  is  "collected 
or  reaUzed.^*  Beckwith  v.  U.  S.  (1880) 
16  Ct  CI.  250. 

Where  a  proceeding  in  rem  to  forfeit 
property  is  compromised  by  the  pay- 
ment of  a  sum  of  money  by  the  claim- 
ants, the  district  attorney  is  entitled 
to  commissions  upon  such  sum.  U.  S. 
V  Five  Hundred  Barrels  of  Whisky  (D. 
O.  1866)  Fed.  Cas.  No.  15,115. 

As  to  funds  from  which  fee  is  pay- 
able, see  (1877)  15  Op.  Atty.  Gen.  387. 

District  attorneys  are  entitled,  under 
this  section,  to  a  commission  upon  the 
"tax"  required  to  be  paid  by  the  pur- 
chasers of  forfeited  property  sold  in 
pursuance  of  section  3334,  R.  S.,  sec- 


tion 6131,  post  (1876)  15  Op.  Atty. 
Gen.  566. 

"In  lieu  of  all  costs  and  fees."^The 
compensation  under  this  section  is  in 
Ueu  of  all  costs  and  fees  where  some- 
.  thing  is  realized  as  the  result  of  the 
litigation,  but  it  does  not  deprive  the 
district  attorney  of  his  ordinary  stat- 
utory fees  where  nothing  is  realized. 
King  V.  U.  S.  (1878)  99  U.  S.  229,  233, 

25  L.  Ed.  373.  His  authority  to  settle 
a  case  on  payment  of  a  given  sum  and 
aU  costs  does  not  entitle  him  to  more 
than  2  per  cent,  though  a  fee  was  al- 
lowed him  by  the  court  as  a  part  of  the 
costs  in  excess  of  such  percentage. 
Bliss  V.  U.  S.  (C.  0.  1889)  37  Fed.  191, 
195. 

Whatever  compensation  is  paid  to  a 
district  attorney  as  such  becomes  a 
part  of  the  fees  and  emoluments  of  the 
office,  except  the  fees  received  for  serv- 
ices rendered  under  this  section  and 
section  1381,  post  Milchrist  v.  U.  S. 
(1896)  31  Ct  CI.  403. 

—  Docket  fee.— A  district  attorney 
is  not  entitled  to  a  docket  fee  in  such 
suits.  HiUbom  v.  U.  S.  (1892)  27  Ct 
a.  547. 

Cited  without  definite  application, 
Sanborn  v.  U.  S.  (1890)  10  Sup.  Ct 
812,  816,  135  U.  S.  271,  34  L.  Ed.  112; 
Gibson  v.  Peters  (1893)  14  Sup.  Ct 
134,  136,  150  U.  S.  342,  37  L.  Ed. 
1104;  Hilborn  v.  U.  S.  (1896)  16  Sup. 
Ct  1017,  1018,  163  U.  S.  342,  41  L. 
Ed.  183;  U.  S.  v.  Johnson  (1899)  19 
Sup.  Ct  427,  428,  173  U.  S.  363,  43 
L.  Ed.  731;  Colman  v.  U.  S.  (1895)  66 
Fed.  695,  699,  14  O.  C.  A.  65;  U.  & 
v.  Ady  (1896)  76  Fed.  359,  361,  362, 
22  C.  C.  A,  223;  Smith  v.  U.  S.  (1891) 

26  Ct.  CI.  568;  U.  S.  v.  Wolters  {C 
C.  1892)  51  Fed.  896,  898;  Ruhm  v. 
U.  S.  (O.  0.  1895)  66  Fed.  531.  634. 


§  1380.  (R.  S.  §  826.)     Fees  of  district  attorneys  on  bonds,  when 
not  allowed. 

No  fee  shall  accrue  to  any  district  attorney  on  any  bond  left  with 
him  for  collection,  or  in  a  suit  commenced  on  any  bond  for  the  re- 
newal of  which  provision  is  made  by  law,  unless  the  party  neglects 
to  apply  for  such  renewal  for  more  than  twenty  days  after  the  ma- 
turity of  the  bond. 

Act  Oct  12,  1837,  c.  3,  §  2,  5  Stat  204. 

See  notes  to  R.  S.  IS  824,  825,  ante,  S§  1378,  1379. 


Cited    without    definite    application, 

Sanborn  v.  U.  S.  (1890)  10  Sup.  Ct 
812,  816,  135  U.  S.  271,  34  L.  Ed.  112; 
Gibson  v.  Peters  (1893)  14  Sup.  Ct 
134,   186,   150  U.   S.   432,  37   L.   Ed. 


1104;  Ruhm  v.  U.  S.  (C.  C.  1895)  66 
Fed.  531,  534;  Colman  v.  U.  S.  (1895) 
66  Fed.  695,  699,  14  C.  C.  A.  65;  U.  S. 
V.  Ady  (1896)  76  Fed.  359,  361,  362, 
22  C.  C.  A.  223. 


§  1381.  (R.  S.  §  827.)     Fees  of  district  attorneys  for  defense  of  rev- 

enue  officers. 
When  a  district  attorney  appears  by  direction  of  the  Secretary  or 
Solicitor  of  the  Treasury,  on  behalf  of  any  officer  of  the  revenue 
in  any  suit  against  such  officer,  for  any  act  done  by  him,  or  for  the 
recovery  of  any  money  received  by  him  and  paid  into  the  Treasury 
in  the  performance  of  his  official  duty,  he  shall  receive  such  com- 
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pensation  as  may  be  certified  to  be  proper  by  the  court  in  which 
the  suit  is  brought,  and  approved  by  the  Secretary  of  the  Treasury. 

Act  March  8,  1868,  c.  76,  |  12,  12  Stat.  741. 

See  notes  to  R.  S.  §§  824,  825,  ante,  §§  1878,  1879. 

Notes  of  Dedsions 


Operation  of  statute.— The  compen- 
sation of  a  district  attorney  for  such 
service  is  in  all  cases  regulated  by  sec- 
tion 1882,  with  only  this  exception, 
that  where  he  has  appeared,  by  direc- 
tion of  the  Secretary  or  Solicitor  of 
the  Treasury  in  a  suit  against  a  rey- 
enue  officer,  his  compensation  therefor 
is  regulated  by  this  section.  (1878)  16 
Op.  Atty.  Gen.  09. 

This  section  has  no  application  to 
services  rendered  by  United  States  at- 
torneys under  this  section,  compensa- 
tion for  which  is  to  be  fixed  and  allow- 
ed in  the  manner  prescribed  by  the 
provisions  of  the  latter  statute. 
(1894)  20  Op.  Atty.  Gen.  709. 

On  a  recovery  by  the  government  in 
an  action  for  violation  of  sections  8651- 
8654,  post,  known  as  the  "Twenty- 
Eight  Hour  Ijew,"  in  the  district  of 
Oregon,  a  docket  or  attorney's  fee  of 
$40  is  taxable  against  the  defendant, 
under  the  provisions  of  section  1378, 
ante,  and  this  section.  U.  S.  v.  South- 
em  Pac.  Co.  (C.  C.  1909)  172  Fed.  909. 

Attorney  fees  for  defending  revenue 
officers.— A  district  attorney  is  entitle^ 
to  retain  the  compensation  received  for 
services  rendered  under  this  section,  in 
addition  to  the  maximum  compensation 
provided  by  Act;  Feb.  26,  1853,  c.  80, 
or  in  addition  to  any  salary  he  may  re- 
ceive in  lieu  of  such  maximum  com- 
pensation. (1864)  11  Op.  Atty.  Gen. 
88. 

The  provisions  of  this  section  au- 
thorizing the  allowance  of  compensa- 
tion to  attorneys  employed  to  appear 
in  behalf  of  revenue  officers,  where 
such  compensation  is  certified  to  be 
reasonable  and  proper  by  the  court  in 
which  the  proceeding  was  had,  and  is 
approved  by  the  Secretary  of  the 
Treasury,  are,  by  the  first  section  of 
Act  July  27,  1868,  c.  276,  made  appli- 
cable to  suits  or  proceedings  against 
any  officer  or  agent  of  the  government 
for  any  act  done  under  color  of  his 
office  during  the  rebellion.  (1869)  18 
Op.  Atty.  Gen.  42. 

In  determining  the  allowances  which 
a  district  attorney  should  receive  under 
this  section,  as  compensation  for  ap- 
pearing by  direction  of  the  Secretary 
of  the  Treasury,  or  of  the  Solicitor  of 
the  Treasury,  in  suits  against  officers 
of  the  United  States  for  acts  done  by 
them,  or  for  the  recovery  of  money  re- 
ceived by  them  and  paid  into  -  the 
Treasury,  the  Sedretary  of  the  Treas- 
ury may,  in  his  discretion,  properly 
consider  what  compensation  such  at- 
torney otherwise  annually  receives 
from  the  government,  and  limit  the 
amount  to  be  received  by  him  for  the 
services  mentioned,  including  what  he 


thus  otherwise  receives  to  a  sum  not 
exceeding  $10,000  per  annum.     (1877) 

15  Op.  Atty.  Gen.  277.  Concurred  in. 
(1882)  17  Op.  479. 

The  statutes  which  fix  the  salary  and 
fees  for  official  services  required  by 
law  do  not  regulate  in  any  way  the 
payment  for  unofficial  services  render- 
ed. Of  this  character  are  the  services 
rendered  by  virtue  of  this  section. 
(1885)  18  Op.  Atty.  Gen.  192. 

The  Secretary  of  the  Treasury  is  au- 
thorized to  allow  reasonable  and  prop- 
er compensation  to  the  United  States 
attorney  at  New  York  when  he  appears 
in  the  cases  mentioned  in  that  section 
by  the  direction  of  the  Secretary  or 
Solicitor  of  the  Treasury.  (1889)  19 
Op.  Atty.  Gen.  354. 

Fees  and  emoluments  of  oflloe^-The 

allowance  made  under  this  section  is  in 
addition  to  the  annual  salary  provided 
by  section  770,  R.  S.,  for  the  ordinary 
official  services  of  the  district  attorney. 
(1889)  19  Op.  Atty.  Gen.  354.  He  is 
not  required  to  return  in  his  emolu- 
ment accounts  the  compensation  re- 
ceived for  services  rendered  under  this 
section  in  suits  against  collectors  or 
other  revenue  officers.  (1864)  11  Op. 
Atty.  Gen.  88.  Whatever  compensa- 
tion is  paid  to  him  as  district  attorney 
becomes  a  part  of  the  fees  and  emolu- 
ments of  the  office,  except  the  fees  re- 
ceived for  services  rendered  under  sec- 
tion 1379  and  this  section.  Milchrist 
V.  U.  S.  (1896)  31  Ct.  CL  403. 

The  United  States  attorney  for  the 
southern  district  of  New  York  is  enti- 
tled to  compensation  under  this  section 
for  appearing  in  customs  cases,  in  ad- 
dition to  his  salary  of  $6,000,  which  is 
provided  "for  all  his  services"  by  sec- 
tion 770,  R.  S.     (1898)  20  Op.  Atty. 

Gen.  654,  following  ( )  18  Op.  Atty. 

Gen.  192,  and  ( )  19  Op.  Atty.  Gen. 

354. 

Cited    without    definite    applloatlon, 

Sanborn  v.  U.  S.  (1890)  10  Sup.  Ot 
812,  816,  135  U.  S.  271,  34  L.  Ed.  112; 
Gibson  v.  Peters  (1893)  14  Sup.  Ot 
134,  136,  150  U.  S.  342,  37  L.  Ed. 
1104;  Hilborn  v.  U.  S.  (1896)  16  Sup. 
Ct.  1017,  1018,  163  U.  S.  342,  41  L. 
Ed.  183;  U.  S.  v.  Johnson  (1899)  19 
Sup.  Ct  427.  431,  173  U.  S.  363,  43 
L.  Ed.  731;  Colman  v.  U.  S.  (1895)  66 
Fed.  695,  699,  14  C.  C.  A.  65;  U.  S.  v. 
Ady  (1896)  76  Fed.  359,  361,  362,  22 
C.  C.  A.  223;  Beckwith  v.  U.  S.  (1880) 

16  Ct  CI.  250;  Campbell  v.  James  (0. 
C.  1880)  3  Fed.  513,  515;  White  v. 
Arthur  (C.  C.  1882)  10  Fed.  80,  87; 
Smith  V.  U.  S.  (1891)  26  Ct  CL  568: 
Ruhm  V.  U.  S.  (0.  0.  1895)  66  Fed. 
631,  534. 
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§  1382.  (R.  S.  §  299.)     Fees  of  district  attorneys  in  cases  in  which 
the  United  States  is  not  a  party. 
All  accounts  of  the  United  States  district  attorneys  for  services 
rendered  in  cases  instituted  in  the  courts  of  the  United  States,  or 
of  any  State,  when  the  United  States  is  interested,  but  is  not  a 
party  of  record,  or  in  cases  instituted  against  the  officers  of  the 
United  States,  or  their  deputies,  or  duly  appointed  agents,  for  acts 
committed  or  omitted  or  suffered  by  them  in  the  lawful  discharge 
of  their  duties,  shall  be  audited  and  allowed  as  in  other  cases,  as- 
similating the  fees,  as  near  as  may  be,  to  those  provided  by  law 
for  similar  services  in  cases  in  which  the  United  States  is  a  party. 
Act  Aug.  16,  1856,  c.  124,  §  12,  11  Stat.  50. 

The  application  of  the  provisions  of  this  section  was  superseded,  as  to  all 
district  attorneys  except  the  district  attorney  for  the  district  of  Columbia  by 
provisions  for  payment  to  them  of  salaries  and  their  expenses,  in  lieu  of  fees, 
etc.,  made  by  Act  May  28.  1896,  c.  252,  §§  6-8,  14-18,  24,  post,  f§  1418-1420, 
1426-1431. 

Notes  of  Deelsioiui 


Construction     and     operation.— This 

section  does  not  apply  to  suits  against 
officers  of  the  United  States  for  acts 
committed  or  omitted  in  the  legal  dis- 
charge of  their  official  duties,  the  Unit- 
ed States  not  being  a  party  or  inter- 
ested, and  counsel  fees  not  being  re- 
quired to  be  paid  from  the  public 
treasury;  nor  does  it  affect  the  right 
of  the  district  attorney  to  recover  a 
reasonable  compensation  for  services 
beyond  the  fees  allowed  by  law.  Gib- 
son V.  Peters  (C.  C.  1888)  35  Fed. 
721,  judgment  affirmed  (1893)  14  S. 
Ct.  134,  150  U.  S.  342,  37  L.  Ed.  1104. 
It  has  no  application  to  services  ren- 
dered by  United  States  attorneys  un- 
der section  1381,  ante,  compensation 
for  which  is  to  be  fixed  and  allowed  in 
the  manner  prescribed  by  the  provi- 
sions of  the  latter  statute.  (1894)  20 
Op.  Atty.  Gen.  700.  It. does  not  alter 
the  compensation  provided  in  such  a 
case  by  Act  Feb.  26,  1853,  c.  80. 
(1867)  12  Op.  Atty.  Gen.  133.  It  was 
intended  to  compel  district  attorneys 
to  include  in  their  emolument  accounts 
the  fees  received  from  the  government 
for  defending  its  officers,  as  well  as 
other  fees.  (1858)  9  Op.  Atty.  Gen. 
146. 

This  section  in  legal  effect  prohibits 
recovery  on  a  quantum  meruit  for 
services  of  a  district  attorney  rendered 
by  direction  of  the  attorney  general  in 
examining  titles  to  sites  for  public 
buildings,  in  taking  depositions  in  his 
district  in  an  action  pending  in  another 
district,  in  defending  officers  of  the 
army  in  suits  against  them  for  acts 
done  in  the  line  of  their  duties,  or  in 
preparing  briefs  in,  or  arguing,  cases  in 
the  circuit  court  of  appeals  in  which 
the  United  States  is  a  party.  It  makes 
them  a  part  of  the  duty  of  the  office 
and  requires  their  compensation  to  be 
assimilated  to  prescribed  fees  and  to 
be  returned  and  accounted  for  as  a 
part  of  the  compensation  prescribed  by 
sections  1375,  1378,  ante,  and  sections 
1394,  1395,  and  1402,  post.  U.  S.  v. 
Ady  (1896)  76  Fed.  359,  363,  364,  22 
0.  0.  A.  223. 
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The  proviso  in  section  6  of  Act  June 
20,  1874  (18  Stat.  101),  was  probably 
designed  to  be  read  in  connection  with 
this  section.  U.  S.  v.  Smith  (1895)  15 
Sup.  Gt  846,  849,  158  U.  S.  346,  39  L. 
Ed.  1011. 

In  a  case  within  this  act  the  district 
attorney  should  be  allowed  such  com- 
pensation as  the  proper  head  of  de- 
partment may  have  agreed  to  pay  him. 
(1867)  12  Op.  Atty.  Gen.  133. 

The  authority  of  the  Attorney  Gen- 
eral or  Department  of  Justice  to  em- 
ploy and  pay  United  States  attorneys 
for  services  not  covered  by  their  sal- 
aries and  fees  is  expressly  recognized 
by  Congress  in  section  3235,  post,  and 
this  section,  and  in  the  annual  appro- 
priations made  by  Congress  for  that 
purpose.     (1891)  20  Op.  Atty.  Gen.  49. 

Assimilated  fee.— Fees  cannot  be  al- 
lowed to  a  district  attorney,  under  this 
section,  for  services  rendered  within 
his  district,  in  a  case  to  which  the 
United  States  is  not  a  party,  upon  the 
basis  of  the  compensation  allowed  to 
special  counsel  retained  by  the  attor- 
ney general,  but  must  be  assimilated  to 
some  of  the  fees  specifically  allowed 
to  district  attorneys  by  section  1378, 
ante.  U.  S.  v.  Winston  (1896)  73  Fed. 
149,  19  C.  C.  A.  419,  judgment  affirm- 
ed (1898)  18  S.  Ct  701,  170  U.  S.  522, 
42  L.  Ed.  1130. 

In  an  application  for  the  removal  of 
a  defendant  to  another  state  under  sec- 
tion 1674,  the  district  attorney  is  enti- 
tied  only  to  an  assimilated  fee,  under 
this  section,  of  $5  a  day.  Hillbom  v. 
U.  S.  (1892)  27  Ct  CI.  547. 

It  is  contemplated  by  this  section 
that,  where  no  fees  are  provided  by 
law  to  which  the  compensation  of  a 
district  attorney  in  respect  to  any  part 
of  his  services  can  be  assimilated,  a 
fair  and  reasonable  compensation  for 
such  part  of  his  services  shall  be  made. 
(1878)  16  Op.  Atty.  Gen.  99. 

Right  to  feed-^The  attorney  is  not  en- 
titled to  fees  for  extra  official  services 
rendered  to  other  subordinate  govern* 
mental  officers  at  their  request,  withoiit 
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requisition  of  an  executive  department, 
and  not  provided  for  by  law  or  sustain- 
ed by  uniform  usage.  But  may  be  en- 
titled to  fees  for  prosecuting  a  suit  in 
the  name  of  a  debtor  of  the  United 
States,  and  to  whose  rights  the  United 
States  had  succeeded.  U.  S.  v.  Inger- 
soU  (D.  C.  1837)  Fed.  Cas.  No.  15,440. 

Where  it  is  evident  that  the  govern- 
ment has  some  interest  in  the  result 
of  litigation  in  which  the  United  States 
are  not  parties  and  in  which  the  dis- 
trict attorney  acts  at  the  request  of  the 
Attorney  General,  the  service  will  be 
deemed  to  come  within  this  section  and 
the  attorney  be  entitled  to  assimilated 
fees.  Milchrist  v.  U.  S.  (1896)  31  Ct. 
01.  403.  Where  it  does  not  appear 
what  disposition  was  made  of  the  case, 
$10  the  lowest  assimilated  fee  under 
section  1378,  ante,  will  be  allowed. 
IMilchrist  v.  U.  S.  (1896)  31  Ct.  01. 
403. 

Under  R.  S.  §  380,  ante,  §  556,  dis- 
trict attorneys  are  charged  with  duty, 
under  the  direction  of  the  solicitor  of 
the  treasury,  of  conducting  suits 
brought  by  receivers  of  national  banks 
in  collecting  assets  and  winding  up  their 
affairs,  and  they  are  not  entitled  to  any 
compensation  or  allowance  therefor  be- 
yond the  salary  attached  to  the  office. 
Gibson  v.  Peters  (1803)  14  Sup.  Ot 
134, 150  U.  S.  342,  37  L.  Ed.  1104.  Re- 
versing Gibson  v.  Peters  (O.  0.  1888) 
35  Fed.  721,  727,  wherein  it  was  held 
that  this  section  did  not  apply  to  such 
suits  or  affect  the  right  of  the  district 
attorney  to  recover  a  reasonable  com- 
pensation for  services  therein  beyond 
fees  allowed  by  law.  Gibson  v.  Peters 
(1893)  14  Sup.  Ct  134,  150  U.  S.  342, 
37  L.  Ed.  1104. 

In  general,  the  official  duty  of  a  dis- 
trict attorney  does  not  require  him  to 
attend  to  suits  in  state  courts,  although 


the  United  States  may  be  directly  in- 
terested therein;  and  where  he  appears 
in  those  courts  (except  in  certain  cases 
— see  section  1296)  his  appearance 
there  must  be  pursuant  to  the  previous 
direction,  or  receive  the  subsequent  ap- 
proval, of  the  Attorney  General,  to  en- 
title him  to  compensation  from  the 
government  for  such  service.  His  com- 
pensation for  such  service  is  in  all 
cases  regulated  by  this  section,  with 
only  this  exception,  that  where  he  has 
appeared,  by  direction  of  the  Secretary 
or  Solicitor  of  the  Treasury  in  a  suit 
against  a  revenue  officer,  his  compensa- 
tion therefor  is  regulated  by  section 
3381,  ante  (1878)  16  Op.  Atty.  Gen.  99. 

See,  also,  as  to  rights  of  the  district 
attorney  to  fees,  (1849)  5  Op.  Atty. 
Gen.  172. 

The  district  attorney  for  the  District 
of  Columbia  is  entitled  to  a  reasonable 
compensation,  over  and  above  his  sal- 
ary and  stated  fees,  for  attending,  on 
the  part  of  the  United  States,  during 
the  taking  of  certain  depositions  in  said 
District  in  a  case  pending  before  the 
circuit  court  of  Missouri.  (1830)  2  Op. 
Atty.  Gen.  319;  (1836)  3  Op.  Atty. 
Gen.  45;  (1838)  3  Op.  Atty.  Gen.  352; 
(1840)  3  Op.  Atty.  Gen.  515;  (1840) 
3  Op.  Atty.  Gen.  599;  (1841)  3  Op. 
Atty.  Gen.  612. 

Annual  return.— Compensation  allow- 
ed a  district  attorney  under  this  sec- 
tion should  be  included  in  the  semi- 
annual return  required  from  him  by 
section  1394.  (1878)  16  Op.  Atty.  Gen. 
99. 

Cited  without  definite  application, 
Colman  v.  U.  S.  (1895)  66  Fed.  695, 
696,  14  C.  C.  A.  65;  Smith  v.  U.  S. 
(1891)  26  Ct  CI.  568;  Garter  v.  U.  S. 
(1896)  31  Ct  CI.  344. 


CLERKS'  FEES 

§  1383.  (R.  S.  §  828.)     Clerks'  fees;  clerks'  books  to  be  open  to  in- 
spection. 

For  issuing  and  entering  every  process,  commission,  summons, 
capias,  execution,  warrant,  attachment,  or  other  writ,  except  a  writ 
of  venire,  or  a  summons  or  subpoena  for  a  witness,  one  dollar. 

For  issuing  a  writ  of  summons  or  subpoena,  twenty-five  cents. 

For  filing  and  entering  every  declaration,  plea,  or  other  paper,  ten 
cents. 

For  administering  an  oath  or  affirmation,  except  to  a  juror,  ten 
cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio  of  one  hundred  words. 

For  a  copy  of  such  deposition  furnished  to  a  party  on  request,  ten 
cents  a  folio. 

For  entering  any  return,  rule,  order,  continuance,  judgment,  de- 
cree, or  recognizance,  or  drawing  any  bond,  or  making  any  record, 
certificate,  return,  or  report,  for  each  folio,  fifteen  cents. 

For  a  copy  of  any  entry  or  record,  or  of  any  paper  on  file,  for  each 
folio,  ten  cehts. 
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For  making  dockets  and  indexes,  issuing  venire,  taxing  costs,  and 
all  other  services,  on  the  trial  or  argument  of  a  cause  where  issue 
is  joined  and  testimony  given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  all  other  serv- 
ices, in  a  cause  where  issue  is  joined,  but  no  testimony  is  given,  two 
dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  other  services, 
in  a  cause  which  is  dismissed  or  discontinued,  or  where  judgment  or 
decree  is  made  or  rendered  without  issue,  one  dollar. 

For  making  dockets  and  taxing  costs,  in  cases  removed  by  writ 
of  error  or  appeal,  one  dollar. 

For  affixing  the  seal  of  the  court  to  any  instrument,  when  required, 
twenty  cents. 

For  every  search  for  any  particular  mortgage,  judgment,  or  other 
lien,  fifteen  cents. 

For  searching  the  records  of  the  court  for  judgments,  decrees,  or 
other  instruments  constituting  a  general  lien  on  real  estate,  and  cer- 
tifying the  result  of  such  search,  fifteen  cents  for  each  person  against 
whom  such  search  is  required  to  be  made. 

For  receiving,  keeping,  and  paying  out  money,  in  pursuance  of  any 
statute  or  order  of  court,  one  per  centum  on  the  amount  so  re- 
ceived, kept,  and  paid. 

For  traveling  from  the  office  of  the  clerk,  where  he  is  required  to 
reside,  to  the  place  of  holding  any  court  required  by  law  to  be  held, 
five  cents  a  mile  for  going  and  five  cents  for  returning,  and  five  dol- 
lars a  day  for  his  attendance  on  the  court  while  actually  in  session. 

All  books  in  the  offices  of  the  clerks  of  the  [circuit  and]  district 
courts,  containing  the  docket  or  minute  of  the  judgments,  or  decrees 
thereof,  shall,  during  office  hours,  be  open  to  the  inspection  of  any 
person  desiring  to  examine  the  same,  without  any  fees  or  charge 
therefor. 

Act  Aug.  12.  1848,  c.  166,  §  1,  9  Stat.  292.  Act  Feb.  26,  1853,  c  80,  S 
1,  10  Stat  163. 

The  words  of  the  last  paragraph  of  this*  section  inclosed  in  brackets,  "cir- 
cuit and,"  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud. 
Code,  a  289-291,  ante,  §§  1266-1268. 

No  more  than  one  dollar  was  to  be  received  from  any  attorney  in  connec- 
tion with  his  admission  to  practice  in  a  district  court,  by  a  provision  of  Act 
June  28,  1902,  c.  1801,  |  1,  post,  §  1384. 

The  fees  and  compensation  of  clerks  for  services  In  naturalization  proceed- 
ings were  prescribed,  and  the  accounting  for  and  disposition  of  fees  and  other 
moneys  received  in  such  proceedings  were  regulated  by  provisions  of  Act 
June  29,  1906,  c.  3592,  §§  13,  20,  21,  post,  §§  4372,  4376,  4377. 

The  amount  of  fees  and  emoluments  which  a  clerk  may  retain  for  his  per- 
sonal compensation  was  limited  to  $3,500  a  yea^  over  and  above  necessary 
oflSce  expenses,  including  necessary  clerk  hire,  by  R.  S.  §  839,  post,  §  1404. 

Special  provisions  for  double  fees  and  compensation  to  clerks  in  California, 
Oregon,  and  Nevada  were  made  by  R.  S.  §  840,  post,  |  1405.  And  the  fees 
and  compensation  of  the  clerk  of  the  district  court  for  the  district  of  Montana 
were  to  be  computed  on  the  same  basis  as  like  fees  in  the  district  of  Oregon, 
by  a  provision  of  Act  May  27,  1908,  c.  200,  §  1.  post.  S  1406.  But  said  special 
provisions  were  repealed,  as  to  clerks  in  Oregon,  Montana,  and  Washington, 
by  a  provision  in  Act  Aug.  1,  U914,  c.  223,  §  1,  post,  S  1406a,  and  the  fees  of 
the  clerks  of  the  district  courts  in  Washington  were  made  the  same  as  those 
of  the  clerks  of  the  district  courts  in  California  by  Act  March  2,  1905.  c 
1305,  S  6,  ante,  {  1371. 

Clerks  were  to  be  paid  for  their  services  in  cases  under  R.  S.  H  1977-1985, 
post,  §  3  relating  to  civil  rights,  the  same  fees  as  were  allowed  to  them  for 
like  services  in  other  cases,  by  R.  S.  |  1986,  post,  §  3940. 

A  salary  of  $3,000  for  the  clerk  of  the  district  court  for  the  northern  dis- 
trict of  Illinois  was  provided  by  the  act  authorizing  his  appointment,  Act  July 
81,  1894,  c.  174,  I  1,  28  Stat.  204.  But  he  was  to  be  compensated  as  other 
clerks  of  district  courts  are  compensated,  by  a  provision  of  Act  Aug.  24, 1912, 
c.  355,  §  1,  post,  S  1407. 

The  salaries  of  clerkg  of  the  circuit  courts  of  appeals,  and  coats  and  fees  in 

(2236) 


Ch.l6) 


THE  JUDICIABY 


§  1383 


those  courts,  were  regulated  by  provisions  of  Act  March  3,  1891,  c  517,  §  2, 
and  Act  Feb.  19,  1897,  c.  263,  ante,  |§  1376,  1377. 

Provisicns  relating  to  per  diem  or  other  allowances  to  clerks,  for  attendance 
at  court,  were  made  by  R.  S.  |  831,  post,  |  1385;  and  other  provisions  appli- 
cable to  such  allowances  and  to  mileage  or  traveling  expenses  of  clerks,  and 
their  accounts  therefor,  are  set  forth  or  referred  to  post,  §  1390. 

Returns  of  fees  were  required  and  their  contents  were  prescribed,  and  the 
rendering  and  settlement  of  accounts  of  clerks  were  regulated  by  R.  S.  §|  833, 
845,  846,  and  subsequent  provisions,  post,  §§  1394-1417. 

Compensation  of  deputy  clerks  was  provided  for  by  R.  S.  §  561,  post,  S  1408. 

Payment  of  fees  of  clerks,  in  cases  where  the  United  States  is  a  party,  was 
provided  for  by  R.  S.  §  856,  post,  {  1462;  and  recovery  of  other  fees  and  com- 
pensation, by  R.  S.  §  857,  post,  |  1463. 

Annual  appropriations  for  fees  of  clerks  are  made  by  the  sundry  dvil  ap- 
propriation acts.  The  provisions  for  the  fiscal  year  1917  were  by  Act  July  1, 
1»16,  c.  209,  S  1»  39  Stat 
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spect to  clerk's  fees. 

Fees  taxable  against  the  govern- 
ment. 

Collection  and  payment. 

Habeas  corpus  proceeding. 

Fees  for  Issuing  and  entering  writs. 

Processes. 

— —   Conmilsslons. 

Summons. 

Capias. 

Warrants. 

SubpcBuas. 

Fees  for  filing  and  entering  papers. 

Number  of  fees. 

Fees  for  administering  oaths. 

Oaths  administered  to  Jurors. 

Fees  for  taking  acknowledgments. 
Deposition  fees. 

Fees    for    ''entering/'    "drawing,"    or 
"making"— Entries  In  general 

Returns. 

Orders. 

Drafting  papers. 

Making  any  record. 

-— >   Certificates. 

Reports. 

Copies— "Entry  or  record." 

"Any  paper  on  file." 

Where     issue    Joined     and     testimony 
glTen. 

Docket  fees. 

Indexes. 

**Cause." 

"Trial  or  argument." 

Where  issue  Joined   but  no  testimony 

given. 
Where  cause  dismissed  or  discontinued. 
Where  decision  made  without  issue. 
Fee  for  affixing  seal. 
Fees  for  searching  records. 
Fees  for  handling  money. 

"Order  of  court." 

Mileage. 

Fees  for  attendance. 
Books  open  to  inspection. 
Expenses,  disbursements,  and  compen- 
sation not  specifically  provided  for. 


II.    Fees  of  com  ml  sale  net-  under  former 

statute  giving  same  compensation 

as  allowed  to  clerks 

44.  In  general. 

45.  Fees  for  Issuing  and  entering  writs. 

46.    Warrants. 

47.    Summons  or  subpcena. 

48.  Fees  for  filing  and  entering  papers. 

49.  Fees  for  taking  acknowledgments. 
60.    Deposition  fees. 

SI.    Fees    for    "entering,"    ^'drawing,"    or 
"making"— Bhitrles  in  general. 


52.  Returns. 

68.  Orders. 

54.  Drawing  papers  in  gen<9raL 

55.  Drawing  any  bond. 

66.  Making   any   record. 

57.  Certificates. 

68.  Reports. 

59.  Copiee— "Bbtry  or  record." 

60.  "Any  paper  on  file." 

61.  Docket  tees. 

62.  In  case  of  dlscontlnuanoa. 

63.  Fees  for  affixing  seal. 

64.  Mileage. 

i.  CLERK'S  FEES 
i.  History  of  legislation.— History  of 
legislation  relating  to  clerk's  fees.  U. 
S.  V.  Mason  (1910)  31  Sup.  Ct.  28, 
218  U.  S.  517,  54  L.  Ed.  1133,  affirming 
(0.  C.  1910)  177  Fed.  662. 

2.  Rights  and  liabiiities  In  general  In 
respect  to  cleric's  feesw— Clerks  are  en- 
titled to  receive  only  such  fees  as  are 
prescribed  by  law.  Strong  v.  U.  S.  (D. 
C.  1888)  34  Fed.  17,  18. 

Clerk's  fees  are  a  proper  charge  un- 
der a  decree  dismissing  a  case  at  com- 
plainant's costs.  Cahn  v.  Qung  Wah 
Lung  (C.  C.  1886)  28  Fed.  396. 

For  all  necessary  services  perform- 
ed by  the  clerk  in  bankruptcy  proceed- 
ings the  fees  which  are  not  provided 
for  by  Act  1867  or  general  orders,  but 
which  are  embraced  in  the  fee  bill  of 
1863,  fees  may  be  taxed  under  the  lat- 
ter. In  re  Alexander  (D.  0. 1869)  Fed. 
Cas.  No.  163. 

The  clerk  is  entitled  to  fees  in  ad- 
miralty cases  for  filing  the  record,  mak- 
ing the  docket  and  indexes,  for  order 
to  cancel  stipulations,  taxing  costs,  re- 
ceiving and  disbursing  money,  entering 
order  check,  entries  in  ledger,  and  fil- 
ing clerk's  costs.  The  Siren  (D.  C. 
1877)  Fed.  Cas.  No.  12,910. 

Where  a  judge  erred  in  his  construc- 
tion of  the  law,  and  improperly  ordered 
.supervisors  of  election,  the  clerk  is  still 
entitled  to  compensation  for  services 
rendered  in  respect  to  such  supervision. 
Goodrich  V.  V.  S.  (O.  C.  1888)  35  Fed. 
193. 

Where  separate  writs  of  mandamus 
are  issued  against  the  members  of  a 
board  of  officers  for  disobedience  of  a 
mandamus,  the  clerk  will  be  allowed 
costs  in  each  case.    Durant  v.  Washing- 

(2237) 


§  1383 


THE  JUDICIARY 


(Tit  13 


ton  Ooimty  (0.  O.  1869)  Fed.  Cas.  No. 
4,191. 

The  clerk  is  entitled  to  compensation 
for  services  rendered  in  procuring  the 
names  of  persons  to  serve  as  jurors, 
and  in  drawing  the  juries  for  the  terms 
of  court  in  the  district.  U.  S.  v.  Van 
Duzee  (1892)  52  Fed.  930,  3  C.  C.  A. 
361;  Van  Duzee  v.  U.  S.  (D.  O.  1891) 
48  Fed.  643.  following  Goodrich  v.  U.  S. 
(D.  C.  1890)  42  Fed.  392.  But  see  U. 
S.  v.  King  (1S93)  13  Sup.  Ct  439,  441, 
147  U.  S.  676,  37  L.  Ed.  328. 

Where  the  rules  of  court  require  a 
notice  of  the  drawing  of  juries  to  be 
posted  up  on  the  door  of  the  clerk's 
office,  the  duty  of  posting  such  notice 
is  properly  to  be  performed  by  the 
derk,  but  is  not  one  for  which  he  is  en- 
titled to  compensation.  Van  Duzee  v. 
U.  S.  (D.  C.  1806)  73  Fed.  794.  The 
<Jerk  is  not  entitled  to  a  fee  for  keep- 
ing a  list  of  the  names  and  residences 
of  the  jurors,  as  this  is  part  of  the 
jury  commissioner's  duties.  Marvin  v. 
U.  S.  (C.  C.  1890)  44  Fed.  405,  413, 
appeal  dismissed  (1893)  13  Sup.  Ct 
1053,  149  U.  S.  789,  37  L.  Ed.  961. 

Under  Act  Cong.  June  30,  1879,  ap- 
pointing the  clerk  a  jury  commissioner 
ex  officio,  he  is  entitled  to  a  jury  com- 
missioner's compensation  for  services 
performed  as  such.  Marvin  v.  U.  S. 
(C.  C.  1890)  44  Fed.  405,  408,  appeal 
dismissed  (1893)  13  Sup.  Ct.  1053,  149 
U.  S.  789,  37  L.  Ed.  961. 

If  it  were  proved  that  a  clerk  started 
and  pushed  proceedings  for  supervision 
of  election  merely  for  the  purpose  of 
making  fees  for  himself,  it  would  pre- 
sent a  serious  question  whether  he 
should,  as  a  matter  of  equity,  be  allow- 
ed fees  therefor.  Goodrich  v.  U.  S.  (C. 
C.  1888)  35  Fed.  193,  195. 

Under  R.  S.  §  1091,  providing  that  no 
interest  shall  be  allowed  on  any  claim 
up  to  the  time  of  the  rendition  of  a 
judgment  thereon  by  the  court  of 
claims,  unless  on  a  contract  expressly 
stipulating  therefor,  the  circuit  court 
cannot  allow  interest  in  a  suit  brought 
under  Act  March  3,  1887,  by  the  clerk 
to  recover  fees,  no  contract  having 
stipulated  for  such  interest.  Marvin  v. 
U.  S.  (C.  C.  1800)  44  Fed.  405,  410, 
appeal  dismissed  (1893)  13  Sup.  Ct 
1053, 149  U.  S.  789,  37  L.  Ed.  961. 

Fees  taxable  for  taking  depositions 
on  interrogatories  in  a  federal  court 
when  not  taken  by  a  United  States 
commissioner  are  not  governed  by  the 
Btate  statute,  but  may  properly  be  tax- 
ed at  20  cents  per  folio  by  analogy  with 
those  allowed  the  clerk,  by  this  section. 
U.  S.  V.  Venable  Const  Co,  (C.  C. 
1904)   158  Fed.  833. 

Where  a  clerk  ot  the  Circuit  and  Dis- 
trict Courts  has  been  paid  for  his  serv- 
ices as  clerk  of  the  Circuit  Court  the 
iiiaximum  amount  allowed  by  law.  he  is 
not  entitled  to  receive  additional  com- 
pensation for  the  performance  of  duties 
in  connection  with  his  office.  Johnson 
V.  U.  S.  (1914)  49  Ct  CL  453. 
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Fees  earned  by  the  clerk  in  the  dis- 
trict court  cannot  be  transferred  by  the 
comptroller  to  his  account  as  clerk  of 
the  circuit  court  Goodrich  v.  U.  S.  (D. 
C.  1890)  42  Fed.  392,  following  (C.  C. 
1888)  35  Fed.  193. 

Custom  in  clerk's  office,  and  the  fact 
that  clerks  in  other  districts  had  made 
a  particular  charge  for  certain  serv- 
ices, does  not  establish  the  right  to 
such  charge.  In  re  Loughney  (D.  C 
1914)  218  Fed.  980. 

A  clerk  of  court  ought  not  to  be  held 
accountable  to  the  treasury-  for  any 
amount  of  his  fees  which  he  may  have 
failed  to  collect  after  usixig,  with  ordi- 
nary diligence,  the  means  of  collection 
that  are  usually  employed  by  clerks  for 
the  collection  of  fees  for  their  benefit 
(1841)  3  Op.  Atty.  Gen.  627. 

In  so  far  as  this  section  extended  to 
compensation  of  clerks  of  territorial 
district  courts  by  Organic  Act,  §  13,  it  is 
repugnant  to  the  state  Constitution  and 
locally  inapplicable  and  not  continued  in 
force  by  Schedule,  art  25,  §  2.  Harper 
V.  Board  of  Com'rs  of  Oklahoma  Coun- 
ty (Okl.  1915)  149  P.  1102,  judgment 
modified  on  rehearing  (1916)  154  P. 
629. 

3. Fees  taxable  against  the  gov- 
ernments-Services of  a  clerk  whether 
ordered  by  the  duly  appointed  officers 
of  the  government,  or  imposed  by  a 
statute  of  the  United  States,  are  prop- 
er charges  against  the  United  States 
if  such  services  are  covered  by  the 
terms  of  the  fee  bill.  In  re  Clerk's 
Charges  for  Services  Rendered  in  Elec- 
tion Cases,  etc.  (D.  C.  1881)  6  Fed. 
440,  441.  Though  the  expense  of  tak- 
ing the  oaths  and  executing  the  bonds 
of  deputy  marshals,  jury  commissioners, 
bailiffs,  district  attorneys,  and  their 
assistants,  must  be  paid  by  themselves, 
the  fees  for  filing  them  are  chargeable 
against  the  government  U.  S.  v.  Van 
Duzee  (1891)  11  Sup.  Ct  758,  759, 
140  U.  S.  169,  35  L.  Ed.  399,  affirming 
Van  Duzee  v.  U.  S.  (D.  C.  1890)  41 
Fed.  571.  Fees  for  approving  the  ac- 
counts of  deputy  marshals,  jury  com- 
missioners, bailiffs,  district  attorneys, 
and  their  assistants  are  likewise  charge- 
able. U.  S.  V.  Van  Duzee  (1891)  11 
Sup.  Ct.  758,  759,  140  U.  S.  160,  35  L. 
Ed.  399,  reversing  Van  Duzee  v.  U.  S. 
(D.  C.  1890)  41  Fed.  571.  As  are  also 
the  clerk's  fees  for  making  transcripts 
required  by  section  1578,  post,  when  or- 
dered by  the  district  attorney.  Good- 
rich V.  U.  S.  (D.  C.  1890)  42  Fed.  392. 
894.  And  fees  for  certified  copies  of 
orders  approving  the  accounts  of  mar- 
shals, clerks,  attorneys,  commissioners, 
etc.,  for  the  treasury  department,  are 
properly  chargeable  against  the  United 
States.  Erwin  v.  U.  S.  (D.  C.  1889) 
37  Fed.  470,  481,  2  L.  R.  A.  229.  And 
the  docket  fee  on  an  attachment  against 
a  witness  for  contempt  in  not  obeying  a 
subpoena,  this  being  a  criminal  proceed- 
ing,  in   which    the    United    States  ia 


Ch.  16) 


THE  JUDICIARY 


§  138a 


plaintiff.     Goodrich   ▼.    U.    S.    (D.    C. 

1890)  42  Fed.  392,  following  Erwin  v. 

Same   (D.  O.  1889)  37  Fed.  470,  2  L. 

R.  A.  229. 
The   "receiving,  keeping,  and  paying 

out"  of  money  by  the  clerk  under  an 

execution  issued  on  a  judgment  in  an 
action  under  the  internal  revenue  laws, 

£or  which  this  section  allows  the  clerk 

1  per  cent,  commission  (2  in  Oalifornia, 
by  section  1405),  is  a  service  render- 
ed the  government,  for  which  the  gov- 
ernment is  liable;  and  such  commis- 
sions are  to  be  paid,  under  section  5940, 
through  the  collector  of  internal  rev- 
enue, into  the  treasury,  as  are  the 
clerk's  fees,  that  are  taxed  and  includ- 
ed in  the  judgment  and  collected  from 
the  defendant.  U.  S.  v.  Wolters  (C. 
C.  1892)  51  Fed.  896,  disapproving 
Same  v.  Cigars,  etc.  (D.  C.  1880)  2  Fed. 
494.  Whether  it  succeeds  in  collect- 
ing its  legitimate  costs  from  the  de- 
fendant or  not.  U.  S.  v.  Wolters  (0. 
C.  1892)   51  Fed.  896. 

If  the  department  refuse  payment  of 
the  account  of  a  clerk  of  a  federal  court 
for  services  rendered  the  goveroment 
in  cases  of  arrest,  on  the  ground  that 
the  names  of  the  defendants  were  not 
given,  and  a  duplicate  of  the  account 
filed  in  the  clerk's  office  shows  who 
the  defendants  were,  and  the  records 
of  the  court  show  that  they  were  sub- 
sequently indicted  and  tried,  the  court 
will  direct  payment  of  the  fees.  Clough 
V.  U.  S.   (C.  C.  1893)  55  Fed.  921. 

The  government  is  not  liable  under 
the  fee  bUl  for  a  clerk's  charge  of  15 
cents  for  search  in  bankruptcy  cases, 
in  order  to  make  up  his  report  No.  1, 
in  bankruptcy,  because  such  charge  does 
not  legally  come  within  the  terms  of 
the  fee  bill.  In  re  Clerk's  Charges  for 
Services  Rendered  in  Election  Cases, 
etc.  (D.  C.  1881)  5  Fed.  440,  441. 
Nor  is  it  liable  to  the  clerk  for  serv- 
ices performed  for  defendant  in  a 
criminal  case.  U.  S.  v.  Dundy  (1896) 
76  Fed.  357,  22  C.  C.  A.  221. 

The  clerk's  fees  for  entering  orders 
approving  accounts  of  commissioners 
and  the  district  attorney,  for  entering 
report  of  money  paid  into  court  and  for 
entering  an  order  appointing  an  at- 
torney to  defend  a  poor  person,  are 
all  chargeable  to  the  •  United  States. 
Goodrich  v.  U.  S.  (D.  C.  1890)  42  Fed. 
392,  394. 

The  clerk  is  entitled  to  compensa- 
tion for  services  on  behalf  of  indigent 
defendants  in  a  capital  case  render- 
ed under  order  of  court  in  prosecution 
of  writ  of  error,  in  view  of  section  1489, 
post,  and  Act  Feb.  6,  1889,  c.  113  (25 
Stat.  655).  U.  S.  v.  Jones  (1904)  24 
Sup.  Ct.  561,  563,  193  U.  S.  528,  48 
L.  Ed.  776.  Where,  by  order  of  the 
court,  he  enters  upon  the  minutes,  as 
memorial  services  in  respect  to  the 
late  vice-president,  a  proceeding  in 
court  of  official  character,  the  fee  for 
entering  is  properly  chargeable  to  the 


government  Erwin  v.  U.  S.  (D.  C» 
1889)  37  Fed.  470,  482,  2  L.  R.  A. 
229. 

The  disallowance  by  the  first  comp- 
troller of  the  treasury  of  fees  claimed 
by  a  clerk  of  the  court  held  not  conclu- 
sive against  the  clerk  on  a  petition  by 
him  for  the  recovery  of  fees.  Davis  v. 
U.  S.  (D.  C.  1891)  45  Fed.  182,  foUow- 
ing  Harmon  v.  Same  (C.  C.  1890)  43 
Fed.  560,  judgment  affirmed  U.  S.  v. 
Harmon  (1893)  13  S.  Ct  327,  147  U. 
S.  268,  37  L.  Ed.  164. 

Where  items  of  a  clerk's  fee  bill  are 
suspended  by  the  department  "for  ex- 
planation," the  court  will  not  inter- 
fere to  enforce  allowance  thereof  until 
final  determination  by  the  department. 
Marvin  v.  U.  S.  (D.  O.  1902)  114  Fed. 
225. 

4. Coilection      and      payment.-- 

Where  the  record  has  been  printed  by 
the  appellant,  the  cause  may  be  docket- 
ed without  securing  the  payment  of  the 
clerk's  fee,  chargeable  under  the  pres- 
ent rules,  in  connection  with  the  print- 
ing, but  the  printed  copies  cannot  be 
delivered  to  the  justices  or  the  parties 
for  use  on  the  final  hearing,  or  on  any 
motion  in  the  progress  of  the  cause, 
unless  the  fee  is  paid  when  demanded 
by  the  clerk  in  time  to  enable  him  to 
make  his  examination  and  perform  his 
other  duties  in  connection  with  the 
copies.  Bean  v.  Patterson  (1884)  4 
Sup.  Ct  23,  110  U.  S.  401,  28  L.  Ed. 
190. 

The  clerk  may  collect  his  costs  a» 
they  accrue,  irrespective  of  the  final 
result  Cavender  v.  Cavender  (0.  C. 
1882)  10  Fed.  828. 

For  recording  the  orders  in  connec- 
tion with  the  auditing  of  the  accounts 
of  a  district  attorney  should  be  paid 
directly  to  the  clerk  by  the  government. 
Stanton  v.  U.  S.  (C.  C  1889)  37  Fed. 
252,  judgment  modified  U.  S.  v.  Stan- 
ton (1895)  70  Fed.  890,  17  C.  C.  A. 
475. 

The  clerk  of  the  Circuit  Court  is  en- 
titled to  demand  his  fees  in  advance,  be- 
ing required  to  account  therefor  to  the 
government  whether  collected  or  not, 
having  once  been  earned.  Steever  v. 
Rickman  (1883)  3  Sup.  Ct  67,  109 
U.  S.  74,  27  L.  Ed.  861;  Hoysradt  v. 
Delaware,  L.  &  W.  R.  R.  (C.  C.  1910) 
182  Fed.  880. 

Where  a  vessel  is  sold  by  a  trus- 
tee under  the  limited  liability  act,  and 
the  proceeds  of  sale  are  paid  into  court, 
the  clerk's  commission  is  payable  from 
such  proceeds,  even  though  the  owner 
appears  and  contests  the  liability  of 
the  vessel  for  her  losses.  The  Vernon 
(D.  C.  1888)  36  Fed.  113,  114. 

Under  this  section,  the  clerk  may  re- 
fuse to  enter  a  decree  until  his  fees  are 
paid,  and  the  decree,  though  remain- 
ing physically  in  the  clerk's  office,  is 
neither  effective  nor  entered  until  the 
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fees  are  paid.  Ommen  ▼.  Talcott  (D. 
G.  1910)  180  Fed.  925. 

5.  —  Habeas   corpus    prooeeding.r- 

An  application  for  a  writ  of  haOeas 
corpus  is  a  proceeding  sui  generis,  and 
the  provisions  of  this  section  do  not 
govern  in  the  taxation  of  costs.  In  re 
Moy  Ghee  Kee  (O.  0.  1887)  83  Fed. 
377,  378. 

6.  Fees  for  issuing  and  entering  writs. 

—A  c]erk*s  claim  for  fees  for  issuing 
commitments  to  jail  in  addition  to  copy 
of  the  order  of  removal  is  too  gener- 
al, and  cannot  be  allowed  unless  it  ap- 
pears that  the  writ  was  not  issued  to 
bring  a  prisoner  into  court  or  for  re- 
manding him  from  the  court,  for  in 
such  cases  commitments  are  declared 
to  be  unnecessary  by  section  1696, 
post  U.  S.  V.  McGandless  (1893)  13 
Sup.  Ct  465,  466,  147  U.  S.  692,  37 
L.  Ed.  334. 

In  the  absence  of  a  statutory  re- 
quirement in  the  state,  the  commitment 
prescribed  by  section  1028  is  sufficient, 
and  the  clerk  is  entitled  to  a  fee  for 
it  alone.  Martin  v.  U.  S.  (1891)  26 
Ct.  Gl.  160. 

When  a  prisoner  is  ordered  to  be 
confined  until  his  fine  is  paid,  the  derk 
is  entitled  to  fees  for  issuing  the  mit- 
timus. U.  S.  V.  Van  Duzee  (1892) 
52  Fed.  930,  3  G.  G.  A.  361,  affirming 
Van  Duzee  ▼.  U.  S.  (D.  G.  1891)  48 
Fed.  643. 

In  case  of  a  proceeding  before  a  judge 
or  commissioner,  in  which  it  is  neces- 
sary to  commit  the  defendant  to  jail 
to  await  a  hearing  or  pending  examina- 
tion, a  writ  to  commit  is  necessary, 
and  after  the  hearing  and  order  com- 
mitting for  trial,  a  final  writ  of  com- 
mitment, reciting  the  hearing,  finding 
of  probable  cause,  and  that  prisoner  is 
committed  in  default  of  bail  to  await 
trial,  is  necessary,  and  for  such  writ 
the  clerk  is  entitled  to  compensation. 
Where  a  defendant  is  arrested  on  bench 
warrant,  and  brought  before  the  court, 
and  is  committed  of  bail  to  await  trial, 
the  writ  of  commitment  should  state 
the  cause  of  detention  until  the  trial 
can  be  had.  After  conviction  a  final 
writ  of  commitment  is  necessary,  set- 
ting forth  the  fact  of  trial  and  convic- 
tion, and  the  term  of  imprisonment 
prescribed  in  the  sentence.  Brwin  v. 
U.  S.  (D.  G.  1889)  37  Fed.  470,  485, 
2  L.  R.  A.  229. 

In  scire  facias  on  a  forfeited  appear- 
ance bond  in  a  criminal  case  a  separate 
notice  must  issue  to  each  obligor,  and 
this  is  in  the  nature  of  a  writ,  and  to 
be  paid  for  by  the  United  States. 
Jones  V.  U.  S.  (D.  C.  1889)  39  Fed. 
410,  413,  reversed  (1893)  13  Sup.  Gt 
437,  147  U.  S.  672,  37  L.  Ed.  325. 

The  derk  is  entitled  to  fees  for  is- 
suing and  entering  four  separate  com- 
mitments, when  four  separate  bench 
warrants  are  issued  for  the  four  de- 
fendants, and  each  defendant  is  com- 
mitted to  jail  by  a  different  deputy  mar- 
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shal  on  the  same  day.    Fuller  t.  U.  8. 
(D.  G.  1893)  58  Fed.  329. 

No  fee  is  allowed  by  law  for  issuing 
precepts  to  a  marshal  to  summon  juries 
in  addition  to  the  venire.  Martin  t. 
U.  S.  (1891)  28  Gt  a.  160. 

7.  —  Prooesses^-Warrant  "form 
45"  is  a  process  within  general  order 
No.  2  and  the  fee  bill  of  1853,  and  the 
clerk  may  charge  accordingly  for  is- 
suing the  same.  A  charge  by  a  derk 
of  one  dollar  for  "issuing  order  form 
4"  is  not  a  proper  charge,  as  such  or- 
der is  not  a  process,  and  only  an  order. 
In  re  Dean  (D.  G.  1868)  Fed.  Gas.  No. 
3,699. 

8.  —  Commissions.— The  derk  is 
entitled  to  |1  for  issuing  each  com- 
mission. Glough  T.  U.  S.  (G.  G.  1893) 
55  Fed.  921.  He  is  entitled  to  such  fee 
for  issuing,  in  pursuance  of  an  express 
order  of  court,  commissions  to  the  com- 
missioners appointed  under  Act  May  28, 
1896.  Marsh  v.  U.  S.  (D.  G.  1898)  88 
Fed.  879. 

9. Summons^— Where,  in  admir- 
alty for  seaman's  wages,  there  were 
four  seamen  whose  cause 'of  complaint 
was  the  same,  they  should  be  joined  as 
complainants,  and  the  commissioner  is 
entitled  to  charge  for  issuing  but  one 
summons  on  the  master,  though  in  fact 
he  issued  four  summonses.  Kelly  v. 
The  Topsy  (G.  G.  1891)  45  Fed.  486, 
488. 

The  fact  that  the  derk  of  a  drcuit 
court  has  uniformly  for  many  years 
followed  the  practice  of  issuing  a  sep- 
arate dtation  for  each  defendant  does 
not  give  it  the  sanction  of  law,  nor 
bind  the  court  to  its  approval,  where  it 
does  not  appear  to  have  ever  been 
brought  to  the  court's  attention.  Gil- 
lum  T.  Stewart  (G.  G.  1901)  112  Fed. 
80. 

The  derk  is  entitled  to  a  fee  of  $1 
for  issuing  a  prfedpe  to  a  jury  com- 
missioner, which  is  in  the  nature  of  a 
summons,  and  the  only  method,  under 
existing  rules  of  court,  to  procure  his 
attendance  for  the  drawing  of  the  jury. 
Marsh  v.  U.  S-  (D.  G.  1898)  88  Fed.  879. 

10. Caplas^-The  issuing  of  more 

than  one  capias  for  the  arrest  of  par- 
ties included  in  one  indictment  is  jus- 
tifiable, if  necessary,  as  where  they  live 
in  different  places.  Martin  ▼•  U.  8L 
(1891)  26  Gt.  OL  160. 

Where  several  defendants  are  jointly 
indicted  for  conspiracy,  the  department 
erred  in  refusing  payment  of  the 
charges  of  the  derk  for  capias  writs 
for  their  arrest  on  the  ground  that  a 
separate  writ  was  issued  against  each 
defendant  under  the  practice  of  the 
court  Glough  v.  U.  S.  (O.  O.  1893) 
55  Fed.  921. 

II.  —  Warrants^*A  commissioner 
is  entitled  to  a  fee  of  $1  for  issuing  a 
warrant  McKinistry  v.  tJ.  S.  (C.  C 
1888)  34  Fed.  211,  214. 

Section  1674,  post,  dothes  the 
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missioner  in  each  state  with  the  general 
powers  and  authority  given  to  commit- 
ting magistrates  thereof;  and,  as  com- 
mitting magistrates  in  Illinois  are  by 
Bev.  St.  lU.  c.  38,  |§  356,  358,  367,  not 
only  authorized,  but  required,  to  issue 
warrants  for  tiie  commitment  to  jail 
of  persons  charged  with  crime  pend- 
ing adjournments  of  the  examination, 
in  default  of  bail,  the  circuit  court 
commissioner  in  that  state  has  the  same 
power,  and  is  entitled  to  $1  fee  for 
such  a  warrant,  as  are  also  clerks  of 
court  by  this  section.  Hoyne  v.  U.  S. 
(D.  C.  1889)   38  Fed.  542,  544. 

Under  section  1696,  post,  a  formal 
warrant  is  not  necessary  to  authorize 
a  marshal  to  bring  a  prisoner  confined 
at  Sioux  City  to  Ft  Dodge  for  trial, 
and  the  clerk  is  not  entitled  to  a  fee 
for  issuing  the  same.  Van  Duzee  v. 
U.  S.  <D.  C.  1891)  48  Fed.  643,  648, 
affirmed  (1892)  52  Fed.  930,  3  O.  C.  A. 
361. 

12. Subpoenas.— The      clerk      is 

properly  allowed  charges  for  issuing 
subpoenas  for  grand  and  petit  jurors 
by  order  of  the  court.  U.  S.  v.  Jones 
(1904)  24  Sup.  Ct.  561,  563,  193  U. 
S.  528,  48  L.  Ed.  776.  He  may  issue 
separate  subpoenas  for  witnesses  in 
criminal  cases  when  necessary  to  se- 
cure their  immediate  attendance.  Jones 
V.  U.  S.  (D.  O.  1889)  39  Fed.  410,  judg- 
ment  reversed  U.  S.  v.  Jones  (1893)  13 
S.  Ct  437,  147  U.  S.  672,  37  L.  Ed. 
325. 

13.  Fees  for  flHng  and  entering  pa- 
per8.^A  paper  is  not  "filed"  until  in- 
dorsed  by  the  clerk.  Amy  v.  Shelby 
County  (C.  C.  1872)  Fed.  Cas.  No.  345. 
Merely  placing  it  in  the  court  papers 
is  no  "filing."  When  indorsed  by  the 
clerk  "received  and  filed."  and  actually 
filed,  a  fee  of  10  cents  is  allowed,  and 
when  it  is  necessary  to  enter  a  note 
on  the  calendar  of  such  fact  an  addition- 
al fee  of  15  cents  is  allowed.  Amy  v. 
Shelby  County  (C.  C.  1872)  Fed.  Cas. 
No.  345. 

As  to  clerk's  fees  in  admiralty  for 
filing  and  entering  claim,  answer,  ap- 
pearance, and  consent,  see  The  F.  Mer- 
win  (D.  C.  1879)  Fed.  Cas.  No.  4,893. 

The  clerk  is  entitled  to  a  fee  for  filing 
and  entering  affidavits  of  indigent  de- 
fendants in  criminal  cases,  on  which 
the  court  makes  an  order  for  summon- 
ing witnesses  in  their  behalf.  Butler 
V.  U.  S.  (IJ.  C.  1898)  87  Fed.  655.  And 
for  other  services  in  such  cases,  con- 
sisting in  filing  and  entering  applica- 
tions for  process,  and  in  filing  and  en- 
tering motions  of  defendants  for  new 
trial,  in  view  of  section  1489,  post  U. 
S.  V.  Jones  (1904)  24  Sup.  Ct  561.  563, 
193  U.  S.  528,  48  L.  Ed.  776.  And  is 
entitled  to  fees  for  filing  applications 
by  defendants  in  criminal  cases  for  or- 
ders directing  witnesses  to  be  summon- 
ed at  the  cost  of  the  United  States,  and 
fees  for  entering  the  orders  of  court 
upon  such  applications.    Van  Duzee  ▼. 
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U.  S.  (D.  O.  1896)  73  Fed.  794.  He 
is  entitled  to  fees  for  filing  duplicate 
accounts.  U.  S.  v.  Payne  (1893)  13 
Sup.  Ct  442,  147  U.  S.  687,  37  L.  Ed. 
382.  And  is  entitled  to  charge  tiie  reg- 
ular statutory  fee  for  filing  certificates 
of  deposit  of  money  covered  into  the 
treasury.  Marsh  v.  U.  S.  (D.  C.  1898) 
88  Fed.  879.  But  not  for  filing  certifi- 
cates of  discharge  of  witnesses,  nor 
for  filing  duplicate  abstracts  and  vouch- 
ers. U.  S.  V.  Converse  (1894)  63  Fed. 
423,  XI  C.  C.  A.  274.  Nor  for  filing 
bail  bonds.  McKinistry  v.  U.  S.  (C.  C. 
1888)  34  Fed.  211,  214. 

If  the  complaint  is  filed,  the  clerk  is 
entitled  to  the  prescribed  fee'  for  filing 
a  paper  in  a  cause.  McKinistry  v.  U. 
S.  (C.  C.  1888)  34  Fed.  211,  213. 

When  the  court  makes  an  order  re- 
quiring the  government  to  place  in  the 
hands  of  the  clerk  the  several  docu- 
ments upon  which  it  expects  to  rely  as 
evidence  in  a  criminal  case,  for  the  pur- 
pose of  giving  the  defendant  an  op- 
portunity to  inspect  the  same,  the  clerk 
is  entitled  to  the  statutory  fee  for  fil- 
ing such  several  documents.  Van  Duzee 
y.  U.  S.  (D.  C.  1896)  73  Fed.  794.  He 
is  entitled  to  fees  for  filing  discharges 
of  government  witnesses.  Goodrich  v. 
U.  S.  (D.  C.  1891)  47  Fed.  267,  judg- 
ment affirmed  U.  S.  v.  Goodrich  (1893) 
54  Fed.  21,  4  C.  C.  A.  160;  Van  Du- 
zee V.  U.  S.  (D.  C.  1891)  48  Fed. 
643,  645,  affirmed  (1892)  52  Fed.  930, 
3  C.  C.  A.  361.  And  for  filing  de- 
mands made  by  defendants  in  criminal 
cases.  Van  Duzee  v.  U.  S.  (D.  C.  1896) 
73  Fed.  794.  And  for  filing  dockets  and 
other  papers  of  outgoing  commission- 
ers. U.  S.  V.  Marsh  (1902)  112  Fed. 
929,  50  C.  C.  A.  621;  Marsh  v.  U.  S. 
(D.  C.  1898)  88  Fed.  879.  But  is  not 
entitled  to  any  fee  for  fiUng  the  va- 
rious papers  surrendered  to  his  custody 
by  the  circuit  court  commissioners  in 
compliance  with  Act  May  28,  1896  (see 
section  1337,  ante),  abolishing  their  of- 
fice and  requiring  them  to  "deposit"  the 
official  documents  in  their  possession 
with  the  "clerk  of  the  circuit  court  by 
which  they  were  appointed,"  as  such 
filing  was  authorized  neither  by  this 
requirement  nor  by  a  standing  court 
rule  directing  the  clerk  to  file  papers 
and  transcripts  of  proceedings  before 
a  commissioner  upon  their  receipt  by 
him,  which  rule  plainly  had  reference 
only  to  the  current  business  of  such 
commissioner.  Decree  Van  Duzee  v. 
U.  S.  (1900)  35  Ct  CI.  214,  reversed. 
U.  S.  V.  Van  Duzee  (1902)  22  Sup.  Ct 
648.  185  U.  S.  278,  46  L.  Ed.  909. 

A  clerk  is  entitled  to  charge  for  filing 
and  marking  depositions  and  exhibits 
in  a  criminal  case.  Marvin  v.  IT.  S.  (D. 
C.  1902)  114  Fed.  225.  He  was  en- 
titled to  filing  fees  for  each  of  20  sep- 
arate exhibits  in  a  criminal  case.  Mar- 
vin V.  U.  S.  (C.  C.  1890)  44  Fed.  405, 
410,  appeal  dismissed  (1893)  13  Sup. 
Ct  1053,  149  U.  S.  789,  37  L.  Ed.  961. 
He  is  entitled  to  fees  for  filing  indict- 
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xcents  returned  by  the  grand  jury.  Van 
Duzee  v.  U.  S.  (D.  C.  1894)  59  Fed. 
440.  And  for  filing  mittimus  when  a 
prisoner  is  ordered  to  be  confined  until 
hia  fine  is  paid.     U.  S.  v.  Van  Duzee 

(1892)  52  Fed.  930,  3  C.  C.  A.  361, 
aflirming  Van  Duzee  v.  U.  S.  (D.  C. 
1891)  48  Fed.  643.  Also  to  fees  for 
filing  the  order  of  the  court  approving 
a  commissioner's  account  under  Act 
March  3,  1887.  Marvin  v.  U.  S.  (C.  C. 
1890)  44  Fed.  405,  407,  appeal  dismiss- 
ed (1893)  13  Sup.  Ct.  1053,  149  U.  S. 
789,  37  L.  Ed.  961.  For  fiUng  the  du- 
plicates of  orders  of  the  court,  made 
under  Act  March  3,  1887,  to  pay  the 
accounts^  of  the  marshal  and  officers, 
other  than  commissioners.  Marvin  v. 
U.  S.  (C.  C.  1890)  44  Fed.  405,  407. 
appeal  dismissed  (1893)  13  Sup.  Ct. 
1053,  149  U.  S.  789,  37  L.  Ed.  961, 
For  filing  papers  with  orders  of  ap- 
proval of  clerk's  and  district  attorney's 
and  marshal's  and  commissioner's  ac- 
counts. Davis  V.  U.  S.  (1891)  45 
Fed.  162.  And  for  filing  the  original 
orders  signed  by  the  judge  for  pay- 
ment of  compensation  to  jurors  and 
i^itnesses.  Erwin  v.  U.  S.  (D.  C.  1889) 
37  Fed.  470,  482,  2  L.  R.  A.  229.  But 
he  is  not  entitled  to  a  fee  for  filing  or- 
ders from  the  district  attorney  discharg- 
ing witnesses  from  attendance.  U.  S. 
v.  Taylor  (1893)  13  Sup.  Ct  479,  147 
U.  S.  695,  37  L.  Ed.  335,  reversing  Tay- 
lor V.  U.  S.  (O.  C.  1891)  45  Fed.  531; 
Clough  V.  U.  S.  (C.  C.  1S93)  55  Fed. 
921.  Or  for  preserving  their  affidavits 
as  to  mileage  and  attendance,  as  part 
of  the  records  of  the  court   Jd. 

The  practice  obtaining  in  the  south- 
ern district  of  Georgia  of  making  sep- 
arate reports  to  the  court  of  the  amount 
of  fees  due  from  the  United  States  to 
witnesses  and  jurors,  and  obtaining  sep- 
arate orders  for  the  payment  of  each 
claim,  is  unnecessary,  and  the  clerk  is 
not  entitled  to  fees  for  filing  the  orders 
made  on  such  reports.     U.  S.  v.  King 

(1893)  13  Sup.  Ct.  439,  441,  147  U.  S. 
676,  37  L.  Ed.  328,  reversing  Erwin  v. 
U.  S.  (D.  C.  1889)  37  Fed.  470. 

A  clerk  of  a  circuit  court  was  not  en- 
titled to  any  fee  for  filing  papers  sur- 
rendered to  his  custody  by  circuit  court 
commissioners  in  compliance  with  Act 
May  28,  1896,  c.  252,  §  19,  as  such  filing 
was  not  authorized  thereby  nor  by  a 
standing  court  rule  directing  him  to  file 
papers  of  proceedings  before  a  commis- 
sioner referring  only  to  the  current 
business  of  such  commissioner.  U.  S. 
V.  Van  Duzee  (1902)  22  Sup.  Ct  648, 
649,  185  U.  S.  278,  46  L.  Ed.  909. 

The  clerk  is  entitled  to  charge  the 
regular  statutory  fee  for  filing  pleas  in 
abatement  in  criminal  prosecutions. 
Marsh  v.  U.  S.  (D.  C.  1898)  88  Fed. 
879.  And  for  filing  each  paper  in  a 
composition  proceeding.  In  re  Spillman 
(D.  C.  1876)  Fed.  Cas.  No.  13,242.  He 
is  entitled  to  fee  for  filing  praecipes  for 
bench  warrants  by  the  district  attor- 
ney,  as  by  the   settled  practice  these 
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warrants  do  not  issue  immediately  on 
the  order  of  the  court,  but  only  when 
required  by  the  attorney;  and  the  same 
rule  applies  to  precipes  for  commit- 
ment on  sentences  to  pay  a  fine,  and  be 
committed  until  its  payment  Van  Du- 
zee V.  U.  S.  (D.  C.  1890)  41  Fed.  571. 
576,  reversed  (1891)  11  Sup.  Ct  758, 
140  U.  S.  169,  35  L.  Ed.  3J>9.  But  after 
sentence  no  p.rascipe  for  commitment 
is  necessary,  and  no  allowance  should 
be  made  for  filing  them.  TJ.  S.  v.  Van 
Duzee  (1891)  11  Sup.  Ct  758, 140  U.  S. 
169,  35  L.  Ed.  399,  reversing  judgment 
Van  Duzee  v.  U.  S.  (D.  C.  1890)  41 
Fed.  571. 

Under  the  rule  of  court  requiring  the 
district  attorney  to  examine  the  ac- 
counts of  the  marshal,  clerk,  and  com- 
missioners, and  make  a  written  report 
thereon  to  the  court,  such  report, 
though  not  required  by  statute,  becomes 
a  part  of  the  records  of  the  court;  and 
the  clerk  is  entitled  to  a  fee  for  filing 
the  same.  U.  S.  v.  Van  Duzee  (1892) 
52  Fed.  930,  3  C.  C.  A.  361,  affirming 
Van  Duzee  v.  U.  S.  (D.  C.  1891)  48 
Fed.  643.  He  is  entitled  to  fees  for  fil- 
ing reports  made  by  the  distri  t  attor- 
ney in  regard  to  marshal's,  clerk's,  at- 
torney's, and  commissioner's  accounts. 
Van  Duzee  v.  U.  S.  (D.  C.  1894)  59 
Fed.  440.  Where  he  receives  a  requisi- 
tion for  a  search  for  judgments,  etc., 
he  is  authorized  to  file  it  for  his  own 
protection,  and  cannot  be  required  to 
return  the  same  to  the  party  delivering 
it,  with  the  requested  certificate  thereto 
attached.  In  re  Woodbury  (C.  C.  1881) 
7  Fed.  705. 

The  clerk  is  entitled  to  fees  for  filing 
the  vouchers  and  duplicates  accompany- 
ing the  accounts  of  the  marshal,  since, 
by  the  instructions  of  the  department 
of  justice,  he  is  required,  when  sending 
forward  the  originals,  to  certify  that 
duplicates  thereof  are  on  file  in  bis  of* 
fice.  U.  S.  V.  Van  Duzee  (1892)  52 
Fed.  930,  3  C.  C.  A.  361,  affirming  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643.  He  is  entitled  to  10  cents  for 
every  separate  voucher  filed  by  him, 
although  such  vouchers  are  filed  with 
his  report  of  moneys  on  hand.  Good- 
rich V.  U.  S.  (C.  C.  1888)  35  Fed.  193; 
194.  He  is  entitled  to  fees  for  filing 
marshals'  accounts  current,  but  not  for 
filing  vouchers  to  such  accounts  as  un- 
der the  act  of  1875  the  vouchers  are 
deemed  a  part  of  the  account  U.  S.  v. 
Jones  (1893)  13  S.  Ct  437,  43a  147  U. 
S.  672,  37  U  Ed.  325  (reversing  [D.  C. 
1889]  39  Fed.  410);  U.  S.  v.  Payne 
(1893)  13  Sup.  Ct  442,  147  U.  S.  687. 
37  U  Ed.  332. 

Where  a  judge  of  a  District  Court 
sends  by  mail  orders  or  decrees  in  equi- 
ty proceedings  pending  in  said  court 
it  is  the  clerk's  duty  to  enter  them  up- 
on the  record  and  he  is  entitled  to  com- 
pensation therefor.  Mayo  ▼.  U.  S. 
(1913)  49  Ct  CI.  144. 

A  clerk  of  both  the  circuit  cour*  and 
district  court  held  entitled  to  fees  for 
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filing  venires,  precepts  to  distribute,  and 
other  papers.  Davis  v.  U.  S.  (D.  O. 
1891)  45  Fed.  162. 

Where,  by  the  prevailing  practice  in  a 
federal  court,  attorneys  are  permitted 
to  withdraw  file  papers,  giving  a  receipt 
therefor,  the  clerk  is  entitled  to  charge 
the  usual  fee  for  filing  such  receipts  as 
papers  in  the  cause,  and  for  canceling 
the  same  on  the  return  of  the  files.  He 
is  also  entitled  to  file  a  letter  from  an 
attorney  asking  the  issuance  of  sub- 
poenas for  his  own  protection,  and  to 
charge  for  such  filing.  GiUum  v.  Stew- 
art (C.  C.  1901)  112  Fed.  30. 

Although  there  is  no  law  expressly 
requiring  the  clerks  of  the  federal  courts 
to  take  receipts  from  the  United  States 
collector  for  fines  paid  by  persons  sen- 
tenced for  violation  of  the  internal 
revenue  laws^,  yet,  as  such  receipts  are 
necessary  for  the  proper  settling  of  the 
accounts  of  both  clerks  and  collectors, 
they  are  papers,  within  the  moaning  of 
the  provision  giving  fees  to  the  clerks 
for  filing  "a  declaration,  plea,  or  other 
paper."  U.  S.  v.  Van  Duzee  (1892)  52 
Fed.  930,  3  C.  C.  A.  361,  affirming  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643. 

14. Number  of  fees^-The  clerk 

of  the  United  States  courts  and  chief 
supervisor  should  file  and  indorse  each 
paper  that  comes  into  his  possession  of- 
ficially, though  pertaining  to  the  same 
case  or  matter,  and  not  simply  the  out- 
side paper  or  wrapper,  and  he  is  en- 
titled to  fees  for  each  paper  filed.  Dim- 
mick  V.  U.  S.  (P.  C.  1887)  36  Fed.  82. 
The  clerk  is  entitled  to  charge  for  filing 
each  separate  paper  sent  up  by  com- 
missioners after  hearing  on  criminal 
cases,  and  for  filing  each  separate  ac- 
count of  deputy  marshals,  being  the 
vouchers  to  accounts  current  of  the 
marshal.  Erwin  v.  U.  S.  (D.  C.  1889) 
37  Fed.  470,  480,  2  L.  R.  A.  229.  He 
is  not  required  to  fasten  together  all 
the  papers  in  a  case  sent  up  by  the 
commissioner,  and  file  the  bundle  as 
one  papeil,  but  may  file  them  as  re- 
ceived; nor  is  he  required  to  enter 
every  paper  that  he  files  on  the  court 
docket,  but  may  make  the  entry  on  any 
proper  book  kept  for  the  purpose.  U. 
S.  V.  Van  Duzee  (1891)  11  Sup.  Ct. 
758,  759,  140  U.  S.  169,  35  L.  Ed.  399, 
reversing  Van  Duzee  v.  U.  S.  (D.  C. 
1890)  41  Fed.  571.  See  Taylor  v.  U. 
S.  (0.  C.  1891)  -45  Fed.  531,  537  (re- 
versed 13  Sup.  Ct.  479,  147  U.  S.  695, 
37  Ia  Ed.  335). 

Depositions  taken  on  an  examination 
before  a  commissioner  are  not  each  a 
paper  within  the  meaning  of  the  pro- 
vision of  this  section,  allowing  a  "fee 
for  filing  and  entering  every  declara- 
tion, plea,  or  other  paper,"  but  all  the 
depositions  must  be  attached  together 
and  filed  as  a  single  paper.  U.  S.  v. 
Barber  (1891)  11  Sup.  Ct.  749,  751,  140 
U.  S.  164,  35  I/.  Ed.  396. 

A  charge  by  a  derk  for  entering  peti- 


tion, schedules,  and  oaths  as  separate 
papers  is  proper,  as  for  this  purpose 
they  are  not  regarded  as  one  paper. 
In  re  Dean  (D.  O.  1868)  Fed.  Cas.  No. 
3,699. 

15.  Fees   for    administering   oaths^- 

The  derk  is  entitled  to  fees  for  swear- 
ing bailiffs.  Davis  v.  U.  S.  (D.  C.  1891) 
45  Fed.  162.  And  for  administering 
an  oath  where  the  complaint  is  sworn 
to.  McKinistry  v.  U.  S.  (C.  C.  1888) 
34  Fed.  211,  213.  Also  for  taking  the 
affidavit  of  the  marshal  proving  the  ac- 
counts rendered  by  him.  Butler  v.  U. 
S.  (D.  C.  1898)  87  Fed.  655.  And  for 
administering  oaths  to  accounts  of  dep- 
uty marshals,  being  their  vouchers  in 
the  marshal's  account,  and  for  like  serv- 
ices to  the  actual  expense  account  of 
the  chief  office  deputy  marshal  and  dis- 
trict attorney.  Marsh  v.  U.  S.  (D.  C. 
1898)  88  Fed.  879.  He  is  entitled  to  a 
fee  for  administering  the  oath  to  wit- 
nesses respecting  their  mileage  and  at- 
tendance. U.  S.  V.  Taylor  (1893)  13 
Sup.  Ct.  479,  480,  147  U.  S.  695,  37 
L.  Ed.  335!,  reversing  judgment  Taylor 
V.  U.  S.  (0.  C.  1891)  45  Fed.  531. 
He  is  entitled  to  compensation  for  serv- 
ices on  behalf  of  indigent  defendants  in 
criminal  cases,  which  consist  in  admin- 
istering oaths  by  order  of  court  to-  de- 
fendant's witnesses  and  in  administer- 
ing oaths  to  affidavits  of  poverty,  and 
affixing  jurats  thereto.  U.  S.  v.  Jones 
(1904)  24  Sup.  Ct.  561,  563,  193  U.  S. 
528,  48  li.  Ed.  776. 

Where  the  witnesses  for  both  parties 
are  sworn  at  the  same  time,  pursuant 
to  an  order  of  the  judge,  the  clerk 
is  entitled  t6  have  his  fees  therefor 
paid  by  the  government.  Butler  v. 
U.  S.  (D.  C.  1898)  87  Fed.  655. 

The  docket  fee  of  three  dollars  in 
criminal  cases  does  not  include  compen- 
sation for  swearing  the  witnesses,  and 
the  clerk  is  entitled  to  the  statutory  fee 
therefor.  U.  S.  v.  Van  Duzee  (1892) 
52  Fed.  930,  3  C.  C.  A.  361.  atlirming 
Van  Duzee  v.  U.  S.  (D.  C.  1891)  48 
Fed.  643. 

The  clerk  is  not  entitled  to  fees  for 
administering  oaths  and  affixing  jurats 
to  accounts  of  United  States  marshals, 
in  view  of  the  provision  of  section  1417, 
post,  requiring  clerks,  marshals  and  dis- 
trict attorneys  to  render  their  accounts' 
duly  sworn  to  for  approval.  U.  S.  v. 
Jones  (1904)  24  Sup.  Ct.  561,  5(«,  193 
U.  S.  528,  48  L.  Ed.  776.  Nor  is  he  en- 
titled to  any  fee  for  administering  oaths 
to  answers  of  defendants  in  scire  facias 
cases.  Fuller  v.  U.  S.  (D.  C.  1893)  58 
Fed.  329. 

16.  -^-  Oaths  administered  to  Jurors. 

—A  clerk  of  a  district  court  is  not  en- 
titled to  fees  for  swearing  juries.  U. 
S.  V.  Dundy  (1896)  76  Fed.  357,  22  C. 
C.  C.  A.  221.  He  is  not  entitled  to  a  fee 
for  swearing  persons  summoned  to 
serve  as  grand  or  petit  jurors  to  an- 
swer or  their  voir  dire  as  to  their  quali- 
fications, the  term  "juror"  being  used 
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in  the  etatute  in  its  generally  accepted 
sense,  as  meaning  any  person  selected 
and  summoned  according  to  law  to  serve 
in  that  capacity.  U,  S.  v.  Jones  (1904) 
24  Sup.  Ct.  561,  563,  193  U.  S.  528, 
48  I/.  Ed.  776;  Same  v.  Marsh  (1901) 
106  Fed.  474,  45  O.  O.  A.  436.  But 
see  Marsh  v.  U.  S.  (D.  0. 1898)  88  Fed. 
879,  holding  that  the  clerk  is  entitled 
to  a  fee  of  10  cents  for  each  person 
sworn  under  direction  of  the  court  in 
order  to  determine  his  qualification  as  a 
juror.  And  U.  S.  v.  Van  Duzee  (1892) 
52  Fed.  930,  3  C.  O.  A.  361,  aiHrming 
judgment  Van  Duzee  v.  U.  S.  (D.  O. 
1891)  48  Fed.  643^  holding  that  the 
clerk  is  entitled  to  fees  for  administer- 
ing oaths  to  both  grand  jurors  and  petit 
jurors,  when  they  prove  up  their  at- 
tendance before  him.  And  Olough  v. 
U.  S.  (C.  C.  1893)  55  Fed.  921,  holding 
that  the  swearing  on  the  first  day  of 
the  term  of  persons  summoned  as  grand 
and  petit  jurors,  to  make  true  answer 
touching  their  qualifications  as  jurors, 
is  not  within  the  clause  disallowing 
compensation  to  a  derk  for  administer- 
ing oaths  to  jurors;  and  he  is  entitled 
to  a  fee  of  10  cents  far  each  person 
thus  sworn. 

The  clerk  is  entitled  to  fees  for  ad- 
ministering the  oath  to  jurors,  both 
grand  and  petit,  when  they  prove  up 
their  attendance  before  him.  Van  Du- 
zee V.  U.  S.  (D.  C.  1891)  48  Fed.  643. 
649,  affirmed  (1892)  52  Fed.  930,  3 
C.  O.  A.  361. 

17.  Fees  for  taking  acknowledgments. 
—A  clerk  is  entitled  to  fees  for  taking 
acknowledgments  of  sureties  on  recog- 
nizances. Goodrich  v.  U.  S.  (D.  O. 
1891)  47  Fed.  267,  judgment  affirmed 
U.  S.  V.  Goodrich  (1893)  54  Fed.  21, 
4  C.  0.  A.  160;  Davis  v.  U.  S.  (D.  C. 
1891)  45  Fed.  162.  And  for  each  affi- 
davit in  composition  proceedings  he  is 
entitled  to  25  cents.  In  re  Spillman 
(D.  C.  1876)  Fed.  Gas.  No.  13,242. 
Where  blanks  furnished  by  the  depart- 
ment for  abstracts  of  payment  of  wit- 
nesses, etc.,  contain  jurats^  he  is  en- 
titled to  a  fee  of  25  cents  for  each  jurat. 
Marvin  v.  U.  S.  (O.  0.  1890)  44  Fed. 
405.  But  he  can  charge  only  one  fee 
for  taking  the  acknowledgment  of  a  de- 
fendant in  a  criminal  case  and  his  sure- 

'  ties,  unless  it  be  made  to  appear  that 
it  was  necessary  to  take  them  separate- 
ly. U.  S.  V.  Taylor  (1893)  13  Sup.  Ct 
479,  147  U.  S.  605,  37  L.  Ed.  335.  fol- 
lowing Same  v.  Ewing  (1891)  11  Sup. 
Ct.  743,  140  U.  S.  142,  35  L.  Ed.  388; 
reversing  Taylor  v.  U.  S.  (C.  C.  1891) 
45  Fed.  531. 

18.  Deposition  fees.F— Although  this 
section  only  mentions  a  fee  of  20  cents 
a  folio  of  100  words  for  taking  and  cer- 
tifying depositions  to  be  allowed  a  clerk 
of  the  United  States  courts  or  a  com- 
missioner of  a  circuit  court,  and  no  act 
of  congress  prescribes  any  fee  for  any 
other  officer  authorized  to  take  deposi- 
tions, the  courts  will  tax  the  same  fees 
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allowed  by  congress  to  clerks  and  com- 
missioners for  that  service  to  any  state 
official  taking  the  deposition,  and  not 
the  fees  allowed  by  the  state  law  for  a 
similar  service.  Jerman  v.  Stewart  (C 
C.  1882)  12  Fed.  271. 

The  clerk  is  entitled  to  20  cents  foe 
each  folio  of  the  examination  composi- 
tion proceedings.  In  re  Spillman  (D« 
C.  1876)  Fed.  Cas.  No.  13,242. 

A  clerk  is  not  entitled  to  charge  in 
his  fee  bill  for  making  copies  of  inter- 
rogatories in  depositions  in  a  criminal 
case.  Marvin  v.  U.  S.  (D.  C.  1902)  114 
Fed.  225. 

19.  Fees  for  "entering,"  "drawing," 
or  "making"— Entries  in   generald— An 

original  entry,  distinct  from  all  others, 
though  less  than  a  folio  (100  words), 
is  to  be  charged  as  a  full  folio.  Cav- 
ender  v.  Cavender  (C.  C.  1882)  10 
Fed.  828. 

One  proceeding,  as  an  arraignment 
and  plea,  or  a  sentence  and  judgment, 
entered  at  the  same  time  as  one  entry, 
cannot  be  divided  so  as  to  count  each 
part  of  it  as  a  separate  folio,  regard- 
less of  the  number  of  words,  although 
by  a  rule  of  court  each  part  is  requir- 
ed to  be  made  separate  and  distinct; 
but  where  the  transactions  occur  sep- 
arately, as  where,  on  arraignment, 
time  is  given  to  plead,  and  the  entries 
are  made  at  different  times,  each  may 
be  counted  as  a  folio.  U.  S.  v.  Marsh 
(1901)  106  Fed.  474,  45  C.  O.  A.  436. 

The  derk  is  not  required  to  furnish 
an  itemized  statement  of  charges  for 
entering  in  his  minute  book  a  memo- 
randum as  to  court  business  transact- 
ed, and  the  hour  of  adjournment  of 
court,  as  a  condition  to  his  right  to 
the  allowance  of  his  fees  for  such  en- 
tries. Marvin  v.  U.  S.  (D.  C.  1902) 
114  Fed.  225. 

The  clerk  is  entitled  to  fees:  For 
copying  into  the  final  record  in  criminal 
cases  all  papers  which  he  is  required  to 
so  record  by  an  order  of  court.  Ful- 
ler V.  U.  S.  (D.  O.  1893)  58  Fed.  329. 
For  making  separate  record  entries  of 
the  various  steps  and  proceedings  in  a 
criminal  case,  with  the  necessary  repe- 
titions of  caption,  etc.,  and  cannot  be 
required  to  delay  the  entries  until  the 
termination  of  the  case  in  order  to 
make  aU  the  entries  under  one  caption: 
but  when  sentence  is  announced,  and 
in  part  suspended,  at  the  same  time, 
the  entries  should  be  under  one  cap- 
tion, and  a  charge  for  repetition  there- 
of should  not  be  allowed.  Van  Duzee 
v.  U.  S.  (D.  G.  1894)  59  Fed.  440. 
For  entering  appearances,  arraign- 
ments, proceedings  on  jury  trials,  and 
orders  appointing  attorneys  to  defend. 
Goodrich  v.  U.  S.  (D.  0.  1891)  47 
Fed.  267,  judgment  affirmed  U.  S.  ▼. 
Goodrich  (1893)  54  Fed.  21,  4  O.  C.  A. 
160.  For  entering  appointments  of  su- 
pervisors of  election.  Goodrich  y.  U. 
S.  (D.  G.  1891)  47  Fed.  267,  judgment 
affirmed  U.  S.  v.  Goodrich  (1893)  54 
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Fed.  21,  4  0.  C.  A.  160.  For  entering 
upon  the  final  record  the  papers  filed 
in  the  case  and  sent  to  the  court  by 
the  commissioner.  Taylor  v.  U.  S.  (G. 
C.  1891)  45  Fed.  531,  541  (reversed 
U.  S.  V.  Taylor  [1893]  13  Sup.  Ot  479, 
147  U.  S.  695,  37  L.  Ed.  335).  For 
entering  on  the  minutes  of  court,  in 
pursuance  of  an  order  thereof,  the 
oaths  of  ofllce  of  deputy  marshals. 
Marsh  v.  U.  S.  (D.  C.  1898)  88  Fed. 
879.  For  entering  the  names  and  ad- 
dresses of  persons  selected  by  him  to 
be  placed  in  the  jury  box.  Marsh  v. 
U.  S.  (D.  C.  1898)  88  Fed.  879.  For 
making  entries  on  the  record  showing 
the  presentation  of  marshals\  clerks', 
and  commissioners*  accounts  in  open 
court,  and  the  action  of  the  court 
thereon.  Van  Duzee  v.  U.  S.  (D.  C. 
1894)  59  Fed.  440.  And  for  making 
entries  showing  approval  of  bail  bond, 
and  continuance  of  trial  from  day  to 
day,  and  for  entering  orders  of  court 
allowing  extra  compensation  to  the  dis- 
trict attorney  in  certain  cases.  Van 
Duzee  v.  U.  S.  (D.  C.  1894)  59  Fed. 
440. 

The  clerk  is  entitled  to  a  fee  for  en- 
tering a  recognizance  taken  in  open 
court,  but  where  it  is  taken  out  of 
court,  by  a  separate  instrument,  he  is 
only  entitled  to  a  fee  for  drawing  and 
filing  the  same,  and  not  for  entering  it 
on  the  record.  U.  S.  v.  Payne  (1893) 
13  Sup.  Ct.  442,  443,  147  U.  S.  687,  37 
L.  Ed.  332. 

According  to  the  settled  practice  in 
Iowa,  the  final  entries  in  criminal  cas- 
es should  contain  the  following  papers, 
for  which  the  clerks  of  the  federal 
courts  in  Iowa  are  entitled  to  folio 
fees:  The  commissioner's  order  for  ap- 
pearance before  the  grand  jury;  the 
entry  showing  the  due  presentment  of 
the  indictment  by  the  grand  jury;  the 
indictment;  the  bench  warrant,  and  re- 
turn thereon;  the  arraignment  and 
plea;  the  entry  showing  trial  and  ver- 
dict; the  sentence  and  final  orders, 
such  as  granting  new  trial,  modifying 
or  suspending  sentence,  or  directing 
manner  and  place  of  executing  it;  the 
mittimus  and  return  showing  the  exe- 
cution of  the  sentence;  and  the  entry 
of  satisfaction  when  a  fine  is  paid. 
But  it  should  not  contain  the  bail 
bonds  or  entries  of  default  and  forfei-  . 
ture  thereof,  the  orders  for  attach- 
ments of  witnesses  who  fail  to  appear, 
the  attachments  themselves,  or  the  re- 
turn thereon.  U.  S.  v.  Van  Duzee 
(1892)  52  Fed.  930,  3  C.  C.  A.  361,  af- 
firming Van  Duzee  v.  U.  S.  (D.  O. 
1891)  48  Fed.  643. 

Where,  by  order  of  the  court,  the 
derk  enters  upon  the  minutes,  as  me- 
morial services  in  respect  to  the  late 
vice  president,  a  proceeding  in  court  of 
official  character,  the  fee  for  entering 
is  properly  chargeable  to  the  govern- 
ment. Erwin  v.  U.  S.  (D.  O.  1889)  37 
Fed.  470,  2  L.  R.  A.  229. 

No  fee  is  allowed  or  chargeable  by 


the  derk  for  recording  the  names  of 
persons  forming  the  jury  list,  or  for 
entering  the  names  upon  the  .  tickets 
placed  in  the  box  for  drawing.  Van 
Duzee  v.  U.  S.  (D.  C.  1896)  73  Fed. 
794. 

All  applications  in  criminal  cases  for 
summoning  witnesses,  copies  of  indict- 
ments, or  other  matters  in  which  the 
action  of  the  clerk  is  involved,  should 
be  made  to  appear,  with  the  action 
thereon,  on  the  records,  or  among  the 
files  of  the  court.    Id. 

Where  two  or  more  parties  are  joint- 
ly indicted,  tried,  and  convicted,  the 
sentence  imposed  upon  each  should  be 
separately  entered,  and  the  clerk  is  en- 
titled to  a  separate  fee  for  entering 
each  sentence.    Id. 

The  clerk,  when  required  by  rules  of 
court  to  keep  such  a  record,  is  entitled 
to  a  fee  of  15  cents  for  the  record 
memorandum  in  his  record  book  known 
as  the  "Clerk's  Combined  Docket,"  in 
addition  to  the  filing  fee  of  10  cents 
for  each  paper,  and  the  regular  docket 
fee.  Marsh  v.  U.  S.  (D.  C.  1898)  88 
Fed.  879. 

20. ReturnSd^When    a   prisoner 

is  ordered  to  be  confined  until  his  fine 
is  paid,  the  clerk  is  entitled  to  fees  for 
entering  his  feturn  on  the  mittimus. 
U.  S.  V.  Van  Duzee  (1892)  52  Fed. 
930,  3  C.  C.  A.  361,  affirming  Van  Du- 
zee V.  U.  S.  (D.  C.  1891)  48  Fed.  643. 

For  making  return  to  an  order  con- 
tained in  a  writ  of  error  to  a  Circuit 
Court  directing  it  "to  send  the  record 
and  proceedings  aforesaid  with  all 
things  concerning  the  same"  to  the 
Appellate  Court,  the  clerk  is  entitled 
to  charge  the  fee  of  15  cents  for  each 
folio  authorized  for  making  any  "re- 
turn." Mohrstadt  v.  Mutual  Life  Ins. 
Co.  (C.  C.  1906)  145  Fed.  751. 

For  entry  of  the  return  of  a  grand 
jury,  the.  clerk  is  entitled  only  to  the 
statutory  folio  fees.  Van  Duzee  v.  U. 
S.  (D.  C.  1890)  41  Fed.  571,  judgment 
reversed  U.  S.  v.  Van  Duzee  (1890)  11 
S.  Ct.  758,  140  U.  S.  169,  35  L.  Ed.  399. 

Under  a  rule  of  court  providing,  in 
the  absence  of  statutory  provisions, 
that  in  criminal  cases  the  final  record 
shall  include  the  order  made  by  the 
commissioner  binding  the  defendant  to 
appear  before  the  grand  jury,  the  clerk 
is  entitled  to  pay  for  entering  the  re- 
turn of  the  commissioner  in  the  final 
record;  and  it  cannot  be  contended 
that  there  is  no  case  in  court  until  in- 
dictment found.    Id. 

The  return  and  verdict  of  the  jury  in 
a  criminal  case  in  the  district  court  is 
a  separate  proceeding  or  step  in  the 
case,  which  the  derk  is  entitled  to  re- 
cord by  a  separate  *entry  from  the  rec- 
ord of  the  trial,  and  to  charge  for  as 
such.  Marsh  v.  U.  S.  (D.  C.  1901)  109 
Fed.  236. 

21. OrderSd— While  a  writ  of  ali- 
as fi.  fa.  is  ordinarily  issued  upon  a 
simple  precipe,  it  is  competent  for  the 
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district  attorney  to  apply  to  the  court 
for  an  order  therefor,  and,  if  such  or- 
der is. made,  the  clerk  is  bound  to  en- 
ter it,  and  is  entitled  to  a  fee  therefor, 
whether  or  not  such  order  was  neces- 
sary. U.  S.  V.  Payne  (1893)  13  Sup. 
Ct  442,  443,  147  U.  S.  687,  37  L.  Ed. 
332.  The  clerk  is  entitled  to  fees  for 
entering  orders  approving  the  accounts 
of  officers  of  the  court.  U.  S.  v.  Jones 
(1893)  13  Sup.  Ct.  437,  438,  147  U.  S. 
672,  37  L.  Ed.  325  (reversing  [D.  C. 
1889]  39  Fed.  410);  U.  S.  v.  King 
(1893)  13  Sup.  Ct.  439,  441,  147  U.  S. 
676,  37  L.  Ed.  328  (reversing  Erwin  v. 
U.  S.  [D.  C.  1889]  37  Fed.  470) ;  U.  S. 
v.  Payne  (1893)  13  Sup.  Ct.  442,  443, 
147  U.  S.  687,  37  L.  Ed.  332.  Even 
though  the  rendition  of  said  accounts 
may  have  been  unnecessary,  by  reason 
of  the  failure  of  the  officer  rendering 
them  to  include  the  items  therein  in  a 
previous  account.  Marsh  v.  U.  S.  (D, 
C.  1898)  88  Fed.  879.  And  for  re- 
cording official  bonds  on  minutes. 
Clough  V.  U.  S.  (C.  C.  1893)  55  Fed. 
921. 

Under  Act  Feb.  22,  1875,  requiring 
the  official  accounts  to  be  presented  to 
the  court  in  the  presence  of  the  district 
attorney  or  his  assistant,  it  is  necessary 
th^t  an  entry  should  be*  made,  showing 
such  submission;  and  the  clerk  is  enti- 
tled to  a  fee  for  making  the  same,  as 
well  as  for  entering  the  subsequent  or- 
der of  approval  or  disapproval.  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643,  647,  affirmed  (1892  i  52  Fed.  930, 
3  C.  C.  A.  361.  He  is  entitled  to  fees 
for  entering  the  order  requiring  the 
marshal  to  pay  the  jurors.  Van  Duzee 
v.  U.  S.  (D,  C.  1891)  48  Fed.  643,  649. 
affirmed  (1892)  52  Fed.  930,  3  C.  C.  A. 
361.  Also  for  entering  motion  to  re- 
duce a  bond  and  denial  of  the  same,  and 
motions  and  orders  appointing  guard- 
ians ad  litem  of  minors,  and  for  enter- 
ing an  order  approving  the  accounts  of 
the  commissioner  under  Act  March  3, 
1887.  Marvin  v.  U.  S.  (C.  O.  1890)  44 
Fejd.  405,  appeal  dismissed  (1893)  13 
Sup.  Ct.  1053,  149  U.  S.  789,  37  L.  Ed. 
961.  For  entering  orders  of  approval 
of  clerk's  and  district  attorney's  and 
marshal's  and  commissioner's  accounts. 
Davis  V.  U.  S.  (D.  C.  1891)  45  Fed.  162. 
For  entering  orders  appointing  super- 
visors of  elections,  and  also  for  draft- 
ing their  commissions.  Clough  v.  U.  S. 
(C.  C.  1893)  55  Fed.  921.  For  entering 
an  order  overruling  a  motion  to  quash 
an  indictment.  Jones  v.  U.  S.  (D.  C. 
1889)  39  Fed.  410,  412  (reversed  [1893] 
13  Sup.  Ct  437,  147  U.  S.  672,  37  L. 
Ed.  325).  For  entering  orders  for  the 
payment  of  witnesses  and  jurors,  and 
for  recording  separate  recognizances  of 
witnesses,  where  it  is  shown  that  they 
could  not  recognize  together  without 
hardship.  U.  S.  v.  Converse  (1894)  63 
Fed.  423,  11  C.  C.  A.  274.  For  the 
entry  of  orders  for  the  removal  of 
United  States  prisoners  from  a  jail  to 
which  they  had  been  committed,  under 
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mittimus  of  a  commissioner,  to  await 
trial,  to  the  jail  of  the  place  where 
court  is  to  be  held  for  their  trial,  and 
for  such  a  number  of  certified  copies 
as  the  court  may  direct  the  clerk  to  de- 
liver to  the  marshal,  and  for  filing  and 
entering  the  return  of  said  order  by  the 
marshal,  and  for  entering  in  the  jour- 
nals of  the  court  orders  remanding,  and 
for  the  production  of  prisoners  for  sen- 
tence. Marsh  v.  U.  S.  (D.  C.  1898)  88 
Fed.  879.  And  for  order  of  discharge. 
In  re  Dean  (D.  C.  1868)  Fed.  Cas.  No. 
3,699. 

On  orders  of  the  court,  to  pay  the 
accounts  of  the  marshal  and  officers, 
other  than  commissioners,  held  that  the 
clerk  was  entitled  to  45  cents  for  en- 
tering the  order.  Marvin  v.  U.  S.  (C. 
C.  1890)  44  Fed.  405,  407,  appeal  dis- 
missed (1893)  13  Sup.  Ct  1053,  149 
U.  S.  789,  37  L.  Ed.  961. 

The  orders  entered  by  a  clerk  arc 
the  orders  of  the  court  Where  he  has 
no  discretion  as  to  the  form  of  an  order 
or  record,  he  is  entitled  to  pay  for  the 
service  performed.  Martin  v.  U.  S. 
(1891)  26  Ct  CI.  160. 

A  bankruptcy  court  being  always  open 
for  business,  it  is  not  necessary  for  the 
clerk  to  make  an  entry  showing  the 
opening  and  closing  of  the  court  on  days 
when  he  enters  proceedings  in  bank- 
ruptcy cases.  Keatley  v.  U.  S.  (1909) 
45  Ct  CI.  36. 

Where  a  judge  of  a  District  Court 
sends  by  mail  orders  or  decrees  in  equi- 
ty proceedings  pending  in  said  court  it 
is  the  clerk's  duty  to  file  them,  and  he 
is  entitled  to  compensation  therefor. 
Mayo  V.  U.  S.  (1913)  49  Ct  CI.  144. 

Under  R.  S.  §§  2011-2014,  providing 
for  the  opening  of  the  circuit  court  not 
fess  than  10  days  prior  to  a  registra- 
tion for  election  or  prior  to  the  elec- 
tion for  member  of  congress,  and  con- 
tinuing court  until  the  day  following 
the  election,  the  clerk  is  entitled,  not 
only  to  his  per  diem  of  $5  per  day,  bat 
to  his  fees  for  entering  the  orders 
opening  and  adjourning  the  court  on 
those  days.  Pleasants  v.  U.  S.  (D.  C. 
1888)  35  Fed.  270,  271. 

Where  the  clerk  of  a  United  States 
court,  pursuant  to  the  practice  of  such 
court,  makes  an  application  to  the 
court  for  books  necessary  in  his  office, 
and  the  court  makes  an  order  directing 
the  marshal  to  furnish  such  books,  the 
clerk  is  entitled  to  the  statutory  fees 
for  entering  the  order  on  the  record. 
Van  Duzee  v.  U.  S.  (D.  C.  1896)  73 
Fed.  794. 

Where  the  journal  entries  in  criminal 
cases  are  made  up  in  pursuance  of  an 
order  of  court  requiring  the  proceed- 
ings to  be  entered,  not  in  the  form  of 
a  mere  recital,  but  each  order,  motion, 
and  proceeding  in  a  paragraph  separate 
from  others  under  the  same  caption,  the 
clerk  is  entitled  to  charge  15  cents  for 
each  of  said  separate  orders,  motions, 
etc.,  although  they  may  relate  to  the 
same  case,  and  be  entered  under  the 
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same  caption.    Marsh  v.  U.  S.  (D.  0. 
1898)  88  Fed.  879. 

22.  — <  Drafting  papers^^The  bail 
bond  in  a  criminal  case  is  the  same  in 
effect  as  the  defendant's  recognizance, 
and  should  be  included  in  the  final  rec- 
ord, for  which  the  clerk  is  entitled  to  his 
folio  fees.  Taylor  v.  U.  S.  (C.  C.  1891) 
45  Fed.  531,  540,  reversed  (1893)  13 
Sup.  Ot  479,  147  U.  S.  695,  37  L.  Ed. 
335. 

The  clerk  is  entitled  to  fees  for  draw- 
ing complaints.  Goodrich  v.  U.  S.  (D. 
C.  1891)  47  Fed.  267,  judgment  affirm- 
ed U.  S.  V.  Goodrich  (1893)  54  Fed.  21, 
4  G.  O.  A.  160.  He  is  entitled  to  15 
cents  per  folio  for  drawing  assignment. 
In  re  Dean  (D.  O.  1868)  Fed.  Gas.  No. 
3,699.  And  for  preparing  orders  of 
court,  when  directed  by  the  court  so  to 
do.  Marsh  v.  U.  S.  (D.  G.  1898)  88 
Fed.  879.  He  is  entitled  to  15  cents 
for  making  out  the  accounts  of  the  ju- 
rors and  witnesses,  in  addition  to  10 
cents  for  swearing  the  witness  or  juror, 
and  15  cents  for  the  jurat  U.  S.  v. 
Morgan  (1895)  66  Fed.  279, 13  G.  G.  A. 
435,  affirming  judgment  (1894)  64  Fed. 
4, 12  G.  G.  A.  6.  But  he  is  not  entitled 
to  fees  for  drawing  more  than  one  rec- 
ognizance in  a  criminal  case,  unless  it 
appears  that  the  witnesses  could  not 
conveniently  have  recognized  together. 
U.  S.  V.  King  (1893)  13  Sup.  Gt.  439, 
442,  147  U.  S.  676,  37  L.  Ed.  328,  re- 
versing Erwin  v.  U.  S.  (D.  G.  1889)  37 
Fed.  470.  Nor  for  drawing  a  bond,  and 
its  approval,  when  it  was  drawn  by 
counsel  and  approved  by  the  court. 
Gavender  v.  Cavender  (G.  G.  1882)  10 
Fed.  828. 

The  comptroller  of  the  treasury  can- 
not prescribe  the  length  of  capias  or 
bonds,  or  limit  the  clerk  in  his  charge 
to  a  certain  number  of  folios.  Such 
matters  are  to  be  determined  by  the 
practice  of  the  court  XJ.  S.  v.  Taylor 
(1893)  13  Sup.  Gt  479.  481,  147  U.  S. 
695.  37  L.  Ed.  335,  reversing  judgment 
Taylor  v.  U.  S.  (G.  G.  1891)  45  Fed. 
531. 

As  R.  S.  §  2026,  requires  the  chief  su- 
pervisor of  election  ^'shall  prepare  and 
furnish  all  necessary  instructions  for 
the  use  and  directions  of  the  super- 
visors," and  as  the  supervisors  are  scat- 
tered over  large  and  often  remote  sec- 
tions of  the  district,  and  many  of  them 
are  unfamiliar  with  the  duties  and  re- 
sponsibilities of  their  position,  the 
charge  of  15  cents  a  folio  under  this 
section  for  drafting  such  instructions 
is  proper.  In  re  Gonrad  (G.  G.  1883) 
15  Fed.  641,  644. 

23.  Making  any  records— While  a 
court  may  properly  direct  its  clerk,  as 
to  jthe  manner  of  keeping  his  records, 
by  a  rule  or  order,  it  cannot  authorize 
him  to  charge  fees  for  the  making  of 
such  records,  except  under  and  in  ac- 
cordance with  some  statutory  provision. 
IT.  S.  V.  Marfih  (1901)  106  Fed  474. 
45  a  a  A.  436. 


The  clerk  is  required  to  make  a  final 
record  of  proceedings  by  attachment 
against  a  defaulting  witness  or  juror 
for  contempt  of  court,  and  hence  is  en- 
titled to  compensation  therefor.  Erwin 
V.  U.  S.  (D.  G.  1889)  37  Fed.  470.  479, 
2  L.  R.  A.  229.  He  is  entiUed  to  charge 
for  making  final  records.  Glough  v.  U. 
S.  (1893)  55  Fed.  921.  He  can  charge 
15  cents  per  folio  for  entering  names 
of  jurors  with  post-office  addresses  on 
slips  for  the  jury  box,  and  recording 
the  same.  U.  S.  v.  Kurtz  (1896)  17 
Sup.  Gt  15.  16,  164  U.  S.  49,  41  L. 
Ed.  346;  Fuller  v.  U.  S.  (D.  G.  1893)  58 
Fed.  329.  On  a  record  which  he  is  re- 
quired to  make  by  a  rule  of  court  Er- 
win V.  U.  S.  (D.  G.  1889)  37  Fed.  470, 
474,  2  L.  R.  A.  229.  Also  for  record- 
ing abstracts  of  judgments,  as  required 
by  rule  of  court.  U.  S.  v.  Keatley 
(1907)  27  Sup.  Gt.  404,  405,  204  U.  S. 
562,  51  L.  Ed.  618.  For  the  final  rec- 
ord in  cases  of  admiralty  appeals,  in- 
cluding the  ''process,  pleadings,  and  de- 
crees," and  corresponding  with  the 
"judgment  record"  of  the  common  law. 
The  Thomas  Fletcher  (G.  G.  1884)  24 
Fed.  481,  482.  For  making  and  certify- 
ing a  record  in  response  to  a  writ  of 
error  or  appeal.  Mohrstadt  v.  Mutual 
Life  Ins.  Go.  (G.  G.  1901)  107  Fed. 
872;  Thornton  v.  Insurance  Gos.  (G.  G. 
1903)  125  Fed.  250;  Hoysradt  v.  Dela- 
ware, li.  &  W.  R.  R.  (G.  G.  1910)  182 
Fed.  880.  But  see  Gavender  v.  Gaven- 
der (G.  G.  1882)  10  Fed.  828.  For 
keeping  a  record  of  an  affidavit  charg- 
ing a  crime,  and  a  preliminary  hearing 
finding  probable  cause,  and  fixing  rea- 
sonable bail  by  the  committing  magis- 
trate. Erwin  v.  U.  S.  (D.  G.  1889)  37 
Fed.  470,  2  L.  R.  A,  229.  For  mak- 
ing up  of  a  criminal  record,  when  the 
practice  of  a  particular  state  or  district 
requires  a  judgment  record  to  be  made. 
U.  S.  V.  Taylor  (1893)  13  Sup.  Gt.  479, 
480,  147  U.  S.  695,  37  L.  Ed.  335,  re- 
versing judgment  Taylor  v.  U.  S.  (C3.  G. 
1891)  45  Fed.  531,  following  U.  S.  v. 
Van  Duzee  (1891)  11  Sup.  Gt  758.  140 
U.  S.  169,  35  L.  Ed.  399,  reversing  judg- 
ment Van  Duzee  v.  U.  S.  (D.  G.  1890^ 
41  Fed.  571.  For  entering  orders  for 
trial,  and  recording  the  verdicts  in  crim- 
inal cases.  U.  S.  v.  Van  Duzee  (1891) 
11  Sup.  Gt  941,  140  U.  S.  199,  35  L. 
Ed.  399,  modifying  (1891)  11  Sup.  Gt 
758.  760.  140  U.  S.  169,  35  L.  Ed. 
399,  reversing  judgment  Van  Duzee 
V.  U.  S.  (D.  G.  1890)  41  Fed.  571. 
For  making  a  record  entry  of  the 
presentment  and  return  of  indictments. 
Van  Duzee  v.  U.  S.  (D.  G.  1894) 
59  Fed.  440.  For  making  final  rec- 
ords in  criminal  cases,  including  the 
Indictment  and  other  pleadings,  the  pro- 
cess, journal  entries,  and  the  order  of 
commitment  U.  S.  v.  Jones  (1893)  13 
Sup.  Gt.  437,  438.  147  U.  S.  672.  37 
L.  Ed.  325,  reversing  (D.  G.  1889)  39 
Fed.  410. 

The  fee  of  15  cents  per  folio  for  mak- 
ing up  a  record  is  not  to  be  computed 
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by  treating  each  document,  judgment, 
order,  etc.,  separately,  for  the  enumera^ 
tion  of  folios,  but  by  treating  the  rec- 
ord as  a  continuous  instrument.  U.  S. 
V.  Kurtz  (1896)  17  Sup.  Ot.  15,  164  U. 
S.  49,  41  L.  Ed.  346.  In  determining 
the  number  of  folios  in  a  final  record, 
each  separate  and  distinct  order,  notice, 
or  other  paper  is  to  be  counted  sepa- 
rately, according  to  the  rule  prescribed 
in  section  1460,  and  the  aggregate  of 
the  folios  so  found  is  the  number  of 
folios  in  the  record.  Erwin  v.  U.  S, 
(D.  C.  1889)  37  Fed.  470,  492,  2  L.  R. 
A.  229. 

When  the  number  of  words  are  less 
than  100  they  are  counted  a  folio,  and 
as  such  entry  is,  in  fact,  a  record,  the 
departmental  construction  is  tiie  proper 
one,  which  gives  the  clerk  15  cents  for 
the  record  entry  in  the  calendar.  Amy 
V.  Shelby  County  (O.  C.  1872)  Fed.  Gas. 
No.  345.  The  clerk's  fees  for  final  rec- 
ords in  criminal  cases  should  be  in  ac- 
cordance with  the  folios  which  are  con- 
tained in  the  record,  and  not  be  limited 
to  four  folios.  But  he  is  not  entitled 
to  a  separate  fee  for  entering  the  oral 
appearances  of  attorneys  in  criminal 
cases,  as  this  is  included  in  the  docket 
fee.  Marvin  v.  U.  S.  (C.  C.  1890)  44 
Fed.  405. 

Under  a  rule  of  court  that  in  all 
criminal  cases,  unless  otherwise  spe- 
cially ordered,  the  final  record  shall  in- 
clude the  order  made  by  the  commis- 
sioner binding  the  party  to  appear  be- 
fore the  grand  jury,  the  clerk  is  entitled 
to  an  allowance  for  incorporating  in 
the  final  record  the  transcript  from  the 
commissioner.  U.  S.  v.  Van  Duzee 
(1891)  11  Sup.  Ct.  758,  761,  140  U.  S. 
169,  35  li.  Ed.  399,  reversing  Van  Du- 
zee V.  U.  S.  (D.  O.  1800)  41  Fed,  571. 

The  clerk  may  charge  for  including 
the  evidence  in  a  suit  in  admiralty  in 
the  final  record  on  final  decree,  not- 
withstanding the  provision  of  section 
1585,  post,  in  regard  to  appeals  in  ad- 
miralty to  the  supreme  court  The 
AUce  Tainter  (C.  C.  1877)  Fed.  Gas. 
No.  196. 

Where  an  action  in  the  federal  cir- 
cuit court,  brought  there  by  removal 
from  a  state  court,  is,  by  consent  of 
parties,  dismissed  at  defendant's  costs, 
a  clerk's  fee  of  15  cents  per  folio  for 
copying  into  the  final  record  the  process 
and  pleadings  in  the  state  court,  togeth- 
er with  the  proceedings  for  removal 
sent  up  in  the  transcript,  is  properly 
taxed  against  defendant.  Blain  v.  Home 
Ins.  Co.  (C.  O.  1887)  30  Fed.  667. 

The  document  required  by  Cir,  Ct 
App.  Rule  14  (31  C.  O.  A.  civ.,  90  Fed. 
civ.),  on  appeal  thereto,  consisting  of 
a  true  copy  of  the  record  in  the  trial 
court,  bill  of  exceptions,  assignments, 
and  all  proceedings  in  the  cause,  includ- 
ing the  opinion  of  the  court  below,  all 
ucder  the  hand  and  seal  of  the  clerk, 
called  by  said  rule,  in  case  of  writ  of  er- 
ror,  a   "return"   thereto,  is  a  record. 
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Mcllwaine  ▼.  Ellington  (C.  C.  1900)  99 
Fed.  133. 

The  common-law  requirement  as  to 
the  making  of  final  records  in  criminal 
cases  controls  in  the  federal  court  in 
spite  of  state  statutes  to  the  contrary; 
otherwise,  the  proceeding  would  not  be 
in  accordance  with  due  process  of  law, 
and  would  be  contrary  to  the  fourth, 
fifth,  and  eighth  amendments  to  the 
Constitution,  and  hence  the  clerk  was 
entitled  to  compensation  for  making  a 
final  record  of  the  affidavit,  warrant  of 
orrest,  marshal's  return,  and  finding  of 
commissioner  of  probable  cause,  com- 
mitment to  jail  in  default  of  bail,  rec- 
ognizance in  cases  where  given,  and 
justification  of  surety,  and  waiver  of 
homestead  exemption  where  it  is  waiv- 
ed, petition  and  order  for  subpoenas 
on  part  of  defendant  at  expense  of 
United  States,  commitment  under  sen- 
tence, and  marsnal's  return.  Erwin  v. 
U.  S.  (D.  C.  1889)  37  Fed.  470,  487, 
2  L.  R.  A.  229. 

Where  an  accused  was  indicted  in  a 
federal  court  in  Texas,  and  was  appre- 
hended in  Connecticut,  and  brought  be- 
fore the  clerk  as  United  States  com- 
missioner, but  the  question  of  his  re- 
moval was  referred  to  the  district  judge, 
who  admitted  accused  to  bail,  and  there- 
after ordered  his  removal,  the  clerk 
was  entitled  to  charge  final  record  fees. 
Marvin  v.  U.  S.  (D.  C.  1902)  114  Fed. 
225. 

24.  —  Certfflcates.— The  clerk  is 
entitled  to  a  fee  for  making  certificates 
to  attach  to  the  marshal's  account,  rel- 
ative to  the  method  of  the  issuance  of 
bench  warrants,  as  these  were  required 
by  the  department  in  proof  of  said  ac- 
counts. Marsh  v.  U.  S.  (D.  0.  1898) 
88  Fed.  879. 

Where  the  department  requires  that 
copies  of  bills  of  costs  furnished  by  the 
clerk  in  compromised  internal  revenue 
cases  shall  be  certified,  he  is  entitled  to 
a  fee  for  the  certificate.  Marvin  v.  U. 
S.  (C.  C.  1890)  44  Fed.  405,  413,  ap- 
peal dismissed  (1893)  13  Sup.  Ct  1053, 
149  U.  S.  789,  37  L.  Ed.  961.  He  is 
cititled  to  fees  for  certificates  showing 
that  the  duplicate  of  the  marshal's  ac- 
count has  been  duly  filed  with  him.  Van 
Duzee  v.  U.  S.  (D.  C.  1894)  59  Fed. 
440.  Also  for  a  certificate  of  discharge 
separate  from  the  fees  for  seal  and  the 
order  of  discharge.  In  re  Dean  (D.  C. 
1868)  Fed.  Cas.  No.  3,699.  For  cer- 
tificate to  marshal's  fees  of  jurors  and 
witnesses.  Clough  v.  U.  S.  (C.  C.  1893) 
55  Fed.  921.  For  certificate  of  the  day 
and  hour  of  filing  on  all  papers  filed 
in  the  proceeding.  In  re  Dean  (D.  C 
1868)  Fed.  Cas.  No.  3,699.  For  a  cer- 
tificate to  a  copy  of  an  indictment  fur- 
nished to  the  defendant  under  the  rule 
of  court,  as  it  is  the  usual  practice  to 
certify  copies  of  all  parts  of  the  rec- 
ord furnished  by  the  clerk.  U.  S.  v. 
Van  Duzee  (1892)  52  Fed.  930,  3  C.  a 
A.  361,  affirming  Van  Dus6«  y.  U.  S.  (D. 
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C.  1891)  48  Fed.  643;  Van  Duiee  v.  U. 
S.  (D.  C.  1896)  73  Fed.  794.  For  the 
jurat  to  affidavits  taken  before  him. 
Marsh  v.  U.  S.  (D.  C.  1898)  88  Fed. 
879.  For  each  jurat  or  certificate  ap- 
pended to  depositions.  U.  S.  y.  Julian 
(1896)  16  Sup.  Ct.  801,  162  U.  S.  324, 
40  L.  Ed.  984  (see  note  under  §  828). 
For  duplicate  jurats  to  the  duplicate 
accounts  of  the  deputy  marshals,  where 
the  oath  has  been  taken  before  him  as 
to  these  vouchers  in  the  marshal's  ac- 
count Marsh  v.  U.  S.  (D.  O.  1898)  *88 
Fed.  879.  For  certificate  to  each  juror 
showing  the  number  of  days'  attendance 
and  the  miles  traveled  as  a  basis  for 
the  marshal's  payment.  Van  Duzee  v. 
U.  S.  (D.  C.  1891)  48  Fed.  643,  649, 
affirmed  (1892)  52  Fed.  980,  3  G.  G.  A. 
361.  For  certificate  attached  to  the 
copy  of  the  order  for  drawing  jurors 
under  the  provisions  of  the  statute  and 
rules  of  court.  Van  Duzee  v.  U.  S.  (D. 
G.  1891)  48  Fed.  643,  649,  affirmed 
(1892)  52  Fed.  930,  3  G.  G.  A.  361. 
For  making  a  certificate  to  a  copy  of 
an  order  of  the  court  approving  a  com- 
missioner's account.  Marvin  v.  U.  S. 
(G.  G.  1890)  44  Fed.  405,  407,  appeal 
dismissed  (1893)  13  Sup.  Gfl053,  149 
U.  S.  789,  37  L.  Ed.  961.  For  certify- 
ing copies  of  orders  approving  mar- 
shals' accounts  to  be  forwarded  to  the 
department  with  the  accounts.  U.  S. 
V.  Jones  (1893)  13  Sup.  Gt.  437,  438, 
147  U,  S.  672,  37  L.  Ed.  325,  reversing 
(D.  G.  1889)  39  Fed.  410.  For  certi- 
fying orders  of  the  court  made  under 
Act  March  3,  1887,  to  pay  the  accounts 
of  the  marshal  and  officers,  other  than 
commissioners.  Marvin  v.  U.  S.  (G.  G. 
1890)  44  Fed.  405,  407,  'appeal  dismiss- 
ed (1893)  13  Sup.  Gt.  1053,  149-  U.  S. 
789,  37  L.  Ed.  961.  For  approving 
recognizances  in  criminal  cases.  U.  S. 
V.  Van  Duzee  (1892)  52  Fed.  930,  3 
G.  G.  A.  361,  affirming  Van  Duzee  v. 
U.  S.  (D.  G.  1891)  48  Fed.  643.  For 
the  ocnificate  of  a  search  for  judgment. 
In  re  Woodbury  (G.  G.  1881)  7  Fed. 
705,  708,  Fed.  Gas.  No.  17968a.  For 
making  the  certificate  of  service  in- 
dorsed on  a  writ  of  error  sued  out  by 
the  United  States.  Marsh  v.  U.  S.  (D. 
C.  1898)  88  Fed.  879.  And  for  certifi- 
cate to  judge's  signature  to  certificate 
or  discharge.  In  re  Dean  (D.  G.  1868) 
Fed.  Gas.  No.  3,699. 

A  clerk  in  Virginia  is  entitled  to  a  fee 
for  copies  of  subpoenas  furnished  to 
the  marshal  for  service,  but  not  for  at- 
taching to  the  copy  a  certificate  under 
seal.  Martin  v.  U.  S.  (1891)  26  Gt. 
Gl.  160. 

Since  the  clerk  is  required  to  make 
duplicate  copies  of  orders  to  pay  ju- 
rors, which  he  is  required  to  keep  in 
his  office  for  public  inspection,  and  such 
duplicates  should  be  authenticated  by 
the  clerk's  certificate,  the  clerk  is  en- 
titled to  charge  for  such  certificates  in 
his  fee  bill.  Marvin  v.  U.  S.  (D.  G. 
1902)   114  Fed.  225. 

Gharges  of  a  clerk  for  certificates  to 


certificates  to  copies  of  sci.  fa.  and 
copies  of  orders  of  the  court  for  fur- 
nishing meals  to  jurors  are  properly 
disallowed,  where  not  made  under  order 
of  the  court.  U.  S.  v.  Jones  (1904)  24 
Sup.  Gt.  561,  563,  193  U.  S.  528,  48  L. 
Ed.  776. 

^e  clerk  is  not  entitled  to  fees  for 
making  certificates,  unless  required  by 
law  or  the  practice  of  the  department. 
U.  S.  v.  McCandless  (1893)  13  Sup.  Gt. 
465.  466,  147  U.  S.  692,  37  L.  Ed.  334. 

Notwithstanding  the  provision  for  the 
fee  of  the  register  in  general  order 
30,  he  will  be  allowed  only  15  cents 
per  folio  for  the  certincate  to  the  order 
of  adjudication  furnished  to  the  bank- 
rupt, and  for  a  certificate  to  a  copy  of 
memorandum  forwarded  to  the  clerk, 
according  to  the  fee  bill  of  1853.  In 
re  Dean  (D.  G.  1868)  Fed.  Gas.  No. 
3,699. 

The  clerk  held  not  entitled  to  fee  for 
certificate  to  the  copy  of  an  order  di- 
recting the  marshal,  to  pay  witness  and 
jury  fees,  or  copies  of  mittimus  writs 
issued  out  of  court.  U.  S.  v.  Taylor 
(1893)  13  S.  Gt.  479,  147  U.  S.  695,  37 
L.  Ed.  335,  reversing  (G.  G.  1891)  45 
Fed.  531;  U.  S.  v.  Van  Duzee  (1891) 
11  Sup.  Gt.  759,  140  U.  S.  169,  35  L. 
Ed.  399.  See  In  re  Robinson  (D.  G. 
1868)  Fed.  Gas.  No.  11,937,  holding  the 
register  entitled  to  15  cents  for  each  cer- 
tificate of  one  folio,  to  certified  copies 
of  schedules  furnished  the  assignee. 

25.  —  R6port8.F— The  clerk  is  en- 
titled to  a  fee  of  15  cents  per  folio  for 
making  reports  of  the  disposition  of 
certain  cases,  when  called  upon  by  a 
department  of  the  government  to  do  so; 
and,  if  those  reports  are  required  to  be 
made  on  separate  slips,  each  slip  may 
be  computed  as  a  folio.  Marsh  y.  U.  S. 
(D.  G.  1898)  88  Fed.  879.  He  is  en- 
titled to  fees:  For  making  a  report 
to  the  court  of  the  per  diem  and  mile- 
age due  the  jurors.  Van  Duzee  v.  U.  S. 
(D.  G.  1891)  48  Fed.  643,  649,  affirmed 
(1892)  52  Fed.  930,  3  G.  G.  A.  361. 
For  making  official  reports  to  the  de- 
partment of  all  litigation  against  the 
United  States,  or  to  which  it  is  a  party. 
Glough  V.  U.  S.  (G.  G.  1893)  55  Fed. 
921.  For  making  report  of  the  taking 
of  testimony  in  an  admiralty  cause  re- 
ferred to  him.  Marsh  v.  U.  S.  (D.  G. 
1898)  88  Fed.  879.  For  making  sep- 
arate reports  to  the  court  of  the 
amount  of  witness  fees  due  from  the 
United  States  and  obtaining  separate 
orders  for  payment  thereof,  such  serv- 
ices being  rendered  pursuant  to  an 
order  of  court,  and  prior  to  the  decision 
of  the  supreme  court  (U.  S.  v.  King,  13 
S.  Gt.  439,  147  U.  S.  676)  condemning 
the  practice  in  a  case  where  no  order 
of  court  existed.  Fuller  v.  U.  S.  (D. 
G.  1893)  58  Fed.  329.  And  for  reports 
to  the  solicitor  of  the  treasury,  required 
by  R.  S.  §  797,  ante,  §  1325,  and  by  in- 
structions of  the  solicitor.  Goodrich 
V.  U.  S.  (D.  0. 1891)  47  Fed.  267,  judg- 
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ment  aflSrmed  U.  S.  ▼.  Goodrich  (1893) 
54  Fed.  21,  4  C.  C.  A.  160. 

As  the  statute  requires  that  jurors 
and  witnesses  shall  be  paid  upon  the 
orders  of  the  court,  when  the  clerk 
states  the  accounts  of  jurors  and  wit- 
nesses, taking  their  affidavits  as  to 
travel  and  attendance,  and  presents  the 
accounts  stated  in  a  report  to  the  court 
for  its  approval,  he  is  entitled  to  the 
fee  prescribed  "for  making  any  report." 
Erwin  v.  U.  S.  (D.  C.  1889)  37  Fed. 
470,  482,  2  L.  R.  A.  229. 

For  the  annual  statement  to  the  at- 
torney general  of  the  judgments,  etc., 
for  the  preceding  year,  the  clerk  is  en- 
titled to  compensation  for  the  final  ab- 
stract at  15  cents  per  folio,  and  not  to 
the  regular  fees  for  searches.  Marvin 
v.  U.  S.  (C.  C.  1890)  44  Fed.  405,  407, 
appeal  dismissed  (1893)  13  Sup.  Ct. 
1053,  149  U.  S.  789,  37  L.  Ed.  961. 

The  practice  obtaining  in  the  south- 
ern district  of  Georgia  of  making  sep- 
arate reports  to  the  courts  of  the 
amount  of  fees  due  from  the  United 
States  to  witnesses  and  jurors,  and  ob- 
taining separate  orders  for  the  payment 
of  each  claim,  is  unnecessary,  and  the 
clerk  is  not  entitled  to  fees  for  making 
such  reports.  U.  S.  v.  King  (1893)  13 
Sup.  Ct.  439,  441,  147  U.  S.  676,  37  L. 
Ed.  328,  reversing  Erwin  v.  TJ.  S.  (D. 
C.  1880)  37  Fed.  470,  2  L.  R.  A.  229. 

The  clerk  is  not  entitled  to  fees  as  for 
reports  for  letters  transmitting  receipts 
of  the  depository  for  moneys,  and  stat- 
ing the  nature  of  the  case,  as  the  com- 
missions on  such  moneys  were  intended 
to  pay  for  these  services;  but  accord- 
ing to  custom  the  clerk  should  be  al- 
lowed an  item  of  $1  for  making  and  fil- 
ing a  report  under  section  1326,  ante. 
Marvin  v.  U.  S.  (C.  C.  1890)  44  Fed. 
405,  410,  appeal  dismissed  (1893)  13 
Sup.  Ct.  1053,  149  U.  S.  789,  37  L.  Ed. 
961. 

26.  Copies— "Entry  or  record."— Un- 
der the  provision  that  "copies  of  the 
process  shall  be  returned  to  the  clerk's 
office,"  fees  should  be  allowed  for 
transcripts  of  the  record.  Marvin  v. 
U.  S.   (C.  C.  1890)  44  Fed.  405. 

A  transcript  of  a  record  on  appeal, 
or  writ  of  error,  is  only  a  copy,  and  the 
clerk  can  charge  therefor  only  10  cents 
per  folio.  Ca vender  v.  Cavender  (C.  C. 
1882)  10  Fed.  828  (but  see  this  note, 
ante,  "Making  any  record"). 

An  allowance  to  the  clerk  of  charges 
for  a  transcript  of  record  on  writ  of 
error  in  criminal  proceedings,  ordered 
by  the  court  on  behalf  of  an  indigent 
defendant,  is  not  precluded  by  section 
1489,  post,  providing  for  payment  un- 
der order  of  court  of  fees  and  costs 
when  defendant  under  indictment  is 
without  means,  on  the  theory  that  such 
section  of  the  statute  is  exclusive,  and 
does  not  cover  the  charge  for  such  serv- 
ice. U.  S.  V.  Jones  (1904)  24  Sup.  Ct. 
561,  563, 193  U.  S.  528,  48  L.  Ed.  776. 

The  proceedings  before  the  commit- 

(2250) 


ting  magistrate  properly  constitute  no 
part  of  the  final  record  in  a  criminal 
case,  and  the  clerk  is  not  entitled  to  a 
fee  for  copying  therein  the  papers  sent 
up  by  the  commissioner.  U.  S.  v.  King 
(1893)  13  Sup.  Ct.  439,  442,  147  U.  S. 
676,  37  L.  Ed.  328,  reversing  Erwin  v. 
U.  S.  (D.  C.  1889)  37  Fed.  470. 

The  clerk  is  entitled  to  charge  a  fee 
of  10  cents  per  folio  for  certified  tran- 
scripts in  criminal  cases,  made  at  the 
request  of  the  district  attorney,  to  be 
used  outside  the  state,  by  the  United 
'  States,  as  evidence  to  prevent  the  dis- 
charge on  writs  of  habeas  corpus  of 
defendants  undergoing  sentences  impos- 
ed by  the  federal  court  Clough  v.  U. 
S.  (C.  C.  1893)  55  Fed.  921. 

Where,  in  a  suit  in  equity,  plaintiff 
furnished  a  copy  of  the  evidence  to  de- 
fendant, the  clerk  properly  taxed  to 
plaintiff  10  cents  a  folio  therefor.  L. 
E.  Waterman  Co.  v.  Lock  wood  (O.  C. 
1904)  128  Fed.  174,  176. 

Under  Code  Iowa,  §  4515,  requiring 
that,  when  a  prisoner  is  committed  to 
the  custody  of  a  jailer,  the  latter  shall 
be  furnished  with  a  certified  copy  of 
the  entry  of  judgment,  it  is  the  duty 
of  the  clerk  to  furnish  such  certified 
copy  when  a  prisoner  is  committed  to 
the  state  jail  under  the  sentence  of  a 
federal  court,  and  he  is  entitled  to  the 
statutory  fee  therefor.  Van  Duzee  v. 
U.  S.  (D.  C.  1891)  48  Fed.  643,  650. 
affirmed  (1892)  52  Fed.  930,  3  C.  C.  A. 
361. 

Where  an  accused  was  indicted  in  a 
federal  court  in  Texas,  and  was  ap- 
prehended in  Connecticut,  and  brought 
before  the  clerk  as  United  States  com- 
missioner, but  the  question  of  his  re- 
moval was  referred  to  the  district 
judge,  who  admitted  accused  to  bail,  and 
thereafter  ordered  his  removal,  the 
clerk  was  entitled  to  charge  transcript 
fees.  Marvin  v.  U.  S.  (D.  C.  1902) 
114  Fed.  225. 

27.  —  "Any     paper     on     flle."— A 

clerk  is  not  entitled  to  fees  for  making 
copies,  unless  they  are  required  by  law 
or  the  practice  of  the  department  U. 
S.  V.  McCandless  (1893)  13  Sup.  CJt 
465,  466,  147  U.  S.  692,  37  L.  Ed.  334. 
He  is  entitled  to  his  folio  fees  for 
copies  of  papers  furnished  either  by  or- 
der of  court  or  by  order  of  the  super- 
intendent of  the  detective  service. 
Marvin  v.  U.  S.  (C.  C.  1890)  44  Fed. 
405,  409,  appeal  dismissed  (1893)  13 
Sup.  Ct  1053,  149  U.  S.  789,  37  L.  Ed. 
961. 

A  clerk  is  not  entitled  to  fees  for  his 
"duplicate"  account  Hart  v.  U.  8. 
(1903)  38  Ct  CI.  571.  The  act  of 
March  3,  1887,  requires  but  one  copy 
of  the  commissioner's  account  to  be 
presented  and  that  copy  is  forwarded  to 
the  treasury  department,  and  hence  the 
clerk  is  not  entitled  to  fees  for  making 
a  duplicate.  Marvin  v.  U.  S.  (C.  C 
1890)    44   Fed.  405,  407,  appeal  dis- 
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missed  (1893)  13  Sup.  Ct.  1053,  149  U. 
S.  789,  37  L.  Ed.  961. 

Act  Feb.  22,  1875,  requires  the  ac- 
counts and  vouchers  of  the  marshal, 
clerk,  and  district  attorney  to  be  made 
out  in  duplicate,  the  original  to  be  for- 
warded to  Washington,  and  the  dupli- 
cate to  be  retained  by  the  clerk;  the 
papers  forwarded  to  be 'accompanied  by 
a  certified  copy  of  the  order  of  allow- 
ance. Held,  that  the  latter  paper  is  no 
part  of  the  vouchers  required  to  be 
made  in  duplicate,  and  hence  the  clerk 
is  not  entitled  to  a  fee  for  duplicates 
thereof.  Van  Duzee  v.  U.  S.  (D.  C. 
181)1)  48  Fed.  643,  647,  affirmed  (1892) 
52  Fed.  930,  3  C.  C.  A.  361.  The  mar- 
shaVs  accounts  are  required  to  be  made 
in  duplicate,  and  this  includes  all  oaths, 
copies  of  orders,  and  incidental  proof  as 
the  department,  by  its  regulations,  re- 
quires; and,  wherever  the  charge  for 
the  original  is  proper,  the  clerk  would 
be  entitled  to  an  equal  fee  for  the  dup- 
Ucate.  Marsh  v.  U.  S.  (D.  C.  1898)  88 
Fed.  879. 

The  order  of  the  court  of  the  North- 
ern district  of  Iowa,  directing  the  mar- 
shal to  procure  the  necessary  record 
books  for  the  Cedar  Rapids  divi- 
sion of .  the  district,  constituting  th« 
proper  voucher  for  his  expenditures; 
and,  as  he  is  required  to  file  with  the 
clerk  a  duplicate  of  all  vouchers  which 
accompany  his  account,  the  clerk  was 
entitled  to  fees  for  furnishing  duplicates 
of  the  order.  U.  S.  v.  Van  Duzee 
(1892)  52  Fed.  930,  3  C.  C.  A.  361,  af- 
firming Van  Duzee  v.  U.  S.  (D.  0. 
1891)  48  Fed.  643. 

The  clerk  is  entitled  to  fees  for  mak- 
ing certified  copies  of  appointments  of 
supervisors  of  elections,  required  by 
order  of  court.  Goodrich  v.  U.  S.  (D. 
C.  1891)  47  Fed.  267,  judgment  affirm- 
ed U.  S.  V.  Goodrich  (1893)  54  Fed. 
21,  4  C.  C.  A.  160.  And  for  copying  an 
assignment.  In  re  Dean  (D.  C.  1868) 
Fed.  Cas.  No.  3,699. 

The  clerk  of  the  bankruptcy  court  has 
no  authority  to  make  out  or  charge  for' 
a  certified  copy  of  the  deed  of  assign- 
ment, unless  such  copy  is  demanded. by 
the  assignee.  In  re  Alexander  (D.  G. 
1869)  Fed.  Cas.  No.  163. 

This  section  does  not  entitle  clerks  of 
federal  courts  in  Washington  to  fees 
for  sending  out  copies  of  the  petition 
and  notice  of  an  application  for  a  bank- 
rupt's discharge;  he  being  entitled  only 
to  charge  necessary  expense  therefor 
under  Bankr.  Act,  §  58a,  as  amended. 
In  re  Loughney  (D.  C.  1914)  218  Fed. 
980. 

In  a  state  where  the  use  of  local 
jails  for  United  States  prisoners  is 
permitted,  whenever  a  prisoner  is  com- 
mitted to  jail  a  copy  of  the  writ  of  com- 
mitment showing  grounds  thereof, 
should  be  left  with  the  jailer,  and  hence 
the  clerk  is  entitled  to  a  fee  for  such 
copy.  Erwin  v.  U.  S.  (D.  C.  1889)  37 
Fed.  470,  485,  2  L.  R.  A.  229. 

Code  Iowa,  |  4515,  requires  that  when 


a  prisoner  is  committed  to  the  custody 
of  a  jailer  the  latter  shall  be  furnished 
with  a  certified  copy  of  the  entry  of 
judgment.  Held  that,  when  a  prisoner 
is  committed  to  the  state  jail  under,  the 
sentence  of  a  federal  court,  it  is  the 
duty  of  the  derk  to  furnish  such  cer- 
tified copy,  and  he  is  entitled  to  the 
statutory  fee  therefor.  U.  S.  v.  Van 
Duzee  (1892)  52  Fed.  930,  3  C.  C.  A. 
361,  affirming  Van  Duzee  v.  U.  S.  (D. 
C.  1891)  48  Fed.  643. 

The  clerk  is  entitled  to  fees  for 
copies  of  bills  of  costs  furnished  by  the 
clerk  in  compromised  revenue  cases,  the 
department  requiring  such  copies. 
Marvin  v.  U.  S.  (C.  C,  1890)  44  Fed. 
405,  413.  appeal  dismissed  (1893)  13 
Sup.  Ct.  1053,  149  U.  S.  789,  37  L.  Ed. 
961. 

The  clerk  is  entitled  to  a  fee  for  a 
certified  copy  of  an  indictment  furnished 
to  defendant  under  a  rule  of  court. 
Van  Duzee  v.  U.  S.  (D.  C.  1891)  48 
Fed.  643,  649;  affirmed  (1892)  52  Fed. 
930,  3  C.  C.  A.  361.  Upon  demand 
therefor  in  writing.  Van  Duzee  v.  U.  S. 
(D.  C.  1896)  73  Fed.  794.  But.  ex- 
cept in  capital  cases,  he  is  not  entitled 
to  fees  for  making  copies  of  indict- 
ments, unless,  by  order  of  court,  he  is 
required  to  furnish  such  copies.  U.  S. 
V.  Dundy  (1896)  76  Fed.  357,  22  C.  C. 
A.  221;  U.  S.  V.  Van  Duzee  (1891)  11 
Sup.  Ct.  758.  760,  140  U.  S.  169,  35  L. 
Ed.  399  (reversing  Van  Duzee  v.  U.  S. 
[D.  C.  18901  41  Fed.  571). 

A  charge  for  a  copy  of  an  indictment 
furnished  by  the  clerk  to  accused  at  his 
request,  but  not  shown  to  have  been 
furnished  to  a  United  States  marshal, 
or  under  order  of  the  court,  cannot  be 
allowed.  Marvin  v.  U.  S.  (D.  C.  1902) 
114  Fed.  325. 

When  the  clerk,  on  the  written  order 
of  the  district  attorney,  furnishes  him 
with  copies  of  indictments  containing 
numerous  counts  against  the  officers  of 
a  national  bank,  and  it  clearly  appears 
that  such  copies  are  necessary  for  the 
proper  preparation  of  the  government's 
case,  the  clerk  will  be  allowed  folio 
fees  therefor.  U.  S.  v.  Van  Duzee 
(1892)  52  Fed.  930,  3  C.  C.  A.  361  (af- 
firming Van  Duzee  v.  U.  S.  [D.  C.  1891] 
48  Fed.  643) ;  Van  Duzee  v.  U.  S.  (D. 
C.  1896)  73  Fed.  794.  r 

A  clerk  is  entitled  to  charge  for  a 
certified  copy  of  a  mittimus  left  with  a 
jailer.  Marvin  v.  U.  S.  (D.  C.  1902) 
114  Fed.  225.  He  may  charge  fees  for 
copies  of  mittimus  writs  and  for  copies 
of  writs  of  sci.  fa.  issued;  they  having 
been  issued  by  order  of  court,  and  not 
as  matter  of  course,  in  the  routine  of 
office.  Clough  V.  U.  S.  (C.  C.  1893)  55 
Fed.  921. 

The  clerk  is  entitled  to  fees  for  mak- 
ing duplicate  copies  of  orders  of  the 
court  for  payment  of  witnesses.  U.  S. 
V.  Dundy  (1898)  76  Fed.  357.  22  C.  C. 
A.  221;  Van  Duzee  v.  U.  S.  (D.  C. 
1894)  59  Fed.  440.  And  jurors.  U.  S. 
V.  Taylor  (1803)  13  S.  Ct  479,  480, 147 
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U.  S.  695,  37  L.  Ed.  835  (foUowing 
Same  v.  Van  Duzee  [1891]  11  Sup. 
Ct  758,  140  U.  S.  169,  35  L.  Ed.  399, 
reversing  [0.  O.  1891]  45  Fed.  531); 
U.  S.  V.  Converse  (1894)  63  Fed.  423, 
11  C.  C.  A.  274;  Marvin  v.  U.  S.  (C. 
C.  1890)  44  Fed.  405.  409  (appeal  dis- 
missed [1893]  13  Sup.  Ct  1053,  149 
U.  S.  789,  37  L.  Ed.  961);  Van  Duzee 
V.  U.  S.  (D.  C.  1891)  48  Fed.  643,  649 
(affirmed  [1892]  52  Fed.  930,  3  C.  C. 
A.  361).  For  copies  of  mittimus  writs 
issued  out  of  court.  U.  S.  v.  Taylor 
(1893)  13  S.  Ct.  479,  147  U.  S.  695, 
37  L.  Ed.  335  (reversing  [O.  C.  1891] 
45  Fed.  531);  U.  S.  v.  Van  Duzee 
(1891)  11  Sup.  Ct  759,  140  U.  S.  169, 
35  L.  Ed.  399.  And  for  making  a  copy 
of  the  order  of  court  approving  a  com- 
missioner's account  under  Act  March 
3,  1887.  Marvin  v.  U.  S.  (O.  C.  1890) 
44  Fed.  405,  407,  appeal  dismissed 
(1893)  13  Sup.  Ct  1053,  149  U.  S. 
789,  37  L.  Ed.  961.  And  of  orders  di- 
recting the  marshal  to  procure  record 
books  needed  for  the  business  of  the 
court  Van  Duzee  v.  U.  S.  (D.  C. 
1894)  59  Fed.  440.  He  is  entiUed  to 
a  fee  for  making  copies  of  the  orders 
appointing  commissioners  under  Act 
May  28,  1896,  to  forward  to  the  attor- 
ney generaL  Marsh  v.  U.  S.  (D.  C. 
1898)  88  Fed.  879.  For  copying  orders 
of  the  court  to  pay  the  accounts  of  the 
marshal  and  officers,  other  than  com- 
missioners. Marvin  v.  U.  S.  (C.  C. 
1890)  44  Fed.  405,  407,  appeal  dis- 
missed (1893)  13  Sup.  Ct  1053,  149 
U.  S.  789,  37  L.  Ed.  961.  And  for 
copies  of  orders  for  marshals  to  pay 
supervisors  of  election.  U.  S.  v.  Jones 
(1893)  13  Sup.  Ct  437,  438,  147  U.  S. 
672,  37  L.  Ed.  325,  reversing  judgment 
Jones  V.  U.  S.  (D.  C.  1889)  39  Fed. 
410. 

It  is  proper  practice  for  the  clerk  to 
make  and  deliver  to  the  marshal  two 
copies  of  every  sentence  in  a  criminal 
case,  and  he  is  entitled  to  charge  for 
both  copies.  U.  S.  v.  Dundy  (1896)  76 
Fed.  357,  22  C.  C.  A.  221. 

Though  section  1386,  fixing  the  mar- 
shal's fee  for  service  of  subpoena,  for- 
bids him  to  make  a  further  charge  for 
copy,  the  clerk,  being  required  by  rule 
of  court  to  make  copies  to  be  left  with 
witnesses,  is  entitied  to  an  allowance 
therefor.  U.  S.  v.  Van  Duzee  (1891) 
11  Sup.  Ct  758,  761,  140  U.  S.  169, 
35  L.  Ed.  399;  U.  S.  v.  Dundy  (1896) 
76  Fed.  357,  22  C.  C.  A.  221;  Erwin  v. 
U.  S.  (D.  C.  1889)  37  Fed.  470,  489,  2 
L.  R.  A.  229;  Keatiey  v.  U.  S.  (1906) 
41  Ct  CI.  384, 

See  In  re  Robinson  (D.  C.  1868)  Fed. 
Cas.  No.  11,937,  holding  that  the  regis- 
ter is  entitied  to  10  cents  per  folio  for 
certified  copies  of  schedules  furnished 
the  assignee. 

The  right  and  duty  of  a  clerk  of  a 
Circuit  Court  to  charge  the  fees  fixed 
by  this  section  for  each  copy  of  an  in- 
junctional  order  directed  by  the  court 
to  be  certified  and  served  on  each  de- 
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fendant  in  a  suit,  is  not  affected  by 
the  fact  that  the  copies,  being  large  in 
number,  were  printed.  Cudahy  Pack- 
ing Co.  V.  McGuire  (C.  C.  1905)  135 
Fed.  891. 

The  clerk  is  not  entitied  to  a  fee  from 
the  government  for  making  a  certified 
copy  of  a  recognizance  for  the  purpose 
of  entering  thereon  the  exoneration  of 
the  sureties  as  the  sureties  themselves 
should  pay  for  the  same  in  view  of 
section  1682,  post,  authorizing  the  sure- 
ties on  a  bail  bond  to  arrest  their  prin- 
cipal, and  to  deliver  him  to  the  marshal 
before  a  judge  or  commiting  officer,  and 
requires  the  latter,  on  request  of  the 
sureties,  to  enter  their  exoneration  up- 
on the  recognizance  or  certified  copy 
thereof.  Van  Duzee  ▼.  U.  S.  (D.  C. 
1891)  48  Fed.  643,  affirmed  (1892)  52 
Fed.  930,  3  C.  C.  A.  361. 

The  order  of  the  court  of  the  north- 
ern district  of  Iowa,  directing  the  mar- 
shal to  procure  the  necessary  record 
books  for  the  Cedar  Rapids  division  of 
the  district,  constituted  the  proper 
voucher  for  his  expenditures;  and,  as 
he  is  required  to  file  with  the  clerk 
a  duplicate  of  all  vouchers  which  ac- 
company his  account,  the  clerk  was  en- 
titled to  fees  for  furnishing  duplicates 
of  the  order.    Id. 

Where  the  derk  of  a  United  States 
court,  pursuant  to  the  practice  of  such 
court,  makes  an  application  to  the  court 
for  books  necessary  in  his  office,  and 
the  court  makes  an  order  directing  the 
marshal]  to  furnish  such  books,  the 
clerk  is  entitied  to  the  statutory  fees 
for  making  and  certifying  two  copies 
of  the  order  for  the  marshal,  to  be  at- 
tached to  his  original  and  duplicate  ac- 
counts. Van  Duzee  v.  U.  S.  (D.  C 
1896)   73  Fed.  794. 

A  clerk  is  entitled  to  charge  in  his 
fee  bill  in  a  criminal  case  for  copies 
of  papers  furnished  to  United  States 
attorneys  at  their  request  but  he  can- 
not charge  for  copies  of  an  order  excus- 
ing jurors,  and  for  a  copy  of  estimat- 
ed costs  furnished  to  a  collector  of  in- 
ternal revenue.  Marvin  v.  U.  S.  (D. 
C.  1902)  114.  Fed.  225. 

28.  Where  issue  Joined  and  testimony 
given.— See  Van  Duzee  v.  U.  S.  (D.  C. 
1890)  41  Fed.  571,  576,  reversed 
(1891)  11  Sup.  Ct  758.  140  U.  S.  169. 
35  L.  Ed.  399. 

29. Docket  fees^— A  derk  is  en- 
titled to  a  docket  fee  where  there  was 
a  trial  by  jury.  The  joinder  of  is- 
sue, if  it  does  not  appear  must  be  pre- 
sumed. Martin  v.  U.  S.  (1891)  26  Ct 
CI.  160.  He  is  entitied  to  a  docket  fee 
for  a  hearing  by  the  court  on  applica- 
tion for  a  warrant  for  the  transporta- 
tion of  a  defendant  to  another  district 
under  the  provisions  of  section  1674. 
Erwin  v.  U.  S.  (D.  C.  1889)  37  Fed. 
470,  480,  2  L.  R.  A.  229.  A  docket  en- 
try is  proper  before  the  action  of  the 
grand  jury,  and  the  clerk  entitied  to 
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his  fee.  Ifartin  y.  U.  S.  (1891)  26 
Ct  CL  160. 

Separate  trials  under  one  indictment 
against  several  defendants  are  separate 
causes,  and  the  derk  is  entitled  to  Yua 
docket  fees  in  each  case.  U.  S.  v. 
Keatley  (1907)  27  Sup.  Ct.  404,  405, 
204  U.  S.  562,  51  L.  Ed.  618;  Keatiey 
▼.  U.  S.  (1906)  41  Ct.  CI.  384. 

Docket  fees  cannot  be  taxed  until 
the  case  is  disposed  of,  and  no  such  fee 
can  be  allowed  where  the  jury  dis- 
agrees, unless  it  appears  that  the  case 
has  terminated.  U.  S.  y.  McCandless 
(1893)  13  Sup.  Ct.  465,  466,  147  U.  S. 
692,  37  L.  Ed.  334.  Nor  is  the  clerk 
entitled  to  docket  fees  in  cases  where 
the  grand  jury  have  ignored  the  in- 
dictment. tJ.  S.  V.  McCandless  (1893) 
13  Sup.  Ct.  465,  466,  147  U.  S.  692, 
37  li.  Ed.  334. 

The  clerk  is  not  entitled  to  separate 
fee  for  entering  the  oral  appearance  of 
attorneys  in  criminal  cases,  as  this  is 
included  in  the  docket  fee.  Marvin  v. 
U.  S.  (C.  C.  1890)  44  Fed.  405,  409, 
appeal  dismissed  (1893)  13  Sup.  Ct 
1053,  149  U.  S.  789,  37  L.  Ed.  961. 

A  clerk  is  not  entitled  to  an  addi- 
tional fee  for  a  combination  docket, 
though  such  docket  was  ordered  by  the 
court  to  be  kept,  and  is  a  great  con- 
venience. U.  S.  V.  Marsh  (1902)  112 
Fed.  929,  50  C.  O.  A.  621. 

The  docket  fee  of  three  dollars  in 
criminal  cases  does  not  include  compen- 
sation for  swearing  the  witnesses.  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643,  650,  affirmed  (1892)  52  Fed.  930, 
3  C.  C.  A.  361. 

Where  an  accused  was  indicted  in  a 
federal  court  in  Texas,  and  was  appre- 
hended in  Connecticut,  and  brought  be- 
fore the  clerk  as  United  States  com- 
missioner, but  the  question  of  his  re- 
moval was  referred  to  the  district 
judge,  who  admitted  accused  to  bail, 
and  thereafter  ordered  his  removal, 
the  clerk  was  entitled  to  charge  dorket 
fees.  Marvin  v.  U.  S.  (D.  O.  1902) 
114  Fed.  225. 

30.  —  Indexes^— Fees  for  entries  •n 
the  jackets  in  which  the  papers  are  in- 
close4  showing  the  date  of  disposition 
of  the  cases,  and  the  pages  of  the  rec- 
ord where  the  proceedings  will  be 
found,  nre  covered  by  the  general  charg- 
es for  indexing.  Van  Duzee  v.  U.  S. 
(D.  C.  1890)  41  Fed.  571,  judgment  re- 
versed U.  S.  V.  Van  Duzee  (1890)  11 
Sup.  Ct.  758,  140  U.  S.  169,  35  L.  Ed. 
399. 

31.  "Cause."— The  term  "cause" 

is  synonymous  with  "case"  or  "suit," 
and  indicates  a  proceeding  in  court. 
Keatley  v.  U.  S.  (1906)  41  Ct.  CI.  384. 
A  scire  facias  upon  a  recognizance  is 
the  original  action,  and  is  therefore  "a 
cause"  for  which  the  clerk  is  entitled 
to  fees  for  docket  entries  and  indexes 
upon  the  trial  of  a  cause;  but  an  in- 
dictment which  has  been  ignored  by  the 


grand  jury  is  not  a  cause,  and  such 
fees  cannot  be  allowed  thereon.  U.  S. 
V.  Payne  (1893)  13  Sup.  Ct.  442,  443, 
147  U.  S.  687,  37  L.  Ed.  332.  Nor 
are  proceedings  for  the  removal  of  a 
prisoner  from  one  district  to  another 
for  trial  a  "cause"  for  which  the  clerk 
is  entitled  to  fees  for  docketing  and  in- 
dexing. U.  S.  V.  King  (1893)  13  Sup. 
Ct  439,  441.  147  U.  S.  676»  37  L.  Ed. 
328,  reversing  Erwin  v.  U.  S.  (D.  C. 
1889)  37  Fed.  470. 

Whether  proceedings  by  the  United 
States  against  witnesses  for  contempt, 
constitute  a  "cause,"  see  Taylor  v.  U. 
S.  (C.  C.  1891)  45  Fed.  531,  judgment 
reversed  U.  S.  v.  Taylor  (1893)  13  Sup. 
Ct.  479,  147  U.  S.  695,  37  L.  Ed.  335. 

32.  ^—  "Trial  op  argument."— Where 

the  clerk  claimed  a  fee  of  three  dollars 
for  making  docket  entries  under  the 
provisions  allowing  such  fee  "on  the 
trial  or  argument  of  a  cause  where  is- 
sue is  joined  and  testimony  given,"  and 
the  record  showed  that  issue  was  join- 
ed and  testimony  given,  he  was  entitled 
to  the  fee,  although  the  record  failed 
to  show  that  the  testimony  was  given 
on  the  "trial  or  argument."  U.  S.  v. 
Payne  (1893)  13  Sup.  Ct  442,  443,  147 
U.  S.  687,  37  Jm  Ed.  332. 

33.  Where  issue  Joined  but  no  testi- 
mony given^/The  docket  fee  allowed 
"where  issue  is  joined"  attaches  at  the 
time  when  such  issue  is  in  fact  joined, 
and  is  not  lost  by  the  subsequent  with- 
drawal of  the  plea  constituting  the  is- 
sue. U.  S.  V.  Kurta  (1896)  17  Sup.  Ct. 
15.  164  U.  S.  49,  41  L.  Ed.  346. 

34.  Where  cause  dismissed  or  dis- 
co ntinuedj — Discontinuance  fees  should 
be  allowed  where  the  commissioner's 
records  are  returned  to  court  and  dock- 
eted, though  the  case  is  discontinued 
before  the  information  is  filed.  Marvin 
V.  U.  S.  (C.  C.  1890)  44  Fed.  405,  400, 
appeal  dismissed  (1893)  13  Sup.  Ct 
1053,  149  U.  S.  789,  37  L.  Ed.  961. 

When,  after  docket  entries,  indexes, 
etc.,  have  been  made,  a  criminal  case 
is  transferred  from  one  place  of  hold- 
ing the  district  court  to  another,  and 
then  discontinued  in  the  former  place, 
the  clerk  is  entitled  to  his  docket  and 
index  fees  therefor,  although  the  costs 
have  not  been  taxed  at  the  place  to 
which  the  case  is  removed.  Butler  v. 
U.  S.  (D.  C.  1898)  87  Fed.  655. 

The  restriction  of  the  docket  fee  to 
one  dollar  where  the  case  is  dismissed 
or  discontinued  applies  only  in  case  of 
dismissal  or  discontinuance  before  is- 
sue has  been  joined.  U.  S.  v.  Kurtz 
(1896)  17  Sup.  Ct  15,  16.  164  U.  S. 
49,  41  L.  Ed.  346. 

Where  a  case  is  removed  from  one  di- 
vision of  the  district  to  another,  the 
clerk  cannot  recover  the  fee  allowed 
for  "services  in  a  cause  which  is  dis- 
missed or  discontinued."  Van  Duzee  v. 
U.  S.  (D.  C.  1890)  41  Fed.  571,  judg- 
ment   reversed   U.    S.    v.    Van    Duzee 
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(1890)  11  Sup.  Ct  758,  140  U.  S.  109, 
35  L.  Ed.  399. 

The  provision  allowing  a  fee  for 
"making  dockets  and  indexes,  taxing 
costs,  and  other  services  in  a  cause 
which  is  dismissed  or  discontinued," 
does  not  entitle  the  clerk  to  an  allow- 
ance for  docketing,  indexing,  and  taxing 
costs  in  cases  sent  up  from  the  com- 
missioner, in  which  defendant  was  bound 
over  to  the  grand  jury,  but  where  the 
grand  jury  fails  to  find  an  indictment. 
The  cases  should  not  be  docketed  until 
the  grand  jury  or  district  attorney  has 
taken  aflBrmative  action.  U.  S^  v.  Van 
Duzee  (1801)  11  Sup.  Ct.  758,  760,  140 
U.  S.  1G9,  35  L.  Ed.  399,  reversing  (D. 
C.  1890)  41  Fed.  571. 

35.  Where  decision  made  witliout  fs- 
sueiT— The  proper  docket  fee  in  criminal 
cases,  where  a  plea  of  not  guilty  is  first 
entered,  but  is  subsequently  withdrawn, 
and  a  plea  of  guilty  entered,  on  which 
the  case  is  disposed  of,  is  one  dollar. 
Van  Duzee  v.  U.  S.  (D.  C.  1896)  73 
Fed.  794. 

36.  Fee  for  affixing  seal.— The  provi- 
sion in  this  section  allowing  20  cents 
for  affixing  the  seal  of  the  court  to  any 
instrument  when  required  applies  only 
to  those  instruments  the  issuing  or 
preparation  of  which  are  not  specifically 
allowed  by  other  provisions.  U.  S.  v. 
Olough  (1893)  5  C.  C.  A.  140,  55  Fed. 
373,  375.  The  clerk  is  not  entitled  to 
fees  for  affixing  seal,  unless  required  by 
law  or  the  practice  of  the  department. 
U.  S.  V.  McCandless  (1893)  13  Sup.  Ct 
465,  466,  147  U.  S.  692,  37  L.  Ed.  334. 

Where  there  has  been  no  express 
waiver,  the  clerk  is  entitled  to  a  fee 
of  20  cents  for  the  seal  of  the  court  at- 
tached to  affidavits  taken  before  him. 
Marsh  v.  U.  S.  (D.  C.  1898)  88  Fed. 
875^ 

The  clerk  is  not  entitled  to  a  fee  for 
affixing  the  court  seal  to  a  commission 
issued  to  a  supervisor  of  elections. 
Clough  V.  U.  S.  (C.  C.  1893)  55  Fed. 
921. 

A  warrant  of  commitment  of  a  de- 
fendant under  final  judgment  should  be 
under  the  seal  of  the  court,  for  the  at- 
tachment of  which  the  clerk  is  entitled 
to  a  fee.  Erwin  v.  U.  S.  (D.  C.  1889) 
37  Fed.  470,  487,  2  L.  R.  A.  229;  Good- 
rich V.  Same  (D.  C.  1890)  42  Fed.  392, 
394. 

The  clerk  is  entitled  to  separate  fees 
for  a  certificate  of  discharge  and  seal 
and  the  order  of  discharge.  In  re  Dean 
(D.  C.  1808)  Fed.  Cas.  No.  3,699. 

The  clerk  is  entitled  to  a  fee  for  a 
seal  to  a  copy  of  an  indictment  furnish- 
ed to  the  defendant  under  the  rule  of 
court.  U.  S.  V.  Van  Duzee  (1892)  52 
Fed.  930,  3  C.  C.  A.  361,  affirming  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643.  But,  except  in  capital  cases,  the 
clerk  is  not  entitled  to  fees  for  or  for 
affixing  his  seal,  to  copies  of  indict- 
ments, unless,  by  order  of  court,  he  is 
required  to  furnish  such  copies.    U.  S. 
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v.  Dundy  (1896)  76  Fed.  357,  22  C.  C. 
A.  221. 

The  derk  is  entitled  to  a  fee  for  af- 
fixing the  seal  to  the  certificate  attach- 
ed to  the  copy  of  the  order  for  drawing 
juries,  under  the  provisions  of  the  stat- 
ute and  rules  of  court,  as  this  is  the 
proper  method  of  furnishing  that  officer 
with  evidence  of  the  court's  order.  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed.  643, 
650,  affirmed  (1892)  52  Fed.  93U(,  3  C. 
C.  A.  361.  Also  to  a  fee  for  his  seal 
to  his  certificate  to  copies  of  orders  to 
pay  jurors.  Marvin  v.  U.  S.  (C.  C. 
1890)  44  Fed.  405,  509,  appeal  dis- 
missed (1893)  13  Sup.  Ct  1053,  149 
U.  S.  789,  37  L.  Ed.  961.  For  attach- 
ing his  seal  to  a  certificate  to  a  copy 
of  an  order  of  the  court  approving  the 
commission's  account.  Marvin  v.  tl.  S. 
(C.  C.  1890)  44  Fed.  405.  407.  appeal 
dismissed  (1893)  13  Sup.  Ct  105:i,  149 
U.  S.  789,  37  L.  Ed.  961.  And  for  at- 
taching his  seal  to  his  certificates  at- 
tached to  copies  of  the  orders  of  the 
court,  made  under  Act  March  3,  1887. 
to  pay  the  accounts  of  the  marshal  and 
officers,  other  than  commissioners. 
Marvin  v.  U.  S.  (C.  C.  1890)  44  Fed 
405,  407,  appeal  dismissed  (18a3)  13 
Sup.  Ct  1053,  149  U.  S.  789.  37  L.  Ed. 
961.  But  he  is  not  entitled  to  fees  for 
affixing  seals  to  certified  copies  of  or- 
ders approving  the  accounts  of  marshals 
and  other  officers,  to  be  forwarded  to 
the  department  with  the  accounts,  un- 
less the  department  requires  the  copy 
to  be  so  authenticated.  U.  S.  v.  Jones 
(1893)  13  Sup.  Ct  437,  438,"  147  U.  S. 
672,  37  L.  Ed.  325.  reversing  judg- 
ment Jones  v.  U.  S.  (D.  C.  1889)  39 
Fed.  410.  He  is  not  entitled  to  a  fee 
for  attaching  the  seal  of  the  court  to 
orders  of  the  court,  made  under  Act 
March  3,  1887,  for  the  payment  of  the 
accounts  of  the  marshal  and  officers 
other  than  commissioners,  such  seal  be- 
ing unnecessary.    Marvin  v.  U.  S.  (C.  C. 

1890)  44  Fed.  405,  407,  appeal  dismiss- 
ed (1893)  13  Sup.  Ct  1053,  149  U.  S. 
789,  37  L.  Ed.  961.  Nor  is  he  entitled 
to  fees  for  affixing  his  seal  to  certifi- 
cates of  orders  of  court  for  payment 
of  witnesses.  U.  S.  v.  Taylor  (1893) 
13  Sup.  Ct  479.  147  U.  S.  695,  37  I* 
Ed.  335;  following  Same  v.  Van  Duzee 
(1891)  11  Sup.  Ct  758,  140  U.  S.  160, 
34  L.  Ed.  796;  reversing  judgment  (D. 
C.  1890)  41  Fed.  571,  and  (1891)  11 
Sup.  Ct  758,  140  U.  S.  169,  35  D.  Ed. 
399;    modifying  Taylor  v.  U.  S.  (C.  C. 

1891)  45  Fed.  531;  U.  S.  v.  Dundy 
(1896)  76  Fed.  357,  22  C.  C.  A.  221. 
Or  for  seals  to  copies  of  orders  on  the 
marshal  to  procure  meals  for  the  jury, 
as  such  seals  have  been  waived  by  the 
department.  Marsh  v.  U.  S.  (D.  C 
1898)  88  Fed.  879.  Or  for  seal  to  cer- 
tified copies  of  orders  directing  the 
marshal  to  furnish  books  to  the  clerk 
necessary  to  his  office.  Van  Duzee  v. 
U.  S.  (D.  C.  1896)  73  Fed.  794. 

Unless   the   treasury  department  re- 
quires  authentication  by    seal    of  the 
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court  of  orders  for  payment  of  the  mar- 
shal of  sums  due  to  jurors  and  witness- 
es, the  clerk  has  no  right  to  attach  the 
seal  and  charge  therefor.  D.  S.  v.  Van 
Duzee  (1891)  11  Sup.  Ot.  758,  760,  140 
U.  S.  1C9,  35  L.  Ed.  399,  reversing  Van 
Duzee  v.  U.  S.  (D.  C.  1890)  41  Fed. 
571. 

The  clerk  is  not  entitled  to  fees  for 
aflSxing  the  seal  to  the  certificates  to 
certified  copies  of  the  orders  of  court 
for  the  payment  of  jurors  and  witness- 
es,* and  of  orders  directing  the  marshal 
to  procure  record  books  needed  for  the 
business  of  the  court.  Van  Duzee  v. 
U.  S.  (D.  C.  1894)  59  Fed.  440. 

The  requisition  for  a  duly-certified 
copy  of  any  particular  record  in  pos- 
session of  the  derk  ordinarily  requires 
the  formality  of  a  seal  to  the  certifi- 
cate; and,  unless  there  has  beei^  an 
express  waiver  thereof,  the  clerk  should 
attach  the  same,  and  is  entitled  to  his 
fee  therefor.  Marsh  v.  U.  S.  (D.  O. 
1898)  88  Fed.  879. 

A  clerk  of  a  federal  court  who  has 
received  a  requisition  for  a  search  for 
judgments,  etc.,  and  made  a  certificate 
of  such  search,  cannot  make  any  charge 
for  aflixing  the  seal  of  the  court  to  such 
certificate  unless  required  to  so  affix  the 
seal.  In  re  Woodbury  (C.  O.  1881)  7 
Fed.  705. 

A  charge  for  seal  to  judge's  signature 
to  certificate  or  discharge  is  proper. 
In  re  Dean  (D.  C.  1868)  Fed.  Cas.  No. 
3,699. 

In  view  of  Code  Iowa,  §  4515,  requir- 
ing that  when  a  prisoner  is  committed 
to  the  custody  of  a  jailer  the  latter 
shall  be  furnished  with  a  certified  copy 
of  the  entry  of  judgment,  it  is  the  duty 
of  the  clerk  to  furnish  such  certified 
copy,  where  a  prisoner  is  committed  to 
the  state  jaU  under  sentence  of  a  fed- 
eral court,  and  he  is  entitled  to  the 
fee  for  attaching  his  seal  thereto.  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643,  650,  affirmed  (1892)  52  Fed.  930, 
3  C.  C.  A.  361. 

When  writs  are  served  by  original  and 
copy,  the  clerk  is  not  entitled  to  a  fee 
for  affixing  the  seal  of  the  court  to  the 
copy.  Martin  v.  U.  S.  (1891)  20  Ct.  CI. 
160. 

37.  Fees  for  searching  records.— The 

clerk  is  entitled  to  a  fee  of  15  cents 
for  each  person  against  whom  a  search 
for  judgments  is  made.  In  re  Wood- 
bury (C.  C.  1881)  7  Fed.  705.  But  is 
entitled  to  a  fee  only  when  he  is  re- 
quired to  make  the  search  himself.  In 
re  Chambers  (C.  C.  1891)  44  Fed.  786, 
788. 

A  title  insurance  and  trust  company 
may  itself  examine  the  judgment  in- 
dexes prepared  by  the  clerk,  without 
being  required  to  pay  the  fees  allowed 
to  the  clerks  for  searching  records  for 
judgments,  decrees,  etc.,  and  certifying 
the  result  of  such  searches,  in  view  of 
the  provision  of  this  section  requiring 
that  such  records  shall  at  all  times  be 


open  to  the  Inspection  and  examination 
of  the  public,  so  long  as  it  does-  not 
interfere  with  the  clerk  or  his  assist- 
ants in  the  discharge  of  their  duties. 
Bell  V.  Commonwealth  Title  Ins.  & 
Trust  Co.  (1903)  23  Sup.  Ct.  569,  570, 
189  U.  S.  131.  47  L.  Ed.  741. 

For  the  annual  statement  to  the  at- 
torney general  of  the  judgments,  etc., 
for  the  preceding  year,  the  clerk- is  en- 
titled to  compensation  for  the  final  ab- 
stract at  15  cents  per  folio,  and  not  to 
the  regular  fees  for  searches.  Marvin 
V.  U.  S.  (C.  C.  1890)  44  Fed.  405. 

For  searching  for  petitions  in  bank- 
ruptcy the  clerk  was  allowed  15  cents 
for  each  name  searched  against,  the 
compensation  not  being  provided  for  in 
this  section.  In  re  Vermeule  (D.  C. 
1878)  Fed.  Cas.  No.  16,916. 

38.  Fees     for     handling     money.— A 

clerk  who  receives,  keeps,  and  pays  out 
money  under  a  judgment  is  entitled  to 
a  commission  of  1  per  cent,  on  the 
amount  so  received.  Fagan  v.  CuUen 
(C.  C.  1886)  28  Fed.  843;  Blake  v. 
Hawkins  (C.  C.  1883)  19  Fed.  204. 
He  is  entitled  to  such  commission  on 
moneys  collected  by  the  marshal  upon 
executions.  Fagan  v.  Cullen  (C.  C. 
1886)  28  Fed.  843.  And  on  money 
received  by  a.  master  in  chancery  in 
payment  of  property  sold  upon  the 
foreclosure  of  a  mortgage,  which  mon- 
ey should,  in  accordance  with  section 
1644,  post,  be  deposited  with  a  desig- 
nated depositary  of  the  United  States. 
Thomas  v.  Chicago  &  C,  S.  R.  Co.  (C. 
C.  1889)  37  Fed.  548,  549. 

Where  money  is  paid  to  him  under  a 
judgment  of  the  court,  he  receives  it, 
not  as  the  agent  of  either  party,  but  as 
the  agent  of  the  law,  and  is  entitled  to 
his  commission  therefor.  Blake  v. 
Hawkins  (C.  C.  1883)  19  Fed.  204,  205. 
In  suits  brought  to  enforce  forfeitures 
he  is  entitled  to  tax  1  per  cent,  on  the 
proceeds,  notwithstanding  the  repeal  by 
section  5796,  post,  in  relation  to  pay- 
ments of  commissions,  etc.,  to  federal 
officers.  U.  S.  v.  One  Horse  (D.  C. 
1874)  Fed.  Cas.  No.  15.932. 

Money  must  be  actually  received, 
kept,  and  paid  out,  to  entitle  the  clerk 
to  the  one  per  cent,  commission.  In 
re  Goodrich  (C.  C.  1878)  Fed.  Cas.  No. 
5,541.  It  must  be  paid  into  the  court's 
registry,  or  pass  through  his  hands. 
Ex  parte  PUtt  (C.  C.  1853)  Fed,  Cas. 
No.  11,228.  Either  actually  or  con- 
structively. Leech  v.  Kay  (C.  C.  1880) 
4  Fed.  72.  He  is  not  entitled  to  such 
commission  on  moneys  which,  although 
ordered  to  be,  are  not  in  fact,  paid 
into  his  hands.  In  re  Goodrich  (C.  C. 
1878)  Fed.  Cas.  No.  5,541.  It  follows 
that  he  is  not  entitled  to  commissions 
on  funds  paid  into  the  hands  of  court 
commissioners  and  disbursed  by  them, 
without  at  any  time  being  in  the  cus- 
tody or  under  his  control.  S.  Morgan 
Smith  Co.  V.  Rockingham  Power  Co. 
(C.  C.  1909)  173  Fed.  923.  Nor  to  a 
commission  on  money  collected  by  an 

(2255) 


§  1383 


THE  JUDICIARY 


(Tit.  13 


ancillary  receiver,  and  by  order  of  the 
court  paid  over  to  the  home  receiver  in 
another  jurisdiction,  and  never  paid  in- 
to the  registry  of  the  court  Johnson 
V.  Southern  Building  &  Loan  Ass'n  (C. 
C.  1899)  95  Fed.  922.  Nor  to  a  com- 
mission on  the  proceeds  of  mortgaged 
property  sold  under  a  foreclosure  de- 
cree, which  by  order  of  the  court  is 
paid  by  the  master  making  the  sale  di- 
rectly to  the  mortgagee.  Michigan 
Cent  R.  Co.  v.  Harsha  (1904)  134 
Fed.  217,  67  C.  C.  A.  145.  Nor  to  a 
commission  fund  paid  by  a  master  into 
a  United  States  depository,  pursuant 
to  an  order  of  the  court,  and  subject  to 
be  withdrawn  on  its  order,  and  neither 
actually  nor  constructively  in  his  keep- 
ing. Michigan  Cent.  R.  Co.  v.  Harsha 
(1904)  134  Fed.  217,  67  C.  C.  A.  145. 
Nor  to  a  commission  on  the  amount  of 
the  accepted  bid  in  a  foreclosure  sale 
conducted  by  a  special  master,  who, 
under  direction  of  the  decree,  himself 
pays  the  proceeds  to  the  mortgagee. 
Northwestern  Mut  Life  Ins.  Co.  v. 
Quinn  (C.  C.  1895)  69  Fed.  462.  Nor 
is  he  entitled  to  a  commission  where  a 
decree  ordering  the  sale  of  mortgaged 
railroad  property  requires  the  payment 
of  earnest  money  into  court  to  be  re- 
turned in  case  the  same  is  not  con- 
firmed, and  afterwards,  by  consent  of 
the  parties,  the  decree  is  modified  so 
as  to  allow  a  certified  bank  check  to  be 
given  instead  of  cash,  and  requiring  the 
commissioner  to  deposit  the  same  with 
a  trust  company.  Easton  v.  Houston 
&  T.  C.  Ry.  Co.  (C.  C.  1891)  44  Fed. 
718. 

The  fact  that  by  agreement  between 
the  parties  money  paid  on  stipulation 
in  a  prize  case  was  paid  into  the  regis- 
try of  the  court  instead  of  being  depos- 
ited as  provided  by  statute  did  not  en- 
title the  clerk  to  a  commission  there- 
on. The  Adula  (D.  C.  1901)  127  Fed. 
849,  851. 

The  fee  of  1  per  cent  for  handling 
money,  does  not  deprive  the  clerk  of 
fees  to  which  he  would  have  been  en- 
titled if  the  money  had  been  kept  and 
disbursed  by  another  officer.  U.  S.  v. 
Kurtz  (1896)  17  Sup.  Ct  15,  16,  164 
U.  S.  49,  41  L.  Ed.  346. 

A  clerk  is  deemed  to  have  authority 
to  receive  money  paid  into  court  by  a 
private  suitor  in  a  pending  cause  with 
the  court's  sanction,  in  view  of  this 
section  when  read  in  connection  with 
section  1326,  ante,  and  sections  1644, 
1645,  10267,  and  10268,  post  Howard 
V.  U.  S.  (1902)  22  Sup.  Ct  543,  547, 
184  U.  S.  676,  46  L.  Ed.  754. 

A  clerk  of  a  circuit  court  is  not  en- 
titled to  a  commission,  under  this  sec- 
tion, on  moneys  of  a  receivership,  de- 
posited and  paid  out  directly  by  the  re- 
ceiver under  orders  of  the  court,  which 
never  came  into  the  possession  of  the 
clerk,  and  for  which  he  was  not  re- 
sponsible. Farmers*  Loan  &  Trust  Co. 
V.  Dart  (1898)  91  Fed.  451,  33  O.  C. 
A.  572. 
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Railroad  bonds  deposited  in  a  Circait 
Court  as  collateral  security  by  its  or- 
der, and  kept  in  a  bank  vault  to  which 
the  clerk  kept  the  key,  are  not  "mon- 
ey,'* and  the  clerk  is  not  entitled  to  a 
commission  thereon,  when  by  order  of 
the  court  he  takes  them  from  the  bank 
and  surrenders  them  to  the  depositor; 
nor  is  there  any  authority  outside  of 
the  statute  for  the  allowance  of  such  a 
commission.  Michigan  Cent  R.  Co.  ▼. 
Harsha  (1904)  134  Fed.  217,  67  C.  a 
A.  145. 

An  assignee  in  bankruptcy  sold  real 
estate  coming  into  his  hands,  and  sub- 
sequently filed  a  bill  in  equity  in  the 
circuit  court  to  settle  conflicting  claims 
to  the  property.  Held,  that  there  was 
no  statute  requiring  him  to  pay  the 
proceeds  of  sale  into  the  registry  of 
the  court,  and  that,  as  there  was  no  or- 
der of  court  requiring  him  in  this  case 
to  do  so,  the  clerk  could  not  charge 
commissions  on  the  fund.  Leech  ▼. 
Kay  (C.  C,  1880)  4  Fed.  72. 

The  rule  of  the  federal  court  requir- 
ing a  party  redeeming  real  estate, 
which  has  been  sold  under  a  foreclo- 
sure decree,  to  pay  1  per  cent  com- 
missions to  the  clerk,  on  the  amount 
paid  into  court  for  the  redemption  of 
the  property,  is  in  addition  to  the 
amount,  with  the  prescribed  interest 
thereon,  going  to  the  purchaser  in  ac- 
cordance with  this  section,  and  is  not 
in  derogation  of  the  right  of  redemp- 
tion given  by  the  state  law.  Blair  v. 
Chicago  &  P.  R.  Co.  (C.  C.  1882)  12 
Fed.  750,  751. 

After  the  execution  of  a  decree  in 
foreclosure  requiring  the  master  con- 
ducting the  sale  to  personally  pay  the 
proceeds  to  the  mortgagee,  the  derk 
could  not  obtain  a  modification  thereof, 
allowing  him  a  commission,  or  obtain 
a  commission  on  the  ground  that  the 
decree  kept  him  from  receiving  and 
paying  out  the  fund,  but  constructively 
placed  the  same  in  his  hands.  North- 
western Mut  Life  Ins.  Co.  y.  Quinn 
(C.  C.  1895)  69  Fed.  462. 

Where  a  vessel  was  libeled  for  sal- 
vage, but  the  warrant  of  arrest  re- 
mained in  the  clerk's  office,  and  was 
never  given  to  the  marshal,  and  the 
parties  stipulated  that  the  vessel 
should  remain  in  her  owner's  posses- 
sion, and  the  bond  was  neither  taken 
in  the  marshal's  name,  nor  delivered  to 
him,  and  after  a  decree  for  salvage, 
the  claim  was  paid  without  sale,  no 
money  passing  through  the  marshal's 
hands,  the  clerk  was  not  entitled  to  the 
commission  allowed  by  this  section  for 
the  receipt  and  disbursement  of  money. 
Smith  V.  The  Morgan  City  (D.  a 
1889)  39  Fed.  572.  573. 

See  Bronsted  v.  The  Advance  (D.  G. 
1894)  60  Fed.  422,  holding  that  the 
clerk  of  the  district  court  is  entitled  to 
an  allowance  for  services  rendered  ia 
the  transfer  by  him  of  a  large  fund 
from  the  depository  of  court  to  a  trust 
company,  imposing  additional  cares,  re- 
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sponsxbilities,  and  duties.  And  see 
Kitchen  v.  Woodfin  (C.  C.  1877)  Fed. 
Cas.  No.  7,855,  holding  that  in  the  fed- 
eral courts  in  North  Carolina,  the 
clerk's  commissions  on  money  received 
and  paid  out  are  part  of  the  taxable 
costs. 

39. "Order  of  court."— A  judg- 
ment is  an  "order  of  court,"  within 
this  provision.  Blake  v.  Hawkins  (G. 
C.  1883)  19  Fed.  204. 

40.  Mileage.— The  clertt  of  the  dis- 
trict court  for  the  eastern  division  of 
Arkansas  held  entitled  to  mileage  for 
attending  court  at  Tezarkana.  Good- 
rich V.  U.  S.  (D.  C.  1890)  42  Fed.  392, 
395. 

41.  Fees  for  attendance.— The  provi- 
so relative  to  compensation  for  attend- 
ance of  court  officers,  in  Act  Aug.  4, 
1886  (24  Stat.  253),  was  repealed  by 
the  proviso  covering  the  same  subject 
matter  in  Act  March  3,  1887,  post,  § 
1888,  and  since  the  passage  of  the  lat- 
ter act  it  is  not  necessary  that  busi- 
ness be  transacted  in  court  to  entitle 
the  clerk  to  his  per  diem;  but  it  is 
sufficient  if  the  court  be  opened  for 
business  by  the  judge.  Erwin  v.  U.  S. 
(D.  0.  1889)  37  Fed.  470,  478.  2  L.  R. 
A.  229;  Jones  v.  U.  S.  (1885)  21  Ot.  01. 
1.  Though  there  be  no  transaction  of 
business  by  the  court  Goodrich  v.  U. 
S.  (O.  O.  1888)  35  Fed,  193;  Butier  v. 
Same  (D.  O.  1898)  87  Fed.  665,  658. 
Though  the  clerk  perform  no  duty,  ex- 
cept to  record  the  facts  of  the  opening 
and  the  adjournment  Bill  v.  U.  S. 
(1888)  23  Ct  CI.  142.  And  though 
judge  is  not  present  in  person,  and  in 
obedience  to  his  written  order,  the 
court  is  adjourned  by  the  marshal  or 
clerk,  the  journal  being  first  opened, 
and  the  other  officers  being  present 
XJ.  S.  V.  Pitman  (1893)  13  Sup.  Ot 
425,  147  U.  S.  669,  37  L.  Ed.  324,  af- 
firming (D.  O.  1891)  45  Fed.  159;  U. 
S.  V.  Finnell  (1902)  22  Sup.  Ot  633. 
635, 185  U.  S.  236,  46  L.  Ed.  890.  The 
clerk  is  entitled  to  attendance  fees  for 
days  between  regular  terms  on  which 
he  is  required  to  attend,  and  does  at- 
tend, on  the  transaction  of  business  by 
the  judge.  Butler  v.  U.  S.  (D.  O.  1898) 
87  Fed.  655.  If  a  per  diem  can  be  al- 
lowed him  in  equity  and  admiralty  cases 
when  a  judge  is  not  present,  it  should 
likewise  be  allowed  in  a  bankruptcy 
court  Owen  v.  U.  S.  (1906)  41  Ct.  01. 
69.  He  is  entitled  to  the  per  diem  com- 
pensation for  days  on  which  he  refers  to 
the  referee  in  bankruptcy  voluntary  pe- 
titions in  bankruptcy  filed  during  the 
absence  of  the  judge  from  the  district, 
though  without  written  orders  to  open 
the  court  for  that  or  any  other  purpose. 
U.  S.  V.  Marvin  (1909)  29  Sup.  Ct  297. 
298,  212  U.  S.  275,  53  L.  Ed.  510.  R. 
S.  §  583,  which  provides  that  whenever 
the  judge  is  not  present  at  the  '^com- 
mencement  of  any  regular,  adjourned, 
or  special  term,"  the  court  may  be  ad- 
journed on  his  written  order,  applies  to 
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sessions  of  court  held  after  an  adjourn- 
ment for  several  days  by  order  of  the 
judge,  and  the  clerk  is  entitled  to  his 
per  diem  for  attending  court  on  a  day 
when  it  is  so  adjourned.  Pitman  v.  U. 
S.  (D.  O.  1891)  45  Fed.  159,  affirmed 
(1893)  13  Sup.  Ct  425,  147  U.  S.  669, 
37  L.  Ed.  324.  He  is  entiUed  to 
charge  a  per  diem  fee  for  attendance  on 
court  by  one  of  his  deputies.  U.  S.  v. 
King  (1893)  13  Sup.  Ct  439,  440,  147 
U.  S.  676,  37  L.  Ed.  328.  Even  though 
he  has  received  a  per  diem  for  his  per- 
sonal attendance  the  same  day  at  a  ses- 
sion of  the  court  at  another  place.  Er- 
win V.  U.  S.  (I).  O.  1889)  37  Fed.  470, 
2  L.  R.  A.  229.  He  is  entitled  to  com- 
pensation for  revising  the  jury  box  at 
the  rate  of  $5  per  day  for  a  period  not 
exceeding  three  days  for  a  term  of  the 
court  Erwin  v.  U.  S.  (D.  O.  1889)  37 
I<*ed.  470,  2  L.  R.  A.  229.  But  is  not 
entitled  to  fees  for  attendance  on  a  dis- 
trict court  with  the  jury  commissioner 
in  drawing  -  jurors.  U.  S.  v.  Payne 
(1893)  13  Sup.  Ct.  442,  443,  147  U.  S. 
687,  37  L.  Ed.  332. 

When  both  circuit  and  district  courts 
are  in  session  on  the  same  days,  the 
clerk  may  charge  his  per  diem  in  either, 
and  the  department  has  no  discretion 
to  transfer  his  charges  to  the  account 
of  the  other  court,  to  lessen  the  whole 
amount  due  him  by  force  of  the  rule  as 
to  the  maximum  of  allowance.  Good- 
rich v.  U.  S.  (0.  C.  1888)  35  Fed.  193; 
Clough  V.  U.  S.  (0.  O.  1893)  55  Fed. 
921. 

A  clerk  who  is  also  a  commissioner 
may  charge  a  per  diem  for  his  attend- 
ance at  court,  and  a  per  diem  for  hear- 
ing a  cause  as  commissioner  on  the 
same  day.  U.  S.  v.  McCandless  (1893) 
13  Sup.  Ct.  465,  466,  147  U.  S.  692,  37 
L.  Ed.  334;  Oooilrich  v.  TJ.  S.  (D.  O. 
1890)  42  Fed.  392,  following  Erwin  v. 
Same  (D.  0. 1889)  37  Fed.  470. 

The  district  court  has  jurisdiction  of 
a  petition  by  the  clerk  of  the  circiut 
court  for  compensation  for  attendance 
thereon.  Pleasants  v.  U.  S.  (D.  O. 
1888)  35  Fed.  270,  271. 

Decision  under  formpr  law,  see  Mar- 
vin V.  U.  S.  (0.  0. 1890)  44  Fed.  405. 

42.  Books  open  to  Inspectiond— A  cor- 
poration engaged  in  examining  titles 
and  certifying  thereto  may,  so  far  as 
necessary  to  assist  in  the  examination 
of  a  title  for  which  it  is  employed,  in- 
spect and  examine  the  indices  and  cross 
indices  of  the  judgment  records  prepar- 
ed by  the  clerks  of  United  States 
courts,  within  section  1607,  post,  so 
long  as  it  does  not  interfere  with  the 
clerk  or  his  assistants  in  the  discharge 
of  their  duties,  or  with  the  equal  rights 
of  other  persons  to  make  such  inspec- 
tion and  examination.  Bell  v.  Oommon- 
wealtb  Title  Ins.  &  Trust  Co.  (1903) 
23  S.  Ct.  569,  189  U.  S.  131,  47  L.  Ed. 
741,  affirming  decree  (1901)  110  Fed. 
828,  49  O.  O.  A.  208. 

A  citizen  of  the  United  States  has  not 
an  unlimited  right  to  inspect  all  the 
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records  belonging  to  the  federal  courts, 
but  only  the  books  containing  docket 
or  minute  entries  of  judgments  or  de- 
crees. In  re  Cincinnati  Enquirer  (0. 
C.  1879)  Fed.  Cas.  No.  2,719. 

The  right  to  inspect  and  examine  all 
the  records  and  papers  belonging  to  the 
court  exists  only  as  allowed  by  statute 
or  rule  of  court.  In  re  McLean  (O.  O. 
1879j  Fed.  Cas.  No.  8,877. 

A  corporation  has  the  same  right  to 
inspect  the  court  records  under  this 
section  as  has  a  private  individual.  In 
re  Chambers  (O.  C.  1891)  44  Fed.  786. 

A  user  of  machines  claimed  to  in- 
fringe a  patent  has  such  an  interest  in 
the  subject-matter  of  a  suit  between 
other  parties  in  which  the  validity  of 
such  patent  is  in  issue  as  entitles  him, 
on  proper  application,  to  inspect  and  to 
have  a  copy  of  the  record  in  such  suit, 
including  the  evidence  on  file;  and  the 
parties  will  not  be  permitted  by  a  col- 
lusive stipulation,  made  on  a  settlement 
and  dismissal  of  the  suit,  to  withdraw 
the  evidence  from  the  record  for  the 
purpose  of  defeating  such  right  of  in- 
spection. Sloan  Filter  Co.  v.  El  Paso 
Reduction  Co.  (O.  C.  1902)  117  Fed. 
504. 

The  contents  of  a  public  record  ofiice 
are  always  at  the  service  of  a  person 
desiring  to  examine  the  same,  on  due 
application  to  the  official  in  charge. 
Miller  v.  Moise  (C.  C.  1909)  168  Fed. 
940. 

43.  Expenses,  disbursements,  and 
compensation  not  specifically  provided 
for.— This  section  is  not  exclusive,  and 
does  not  forbid  the  taxation  of  actual 
disbursements  necessarily  incurred  in 
the  trial  of  an  action.  Therefore,  as 
the  item  of  interest  in  the  tax  bill  of 
costs  from  the  date  of  the  verdict  is 
within  the  equity  of  R.  S.  §  996,  it  is 
taxable  to  items  for  service  <)f  sum- 
mons, and  copy  of  coroner's  record  may 
be  allowed,  but  the  item  for  stenogra- 
pher's charges  was  properly  disallowed, 
no  order  of  court  therefor  having  been 
made,  or  consent  given  to  its  taxation. 
Gunther  v.  Liverpool,  L.  &  G.  Ins.  Co. 
(C.  C.  1882)  10  Fed.  830.  For  binding 
or  express  charge  the  clerk  may  tax  the 
reasonable  actual  cost  to  him.  Ca ven- 
der V.  Cavender  (C.  C.  1882)  10  Fed. 
828.  Where  a  statute  is  silent  as  to 
compensation,  if  additional  labor  is  im- 
posed upon  a  clerk  of  a  United  States 
court,  not  in  the  line  of  the  duties  or- 
dinarily appertaining  to  such  an  office, 
and  if  contemporaneous  construction  of 
the  statute  by  the  attorney  general, 
and  analogous  provisions  of  other  stat- 
utes subsequently  passed,  indicate  an 
intention  to  pay  for  such  services,  the 
officer  is  entitled  to  compensation.  Er- 
win  V.  U.  S.  (D.  C.  1889)  37  Fed.  470, 
2  L.  R.  A.  229. 

A  calendar  fee  of  one  dollar  paid  to 
the  clerk  on  delivering  a  note  of  issue 
on  an  appeal  in  admiralty  is  taxable. 
The  Alice  Tainter  (O.  O.  1877)  Fed. 
Cas.  No.  196. 
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The  clerk  is  entitled  to  compensa- 
tion for  services  rendered  in  procuring 
the  names  of  persons  to  serve  as  ju- 
rors, and  in  drawing  the  juries  for  the 
terms  of  court  in  the  district.  Van 
Duzee  v.  IT.  S.  (D.  C.  1891)  48  Fed. 
643,  648,  affirmed  (1892)  52  Fed.  930. 
3  C.  C.  A.  361. 

Where  a  deputy  clerk  acts  with  the 
jury  commissioner  in  drawing  juries 
while  the  court  is  not  in  session,  he  is 
entitled  to  the  same  compensation  al- 
lowed the  jury  commissioner  for  like 
services,  where  such  compensation  is 
shown  to  be  a  reasonable  charge  for 
the  work  performed.  Goodrich  v.  U.  S. 
(D.  C.  1890)  42  Fed.  392,  394. 

There  is  no  statutory  provision  which 
authorizes  the  clerk  of  a  circuit  or 
district  court  to  charge  a  fee  for  print- 
ing the  record  in  a  case  for  the  Circuit 
Court  of  Appeals,  in  addition  to  the 
cost  of  printing,  although  by  the  fee 
bill  adopted  by  the  latter  court  under 
statutory  authority  its  own  clerk  is  en- 
titled to  such  fee,  and  is  also  required 
by  the  rules  to  accept  any  portion  of 
the  record  of  proper  size  and  type 
which  may  have  been  printed  by  any 
other  court  Where  the  clerk  of  a  cir- 
cuit court  undertakes  to  have  the  rec- 
ord in  a  case  printed  for  use  in  the 
Circuit  Court  of  Appeals,  as  permitted 
by  the  rules  of  that  court,  he  is  enti- 
tled to  charge  only  the  reasonable  cost 
of  such  printing;  and  where,  owing  to 
his  misconception  of  the  time  within 
which  the  printing  was  required  to  be 
done,  without  consulting  the  parties,  he 
had  the  work  hastened  at  an  increased 
cost,  when  it  was  in  fact  unnecessary, 
he  cannot  tax  such  increased  cost 
Thornton  v.  Insurance  Co.  (C.  0. 1903) 
125  Fed.  250. 

Expenses  paid  for  cartage  of  court 
dockets,  files,  and  minute  books  cannot 
be  allowed  to  the  clerk,  but  the  item 
should  be  presented  to  the  attorney 
general  by  the  marshal  for  allowance 
by  him,  under  the  head  of  "Miscellane- 
ous Expenses,"  in  the  department  of 
justice.  Marvin  v.  U.  S,  (D.  C.  1902) 
114  Fed.  225. 

II.  FEES  OF  COMMISSIONER  UN- 
DER FORMER  STATUTE  GIVING 
SAME  COMPENSATION  AS  AL- 
LOWED TO  CLERKS 

44.  In  general.— As  to  fees  of  U.  S. 
commissioner,  under  former  law,  see  U. 
S.  V.  Ewing  (1891)  11  Sup.  Ct  743.  140 
U.  S.  142,  35  L.  Ed.  388;  Clough  v. 
U.  S.  (C.  C.  1891)  47  Fed.  791,  decree 
modified  U.  S.  v.  Clough  (1893)  55  Fed. 
373,  5  C.  C.  A.  140,  appeal  dismissed 
(1892)  12  Sup.  Ct  989,  145  U.  S.  658. 
36  L.  Ed.  858;  Clough  v.  U.  S.  (C.  C. 
1893)  55  Fed.  921;  Goodrich  v.  Same 
(D.  C.  1890)  42  Fed.  392;  Rand  v. 
Same  (D.  C.  1889)  38  Fed.  665;  Craw- 
ford V.  Same  (D.  C.  1889)  40  Fed. 
446;  U.  S.  V.  McDermott  (1891)  11 
Sup.  Ct  746,  140  U.  S.  151,  35  L.  Ed. 
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391,  modifc^ingr  McDermott  ▼.  U.  S.  (0. 
C.  1889)  40  Fed.  217. 

As  to  when  chief  supervisor  of  elec- 
tions, as  ex  officio  United  States  com- 
missioner, is  entitled  to  the  same  com- 
pensation as  is  allowed  to  clerks,  see 
In  re  Conrad  (O.  0.  1883)  15  Fed.  641, 
642. 

A  commissioner  is  entitled  to  the  legal 
fee  for  a  written  order  to  a  jailer  for 
the  release  of  a  prisoner  on  bail.  U. 
S.  V.  Dundy  (1896)  76  Fed.  355,  22 
C.  C.  A.  219. 

The  clause  of  section  2031,  R.  S.,  lim- 
iting the  time  of  actual  service  for 
which  a  supervisor  may  receive  com- 
pensation to  10  days  does  not  apply  to 
the  chief  supervisor,  who  is  entitled  to 
compensation  for  all  the  time  spent  in 
attendance  on  the  circuit  court  when 
sitting  for  the  purpose  of  preserving 
order  at  the  elections  in  the  circuit,  as 
provided  by  section  2011.  As  he  is  ap- 
pointed chief  supervisor  because  he  is  a 
United  States  commissioner,  and  the 
latter  receives  the  fees  of  a  clerk  for 
services  similar  to  those  rendered  by  a 
clerk,  the  fee  of  a  clerk  for  attendance 
at  court— five  dollars  per  day,  and  mile- 
age at  the  rate  of  five  cents  per  mile 
traveled— should  be  allowed  the  chief 
supervisor  for  his  attendance.  Poinier 
V.  U.  S.  (D.  C.  1889)  40  Fed.  139, 
judgment  modified  U.  S.  ▼.  Poinier 
(1891)  11  Sup.  Ct.  752,  140  U.  S.  160, 
35  L.  Ed.  395. 

45.  Fees  for  Issuing  and  entering 
writs.— Commissioners  are  entitled  to 
fees  for  issuing  mittimus  writs.  Clough 
V.  U.  S.  (C.  C.  1891)  47  Fed.  791,  de- 
cree modified  U.  S.  v.  Clough  (1893) 
55  Fed.  373,  5  C.  C.  A.  140  (following 
U.  S.  V.  Ewing  [1891]  11  Sup.  Ct.  743, 
140  U.  S.  142,  35  L.  Ed.  388,  and  Same 
V.  Barber  [1891]  11  Sup.  Ct.  751,  140 
U.  S.  177,  35  li.  Ed.  398,  and  appeal 
dismissed  [1892]  12  S.  Ct  989,  145  U. 
S.  658,  36  L.  Ed.  858).  And  for  written 
orders  of  commitment  and  discharges 
of  persons  necessarily  remaining  in  the 
custody  of  the  commissioners  overnight. 
Hey  ward  v.  U.  S.  (D.  C.  1889)  37  Fed. 
764.  And  for  temporary  warrants  for 
commitment  where  a  jailer  refuses  to 
receive  a  prisoner  without  one.  Staf- 
ford V.  U.  S.  (1890)  25  Ct.  CI.  280. 

The  provision  of  section  1696,  that  no 
writ  is  necessary  for  remanding  a  pris- 
oner from  the  court  into  custody,  ap- 
plies where  the  accused  is  in  custody 
under  a  warrant  from  the  court,  and 
not  where  he  is  arrested  on  the  first 
warrant  of  the  commissioner  to  arrest 
and  being  before  him,  and  the  commis- 
sioner is  entitled  to  a  fee  for  a  mittimus 
upon  the  first  continuance,  if  the  pris- 
oner is  to  be  held.  Marvin  v.  U.  S.  (O. 
C.  1890)  44  Fed.  405,  412,  appeal  dis- 
missed (1893)  13  Sup.  Ct.  1053,  149  U. 
S.  789,  37  L.  Ed.  961. 

A  commissioner's  bill  for  drawing 
recognizances  cannot  be  scaled  on  the 
giound  that  the  form  of  recognizance 
used  by  him  was  longer  than  necessary, 


where  such  form  has  for  a  long  time 
been  used  in  his  district,  and  thus  im- 
pliedly sanctioned  by  the  court.  Craw- 
ford V.  U.  S.  (D.  C.  1889)  40  Fed.  446. 
The  circumstance  that  two  or  more 
defendants  are  arrested  under  the  same 
warrant  does  no^  necessarily  make  it 
the  duty  of  the  commissioner  to  commit 
the  said  defendants  jointly  under  the 
same  temporary  commitment.  An  al- 
lowance for  separate  writs,  when  is- 
sued, is  deemed  proper;  and  where  the 
defendant  has  been  brought  before  a 
commissioner,  and  committed  pending 
the  hearing,  it  is  not  necessary  to  issue 
another  temporary  commitment  where 
the  hearing  is  continued,  if  the  defend- 
ant is  recommitted  to  the  custody  of  the 
same  jailer  pending  a  further  disposi- 
tion of  the  cause.  McGourin  v.  U.  S. 
(D.  C.  1900)  102  Fed.  553,  judgment 
modified  U.  S.  v.  McGourin  (1901)  106 
B'cd.  288,  45  0.  O.  A.  291. 

46.  ^—  Warrants.— A  commissioner 
is  entitled  to  a  fee  where  a  warrant 
was  issued.  McKinistry  v.  U.  S.  (C. 
O.  1888)  34  Fed.  211.  But  the  de- 
fendant was  not  arrested.  Faucett  v. 
U.  S.  (1891)  26  Ct.  CI.  154.  He  hav- 
ing left  the  state  for  another  country. 
Marvin  v.  U.  S.  (C.  C.  1890)  44  Fed. 
405.  413,  appeal  dismissed  (1893)  13 
Sup.  Ct.  1053,  149  U.  S.  789,  37  L.  Ed. 
961. 

The  commissioner  is  entitled  to  a  fee 
for  a  new  warrant  necessitated  when 
a  prisoner  is  transferred  from  state  to 
federal  custody.  Rand  v.  U.  S.  (D.  C. 
1891)  48  Fed.  357.  He  may  charge  for 
issuing  several  warrants  in  a  case  where 
there  are  several  defendants.  Goodrich 
V.  U.  S.  (D.  C.  1890)  42  Fed.  392.  Al- 
so for  warrants  of  temporary  commit- 
ment in  default  of  bail  where  a.  jailer 
refuses  to  receive  a  prisoner  without  a 
warrant.  McCaflferty  v.  U.  S.  (1890)  26 
Ct.  CI.  1.  He  may  charge  for  issuing 
several  warrants  in  a  case  where  there 
are  several  defendants.  Goodrich  v.  U. 
S.   (D.  C.  1890)  42  Fed.  392. 

When  an  examination  before  a  com- 
missioner is  adjourned  from  day  to  day, 
the  marshal  is  authorized  by  the  orig- 
inal warrant  of  arrest  to  retain  the  de- 
fendant in  custody.  For  that  purpose 
no  additional  warrant  is  required,  and 
none  can  be  charged  for.  Davies  v.  U. 
S.  (1888)  23  Ct  CI.  468. 

Where  original  warrants  are  issued 
for  persons  charged  with  committing 
the  same  offense,  who  apparently  might 
have  been  joined  in  one  warrant,  it  will 
be  held,  in  the  absence  of  explanation, 
that  the  item  for  duplicate  warrants  is 
an  overcharge.  Churchill  v.  U.  S. 
(1889)  25  Ct.  CI.  1. 

A  commissioner  is  not  entitled  to 
fees  for  temporary  warrants,  unless  a 
jailer  refuses  to  receive  the  prisoner. 
Faucett  v.  U.  S.  (1891)  26  Ct.  CI.  154. 

Section  1674,  post,  clothes  the  com- 
missioner in  each  state  with  the  gen- 
eral  powers    and    authority    given    to 
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committing  magistrates  thereof;  and, 
as  committing  magistrates  in  Illinois 
are  by  Rev.  St  111.  c  38,  H  356,  358, 
367,  not  only  authorized  but  required  to 
issue  warrants  for  the  commitment  to 
jail  of  persons  charged  with  crime  pend- 
ing adjournments  of  the  examination, 
in  default  of  bail,  the  circuit  court  com- 
missioner in  that  state  has  the  st^me 
power,  and  is  entitled  to  $1  fee  for 
such  a  warrant  Hoyne  ▼.  U.  S.  (D.  C. 
1889)  38  Fed.  542,  554. 

The  United  States  court  for  the  In- 
dian Territory  is  not  invested  with  au- 
thority to  appoint  commissioners;  and 
hence  the  accounts  of  commissioners 
thereby  appointed,  for  issuing  writs  for 
the  arrest  of  persons  charged  with  of- 
fenses, are  inadmissible.  (1889)  19 
Op.  Atty.  Gen.  443. 

47.  -«-  Summons     or    subpoena^-A 

commissioner  is  entitled  to  a  fee  of  25 
cents  for  issuing  a  summons.  McKin- 
istry  V.  U.  S.  (C.  C.  1888)  34  Fed.  211, 
214.  He  may  charge  for  issuing  two 
subpoenas  in  the  same  case,  where  the 
witnesses  reside  in  opposite  directions, 
and  have  to  be  subpoenaed  by  different 
officers.  Goodrich  v.  U.  S.  (D.  C.  1890) 
42  Fed.  392,  following  Jones  v.  U.  S. 
(D.  C.  1889)  39  Fed.  410.  But  when 
a  case  is  adjourned  from  day  to  day,  a 
witness  is  bound  by  the  original  sub- 
poena to  remain  in  attendance,  and  the 
commissioner  cannot  charge  for  addi- 
tional subpoenas.  Davies  ▼•  U.  S. 
(1888)  23  Ct  a.  468. 

48.  Fees  for  filing  and  entering  pa- 
pers.—A  commissioner  is  entitled  to  a 
fee  of  10  cents  for  filing  a  warrant,  and 
10  cents  for  filing  summons  when  re- 
turned. McKinistry  v.  U.  S.  (C.  C. 
1888)  34  Fed.  211.  Even  in  cases 
where 'the  accused  is  already  in  custody 
under  process  from  the  state  court 
U.  S.  V.  Rand  (1892)  53  Fed.  348,  3  C. 
C.  A.  556;  McKinistry  v.  U.  S.  (O.  C. 
1888)  34  Fed.  211;  Strong  v.  Same  (D. 
G.  1888)  Id.  17.  He  is  entitled  to  the 
same  fee  for  filing  a  complaint  drawn 
by  him.  U.  S.  v.  Barber  (1891)  11 
Sup.  Ct  749,  750,  140  U.  S.  164,  35 
L.  Ed.  396.  And  for  filing  complaints 
and  warrants  for  commitments  from 
day  to  day.  Rand  v.  U.  S.  (D.  C.  1891) 
48  Fed.  367,  359.  For  fiUng  order  ap- 
proving his  account  Marvin  v.  U.  S. 
(C.  C.  1890)  44  Fed.  405.  For  fiUng 
affidavits  upon  which  warrants  are  is- 
sued, where  such  affidavits  are,  by  the 
laws  of  the  state,  necessary  to  the  is- 
suance of  the  warrants.  In  re  Gourdin 
(D.  O.  1891)  45  Fed.  842.  For  filing 
process.  Clough  v.  U.  S.  (0.  C.  1893) 
55  Fed.  921,  following  U.  S.  v.  Barber 
(1891)  11  Sup.  Ct  751,  140  U.  S.  177, 
35  L.  Ed.  398,  and  Same  v.  Ewing 
(1891)  11  Sup.  Ct  743,  140  U.  S.  142, 
35  L.  Ed.  388.  And  for  filing  copies  of 
affidavits  taken  before  other  commis- 
sioners in  the  district,  and  which  have 
been  attached  to  warrants  and  returned 
before   such  commissioner.     McGourin 
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judgment  modified  U.  S.  v.  McGourin 
(1901)  106  Fed.  288,  45  C.  C.  A.  29L 
Where  he  takes  depositions  of  witness- 
es at  an  examination,  all  the  depositions 
attached  together  are  a  single  paper, 
for  which  a  single  filing  fee  is  allowed. 
U.  S.  ▼.  Barber  (1891)  11  «up.  Ct  749, 
751,  140  U.  S.  164,  35  L.  Ed.  396. 

The  commissioner  is  not  entitled  to 
fees  for  filing  in  his  office  final  bail 
bonds.  Stafford  v.  U.  S.  (1890)  25  Ct 
CI.  280.  A  commissioner,  though  en- 
titled to  compensation  for  drawing  bail 
bonds  at  the  rate  of  15  cents  for  each 
folio,  not  entitled  to  a  fee  for  filing  such 
bonds;  section  1014,  R  S.,  section  1674, 
post,  requiring  the  bonds  to  be  return- 
ed to  the  court  before  which  the  accus- 
ed is  bound  over  to  appear.  McKinistry 
▼.  U.  S.  (C.  C.  1888)  34  Fed.  211. 

A  commissioner  before  whom  the  re- 
turn of  a  warrant  is  made  has  no  aa- 
thority  to  detach  the  copy  and  charge  a 
separate  fee  for  filing  the  same.  U.  S. 
▼.  McGourin  (1901)  106  Fed.  288,  45 
C.  C.  A.  291,  modifying  judgment  Mc- 
Gourin V.  U.  S.  (D.  C.  1900)  102  Fed. 
553. 

Where  in  admiralty  for  seamen's  wag- 
es, there  were  four  seamen  whose  cause 
of  complaint  was  the  same,  they  should 
be  joined  as  complainants,  and  the  com- 
missioner is  entitled  to  charge  for  filing 
but  one  summons  on  the  master  and  but 
one  certificate  that  admiralty  process 
should  issue,  though  in  fact  he  issued 
four  summonses  and  four  certificates. 
Kelly  ▼.  The  Topsy  (C.  C.  1891)  45 
Fed.  486,  488. 

49.  Fees  for  taking  acknowledgments. 
—See  note  under  §  1451,  post 

A  commissioner  is  not  entitled  to  a 
fee  for  taking  an  acknowledgment  to  a 
baU  bond.  Strong  t.  U.  S.  (1888)  34 
Fed.  17. 

The  taking  of  the  acknowledgments 
of  the  accused  and  his  sureties  for  his 
recognizance  is  a  single  act,  for  which 
only  one  fee  can  be  charged.  U.  S.  t. 
Ewing  (1891)  11  Sup.  Ct  743.  744, 
140  U.  S.  142.  35  L.  Ed.  388. 

50.  Deposition  feea^-See  note  under 
S  1451,  post 

This  section  and  R.  S.  S  847,  pre- 
scribed the  compensation  for  taking 
depositions.  Strong  y.  U.  S.  (D.  C 
1888)  34  Fed.  17,  19. 

Fees  taxable  for  taking  depositions 
on  interrogatories  when  not  taken  by 
a  United  States  commissioner  are  not 
governed  by  the  state  statute,  but  may 
be  taxed  at  20  cents  per  folio  by  anal- 
ogy with  those  allowed  the  clerk  under 
this  section.  U.  S.  v.  Venable  Const 
Co.  (C.  C.  1904)  158  Fed.  833,  835. 

51.  Fees  for  "entering,"  "drawing," 
or    "making"— Entries    In    generals— A 

commissioner  of  a  circuit  court  was  an 
officer  of  such  court,  and  subject  to  its 
rules  prescribing  his  administratiye  da- 
ties,  the  manner  of  keeping  his  rec- 
ords, etc,  and  he  ia  entitled  to  hia  atat* 
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utory  fees  for  making  the  entries  in 
his  docket  in  criminal  cases  required 
by  such  rules.  U.  S.  ▼.  McGourin 
(1901)  106  Fed.  288,  45  C.  O.  A.  291. 
The  words  "any  other  service"  means 
''service"  required  of  commissioners  by 
law  or  by  order  of  court,  and  such  re- 
quirements not  extending  to  the  entry 
on  their  dockets  of  any  of  the  items 
specifically  mentioned  in  paragraph  8 
of  this  section,  they  were  not  entitled 
to  .compensation  for  such  entries.  Mc- 
Kinistry  v.  U.  S.  (O.  O.  1888)  34  Fed. 
211,  215. 

52.  ^—  Returns.— Commissioners  are 
entitled  to  fees  for  the  return  of  pro- 
ceedings to  court.  Rand  v.  U.  S.  (D. 
C.  1891)  48  Fed.  357.  They  are  enti- 
tled to  the  same  fees  for  entering  re- 
turns of  warrants  and  other  process. 
Clough  v.  U.  S.  (O.  C.  1891)  47  Fed. 
791,  decree  modified  U.  S.  v.  Glough 
(1893)  55  Fed.  373,  5  C.  O.  A.  140 
(foUowing  U.  S.  V.  Ewing  [1891]  11 
Sup.  Ct  743,  140  U.  S.  142,  35  L.  Ed. 
388,  and  Same  v.  Barber  [1891]  11 
Sup.  Ot.  751,  140  U.  S.  177,  35  L.  Ed. 
898,  and  appeal  dismissed  [1892]  12  S. 
Ot  989,  145  U.  S.  658,  36  L.  Ed.  858) : 
HaUett  V.  U.  S.  (O.  O.  1894)  63  Fed. 
817;  Crawford  v.  U.  S.  (D.  C.  1889) 
40  Fed.  446;  Goodrich  v.  U.  S.  (D.  0. 
1890)  42  Fed.  392.  See  McDermott  v. 
U.  S.  (C.  C.  1889)  40  Fed.  217,  220 
(modified  [1891]  11  Sup.  Ct  746,  140 
U.  S.  151,  35  L.  Ed.  391).  As  are  al- 
lowed to  clerks  for  Uke  services  even 
in  cases  where  the  accused  is  already 
in  custody  under  process  from  the 
state  court  U.  S.  v.  Rand  (1892)  53 
Fed.  348,  3  C.  C.  A.  556.  Such  re- 
turns being  necessary  in  order  to  as- 
certain what  the  deputy  mashals  have 
done,  and  what  fees  they  have  earned. 
In  re  Gourdin  (D.  C.  1891)  45  Fed. 
842. 

If  a  warrant  of  arrest  is  returned  by 
the  marshal  as  "Not  found,"  this  is 
such  a  return  as  should  be  entered  by 
the  commissioner,  and  is  a  proper 
claim  against  the  government  Mc- 
(Jourin  v.  U.  S.  (D.  C.  1900)  102  Fed. 
553,  judgment  modified  U.  S.  v.  MQ" 
Gourin  (1901)  106  Fed.  288,  45  G.  0. 
A.  291.  But  see  McKinistry  v.  U.  S. 
(C.  C.  1888)  34  Fed.  211,  and  Strong 
v.  Same  (D.  C.  1888)  Id.  17,  hold- 
ing that  the  entering  by  a  commission- 
er of  a  return  of  a  warrant  or  sub- 
poena issued  by  him  is  not  a  like  serv- 
ice as  performed  by  clerks  of  the  Unit- 
ed States  courts,  and  he  is  not  entitled 
to  the  compensation  (15  cents  per 
folio)  provided  for  those  officers;  the 
commissioner  not  being  required  by 
law  or  order  of  court  to  enter  such  re- 
turns, and  he  having  no  record  on 
which  to  make  such  entries.  And  Staf- 
ford V.  U.  S.  (1890)  25  Ct  CL  280, 
holding  that  the  commissioner  is  not 
entitled  to  fees  for  noting  on  his  dock- 
et a  marshal's  return  upon  process. 
Aifd  Faucett  v.  U.  S.  (1891)  26  Ct  CL 
154,  holding  that  a  commissioner  is  not 


entitled  to  fees  for  entering  returns  of 
the  marshal  on  warrants. 

When  a  warrant  and  subpoena  are  is- 
sued, and  the  warrant  is  returned  not 
executed  (nothing  being  done  with  the 
subpoena),  no  entry  about  the  subpoena 
is  required,  and  no  fee  can  be  charged 
therefor.  Davies  v.  U.  S.  (1888)  23 
Ct  CI.  468. 

Where,  in  admiralty  for  sean^en's 
wages,  there  were  four  seamen  whose 
cause  of  complaint  was  the  same,  they 
should  be  joined  as  complainants,  and 
the  commissioner  is  entitled  to  charge 
for  returning  but  one  summons  on  the 
master  and  but  one  certificate  that  ad- 
miralty process  should  issue,  though  in 
fact  he  issued  four  summonses  and 
four  certificates.  Kelly  v.  The  Topsy 
(O.  C.  1891)  45  Fed.  486,  488. 

53.  — ^  Ordersw— A  commissioner  is 
entitled  to  the  same  fees  as  a  clerk  for 
enteidng  orders  of  continuance.  Hal- 
lett  V.  U.  S.  (C.  C.  1894)  63  Fed.  817. 

United  States  commissioners  are  en- 
titled to  fees'  for  written  orders  of 
commitment  and  discharge  of  persons 
necessarily  remaining  in  the  custody  of 
the  commissioners  overnight.  Heyward 
V.  U.  S.  (D.  C.  1889)  37  Fed.  764. 
He  is  entitled  to  charge  for  continu- 
ances in  a  criminal  case,  though  the 
date  of  each  term  at  which  such  con- 
tinuances were  taken  was  not  stated. 
Marvin  v.  U.  S.  (D.  C.  1902)  114  Fed. 
225.  See  Taylor  v.  U.  S.  (C.  C.  1891) 
45  Fed.  531,  judgment  reversed  U.  S. 
V.  Taylor  (1893)  13  S.  Ct  479,  147  U. 
S.  695,  37  L.  Ed.  335;  Van  Duzee  v. 
U.  S.  (D.  C.  1894)  59  Fed.  440. 

The  statute  requires  that  only  one 
copy  of  the  commissioner's  account 
shall  be  presented,  which  is  forwarded 
to  the  treasury  department  Held,  that 
a  certified  copy  of  the  order  of  court 
approving  it  should  accompany  it,  and 
that  for  entering  the  order  of  approval 
45  cents  should  be  allowed.  Marvin  v. 
U.  S.   (C.  C.  1890)  44  Fed.  405. 

54. Drawing  papers  In  general. 

— ^A  commissioner  is  entitled  to  fees  for 
drawing  papers  in  excess  of  the  num- 
ber of  folios  deemed  necessary  by  the 
accounting  officers,  if  his  account  was 
approved  by  the  Circuit  Court  Mc- 
Cafferty  v.  U.  S.  (1890)  26  Ct  CI.  1; 
Faucett  v.  U.  S.  (1891)  26  Ct  CL  154. 
Also  for  such  paper  as  is  drawn  and 
entered  by  him  in  good  faith,  and  in 
accordance  with  the  practice  of  the 
state  within  which  he  acts,  although 
the  comptroller  of  the  treasury  may  be 
of  the  opinion  that  such  papers  may  be 
comprised  within  a  given  space,  and 
that  all  beyond  is  "unnecessary  verbi- 
age." Rand  v.  U.  S.  (D.  a  1888)  36 
Fed.  671,  673,  affirmed  (1892)  53  Fed. 
348,  3  C.  C.  A.  556.  For  drawing 
complaints.  Rand  v.  U.  S.  (D.  C. 
1889)  38  Fed.  665;  U.  S.  v.  Ewing 
(1891)  11  Sup.  Ct  743,  744,  140  U.  S. 
142,  35  L.  Ed.  388;  U.  S.  v.  McDer- 
mott (1891)  11  Sup.  Ct  746,  140  U.  S. 
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151,  35  L.  Ed.  391  (modifying  [O.  O. 
1889J  40  Fed.  217);  Crawford  v.  U.  S. 
(D.  C.  1889)  40  Fed.  446,  448;  Good- 
ricli  V.  U.  S.  (D.  C.  1800)  42  Fed.  302, 
394  (but  see  Stafford  v.  U.  S.  [1890J  25 
Ct  CI.  280;  Faucett  ▼.  U.  S.  [1891] 
26  Ct.  CI.  154;  McKinistry  v.  U.  S.  [C. 
C.  1888]  34  Fed,  211,  and  Strong  ▼. 
Same  [D.  C.  1888]  Id.  17,  holding  that 
a  United  States  commissioner  is  not 
entitled  to  a  fee  for  drawing  a  com- 
plaint in  a  criminal  prosecution).  Or 
affidavits  upon  which  warrants  are  is- 
sued, where  such  affidavits  are,  by  the 
laws  of  the  state,  necessary  to  the  is- 
suance of  the  warrants.  In  re  Gourdin 
(D.  C.  1891)  45  Fed.  842;  Ravesies  v. 
U.  S.  (1889)  24  Ct.  CI.  224.  Even  in 
cases  where  the  accused  is  already  in 
custody  under  process  from  the  state 
court.  U.  S.  V.  Rand  (1892)  53  Fed. 
348,  3  C.  C.  A.  556.  For  preparing  the 
official  oaths  of  supervisors,  dough  v. 
U.  S.  (C.  C.  1893)  55  Fed.  921,  follow- 
ing U.  S.  ▼.  McDermott  (1891)  140  U. 
S.  151,  11  S.  Ct.  746,  35  L.  Ed.  391; 
modifying  judgment  Mcl^ermott  v.  U. 
S.  (C.  C.  1889)  40  Fed.  217.  For 
drafting  recommendations  for  the  ap- 
pointment of  supervisors.  In  re  Con- 
rad (C.  C.  1883)  15  Fed.  641,  643. 
For  drafting  affidavits  of  the  super- 
visors of  election,  and  drawing  the  ju- 
rat, where  he  is  instructed  by  the  at- 
torney general  that  such  affidavits  are 
required  before  the  supervisors  will  be 
paid  for  their  services.  U.  S.  v.  Mc- 
Dermott (1891)  11  Sup.  Ct.  746,  747, 
140  U.  S.  151,  35  L.  Ed.  391.  And  for 
pay  rolls  of  witnesses.  U.  S.  v.  Barber 
(1891)  11  Sup.  Ct.  749,  750,  140  U.  S. 
164,  35  L.  Ed.  396. 

A  commissioner  is  not  entitled  to  fees 
for  drawing  affidavits  of  sureties. 
Faucett  v.  U.  S.  (1891)  26  Ct.  CI.  154; 
Stafford  v.  U.  S.  (1890)  25  Ct.  CI.  280. 
Or  for  preparing  an  affidavit  to  facili- 
tate the  discharge  of  the  duty  of  the 
district  attorney.  Ravesies  v.  U.  S. 
(1888)  23  Ct  CI.  299. 

So  far  as  special  instructions  issued 
by  a  commissioner  to  supervisors  are 
original  he  is  entitled  to  charge  15 
cents  per  folio,  but  so  far  as  they  are 
copies  he  is  entitled  only  to  the  expense 
of  printing.  U.  S.  v.  McDermott  (1891) 
11  Sup.  Ct.  746,  140  U.  S.  151,  35  L. 
Ed.  391,  modifying  McDermott  v.  U. 
S.  (C.  C.  1889)  40  Fed.  217. 

Where  the  court  below  has  allowed  a 
commissioner's  charges  in  excess  of 
ttfree  folios  for  drawing  complaints,  its 
action  will  not  be  disturbed,— the  com- 
plaints in  question  being  under  section 
4980,  post,  for  cutting  timber  on  the 
public  lands;  R.  S.  {  5440,  post,  § 
10201,  for  conspiracy;  R.  S.  §  5392, 
post,  §  10295,  for  perjury;  and  R.  S. 
§  5393,  post,  §  10296,  for  subornation 
of  perjury.  U.  S.  v.  Barber  (1891)  11 
Sup.  Ct.  751,  140  U.  S.  177,  35  L.  Ed. 
398,  reversing  Barber  v.  U.  S.  (D.  C. 
1887)  35  Fed.  886. 

Where  the   order  of  court  requires 
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commissioners  to  forward  to  the  derk 
a  transcript  of  the  proceedings  in  each 
case  examined  by  them,  they  are  en- 
titled to  be  paid  for  the  certificate  to 
copy  of  docket  entries  at  the  rate  of 
15  cents  a  folio;  and  they  are  entitled 
under  the  same  sections,  and  order  of 
court,  to  compensation  for  a  monthly 
report  in  duplicate  of  all  cases  institut- 
ed or  examined  before  them,  at  the  rate 
of  15  cents  a  folio.  McEanistry  v.  U. 
S.  (C.  C.  1888)  34  Fed.  211;  Strong 
▼.  Same  (D.  C.  1888)  Id.  17. 

Persons  arrested  upon  a  complaint 
charging  one  offense  cannot  be  held 
thereunder  if  the  examination  discloses 
a  different  offense;  and  therefore,  in 
proceedings  by  a  court  commissioner 
for  his  fees  for  drawing  them,  such 
complaints  cannot  be  objected  to  as 
too  long  because  of  charging  more  than 
one  offense.  Rand  v.  U.  S.  (D.  C. 
1891)  48  Fed.  357. 

55. Drawing  any  bondw— A  com- 
missioner is  entitled  to  fees  for  draft- 
ing bail  bonds.  Clough  v.  U.  S.  (C. 
C.  1891)  47  Fed.  791.  decree  modified 
U.  S.  V.  Clough,  55  Fed.  373,  5  C.  C. 
A.  140  (following  U.  S.  v.  Barber 
[1891]  11  Sup.  Ct  751,  140  U.  S.  177, 

35  L.  Ed.  398,  and  appeal  dismissed 
[1892]  12  S.  Ct  989,  145  U.   S.  658, 

36  L.  Ed.  858);  Goodrich  v.  U.  S. 
(D.  C.  1890)  42  Fed.  392,  394;  Mc- 
Kinistry V,  U.  S.  (C.  C.  1888)  34  Fed. 
211.  At  the  rate  of  15  cents  a  folio. 
Strong  V.  U.  S.  (D.  C.  1888)  34  Fed. 
17.  He  is  entitled  to  a  fee  for  recog- 
nizance of  record  taken  by  him,  where 
justices  of  the  peace  of  the  state  in 
which  the  federal  court  is  held  have 
power  to  take  such  recognizances. 
Marvin  v.  U.  S.  (C.  C.  1890)  44  Fed. 
405.  Where  he  conducts  a  preliminary 
examination  he  is  entitled  to  fees  for 
recognizances  of  witnesses  from  day  to 
day,  and  for  final  appearance  at  court 
Rand  v.  U.  S.  (D.  C.  1891)  48  Fed. 
357,  350.  But  he  is  not  entitied  to 
more  than  one  fee  for  each  recogni- 
zance. U.  S.  V.  Barber  (1891)  11 
Sup.  Ct  749,  750,  140  U.  S.  164,  35 
L.  Ed.  396.  Nor  is  he  entitled  to  fees 
for  both  drawing  a  bail  bond  and  tak- 
ing a  recognizance  in  the  same  case. 
Stafford  v.  U.  S.  (1890)  25  Ct  CI.  280. 
Nor  to  fees  for  more  than  one  re- 
cognizance of  all  the  witnesses  in  a 
case,  without  its  being  shown  that  they 
could  not  conveniently  be  recognized 
together.  Hallett  v.  U.  S.  (C.  C.  1894) 
63  Fed.  817;  Davies  v.  U.  S.  (1888) 
23  Ct  CI.  468;  Rand  v.  U.  S.  (D.  C. 
1891)  48  Fed.  357. 

The  length  of  recognizances  taken  by 
a  commissioner  for  the  appearance  of 
witnesses  from  day  to  day  or  for  final 
appearance  at  the  trial  must  be  left  to 
the  commissioner's  discretion  in  deter- 
mining the  amount  of  his  fees.  He  is 
entitled  to  fees  for  only  one  recogni- 
zance in  each  instance  for  all  the  wit- 
nesses to  appear  at  a  preliminary  ex- 
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amination  or  at  the  trial.  Rand  y.  U. 
S.  (D.  C.  1891)  48  Fed.  357.  359. 

A  commissioner  is  entitled  to  fees 
for  drafting  affidavits  of  sureties  in 
bail  bonds.  U.  S.  v.  Barber  (1891)  11 
Sup.  Ct  751,  140  U.  S.  177,  35  L.  Ed. 
398;  Same  v.  Ewing  (1891)  11  Sup.  Ct. 
743,  140  U.  S.  142,  35  L.  Ed.  388; 
Clough  V.  U.  S.  (C.  C.  1891)  47  Fed. 
791,  decree  modified  U.  S.  v.  Clough 
(1893)  55  Fed.  373,  5  C.  C.  A.  14U, 
and  appeal  dismissed  (1892)  12  Sup. 
Ct.  989,  145  U.  S.  658,  36  L.  Ed.  858. 

A  commissioner  is  entitled  to  fees  by 
the  folio  for  drawing  recognizances,  to 
the  full  number  of  folios  employed,  in 
the  absence  of  proof  that  these  papers 
were  unnecessarily  prolix.  Hirschbeck 
▼.  U.  S.  (D.  C.  1894)  63  Fed.  949.  And 
prolixity  is  a  question  for  the  court  to 
determine.  Zabriskie  v.  U.  S.  (1894) 
29  Ct.  CI.  188.  Two  folios  are  suf- 
ficient for  a  recognizance,  except  in  a 
limited  class  of  cases,  where  the  ac- 
counting officers  have  generally  allowed 
three  folios  because  of  certain  peculiari- 
ties in  state  practice.  Zabriskie  v.  U. 
S.  (1894)  29  Ct.  CI.  188.  A  commis- 
sioner's bill  for  drawing  recognizances 
cannot  be  scaled,  on  the  ground  that 
the  form  of  recognizance  used  by  him 
was  longer  than  necessary,  where  such 
form  has  for  a  long  time  been  used  in 
his  district,  and  thus  impliedly  sanc- 
tioned by  the  court  Crawford  ▼.  U. 
S.  (D.  C.  1889)  40  Fed.  446,  448.  He 
is  entitled  to  compensation  for  recogni- 
zances in  criminal  cases,  drawn  and 
entered  by  him  in  good  faith,  and  in 
accordance  with  the  practice  of  the 
state  within  which  he  acts,  though  the 
comptroller  of  the  treasury  may  be 
of  opinion  that  such  papers  may  be 
comprised  within  a  given  space,  and  that 
all  beyond  is  ''unnecessary  verbiai?e." 
Rand  v.  U.  8.  (D.  C.  1888)  36  Fed. 
671. 

56.  Making  any  record.^The  commis- 
sioner is  entitled  to  a  fee  for  writing 
out  the  testimony  of  witnesses  exam- 
ined by  him.  U.  S.  v.  Ewing  (1891)  11 
Sup.  Ct.  743,  744,  140  U,  S.  142,  35  L. 
Ed.  388. 

The  indexing  of  appointments  of 
supervisors  of  elections  is  proper,  and 
should  be  allowed  for  at  15  cents  per 
folio.  IT.  S.  V.  Poinier  (1891)  11  Sup. 
Ct.  752,  140  U.  S.  160,  35  L.  Ed.  395, 
reversing  Poinier  v.  U.  S.  (D.  0.  1889) 
40  Fed.  139. 

57.  —  Certificates.— ^The  commis- 
sioner is  entitled  to  charge  for  certify- 
ing to  marshal's  fees  of  jurors  and  wit- 
nesses. Clough  V.  U.  S.  (C.  C.  1893) 
55  Fed.  921.  For  certifying  to  oaths 
officially  taken  before  him.  Clough  v. 
U.  S.  (C.  C.  1893)  55  Fed.  921,  fol- 
lowing U.  S.  V.  Barber  (1891)  11  Sup. 
Ct  751,  140  U.  S.  177,  35  L.  Ed.  398, 
and  Same  v.  Ewing  (1891)  11  Sup.  Ct 
743,  140  U.  S.  142,  35  L.  Ed.  388.  For 
certificates  furnished  to  witnesses,  of 


the  amount  due  them  for  attendance 
before  him,  as  commissioner.  U.  S.  v. 
Barber  (1891)  11  Sup.  Ct  749,  140  U. 
S.  164,  35  L.  Ed.  396;  Clough  v.  U.  S. 
(C.  C.  1893)  55  Fed.  921,  For  every 
certificate  given  a  witness,  and  on 
which  he  receives  his  pay.  Strong  v. 
U.  S.  (D.  C.  1888)  34  Fed.  17,  22.  For 
indorsement  on  the  complaint,  showing 
what  action  was  taken  by  the  commit- 
ting magistrate  or  officer.  Crawford  v. 
U.  S.  (D.  C.  1889)  40  Fed.  446.  For 
the  jurats  to  oaths  on  recognizances. 
U.  S.  V.  Barber  (1891)  11  Sup.  Ct  749, 
750,  140  U.  S.  164,  35  L.  Ed.  396.  For 
certificate  to  copy  of  commissioner's  ac- 
count Marvin  v.  U.  S.  (C.  C.  1890)  44 
Fed.  405.  For  certificate  appended  to 
depositions.  U.  S.  v.  Julian  (1896)  16 
S.  Ct  801,  162  U.  S.  324,  40  L.  Ed.  984. 
For  certificate  to  report  of  the  pro- 
ceedings in  every  case  on  their  docket, 
when  required  by  order  of  court,  and 
duplicate.  Strong  v.  U.  S.  (D.  C.  1888) 
34  Fed.  17,  24;  McKinistry  v.  U.  S.  (C. 
C.  1888)  34  Fed.  211;  Strong  v.  Same 
(D.  C.  1888)  Id.  17.  But  where,  in  ad- 
miralty for  seamen's  wages,  there  were 
four  seamen  whose  cause  of  complaint 
was  the  same,  they  should  be  joined  as 
complainants,  and  the  commissioner 
was  entitled  to  charge  for  issuing  only 
one  certificate  that  admiralty  process 
should  issue,  though  in  fact  he  issued 
four  certificates.  Kelly  v.  The  Topsy, 
(C.  C.  1891)  45  Fed.  486,  488. 

Where  one  acting  as  court  commis- 
sioner had  been  instructed  to  furnish 
certificates  to  the  deputy  marshals'  and 
supervisors'  accounts,  he  was  entitled 
to  compensation  therefor.  U.  S.  v.  Mc- 
Dermott  (1891)  11  Sup.  Ct  746,  140 
U.  S.  151,  35  L.  Ed.  391;  McDermott 
v.  U.  S.  (C.  C.  1889)  40  Fed.  217. 

58. Reports^As  R.   S.   §  2026, 

requires  the  chief  supervisor  of  elec- 
tions to  file  the  oaths  of  the  special 
deputy  marshals  in  his  office,  and  the 
oaths  were  necessary  before  the  mar- 
shals could  enter  upon  their  duties,  the 
implication  that  the  chief  supervisor 
should  furnish  the  proper  form  of  oath 
does  not  seem  unwarranted,  and  he  is 
entitled  to  charge  15  cents  a  folio  there- 
for under  the  provisions  of  this  section 
relating  to  fees  for  "drawing  any  bond, 
or  making  any  record,  certificate,  return 
or  report"  In  re  Conrad  (O.  C.  1883) 
15  Fed.  641,  644. 

The  commissioners  are  entitled  to 
compensation  for  a  monthly  report 
made  in  duplicate  under  order  of  court 
of  all  cases  instituted  or  examined  be- 
fore them,  at  the  rate  of  15  cents  a 
folio.  McKinistry  v.  U.  S.  (C.  C.  1888) 
34  Fed.  211,  215,  216. 

There  is  no  law  which  requires  com- 
missioners to  make  reports  in  response 
to  a  circular  letter  of  a  district  at- 
torney requesting  them  to  report  to  him 
the  testimony  given  in  criminal  exam- 
inationa;   nor  is  compensation  provided 
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for  this  service.  Gilbert  ▼.  U.  S. 
(1888)  23  Ct  CI.  218. 

A  commissioner  is  entitled  to  fees 
for  making  out  pay  rolls  for  the  use  of 
the  marshal.  Stafford  v.  U.  S.  (1890) 
25  Ct.  CI.  280. 

A  charge  for  furnishing  a  list  of  wit- 
nesses cannot  be  allowed  a  United 
States  commissioner,  the  requirement 
being  fulfilled  by  sending  a  copy  of  the 
subpoena  with  the  officer's  return.  Mar- 
vin V.  U.  S.  (D.  O.  1902)  114  Fed.  225. 

59.  Copies— "Entry  or  record."— The 

commissioner  should  be  allowed  fees  for 
making  transcripts  of  the  record. 
Marvin  v.  U.  S.  (C.  C.  1890)  44  Fed. 
405,  411,  appeal  dismissed  (1893)  13 
Sup.  Ct.  1053,  149  U.  S.  789,  37  L. 
Ed.  961.  Under  the  peremptory  order. 
Heyward  v.  U.  S.  (D.  C.  1889)  37  Fed. 
764.  And  fees  for  copies  of  proceed- 
ings in  criminal  cases,  paid  on  the  re- 
turn of  the  same  to  court,  the  same  not 
being  unnecessarily  prolix.  Rand  v.  U. 
S.  (D.  C.  1891)  48  Fed.  357,  359. 

Where  the  order  of  court  requires 
him  to  forward  to  the  clerk  a  tran- 
script of  the  proceedings  in  each  case 
examined  by  him,  he  is  entitled  to  be 
paid  for  a  copy  of  the  proceedings  as 
entered  on  his  docket  at  the  rate  of  10 
cents  a  folio.  McKinistry  v.  U.  S. 
(C.  C.  1888)  34  Fed.  211;  Strong  v. 
Same  (D.  C.  1888)  Id.  17.  He  is  en- 
titled to  charge  a  per  folio  for  tran- 
scripts of  proceedings  under  R.  S.  | 
1014,  which  provides  that  copies  of 
the  process  issued  by  the  commissioner 
shall  be  returned,  as  speedily  as  may 
be,  into  the  clerk's  office  of  the  court, 
together  with  the  recognizances  of  the 
witnesses  for  their  appearance.  U.  S. 
V.  Barber  (1891)  11  Sup.  Ct  749,  750, 
140  U.  S.  164,  35  L.  Ed.  396.  But  he 
is  not  entitled  to  fees  for  reporting  tes- 
timony to  the  district  attorney.  Fau- 
cett  V.  U.  S.  (1891)  26  Ct.  CI.  154. 

An  order  of  court  requires  each  com- 
missioner to  keep  a  docket,  in  which 
should  be  entered  the  proceedings  in  a 
cause.  Where  it  appears  that  these 
entries  are  not  a  mere  recital,  but  a 
chronological  entry  of  steps  taken  in 
the  cause,  the  commissioner  is  entitled 
to  charge  15  cents  per  folio,  counting 
each  separate  entry  with  relation  to  a 
distinct  step  or  proceeding  in  the  case 
as  a  separate  folio,  although  they  may 
relate  to  the  same  case  and  be  entered 
under  the  same  caption.  McGourin  v. 
U.  S.  (D.  C.  1900)  102  Fed.  553,  judg- 
ment modified  U.  S.  v.  McGourin 
(1901)  106  Fed.  288,  45  O.  C.  A.  291. 

Section  1674  makes  it  the  duty  of 
the  commissioner,  in  all  cases  where  he 
holds  a  person  to  bail  on  a  criminal 
charge,  to  return  to  the  clerk  of  court 
copies  of  the  process  and  recognizances 
of  the  witnesses;  and  as  these  would 
be  useless  without  such  a  transcript  of 
the  docket  entries  as  to  make  them  in- 
telligible, the  commissioner  is  entitled 
to  fees  for  such  transcripts;    and  the 
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accounting  officers  cannot  assume  arbi- 
trarily that  four  folios  are  sufficient 
therefor.  Hoyne  v.  U.  S.  (D.  O.  1889) 
38  Fed.  542,  545. 

60. "Any  paper  on  llle/'- A  com- 
missioner is  entitled  to  fees  for  copies 
of  the  return  of  proceedings  to  court; 
the  same  not  being  unnecessarily  prolix. 
Rand  v.  U.  S.  (D.  C.  1891)  48  Fed. 
357.  He  is  entitled  to  fees  for  copies 
of  process  returned  to  court  in  cases 
where  preliminary  examinations  in 
criminal  cases  have  been  had.  Clough 
V.  U.  &  (C.  C.  1893)  55  Fed.  921.  fol- 
lowing U.  S.  V.  Barber  (1891)  11  Sup. 
Ct  751,  140  U.  S.  177.  35  L.  Ed.  398, 
and  Same  v.  Ewing  (1891)  11  Sup.  Ct 
743,  140  U.  S.  142,  35  L.  Ed.  388.  And 
defendants  were  held  to  baiL  Clough  v. 
U.  S.  (C.  C.  1891)  47  Fed.  791.  decree 
modified  U.  S.  v.  Clough  (1893)  55  Fed. 
373.  5  C.  C.  A.  140,  following  U.  S,  v. 
Barber  (1891)  11  Sup.  Ct  751,  140 
U.  S.  177,  35  Ii.  Ed.  398,  and  appeal 
dismissed  (1892)  12  S.  Ct  989,  145  U. 
S.  658,  36  L.  Ed.  858.  He  is  entitled  to 
his  fees  for  sending  up  copies  of  papers, 
where  he  also  sends  up  the  originals. 
Stafford  v.  U.  S.  (1890)  25  Ct  CI.  280; 
ChurchUl  v.  U.  S.  (1889)  25  Ct  CL  1. 
And  it  appears  that  no  charge  was  made 
for  returning  the  originals.  Ravesies 
V.  U.  S.  (1888)  23  Ct  CL  299.  He  can 
charge  for  copies  of  process  and  re- 
turn of  proceedings  to  the  court  where 
defendants  were  not  arrested  or  were 
discharged,  the  court  having  entered  an 
order  directing  commissioners,  after 
final  disposition  of  each  case,  to  return 
copies  of  all  papers,  with  recognizances 
taken,  and  transcript  of  the  proceed- 
ings, though  such  requirement  was  con- 
ditioned on  provision  being  made  for 
compensating  the  commissioner  there- 
for. Hallett  v.  U.  S.  (C.  C.  3894)  63 
Fed.  817. 

A  commissioner  is  not  entitled  to 
charge  for  making  triplicate,  instead  of 
duplicate,  orders  for  payment  of  wit- 
nesses, or  affidavits  to  the  accounts  of 
special  deputy  marshals.  Hirsehbeck 
V.  U.  S.  (D.  C.  1894)  63  Fed.  949. 

The  attorney  general  having  required 
the  chief  supervisor  of  elections  to  fur- 
nish copies  of  the  oaths  of  office  of  su- 
pervisors, the  government  cannot  claim 
that  they  were  unauthorized.  U.  S.  v. 
McDermott  (1891)  11  Sup.  Ct  746, 
140  U.  S.  151,  35  Ii.  Ed.  391;  McDer- 
mott V.  U.  S.  (C.  C.  1889)  40  Fed.  217. 

The  commissioiiers  are  entitled  to  10 
cents  a  folio  for  copies  of  the  "process** 
returned  by  them  into  the  derk's  of- 
fice of  the  court,  as  required  by  sec- 
tion 1674;  "process,"  however,  signify- 
ing only  the  warrant  or  writ  by  which 
the  accused  was  brought  to  answer  the 
charge  preferred  against  him.  McKin- 
istry V.  U.  S.  (0.  0.  1888)  34  Fed.  211, 
216. 

The  statute  requires  that  only  one 
copy  of  the  commissioner's  account 
shall  be  presented,  which  la  forwarded 


Ch.  16) 


THE  JUDIOIABY 


§  1383 


to  the  treasury  department.  Held,  that 
a  certified  copy  of  the  order  of  court 
approving  it  should  accompany  it,  and 
that  for  copy  30  cents  should  be  allow- 
ed. Marvin  v.  U.  S.  (C.  O.  1890)  44 
Fed.  405. 

Act  Aug.  18,  1894,  c.  301,  28  Stat. 
416,  requires  all  officers  or  magistrates 
issuing  warrants  to  attach  thereto  a 
certified  copy  of  the  complaint;  and» 
where  this  is  done  by  the  commission- 
er, he  is  entitled  to  the  statutory  fee 
for  the  copy.  McGourin  v.  U.  S.  (D.  0. 
1900)  102  Fed.  553,  judgment  modified 
U.  S.  V.  McGourin  (1901)  106  Fed.  288, 
45  C.  O.  A.  291. 

A  rule  of  court  requiring  the  clerk  to 
make  copies  of  all  process  issued  by 
the  court,  including  subpoenas  for  wit- 
nesses, and  providing  that  all  persons 
on  whom  process  is  served  shall  have  a 
copy  thereof,  is  binding  on  a  commis- 
sioner, and  he  is  entitled  to  fees  for 
copies  of  subpoenas  issued  by  him  in 
criminal  cases  to  be  heard  before  him. 
Id. 

61.  Docket  fees.— A  docket  fee  was 
allowed  under  the  original  section  (see 
R.  S.  §  847).    Wallace  v.  U.  S.  (1885) 

20  Ct  01.  273;   Spann  v.  U.  S.  (1886) 

21  Ct  CI.  267;  Knox  v.  U.  S.  (1888) 
23  Ct.  CI.  367;  Phillips  v.  U.  S.  (D.  C. 
1887)   33  Fed.  164. 

The  clause  in  the  deficiency  appro- 
priation act  of  August  4,  1886,  which 
declares  that  commissioners  shall  re- 
ceive no  docket  fees,  being  general  leg- 
islation, is  intended  as  an  amendment 
to  R.  S.  §  847,  and  clause  must  be  held 
prospective  only  in  its  operation,  and 
docket  fees  earned  prior  to  its  passage 
must  be  allowed.  Rand  v.  U.  S.  (D.  C. 
1891)  48  Fed.  357,  358;  Thornley  v. 
U.  S.  (D.  O.  1889)  37  Fed.  765.  Such 
clause  did  not  merely  except  payment 
of  such  fees  out  of  the  appropriation, 
but  abolished  them  altogether.  U.  S.  v. 
McDermott  (1891)  11  Sup.  Ct.  746, 
140  U.  S.  151,  35  Ia  Ed.  391;  U.  S. 
V.  Hall  (1893)  18  Sup.  Ct.  478,  147 
U.  S.  691,  37  L.  Ed.  333;  Same  v. 
Ewing  (1891)  11  Sup.  Ct.  743,  140  U. 
S.  142,  35  L.  Ed.  388;  McKinistry  v. 
XJ.  S.  (C.  C.  1889)  40  Fed.  813;  Clough 
V.  Same  (C.  C.  1891)  47  Fed.  791  (de- 
cree modified  U.  S.  v.  Clough  [1893] 
55  Fed.  373,  5  C.  0.  A.  140) ;  Strong 
V.  U.  S.  (D.  C.  1888)  34  Fed.  17;  Good- 
rich V.  Same  (D.  C.  1890)  42  Fed.  392; 
Crawford  v.  Same  (D.  C.  1889)  40  Fed. 
446;  Calvert  v.  Same  (D.  C.  1889)  37 
Fed.  762;.  Marvin  v.  U.  S.  (C.  C.  1890) 
44  Fed.  405,  411  (appeal  dismissed 
[3893]  13  Sup.  Ct.  1053,  149  U.  S.  789, 
.  37  L.  Ed.  961) ;  Faris  v.  U.  S.  (1888) 
23  Ct  CI.  374.  But  see  Rand  v.  U.  S. 
(D.  C.  1888)  36  Fed.  671,  675,  affirmed 
(1892)  53  Fed.  348,  3  C.  C.  A.  556. 
And  see  Bell  v.  U.  S.  (D.  C.  1887) 
35  Fed.  889;  Hoyne  v.  Same  (D.  C. 
1889)  38  Fed.  542;  Rand  v.  Same  (D. 
C.  1888)  36  Fed.  671;  McDermott  v. 
U.  S.  (1889)  40  Fed.  217,  221  (modi- 
fied [1891]  11  Sup.  Ct  746,  140  U.  S. 


151,  35  Jm  Ed.  391).  It  cuts  oft  all 
right  thereafter  to  claim  docket  fees. 
McKinstry  v.  U.  S.  (C.  C.  1889)  40 
Fed.  813,  819. 

In  United  States  v.  Allred,  1M>  XJ.  S. 
591,  15  Sup.  Ct  231,  39  L.  Ed.  273,  the 
court  decided  that  fees  for  specific 
services  in  making  entries  upon  a  dock- 
et were  not  forbidden  by  Act  Aug.  4, 
1886,  c.  903,  24  Stat  274,  aboUshing 
docket  fees.  Gilbert  v.  U.  S.  (1900)  35 
Ct  CI.  573. 

62.  —  In  case  of  discontinuance^^ 

Docket  and  discontinuance  fees  should 
be  allowed  where  the  commissioner's 
records  are  returned  to  court  and  dock- 
eted, though  the  case  is  discontinued 
before  the  information  is  filed.  Marvin 
▼.  U.  S.  (C.  C.  1890)  44  Fed.  405; 
Rand  V.  U.  S.  (D.  C.  1889)  38  Fed.  665. 

63.  Fees  for  affixing  seal^— Unless  the 
treasury  department  requires  authenti- 
cation by  seal  of  the  court  of  orders  for 
payment  by  the  marshal  of  sums  due  to 
jurors  and  witnesses  under  this  sec- 
tion, the  clerk  has  no  right  to  attach 
the  seal  and  charge  therefor.  U.  S. 
V.  Van  Duzee  (1891)  11  Sup.  Ct  758, 
760,  140  U.  S.  169,  35  L.  Ed.  399,  re- 
versing Van  Duzee  v.  U.  S.  (D.  d  1890) 
41  Fed.  571. 

The  clerk  held  entitled  to  fee  for  seal 
to  copy  of  an  order  directing  the  mar- 
shal to  pay  witness  and  jury  fees.  U.  S. 
V.  Taylor  (1893)  13  Sup.  Ct  479,  147 
U.  S.  695,  37  Ia  Ed.  335  (reversing  Tay- 
lor V.  U.  S.  [C.  C.  1891]  45  Fed.  531) ; 
U.  S.  V.  Van  Duzee  (1891)  11  Sup. 
Ct  759,  140  U.  S.  169,  35  L.  Ed.  399. 

Where  the  seal  of  a  United  States 
commissioner  is  essential  to  make  a 
legal  warrant  or  writ  mittimus  within  a 
state  by  reason  of  the  law  of  the  state, 
such  service  is  included  in  the  issuance 
of  the  warrant  or  writ,  and  the  allow- 
ance for  issuing  pays  also  for  the  af- 
fixing of  the  seal.  U.  S.  v.  Clough 
(1893)  55  Fed.  3731  374,  5  C.  C.  A.  140. 

A  commissioner,  having  power  to  ad- 
minister oaths,  is  entitled  to  no  fee  for 
affixing  his  seal  to  an  affidavit  Muir- 
head  v.  U.  S.  (1877)  13  Ct  CI.  251. 

64.  Mileage.— Though,  by  R.  S.  |  847, 
a  commissioner  is  allowed  the  compen- 
sation allowed  clerks  for  the  same  serv- 
ice, and  by  this  section  the  latter  are* 
allowed  mileage,  still,  the  chief  super- 
visor of  elections  having  attended  court 
to  furnish  information  in  respect  to  the 
appointment  of  supervisors  in  his  ca- 
pacity as  chief  supervisor,  he  cannot 
claim  mileage  in  the  absence  of  a  stat- 
utory provision  therefor.  U.  S.  v.  Mc- 
Dermott (1891)  11  Sup.  Ct  746,  140 
U.  S.  151,  35  L.  Ed.  391;  McDermott  v. 
U.  S.  (0.  0.  1889)  40  Fed.  217. 

CITED    WITHOUT    DEFINITE    AP- 
PLICATION 

Connecticut  Mut  Life  Ins.  Co.  v. 
Cushman  (1883)  2  S.  Ct.  236.  240,  108 
U.  S.  51,  27  L.  Ed.  648;  U.  S.  v.  Wal- 
lace  (1886)  6  Sup.  Ct  408,  409,  116 
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U.  S.  398,  29  L.  Ed.  675;  U.  S.  v. 
Knox  (1888)  9  Sup.  Ct.  63,  64,  128  U. 
S.  230,  32  L.  Ed.  465;  Poinier  v.  U.  S. 
(D.  C.  1889)  40  Fed.  139,  142  (modi- 
fied [1891]  11  Sup.  Ct.  752,  140  U.  S. 
160,  35  L.  Ed.  395) ;  Sanborn  v.  U.  S. 
(1890)  10  Sup.  Ct.  812,  816,  135  U.  S. 
271,  34  L.  Ed.  112;  U.  S.  v.  Smith 
(189o)  15  Sup.  Ct.  846,  847,  158  U.  S. 
346,  39  L.  Ed.  1011;  U.  S.  v.  McMiUan 
(1897)  17  Sup.  Ct.  395,  397,  165  U.  S. 
504,  41  L.  Ed.  805;    U.  S.  v.  Johnson 

(1899)  19  Sup.  Ct.  427,  431,  173  U.  S. 
363,  43  L.  Ed.  731;  Allen  v.  U.  S. 
(1907)  27  Sup.  Ct.  324,  325,  204  U.  S. 
581,  51  L.  Ed.  634;  U.  S.  v.  Morton 
(1895)  65  Fed.  204,  207,  13  C.  C.  A. 
151;  U.  S.  V.  Fitch  (1895)  70  Fed. 
578,  17  C.  C.  A.  233;   Howard  v.  U.  S. 

(1900)  102  Fed.  77,  81,  42  C.  C.  A. 
169  (affirmed  [1902]  22  Sup.  Ct  543, 
184  U.  S.  676,  46  L.  Ed.  754);  BeU  v. 
Commonwealth  Title  Ins.  &  Trust  Co. 

(1901)  110  Fed.  828,  49  O.  C.  A.  208 
(affirmed  [1903]  23  Sup.  Ct  569,  189 


U.  S.  131,  47  L.  Ed.  741) ;  In  re  Mich- 
igan Cent.  R.  Co.  (1903)  124  Fed.  727, 
59  C.  C.  A.  643;  Harding  v.  Com 
Products  Mfg.  Co.  (1912)  198  Fed. 
628,  117  C.  C.  A.  332;  Wallace  ▼.  U. 
S.  (1885)  20  Ct  CI.  273;  Hill  ▼.  U.  S. 
(C.  C.  1889)  40  Fed.  441,  444,  445; 
Ferguson  v.  Dent  (C.  O.  1891)  46  Fed. 
88,  94;  Jewett  v.  U.  S.  (1892)  27  Ct 
CI.  519;  Kinney  ▼.  U.  S.  (C.  C.  1893) 
54  Fed.  313,  317  (overruled  [C.  C. 
1894]  60  Fed.  883);    Ackiss  y.  U.  S. 

(1896)  31  Ct  CI.  283;    Dart  v.  U.  S. 

(1897)  32  Ct  a.  267;  Sloan  Filter 
Co.  V.  El  Paso  Reduction  Co.  (C.  C. 
1902)  117  Fed.  504;  Swift  ▼.  U,  S.  (C. 
C.  1904)  128  Fed.  763  (affirmed  [1905] 
139  Fed.  225,  71  C.  C.  A.  351) ;  U.  S. 
V.  Mason  (C.  C.  1910)  177  Fed.  552 
(affirmed  [1910]  31  Sup.  Ct  28.  218  U. 
S.  517,  54  L.  Ed.  1133);  In  re  U.  S. 
V.  Cigars  (D.  C.  1880)  2  Fed.  494,  495; 
American  Bank  Protiection  Co.  v.  City 
Nat  Bank  of  Johnson  City  (D.  C. 
1913)  203  Fed.  715. 


§  1384.  (Act  June  28,  1902,  c.  1301,  §  1.)     Fee  on  admission  of  at- 
torney. 
No  amount  in  excess  of  one  dollar  shall  be  received  from  any 
attorney  in  connection  with  his  admission  to  practice  in  a  [circuit 
or]  district  court.    (32  Stat.  476.) 

This  was  a  proviso  annexed  to  an  appropriation  for  clerks'  fees  in  the  sun- 
dry civil  appropriation  act  for  the  fiscal  year  1903,  cited  above. 

The  words  of  this  provision  inclosed  in  brackets,  "circuit  or,"  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  289-291,  ante, 
§§  1206-1268. 
See  Supreme  Court  rule  2,  in  notes  to  §  1232,  ante. 

§  1385.  (R.  S.  §  831.)     Attendance  on  rule-days. 

No  per  diem  or  other  allowance  shall  be  made  to  any  district  at- 
torney, [clerk  of  a  circuit  court,]  clerk  of  a  district  court,  marshal 
or  deputy  marshal,  for  attendance  at  rule-days  of  a  [circuit  or]  dis- 
trict court;  [and  when  the  circuit  and  district  courts  sit  at  the 
same  time  no  greater  per  diem  or  other  allowance  shall  be  made 
to  any  such  officer  than  for  an  attendance  on  one  court] . 
Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat.  167. 

The  portions  of  this  section  inclosed  in  brackets,  relating  to  clerks  of  cir- 
cuit courts,  and  to  attendance  on  circuit  and  district  coufts  sitting  at  the 
same  time,  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud. 
Code,  §S  289-291,  ante,  §§  1266-1268. 

The  application  of  the  provisions  of  this  section  to  district  attorneys,  mar- 
shals, or  deputy  marshals,  was  superseded  by  the  provisions  for  payment  to 
them  of  salaries  and  other  compensation  contained  in  Act  May  28,  1896,  c.  252, 
§§  6-18,  and  subsequent  provisions,  post,  §§  1418-1430. 

Subsequent  restrictions  on  the  use  of  appropriations  for  payment  of  per 
diem  compensation  for  attendance  at  court  were  made  by  provisions  of  Act 
March  3,  1887,  c.  362,  post,  §  1388. 

Notes  of 

Decisions  under  superseded  provision. 
—See  U.  S.  V.  King  (1893)  13  Sup.  Ct 
439,  440,  147  U.  S.  676,  37  L.  Ed.  328 
(reversing  Ervin  v.  U.  S.  [D.  C.  1889] 
37  Fed.  470) ;  U.  S.  v.  Erwin  (1893) 
13  Sup.  Ct.  443,  444,  147  U.  S.  685, 
37  L.  Ed.  331;  Baxter  v.  U.  S.  (1892) 
51  Fed.  671,  672,  2  C.  C.  A.  411; 
Swift  V.  U.  S.  (C.  C.  1904)  128  Fed. 
763  (affirmed  [1905]  139  Fed.  225,  71 
C.  C.  A.  351) ;  Butler  v.  U.  S.  (1888) 
23  Ct  CI.  162. 
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Cited    without    definite    appiication, 

U.  S.  V.  Pitman  (1893)  13  Sup.  Ct  425, 
426,  147  U.  S.  669,  37  L.  Ed.  324; 
U.  S.  V.  Finnell  (1902)  22  Sup.  Ct 
633,  635,  185  U.  S.  236,  46  L.  Ed.  890; 
U.  S.  V.  Mason  (1910)  31  Sup.  Ct 
28,  218  U.  S.  517,  54  L.  Ed.  1133; 
U.  S.  V.  mil  (C.  C.  1885)  25  Fed.  370, 
377  (affirmed  [1887]  7  Sup.  Ct  510,  120 
U.  S.  169,  30  L.  Ed.  627) ;  Clough  v. 
U.  S.  (C.  C.  1893)  55  Fed.  921,  931. 
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MARSHALS'  FEES 

§  1386.  (R.  S.  §  829.)     Marshals'  fees. 

For  service  of  any  warrant,  attachment,  summons,  capias,  or  other 
writ,  except  execution,  venire,  or  a  summons  or  subpoena  for  a  wit- 
ness, two  dollars  for  each  person  on  whom  service  is  made. 

For  the  keeping  of  personal  property  attached  on  mesne  process, 
such  compensation  as  the  court,  on  petition  setting  forth  the  facts 
under  oatli,  may  allow. 

For  serving  venires  and  summoning  every  twelve  men  as  grand  or 
petit  jurors,  four  dollars,  or  thirty-three  and  one-third  cents  each. 

For  holding  a  court  of  inquiry  or  other  proceedings  before  a  jury, 
including  the  summoning  of  a  jury,  five  dollars. 

For  serving  a  writ  of  subpoena  on  a  witness,  fifty  cents;  and  no 
further  compensation  shall  be  allowed  for  any  copy,  summons,  or 
notice  for  a  witness. 

For  serving  a  writ  of  possession,  partition,  execution,  or  any  final 
process,  the  same  mileage  as  is  allowed  for  the  service  of  any  other 
writ,  and  for  making  the  service,  seizing  or  levying  on  property,  ad- 
vertising and  disposing  of  the  same  by  sale,  set  off,  or  otherwise  ac- 
cording to  law  receiving  and  paying  over  the  money,  the  same  fees 
and  poundage  as  are  or  shall  be  allowed  for  similar  services  to  the 
sheriffs  of  the  States,  respectively,  in  which  the  service  is  rendered. 

For  each  bail-bond,  fifty  cents. 

For  summoning  appraisers,  fifty  cents  each. 

For  executing  a  deed  prepared  by  a  party  or  his  attorney,  one 
dollar. 

For  drawing  and  executing  a  deed,  five  dollars. 

For  copies  of  writs  or  papers  furnished  at  the  request  of  any  party, 
ten  cents  a  folio. 

For  every  proclamation  in  admiralty,  thirty  cents. 

For  serving  an  attachment  in  rem  or  a  libel  in  admiralty,  two  dol- 
lars. 

For  the  necessary  expenses  of  keeping  boats,  vessels,  or  other 
property  attached  or  libeled  in  admiralty,  not  exceeding  two  dollars 
and  fifty  cents  a  day. 

When  the  debt  or  claim  in  admiralty  is  settled  by  the  parties  with- 
out a  sale  of  the  property,  the  marshal  shall  be  entitled  to  a  commis- 
sion of  one  per  centum  on  the  first  five  hundred  dollars  of  the  claim 
or  decree,  and  one-half  of  one  per  centum  on  the  excess  of  any  sum 
thereof  over  five  hundred  dollars :  Provided,  That,  when  the  value 
of  the  property  is  less  than  the  claim,  such  commission  shall  be  al- 
lowed only  on  the  appraised  value  thereof. 

For  sale  of  vessels  or  other  property  under  process  in  admiralty, 
or  under  the  order  of  a  court  of  admiralty,  and  for  receiving  and 
paying  over  the  money,  two  and  one-half  per  centum  on  any  sum 
under  five  hundred  dollars,  and  one  and  one-quarter  per  centum  on 
ihe  excess  of  any  sum  over  five  hundred  dollars. 

For  disbursing  money  to  jurors  and  witnesses,  and  for  other  ex- 
penses, two  per  centum. 

For  expenses  while  employed  in  endeavoring  to  arrest,  under  pro- 
cess, any  person  charged  with  or  convicted  of  a  crime,  the  sum 
actually  expended,  not  to  exceed  two  dollars  a  day,  in  addition  to 
his  compensation  for  service  and  travel. 

For  every  commitment  or  discharge  of  a  prisoner,  fifty  cents. 

For  transporting  criminals,  ten  cents  a  mile  for  himself  and  for 
each  prisoner  and  necessary  guard;  except  in  the  case  provided 
for  in  the  next  paragraph. 
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For  transporting  criminals  convicted  of  a  crime  in  any  district  or 
Territory  where  there  is  no  penitentiary  available  for  the  confine- 
ment of  convicts  of  the  United  States,  to  a  prison  in  another  district 
or  Territory  designated  by  the  Attorney-General,  the  reasonable 
actual  expense  of  transportation  of  the  criminals,  the  marshal,  and 
the  guards,  and  the  necessary  subsistence  and  hire. 

*****♦♦♦♦ 

For  attending  examinations  before  a  commissioner,  and  bringing 
in,  guarding,  and  returning  prisoners  charged  with  crime,  and  wit- 
nesses, two  dollars  a  day;  and  for  each  deputy  not  exceeding  two, 
necessarily  attending,  two  dollars  a  day. 

For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  subpoena  in  civil  or  criminal  cases, 
six  cents  a  mile,  to  be  computed  from  the  place  where  the  process 
is  returned  to  the  place  of  service,  or,  when  more  than  one  person 
is  served  therewith,  to  the  place  of  service  which  is  most  remote, 
adding  thereto  the  extra  travel  which  is  necessary  to  serve  it  on  the 
others.  But  when  more  than  two  writs  of  any  kind  required  to  be 
served  in  behalf  of  the  same  party  on  the  same  person  might  be 
served  at  the  same  time,  the  marshal  shall  be  entitled  to  compensa- 
tion for  travel  on  only  two  of  such  writs ;  and  to  save  unnecessary 
expense,  it  shall  be  the  duty  of  the  clerk  to  insert  the  names  of  as 
many  witnesses  in  a  cause  in  such  subpoena  as  convenience  in  serving 
the  same  will  permit^ 

In  all  cases  where  mileage  is  allowed  to  the  marshal  he  may  elect 
to  receive  the  same  or  his  actual  traveling  expenses,  to  be  proved  on 
his  oath,  to  the  satisfaction  of  the  court. 

Act  Feb.  26.  1853,  c.  80,  (  1,  10  Stat.  164.  Act  May  12,  1864,  c.  85,  | 
1, 13  Stat.  74. 

The  application  of  the  provisions  of  this  section  and  of  R.  S.  {  830,  post,  § 
1387,  and  of  other  statutes  allowing  compensation  to  marshals  by  fees,  per 
diem,  mileage,  per  centum,  etc.,  was  superseded  as  to  the  compensation  of 
mar^als  by  the  provisions  for  payment  to  them  of  salaries  and  their  expenses, 
contained  in  Act  May  28,  1896,  c.  252,  §§  6,  9-18,  and  in  subsequent  acta, 
post,  §§  1418,  1421-1430.  But  by  section  6  of  said  act  all  fees  and  emolu- 
ments authorized  by  law  to  be  paid  to  marshals  were  to  be  charged  and  col- 
lected and  paid  to  the  clerk  of  the  court  having  jurisdiction  and  By  him  cov- 
ered into  the  Treasury  of  the  United  States.  By  section  11  of  that  act,  also, 
the  marshal's  field  deputies  thereby  authorized  to  be  appointed  were  to  receive 
as  compensation,  each,  three-fourths  of  the  gross  fees,  including  mileage,  earn- 
ed by  him,  not  exceeding  $1,500  a  year,  which  compensation  was  increased  to 
all  the  gross  fees,  not  exceeding  said  limit,  by  amendment  of  said  section  11 
by  Act  March  4,  1911,  c.  269,  to  read  as  set  forth  post,  {  1423. 

Provisions  of  this  section,  at  the  end  of  the  third  paragraph  thereof,  for 
fees  for  services  in  drawing  and  summoning  jurors  according  to  the  practice 
under  the  laws  of  the  states,  are  omitted  here,  as  superseded  by  the  change 
in  the  method  of  drawing  jurors  made  by  Act  June  30,  1879,  c.  52,  |  2,  21 
Stat.  43,  incorporated  into  Jud.  Code,  {§  275,  276,  post,  U  1252,  1253. 

Other  provisions  of  this  section  for  a  per  diem  for  attending  court,  etc.,  and 
for  mileage  for  traveling  to  attend  court,  are  also  omitted  here,  as  superseded 
by  the  provisions  for  payment  of  salaries  and  expenses,  including  actual  travel- 
ing expenses,  of  Act  May  28,  1896,  c  252,  §f  9,  12,  13,  post,  §{  1421,  1424, 
1425. 

In  addition  to  the  provisions  of  this  section  for  compensation  for  transport- 
ing criminals,  compensation,  out  of  the  judiciary  fund,  to  the  marshal  of  the 
district  for  transportation  of  prisoners  to  the  United  States  prisons  established 
by  Act  March  3,  1891,  c.  529,  was  provided  for  by  section  5  of  that  act,  post, 
{  10556.  And  provisions  that  marshals  shall  be  allowed  "the  actual  necessary 
expenses  in  transporting  prisoners,  including  necessary  guard  hire,"  were  made, 
in  connection  with  provisions  for  allowance  of  expenses  of  attending  court,  etc, 
by  Act  May  28,  1896,  c.  252,  §  12,  post,  §  1424. 

Other  expenses,  etc.,  to  be  paid  to  marshals  by  the  United  States  wer« 
prescribed  by  R.  S.  §  830,  post,  $  1387. 

Subsequent  provisions  relating  to  mileage  and  travel  expenses  of  marshals 
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were  made  by  Act  Feb.  22.  1875,  c.  95,  §  7,  Act  Aug.  18,  1894,  c  301,  §  1,  and 
Act  June  6,  1900,  c.  791,  §  1,  post,  §$  1390-1392. 

Marshals  and  their  deputies  were  to  be  paid  for  their  services  in  cases  under 
R.  S.  §§  1977-1985  relating  to  civil  rights,  the  same  fees  as  were  allowed  to 
'  them  for  like  services  in  other  cases,  by  R.  S.  §  1986,  post,  {  8940. 

Allowances  for  expenses  and  commissions  to  marshals  in  prize  causes  were 
provided  for  by  R.  S.  §  4645,  post,  {  8421. 

For  services  of  marshals  and  deputy  marshals  in  proceedings  for  taking  tes- 
timony in  cases  of  private  claims  against  the  United  States,  the  compensa- 
tion was  made  the  same  as  for  like  services  in  equity  cases,  by  a  provision 
of  Act  Feb.  3,  1879,  c.  40,  {  2,  post,  §  6410. 

Special  provisions  for  double  fees  to  the  marshals  for  the  districts  of  Oregon 
and  Nevada  were  made  by  R.  S.  §  837,  post,  §  1403.  Said  special  provisions 
were  repealed  as  to  marshals  in  Oregon  by  a  provision  in  Act  Aug.  1,  1914,  c. 
223,  §  1,  post,  §  1406a. 

For  services  of  the  marshals  as  marshals  of  the  circuit  courts  of  appeals, 
they  were  to  be  allowed  the  same  compensation  as  for  similar  services  in  the 
then  existing  circuit  courts,  by  Act  March  3,  1891,  c.  517,  §  9,  post,  {  1410. 

Returns  of  fees  were  required,  and  their  contents  were  prescribed,  and  the 
rendering  and  settlement  of  accounts  of  marshals  were  regulated,  by  R.  S.  §§ 
833,  844-846,  and  subsequent  provisions  post,  §§  1394-1417. 

Compensation  of  deputy  marshals  was  provided  for  by  Act  May  28,  1896, 
c.  252,  §§  10-13,  post,  §S  1422-1425. 

Payment  of  fees  of  marshals,  in  cases  where  the  United  States  is  a  party, 
was  provided  for  by  R.  S.  §  856,  post,  §  1462,  and  recovery  of  other  fees  and 
compensation,  by  R.  S.  §  857,  post,  §  1463. 

Annual  appropriations  for  payment  of  salaries,  fees,  and  expenses  of  marshals 
and  their  deputies  are  made  by  the  sundry  civil  appropriation  acts,  to  include 
payment  for  services  rendered  in  behalf  of  the  United  States  or  otherwise,  and 
advances  to  marshals  from  such  appropriations  are  authorized.  The  provisions 
for  the  fiscal  year  1917  were  by  Act  July  1,  1916,  c.  209,  §  1,  39  Stot. 
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I.  Operation    of   statute.— The    com- 
pensation of  a  marshal  is  limited  to 


those  specific  services  for  which  the 
statute  provides  compensation,  and 
words  and  phrases  of  accepted  meaning 
in  legal  phraseology  must  not,  because 
they  may  be  popularly  used  in  a  broad- 
er sense,  be  given,  when  found  in  a 
statute,  that  popular  significance,  so  as 
to  enlarge  the  matters  in  respect  to 
which  compensation  has  been  authoriz- 
ed, and  may  be  awarded.  U.  S.  v.  Pat- 
terson (1893)  14  Sup.  Ct.  20,  150  U. 
S.  65,  37  L.  Ed.  999. 

This  section  does  not  accord  the 
right  to  the  accused  to  be  apprised  of 
the  names  of  the  witnesses  who  appear- 
ed before  the  grand  jury.  Wilson  v. 
U.  S.  (1911)  31  Sup.  Ct  538,  221  U. 
S.  361,  55  L.  Ed.  771,  Ann.  Cas.  1912D, 
558. 

2.  Fees  for  serving  writ8.^A  marshal 
is  not  entitled  to  fees  for  services  ren- 
dered outside  of  his  district.  Dubois 
V.  U.  S.  (1890)  25  Ct  CL  195.  But  the 
marshal  of  the  district  in  which  a 
criminal  is  arrested  may  deputize  the 
marshal  of  the  district  where  the  crime 
was  committed  to  execute  the  warrant 
of  removal,  and  relinquish  to  him  the 
fees  therefor,  and  in  that  event  the  lat- 
ter is  entitled  to  have  the  same  al- 
lowed. U.  S.  V.  Fletcher  (1893)  13 
Sup.  Ct  434,  435,  147  U.  S.  664,  37  L. 
Ed.  322,  affirming  (C.  0.  1891)  45  Fed. 
213. 

The  marshal  cannot  disregard  the 
lawful  process  or  orders  of  the  court, 
even  though  they  are  superfluous,  but 
must  execute  such  as  are  issued  to  him 
in  the  ordinary  practice,  lor  which  he 
is  entitled  to  the  ordinary  fee.    Pules- 
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ton  V.  U.  S.  (D.  C.  1898)  88  Fed.  970. 
He  is  entitled  to  separate  fees  for 
service  of  copies  of  petition  and  order 
to  show  cause,  though  made  at  same 
time.  In  re  BurneU  (D.  C.  1876)  Fed. 
Cas.  No.  2,171.  CONTRA,  In  re  Hell- 
mar  (D.  C.  1877)  Fed.  Cas.  No.  6.342. 

Where  a  defendant  committed  by  a 
United  States  commissioner  is  con- 
fined in  the  nearest  jail  to  await  the 
action  of  the  grand  jury,  and  after  in- 
dictment, on  an  order  to  bring  him  in- 
to court,  is  taken  from  such  jail  to 
court,  the  marshal  is  not  entitled,  in 
addition  to  the  mileage  allowed  "for 
transporting  criminals,"  to  treat  the 
order  as  an  original  process,  and  charge 
thereon  two  dollars  for  service.  Nixon 
V.  U.  S.  (D.  C.  1897)  82  Fed.  23.  Nor 
is  he  entitled  to  any  fee  for  the  service 
of  the  writ  of  supersedeas  or  order  of 
the  court  commissioner  notifying  the 
marshal  of  the  discharge  of  a  vessel  on 
stipulation,  as  such  writ  or  order  is 
served  on  himself.  The  Jeanie  Landles 
(D.  C.  1883)  17  Fed.  91.  Nor  to  fees 
for  serving  a  rule  to  plead.  Parker  v. 
Bigler  (C.  C.  1857)  Fed.  Cas.  No.  10.- 
726.  Nor  to  compensation  for  service 
of  a  certificate  of  sentence  and  order 
modifying  the  sentence,  issued  by  the 
district  court,  upon  a  person  who  was 
in  court  when  the  sentence  was  pro- 
nounced and  when  it  was  modified. 
Donahower  v.  U.  S.  (1898)  85  Fed. 
545,  29  C.  C.  A.  339. 

The  marshal's  duty  to  serve,  and 
right  to  compensation  for  the  service 
of,  precepts  which  are  agreed  to  have 
been  "duly  issued  by  the  court  or  a 
commissioner,  in  accordance  with  estab- 
lished usage,"  cannot  be  affected  by  the 
opinion  of  the  comptroller  that  the  is- 
sue of  such  precepts  was  unnecessary. 
Harmon  v.  U.  S.  (C.  C.  1890)  43  Fed. 
560,  judgment  afiSrmed  U.  S.  v.  Harmon 
(1893)  13  Sup.  Ct  327,  147  U.  S.  268, 
37  L.  Ed.  164. 

Where,  by  a  rule  of  a  federal  court, 
service  of  the  petition  and  affidavits 
upon  which  an  order  to  show  cause  is 
based  is  required  to  be  made  together 
with  such  order,  and  the  marshal  makes 
such  service  in  a  bankruptcy  proceed- 
ing, he  is  entitled  to  charge  and  receive 
a  reasonable  fee  therefor  in  addition 
to  his  fee  for  the  service  of  the  order, 
under  Bankr.  Act  July  1,  1898,  §  52b, 
post,  S  9636,  although  the  petition  can- 
not be  considered  a  writ  within  the 
meaning  of  this  section;  and  the  same 
fee  fixed  by  such  section  for  the  service 
of  a  writ,  where  it  has  customarily  been 
charged  and  allowed  by  the  court,  must 
be  regarded  as  reasonable.  In  re 
Damon  (D.  C.  1900)  104  Fed.  775. 

Writs  Issued  by  commissioners  ap- 
pointed by  the  United  States  court  for 
the  Indian  Territory  are  no  protection 
to  the  marshal  for  anything  he  may  do 
under  them,  nor  is  he  entitled  to  com- 
pensation for  serving  them.  (1882)  17 
Op.  Atty.  Gen.  443. 

The  Court  of  Commissioners  of  Ala- 

(2270) 


bama  Claims  has  no  authority  to  al- 
low compensation  to  the  marshal  of 
the  District  of  Columbia  for  his  serv- 
ices in  connection  With  that  court.  For 
any  service  of  process  under  the  act 
constituting  said  court  which  comes 
within  the  description  of  any  of  the 
acts  for  which  by  this  section  marshals 
are  allowed  fees  (e.  g.,  service  of  a 
warrant,  or  summons,  or  subpoena,  un- 
der order  of  the  court),  the  marshal  is 
entitled  to  the  fee  in  such  section  given. 
Fees  thus  earned  and  received  by  the 
marshal  form  a  part  of  the  emoluments 
of  his  office,  and  should  be  included  in 
his  emolument  return.  (1876)  15  Op. 
Atty.  Gen.  534. 

3. Warrants^-A  marshal  is  en- 
titled to  charge  for  service  of  warrants 
duly  issued,  and  regularly  placed  in  his 
hands  for  service,  and  served,  although 
the  persons  served  were,  at  the  time, 
prisoners  awaiting  trial  or  serving  sen- 
tence, or  were  then  in  his  own  custody. 
U.  S.  V.  Donahower  (1898)  85  Fed.  547, 
29  C.  C.  A.  342. 

It  not  being  for  him  to  determine 
whether  there  is  occasion  for  issuing 
process,  he  may  charge  for  a  service 
of  a  warrant  for  arrest  when  the  de- 
fendant is  already  under  arrest  for  an- 
other offense;  the  process  being  plac- 
ed in  his  hands  for  service,  and  appear- 
ing to  be  issued  out  of  the  proper  court, 
and  regular  in  form  and  purport.  Lov- 
ering  v.  U.  S.  (D.  0.  1902)  117  Fed. 
565.  He  is  entitled  to  fees  for  serving 
warrants,  etc.,  on  indigent  convicts,  to 
bring  them  before  the  commissioner. 
Dill  V.  U.  S.  (D.  O.  1897)  78  Fed.  614, 
judgment  modified  U.  S.  v.  Dill  (1898) 
86  Fed.  79,  29  C.  C.  A.  586.  And  for 
the  service  of  a  warrant  of  pardon,  pur- 
suant to  directions  of  the  department 
of  justice.  Saunders  v.  U.  S.  (C.  C. 
1896)  73  Fed.  782. 

Where  a  commissioner  accepts  an 
appearance  bond  in  the  absence  of  the 
accused,  before  a  preliminary  examina- 
tion, and  the  marshal  was  advised  of 
the  fact,  a  warrant  in  his  hands  is  su- 
perseded, and  a  subsequent  arrest  un- 
der the  warrant  is  unauthorized,  and 
hf  is  not  entitled  to  a  fee  for  service 
of  the  warrant  Nor  is  he  entitled  to  a 
fee  for  the  service  of  a  commissioner's 
warrant  in  a  criminal  case,  where  his 
deputy  allowed  the  prisoner  to  go  free 
on  his  promise  to  appear  before  the 
commissioners'  court.  U.  S.  v.  Kbbs 
(D.  C.  1881)  10  Fed.  369.  Where  the 
wrong  person  is  arrested,  the  marshal 
can  be  allowed  no  fees  of  any  kind. 
Nor  can  fees  be  allowed  for  an  arrest 
in  another  state  by  a  marshal  believ- 
ing at  the  time  that  the  place  of  ar- 
rest is  within  his  own  state.  In  re 
Crittenden  (C.  (3.  1878)  Fed.  Cas.  No. 
3,393.  Nor  for  serving  warrants  of 
commitment  U.  S.  v.  McMahon  (1896) 
17  Sup.  Ct.  28,  29,  164  U.  S.  81,  41 
L.  Ed.  357. 

The  acceptance  by  a  United  States 
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commissioner  of  an  appearance  bond, 
tendered  by  the  friends  of  an  absent  of- 
fender, supersedes  a  warrant  of  arrest 
theretofore  issued;  and  the  marshal  is 
not  entitled  to  a  fee  for  a  subsequent 
arrest  upon  the  same  warrant,  under 
the  verbal  direction  of  the  commission- 
er. U.  S.  V.  Ebbs  (D.  C.  1881)  49  Fed. 
149. 

Where  a  marshal  is  paid  50  cents  for 
each  commitment  of  a  prisoner,  and  10 
cents  a  mile  for  himself  and  each  pris- 
oner, and  necessary  guard  for  transpor- 
tation of  prisoners  to  the  place  of  con- 
finement, he  will  not  be  allowed  fees 
for  serving  the  warrants  of  commit- 
ment of  the  prisoners  on  the  keeper 
of  the  prison.  Campbell  ▼.  U.  S.  (1895) 
65  Fed.  777,  781,  13  C.  C.  A.  128.  See 
Fletcher  ▼.  U.  S.  (C.  O.  1891)  45  Fed. 
213,  216  (reversed  [1893]  13  Sup.  Ct. 
434,  147  U.  S.  664,  37  L.  Ed,  322); 
Yoes  V.  U.  S.  (1895)  30  Ct  CI.  370. 

Where  prisoners  were  in  custody  un- 
der commitment  by  a  commissioner, 
and  subsequently  indictments  were  re- 
turned into  court,  sitting  at  a  distance, 
and  bench  warrants  were  issued  for 
such  prisoners,  the  marshal  was  not  en- 
titled to  fees  for  serving  the  warrants. 
Hitch  V.  U.  S.  (D.  C.  1895)  66  Fed. 
937. 

In  the  absence  of  any  showing  of  bad 
faith,  the  mere  fact  that  after  the  issu- 
ance of  a  warrant,  and  before  arrest, 
the  defendant  attended  before  the  com- 
missioner as  a  witness,  but  neither  the 
commissioner  nor  the  deputy  had  at 
that  time  any  process  for  his  arrest  in 
their  actual  possession,  would  not  be 
sufficient  to  justify  the  accounting  offi- 
cers of  the  treasury  in  disallowing  all 
fees  earned  in  the  subsequent  arrest,  as 
unnecessary  and  excessive,  especially 
where  the  account  has  been  duly  ap- 
proved by  a  court  in  accordance  with 
law.  Puleston  v.  U.  S.  (D.  C.  1898) 
88  Fed.  970. 

If  more  than  one  warrant  is  issued 
for  one  individual,  the  marshal  must 
serve  them  separately,  and  is  entitled 
to  a  fee  for  each  service.  Dill  v.  U. 
S.  (D.  C.  1897)  78  Fed.  614,  judgment 
modified  U.  S.  v.  Dill  (1898)  86  Fed. 
70,  29  C.  C.  A.  586.  But  for  serving  a 
warrant  of  seizure,  monition,  and  war- 
rant of  destruction  in  respect  to  sever- 
al distinct  lots  of  articles  alleged  to 
have  been  illegally  imported,  which  are 
grouped  in  a  single  libel  in  rem,  mar- 
shals are  entitled  to  only  one  fee,  and 
not  to  a  separate  fee  for  each  separate 
lot.  Jacobus  V.  U.  S.  (O.  C.  1898)  87 
Fed.  99,  motion  to  dismiss  writ  of  error 
denied  (1899)  96  Fed.  260,  37  O.  C.  A. 
466. 

4. Attachments.— A    marshal    of 

the  United  States  is  entitled  to  compen- 
sation for  executing  an  attachment  on 
the  witness  subpocmaed  beyond  the  dis- 
trict, for  failing  to  appear.  (1859)  9 
Op.  Atty.  Gen.  265. 


5.  —  Veniresw— Where  jurors  are 
drawn  by  constables  in  accordance  with 
the  laws  of  the  state,  the  fees  paid  by 
the  marshal  to  the  constables  for  their 
services,  as  well  as  those  charged  by 
him  for  his  own  services,  in  distributing 
venires,  are  in  accordance  with  the  ex- 
press words  of  clause  3  of  this  section, 
and  with  the  settled  course  of  decision 
in  this  circuit  Harmon  v.  U.  S.  (C. 
C.  1890)  43  Fed.  560,  565,  affirmed 
(1893)  13  Sup.  Ct  327,  147  U.  S.  268, 
37  L.  Ed.  164. 

As  to  fees  for  venires,  under  super- 
seded provision,  see  U.  S.  v.  Harmon 
(1893)  13  Sup.  Ct  327,  331,  147  U.  S. 
268,  37  L.  Ed.  164  (affirming  [C.  C. 
1890]  43  Fed.  560) ;  Campbell  v.  U.  S. 
(1895)  65  Fed.  777,  13  C.  C.  A.  128; 
U.  S.  V.  Cogswell  (C.  C.  1838)  Fed. 
Cas.  No.  14,825;  Same  v.  Smith  (C.  C. 
1846)  Fed.  Cas.  No.  16,346;  Saunders 
V.  U.  S.  (C,  0.  1896)  73  Fed.  782; 
Lovering  v.  U.  S.  (D.  0.  1902)  117 
Fed.  565. 

6.  — -  Subpflsnas.— It  not  being  for  a 
marshal  to  determine  whether  there  is 
occasion  for  issuing  process,  he  may 
charge  for  service  of  subpoenas  to  wit- 
nesses already  summoned  to  attend  in 
another  case  on  the  same  day;  the  pro- 
cess being  placed  in  his  hands  for  serv- 
ice, and  appearing  to  be  issued  out  of 
the  proper  court,  and  regular  in  form 
and  purport.  Puleston  v.  U.  S.  (C.  0. 
1898)  85  Fed.  570;  Lovering  v.  U.  S. 
(D.  C.  1902)  117  Fed.  565.  He  is  en- 
titled to  charge  for  service  of  sub- 
poenas duly  issued  and  regularly  placed 
in  his  hands  for  service,  and  served, 
although  the  persons  served  were  at 
the  time  prisoners  awaiting  trial  or 
serving  sentence.  U.  S.  v.  Donahower 
(1898)  85  Fed.  547,  29  O.  0.  A.  342. 
And  such  process  is  unnecessary  or 
contrary  to  act  of  congress,  if  issued 
without  connivance  or  procurement  on 
his  part  Donahower  v.  U.  S.  (C.  0. 
1896)  77  Fed.  153.  He  is  entitled  to 
compensation  for  serving  a  subpoena  in 
a  criminal  case  on  a  witness  beyond 
the  limits  of  his  own  district  (1859) 
9  Op.  Atty.  Gen.  265. 

The  legality  of  the  service  of  subpoe- 
nas made  by  a  deputy,  and  his  right  to 
fees,  is  not  affected  by  the  failure  of 
the  marshal  to  make  a  return  of  the 
appointment  of  such  deputy  to  the  dis- 
trict judge.  Wintermute  v.  Smith  (0. 
C.  1858)  Fed.  Cas.  No.  17,897. 

The  party  who  serves  the  subpoma  is 
entitled  to  recover  for  service.  Gordon 
V.  Scott  (D.  C.  1868)  Fed.  Cas.  No.  5,- 
620. 

A  marshal  will  not  be  allowed  fees 
for  service  of  a  subixena  on  a  witness, 
at  a  place  where  there  was  a  deputy 
to  whom  the  subpa^a  could  have  been 
mailed.  Donahower  v.  U.  S.  (C.  C. 
1896)  77  Fed.  153.  Nor  can  he  be  al- 
lowed more  for  the  service  of  a  sum- 
mons, where  a  subpoena  and  summons 
shall  have  been  directed  to  him  in  or- 
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der  to  obtain  the  attendance  of  a  single 
witness,  than  the  sum  prescribed  for 
summoning  a  single  witness.  (1840)  3 
Op.  Atty.  Gen.  536. 

A  charge  by  a  sheriff  for  serving  sub- 
poenas in  an  action  in  a  federal  court 
cannot  be  taxed  as  costs  where  it  is  not 
shown  that  he  was  acting  for  the  mar- 
shal. St  Matthew's  Say.  Bank  v.  Fidel- 
ity &  Casualty  Co.  of  New  York  (C.  O. 
1900)  105  Fed.  161. 

Where  a  marshal  received,  in  the  due 
course  of  law,  processes  of  summons 
and  subpoena  for  the  same  witnesses  (it 
beiug  the  usual  mode  of  procuring  the  at- 
tendance of  witnesses  in  the  court  from 
which  they  issued)  and  served  the  same 
as  required,  he  is  entitled  to  his  fees 
for  both  services,  on  their  being  al- 
Ic'wed  and  certified  by  the  district  judge. 
(1840)  3  Op.  Atty.  Gen.  497. 

Where  it  is  the  settled  practice  of  the 
court  to  procure  the  attendance  of  wit- 
nesses by  the  service  both  of  the  pro- 
cess of  summons  and  of  subpoena,  and 
an  order  issues  to  the  marshal  to  sum- 
mon witnesses,  that  officer  is  entitled, 
for  performing  the  order,  to  the  com- 
pensation prescribed  for  actually  sum- 
moning the  witness,  and  also  to  the 
compensation  prescribed  for  serving  the 
subpama.  The  marshal  cannot  disre- 
gard the  orders  or  process  issued  by  the 
court,  even  though  they  are  superflu- 
ous, but  must  execute  such  as  shall  be 
issued  to  him  in  the  ordinary  practice, 
and  for  which  he  is  entitled  to  the  pre- 
scribed fees  at  the  hands  of  the  govern- 
ment    (1840)  3  Op.  Atty.  Gen.  536. 

7. Copies  of  subpcanas*— Though 

this  section,  fixing  the  marshal's  fee  for 
service  of  subpoenas,  forbids  him  to 
make  a  further  charge  for  copy,  the 
clerk,  being  required  by  rule  of  court  to 
luake  copies  to  be  left  with  witnesses, 
is  entitled  to  an  allowance  therefor. 
U.  S.  V.  Van  Duzee  (1891)  11  Sup. 
Ct.  758,  761,  140  U.  S.  169,  35  L.  Ed. 
399,  reversing  Van  Duzee  ▼.  U.  S.  (D. 
C.  1890)  41  Fed.  571. 

8.  Execution. —A  marshal  is  not 

entitled  for  the  service  of  an  execution 
returned  "No  money  and  no  property." 
Dubois  V.  U.  S.  (1890)  25  Ct  CL  195. 

9.  Care  and  disposition  of  property^— 

A  marshal  having  made  a  charge  of  40 
cents  each  for  returns  of  nihil  habet, 
and  it  appearing  that  in  the  state  prac- 
tice two  such  returns  were  treated  as 
equal  to  a  service,  held,  that  the  charge 
should  be  allowed.  U.  S.  v.  Dill  (1898) 
86  Fed.  79,  29  C.  C.  A.  586,  affirming 
Dill  V.  U.  S.  (D.  C.  1897)  78  Fed.  614. 
A  marshal  has  no  authority  to  em- 
ploy an  auctioneer  to  sell  property,  and 
is  not  entitled  to  any  allowance  for  the 
expense  thereof.  U.  S.  v.  Fitzsimmons 
(C.  C.  1892)  50  Fed.  381,  389.  The 
marshal  cannot  appoint  an  auctioneer  to 
conduct  a  judicial  sale  at  the  expense 
of  the  government  or  of  a  private  party 
without  the  consent  of  the  party  for 
whose  benefit  the  services  are  perform- 

(2272) 


ed.  The  Tubal  Cain  (D.  C.  1863)  Fed. 
Can.  No.  14,212. 

The  marshal  will  be  allowed  for  the 
custody  of  property  only  actual  dis- 
bursements and  for  his  personal  at- 
tention. In  re  Johnston  (D.  O.  1875) 
Fed.  Cas.  No.  7,421. 

A  deputy  marshal  appointed  to  take 
charge  of  a  bankrupt's  store  and  the 
stock  of  goods  therein,  and  responsible 
on  his  bond  for  the  value  of  the  prop- 
erty, may  hire  a  competent  person  as 
watchman,  if  he  has  any  reason  to  ap- 
prehend danger  to  the  property;  and 
a  charge  in  his  accounts  of  $1  per  day 
for  the  services  of  such  watchman  wiU 
be  allowed  by  the  court  as  expenses. 
In  re  Scott  (D.  C.  1900)  99  Fed.  404. 

10.  —  Fees.— Where  property  ia 
not  sold,  nor  money  made  nor  received 
by  the  marshal  on  execution,  he  is  not 
entitled  to  half  commissions.  Erwin 
▼.  Cummins  (C.  C.  1855)  Fed.  Cas.  No. 
4,525. 

In  the  state  of  Washington,  pursuant 
to  Code  Wash.  §  3017,  adopted  by  this 
section,  as  interpreted  by  the  state 
courts,  a  marshal  who  has  sold  property 
under  execution  to  the  plaintiff  in  the 
case  is  entitled,  in  addition  to  the  fees 
for  making  the  levy,  etc,  to  percentages 
upon  all  moneys  actual)^  paid  into  his 
hands,  and  returned  into  court,  but  not 
on  the  full  amount  of  the  bid  unless 
so  paid,  and,  by  the  provision  of  the 
appropriation  bill  and  section  1403, 
post,  to  double  fees  and  percentages. 
Dexter,  Horton  &  Co.  v.  Sayward  (O. 
C.  1897)  78  Fed.  275. 

No  allowance  will  be  made  for  the 
custody  of  property  by  way  of  commis- 
sions on  its  value.  In  re  Burnell  (D. 
C.  1876)  Fed.  Cas.  No.  2,171. 

Marshals  are  not  entitled  to  per  diem 
service  for  holding,  constructively,  pos- 
session of  bankrupt  property.  In  re 
Pace  (D.  C.  1878)  Fed.  Cas.  No.  10.- 
640. 

The  marshal,  in  preserving  proper- 
ty arrested  under.  8)rocess,  acts  as 
bailee,  and  is  responsible  to  all  parties 
interested  for  its  proper  care.  In  the 
absence  of  any  statute  or  rule  of  court, 
he  is  entitled  to  be  paid  his  fees  at  the 
time  he  delivers  up  the  property  to  the 
person  entitled  to  receive  it  The 
Georgeanna  (D.  C.  1887)  31  Fed.  405. 

Under  this  section  the  marshal  for 
the  district  of  Kentucky,  in  a  case 
where  proceedings  are  stayed  after  levy 
of  an  execution  and  no  moneys  are  col- 
lected thereon,  is  entitled  to  charge  the 
half  commissions  allowed  by  the  law  of 
Kentucky  to  a  sheriff  in  such  a  case. 
(1877)  15  Op.  Atty.  Gen.  347. 

Where  the  marshal  who  levied  the  ex. 
ecutlon  has  received  his  half  commis- 
sions, his  successor  will  be  entitled,  to 
no  more  than  half  commissions  for 
completing  the  collection  and  paying 
over.    Id. 

Marshals  are  not  entitled  to  commis- 
sions on  the  tax  required  to  be  paid 
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by  the  purchasers  of  mortgaged  prop- 
erty.    (1876)  15  Op.  Atty.  Gen.  566. 
II. Poundag*  "d   expensas^— A 

deputy  marshal  appointed  to  take 
charge  of  a  store  of  the  btokrupt  in  a 
town  other  than  that  in  which  he  re- 
sides, and  to  inventory  the  stock  of 
general  merchandise  contained  therein, 
who  remains  in  possession  for  a  month, 
will  be  allowed  compensation  at  the 
rate  of  $2.50  per  day,  together  with  his 
actual  and  necessary  expenses,  but  not 
including  the  cost  of  his  board  and 
lodging.  In  re  Scott  (D.  G.  1900)  09 
Fed.  404. 

Where,  in  the  southern  district  of 
New  York,  an  execution  irregularly  is- 
sued by  plaintiff's  attorney  is  stayed 
after  levy,  and  subsequently  vacated  by 
order  of  court,  the  marshal  is  entitled 
to  fees  for  levying,  but  not  to  poundage, 
for  under  Code  Civ.  Proc.  N.  Y.  {  3307. 
subd.  7,  poundage  depends  upon  the 
collection  of  the  execution.  The  court 
may,  in  its  discretion,  allow  the  mar* 
shal  compensation  for  the  trouble  and 
expense  of  caring  for  the  property 
levied  on.  Amato  ▼.  Jacobus  (1893) 
58  Fed.  855,  7  C.  C.  A.  645. 

Where  an  execution  ca.  sa.  was  serv- 
ed by  the  marshal  in  the  county  of 
New  York,  and  the  defendants  held  un- 
der arrest  for  some  time,  and  the  ac- 
tion was  subsequently  settled  by  a 
compromise,  the  defendants  paying  the 
plaintiff  a  smaller  sum  than  that  speci- 
fied in  the  execution,  the  marshal  is  en- 
titled to  poundage  on  the  whole  amount 
for  which  the  execution  issued,  notwith- 
standing the  provision  in  the  New  York 
Code  of  Civil  Procedure  relating  to 
sheriff's  fees.  U.  S.  v.  Haas  (D.  G. 
1880)  5  Fed.  29. 

Where  an  allowance  is  made  to  a 
marshal  of  the  United  States  as  com- 
pensation for  the  custody  of  property 
seized  and  detained  under  an  order  of 
court,  and  the  property  in  respect  to 
which  the  allowance  is  made  had  for  a 
portion  of  the  time  been  in  the  keep- 
ing of  a  predecessor  in  office,  the  lat- 
ter cannot  recover  of  the  present  mar- 
shal a  proportionate  amount  of  the  sum 
allowed  and  paid.  Waddell  v.  Morris 
(N.  Y.  1835)   14  Wend.  76. 

Where  a  writ  issued  by  the  United 
States  district  attorney  was  counter- 
manded after  service,  the  marshal's  fees 
and  poundage  were  held  to  be,  in  equity, 
a  lien  on  the  proceeds  of  the  land 
sold,  in  a  suit  to  foreclose  to  which 
the  United  States  were  made  a  party. 
Jones  V.  Moore  (N.  Y.  1833)  1  Edw. 
Ch.  632. 

Plaintiff  is. liable  to  the  marshal  for 
his  whole  poundage  if  he  levy  goods  to 
the  value  of  the  debt,  whether  they  be 
sold  or  not  Mason  v.  Muncaster  (G. 
C.  1828)  Fed.  Cas.  No.  9.248. 

The  marshal  may  recover  his  pound- 
age from  defendant,  committed  in  ex- 
ecution, in  an  action  of  assumpsit. 
Kinggold  V.  Glover  (C.  G.  1823)  Fed. 
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Gas.  No.  11345.  And  is  entitled  to 
poundage,  where  an  insolvent  debtor 
to  the  United  States  imprisoned  on  a 
ca.  sa.  is  discharged  therefrom  by  the 
secretary  of  the  treasury  "on  payment 
of  costs."  Townsend  v.  U.  S.  (D.  G. 
1822)  Fed.  Cas.  No.  14,119.  But  is 
not  entitled  to  poundage  on  the  attach- 
ment of  money  on  deposit  in  a  bank, 
where  the  same  is  not  taken  into  his 
actual  custody.  Ringgold  v.  Lewis  (C. 
C.  1828)  Fed.  Cas.  No.  11,847.  Nor 
is  the  person  to  whose  use  the  suit  is 
entered  of  record  liable  to  the  marshal 
for  his  poundage  on  a  ca.  sa.  Ringgold 
v.  Hoffman  (G.  G.  1832)  Fed.  Cas.  No. 
11,846. 

The  marshal  cannot  detain  defendant 
on  a  ca.  sa.  for  poundage,  if  plaintiff 
has  received  the  debt  and  costs.  Causin 
V.  Chubb  (G.  C.  1805)  Fed.  Cas.  No. 
2,527.  As  to  expenses  and  fees  of  mar- 
shal as  keeper  of  alcohol  seized  for 
violation  of  internal  revenue  laws,  see 
U.  S.  V.  Three  Hundred  Barrels  of  Al- 
cohol (D.  O.  1866)  Fed.  Gas.  No.  16,- 
509. 

In  the  state  of  Washington,  pursu- 
ant to  Code  Wash,  f  3017,  adopted  by 
section  1386,  ante,  as  interpreted  by 
the  state  courts,  a  marshal  who  has 
sold  property  under  execution  to  the 
plaintiff  in  the  case  is  entitled,  in  ad- 
dition to  the  fees  for  making  the  levy, 
etc.,  to  percentages  upon  all  moneys 
actually  paid  into  his  hands,  and  re- 
turned into  court,  but  not  on  the  full 
amount  of  the  bid  unless  so  paid,  and, 
by  the  provision  of  the  appropriation 
bill  and  this  section,  to  double  fees  and 
percentages.  Dexter,  Horton  &  Co. 
V.  Sayward  (G.  G.  1897)  78  Fed.  275. 

12.  Execution  of  deedd— A  purchaser 
has  an  option  of  drawing  his  own  deed, 
and  in  such  case  the  marshal's  fee  is 
only  one  dollar.  The  John  E.  Mulford 
(D.  G.  1883)  18  Fed.  455. 

The  refusal  of  an  auctioneer  employ- 
ed by  the  marshal,  without  authority, 
to  allow  the  purchaser  to  take  the  ves- 
sel, unless  he  pay  $5  for  a  bill  of  sale, 
will  relieve  the  purchaser  from  his  ob- 
ligation to  perfect  the  sale,  so  that  he 
will  not  be  liable  for  a  deficiency  re- 
sulting on  the  resale.    Id. 

13.  Copies  of  papers.— The  marshal 
is  entitled  to  10  cents  a  folio  for  the 
inventory  furnished  the  assignee.  In 
re  Johnston  (D.  C.  1875)  Fed.  Cas.  No. 
7,421. 

14.  Fees  and  expenses  In  admiralty- 
Service  of  libel.— A  marshal  is  not  en- 
titled to  commissions  on  forfeited  de- 
livery bond.  Anonymous  (G.  G.  1845) 
Fed.  Cas.  No.  44a 

For  collecting  money  on  drafts  and 
checks,  the  marshal  will  be  allowed  the 
same  fees  as  on  an  attachment  in  rem 
in  admiralty.  In  re  Johnston  (D.  G. 
1875)  Fed.  Gas.  No.  7,421. 

The  libelants  sued  as  seamen,  under 
rule  45,  without  giving  security.     The 
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vessel  was  arrested,  and  19  days  aft- 
erwards was  released  on  a  deposit  by 
the  claimant  in  the  registry  of  the 
amount  sued  for,  with  interest,  costs, 
and  officer's  fees,  under  rule  65.  The 
libel,  on  trial,  wtis  dismissed.  Held, 
that  the  object  of  rule  65  was  not  to 
deprive  the  marshal  of  his  security  for 
fees,  but  to  confirm  and  regulate  it; 
that  he  was  entitled  to  be  paid  his  fees 
out  of  the  deposit  in  the  registry;  and 
that  it  was  laches  in  the  claimant  not  to 
apply  to  the  court,  under  rule  45, 
immediately  upon  arrest  of  the  vessel, 
to  require  security  from  the  libelant,  or 
the  release  of  the  vessel.  The  George- 
auna  (D.  C.  1887)  31  Fed.  405,-  408. 

A  libel  may  be  amended  at  any  time 
by  reducing  the  demands  to  an  amount 
agreed  upon  by  way  of  settlement,  and 
in  that  case  it  could  not  be  contended 
that  the  amount  claimed  in  the  libel 
was  to  be  used  as  a  basis  for  determin- 
ing the  marshal's  commission.  Robin- 
son V.  Fifteen  Thousand  Five  Hundred 
and  Sixteen  Bags  of  Sugar  (D.  C. 
1888)  35  Fed.  603. 

On  a  libel  in  rem  for  salvage,  no 
monition  was  served,  but  the  claimant 
appeared,  gave  bond,  and  consented  to 
a  decree  for  a  specified  sum,  which  he 
paid  to  libelant  in  settlement  of  the 
case.  Held,  that  the  marshal  was  not 
entitled  to  any  commission  thereon,  as 
he  had  incurred  no  responsibility. 
Chapman  Derrick  &  Wrecking  Co.  v. 
The  Isabel  (D.  C.  1897)  79  Fed.  103. 

A  marshal  is  entitled  to  the  custom- 
ary charges  at  the  rates  charged  for 
such  services  by  officers  of  the  state 
courts  for  copies  of  libels  in  admiralty, 
for  services  on  newspapers,  and  for 
posting;  the  service  of  copies  being  re- 
quired by  order  of  court.  Lovering  v. 
U.  S.  (D.  C.  1902)  117  Fed.  565. 

15.  ..-.  Expenses  of  keeplno  proper- 
ty attached  or  libeled.— This  section 
does  not  fix  $2.50  per  day  as  an  ab- 
solute limit  of  the  charges  taxable  by 
the  marshal  for  expenses  incurred  by 
reason  of  his  custody  of  property  at- 
tached in  admiralty  cases.  The  Perse- 
verance (D.  C.  l&H)  22  Fed.  462.  But 
see  In  re  Lowenstein  (D.  C.  1869) 
Fed.  Cas.  No.  8,572;  The  Circassian 
(D.  C.  1873)  Fed.  Cas.  No.  2,725;  In 
re  Comstock  (D.  O.  1874)  Fed.  Cas. 
No.  3,075;  In  re  Johnston  (D.  C.  1875) 
Fed.  Cas.  No.  7,421;  In  re  Pace  (D. 
0.  1878)  Fed.  Cas.  No.  10,640.  He 
cannot  charge  $2.50  custody  fees  for 
the  day  and  $2.50  for  the  night.  The 
Captain  John  (D.  C.  1890)  41  Fed.  147, 
following  The  Perseverance  (D.  C. 
1884)  22  Fed.  462.  But  where  it  be- 
comes necessary,  in  order  to  prevent 
loss,  for  a  marshal  to  expend  over 
$2.50  per  day  in  keeping  a  boat  libeled 
in  admiralty,  he  should  be  allowed,  in 
taxing  his  costs,  for  necessary  extra 
expenses,  such  an  amount  as  the  work 
done  is  reasonably  worth.  The  Perse- 
verance (D.  C.  1884)  22  Fed.  462;  The 
Nellie  Peck  (D.  O.  1885)  25  Fed.  468; 
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The  CapUm  John  (D.  C.  1890)  41  Fed. 
147,  148. 

The  charge  of  $2.50  a  day  allowed  to 
the  nuirshal  by  statute  for  "expenses 
of  keeping  vessels,"  does  not  include 
wharfage,  and  a  bill  for  wharfage  paid 
by  the  marshal  for  the  vessel,  while 
she  is  in  his  custody,  can  be  prop- 
erly taxed  as  a  disbursement.  The 
F.  Merwin  (D.  C.  1879)  Fed.  Cas. 
No.  4393.  The  fact  that  he  is  limited 
to  $2.50  a  day  for  keeping  vessels  libel- 
ed or  attached  does  not  prevent  the 
owner  from  recovering,  in  an  action  for 
the  wrongful  detention  of  the  vessel  by 
a  customs  officer,  money  expended  in 
excess  of  such  limit  for  crew  and  pro- 
visions necessary  to  properly  care  for 
the  vessel.  The  Conqueror  (1897)  17 
Sup.  Ct  510,  519,  166  U.  S.  110,  41  L. 
Ed.  937,  reversing  decree  (D.  C.  1892) 
49  Fed.  99. 

A  small  steamer  was  libeled  by  the 
government  and  attached  by  the  mar- 
shaL  It  appeared  that  when  the 
steamer  was  attached  she  was  lying  at 
a  dock  without  crew,  engineer,  or  pro- 
visions, and  no  evidence  was  given  from 
which  an  intention  on  the  part  of  the 
claimants  to  remove  her  from  the  mar- 
shal's custody  could  be  inferred.  The 
marshal  showed  that  the  proceeding 
against  the  vessel  had  been  characteris- 
ed by  the  treasury  department  as  an 
important  one,  and  that  he  had  in- 
formed the  district  attorney  of  his  em- 
ployment of  extra  keepers,  which  had 
been  approved  by  the  latter.  Held, 
that  the  testimony  did  not  show  a  state 
of  facts  requiring  an  extraordinary  ex- 
penditure, and  that  the  marshal  could 
not  recover  for  the  extra  keepers.  The 
Captain  John  (D.  C.  1890)  41  Fed.  147. 

A  deputy  marshal,  by  permission  of 
the  collector  of  the  port,  entered  a 
warehouse  in  which  goods  were  stored 
in  the  custody  of  the  collector,  and 
made  service  of  process,  and  affixed  a 
notice  of  seizure  to  the  property;  and 
thereafter  a  keeper  visited  the  store- 
house three  times  a  day,  though  with- 
out entering  it.  Held,  that  the  marshal 
had  effected  an  attachment,  and  was 
entitled  to  tax  as  custody  fees  such 
amount  as  he  had  actually  paid  a  keep- 
er for  that  service.  Jorgensen  v.  Three 
Thousand  One  Hundred  and  Seventy 
Three  Casks  of  Cement  (D.  C.  1889) 
40  Fed.  606. 

A  marshal  who  has  taken  possession 
of  a  vessel  on  a  process  from  a  court 
of  admiralty  is  responsible  for  her 
safe-keeping  to  all  parties  in  interest, 
and,  if  he  dispenses  with  a  caretaker 
at  the  request  of  one  party,  it  is  within 
his  discretion  to  again  take  possession 
and  incur  the  expense  of  a  keeper  ai 
authorized  by  this  section.  The  Robert 
R.  Kirkland  (1907)  153  Fed.  863,  83 
C.  C.  A.  45,  affirming  decree  (D.  G. 
1906)  143  Fed.  610. 

As  the  marshal,  in  preserving  prop- 
erty arrested  under  process,  acts  as 
bailee,  and  is  responsible  to  all  parties 
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interested  for  its  proper  care,  he  is  en- 
titled, in  the  absence  of  any  statute  or 
rule  of  court,  to  be  paid  his  fees  at  the 
time  he  delivers  up  the  property  by  the 
person  entitled  to  receive  it  The 
Georgeanna  (D.  C.  1887)  31  Fed.  405, 
406. 

Where  a  marshal  seizes  and  takes 
possession  of  a  vessel,  he  is  entitled  to 
his  keeper's  fees,  in  addition-  to  his 
commission,  where  he  delivers  up  pos- 
session of  the  property  subject  to  his 
fees,  on  a  settlement  being  made  of 
the  suit  The  Mary  H.  Brockway  (D. 
O.  1802)  49  Fed.  161,  162. 

In  a  suit  for  possession  of  personal 
property,  which  is  taken  on  process  is- 
sued on  the  application  of  libelants,  the 
same  should  be  delivered  to  them;  and, 
therefore,  if  they  procure  the  arrest  of 
the  property  and  leave  it  in  the  cus- 
tody of  the  marshal,  they  cannot  re- 
cover the  cost  and  expense  of  such  cus- 
tody, either  as  damages  or  costs.  The 
Director  (D.  O.  1888)  34  Fed.  57. 

A  steamship,  condemned  to  be  sold, 
remained  in  the  custody  of  the  marshal, 
by  an  arrangement  between  the  proc- 
tors the  sale  was  adjourned  from  Oc- 
tober to  February,  the  proctors  for  the 
claimant  agreeing  to  place  a  watchman 
on  board.  No  direction  was  given  the 
marshal  to  release  the  vessel,  nor  was 
any  order  of  court  to  that  effect  ap- 
plied for.  Held,  that  the  marshal  was 
correct  in  keeping  his  watchman 
aboard,  and  was  entitled  to  tax  in  his 
costs  the  amount  disbursed  by  him  for 
a  shipkeeper,  notwithstanding  the  pres- 
ence on  the  vessel  of  the  keeper  employ- 
ed by  claimant.  The  San  Jacinto  (D. 
C.  1887)  30  Fed.  266. 
.  Where  a  marshal  has  work  done  in 
a  defective  manner,  and  additional  labor 
becomes  necessary  in  consequence,  no 
compensation  for  the  latter  should  be 
allowed.  TheNelUe  Peck  (D.  C.  1885) 
25  Fed.  463. 

Charges  incurred  by  the  marshal  in 
custody  of  property  attached  in  admir- 
alty, for  extra  men  employed  to  prevent 
the  collector  of  customs  from  taking 
the  property  by  force  out  of  the  mar- 
shal's custody,  will  be  disallowed.  The 
Perseverance  (D.  C.  1884)  22  Fed.  462. 

The  clerk  is  not  authorized  to  take 
a  stipulation  for  the  discharge  of  a  ves- 
sel, but  the  same  must  be  done  in  court 
or  at  chambers,  or  before  a  commis- 
sioner; and  in  the  former  case  notice 
thereof  is  given  to  the  marshal  by  a 
writ  of  supersedeas  issued  by  the  clerk, 
and  in  the  latter  case  by  an  order  to 
the  same  effect  issued  by  the  commis- 
sioner, and  in  neither  case  is  the  mar- 
shal entitled  to  any  fee  or  mileage  for 
"serving"  such  writ  or  order,  but  he 
may  charge  any  necessary  expense  in- 
curred by  him  in  consequence  of  such 
writ  or  order,  as  a  part  of  the  expense 
incurred  under  the  process  for  the  ar- 
rest and  custody  of  the  vessel.  The 
Jeanie  Landles  (D.  O.  1883)  17  Fed. 
91,  Oa 


The  marshal  is  entitled  only  to  his 
actual  necessary  expenses  for  ship- 
keeping,  which  must  be  established  by 
vouchers  or  otherwise  to  the  satisfac- 
tion of  the  court  The  Free  Trader 
<D.  C.  1857)  Fed.  Cas.  No.  5,091. 

A  notice  to  the  marshal  is  not  suf- 
ficient to  relieve  the  libelant  from  ex- 
pense of  a  keeper  of  the  vessel  arrest- 
ed. Application  must  be  made  to  the 
court.  The  Independent  (D.  O.  1878) 
Fed.  Cas.  No.  7,016. 

The  marshal  is  entitled  to  a  reason- 
able charge  for  dockage  of  a  vessel 
which  was  on  a  marine  railway  when 
seized,  and  could  not  be  removed  with- 
out danger  of  sinking.  The  Novelty 
(D.  C.  1877)  Fed.  Cas.  So.  10,368. 

Claimants  not  liable  to  marshal  for 
expenses  attending  seizure,  on  bonding 
vessel,  pending  lippeal  from  decrees  of 
condemnation.  The  Aigburth  (C.  C. 
1862)  Fed.  Cas.  No.  105. 

An  officer  who,  in  executing  admiral- 
ty process  in  rem,  does  not  take  and 
hold  actual  and  manifest  possession, 
cannot  charge  custody  fees,  although 
he  may  be  liable  for  the  safe-keeping  of 
the  vessel.  The  HibernU  (D.  C.  1844) 
Fed.  Cas.  No.  6,455. 

A  marshal  who  holds  property  under 
several  processes  in  admiralty  is  en- 
titled to  a  per  diem  custody  fee,  to  be 
apportioned  among  the  cases  in  which 
the  several  processes  were  issued.  The 
Circassian  (D.  C.  1873)  Fed.  Cas.  No. 
2,725. 

The  custody  fees  where  a  vessel  is 
held  by  virtue  of  two  warrants  to  ar- 
rest, in  different  suits,  are  chargeable 
equally  upon  the  two  suits.  The  John 
Walls,  Jr.  (D.  C.  1849)  Fed.  Cas.  No. 
7,432;  The  Circassian  (D.  C.  1873) 
Fed.  Cas.  No.  2,725. 

Money  paid  by  the  marshal  for  insur- 
ance of  arrested  vessel  cannot  be  taxed 
as  costs.  Burke  v.  The  M.  P.  Rich  (C. 
C.  1860)  Fed.  Cas.  No.  2,162. 

16. Commissions    on    settlement 

of  claim.— The  marshal  has  no  right  to 
the  fees  provided  by  law  in  case  of  set- 
tlement where  the  settlement  is  made 
before  the  claimant  appears  in  court 
Bone  V.  The  Norma  (D.  C.  1856)  Fed. 
Cas.  No.  1,626. 

A  vessel  was  seized  by  the  marshal 
under  a  monition,  and  thereafter  was 
released  on  a  stipulation  for  her  ap- 
praised value.  Held,  that  the  marshal 
was  not  entitled  to  a  commission  on 
such  appraised  value.  The  Acadia  (D. 
C.  1879)  Fed.  Cas.  No.  23.  But  see 
The  Russia  (D.  C.  1871)  Fed.  Cas.  No. 
12,170. 

The  marshal  is  entitled  to  his  com- 
missions, when,  after  a  seizure  in  ad- 
miralty, the  suit  is  settled,  though  with- 
out an  order  of  sale.  The  commissions 
win  be  computed  upon  the  amount  paid 
in  settlement  The  Clintonia  (D.  C. 
1882)   11  Fed.  740. 

The  sum  paid  libelant  in  settlement 
of  his  claim,  and  not  the  amount  daim- 
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ed  in  the  libel,  is  the  basis  on  which 
the  marshal's  commissions  are  deter- 
mined. Robinson  ▼.  15,516  Bags  of 
Sugar  (D.  C.  1888)  35  Fed.  603. 

A  vessel  was  libeled  for  salvage,  but 
the  warrant  of  arrest  remained  in  the> 
clerk's  office,  and  was  never  given  to 
the  marshal,  and  the  parties  stipulated 
that  the  vessel  should  remain  in  her 
owners*  possession.  The  bond  was  nei- 
ther taken  in  the  marshaFs  name,  nor 
delivered  to  him.  After  a  decree  for 
salvage  was  rendered,  the  claim  was 
paid  without  sale,  no  money  passing 
through  the  marshal's  hands.  Held 
that  the  marshal  should  receive  the  re- 
duced commission  provided  for  by  this 
section,  where  a  claim  is  settled  with- 
out a  sale.  Smith  v.  The  Morgan  City 
(D.  O.  1889)  39  Fed.  572,  673. 

The  marshal  is  entitled  to  his  com- 
mission, on  settlement  of  a  proceeding 
by  the  government  to  obtain  forfeiture 
of  a  vessel.  The  Captain  John  (D.  0. 
1890)  41  Fed.  147. 

In  a  suit  to  recover  possession  of  a 
vessel,  where  the  marshal  seizes  and 
takes  possession  of  the  vessel,  and,  on 
settlement  of  the  suit,  delivers  up  pos- 
session of  the  property  subject  to  his 
fees,  he  is  entitled  to  his  regular  com- 
n^issions  on  the  value  of  the  vessel,  be- 
sides keeper's  fees,  though  the  claim 
was  not  for  a  money  demand.  Stark 
V.  The  Mary  H.  Brockway  (D.  C.  1S92) 
40  Fed.  101. 

Where  a  case  is  dismissed  without 
appearance  of  a  claimant,  on  payment 
of  a  sum  less  than  that  claimed,  and 
without  any  appraisal,  commissions  will 
be  allowed  only  on  the  amount  paid  in 
settlement.  Hanson  v.  The  Scottish 
Dale  (D.  C.  1895)  65  Fed.  810. 

17.  ^—  Commission  on  sale  of  prop- 
ertyd— A  marshal  is  entitled  to  a  com- 
mission as  for  the  sale  of  property  in 
a  suit  in  rem  against  a  vessel,  where 
process  issued  and  a  bond  was  given, 
though  the  amount  of  the  final  decree 
'^as  paid  before  execution.  The  City  of 
Washington  (C.  C.  1876)  Fed.  Cas.  No. 
2,772.  But  is  not  entitled  to  any  com- 
missions on  interlocutory  sales  of  prize. 
The  Avery  (C.  C.  1814)  Fed.  Cas.  No. 
671.  Nor  where  a  vessel  is  sold  by  a 
trustee  under  the  limited  liability  act 
The  Vernon  (D.  C.  1888)  36  Fed.  113. 

Where  a  marshal  has  been  paid  his 
fees  and  commissions  on  the  sale  of  a 
vessel  under  decree  of  the  court,  and 
a  claimant  files  a  petition  asking  that 
the  balance  of  the  proceeds  of  the  sale 
be  paid  to  him,  which  is  so  ordered,  the 
marshal  is  not  entitled,  in  addition  to 
his  fees  for  serving  the  process,  to  a 
commission  on  the  amount  paid  to  the 
claimant.  The  Colorado  (D.  C.  1884) 
21  Fed.  592. 

An  auctioneer  is  not  required  by  law 
to  be  employed  by  the  marshal  in  sales 
under  process  or  decree  in  admiralty; 
and  if  an  auctioneer  be  employed  by  him 
he  is  but  the  agent  of  the  marshal,  and 
can  make  no  charge  which  the  marshal 
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could  not  lawfully  make.  The  John  E. 
Mulford  (D.  C.  1883)  18  Fed.  455. 

18.  Commissions  on  disbursements^ 

A  marshal  is  entitled  to  commissions 
of  2  per  cent  on  disbursements.  In 
re  Johnston  (D.  C.  1875)  Fed.  Cas.  No. 
7,421.  Such  disbursements  are  not 
limited  to  expenses  of  court.  In  re 
BurneU  (D.  C.  1876)  Fed.  Cas.  No. 
2,171. 

In  the  federal  courts  in  North  Car- 
olina, the  marshal's  commissions  on 
money  received  and  paid  out  are  part 
of  the  taxable  costs.  Kitchen  v.  Wood- 
fin  (C.  C.)  Fed.  Cas.  No.  7,855. 

A  United  States  marshal  in  charge  of 
a  territorial  penitentiary,  and  receiving 
a  salary  therefor,  under  R.  S.  |§  1892, 
1893,  post,  §§  3524,  3525,  is  not  en- 
titled to  any  commissions  on  disburse- 
ments made  in  connection  therewith. 
U.  S.  V.  Baird  (1893)  14  Sup.  Ct.  17, 
150  U.  S.  54,  37  L.  Ed.  995.  Nor  is  a 
marshal  entitled  to  commissions  on 
money  paid  to  his  deputies  for  taking  a 
census.  U.  S.  v.  Smith  (C.  C.  1846) 
Fed.  Cas.  No.  16,346.  Nor  is  a  Unit- 
ed States  marshal,  in  his  character  of 
disbursing  officer  of  the  government,  en- 
titled, as  between  himself  and  the  gov- 
ernment, to  credit  for  unpaid  disburse- 
ments, or  for  services  rendered  and 
fees  earned  by  his  deputies,  unless  he 
has  paid  for  the  same.  Fitzsimmons 
v.  U.  S.  (1893)  54  Fed.  812,  4  C.  C.  A. 
589. 

19.  Expenses  incurred  in  endeavoring 
to  make  an  arrest— A  marshal  may 
charge  two  dollars  a  day  for  expenses 
in  endeavoring  to  make  an  arrest  when 
the  services  charged  for  were  actually 
rendered  and  the  disbursement  actual- 
ly made.  U.  S.  v.  Harmon  (1893)  13 
jSup.  Ct  327,  332,  147  IJ.  S.  268,  37  li. 
Ed.  164.  Though  he  fails,  because  the 
defendant  has  fled.  U.  S.  v.  Tisdale 
(1902)  114  Fed.  883.  52  C.  C.  A.  603. 
He  may  make  such  charge,  though  the 
warrant  was  issued  and  served  at  the 
place  where  the  court  is  located.  Saun- 
ders V.  U.  S.  (C.  C.  1896)  73  Fed.  782, 
He  may  charge  a  per  diem  paid  his 
deputy,  not  to  exceed  two  dollars  a 
day.  U.  S.  v.  Barker  (D.  C.  1874) 
Fed.  Cas.  No.  15,307.  He  may  be  al- 
lowed actual  lOxpenses  incurred  for 
deputy  marshals  in  pursuit  of  a  pris- 
oner without  warrant  And  expense  in- 
curred in  sending  a  deputy  marshal  to 
accompany  troops,  by  order  of  the  at- 
torney general  of  the  United  States. 
Donahower  v.  U.  S.  {C  C.  1896)  77 
Fed.  153. 

A  marshal  is  not  entitled  to  expenses 
incurred  in  endeavoring  to  make  an  ar- 
rest, when  he  had  no  warrant  and 
could  not  have  arrestt^d  the  accused  if 
found.  Kinney  v.  U.  S.  (C.  O.  1893)  54 
Fed.  313.  As  where  the  warrant  was 
•left  at  home.  U.  S.  ▼.  Ebbs  (D.  C 
1881)  49  Fed.  149.  Nor  where  prison- 
ers were  in  custody  under  commitment 
by  a  commissioner,   and  subsequently 
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izidictments  were  returned  into  court, 
Bitting  at  a  distance,  and  bench  war- 
rants were  issued  for  such  prisoners. 
Hitch  V.  U.  S.  (D.  C.  1895)  66  Fed. 
937. 

Where  more  than  two  days  are  em- 
ployed in  making  an  arrest,  the  neces- 
sity for  the  extra  time  must  be  shown. 
In  re  Crittenden  (C.  C.  1878)  Fed.  Cas. 
No.  3,393.  See  Fletcher  y.  U.  S.  (C. 
C.  1891)  46  Fed.  213,  214,  reversed 
(1893)  13  Sup.  Ct.  434,  147  U.  S.  664, 
37  L.  Ed.  322. 

A  marshal  is  entitled  to  expenses  in- 
curred in  making  an  arrest,  although 
such  arrest  was  not  made  by  the  deputy 
sent  for  that  purpose,  but  was  made  in 
consequence  of  information  acquired  in 
traveling  about  for  that  purpose,  under 
the  direction  of  the  district  attorney; 
and  the  marshal  is  not  restricted  to  the 
statutory  allowance  of  two  dollars  per 
day.  Kinney  v.  U.  S.  (G.  O.  1893)  54 
Fed.  313. 

The  contract  for  the  hire  of  a  horse 
by  a  deputy  marshal,  not  exceeding  the 
$2  allowed  by  law  in  endeavoring  to  ar- 
rest, is  of  such  an  inseparable  nature 
that  one -half  the  expense  cannot  be 
merged  in  the  fee  for  transportation 
returning,  and  tne  whole  sum  should  be 
allowed  as  an  actual  expense  in  endeav- 
oring. Puleston  V.  U.  S.  (O.  G.  1898) 
85  Fed.  570. 

A  marshal  cannot  recover  in  a  suit 
against  the  government  a  charge  of  two 
dollars  a  day,  where  his  claim  is  not 
supported  by  vouchers  or  an  itemised 
statement,^  and  was  for  that  reason  dis- 
allowed by  the  comptroller.  Nixon  v. 
U.  S.  (D.  C.  1897)  82  Fed.  23. 

20.  Fees  for  commitment  and  dls- 
oharge  of  prisoners.— A  marshal  may 
charge  for  a  commitment  where  defend- 
ant is  already  under  arrest  on  another 
warrant.  He  may  charge  for  a  dis- 
charge where  defendants  were  commit- 
ted for  nonpayment  of  a  fine  and  it  was 
paid  ^he  same  day.  As  a  marshal  who 
has  a  person  in  his  custody  on  lawful 
process  must  either  commit  or  discbarge 
him,  and  the  fee  is  the  same  in  either 
case,  a  charge  for  discharging  witnesses 
taken  under  a  warrant  to  remove  and 
turn  them  over  to  another  marshal 
should  not  be  disallowed  on  the  ground 
that  there  was  no  discharge.  Lovering 
V.  U.  S.  (D.  C.  1902)  117  Fed.  565. 

There  is  no  act  of  Congress  which 
makes  the  United  States  liable  for  the 
marshars  fees  in  the  case  of  the  dis- 
charge of  a  debtor  from  imprisonment, 
and  the  Treasury  Department,  there- 
fore, is  not  authorized  to  pay  a  claim 
made  for  them.  (1831)  2  Op.  Atty. 
Gen.  459. 

A  marshal  is  not  entitled  to  any  fee 
for  the  discharge  of  a  poor  convict,  aft- 
er examination  pursuant  to  section 
1706,  ante.  Saunders  v.  U.  S.  (G.  O. 
1806)  73  Fed.  782, 

A  marshal  is  entitled  to  a  fee  for  com- 
mitting a  prisoner  on  warrant  of  re- 
moval in  the  district  to  which  he  has 


been  removed.     Puleston  v.  U.  S.   (C. 
C.  1898)  85  Fed.  570. 

21.  Mileage  for  transporting  prison- 
ers and  guards.— When  a  marshal  takes 
a  criminal  to  a  penitentiary,  the  only 
mileage  he  can  charge  is  "for  transport- 
ing criminals,  ten  cents  a  mile  for  him- 
self, and  for  each  prisoner  and  neces- 
eary  guard,"  and  he  cannot  also  charge 
six  cents  per  mile  as  for  "going  to 
serve*'  the  warrant  of  commitment 
Swift  Co.  V.  U.  S.  (1881)  105  U.  S.  691, 
20  L.  Ed.  1108;  U.  S.  v.  Tanner  (1893) 
13  Sup.  Ct.  436,  147  U.  S.  661,  37  L. 
Ed.  321,  reversing  (1889)  25  Ct  Gl.  68, 
and  overruling  U.  S.  v.  Graham  (1884) 
110  U.  S.  219,  3  Sup.  Ct  582,  28  L. 
Ed.  126.  And  the  court  saying  that 
this  point  was  not  involved  in  the  deci- 
sion in  Harmon  v.  U.  S.  (C.  C.  1890) 
43  Fed.  560,  judgment  affirmed  U.  S. 
V.  Harmon  (1893)  13  Sup.  Ct.  327,  147 
U.  S.  268,  37  L.  Ed.  164.  A  marshal 
transporting  convicts  from  his  district 
to  a  prison  in  another  district  within 
the  same  state  is  entitled  to  10  cents 
per  mile  for  himself  and  for  each  pris- 
oner and  necessary  guard.  U.  S.  v. 
McMahon  (1896)  17  Sup.  Ct  28,  29, 
164  U.  S.  81,  41  L.  Ed.  357.  He  may 
charge  for  travel  and  transportation  in 
bringing  in  poor  convicts  before  a  conr- 
missioner.  Lovering  v.  U.  S.  (D.  C. 
1902)  117  Fed.  565. 

The  expenses  of  transporting  a  pris- 
oner under  a  warrant  of  commitment 
cannot  be  allowed  a  marshal,  where 
such  prisoner  escaped  from  the  cus- 
tody of  his  deputy  before  he  could  be 
delivered  to  the  penitentiary,  and  there 
is  no  finding  of  due  diligence  on  the 
part  of  the  officer  to  prevent  the  es- 
cape. U.  S.  V.  Nix  (1903)  23  Sup.  Ct 
495,  498,  189  U.  S.  199,  47  L.  Ed.  775. 

The  costs  of  transporting  a  guard 
should  be  allowed  only  where  it  is 
shown  that  he  is  necessary,  and  only 
for  the  route  usually  traveled,  but  will, 
be  allowed,  even  though  the  guards  are 
summoned  as  witnesses  and  paid  mile- 
age. In  re  Crittenden  (C.  G.  1878) 
Fed.  Cas.  No.  3,393. 

Transportation  fees  should  be  allow- 
ed, notwithstanding  the  first  name  of 
the  person  arrested  is  wrongly  given 
by  affiant  who  accompanied  the  offi- 
cer.    Id. 

The  statutory  allowance  to  a  marshal 
for  transporting  prisoners  is  intended 
to  cover  the  cost  of  actual  transporta- 
tion, and  cannot  be  charged  where  the 
marshal  and  the  prisoner  walked  from 
the  jail  to  the  place  of  hearing.  Saun- 
ders V.  a  S.  (C.  C.  1806)  73  Fed.  782. 

For  transporting  to  the  frontier  or 
seaboard  Chinese  persons  unlawfully 
within  the  United  States,  marshals  are 
not  entitled  to  fees,  under  this  section, 
at  the  rate  of  10  cents  per  mile;  the 
service  is  a  special  one,  and,  under  the 
acts  making  appropriations  for  Chinese 
exclusion,  only  actual  expenses  are  al- 
lowed. Jacobus  v.  U.  S.  (C.  0.  1898) 
87  Fed.  99/  motion  to  dismiss  writ  of 
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error  denied  (1899)  96  Fed.  260,  37  G. 
C.  A.  466. 

Unless  a  certified  copy  of  the  com- 
plaint upon  which  a  warrant  is  is- 
sued is  annexed  to  the  warrant,  no  mag- 
istrate other  than  the  one  who  issued 
the  warrant,  has  jurisdiction  to  hear 
the  case,  under  the  act  of  March  3, 
1893;  and  the  marshal  is  therefore  en- 
titled to  his  fees  for  transporting  the 
prisoner  from  the  place  of  arrest  to  the 
office  of  such  magistrate,  though  he  is 
not  the  one  nearest  to  the  place  of  ar- 
rest' U.  S.  V.  Donahower  (1808)  85 
Fed.  547,  29  O.  C.  A.  342,  affirming 
Donahower  v.  U.  S.  (0.  O.  1896)  77 
Fed.  153. 

The  proviso  in  the  appropriation  act 
of  August  18,  1894,  whereby  no  mile- 
age is  allowed  to  any  officer  violating 
the  provisions  thereof  relative  to  the 
taking  of  prisoners  before  the  com- 
missioner or  nearest  judicial  officer  hav- 
ing jurisdiction  under  existing  laws,  af- 
fects only  the  appropriation  thereby 
made,  and  does  not  have  the  effect  of  a 
general  restriction.  Puleston  y.  U.  S. 
(D.  C.  1898)  88  Fed.  970. 

Marshals  are  entitled  to  compensa- 
tion for  transporting  witnesses  in  cus- 
tody, though  it  be  not  mentioned  in  the 
statute,  by  analogy  of  the  statute  com- 
pensation for  the  transportation  of 
criminals.     (1853)  6  Op.  Atty.  Gen.  58. 

22.  Fees  and  mileage  under  super- 
seded provisions*— As  to  per  diem  fees 
for  attending  court,  see  McMuUen  v. 
U.  S.  (1892)  13  Sup.  Ct.  127,  146  U. 
S.  360,  36  L.  Ed.  1007  (affirming 
[18891  24  Ct  CI.  394);  U.  S.  v.  Nix 
(1903)  23  Sup.  Ct  495,  497,  189  U.  S. 
199,  47  L.  Ed.  775;  U.  S.  v.  Aldrich 
(1893)  58  Fed.  688,  7  C.  C.  A.  431 
(following  U.  S.  V.  Pitman  [1893]  13 
Sup.  Ct.  425,  147  U.  S.  669,  37  L.  Ed. 
324);  Campbell  v.  U.  S.  (1895)  65 
Fed.  777,  778,  13  C.  C.  A.  128;  U.  S. 
V.  DiU  (1898)  86  Fed.  79,  29  C.  C.  A. 
586  (affirming  [D.  C.  1897]  78  Fed, 
614);  Harmon  v.  U.  S.  (C.  C.  1890) 
43  Fed.  560,  567  (affirmed  [1893]  13 
Sup.  Ct  327,  147  U.  S.  268,  37  L.  Ed. 
164);  Fletcher  v.  U.  S.  (C.  C.  1891) 
45  Fed.  213,  216  (reversed  [1893]  13 
Sup.  Ct.  434,  147  U.  S.  664,  37  L.  Ed. 
322);  The  Perseverence  (D.  C.  1884) 
22  Fed.  462;  Puleston  v.  U.  S.  (D.  C. 
1898)  88  Fed.  970;  McMullen  v.  U.  S. 
(1880)  24  Ct  CI.  394;  Dubois  v.  Same 
(1890)  25  Ct  CI.  195;  (1856)  7  Op. 
Atty.  Gen.  667. 

As  to  mileage  for  attending  court, 
see  Saunders  v.  U.  S.  (C.  C.  1896)  73 
-  Fed.  782,  following  Harmon  v.  U.  S. 
(C.  C.  1890)  43  Fed.  560,  and  U.  S.  ▼. 
Shields  (1894)  14  Sup.  Ct  735,  153 
U.  S.  88,  38  L.  Ed.  645.  A  marshal  is 
entitled  to  mileage  in  traveling  a  sec- 
ond time  to  attend  the  hearing  of  a  de- 
fendant before  a  commissioner;  such 
hearing  having  been  postponed  from  a 
previous  date,  when  the  marshal  was 
present  Hitch  v.  U.  S.  (D.  C.  1895) 
«6  Fed.  937. 
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23.  Fees  for  attendance,  deputies  and 
guards*— A  hearing  on  the  question  of 
admission  to  bail,  or  on  motion  to  ad- 
journ, or  on  arraignment  or  commit- 
ment, constitutes  a  "hearing  and  de- 
ciding," for  the  attendance  upon  which 
a  United  States  marshal  is  entitled  to 
a  per  diem  fee.  Kinney  v.  U.  S.  (C. 
C.  1893)  54  Fed.  313.  He  is  entitied 
to  $2  for  atteadance  upon  a  commis- 
sioner on  application  to  give  bail. 
Donahower  v.  U.  S.  (C.  C.  1896)  77 
Fed.  153.  And  may  charge  for  the  re- 
lease of  a  defendant  on  bail  before  the 
commissioner,  where  such  release  in- 
volves the  taking  of  a  bail  bond.  Kin- 
ney V.  U.  S.  (C.  C.  1893)  54  Fed.  313; 
Puleston  V.  U.  S.  (D.  O.  1898)  88  Fed. 
970. 

A  marshal  is  entitled  to  charge  a  per 
diem  for  services  before  a  commission- 
er upon  the  same  day  that  he  was  al- 
lowed a  per  diem  for  attendance  upon 
the  court  Saunders  v.  U.  S.  (D.  C. 
1896)  73  Fed.  792;  Puleston  v.  U.  S. 
(D.  C.  1898)  88  Fed.  970.  CONTRA. 
Fletcher  v.  U.  S.  (C.  C.  1891)  45  Fed. 
213  (judgment  modified  U.  S.  v. 
Fletcher  [1893]  13  Sup.  Ct  434,  147 
U.  S.  664,  37  L.  Ed.  322).  And  where 
he  attends  examinations  before  two 
different  commissioners  on  the  same 
day,  he  is  entitled  to  a  fee  of  two  dol- 
lars for  attendance  before  each  com- 
missioner. U.  S.  V.  McMahon  (1896) 
17  Sup.  Ct  28,  29,  164  U.  S.  81,  41 
L.  Ed.  357.  He  is  entitled  to  fees  for 
attendance  by  deputy  at  examinations 
before  a  commissioner,  though  the  dep- 
uty was  paid  for  attendance  on  the 
same  day  on  the  district  or  circuit 
courts.  U.  S.  V.  DiU  (1898)  86  Fed. 
79,  29  C.  C.  A.  586  (affirming  DiU  v. 
U.  S.  [D.  O.  1897]  78  Fed.  614).  But 
a  marshal  attending  criminal  examina- 
tions in  separate  and  distinct  cases  up- 
on the  same  day,  before  the  same  com- 
missioner, is  not  entitled  to  fees  in 
each  case,  but  only  to  the  two  doUars 
per  diem.  U.  S.  v.  McMahon  (1896) 
17  Sup.  Ct  28,  29,  164  U.  S.  81.  41  L. 
Ed.  357;  Nixon  v.  U.  S.  (D.  C.  1897) 
82  Fed.  23. 

The  marshal  is  entitled  to  charge  for 
attendance  at  an  examination  of  a  poor 
convict  before  a  commissioner.  Har- 
mon V.  U.  S.  (C.  C.  1890)  43  Fed. 
560;  Sanders  v.  Same  (C.  C.  1896)  73 
Fed.  782;  Hitch  v.  Same  (D.  C.  1895) 
66  Fed.  937.  But  he  is  not  entitled  to 
charges  for  the  attendance  of  two  dep- 
uties in  the  same  case  before  a  circuit 
court  commissioner,  upon  the  examin- 
ation for  the  discharge  of  a  prisoner 
as  a  poor  convict,  unless  the  charges 
were  necessarily  incurred,  which  fact 
should  be  made  to  appear.  Donahow- 
er V.  U.  S.  (1898)  85  Fed.  545,  29  C 
C.  A.  339.  Nor  should  he  be  aUowed 
fees  for  attendance  of  a  deputy  upon 
the  commissioner  on  application  for 
discharge  of  poor  convict,  for  more 
than  one  day.  Donahower  y.  U.  S.  (G. 
.0.  1896)  77  Fed.  153. 
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A  marshal  la  entitled  to  charge  for 
the  attendance  of  a  deputy  before  a 
United  States  commissioner,  though  the 
same  person  is  paid  the  same  day  for 
attendance  as  bailiff  before  federal 
courts.  Lovering  v.  U.  S.  (D.  C.  1902) 
117  Fed.  565. 

A  person  committed  to  jail  to  answer 
a  charge  before  the  circuit  court  can 
be  taken  before  a  commissioner  by  a 
deputy  marshal,  provided  he  has  a  sub- 
pcena  for  such  attendance;  and  for  this 
service  the  deputy  is  entitled  to  the 
regular  fee.  Puleston  v.  U.  S.  (C.  O. 
1898)  85  Fed.  570. 

The  number  of  officers  necessary  to 
preserve  order,  not  exceeding  the  mar- 
shal and  two  deputies,  is  a  matter  to 
be  decided  by  the  commissioner  in  the 
honest  exercise  of  his  discretion.  Har- 
mon r.  U.  S.  (O.  C.  1890)  43  Fed.  560, 
judgment  affirmed  U.  S.  v.  Harmon 
(1803)  13  Sup.  Ct  327,  147  U.  S.  268, 
37  L.  Ed.  164.  The  determination  of 
the  number  of  officers  whose  attend- 
ance is  necessary,  at  a  hearing  of  par- 
ties accused  before  a  commissioner,  is 
a  matter  for  such  commissioner;  and 
the  marshal  is  entitled  to  charge  for 
the  attendance  of  as  many  officers  as 
are  so  found  necessary.  Saunders  v. 
U.  S.  (C.  C.  1896)  73  Fed.  782.  But 
see  U.  S.  V.  Ebbs  (D.  O.  1881)  10  Fed. 
369.  As  to  fees  of  marshal  for  at- 
tending examination  and  bringing  in 
and  guarding  prisoners  before  a  com- 
missioner, see  In  re  Crittenden  (G.  G. 
1878)  Fed.  Cas.  No.  3,393. 

24.  Miieage     for    serving     wrjtsw— A 

marshal  is  entitled  to  charges  for  ac- 
tual travel,  where  the  services  and  re- 
turns were  in  the  same  place,  and 
there  is  proof  that  such  charges  had 
always  theretofore  been  allowed  and 
paid.  He  is  entitled  to  mileage  for  the 
distance  proved  to  have  been  charged 
for  by  the  railroad  company,  though 
the  actual  distance  was  a  little  less,- 
and  for  the  distance  from  the  railway 
terminus  to  the  destination.  Kinney  v. 
U.  S.  (O.  C.  1893)  54  Fed.  313.  He  is 
entitled  to  charge  for  travel  to  serve 
mandates  to  bring  in  poor  convicts. 
Saunders  v.  U.  S.  (C.  C.  1896)  73  Fed. 
782.  And  is  entitled  to  actual  mileage 
traveled  on  return  of  nulla  bona. 
Anonymous  (G.  G.  1845)  Fed.  Gas.  No. 
448.  And  to  mileage  on  writs  of  com- 
missioners for  the  production  of  pris- 
oners under  section  1042,  1706,  post. 
Hitch  V,  U.  S.  (D.  C.  1895)  66  Fed.  937. 
When  a  marshal  takes  a  criminal  to 
a  penitentiary,  he  can  charge  mileage 
only  "for  transporting  criminals,  ten 
cents  a  mile  for  himself,  and  for  each 
prisoner  and  necessary  guard,"  and  six 
cents  per  mile  as  for  "going  to  serve" 
the  warrant  of  commitment.  U.  S.  y. 
Tanner  (1893)  13  Sup.  Ot  436,  147  U. 
S.  661,  37  L.  Ed.  321,  reversing  (1889) 
25  Gt.  CI.  68.  See  Harmon  v.  U.  S. 
(G.  G.  1890)  43  Fed.  560,  judgment 
affirmed  U.  $.  T.  Harmon   (1893)   13 


Sup.  Gt.  327,  147  U.  S.  268.  37  L.  Ed. 
164. 

This  section,  in  those  clauses  which 
relate  to  the  mileage  to  be  allowed!  to 
marshals  for  the  service  of  judicial 
writs,  is  qualified  by  the  final  clause  of 
section  1390,  post,  so  that  if  a  writ  of 
arrest  is  issued  in  a  criminal  cause, 
and  a  writ  of  subpoena  is  issued  at  the 
same  time  in  the  same  cause,  for  wit- 
nesses residing  in  the  same  locality 
with  the  accused,  the  marshal  is  enti- 
tled to  but  one  mUeage,  his  service  of 
the  subpcena  not  requiring  another  "ac- 
tual and  necessary"  traveL  U.  S.  v. 
Ralston  (G.  G.  1883)  17  Fed.  895. 

When  two  papers  in  a  cause  are  serv- 
ed together  on  the  same  party,  mileage 
cannot  be  doubled  by  charging  sepa- 
rately for  each.  Swancoat  v.  Remsen 
(C.  G.  1896)  76  Fed.  950. 

For  transporting  to  the  frontier  or 
seaboard  Chinese  persons  unlawfully 
within  the  United  States,  marshals  are 
not  entitled  to  fees,  under  this  section. 
Jacobus  V.  U.  S.  (C.  G.  1898)  87  Fed. 
99,  motion  to  dismiss  writ  of  error 
denied  (1899)  96  Fed.  260,  37  G.  G.  A. 
468. 

The  prevailing  party  in  a  suit  in  a 
federal  court  is  not  entitled  to  tax 
against  his  opponent  as  a  part  of  his 
costs  the  fees  of  the  marshal  for  serv- 
ing subpoenas  on  witnesses  residing 
without  the  district  and  more  than  100 
miles  from  the  place  of  trial.  U.  S.  v. 
Southern  Pac.  Co.  (G.  G.  1909)  172 
Fed.  909. 

The  marshal  is  not  entitled  to  any 
mileage  for  the  service  of  the  writ  of 
supersedeas  or  order  of  the  court  com- 
missioner notifying  the  marshal  of  the 
discharge  of  a  vessel  on  stipulation,  as 
such  writ  or  order  is  served  on  him- 
self. The  Jeanie  Landles  (D.  G.  1883) 
17  Fed.  91. 

Where  a  defendant  committed  by  a 
United  States  commissioner  is  confined 
in  the  nearest  jail  to  await  the  action 
of  the  grand  jury,  and  after  indict- 
ment, on  an  order  to  bring  him  into 
court,  is  taken  from  such  jail  to  court, 
the  marshal  is  not  entitled,  in  addi- 
tion to  the  mileage  allowed  "for  trans- 
porting criminals,"  to  treat  the  order 
as  an  original  process,  and  charge 
thereon  mileage  at  the  rate  of  six  cents 
from  the  place  of  holding  court  to  the 
jaU.  Nixon  v.  U.  S.  (D.  G.  1897)  82 
Fed.  2.3. 

Allowances  for  travel  by  United 
States  marshals,  provided  by  this  sec- 
tion are  "fees"  within  the  meaning  of 
section  1394,  post,  and  should  be  in- 
cluded in  the  emolument  returns  re- 
quired by  the  latter  section  to  be  made 
by  those  officers.  (1856)  8  Op.  Atty. 
Gen.  123. 

The  proviso  in  Appropriation  Act 
June  16,  1874,  c.  285,  declaring  "that 
only  actual  traveling  expenses  shall  be 
allowed  to  any  person  holding  employ- 
ment or  appointment  under  the  United 
States,"  applies  to  United  Sutes  mar- 
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shals,  and»  therefore,  supereedes  the 
provision  in  this  section  allowing  mile- 
age to  those  officers.  (1874)  14  Op. 
Atty.  Gen.  681. 

•  Section  1390,  in  prohibiting  "any  al- 
lowance for  mileage  or  travel  not  act- 
ually and  necessarily  performed  under 
the  provisions  of  existing  law,"  does 
not  modify  the  provisions  of  this  sec- 
tion, in  so  far  as  they  fix  the  rate,  de- 
termine the  mode  of  computation,  and 
limit  the  compensation  of  marshals  for 
the  service  of  process.  It  leaves  the 
marshal  entitled  to  the  same  compen- 
sation for  travel  for  the  service  of  any 
and  every  writ  to  which  he  would  be 
entitled  under  those  provisions  in  the 
absence  of  that  prohibition,  if  travel 
has  been  actually  and  necessarily  per- 
formed by  him  in  serving  the  writ 
(1878)  16  Op.  Atty.  Gen.  165. 

25.  —  Processes.— Where  a  marshal 
sends  a  process  by  mail  to  his  deputy 
in  a  distant  county,  he  is  entitled  to  be 
paid  mileage  on  such  process;  but, 
where  he  sends  a  deputy  from  the  court 
house  to  a  distant  county  for  service, 
he  is  entitled  to  the  reasonable  ex- 
penses of  the  deputy,  but  not  to  mile- 
age. Anonymous  (D.  O.  1872)  Fed. 
Cas.  No.  437. 

26.  —  Warrants.— A  marshal  is  en- 
titled to  charge  for  travel  to  serve  a 
warrant  of  pardon.  Saunders  v.  U.  S. 
(C.  0.  1896)  73  Fed.  782.  Where 
prisoners  were  in  custody  under  com- 
mitment by  a  commissioner,  and  sub- 
sequently indictments  were  returned 
into  court,  sitting  at  a  distance,  and 
bench  warrants  were  issued  for  such 
prisoners,  he  was  entitled  to  mileage 
in  serving  such  warrants.  Hitch  v.  U. 
S.  (D.  C.  1895)  66  Fed,  937. 

The  marshal  is  entitled  to  mileage 
from  the  limits  of  his  district  to  the 
commissioner  having  jurisdiction  of  a 
case,  where,  through  mistake  or  igno- 
rance, his  deputy,  acting  under  a  war- 
rant legal  on  its  face,  has  taken  cus- 
tody of  a  person  therein  named,  out- 
side of  his  district,  on  the  theory  that 
a  legal  arrest,  so  far  as  the  govern- 
ment is  concerned,  was  effected  imme- 
diately upon  entry  into  the  district  in 
which  the  deputy  could  legally  act 
Puleston  V.  U.  S.  (D.  C.  1898)  88  Fed. 
970. 

A  marshal  traveling  into  a  district 
adjoining  his  own  to  make  an  arrest 
may  recover  for  mileage  actually  travel- 
ed in  his  own  district,  or  for  the  dis- 
tance traveled  in  the  adjoining  district, 
if  he  travel  there  with  a  warrant,  and 
is  deputized  by  the  mi^rshal  of  such  ad- 
joining district,  who  disclaims  his  fees 
in  the  case.  U.  S.  v.  Tisdale  (1902) 
114  Fed.  883,  52  C.  O.  A.  503. 

The  marshal  is  entitled  to  mileage  on 
each  of  a  number  of  jury  summonses 
served  on  different  persons  at  the  same 
time  and  place.  Dill  v.  U.  S.  (D.  C. 
1897)   78  Fed.  614,  judgment  modified 
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U.  S.  ▼.  DiU  (1898)  86  F^.  79,  29  O. 
C.  A.  586. 

Mileage  will  be  allowed  in  each  case 
for  serving  warrants  on  different  par- 
ties at  the  same  place  where  the  par- 
ties in  whose  favor  they  are  served 
are  not  the  same.  In  re  Crittenden  (C. 
C.  1878)  Fed.  Cas.  No.  3,393. 

The  marshal  is  not  entitled  to  mileage 
in  going  to  serve  warrants  of  removal 
and  commitment,  where  he  has  been 
paid  10  cents  per  mile  for  transporta- 
tion of  the  prisoner  on  the  same  war- 
rant at  th^  same  time.  U.  S.  v.  Dill 
(1898)  86  Fed.  79,  29  C.  C.  A.  586, 
reversing  Dili  v.  U.  S.  (D.  C.  1897) 
78  Fed.  614.  Nor  is  he  entitled  to 
charge  for  constructive  mileage  in  serv- 
ing a  warrant  in  bankruptcy,  -actual  per- 
sonal service,  under  order  of  court, 
being  necessary.  In  re  Alexander  (D. 
C.  1869)  Fed.  Cas.  No.  163.  Where  he 
is  paid  for  the  commitment  of  a  prison- 
er, and  the  mileage  for  himself  and 
prisoner  in  transporting  the  latter  to 
the  place  of  commitment  he  is  not  al- 
so entitled  to  mileage  for  serving  the 
warrant  of  commitment  on  the  keeper 
of  the  prison.  Campbell  v.  U.  S. 
(1895)  65  Fed.  777.  13  0.  C.  A.  128. 
He  cannot  be  allowed  charges  for  travel 
to  arrest  when  no  service  is  made. 
Nor  where  he  holds  one  warrant  against 
two  or  more  persons,  served  at  dif- 
ferent places,  can  he  charge  for  travel 
in  going  to  serve  it  upon  one.  and  his 
actual  expenses  for  the  additional  dis- 
tance to  serve  it  on  the  other  or  oth- 
ers. Saunders  v.  U.  S.  (C.  C.  1896) 
73  Fed.  782.  Nor  is  he  entitled  to 
mileage  for  the  distance  traveled  in 
serving  warrants  of  arrest,  in  excess 
of  the  usually  traveled  route  between 
the  place  of  service,  however  great  the 
necessity  of  pursuing  a  circuitous  route. 
U.  S.  V.  Nix  (1903)  23  Sup.  Ct  495, 
496,  189  U.  S.  199,  47  L.  Ed.  775. 

A  deputy  marshal  is  not  entitled  to 
traveling  expenses,  after  the  warrant 
has  been  returned,  from  the  place  of 
its  return  to  the  place  of  his  residence, 
Dubois  V.  U.  S.  (1890)  25  Ct  CI.  195. 

27.  SubpcenaSd— Every     subpoena 

in  criminal  cases  must  contain  the 
names  of  all  witnesses  in  the  same 
cause  who  reside  in  the  same  locality 
and  can  be  conveniently  embraced  in 
it  U.  S.  V.  Ralston  (C.  C.  1883)  17 
Fed.  895,  900. 

A  marshal  is  not  entitled  to  travel- 
ing expenses  for  service  of  subpoena  on 
a  witness,  at  a  place  where  there  was 
a  deputy  to  whom  the  subpoena  could 
have  been  mailed.  Donahower  v.  U. 
S,  (O.  C.  1896)  77  Fed.  153. 

Under  R.  S.  $  877,  post,  §  1488,  read 
in  connection  with  this  section  the 
names  of  as  many  witnesses  in  the  same 
cause  as  convenience  of  service  will 
permit  are  to  be  included  in  one  sub- 
poena, requiring  the  witnesses  to  at- 
tend and  testify  generally,  i.  e.,  either 
before  the  grand  jury  or  petit  jury,  or 
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both.  In  re  Shaw  (O.  C.  1909)  172 
Fed.  520. 

Where  a  United  States  commission- 
er, on  issuing  the  warrant  for  the  ar- 
rest of  a  person  charged  with  the  vio- 
lation of  the  internal  revenue  laws,  at 
the  same  time  issued  subpcenas  for  wit- 
nesses  to  be  used  to  sustain  such 
charge,  which  subpcenas  were  left  blank 
as  to  time  and  place  of  return  until 
return  was  made,  the  practice  being 
for  the  marshal  to  serve  such  subpoenas 
only  in  case  the  arrest  was  made,  the 
marshal  is  entitled  to  mileage  on  such 
subpoenas,  when  served,  from  the  place 
of  return  to  the  place  of  service,  the 
same  as  though  issued  after  the  war- 
rant had  been  served  and  returned. 
Nixon  V.  U.  S.  (D.  C.  1897)  82  Fed.  23. 

The  provision  that  the  clerk  shall 
insert  the  names  of  as  many  witnesses 
in  a  subpoena  as  convenience  in  serv- 
ing the  same  will  permit  is  directory. 
The  clerk  is  the  person  to  determine 
the  question  of  convenience;  and  if 
the  marshal's  accounts  have  been  ap- 
proved, the  burden  of  proof  is  upon 
the  defendants  to  show  collusion  be- 
tween the  clerk  and  the  marshal,  or 
to  establish  the  fact  that  no  question 
of  convenience  could  have  arisen.  Car- 
roll V.  U.  S.  (1896)  31  Ct  01.  314. 

28. Computation  of  mileage.— A 

marshal  is  not  entitled  to  mileage  even 
for  distances  actually  traveled,  unless 
the  charges  were  necessarily  incurred, 
in  which  case  the  fact  should  be  made 
to  appear.  Donahower  v.  U.  S.  (1898) 
85  Fed.  545,  29  C.  C.  A.  339. 

A  charge  for  constructive  travel  and 
attendance  at  the  monthly  rules  dis- 
allowed. U.  S.  V.  CogsweU  (0.  C.  1838) 
Fed.  Cas.  No.  14,825;  Same  v.  Smith 
(O.  C.  1846)  Fed.  Cas.  No.  16,348. 

A  marshal  who  traveled  160  miles  to 
serve  a  witness  residing,  in  an  air  line, 
within  100  miles  from  the  place  of  trial 
will  be  allowed  mileage  for  100  miles 
only.  Parker  v.  Bigler  (C.  C.  1857) 
Fed.  Cas.  No.  10,726. 

"Travel"  or  "mileage"  is  to  be  com- 
puted from  the  place  where  the  process 
is  returned  to  the  place  of  service.  In 
re  Crittenden  (C.  C.  1878)  Fed.  Cas. 
No.  3,393. 

Section  1390,  post,  does  not  preclude 
a  marshal  from  full  mileage  on  each 
of  two  or  more  writs  served  at  the 
same  time  and  place  on  different  per- 
sons, but  applies  only  to  cases  in  which 
there  was  no  actual  travel,  as  where  a 
writ  was  sent  through  the  mail  to  be 
served  by  a  deputy  near  the  place  of 
service.  Harmon  v.  U.  S.  (C.  C.  1890) 
43  Fed.  560,  566.  affirmed  (1893)  13 
Sup.  Ct.  327,  147  U.  S.  268,  37  L.  Ed. 
164.  See  Fletcher  v.  U.  S.  (C.  C. 
1891)  45  Fed.  213,  214,  reversed  (1893) 
13  Sup.  Ct.  434,  147  U.  S.  664,  37  L. 
Ed.  322. 

A  marshal  is  entitled  to  mileage  in 
serving  writs,  where  it  appears  that  the 
railroad  route  traveled  was  the  nearest 
practicable.     Kinney  v.  U.   S.    (C.   C. 


1893)  54  Fed.  313,  following  Fletcher 
V.  United  States  (C.  O.  1891)  45  Fed. 
213. 

A  marshal  is  entitled  to  mileage  only 
on  the  shortest  practicable  route  by  the 
ordinary  mode  of  travel,  though  he 
actually  traveled  by  a  longer  route, 
which,  because  of  better  railroad  facili- 
ties, could  be  traveled  in  less  time. 
Hitch  V.  U.  S.  (D.  C.  1895)  66  Fed.  937. 

A  commissioner  issued  a  warrant  at 
H.,  to  be  served  at  R.  There  being  no 
depdlty*  at  H.,  he  forwarded  the  war- 
rant to  the  marshal  at  P.,  and  it  was 
served  by  going  by  the  most  direct  route 
from  there  to  R.  Held,  that  the  mar- 
shal was  entitled  to  mileage  for  this 
distance  of  actual  and  necessary  travel, 
and  not  merely  for  travel  from  H.  to 
R.  Dill  V.  U.  S.  (D.  0.  1897)  78  Fed. 
614,  judgment  modified  U.  S.  v.  Dill 
(1898)  86  Fed.  79,  29  C.  C.  A.  586. 

In  the  service  of  a  writ,  the  only 
statutory  requirement  is  that  travel 
shall  be  actual,  to  be  computed  from  the 
place  where  the  process  is  returned  to 
the  place  of  service;  and  the  drcum* 
stance  that  an  interval  of  several  days 
occurred  after  a  portion  of  the  dis- 
tance had  been  traveled,  and  before 
its  service,  cannot  defeat  the  marshal's 
claim  for  mileage.  Puleston  v.  U.  S. 
(D.  C.  1898)  88  Fed.  970. 

The  marshal  is  entitled  to  mileage 
computed  according  to  paragraph  25, 
without  regard  to  whether  the  arrest 
was  effected  by  the  deputy  nearest  the 
place  where  the  prisoner  was  appre- 
hended.   Id. 

The  existence  of  a  continuous  line  of 
railroad  between  two  points,  on  which 
a  train  occasionally  runs,  which  line  is 
shorter  than  that  ordinarily  used,  does 
not  limit  the  marshal,  in  charging  for 
mileage  between  such  points,  to  the 
length  of  such  line.  Lovering  v.  U. 
S.  (D.  C.  1902)  117  Fed.  565. 

29. Where  more  than  two  writs 

servedd— A  marshal  is  entitled  to  mile- 
age for  each  writ  he  serves  when  on 
different  persons,  although  he  only 
makes  one  trip.  U.  S.  v.  Fletcher 
(1893)  13  Sup.  Ct.  434,  435,  436,  147 
U.  S.  664,  37  L.  Ed.  322,  reversing 
judgment  Fletcher  v.  U.  S.  (C.  C.  1891) 
45  Fed.  213,  and  approving  U.  S.  v. 
Harmon  (1893)  13  Sup.  Ct.  327,  147 
U.  S.  268,  37  L.  Ed.  164. 

The  marshal  should  be  allowed  mile- 
age on  two,  and  only  two,  subpoenas, 
where  on  the  same  trip  he  serves  sever- 
al subpoenas  for  the  government,  in 
different  cases,  on  the  same  person. 
Campbell  v.  U.  S.  (1895)  65  Fed.  777, 
783,  13  C.  C.  A.  128. 

Where  separate  writs  of  mandamus 
are  issued  against  the  members  of  a 
board  of  officers  for  disobedience  of  a 
mandamus,  the  marshal  will  be  al- 
lowed costs  in  each  case.  Durant  v. 
Washington  County  (C.  C.  1869)  Fed. 
Cas.  No.  4,191. 

The  provisions  of  this  section  relating 
to  the  mileage  for  service  of  judicial 
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writs  is  qualified  by  the  final  clause  of 
section  7,  Act  Feb.  22,  1875,  section 
1390,  post,  so  that  if  a  writ  of  arrest 
is  issued  in  a  criminal  cause,  and  a 
writ  of  subporaa  is  issued  at  the  same 
time  in  the  same  cause,  for  witnesses 
residing  in  the  locality  with  the  accused, 
the  marshal  is  entitled  to  but  one  mile- 
age; his  service  of  the  subpoena  not 
requiring  another  "actual  and  neces- 
sary" travel.  U.  S.  v.  Ralston  (C.  C. 
1883)   17  Fed.  895,  900. 

Clause  24  of  this  section  does  not 
restrict  the  marshal  to  a  single  travel 
at  each  term,  but  where  court  adjourns 
over  one  or  more  days,  he  may  return 
home,  and  charge  travel  for  going  to 
attend  the  term  at  the  day  to  which 
it  is  adjourned.  Harmon  v.  U.  S.  (G. 
C.  1890)  43  Fed.  560,  565,  affirmed 
(1893)  13  Sup.  Ct  327,  147  U.  S.  268, 
37  L.  Ed.  164. 

A  marshal  may  charge  for  travel  up- 
on two  or  more  writs  against  different 
persons,  served  at  the  same  place  and 
time.  Saunders  v.  U.  S.  (0.  O.  1896) 
73  Fed.  782,  following  Harmon  v.  U.  S. 
(C.  C.  1890)  43  Fed.  560. 

A  marshal  having  two  or  more  pro- 
cesses at  the  same  time,  in  the  same 
proceeding,  can  charge  mileage  but 
once;  but  additional  travel  made  neces- 
sary may  be  charged.  In  re  Donahoe 
(D.  C.  1873)  Fed.  Cas.  No.  8,979. 

A  marshal  is  allowed  for  travel  on 
the  service  of  each  warrant  when  not 
more  than  two  are  served  on  the  same 
defendant  for  the  same  party  on  the 
same  day.  Lovering  v.  U.  S.  (D.  O. 
1902)  117  Fed.  tiCC. 

30.  Proof  of  Items  charged.-/rhe  ex- 
penses allowed  for  "traveling"  must  be 
actually  proven  by  the  marshal,  dep- 
uty, or  bailiff  who  incurred  the  expens- 
es, and  should  be  referred  to  specifical- 
ly. In  re  Crittenden  (O.  C.  1878)  Fed. 
Cas.  No.  3,393. 

The  marshal  must  name  the  place  of 
service  in  his  return,  so  that  the  cor- 
rectness of  the  mileage  charged  may  ap- 
pear upon  its  face.  In  re  Donahoe  (D. 
0. 1873)  Fed.  Cas.  No.  3,979.  He  must 
present  vouchers  for  items  charged  in 
his  accounts,  or  produce  satisfactory 
reason  for  their  absence.  In  re  Com- 
stock  (D.  C.  1874)  Fed.  Cas.  No.  3,- 
075.  His  oath  is  not  conclusive  as  to 
the  necessity  of  expenses  charged  in  his 
account.  In  re  Pace  (D.  C.  1878)  Fed. 
Cas.  No.  10,640. 

31.  Expenses  in  ileu  of  miieaoe.^A 

marshal  is  entitled  to  actual  traveling 
expenses  charged  in  lieu  of  mileage. 
Kinney  v.  U.  S.  (C.  C.  1893)  54  Fed. 
313;    The   Wavelet    (D.    O.   1885)    25 


Fed.  73a  .  But  is  not  entitled  to  the 
actual  expenses  incurred  in  earning  a 
fee,  in  addition  to  the  statutory  allow- 
ance. U.  S.  V.  Fitzsimmons  (C.  C. 
1892)  50  Fed.  381.  He  cannot,  after 
he  has  received  his  actual  expenses  on 
one  writ  for  making  a  trip  on  which  he 
serves  several  writs  in  favor  of  the 
government  on  different  persons,  there- 
after recover  his  mileage  on  the  other 
writs  so  served.  Campbell  v.  U.  S. 
(1895)  65  Fed.  777,  13  C.  C.  A.  128; 
Saunders  v.  U.  S.  (C.  C.  1896)  73  Fed. 
782. 

32.  Fees  and  mileage  of  marshal  as 
messenger.— A  marshal  should  not  be 
allowed  to  charge  for  unofficial  acts 
which  might  be  performed  by  a  private 
messenger.  Donahower  v.  U.  S.  (C.  C. 
1896)  77  Fed.  153 

See  Anonymous  (D.  C.  1872)  Fed. 
Cas.  No.  437;  In  re  Dean  (D.  C.  1868) 
Fed.  Cas.  No.  3,699;  In  re  Talbot,  Id. 
13,727;  In  re  Hare  (D.  C.  1872)  Fed. 
Cas.  No.  6,003;  In  re  Pfaff  (D.  C. 
1873)  Fed.  Cas.  No.  1:1,060;  In  re 
Johnston  (D.  C.  1875)  Fed.  Cas.  No. 
7,421;  In  re  Hellmar  (D.  C.  1877)  Fed. 
Cas.  No.  6,342. 

33.  Fees  not  speoiflcaily  provided 
for.— A  United  States  marshal  is  en- 
titled to  reasonable  compensation  for 
serving  a  complaint,  and,  where  it  is 
served  together  with  the  summons,  a 
fee  of  one  dollar  will  be  allowed.  Swan- 
coat  V.  Remsen  (C.  C.  1896)  76  Fed- 
950. 

Fees,  when  not  regulated  by  law,  are 
to  be  allowed  upon  the  principles  of  a 
quantum  meruit.  In  case  of  dispute  in 
regard  to  such  fees  the  matter  will  be 
referred  to  an  auditor.  Bottomley  ▼. 
U.  S.  (C.  C.  1840)  Fed.  Cas.  No.  1,- 
689. 

34.  Payment  of  fees  In  advance.*— 
Where  the  marshal  is  required  to  serve 
process  in  suits  other  than  where  the 
United  States  requires  the  service,  he 
has  a  right  to  demand  his  fees  in  ad- 
vance of  the  service  to  be  performed. 
Duy  V.  Knowlton  (C.  C.  1882)  14  Fed. 
107. 

Cited  without  definite  application, 
Sanborn  v.  U.  S.  (1890)  10  Sup.  Ct. 
812,  816,  135  U.  S.  271,  34  L.  Ed.  112; 
U.  S.  V.  Smith  (1895)  15  Sup.  Ct  846, 
847,  158  U.  S.  346,  39  L.  Ed.  1011; 
U.  S.  V.  Hill  (C.  C.  1885)  25  Fed.  375, 
377  (affirmed  [18871  7  Sup.  Ct.  510,  120 
U.  S.  169,  30  L.  Ed.  627);  Same  v. 
Richardson  (C.  C.  1886)  28  Fed.  61,  73; 
Erwin  v.  U.  S.  (D.  C.  1889)  37  Fed. 
470,  490,  2  L.  R.  A.  229;  The  Vender- 
cook  (D.  C.  1897)  77  Fed.  865. 


§  1387.  (R.  S.  §  830.)     What  fees  to  be  paid  to  marshals. 

There  shall  be  paid  to  the  marshal  his  fees  for  services  rendered 
for  the  United  States,  for  summoning  jurors  and  witnesses  in  behalf 
of  the  United  States,  and  in  behalf  of  any  prisoner  to  be  tried  for  a 
capital  offense,  for  the  maintenance  of  prisoners  of  the  United  States 
confined  in  jail  for  any  criminal  offense;    also,  for  his  reasonable 
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actual  expense  for  the  transportation  of  criminals,  and  of  the  mar- 
shal and  guards,  to  prisons  designated  by  the  Attorney-General, 
and  for  hire  and  subsistence  in  that  behalf,  as  hereinbefore  provided ; 
also,  his  fees  for  the  commitment  or  discharge  of  prisoners;  his 
expenses  necessarily  incurred  for  fuel,  lights,  and  other  contingencies 
that  may  accrue  in  holding  the  courts  within  this  district,  and  pro- 
viding the  books  necessary  to  record  the  proceedings  thereof :  Pro- 
vided, That  he  shall  not  incur,  or  be  allowed,  an  expense  of  more 
than  twenty  dollars  in  any  one  year  for  furniture,  or  fifty  dollars  for 
rent  of  a  building  and  making  improvements  thereon  without  first 
submitting  a  statement  and  estimates  to  the  Attorney-General  and 
getting  his  instructions  in  the  premises. 

Act  Feb.  26,  1853,  c.  80,  {  2,  10  Stat.  165.  Act  May  12,  1864,  c.  85,  §§ 
1,  3,  13  Stat.  74,  75.     Act  June  22,  1870,  c.  150,  $  15,  16  Stat.  164. 

The  provisions  of  tJiis  section  for  payment  by  the  United  States  to  marshals 
of  fees,  and  to  some  extent,  also,  for  payment  of  their  expenses,  may  be 
regarded  as  superseded  by  the  provisions  of  Act  May  28,  1896,  c.  252,  §§  6,  9, 
relating  to  their  fees,  and  to  salaries  instead  of  fees,  etc.,  and  of  sections  10- 
13  of  that  act,  relating  to  compensation  for  their  deputies  and  their  expenses, 
and  by  subsequent  provisions  relating  thereto,  post,  §f  1418,  1421-1426. 

See  notes  to  R.  S.  §  829,  ante,  S  1386. 
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Collection  and  payment  of  fees  and 
expenses.— Where  the  marshal  is  re- 
quired to  serve  process  in  suits  other 
than  where  the  United  States  requires 
the  service,  he  has  a  right  to  demand 
his  fees  in  advance  of  the  service  to  be 
performed.  Duy  v,  Knowlton  (O.  O. 
1882)  14  Fed.  107.  He  has  a  remedy 
by  attachment  to  enforce  payment  of 
his  fees.  Anonymous  (C.  C.  1814)  Fed. 
Cas.  No.  445.  CONTRA,  In  re  At- 
lantic Mut  Life  Ins.  Co.  (D.  C.  1878) 
Fed.  Cas.  No.  629.  His  commission  of 
5  per  cent  may  be  included  in  a  replev- 
in bond  for  goods  distrained  for  rent 
Alexander  v.  Thomas  (C.  C.  1802)  Fed. 
Cas.  No.  174. 

A  marshal  who,  in  taking  the  census, 
advances  money  to  pay  the  expenses, 
after  repeated  attempts  to  obtain  it 
from  the  proper  department,  may  re- 
tain the  amount  thus  paid  out  of  the 
public  money  in  his  hands.  U.  S.  v. 
Ten  Eyk  (O.  C.  1846)  Fed.  Cas.  No. 
16,449. 

The  deputy's  remedy  for  compensa- 
tion for  services  performed  by  him  is 
against  the  marshal  for  whom  he  per- 
formed the  services.  Wintermute  ▼. 
Smith  (C.  C.  1858)  Fed.  Cas.  No.  17,- 
897. 

The  fees  for  a  service  by  a  deputy 
marshal  legally  belong  to  the  marshal, 
and  his  receipt  for  them  operates  as  a 
discharge  from  liability  for  such  serv- 
ice.   Id. 

Entries  and  memoranda  made  by  a 
deceased  United  States  marshal  are 
admissible  in  evidence  in  favor  of  his 
administratrix  in  an  action  by  her 
against  the  United  States  to  recover 
for  services  and  disbursements  of  the 
intestate  in  his  lifetime.  Kinney  v.  U. 
S.  (C.  C.  1893)  54  Fed.  313,  modified 
(C.  C.  1894)  60  Fed.  883. 

It  is  not  an  effectual  payment  of  the 


fees  of  a  deputy  United  States  marshal 
for  an  assignee  in  bankruptcy,  under 
direction  from  the  officer,  to  pay  them 
into  court  with  funds  of  the  estate, 
without  designation.  Bryant  v.  Abbot 
(1850)  22  N.  H.  (2  Fost)  216. 

Expenses  of  procuring  witnesses.— 
A  marshal  is  entitled  to  traveling  ex- 
penses for  procuring  witnesses  from 
outside  the  district  by  direction  of  the 
district  attorney.  Kinney  v.  U.  S.  (C. 
C.  1893)  54  Fed.  313. 

Maintenance  of  prisoners.— The  act 
of  1853  entitles  the  marshal  of  the 
District  of  Columbia  to  a  reasonable 
allowance!  for  maintenance  of  prisoners, 
the  amount  of  which  is  determinable  by 
the  proper  accounting  officers,  under 
the  direction  of  the  Secretary  of  the  In- 
terior, according  to  a  fair  and  just 
standard.  (1863)  10  Op.  Atty.  Gen. 
463. 

Under  the  order  of  the  Secretary  of 
the  Interior  requiring  the  marshal  of 
the  District  of  Columbia  to  state  and 
settle  his  accounts  for  f^es  and  ex- 
penses of  courts,  in  accordance  with 
Act  Feb.  26,  1853,  c.  80,  the  marshal 
is  entitled  to  receive  for  the  mainte- 
nance of  the  prisoners  confined  in  jail 
for  criminal  offenses  such  allowance  as 
1;hat  act  authorizes.    Id. 

Transportation     of     prisoners.— The 

marshal  is  entitled  to  a  fee  for  travel 
incident  to  transporting  /criminals. 
Tanner  v.  U.  S.  (1889)  25  Ct  CI.  68. 
He  is  entitled  to  the  hire  of  carriages 
to  transport  prisoners,  where  the  serv- 
ices are  of  great  value,  and  the  charges 
include  only  amounts  allowed  for  travel 
or  actual  expenses.  Kinney  v.  U.  S. 
(C.  C.  1893)  54  Fed.  313.  And  to 
actual  expenses  for  a  sleeping-car  berth 
for  himself*  while  transporting  prison- 
ers to  a  penitentiary,  involving  a  trip 
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of  36  hours.    Puleston  y.  U.  S.  (C.  O. 
1808)  a5  Fed.  570. 

The  hire  of  hacks  to  transport  pris- 
oners to  and  from  court  being  agreed 
to  have  been  in  accordance  with  the 
usual  practice,  and  to  have  always  be- 
fore been  allowed,  it  will  be  presumed 
to  have  been  required  by  the  court  for 
the  prompt  dispatch  of  business.  Har- 
mon V.  U.  S.  (C,  C.  1890)  43  Fed.  560. 
567,  affirmed  (1893)  13  Sup.  Ct  327, 
147  tJ.  S.  268,  37  L.  Ed.  164. 

Expenses  necessarily  Incurred  for 
continoencieSd— The  provision  that 
marshals  shall  be  paid  their  expenses 
necessarily  incurred  for  fuel,  lights,  and 
"other  contingencies  that  may  accrue 
in  holding  the  courts"  within  their  dis- 
tricts, is  sufficient  to  entitle  a  marshal 
to  reimbursement  for  the  expense  of 
extra  baili£fs  ordered  by  the  court  to 
take  charge  of  a  jury  impaneled  in  a 
capital  case,  and  the  cost  of  meals 
furnished  officers  in  charge  of  witnesses 
in  custody.  U,  S.  v.  Swift  (1905)  139 
Fed.  225,  71  C.  O.  A.  351.  applying  U; 
S.  V.  Hill  (1887)  7  S.  Ct.  510,  120  tJ. 
S.  169,  30  L.  Ed.  627,  and  affirming 
judgment  Swift  v.  U.  S.  (O.  C.  1904) 
128  Fed.  763. 

A  marshal  should  be  allowed  the  ex- 
pense of  meals  furnished  to  prisoners 
while  in  custody  awaiting  examination, 
even  though  there  is  a  county  jail 
where  the  prisoners  might  be  fed. 
Donahower  v.  U.  S.  (C.  C.  1896)  77 
Fed.  153.  The  amount  paid  by  him 
for  jurors'  meals  while  deliberating  on 
a  verdict  is  an  expense  necessarily  in- 
curred. Campbell  v.  U.  S.  (1895)  65 
Fed.  777,  13  C.  O.  A.  128;  U.  S.  v. 
Donahower  (1898)  85  Fed.  647,  29  C. 
C.  A.  342. 

The  marshal  is  entitled  to  be  reim- 
bursed as  a  contingent  expense,  for 
money  actually  paid  for  guards  for 
prisoners  attending  court.  U.  S.  v.  Dill 
(1898)  86  Fed.  79,  29  C.  C.  A.  586, 
affirming  Dill  v.  U.  S.  (D.  C.  1897)  78 
Fed.  614.  For  stationery  furnished  by 
him  for  the  use  of  the  court,  proper 
vouchers  for  the  cost  of  the  same  being 
duly  produced.  Kinney  v.  U.  S.  (O.  O. 
1893)  54  Fed.  313.  And  for  payments 
made  by  him  to  court  messengers, 
criers,  and  bailiffs  in  pursuance  of  stat- 
utory requirement.    Id. 

Where  bailiffs  were  appointed  to  at- 
tend on  the  juries  and  "for  other  neces- 
sary purposes,"  as  authorized  by  R.  S.. 
§  715,  ante,  §  1338,  and,  it  appearing 
that  all  deputy  marshals  were  other- 
wise empleyed,  and  certain  witnesses 
were  required  in  court,  the  marshal  au- 
thorized the  bailiffs  to  serve  the  sub- 
poenas^ which,  under  the  state  laws,  any 
disinterested  person  might  do,  the  mar- 
shal was  entitled  to  the  allowance  of 
the  expenses  of  such  bailif  s  in  serving 
the  subpoenas.  Swift  v.  U.  8.  (C.  C. 
1904)  128  Fed.  763,  judgment  affirmed 
U.  S.  V.  Swift  (1905)  139  Fed.  225,  71 
C,  C.  A.  351. 

A    marshal,    for    transportation    on 
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orders  to  bring  in  defendants  or  wit- 
nesses, or  to  take  them  back  to  jail, 
will  be  allowed  only  actual  expenses. 
Lovering  v.  U.  S.  (D.  C.  1902)  117  Fed. 
565. 

The  marshal  is  not  entitled  to  the 
actual  expenses  incurred  in  earning  a 
fee,  in  addition  to  the  statutory  allow- 
ance, U.  S.  V.  Fitzsimmons  (C.  C. 
1892)  50  Fed.  381,  388.  Nor  to  expens- 
es incurred  in  sending  a  third  person  to 
investigate  a  controversy  between  him- 
self and  one  of  his  deputies.  U.  S.  v. 
Fitzsimmons  (C.  C.  1892)  50  Fed.  381. 
389.  Nor  expenses  incurred  by  the 
marshal  for  the  purpose  of  establish- 
ing and  settling  his  accounts  with  the 
government  U.  S.  v.  Cogswell  (O.  C- 
1838)  Fed.  Cas.  No.  14325.  Nor  to 
actual  expenses  paid  by  a  deputy  for 
his  meals  at  his  place  of  abode,  unless 
the  charges  were  necessarily  incurred, 
in  which  case  the  fact  should  be  made 
to  appear.  Donahower  v.  U.  S.,  85  Fed. 
545,  29  C.  C.  A.  339. 

The  account  of  the  marshal  of  the 
District  of  Columbia  for  extra  allow- 
ances to  government  witnesses  on  the 
trial  for  the  burning  of  the  Treasury 
buildings,  made  by  the  circuit  court,  and 
certified,  cannot  be  legally  paid,  not- 
withstanding the  certificate,  for  the 
reason  that  no  act  of  Congress  au- 
thorizes payment  of  charges  for  such  a 
purpose.     (1838)  3  Op.  Atty.  Gen.  318. 

Furniture,  rent,  and  Improvements.^ 

A  marshal  will  be  reimbursed  for  rent 
paid  for  an  office  for  the  clerk  of  the 
courts  of  the  United  States.  U.  S.  v. 
CogsweU  (0.  C.  1838)  Fed.  Cas,  No. 
14,825.  Where  he  incurs  a  greater  ex- 
pense than  $20  a  year  for  furniture, 
without  the  previous  authority  of  the 
Secretary  of  the  Interior,  he  cannot  be 
allowed  in  his  accounts  the  amount  ex- 
pended exceeding  that  allowance;  and 
the  same  rule  applies  to  the  excess 
above  $50  for  rent  and  improvements 
when  expended  without  such  authority. 
(1866)  11  Op.  Atty.  Gen.  506. 

No  marshal  of  a  district  can  be  al- 
lowed in  his  accounts  for  the  expendi- 
ture of  more  than  $20  for  furniture 
and  $50  for  rent,  unless  previously  to 
the  expenditure  he  obtain  the  appro- 
bation of  the  Secretary  of  the  Interior. 
(1857)  9  Op.  Atty.  Gen.  98.  The  Sec- 
retary has  no  authority  to  give  the  ap- 
proval after  the  expenditure  is  made. 
Id.  The  powers  of  the  Secretary  in 
this  respect  are  not  enlarged  by  the 
law  which  authorizes  an  appeal  to  him 
from  the  accounting  officers.    Id. 

Right  to  Interestw— The  marshal  may 
be  allowed  interest  on  expenditures. 
In  re  Donahoe  (D.  G.  1873)  Fed.  Cas. 
No.  3,979;  U.  S.  v.  CogsweU  (C.  C. 
1838)  Fed.  Cas.  No.  14,825.  And  on 
fees.  U.  S.  V.  Cogswell  (C.  C.  1838) 
Fed.  Cas.  No.  14,825.  CONTRA,  In 
re  Donnhoe  (D.  C.  1873)  Fed.  Cas. 
No.  3,979.  He  is  entitled  to  interest 
on  sums  due  to  him  and  not  paid  aj^ter 
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demand,    and    must    pay    interest    on  Cited    without    definite    appiication, 

sums  due  from  him  after  demand.    U.  Fitzsimmons  v.  U.  S.  (1893)  54  Fed. 

S.   V.   Smith    (C.   O.   1846)    Fed.  Oas.  812,  817,  819.  4  C.  C.  A.  589;  In  re  Ly- 

No.  16,346.  man  (D.  C.  1893)  55  Fed.  29,  35. 

§  1388.  (Act  March  3,  1887,  c.  362.)  Fees  on  warrants  for  arrest 
of  persons  under  recognizance;  per  diem  compensation  for  at- 
tendance at  court. 

Hereafter  no  part  of  the  appropriations  made  for  the  payment 
of  fees  for  United  States  marshals  or  clerks  shall  be  used  to  pay 
the  fees  of  United  States  marshals  or  clerks  upon  any  writ  or  bench 
warrant  for  the  arrest  of  any  person  or  persons  who  may  be  in- 
dicted by  any  United  States  grand  jury,  or  against  whom  an  in- 
formation may  be  filed,  where  such  person  or  persons  is  or  are  under 
a  recognizance  taken  by  or  before  any  United  States  commissioner, 
or  other  officer  authorized  by  law  to  take  such  recognizance,  requir- 
ing the  appearance  of  such  person  or  persons .  before  the  court  in 
which  such  indictment  is  found  or  information  is  filed,  and  when 
such  recognizance  has  not  been  forfeited  or  said  defendant  is  not  in 
default,  unless  the  court  in  which  such  indictment  of  information  is 
pending  orders  a  warrant  to  issue ;  nor  shall  any  part  of  any  money 
appropriated  be  used  in  payment  of  a  per  diem  compensation  to  any 
attorney,  clerk,  or  marshal  for  attendance  in  court  except  for  days 
when  the  court  is  open  by  the  Judge  for  business  or  business  is  actual- 
ly transacted  in  court,  and  when  they  attend  under  sections  five 
hundred  and  eighty-three,  five  hundred  and  eighty-four,  six  hundred 
and  seventy-one,  six  hundred  and  seventy  two,  and  two  thousand 
and  thirteen  of  the  Revised  Statutes,  which  fact  shall  be  certified  in 
the  approval  of  their  accounts.    (24  Stat.  541.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1888,  cited  above. 

The  application  of  these  provisions  to  the  compensation  of  district  attorneys 
or  marshals  was  superseded  by  the  provisions  for  payment  to  them  of  salaries 
and  other  compensatioa  contained  in  Act  May  28,  1896,  c  252,  §(  6-18,  and 
in  subsequent  Acts,  post,  §§  1418^1430. 

R.  S.  §§  583,  584,  671,  672,  mentioned  in  this  provision,  related  to  the 
adjournment  of  the  courts  by  the  marshal  or  the  clerk  in  case  of  non-attendance 
of  the  judge.  They  were  incorporated  in  the  Judicial  Code,  in  section  12 
thereof,  ante,  {  979,  and  were  repealed  by  section  297  thereof,  ante,  {  1274. 

R.  S.  §  2013,  also  mentioned  in  this  section,  provided  for  keeping  open  the 
circuit  court  when  convened  for  purposes  connected  with  elections  of  Repre- 
sentatives in  Congress.  It  was  repealed  by  Act  Feb.  8,  1894,  c.  25,  {  1,  28 
Stat.  36. 

Note*  of  Deoisions 

Per  ifiem  com pensatlonw— Prior  to  the  overrule  a  uniform  construction  given 

enactment  of  this  section,  district  at-  to  this  statute  by  the  treasury  depart- 

torneys  were  entitled  to  their  per  diem  mcnt,  which  is  not  obviously  or  clearly 

compensation   for   Sundays.     U.   S.   v.  wrong,  but  is,  at  the  most,  subject  to 

Shields   (1894)   14  Sup.  Ct  735,  736,  a  doubt  of  its  soundness.    U.  S.  v.  Fin- 

153  U.  S.  88,  38  L.  Ed.  645,    But  now  nell   (1902)  22  Sup.  Ct.  633,  635,  185 

the  per  diem  compensation  cannot  be  U.  S.  236,  46  L.  Ed.  890. 

allowed  for  Sundays  or  legal  holidays  a  marshal  is  entitled  to  his  per  diem 

occurring  during  the  term  of  the  court,  when,  in  obedience  to  an  order  of  court 

being  prohibited  by  this  section,  which  directing  an  adjournment  to  a  certain 

to  that  extent  amends  R.  S.  §  824.    U.  day,  he  is  present  upon  that  day,  the 

S.  v.  Perry   (1892)   50  Fed.  743,  746,  journal  is  opened  by  the  clerk,  and  the 

1  O.  C.  A.  648.  court  is  then  adjourned  to  another  day 

Court  open  and  business  trans-  by  direction  of  the  judge.     Kinney  v. 

acted.— A  clerk  of  a  district  and  cir-  U.  S.   (C.  C.  1893)  54  Fed.  313,  fol- 

cuit  court  of  the  United  StatejB  must  be  lowing  U.  S.  v.  Pitman   (1893)   13  S. 

deemed  entitled  to  per  diem  compen-  Ct.  425,  147  U.  S.  669,  37  L.  Ed.  324; 

sation  for  those  (fays  on  which,  in  the  Kinney  v.  U.  S.  (C.  O.  1894)  60  Fed. 

absence  of  any  judge,  he  entered  on  the  883. 

journal  certain  orders,  decrees,  and  The  proviso  relative  to  compensation 
other  proceedings  transmitted  to  him  for  attendance  of  court  officers,  in  Act 
for  that  purpose  by  the  different  judges  Aug.  4,  1880  (24  Stat  253),  was  re- 
composing  the  courts  of  such  district,  pealed  by  the  proviso  covering  the 
since  to  decide  otherwise  would  be  to  same    subject-matter  in   this    section; 
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and  since  the  paBsage  of  this  section  it  the  court  is  open  for  business  and  busi- 

is  sufficient,  to  entitle  the  clerk  to  his  ness  is  actually  transacted.     Converse 

per  diem,  if  court  be  opened  for  busi-  v.  U.  S.   (1890)  26  Ct.  CI.  6.     Hence, 

ness  by  the  judge.     Erwin  v.  U.  S.  (D.  the  provision  allowing  compensation  to 

C.  1889)  37  Fed.  470,  2  L.  R.  A.  229.  a  district  attorney  for  each  day  of  the 

A  rule  declaring  that  the  court  as  a  term  where  court  is  held  at  a  place 
court  of  admiralty  shall  always  be  open  other  than  his  place  of  abode,  is  limit- 
is  not  an  opening  of  the  court.  To  en-  ed  by  this  section  to  each  day  when  the 
title  the  clerk  to  a  per  diem  fee  the  court  is  opened  by  the  judge  for  busi- 
judge  must  be  actually  present,  and  the  ness,  or  business  is  actually  transacted 
business  transacted  must  be  that  which  in  the  court.  Sill  v.  U.  S.  (1898)  87 
is  usually  done  in  the  clerk's  office.  Fed.  699,  31  C.  C.  A.  200. 
Ackiss  V.  U.  S.  (1896)  31  Ct  CI.  283.  A  clerk  held  entitled  to  per  diems  for 

A  clerk  is  entitled  to  his  per  diem  attendance  on  court  while  bankruptcy 

where  the  court  is  adjourned  and  open-  business  is  actually  done  by  the  judge 

ed  by  the  marshal  pursuant  to  the  ex-  sitting  in  chambers.     Owen   v.   U.   S. 

press  order  of  the  judge.     Dart  v.  U.  (1906)  41  Ct  CI.  69. 
S.  (1897)  32  Ct  CI.  267.  Cited    without    definite    application, 

This  section  takes  away  the  right  to  Same  v.  McCabe  (1904)  129  Fed.  708, 

per  diem  fees  except  for  days  when  64  C.  C.  A.  236. 

§  1389.  (Act  Aug.  18,  1894,  c.  301,  §  1.)  Fees  on  warrants  in  pros- 
ecutions under  internal  revenue  laws. 
Hereafter  no  part  of  any  money  appropriated  to  pay  any  fees 
to  the  United  States  Commissioners,  marshals,  or  clerks  shall  be 
used  for  any  warrant  issued  or  arrest  made,  or  other  fees  in  prosecu- 
tions under  the  internal  revenue  laws,  unless  said  fees  have  been 
taxed  against  and  collected  from  the  defendant,  or  unless  the  prosecu- 
tion has  been  commenced  upon  a  sworn  complaint  setting  forth  the 
facts  constituting  the  offense  and  alleging  them  to  be  within  the 
personal  knowledge  of  the  affiant,  or  upon  a  sworn  complaint  by  a 
United  States  district  attorney,  collector,  or  deputy  collector  of  in- 
ternal revenue  or  revenue  agent,  setting  forth  the  facts  upon  in- 
formation and  belief,  and  approved  either  before  or  after  such  arrest 
by  a  circuit  or  district  judge  or  the  attorney  of  the  United  States  in 
the  district  where  the  offense  is  alleged  *to  have  been  committed  or 
the  indictment  is  found.    (28  Stat.  416.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1905,  repeated  from  the  similar  act  for  the  preceding  year.  Act  March  3, 
1893,  c.  208,  27  Stat  609.  Similar  provisions  had  appeared  in  previous  ap- 
propriations, from  1887,  annually,  without  the  word  "hereafter."  The  inser- 
tion of  that  word  in  these  two  acts  may  be  regarded  as  indicating  an  inten- 
tion to  make  the  provisions  permanent.  In  both  these  acts,  a  provision  follow- 
ed, making  it  the  duty  of  the  officer  who  may  arrest  a  person  charged  with 
any  crime  or  offense  to  take  him  before  the  nearest  commissioner  or  judicial 
officer  having  jurisdiction,  no  mileage  to  be  allowed  any  officer  violating  the 
provision,  which  is  set  forth  post,  g  1678. 

The  application  of  this  provision  to  the  compensation  of  marshals  and 
deputy  marshals  was  affected  to  some  extent  by  the  provisions  for  payment 
to  them  of  salaries  and  other  compensation  contained  in  Act  May  28,  1896, 
c.  252,  §{  6,  9-18,  and  in  subsequent  acts,  post,  §S  1418,  1421-1430. 

Notes  at  Deeisioiu 

Transportation  of  prisoner.— It  was  the  transportation  of  a  prisoner,  for 

the  duty  of  the  marshal  or  other  officer  examination  by  the  commissioner  who 

arresting  a  prisoner  to  take  him  before  issued  the  warrant  for  his  arrest,  when 

the  nearest  commissioner  or  other  ju-  another   commissioner   was   nearer   to 

dicial  officer,  for  examination;   and  the  the  place  of  arrest.    Saunders  v.  U.  S. 

marshal  was  not  entitled  to  charge  for  (G.  O.  1896)  73  Fed.  782. 

§  1390.  (Act  Feb.  22,  1875,  c.  95,  §  7.)     Mileage  or  travel  expenses 

of  attorneys,  marshals,  or  clerks,  not  allowed  for  travel  not 

actually  and  necessarily  performed. 

The  proviso  in  the  sixth  paragraph  of  the  act  entitled  "An  act 

making  appropriations  for  the  support  of  the  army  for  the  fiscal 

year  ending  June  thirtieth,  eighteen  hundred  and  seventy-five,  and 

for  other  purposes,"  approved  June  sixteenth,  eighteen  hundred 

and  seventy-four,  shall  not  be  construed  to  apply  or  to.  have  applied 
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to  attorneys,  marshals,  or  clerks  of  courts  of  the  United  States, 
their  assistants  or  deputies.  And  all  accounts  of  said  attorneys,  mar- 
shals, and  clerks,  for  mileage  and  for  expenses  incurred  subsequent 
to  the  first  day  of  July,  eighteen  hundred  and  seventy-four,  and  prior 
to  the  first  day  of  January,  eighteen  hundred  and  seventy-five,  shall 
and  may  be  audited,  allowed,  and  paid  at  the  Treasury  Department 
of  the  United  vStates  in  the  same  manner  as  if  said  act  had  not  been 
passed.  And  from  and  after  the  first  day  of  January,  eighteen  hun- 
dred and  seventy-five,  no  such  officer  or  person  shall  become  entitled 
to  any  allowance  for  mileage  or  travel  not  actually  and  necessarily 
performed  under  the  provisions  of  existing  law.  (18  Stat.  334.) 
This  section  was  part  of  an  act  entitled  '*An  act  regulating  fees  and  costs 
and  for  other  purposes,"  cited  above. 

The  proviso  of  Act  June  16.  1874,  c.  285,  §  1,  par.  6,  18  Stat.  72,  refer- 
red to  in  this  section,  was  annexed  to  an  appropriation  for  pay  of  the  army, 
and  for  allowances  to  officers  of  the  army  for  transportation,  etc.  It  read 
as  follows:  "Provided  that  only  actual  traveling  expenses  shall  be  allowed 
to  any  person  holding  employment  or  appointment  under  the  United  States, 
and  all  allowances  for  mileages  and  transportation  in  excess  of  the  amount 
actually  paid  are  hereby  declared  illegal ;  and  no  credit  shall  be  allowed  to 
any  of  the  disbursing  officers  of  the  United  States  for  payment  or  allowances 
in  violation  of  this  provision.'*  This  proviso  was  re-enacted,  and  was  made 
permanent  by  the  insertion  of  the  word  "hereafter,*'  in  the  similar  appropria- 
tion for  the  following  year.  Act  March  3,  1875,  c.  133,  §  1,  post,  §  3236 ;  but 
as  so  re-enacted,  marshals,  district  attorneys,  and  clerks  of  the  courts  of  the 
United  States  and  their  deputies  were  excepted  from  the  proviso;  and  this 
section  made  a  similar  exception  to  the  proviso  originally  enacted. 

Subsequent  provisions  for  payment  of  traveling  expenses  of  district  attor- 
neys and  their  assistants,  and  of  marshals  and  their  deputies,  were  made  by 
Act  May  28,  1896,  c.  252,  §§  8,  10-13.  and  Act  May  27,  1908.  c.  200,  |  1. 
post,  §§  1420,  1422-1425. 

Subsequent  provisions  relating  to  mileage  of  marshals  or  deputy  marshals 
on  execution  or  return  of  writs  were  made  by  Act  Aug.  18,  1894,  c.  301, 
I  1,  and  Act  June  6,  1900,  c.  791,  |  1,  post,  §§  1391,  1392. 

Note*  of  Deoisiona 

Right  tq  mileage.— The  provision  as  service.     U.  S.  v.  Harmon   (1893)   13 

to  mileage  has  been  modified  by  this  Sup.  Ct.  327.  332,  147  U.  S.  268,  37  L. 

section.     U.    S.    v.    Shields    (1894)    14  Ed.  164. 

Sup.  Ct  735,  736,  153  U.  S.  88,  38  L.  Where   there  is  no   adjournment   of 

Ed.  645.  court   for   any   judicial   day.   but   only 

The  provision  prohibiting  an  allow-  from   Saturday   to  Monday,   travel   by 

ance  for  mileage  or  travel  not  actually  the  district  attorney  in  going  from  the 

or  necessarily  performed  only  refers  to  place  of  holding  court  to  his  place  of 

cases  where  process  is  sent  by  mail  to  abode   on  Saturday,  and  returning  on 

a  deputy  to  be  served  at  a  place  re-  Monday   morning,   is   not   "necessarily 

mote  from  the  office  whence  the  pro-  performed*'  within  this  section,  so  as 

cess  issues.    U.  S.  v.  Fletcher  (1893)  to  entitle  him  to  mileage  therefor,  even 

13  Sup.  Ct  434,  436,  147  U.  S.  664,  37  though  he  makes  no  charge  for  the  in- 

L.  Ed.  322,  modifying  judgment  Fletch-  tervening    Sunday.      U.    S.    v.    Shields 

er  V.  U.  S.  (C.  C.  1891)  45  Fed.  213.  (1894)  14  Sup.  Ct  735,  736,  153  U.  S. 

A  district  attorney  was  entitled,  un-  88»  38  L.  Ed.  645,  distinguishing  U.S. 

del-  Act  Feb.  26,  1853,  c.  80,  to  mile-  J-  ^^';^S°oi^?^^l>^«U^-  ^^  ^^'  ^^^ 

age  only  from  the  place  of  his  perma-  U.  S.  268,  37  L.  Ed.  164. 

nent  residence  to  the  place  where  the  Section  1386,  ante,  m  those  clauses 

court  was  held.      (1860)   9  Op.  Atty.  which  relate  to  the  mileage  to  be  al- 

Gen   411  lowed  to  marshals  for  the   service  of 

He  was  entitled  to  mileage   to  and  J°<*»<^^  ^fi^.^*  i«  Qualified  by  the  final 

from  court,  as  of  right,  in  all  cases  of  <^'/"«e  ^^  f^\«  ^^^t"?"*  »<>  *^^^  >*,  *  ^"' 

his   lawful   attendance   on  court   at  a  of  arrest  is  issued  in  a  criminal  cause, 

distance  from  his  place  of  abode.     Id.  and  a  wnt  of  subpoena  is  issued  at  the 

same  time  m  the  same  cause,  for  wit- 

^^  Actual    and    necessary   travels—  nesses   residing  in  the    same   locality 

This  section  does  not  preclude  a  mar-  with  the  accused,  the  marshal  is  enti- 

shal  from  charging  full  mileage  on  each  tied  to  but  one  mileage,  his  service  of 

of   two  or  more   writs  served  at  the  the  subpoena  not  requiring  another  "ac- 

same  time  and  place  on  different  per-  tual  and  necessary**  travel.     U.  S.  v. 

sons,  but  applies  only  to  cases  in  which  Ralston  (C.  C.  1883)  17  Fed.  895. 

there  is  no  actual  travel,  as  where  the  The  provision  in  this  section  against 

writ  was  sent  through  the  mail  to  be  an  allowance  for  mileage  or  travel  not 

served  by  a  deputy  near  the  place  of  actually  or  necessarily  performed  re- 

(2287) 


§  1390 


THE  JUDICIARY 


(Tit  13 


fers  only  to  cases  in  which  process  is 
sent  by  mail  to  a  deputy  to  be  served 
at  a  place  remote  from  the  office 
whence  it  issued.  Nixon  v.  U.  S.  (D. 
C.  1897)  82  Fed.  23,  26. 

Travel  is  not  actually  and  necessarily 
performed  when  a  marshal  can  serve 
more  than  one  subpoana  for  the  same 
party  upon  different  persons  at  the 
same  time  and  place  and  make  but  one 
journey  for  the  service  of  all.  Turner 
V.  U.  S.  (1884)  19  Ct.  CI.  629. 

This  section,  in  prohibiting  "any  al- 
lowance for  mileage  or  travel  not  ac- 
tually and  necessarily  performed  under 
the  provisions  of  existing  law,"  does 
not  modify  the  provisions  of  section 
1386,  in  so  far  as  they  fix  the  rate,  de- 
termine the  mode  of  computation,  and 
limit  the  compensation  of  marshals  for 
the  service  of  process.  It  leaves  the 
marshal  entitled  to  the  same  compen- 


sation for  travel  for  the  service  of  any 
and  every  writ  to  which  he  would  be 
entitled  under  those  provisions  in  the 
absence  of  that  prohibition,  if  travel 
has  been  actually  and  necessarily  per- 
formed by  him  in  •  serving  the  writ. 
(1878)  16  Op.  Atty.  Gen.  165. 

Where  a  marshal  travels  with  sev- 
eral writs  in  his  hands,  to  be  served  at 
the  same  place,  he  actually  and  neces- 
sarily travels  to  serve  each  of  them, 
within  the  meaning  of  this  section. 
Hold,  accordingly,  that  a  marshal  is  en- 
titled to  full  mileage  on  each  writ 
served  by  him  when  several  writs  is- 
sued in  behalf  of  the  government,  to 
be  served  on  different  persons,  are  or 
might  be  served  at  the  same  time,  only 
one  travel  being  necessary  to  make  the 
service  on  all  such  persons — where  the 
travel  is  actually  performed.  Id.,  over- 
ruling (1876)  15  Op.  Atty.  Gen.  108. 


§  1391.  (Act  Aug.  18,  1894,  c.  301,  §  1.)  Mileage  for  execution  or 
return  of  writs. 
That  liereaftcr  no  marshal  or  dq)uty  marshal  be  allowed  more 
than  one  mileage  for  each  mile  actually  and  necessarily  traveled,  ir- 
respective of  the  number  of  writs  he  may  execute  in  making  such 
travel ;  nor  shall  any  marshal  or  deputy  marshal  be  allowed  any  ad- 
ditional mileage  incident  to  the  execution  or  return  of  any  writ  of 
arrest,  commitment,  or  removal  other  than  the  ten  cents  a  mile  now 
allowed  by  law  for  each  deputy,  prisoner,  and  guard ;  and  no  mileage 
shall  be  allowed  upon  any  writ  not  executed  or  when  the  travel  was 
without  cost  to  marshal  or  deputy.     (28  Stat.  416.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1895,  cited  above.  A  similar  provision,  without  the  last  clause  relating 
to  travel  without  cost  to  marshal  or  deputy,  was  contained  in  the  appropria- 
tion act  for  the  preceding  year.  Act  March  3,  1893,  c.  208,  §  1,  27  "Stat.  608. 
Said  clause  was  repeated,  as  applying  to  "the  marshal  or  office  deputy,"  by 
a  provision  of  the  similar  act  for  the  fiscal  year  1901,  Act  June  6,  1900* 
c.  791,  §  1,  post,  §  1392. 
See  notes  to  K.  S.  f  829,  ante,  |  1386. 

Notes  of 

Mileage.— Where  a  marshal  makes  a 
trip  to  arrest  an  offender,  and  also  to 
subpoena  witnesses,  and  serves  both 
warrant  and  subpcjenas  it  constitutes 
one  trip,  for  which  he  may  charge  either 
mileage  to  the  furthest  point  traveled 
or  his  actual  expenses,  but  he  may  not 
charge  both,  nor  can  he  charge  mileage 
for  part  of  the  trip  and  actual  expenses 
for  the  other  part.  U.  S.  v.  Tisdale 
(1902)  114  Fed.  883,  52  C.  C.  A.  503. 

§  1392.  (Act  June  6,  1900,  c.  791,  §  1.)     Mileage  not  allowed  on 
writ  not  executed  or  where  travel  was  without  cost. 
No  mileage  shall  be  allowed  upon  any  writ  not  executed  nor 
when  the  travel  is  without  cost  to  the  marshal  or  office  deputy. 
(31  Stat.  639.) 

This  was  a  provision,  accompanying  an  appropriation  for  salaries,  fees, 
and  expenses  of  marshals  and  their  deputies,  of  the  sundry  civU  appropriation 
act  for  the  fiscal  year  1901,  cited  above. 

A  previous  similar  provision  was  made  by  Act  Aug.  1894,  c  301,  S  1.  ant& 
i  1391. 

See  notes  to  E.  S.  |  829,  ante,  {  1380. 
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The  provision  that  "hereafter  no  mar- 
shal or  deputy  marshal  be  allowed  more 
than  one  mileage  for  each  mile  actually 
and  necessarily  traveled,  irrespective  of 
the  number  of  writs  he  may  execute  in 
making  such  travel,"  is  not  limited  in 
its  application  to  criminal  cases,  but 
limits  the  fees  of  the  marshal  in  all 
cases.  National  Bank  of  Commerce  v. 
Cleveland  (D.  C.  1907)  156  Fed.  251. 
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§  1393.  (R.  S.  §  832.)  Marshal  of  the  Supreme  Court  of  the  Unit- 
ed States. 
The  marshal  of  the  Supreme  Court  of  the  United  States  shall  be 
entitled  to  receive  for  the  service  of  any  warrant,  attachment,  sum- 
mons, capias,  or  other  writ,  except  execution,  venire,  or  a  summons,  * 
or  subpoena  for  a  witness,  one  dollar  for  each  person  on  whom  such 
service  may  be  made.  His  fees  for  all  other  services  shall  be  the 
same  as  are  herein  allowed  to  other  marshals ;  but  he  shall  pay  into 
the  Treasury  of  the  United  States  all  fees  received  by  him,  and  render 
a  true  account  thereof  at  the  close  of  each  term  to  the  Attorney- 
General. 

Act  Jane  27,  1864,  c.  163,  §§  1,  4,  13  Stat.  195,  196.  Act  March  2.  1867, 
c  156,  §  2,  14  Stat.  433.     Act  June  22,  1870,  c.  150,  f  15.  16  Stat.  164. 

The  salary  of  the  marshal  of  the  Supreme  Court  was  fixed  at  $4,500  a  year 
by  Jud.  Code,  {  224,  ante,  §  1200. 


RETURNS  OF  FEES,  EMOLUMENTS,  AND  EXPENSES,  AND 
COMPENSATION  AND  ACCOUNTS  OF  OFFICERS 

§  1394.  (R.  S.  §  833.)  Semi-annual  returns  of  fees  by  district  at- 
torneys, marshals,  and  clerks. 
Every  district  attorney,  clerk  of  a  district  court,  [clerk  of  a  cir- 
cuit court,]  and  marshal,  shall,  on  the  first  days  of  January  and 
July,  in  each  year,  oir  within  thirty  days  thereafter,  make  to  the 
Attorney-General,  in  such  form  as  he  may  prescribe,  a  written  re- 
turn for  the  half  year  ending  on  said  days,  respectively,  of  all  the 
fees  and  emoluments  of  his  office,  of  every  name  and  character,  and 
of  all  the  necessary  expenses  of  his  office,  including  necessary 
clerk-hire,  together  with  the  vouchers  for  the  payment  of  the  same 
for  such  last  half  year.  He  shall  state  separately  in  such  returns 
the  fees  and  emoluments  received  or  payable  under  the  bankrupt 
act;  and  every  marshal  shall  state  separately  therein  the  fees  and 
emoluments  received  or  payable  for  services  rendered  by  himself 
personally,  those  received  or  payable  for  services  rendered  by  each 
of  his  deputies,  naming  him,  and  the  proportion  of  such  fees  and 
emoluments  which,  by  the  terms  of  his  service,  each  deputy  is  to 
receive.  Said  returns  shall  be  verified  by  the  oath  of  the  officer 
making  them. 

Act  Feb.  26,  1863,  c.  80,  §  3,  10  Stat.  165.  Act  June  22,  1870,  c.  150,  §  15, 
16  Stat.  164. 

The  words  in  the  first  sentence  of  this  section  inclosed  in  brackets,  "clerk 
of  a  circuit  court,"  were  superseded  by  the  abolition  of  the  circuit  courts  by 
Jud.  Code,  §§  289-291,  ante,  §§  1264-1266. 

The  application  of  the  provisions  of  this  section  and  of  R.  S.  §  834,  next 
following,  and  of  R.  S.  §  844,  post,  f  1413,  requiring  returns  of  fees,  etc.,  and 
payment  of  any  surplus  shown  thereby  into  the  Treasury,  was  superseded, 
as  to  district  attorneys  other  than  the  district  attorney  for  the  District  of 
Columbia,  and  as  to  marshals,  by  the  provisions  for  payment  of  fees,  etc., 
of  those  oflScers  to  the  clerk  of  the  court  having  jurisdiction,  to  be  by  him 
covered  into  the  Treasury,  and  for  payment  to  those  officers  of  salaries  and 
their  expenses,  etc.,  contained  in  Act  May  28,  1896,  c.  252,  §§  6-18,  and  sub- 
sequent acts,  post,  §§  1418-1430. 

The  returns  of  the  attorney  of  the  United  States  for  the  District  of  Colum- 
bia were  to  be  made  to  the  Attorney-General  and  his  accounts  were  to  be  ren- 
dered, etc.,  in  the  same  manner  as  those  of  other  district  attorneys,  by  Act 
Dec.  14,  1877,  c.  1,  post,  §  1396.  And  the  provisions  of  sections  6,  8,  and 
15  of  Act  May  28,  1896,  c.  252,  mentioned  above,  were  not  to  apply  to  his 
office,  by  a  proviso  of  section  24  of  said  act,  post,  §  1431. 

The  provisions  of  said  sections. 6,  8,  and  15  of  Act  May  28,  1896,  c.  252, 
mentioned  above,  did  not  apply  to  the  office  of  the  district  attorney  for  the 
southern  district  of  New  York,  by  the  same  proviso  of  section  24  of  said  act, 
post,  §  1431.  But,  by  a  subsequent  provision,  district  attorneys,  in  no  case, 
except  in  the  District  of  Columbia,  shall  receive  fees  of  office  in  addition  to 
salary,  and  the  salary  of  the  district  attorney  for  the  southern  district  of 
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New  York  was  fixed  at  $10,000,  by  a  furthei   provision  of  the  same  act. 
Act  March  3,  1905,  c.  14S3,  §  1,  post,  §  1436. 

The  provisions  of  this  section,  applicable  to  clerks  of  the  courts,  were 
superseded  to  a  great  extent  by  the  similar  provisions  of  Act  June  28,  1902, 
c.  1301,  {  1,  post,  f  1398. 

Provisions  for  annual  returns  by  the  clerks  of  the  circuit  courts  of  appeals 
of  the  fees  and  emoluments  and  expenses  of  their  offices,  and  for  the  rendering 
and  settlement  of  their  accounts,  were  made  by  Act  July  31,  1894,  c  174,  { 
1,  28  Stat.  203,  Act  March  2,  1895,  c.  177,  §  1,  28  Stat.  805,  and  by  Act 
June  6,  1900,  c.  791,  §  1,  post,  {  1400,  superseding  said  previous  provisions 

Provisions  for  annual  returns  by  the  clerk  of  the  Supreme  Court  of  fees 
and  emoluments  collected  by  him,  and  for  the  rendering  and  settlement  of  his 
accounts,  were  made  by  Act  March  15,  1898,  c.  68.  §  8,  post,  f  1401. 

A  further  provision  of  said  Act  March  15,  1898,  c.  68,  {  8,  that  all  clerks 
should  pay  over,  with  other  fees,  etc.,  all  fees  received  by  them  for  naturaliza- 
tion, and  a  provision  of  Act  June  28,  1902,  c  1301,  §  1,  requiring  returns  by 
clerks  of  fees  and  "emoluments,"  that  the  word  "emoluments"  should  in- 
clude all  amounts  received  for  services  in  naturalization  proceedings,  were  su- 
perseded by  provisions  for  accounting  and  payment  of  all  such  fees  and 
moneys,  of  the  Naturalization  Act  of  1906,  Act  June  29,  1906,  c  3592,  H 
13,  20,  post,  §§  4372,  4376. 

Fees  of  clerks  of  any  court,  not  actually  earned  and  due  at  the  time  the 
account  or  return  was  required  to  be  made,  were  not  to  be  included  or  al- 
lowed therein,  by  a  provision  of  Act  March  2,  1895,  c.  189,  |  1,  post,  §  1397. 

The  Attorney-General  was  directed  to  require  the  clerks  of  the  courts  to 
report  and  account  for  all  moneys  received  by  them  on  account  of  or  as 
security  for  fees  and  costs,  and  other  moneys  received  by  them  in  their  of- 
ficial capacity,  by  provisions  of  Act  June  30,  1906,  c  3914,  f  1,  post,  $  1399. 

The  payment  of  surplus  fees  into  the  Treasury  at  the  time  of  making  the 
returns  provided  for  by  these  sections  was  required  by  R.  S.  §  844,  post,  9 
1414;  and  the  rendering  and  settlement  of  accounts  of  district  attorney^ 
clerks,  and  marshals,  were  regulated  by  R.  S.  §f  845,  846,  and  subsequent 
provisions,  post,  §§  1415,  1416. 

Other  reports  and  returns  of  district  attorneys  were  required  by  R-  S.  {§ 
772-775,  ante,  §f  1298-1301;  of  marshals,  by  R.  S.  |S  791,  792,  ante,  {{ 
1316,  1317;  of  clerks,  by  R.  S.  §§  797,  798,  ante,  §S  1325,  1326. 

Failure  of  a  clerk  to  make  any  report,  etc.,  required  by  law,  was  made 
cause  for  his  removal  from  office  and  punishable  as  a  misdemeanor  by  Act 
Feb.  22,  1875,  c.  95,  $f  6,  6,  ante,  §§  1328,  1329. 

Allowances  to  district  attorneys  for  expenses  and  services  in  prosecutions 
for  fines  and  penalties  under  revenue  laws  were  provided  for  by  R.  S.  I  3085^ 
post,  I  5788. 

Accounts  of  clerks  and  of  district  attorneys  and  prize  commissioners,  of 
allowances  for  compensation  in  prize  causes,  were  required  by  R.  S.  ff  4644, 
4647,  post,  §1  8420,  8423. 

Provisions  for  allowance  of  additional  compensation  to  district  attorneys 
in  prize  causes  were  made  by  R.  S.  f§  4646,  4647,  post,  SI  8422,  8423. 

Annual  appropriations  for  the  investigation  of  official  acts,  records,  and 
accounts  of  marshals,  attorneys,  clerks  of  the  courts,  and  United  States  com- 
missioners, and  the  examination  for  that  purpose  of  their  records  and  dockets 
by  agents  of  the  Attorney  General,  are  made  by  the  sundry  civil  appropriation 
acts.  The  provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c  209,  S  1, 
39  Stat 

Notes  of  Deoisions 

Construction  and  operation.— The  re-  is  no  defense  to  an  indictment  for  per- 

quirement  that  every  district  attorney  jury  in  the  oath.     U.  S.  v.  Mason  (G. 

shall  make  a  return  ''of  all  the  fees  and  C.  1910)   177  Fed.  652,  563,  affirmed 

emoluments  of  his  office,  of  every  name  (1910)  31  Sup.  Gt  28,  218  U.  S.  517, 

and  character,'*  is  not  modified  or  lim-  54  L.  Ed.  1133. 

ited  by  section  1395.    HiUborn  v.  U.  S.  The  provision  that  the  semiannual  re- 

(1893)  28  Gt.  GL  237.  turns  required  thereby  to  be  made  by 

Travel  is  not  a  "service"  within  the  district  attorneys,  clerks  of  the  Circuit 

meaning  of  Act  Feb.  26,  1853,  c.  80.  and  District  Gourts,  and  marshals  shall 

(1860)  9  Op.  Atty.  Gen.  417.  be  verified  by   the  oath  of  the  officer 

Oath  to  return^The  oath  of  a  clerk  P^H^'^S  }^^  ^^^  ^a«  "^^^  repealed  by 

of  a  District  Gourt  to  his  semiannual  implication  with  respect  to  the  returns 

return   may   be   taken  by   the   district  ?Lo^i^^  ^^^  ^PP^?SS*o*^^J?  ^^*  ^^S*  ^^ 

judge.    U.  S.  V.  Mason  (G.  G.  1910)  177  ^5?^,  §  1»  Pof*  «  1398,    U.  S.  y.  Mason 

Fed.  652.  judgment  affirmed  (1910)  31  ^^'  ^•/?JSi^rQ/^n^^9Q^"o?r^^ 
Sup.  Gt  28,  218  U.  S.  517,  54  L.  Ed.  S^^^.^^^.i^^^^^^i^JJo  ^^  ^'  ^^®  ^• 
2 J  33,  S.  517,  54  L.  Ed.  1133. 

The  fact  that  the  return  is  made  aft-         "Fees  and  emoiunents  of  hitolRce."— 
er  the  expiration  of  the  prescribed  time      Mileage  does  not  come  within  the  mean- 
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ing  of  the  words  "feeg  and  emolu- 
ments." Mileage  is  a  commutation  or 
substitute  for  expenses  for  travel;  it 
is  a  reimbursement  at  'a  fixed  rate. 
Smith  V.  U.  S.  (1891)  26  Ct  Cl  568. 

Whatever  compensation  is  paid  to  a 
district  attorney  as  such  becomes  a 
part  of  the  fees  and  emoluments  of  the 
office,  except  the  fees  received  for  serv- 
ices rendered  under  sections  1379,  1381. 
Milchrist  V.  U.  S.  (1896)  31  Ct.  CI.  403. 
His  fees  of  $5  per  day  for  attendance 
at  court  or  at  examinations  before  a 
judge  or  commissioner  is  not  a  reim- 
bursement for  personal  expenses,  and 
is  included  in  the  emoluments  of  of- 
fice. Smith  V.  U.  S.  (1891)  26  Ct.  CL 
668.  Compensation  allowed  him  under 
section  1382,  ante,  should  be  included 
in  his  semiannual  return.  (1878)  16 
Op.  Atty.  Gen.  99.  Fees  received  by 
the  district  attorney  for  the  southern 
district  of  New  York  for  services  in 
confiscation  cases  constitute  a  part  of 
his  official  emoluments.  (1864)  11  Op. 
Atty.  Gen.  79.  But  a  district  attorney 
is  not  required  to  return  in  his  emol- 
ument accounts  the  compensation  re- 
ceived for  services  rendered  in  suits 
against  collectors  or  other  revenue  of- 
ficers.    (1864)  11  Op.  Atty.  Gen.  88. 

A  clerk  of  the  federal  district  court 
is  not  liable  for  fees  received  by  him 
for  thp  naturalization  of  aliens,  which 
had  not  been  included  by  him  in  the 
returns  of  the  "fees  and  emoluments 
of  his  office,"  required  by  this  section; 
it  appearing  that  it  had  been  the  cus- 
tom in  the  district  for  not  less  than  45 
years  for  the  clerks  to  charge  a  fee  in 
naturaliieation  cases,  although  no  fee  is 
provided  in  the  fee  bill  established  by 
this  act,  and  that  it  had  never  been 
customary  to  account  for  such  fees.  U. 
S.  V.  Hill  (1887)  7  Sup.  Ct  610,  512, 
120  U.  S.  169,  30  L.  Ed.  627,  affirming 
(C.  C.  1885)  25  Fed.  375.  This  lan- 
guage embraces  every  possible  fee  or 
emolument  accruing  to  clerks  by  reason 
of  their  official  capacity,  and  does  not 
allow  the  withholding  of  any.  What- 
ever is  done  by  them  that  they  -could 
not  do  out  of  office  has  an  official  color 
and  significance  that  brings  it  within 
the  compass  of  the  language  of  the 
statute.  U.  S.  v.  Hill  (C.  C.  1885)  25 
Fed.  375.  378  (affirmed  [1887]  7  Sup. 
Ct  510,  120  U.  S.  169,  30  L.  Ed.  627). 
Fees  received  by  the  clerk  of  a  terri- 
torial district  court  from  private  parties 
in  dvil  actions,  and  from  the  territory 
on  account  of  territorial  business,  must 
be  included  in  his  returns  and  consid- 
ered in  computing  his  compensation.  U. 
S.  V.  McMiUan  (1897)  17  Sup.  Ct.  395, 
899,  166  U.  S.  504,  41  L.  Ed.  805,  re- 
versing (1894)  37  Pac.  263,  10  Utah, 
184. 

Money  received  by  the  derk  as  fees 
and  emoluments  is  not  public  money 
when  so  received,  within  the  statute  as 
to  embezzlement  U.  S.  v.  Mason  (0. 
0.  1910)   177  Fed.  562,  560,  affirmed 


(1910)  31  Sup.  Ct  28,  218  U.  S.  517, 
54  L.  Ed.  1133. 

In  an  action  on  the  bond  of  a  clerk  of 
a  United  States  district  court,  held, 
that  he  was  not  liable  for  fees  received 
by  him  for  the  naturalization  of  aliens, 
which  had  not  been  included  by  him  in 
the  returns  of  the  "fees  and  emolu- 
ments of  his  office,"  required  by  this 
section  to  be  made;  it  appearing  that 
it  had  been  the  custom  in  the  district 
for  not  less  than  45  years  for  the  clerks 
to  charge  a  fee  in  naturalization  cases, 
although  no  fee  is  provided  in  the  fee 
bUl  established  by  act  of  February  26, 
1853,  c.  80,  and  that  it  had  never  been 
customary  to  account  for  <«uch  fees,  and 
that  defendant's  accounts  during  his 
term  of  office  had  been  duly  certified  by 
the  judge,  with  knowledge  of  the  omis- 
sion, and  audited  and  adjusted  by  the 
proper  accounting  officers  of  the  gov- 
ernment U.  S.  V.  Hill  (1887)  120  U. 
S.  169,  7  S.  Ct  510,  30  L.  Ed.  627,  af- 
firming judgment  (C.  C.  18S5)  25  Fed. 
375. 

Allowances  for  travel  by  United  States 
marshals,  provided  by  section  1386, 
ante,  are  "fees"  within  the  meaning  of 
this  section,  and  should  be  included  in 
the  emolument  returns  required  by  the 
latter  section  to  be  made  by  those  offi- 
cers. (1856)  8  Op.  Atty.  Gen.  123. 
The  fees  of  the  marshal  of  the  District 
of  Columbia  for  services  under  Act 
AprU  16,  1862,  c.  64,  do  not  constitute 
a  part  of  his  regular  emoluments,  to  be 
included  in  his  semiannual  returns  to 
the  Interior  Department,  and  are  not 
subject  to  the  limitation  upon  the 
amount  of  his  compensation  contained 
in  that  act  (1863)  10  Op.  Atty.  Gen. 
458. 

A  marshal  is  not  liable  on  his  bond 
to  deputies  for  fees  due  them,  which 
were  paid  over  to  him,  as  their  claim  is 
against  the  government,  and  in  a  suit 
by  the  government  on  the  bond  the  mar- 
shal is  not  entitled  to  a  set-off  for  fees 
still  owing  to  the  deputies.  U.  S.  v. 
Fitzsimmons  (C.  C.  1892)  50  Fed.  381, 
391.  A  deputy  marshal  is  not  entitled 
to  all  the  fees  earned  in  individual  cas- 
es.    Id. 

The  Secretary  of  the  Interior  has  not 
authority  to  fix  a  deputy  marshal's  sal- 
ary at  13,000  per  annum.  Act  Feb.  26, 
1853,  to  regulate  the  fees  of  marshals, 
etc.,  limits  the  allowance  to  deputy 
marshals  to  three-fourths  of  the  fees 
and  emoluments  earned  by  them,  and 
only  authorizes  the  Secretary  to  reduce 
that  rate.  The  statute  authorizing  the 
Secretary  to  fix  the  rate,  not  the 
amount,  the  amount  allowed  must  de- 
pend upon  the  amount  earned.  Phillips 
V.  U.  S.  (1875)  11  Ct  CI.  570. 

"Necessary  expenses."— Where  a  fed- 
eral district  judge  decided  that  bank- 
ruptcy forms  were  reasonably  neces- 
sary for  the  proper  administration  of 
justice  in  order  to  insure  uniformity, 
and    thereupon    ordered    the    District 

(2291) 


1394 


THB  JUDICIARY 


(Tit.  13 


Court  clerk  to  have  certain  approved 
forma  printed  and  distributed,  and  to 
pay  for  the  same  from  the  receipts  of 
his  office,  the  printing  of  such  forms, 
in  so  far  as  they  were  to  be  used  for 
records  by  referees,  etc,  could  not  be 
regarded  as  stationery  or  a  necessary 
expense  of  the  clerk's  office,  within  this 
section,  but  the  clerk  was  entitled  to 
pay,  as  a  "necessary  expense,"  for  the 
printing  of  such  portion  of  the  forms 
as  were  necessary  to  inform  the  ref- 
erees, etc.,  of  the  forms  adopted  by  the 
court  U.  S.  V.  Mason  (1904)  129  Fed. 
742,  64  C.  O.  A.  270. 

Falture  to  make  return  or  account 
for  fee8.«A  clerk  of  the  federal  dis- 
trict court  cannot  be  charged  with  the 
surplus  fees  and  emoluments  of  his 
office  until  he  refuses  or  fails  to  make 
his  half-yearly  return  or  to  pay  over 
the  surplus  shown  to  exist  by  such  re- 
turn or  the  audit  thereof,  even  if  such 
surplus  fees  and  emoluments  can  in  any 
event  be  the  subject  of  embezzlement. 
U.  S.  V.  Mason  (1910)  31  Sup.  Ct  28, 
218  U.  S.  517,  54  L.  Ed.  1133,  affirming 
(C.  C.  1910)   177  Fed.  552. 

In  an  action  on  the  official  bond  of  a 
United  States  marshal  to  recover  mon- 
eys due  the  United  States,  moneys  al- 
leged to  be  due  by  the  United  States 
to  the  marshal's  deputies  cannot  be  al- 
lowed as  a  set-off  when  there  is  no 
showing  as  to  the  character  of  the  serv- 
ices for  which  credit  is  claimed,  or 
whether  any  return  thereof,  duly  veri- 
fied, with  details,  was  ever  made,  as 
required  by  this  section,  or  that  the 
same  had  ever  been  submitted  to  the 


treasury  department  to  be  audited  and 
allowed  in  accordance  with  R.  S.  |  841. 
Fitzsimmons  v.  U.  &  (1893)  54  Fed. 
812,  4  C.  C.  A.  589. 

The  provision  requiring  clerks  of  the 
District  Court  to  make  semiannual  re- 
turns of  fees  and  emoluments  on  the 
1st  days  of  January  and  July  of  each 
year,  or  within  30  days  thereafter,  is 
a  mere  regulation;  and  the  fact  that 
the  return  is  not  made  until  after  the 
expiration  of  the  prescribed  time  is  no 
defense  to  an  indictment  charging  the 
clerk  with  perjury  in  making  a  false 
oath  to  such  return.  U.  S.  v.  Mason 
(C.  C.  1910)  177  Fed.  552,  judgment 
affirmed  (1910)  31  S.  Ct.  28,  218  U.  S. 
517,  54  L.  Ed.  1133. 

A  claimant  may  not  be  barred  from 
maintaining  a  suit  on  his  account  ren- 
dered as  marshal  because  he  did  not 
present  it  with  other  contemporaneous 
accounts;  but  he  can  acquire  no  advan- 
tage by  reason  of  his  own  neglect  to 
present  the  account  at  the  proper  time. 
Yoes  V.  U.  S.  (1896)  31  Ct.  CL  293. 

Cited    without    definite    application, 

U.  S.  V.  Hill  (1887)  8  Sup.  Ct  308, 
310, 123  U.  S.  681,  31  L.  Ed.  275;  Same 
V.  Smith  (1895)  15  Sup.  Ct  846,  158 
U.  S.  346,  39  L.  Ed.  1011;  Hilbom  v. 
U.  S.  (1896)  16  Sup.  Ct.  1017,  1018, 
163  U.  S.  342,  41  L.  Ed.  183;  Same  v. 
Johnson  (1899)  19  Sup.  Ct  427,  428, 
173  U.  S.  363,  43  L.  Ed.  731;  Same  v. 
Ady  (1896)  76  Fed.  359,  22  C.  C.  A. 
223;  Bollin  v.  Blythe  (C.  C.  1891)  46 
Fed.  181,  182;  Cudahy  Packing  Co.  v, 
McGuire  (C.  C.  1905)  135  Fed.  891- 


§  1395.  (R.  S.  §  834.)  What  to  be  included  in  the  semi-annual 
returns  of  district  attorneys  and  marshals. 
The  preceding  section  shall  not  apply  to  the  fees  and  compensa- 
tion allowed  to  district  attorneys  by  sections  eight  hundred  and  twen- 
ty-five and  eight  hundred  and  twenty-seven.  AH  other  fees,  charges, 
and  emoluments  to  which  a  district  attorney  or  a  marshal  may  be 
entitled,  by  reason  of  the  discharge  of  the  duties  of  his  office,  as  now 
or  hereafter  prescribed  by  law,  or  in  any  case  in  which  the  United 
States  will  be  bound  by  the  judgment  rendered  therein,  whether  pre- 
scribexi  by  statute  or  allowed  by  a  court,  or  any  judge  thereof,  shall 
be  included  in  the  semi-annual  return  required  of  said  officers  by 
the  preceding  section. 

Act  March  3,  1863,  c.  76,  §§  11,  12,  12  Stat  741.  Act  June  27,  1864,  c  163, 
§  2,  13  StaL  196. 

See  notes  to  R.  S.  §  833,  ante,  §  1394. 

R.  S.  §§  825,  827,  providing  for  certain  payments  to  district  attorneys,  to 
which,  by  this  section,  the  preceding  section  was  not  to  apply,  are  set 
forth  ante,  §|  1379,  1381. 

Notes  of  Deoisloiui 

'  What  included  in  return.— The  mile- 
age allowed  for  traveling  to  and  from 
court  is  intended  as  a  reimbursement 
for  expenses  presumed  to  have  been 
incurred,  and  is  not  a  fee  charged  or 
emolument  of  office  to  be  included  with- 
in this  section  in  the  returns  of  the 
treasury   department.    U.   S.  Y.   Smitli 

(2292)i 


(1895)  15  Sup.  Ct  846,  847,  158  U.  S. 
346,  39  L.  Ed.  1011. 

Presentation  and  allowanoe  of  claln. 

—In  view  of  the  positive  provisions  of 
this  section  and  section  843,  R.  S. 
(section  1413,  post),  a  reasonable  effort 
should  be  made  to  have  claims  for  ex- 
tra compensation  allowed  and  settled 
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at  the  proper  time  as  the  delay  to  an  16  Sup.  Ot.  1017,  1018,  163  U.  S.  842, 

extent  discredits   the  claim.    Ruhm  y.  41  L.  Ed.  183. 

U.  S.  (C.  C.  1805)  66  Fed.  631,  535.  cited    without    definite    application, 

— —  Fees    for    discharge    of    offlclal  Same  v.  Johnson   (1899)   10  Sup.  Ct. 

duties.— An  assimilated  fee  aUowed  the  427,  431,  173  U.  S.  363,  43  L.  Ed.  731; 

collector  of  the  port  for  defending  a  Same  v.  Mason  (1910)  31  Sup.  Ct.  28, 

proceeding  brought  to  release  Chinese  218  U.  S.  517,  54  L.  Ed.  1133;    Same 

immigrants  detained  by  his  orders   is  v.  Ady   (1896)  76  Fed.  359,  22  C.  C. 

one  to  which  he  is  entitled  "by  reason  A.  223;    Smith  v.  TJ.  S.  (1891)  26  Ct 

of  the  discharge  of  his  duties"  within  CI.    568;     Campbell   v.   James    (C.    0. 

this  section.    Hilborn  v.  U.  S.   (1896)  1880)   3  Fed.  513,  516. 

§  1396.  (Act  Dec.  14,  1877,  c.  1.)  Returns  and  accounts  of  dis- 
trict attorney  for  District  of  Columbia. 
The  emolument  returns  of  the  Attorney  of  the  United  States  for 
the  District  of  Columbia  shall  be  returned  to  the  Attorney  General, 
and  the  accounts  of  the  said  Attorney  shall  be  rendered,  audited, 
and  paid  in  the  same  manner  as  accounts  of  all  other  district  at- 
torneys are  rendered,  audited,  and  paid.     (20  Stat.  7.) 

This  was  an  act  entitled  *'An  act  to  provide  for  the  settlement  and  ad- 
justment of  the  accounts  of  the  Attorney  of  the  United  States  for  the  District 
of  Columbia,*'  cited  above. 
See  notes  to  R.  S.  §§  833,  834,  ante,  §§  1394,  1395. 

§  1397.  (Act  March  2,  1895,  c.  189.)     Fees  not  earned  or  due  not 

to  be  returned  or  allowed. 
It  shall  be  unlawful  for  any  clerk  of  any  court  of  the  United 
States  to  include  in  his  emolument,  account,  or  return  any  fee  or 
fees  not  actually  earned  and  due  at  the  time  such  account  or  return 
is  required  by  law  to  be  made,  and  no  fees  not  actually  earned  shall 
be  allowed  in  any  such  account.     (28  Stat.  956.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1896,  cited  above. 

See  notes  to  R.  S.  ^  833,  ante,  |  1394. 

§  1398.  (Act  June  28,  1902,  c.  1301,  §  1.)     Semi-annual  returns  of 
fees  by  clorks. 

Each  clerk  of  the  district  [and  circuit]  courts  shall,  on  the  first 
days  of  January  and  July  of  each  year,  or  within  thirty  days  there- 
after, make  to  the  Attorney-General,  in  such  form  as  he  may  pre- 
scribe, written  returns  for  the  half  year  ending  on  said  days,  re- 
spectively, of  all  fees  and  emoluments  of  his  office  of  every  name  and 
character,  and  of  all  necessary  expenses  of  his  office,  including  nec- 
essary derk  hire,  together  with  the  vouchers  for  the  payment  of  the 
same  for  such  last  half  year;  and  the  word  ''emoluments"  shall  be 
understood  as  including  all  amounts  received  in  connection  with  the 
admission  of  attorneys  to  practice  in  the  court,  [all  amounts  re- 
ceived for  services  in  naturalization  proceedings,  whether  rendered 
as  clerk,  as  commissioner,  or  in  any  other  capacity,]  arid  all  other 
amounts  received  ior  services  in  any  way  connected  with  the  clerk's 
office.    (32  Stat.  475.) 

This  was  a  proviso  annexed  to  an  appropriation  for  clerk's  fees  in  the  sundry 
civil  appropriation  act  for  the  fiscal  year  1903,  cited  above.  Its  provisions 
superseded  to  a  great  extent  the  provisions  applicable  to  clerks  of  the  courts 
of  R.  S.  §  833,  ante,  §  1394.     See  notes  to  said  section. 

The  words  of  the  first  sentence  of  this  section  inclosed  in  brackets,  "and 
circuit,"  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Code, 
{§  1289-291,  ante,  §§  1260-1268. 

The  further  clause  inclosed  in  brackets,  "all  amounts  received  for  services 
in  naturalization  proceedings,  whether  rendered  as  clerk,  as  commissioner, 
or  in  any  other  capacity,"  was  also  superseded  by  the  provisions  requiring 
accounting  for  and  payment  of  all  such  fees  and  moneys,  of  Act  June  29, 
1906,  c.  3502,  §f  13,  20,  ppst,  Si  4372,  4376. 

A  further  proviso  foUovi^ing  this,  limiting  to  one  dollar  the  amount  to  be 
•received  from  an  attorney  in  connection  with  his  admission  to  practice,  is 
set  forth  ante,  §  1384. 

Subsequent  proWsi^ns  for  reports  and  accounts  by  derks  of  moneys  re- 
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ceived  by  them  on  account  of  or  as  security  for  fees  and  costs,  and  other 
moneys  received  by  them  in  their  official  capacity,  were  made  by  Act  June 
30,  1006,  c.  3914,  §  1,  post,  S  1309. 

Similar  provisions  for  annual  returns  of  fees  and  emoluments  and  for  the 
rendering  and  settlement  of  accounts  by  the  clerk  of  the  Supreme  Court 
and  the  clerks  of  the  circuit  courts  of  appeals,  contained  in  previous  statutes, 
are  set  forth  post,  §§  1400,  1401. 

The  Attorney  General  was  directed  to  require  the  clerks  of  the  circuit  and 
district  courts,  the  territorial  courts,  etc.,  to  report  and  account  for  all  moneys 
received  by  them  on  account  of  or  as  security  for  fees  and  costs,  on  account 
of  judgments,  etc.,  or  otherwise  in'  their  oificial  capacity,  and  to  prescribe 
the  keeping  of  dockets  by  them  for  recording,  reporting,  and  accounting  for 
such  moneys,  and  for  recording  all  fees  and  emoluments  received  by  them,  by 
provisions  of  Act  June  30,  1906,  c.  3914,  |  1,  post,  {  1399. 

Notes  of  Decisions 

Operation  of  statute^— The  provision  turns  by  clerks  by  this  section*  U.  S. 
of  section  1394,  ante,  that  the  semi-  v.  Mason  (G.  C.  1910)  177  Fed.  552, 
annual  returns  required  thereby  to  be  judgment  affirmed  (1910)  31  Sup.  Ct. 
made  by  district  attorneys,  clerks  of  28,  218  U.  S.  517,  54  L.  Ed.  1133. 
circuit  and  district  courts,  and  marshals  Valldfty^— The  statute  does  not  ex- 
shall  be  verified  by  the  oath  of  the  of-  tend  to  personal  or  private  business, 
ficer  making  the  same  was  not  repealed  and  is  therefore  Constitutional.  Alex- 
by  implication  with  respect  to  the  re-  ander  v.  U.  S.  (1908)  43  Ct  CL  389. 

§  1399.  (Act  June  30,  1906,  c.  3914,  §  1,)  Reports  and  accounts  by 
clerks  for  moneys  received;  dockets  for  recording  moneys  re- 
ceived and  fees  and  emoluments. 

The  Attorney-General  shall  hereafter,  under  rules  and  regula- 
tions prescribed  by  him,  require  the  clerks  of  the  United  States 
[circuit  and]  district  courts,  clerks  of  the  Territorial  courts,  [clerks 
of  the  United  States  courts  for  the  Indian  Territory,]  and  the  clerks 
of  the  United  States  courts  in  Alaska  to  report  and  account  for  all 
moneys  received  by  them  on  account  of  or  as  security  for  fees  and 
costs,  and  to  report  and  account  for  all  amounts  collected  or  re- 
ceived by  them  on  behalf  of  the  United  States  on  account  of  judg- 
ments, fines,  forfeitures,  penalties,  and  costs.  The  ^Attorney-Gen- 
eral shall  also  hereafter  require  such  clerks  to  report  and  account 
for  any  other  moneys  received  by  them  in  their  official  capacity, 
whether  on  behalf  of  the  United  States  or  otherwise,  and  the  Attor- 
ney-General shall  hereafter  prescribe  such  docket  or  dockets  or 
other  books  as  he  may  deem  proper  to  be  kept  and  used  by  such 
clerks  in  recording,  reporting,  and  accounting  for  moneys  men- 
tioned above  in  this  paragraph,  and  in  recording  all  fees  and  emolu- 
ments earned  by  them,  which  dockets  or  other  books  shall  be  kept 
and  used  by  said  clerks  in  accordance  with  rules  and  regulations 
prescribed  by  the  Attorney-General.    (34  Stat.  754.) 

These  were  provisions  accompanying  an  appropriation  for  fees  of  clerks 
in  the  sundry  civil  appropriation  act  for  the  fiscal  year  1907,  cited  above. 

The  words  in  the  first  sentence  of  this  paragraph  inclosed  in  brackets,  "cir- 
cuit and,"  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud. 
Code,  i§  289-291,  ante,  §§  1266-1268. 

The  further  words  inclosed  in  brackets,  ''clerks  of  the  United  States  courts 
for  the  Indian  Territory,"  were  also  superseded  by  the  admission  to  Uie  Union 
of  the  State  of  Oklahoma,  including  the  Indian  Territory,  by  Act  June  16, 
1906,  c.  3335,  84  Stat  267. 

Notes  of  Deoisions 

Action  against  clerkw— An  action  will  authority  of  the  government  by  its  of- 

not  lie  against  the  clerk  in  his  official  ficers  and  agents  in  the  manner  pre- 

capacity  to  recover  money  received  by  scribed    by    statute.      Hills    v.    Valen- 

him  in  such  capacity  and  which  passed  tine  (1908)  164  Fed.  328,  90  G.  G.  A. 

into   the   registry   of   the   court,   since  260. 
such  money  can  only  be  paid  out  under 

§  1400.  (Act  June  6,  1900,  c.  791,  §  1.)     Annual  returns  of  fees 
by  clerks  of  circuit  courts  of  appeals. 
Clerks  of  the  United  States  circuit  courts  of  appeals,  annually 
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and  within  thirty  days  after  the  thirtieth  day  of  June  in  each  year, 
shall  make  a  return  to  the  Attorney-General  of  the  United  States 
of  all  the  fees  and  emoluments  of  their  offices  respectively.  Such 
return  shall  cover  all  fees  and  emoluments  earned  during  the  pre- 
ceding year  and  also  the  necessary  office  expenses  for  such  year 
including  clerk  hire,  the  compensation  of  the  clerk  not  to  exceed  five 
hundred  dollars  per  annum  as  now  provided  by  law.  Such  expenses 
including  clerk  hire  shall  be  certified  by  the  senior  circuit  judge  of 
the  proper  circuit,  and  audited  and  allowed  by  the  proper  accounting 
officers  of  the  Treasury  Department.  The  respective  clerks  of  the 
circuit  courts  of  appeals,  after  deducting  such  expenses  and  clerk 
hire,  shall,  at  the  time  of  making  such  returns,  pay  into  the  Treas- 
ury of  the  United  States  the  balance  of  such  fees  and  emoluments. 
In  case  the  amounts  claimed  for  such  expenses  and  clerk  hire  have 
not  been  audited  by  such  accoimting  officers  prior  to  the  time  fixed 
for  making  such  returns  and  payment,  said  clerks  may  retain  the 
sums  claimed  by  them  respectively,  until  the  audit  is  made,  and  in 
case  any  sum  so  claimed  and  retained  is  not  allowed  the  amount 
disallowed  shall  within  ten  days  after  notice  of  disallowance  be  paid 
into  the  Treasury  of  the  United  States.  All  laws  and  parts  of  laws 
so  far  as  in  conflict  with  this  proviso  are  hereby  repealed.  (31 
Stat.  639.) 

This  was  a  proviso  annexed  to  an  appropriation  for  fees  of  clerks  in  the 
sundry  civil  appropriation  act  for  the  fiscal  year  1901,  cited  above. 
A  provision  of  the  Circuit  Courts  of  Appeals  Act  of  March  3,  1891,  c.  517, 
,  f  2,  26  Stat.  826,  required  that  costs  and  fees  in  those  courts  should  be 
''expended,  accounted  for,  and  paid  for,  and  paid  over  to  the  Treasury  De- 
partment of  the  United  States  in  the  same  manner  as  is  provided  in  respect  of 
the  costs  and  fees  in  the  Supreme  Court.*'  At  that  time  the  clerk  of  the 
Supreme  Court  vtras  required  to  make  to  the  Secretary  of  the  Treasury  an- 
nual returns  of  all  costs  collected  by  him,  and,  after  deducting  his  compensa- 
tion and  office  expenses,  to  pay  any  surplus  into  the  Treasury,  by  provisions  of 
Act  July  7,  1884,  c.  332,  §  1,  23  Stat  224,  which  were  afterwards  superseded 
by  provisions  of  Act  March  15,  1898,  c.  68,  §  8,  post,  §  1401. 

Similar  provisions  requiring  the  clerks  of  the  circuit  courts  of  appeals  to 
make  annual  returns  to  the  Secretary  of  the  Treasury,  were  made  by  Act 
July  81,  1894,  a  174,  $  1,  28  Stat.  203,  and  Act  March  2,  1895,  c  177,  §  1, 
28  Stat.  805.  These  provisions  were  superseded  by  those  of  this  act,  re- 
quiring annual  returns  to  the  Attorney-General. 

The  clause  of  this  act  authorizing  the  clerk  to  retain,  from  his  fees  and 
emoluments,  compensation,  "not  to  exceed  five  hundred  dollars  per  annum 
as  now  provided  by  law,"  is  a  re-enactment  of  previous  provisions  of  said  Act 
July  31,  1894,  c.  174,  §  1,  and  Act  March  2,  1895,  c.  177,  §  1,  mentioned 
above,  allowing  the  clerks  to  deduct,  from  the  costs  collected  by  them,  "the  in- 
cidental expenses  of  their  respective  offices,  including  clerk  hire  and  their 
cohipeusatlon  as  provided  by  section  nine  of  the  Act  of  March  third,  eighteen 
hundred  and  ninety-one,  establishing  the  circuit  court  of  appeals,  not  exceeding 
five  hundred  dollars."  ^aid  section  9  of  the  Circuit  Court  of  Appeals  Act, 
Act  March  3,  1891,  c  517,  mentioned  in  this  provision,  is  set  forth  post,  S 
1410. 

Salaries  of  the  clerks  of  the  circuit  courts  of  appeals,  $3,000  a  year  each, 
were  authorized  also  by  a  provision  of  said  Circuit  Courts  of  Appeals  Act  of 
March  3,  1891,  c.  517,  §  2,  post,  §  1409.  Annual  appropriations  for  such 
salaries  are  made  by  the  legislative,  executive,  and  judicial  appropriation  acts, 
in  recent  years,  $3,500  each.  The  provision  for  the  fiscal  year  1917  was  by 
Act  May  10,  1916,  c.  117,  |  1,  39  Sut. 

Provisions  similar  to  those  of  this  act,  relating  to  the  clerks  of  the  district 
courts,  were  made  by  R.  S.  §§  833,  839,  844,  and  Act  June  28,  1902,  c.  1301, 
§  1,  and  Act  June  30,  1906,  c.  8914,  §  1,  ante,  {§  1394,  1399,  and  post,  |S 
1404,  1414. 

§  1401.  (Act  March  15,  1898,  c.  68,  §  8.)  Annual  returns  of  fees 
by  clerk  of  Supreme  Court. 
The  Clerk  of  the  Supreme  Court  of  the  United  States,  on  the 
first  day  of  January  in  each  year,  or  within  thirty  days  thereafter, 
shall,  on  a  form  prescribed  by  the  Attorney-General,  make  to  the 
Attorney-General  a  return,  under  oath,  of  all  fees  and  costs  col- 
lected by  him  in  cases  disposed  of  at  the  preceding  term  or  terms  of 
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the  court,  and  of  all  emoluments  hereafter  collected  by  him,  and  after 
deducting  from  such  collections  his  compensation  as  provided  in  par- 
agraph nine  of  the  Act  of  March  third,  eighteen  hundred  and  eighty- 
three  (Twenty-second  Statutes  at  Large,  six  hundred  and  three,  six 
hundred  and  thirty-one),  and  the  incidental  expenses  of  his  office, 
including  clerk  hire,  such  expenses  to  be  certified  by  the  Chief  Justice, 
and  audited  and  allowed  by  the  proper  accounting  officers  of  the 
Treasury,  shall  at  the  time  of  making  such  returns  pay  any  surplus 
that  may  remain  into  the  Treasury  of  the  United  States.  (30  Stat. 
317.) 

This  was  a  section  of  the  legislative,  executive,  and  judicial  appropriation 
act  for  the  fiscal  year  1899,  cited  above.  It  superseded  a  proviso  of  Act 
July  7,  1884,  c.  332,  §  1,  23  Stat.  224,  requiring  returns  of  costs  collected  to 
be  made  to  the  Secretary  of  the  Treasury. 

A  proviso  annexed  to  this-  section  at  the  end  thereof  as  originally  enacted, 
"That  all  clerks  of  courts  of  the  United  States  shall  pay  over,  at  the  times 
and  in  the  manner  provided  by  law  for  other  fees  and  emoluments,  all  fees 
received  by  them  for  naturalization,  after  deducting  the  amount  of  compensa- 
tion they  are  entitled  to  receive,"  is  omitted  here,  as  superseded  by  the  pro- 
visions, requiring  accounting  for  and  payment  of  all  such  fees  and  moneys, 
of  the  Naturalization  Act  of  June  29,  1906,  c.  3592,  §§  13,  20,  post,  §§  4372, 
4376. 

The  provision  of  Act  March  3,  1883,  c.  140,  §  1,  referred  to  in  this  section 
as  paragraph  9  of  that  act,  relating  to  the  compensation  of  the  clerk  of  the 
•    Supreme  Court,  is  set  forth  post,  §  1411. 

Provisions  similar  to  those  of  this  act,  relating  to  the  clerks  of  the  dis- 
trict courts,  were  made  by  R.  S.  ||  833,  839,  844,  and  Act  June  28,  1902,  c. 
1301,  f  1,  and  Act  June  30,  1906,  c.  3914,  |  1,  ante,  §§  1394,  1398,  1399,  and 
post,  §§  1404,  1414,  and  to  clerks  of  the  circuit  courts  of  appeals,  by  Act 
June  6,  1900,  c.  791,  §  1,  ante,  i  1400. 

Notes  of  Deoistona 

Fees  to  be  accounted  for  under  eu-  quires  them  to  render  accounts  of  all 

perseded    provision^— The    statute    ex-  fees  received  from  all  sources  or  in  any 

tends  to  fees  received  by  clerks  under  capacity.    Alexander   ▼.   U.    S.    (1908) 

the  name  of  special  commissioners  in  43  Gt.  01.  389. 
naturalization     proceedings,     and     re- 

§  1402.  (R.  S,  §  835.)     Compensation  of  district  attorney. 

No  district  attorney  shall  be  allowed  by  the  Attorney-General 
to  retain  of  the  fees  and  emoluments  of  his  office  which  he  is  re- 
quired to  include  in  his  semi-annual  return,  for  his  personal  com- 
pensation, over  and  above  the  necessary  expenses  of  his  office, 
including  necessary  clerk-hire,  to  be  audited  and  allowed  by  the 
proper  accounting  officers  of  the  Treasury  Department,  a  sum  ex- 
ceeding six  thousand  dollars  a  year,  or  exceeding  that  rate  for  any 
time  less  than  a  year. 

Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat.  166.  Act  March  3,  1863,  c.  76,  f  11, 
12  Stat.  741.  Act  June  27,  1864,  c.  163,  §  2,  13  Stat.  196.  Act  June  30, 
1864,  c.  174.  §  19,  13  Stat.  312.  Act  June  22,  1870,  c.  150,  §  15,  16  Stat.  164. 
The  application  of  the  provisions  of  this  section  was  superseded  as  to  the 
compensation  of  all  district  attorneys  except  the  district  attorney  for  the  Dis- 
trict of  Columbia,  by  the  provisions  for  payment  to  them  of  salaries  and  their 
expenses,  contained  in  Act  May  28,  1896,  c.  252,  §§  6-8,  14-18,  24,  and  in 
subsequent  acts,  post,  §§  1418-1420,  1426-1431. 

Notes  of  Deoisloiui 

Right    to    fees    and   emoluments.— A  penses  of  the  ordinary  and  necessary 

United  States  attorney  is  entitled  to  all  telegraphic    communications   in   regard 

the  fees  and  emoluments  of  his  office,  to  criminal  business,  and  of  necessary 

when,  in  addition  to  the  amount  of  his  clerk    hire,    printing,    and    stationery, 

necessary  expenses,  they  do  not  exceed  U.  S.  v.  Stanton  (1895)  70  Fed.  890, 

$6,000  per   annum.     U.   S.   y.   Stanton  892,  17  C.  G.  A.  475,  affirming  (1889) 

(1898)  87  Fed.  698,  affirming  judgment  37  Fed.  252. 

Stanton  v.  U.  S.  (O.  C.  1896)  75  Fed.  Computation    to    determine    whether 

^^'*  maximum   reached^— Mileage  is  not  to 

Expenses  aliowable^— The  district  at-  be  included,  as  part  of  the  compensa- 

torney  is  entitled,  out  of  the  fees  and  tion  allowed  to  a  United  States  district 

emoluments   of  his   office,   to   the  ex-  attorney,  in  determining  whether  such 
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compensation  has  reached  the  maxi-  c>jtiue  cannot  prednde  the  goyemment 
mum  allowed  by  statute  for  his  serv-  from  claiming  the  excess.  Bliss  v.  U. 
ices.  IT.  S.  V.  Winston.  73  Fed.  149,  19  S.  (1889)  38  Fed.  230. 
C.  C.  A.  419,  judgment  affirmed  (1898)  ^  ^  ^  ^  ,  *  .^  xr  -. 
18  Sup.  Ct.  701,  170  U.  S.  522,  42  L.  /j^f «"  «,t  fee8.-The  law  of  the  Unit- 
]2^  2130  ed  States  limits  the  fee  which  a  United 
The  per  diem  fees  for  attendance  in  States  district  attorney  may  charge  and 
court  or  before  a  judge  or  commissioner  receive  in  cases  which  he  prosecutes; 
is  intended  as  compensation,  and  not  ^^  ^hpn  by  arrangement  with  defend- 
as  reimbursement  (for  expenses  in-  f?*  ^^  ^^  l^'^  more  than  the  law  allows 
curred,  and  hence  must  be  included  as  ^}^  *?,  ^^^^S^^  P^\^l^c,  policy  requires 
part  of  the  maximum  compensation  al-  }^^\^l^  money  received  in  excess  of  the 
lowed  by  law.  U.  S.  v.  Smith  (1895)  ^^S^l  fee  should  belong  to  the  govern- 
15  Sup.  Ot.  846,  847,  158  U-  S.  346,  39  ^^^^  Authority  to  settle  a  case  on 
L.  Ed.  1011.  payment  of  a  given  sum  and  all  costs 
*  '  *  is  not  authority  to  the  district  attorney 
Taxation  of  fees^A  decree  by  con-  ^^  retain,  as  against  the  government, 
sent  m  an  action  brought  by  the  gov-  ^^  excess  of  his  fees,  as  taxed,  over 
ernment,  taxing  the  district  attorney's  ^^^  amount  aUowed  him  by  statute, 
fees  at  a  given  sum,  is  not  conclusive  B^gg  ^^  u.  S.  (C.  0.  1889)  37  Fed.  191. 
that   the   district   attorney   is   entitled 

to   the   amount  taxed  as  against  the  Cited    without    definite    application, 

government.    By  consenting  to  the  tax-  Ruhm  v.  U.  S.'(0.  C.  1895)   66  Fed. 

ation  of  a  greater  fee  in  favor  of  the  531,  534;  Morton  v.  Same  (D.  C.  1894) 

district  attorney  than  the   statute  al-  59   Fed.  349,  351;    Hillborn  v.   Same 

lows,  the  commissioner  of  internal  rev-  (1893)  28  Ct.  GL  237. 

(R.  S.  §  836.  Superseded.) 
This  section  provided  for  payment  to  the  district  attorney  for  the  southern 
district  of  New  York,  in  addition  to  his  salary,  then  $6,000,  together  with  the 
costs  and  fees  allowed  him  by  law,  of  such  amount  as  might  be  fixed  by  the 
Attorney-General  for  the  proper  expenses  of  his  office.  It  was  superseded  by 
the  provisions  for  payment  of  office  expenses  of  said  district  attorney  of  Act 
June  30,  1906,  c.  3914,  |  1,  post,  §  1439. 

§  1403.  (R.  S.  §  837.)     District  attorney  and  marshal  in  Oregon 
and  Nevada. 
The  district  attorneys  and  marshals  for  the  districts  of  Oregon 
and  Nevada  shall  be  entitled  to  receive,  for  the  like  services,  double 
the  fees  hereinbefore  provided ;  but  neither  of  them  shall  be  allowed 
to  retain  of  such  fees  any  sum  exceeding  the  aggregate  compensa- 
tion of  such  oflficer  as  hereinbefore  provided. 
Act  Feb.  27,  1865,  c.  64,  §  6,  13  Stat  440. 

The  application  of  this  section  to  the  compensation  of  the  district  attorneys 
and  marshals  named  was  superseded  by  the  provisions  for  payment  to  them  of 
salaries  and  other  compensation,  made  by  Act  May  28,  1896,  c.  252,  §§  6-18, 
post,  §§  1418-1430. 

This  section,  as  well  as  the  general  act  to  regulate  fees  and  costs,  etc.,  Act 
Feb.  26,  1853,  c.  80,  10  Stat  161,  was  extended  to  the  Territories  of  New 
Mexico  and  Arizona,  to  apply  to  the  fees  of  all  officers  in  such  Territories,  but 
the  district  attorney  not  to  receive,  by  fees  and  salary  together,  more  than 
^3,500  per  year,  by  Act  Aug.  7,  1882,  c.  436,  22  Stat.  344.  A  subsequent 
provision,  of  Act  July  2,  1890,  c.  650,  26  Stat  212,  aUowed  the  district  at- 
torneys and  marshals  to  retain  of  their  fees  and  emoluments  such  sum  as  nec- 
essary to  make  their  whole  compensation  including  salary  $6,000  per  year 
each;  but  this  was  superseded  by  the  provisions  for  payment  to  them  of  sala- 
ries, etc.,  contained  in  Act  May  28,  1896,  c.  252,  §§  6-18,  mentioned  above. 
By  sections  7  and  9  of  that  act,  the  salary  of  the  district  attorney  and  of  the 
marshal  for  each  territory  was  made  $4,000.  On  the  admission  to  the  Union 
of  the  States  of  New  Mexico  and  Arizona,  the  district  attorney  and  marshal, 
as  well  as  other  officers,  for  the  districts  constituted  of  each  of  said  States,  were 
to  receive  for  their  services  the  fees  and  compensation  allowed  to  officers  per- 
forming similar  services  for  the  United  States  in  said  Territories,  respectively, 
by  Act  June  20,  1910,  c.  310,  §§  13,  31,  ante,  §§  1053,  1083. 

The  provision  of  this  section  authorizing  marshals  in  Oregon  to  charge 
double  fees  was  repealed  by  a  provision  in  Act  Aug.  1,  1914,  c  223,  $  1,  post, 
{  1406a. 

Notes  of  Deoislons 

Construction    and    operation^^Under  case  tried  by  him  before  a  jury  in  the 

an  act  applying  the  provisions  of  this  circuit  courts   within  his>  district,   and 

section    to    the    district    attorney    for  was  entitled  to  a  fee  of  $60,  under  the 

Montana,  it  was  held  that  such  attor-  provision   of  section   1378,   allowing  a 

ney  was  entitled  to  a  fee  of  $40  for  each  fee  not  to  exceed  $30  for  conviction 
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under   an   indictment   for   crime   tried  Cited    without    definite    appllo^tioip 

before  a  jury.     Weed  v.  U.  S.  (D.  O.  U.  S.  v.  Smith  (1895)  15  Sup.  Ct  846, 

1897)  82  Fed.  414,  418.  847/158  U.  S.  346,  39  L.  Ed.  1011; 

This  section  does  not  extend  to  com-  Same  y.  Mason  (1910)  81  Sup.  Gt.  28, 

missioners      of      the      circuit     courts.  218  U.  S.  517,  54  L.  Ed.  1133;    Mc- 

Churchill  V.  U.  S.  (1895)  67  Fed.  529.  Grew  v.  U.  S.  (1888)   23  Ct.  CL  273; 

530,  14  O.  G.  A.  513.  Smith  v.  Same  (1891)  26  Gt  GL  568. 

(R.  S.  §  838.    Transferred  to  chapter  14  of  this  Title.) 
This  section,  relating  to  the  duties  of  district  attorneys  as  to  prosecution  of 
frauds  on  the  revenue,  as  amended  by  Act  Feb.  27,  1877,  c.  69,  19  Stat  241, 
is  placed,  with  other  provisions  relating  to  district  attorneys,  under  Ghapter 

14,  ante,  S  1297. 

§  1404.  (R.  S.  §  839.)     Compensation  retained  by  a  clerk. 

No  clerk  of  a  district  court  [,  or  clerk  of  a  circuit  court,]  shall  be 
allowed  by  the  Attorney-General,  except  as  provided  in  the  next 
section,  and  in  section  eight  hundred  and  forty-two  to  retain  of  the 
fees  and  emoluments  of  his  office,  [or,  in  case  both  of  the  said  clerk- 
ships are  held  by  the  same  person,  of  the  fees  and  emoluments  of 
the  said  offices,  respectivefy,]  for  his  personal  compensation,  over 
and  above  his  necessary  office  expenses,  including  necessary  clerk- 
hire,  to  be  audited  and  allowed  by  the  proper  accounting  officers  of 
the  Treasury,  a  sum  exceeding  three  thousand  five  hundred  dol- 
lars a  year  for  any  such  district  clerk  [or  for  any  such  circuit  clerk], 
or  exceeding  that  rate  for  any  time  less  than  a  year. 

Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat.  166.    Act  June  22,  1870,  c.  150,  i 

15,  16  Stat.  164. 

The  portions  of  this  section  Inclosed  in  brackets,  relating  to  clerks  of  circuit 
courts,  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Gode,  H 
289-291,  ante,  §§  1266-126^ 

Provisions  that  clerks  of  circuit  courts  of  appeals  might  retain  from  costs 
collected  by  them,  for  their  compensation  as  provided  by  section  9  of  the  Cir- 
cuit Gourt  of  Appeals  Act  of  March  3,  1891,  c  517,  §  9,  post,  §  1410,  not  ex- 
ceeding $500  a  year,  their  salaries  having  been  fixed  at  $3,000  a  year  by 
section  2  of  that  act,  post,  §  1409,  were  made  by  Act  July  31,  1894,  c.  174,  { 
1,  28  Stat  203,  and  Act  March  2,  1895,  c.  177,  §  1,  28  Stat.  805,  which  were 
superseded  by  provisions  of  Act  June  6,  1900,  c.  791,  f  1,  ante,  §  1400. 

Similar  provisions  relating  to  the  clerk  of  the  Supreme  Gourt,  limiting  his 
personal  compensation  to  $6,000  a  year,  were  made  by  Act  March  3,  18fiS,  c 
143,  §  1,  post,  §  1411. 

Similar  provisions  relating  to  the  clerks  of  the  district  courts  in  Oregon,  Mon- 
tana, and  Washington,  were  made  by  a  provision  in  Act  Aug.  1,  1914,  c  223, 
§  1,  post,  §  1406a. 

Provisions  requiring  accounting  for  and  payment  of  all  fees  and  moneys 
received  by  clerks  for  services  in  naturalization  proceedings  were  made  by  the 
Naturalization  Act  of  1906,  Act  June  26,  1906,  c.  3592,  §§  13,  20,  post,  |S 
4372,  4376. 

Notes  of  Decisions 

Operation    of    statute^— This    section  Naturalization  feesw— A  derk  of  the 

and  sections  1412,  1414,  post,  show  that  federal  district  court  is  not  liable  for 

the   fees   provided   for   are    to   be   re-  fees  received  by  him  for  the  naturaliza- 

tained  by  the  officers,   when  received,  tion  of  aliens,  which  had  not  been  in- 

until  the  limit  fixed  as  the  maximum  eluded  by   him   in   the   returns   of  the 

of  their  compensation  is  exceeded.     U.  "fees   and    emoluments   of   his   office," 

S.  V.  Gigars  (D.  G.  1880)  2  Fed.  494,  required  by  section  1394;   it  appearing 

495.  that  it  had  been  the  custom  in  Uie  dis- 

These    sections  apply   to   fees   other  trict  for  not  less  than  45  years  for  the 

than   those  for  which  the  government  clerks  to  charge  a  fee  in  naturalization 

is    responsible,    and   which   are    to   be  cases,   although  no  fee  is  provided  in 

paid  out  of  the  treasury  under  the  pro-  the  fee  bill  established  by  this  act,  and 

visions  of  section  1462.    U.  S.  v.  Wol-  that  it  had  never  been  customary  to 

ters  (G.  G.  1892)  51  Fed.  896.  account   for   such   fees.  U.   S,   v.    ffiU 

Duties   and   compensation.— Gongress  (1887)  7  Sup.  Gt.  510,  512,  120  U.  S. 

can   impose   duty   upon   public   officers  169,   30  L.   Ed.   627,   affirming   (G.   C- 

without  compensation,  and  a  court  can  1885)  25  Fed.  375. 

require  service  from  a  clerk,  which  he  A   derk    must   report   such   fees   as 

is  bound  to  perform,  though  there  be  spedal  commissioner  in  naturalization 

no  statutory  fee  for  the  service.    Alex-  as  an  incident  of  his  office,  and  they  be- 

ander  v.  U.  S.  (1908)  43  Gt  GL  389.  come  a  part  of  those  properly  embraced 
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in  Us  emolument  account  Alexander 
V.  U.  S.  (1908)  43  Ct  CI.  380. 

Amount  of  coRipensatlon  and  llmita- 
.  tion  thereoRw— The  fees  to  be  retained 
by  the  clerks  of  the  district  courts  for 
the  territory  of  Utah,  as  compensation 
for  their  services,  are  limited  to  $3,- 
500.  U.  S.  V.  Averill  (1889)  130  U. 
S.  335,  0  Sup.  Ct  546,  32  L.  Ed.  977. 
But  see  U.  S.  v.  Averill  (1885)  4  Utah, 
416,  7  Pac.  527. 

The  words  of  section  1375,  "except 
in  cases  expressly  otherwise  provided 
by  law,"  referred  to  the  cases,  also 
excepted  out  of  this  section,  which  are 
mentioned  in  sections  1405,  1412,  by 
the  first  of  which  the  clerks  of  certain 
specified  courts  were  entitled  to  charge 
double  fees,  etc.,  and  by  the  other  of 
which  in  prize  causes,  the  clerks  mi;?ht 
be  allowed  to  retain  an  additional  com- 
pensation. U.  S.  V.  McMillan  (1807) 
17  Sup.  Ct  395,  397.  165  U.  S.  504, 
41  L.  Ed.  805. 

Per  diem  foe  for  attendanoOd— Under 

this  section,  construed  with  R.  S.  §§ 
624,  626,  and  796  (section  1324,  ante), 
the  clerk  is  entitled  to  a  per  diem  fee 
for  attendance  by  one  of  his  deputies; 
and,  where  simultaneous  sessions  are 
held  in  separate  divisions  of  the  dis- 
trict, he  is  entitled  to  fees  for  personal 
attendance  at  one  and  attendance  by 
deputy  at  the  other,  and  this  right  is 
not  Umited  by  R.  S.  |  831  (section  1385, 
ante).  U.  S.  v.  King  (1893)  13  Sup. 
Ct  439,  440,  147  U.  S.  676,  37  L.  Ed. 
328. 

The  clerk  is  entitled  to  a  per  diem 
compensation  for  attendance  at  a  ses- 
sion of  court  by  his  deputy,  and  this  is 
so  even  though  the  court  has  received 
a  per  diem  for  his  personal  attendance 


the  same  day  of  the  session  of  the  court 
at  another  place.  Erwin  v.  U.  S.  (D. 
C.  1889)  37  Fed.  470,  475,  2  L.  R.  A. 
229. 

Holding  more  than  one  offlce.— Where 
the  office  of  clerk  of  the  district  court 
and  that  of  the  clerk  of  the  circuit 
court  were  held  by  the  same  person,  he 
was  entitled  to  the  salary  of  each  of- 
fice, under  a  former  statute  (Act  May 
18,  1842,  c.  29).  U.  S.  v.  Bassett  (C. 
C.  1843)  Fed.  Cas.  No.  14,539.  The 
fees  of  each  office  are  to  be  kept  dis- 
tinct, and  a  deficiency  in  the  amount 
of  one  cannot  be  made  up  by  excess  in 
the  amount  of  the  other.    Id. 

"Necessary  offloe  expenses."— Ex- 
penses incurred  for  board  and  lodging 
at  hotels  while  attending  at  terms  of 
the  court  held  away  from  the  place 
where  the  clerk  is  required  to  keep  his 
office  are  not  allowable  as  "necessary 
expenses  of  his  office."  U.  S.  v.  Gorham 
(C.  C.  1869)   Fed.  Cas.  No.   15,235. 

Transfer  of  foesw— Fees  earned  by  the 
clerk  of  the  district  court  cannot  be 
transferred  by  the  comptroller  to  his 
account  as  clerk  of  the  circuit  court 
Goodrich  v.  U.  S.  (D.  C.  1890)  42  Fed. 
392,  395. 

Cited  without  definite  applioation, 
U.  S.  V.  Hill  (1887)  8  Sup.  Ct  308,  310, 
123  U.  S.  681.  31  L.  Ed.  275;  Same  v. 
Mason  (1910)  31  Sup.  Ct  28,  218  U.  S. 
517.  54  L.  Ed.  1133;  Same  v.  Morton 
(1895)  65  Fed.  204,  207,  13  C.  0.  A. 
151;  Same  v.  Mason  (1904)  129  Fed. 
742,  64  C.  O.  A.  270;  Same  v.  Hill  (C. 
C.  1885)  25  Fed.  375,  377  (affirmed 
[1887]  7  Sup.  Ct  510,  120  U.  S.  169, 
30  L.  Ed.  627) ;  Clough  v.  U.  S.  (C.  C. 
1893)  55  Fed.  921,  931;  U.  S.  v.  Dur- 
lacher  (C.  C.  1894)  63  Fed.  672,  673. 


§  1405.  (R.  S.  §  840.)  Clerks  in  California,  Oregon,  and  Nevada. 
The  clerks  of  the  several  [circuit  and]  district  courts  in  Cali- 
fornia, [Oregon,]  and  Nevada  shall  be  entitled  to  charge  and  receive 
double  the  fees  hereinbefore  allowed  to  clerks,  and  shall  be  allowed, 
respectively,  by  the  Attorney-General,  to  retain  of  the  fees  so 
received  by  them,  for  their  personal  compensation,  over  and  above 
the  necessary  expenses  of  their  offices,  including  the  salaries  of 
deputy  clerks,  and  necessary  clerk«hire,  to  be  audited  by  the  proper 
accounting  officers  of  the  Treasury  Department,  any  sum  not  ex- 
ceeding seven  thousand  dollars  a  year,  nor  exceeding  that  rate  for 
any  time  less  than  a  year. 

Act  Feb.  26,  1853,  c.  80,  i  1,  10  Stat  163.  Act  Feb.  19,  1864,  c.  11,  §  6, 
13  Stat  5.  Act  Feb.  27,  1865,  c.  64.  §  7,  13  Stat.  440.  Act  June  22,  1870, 
c.  150,  §  15,  16  Stat  164.     Act  June  8,  1872,  c.  336,  17  Stat  330. 

The  words  of  the  first  sentence  of  this  section  inclosed  in  brackets,  "circuit 
and,*'  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§ 
289-291,  ante,  |{  1266-1268.  And  a  proviso  annexed  to  the  section  at  the  end 
thereof,  limiting  the  compensation  of  a  clerk  of  both  the  circuit  and  district 
courts  to  the  sum  allowed  to  the  clerk  of  one  of  said  courts,  ia  omitted  here, 
as  likewise  superseded. 

The  word  "Oregon,"  also  in  the  first  sentence  of  this  section,  inclosed  in 
brackets,  was  superseded  by  a  provision  in  Act  Aug.  1,  1914,  c.  223,  §  1,  which 
repealed  all  acts  and  parts  of  acts  authorizing  the  clerks  of  the  United  States 
district  courts  in  and  for  Oregon.  Montana,  and  Washington  to  charge  and  col- 
lect double  fees,  set  forth  post,  |  1406a. 
The  fees  and  compensation  of  the  clerk  of  the  district  court  for  the  district 
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of  Montana  were  to  be  computed  on  the  same  basis  as  like  fees  In  the  dis- 
trict of  Oregon,  by  a  provision  of  Act  May  27,  1908,  c.  200,  i  1,  post,  i  1406. 

Ifot«s  of  Deeisiona 

Constraetloa  and  operation  of  statute,  federal  courts  in  Washington  to  fees 
—The  words  of  section  1375,  "except  for  sending  out  copies  of  the  petition 
in  cases  expressly  otherwise  provided  and  notice  of  an  application  for  a  bank- 
by  law,"  referred  to  the  cases,  also  rupt's  discharge.  In  re  Loughney  (D. 
excepted  out  of  secUon  1404j,  which  are  C.  1914)  218  Fed.  980. 
mentioned  in  this  section  and  section  The  clerks  of  the  courts  of  the  United 
1412,  by  the  first  of  which  the  clerks  of  States  in  the  territories  of  MinnesoU, 
certain  specified  courts  were  entitled  to  New  Mexico,  and  Utah  are  not  embrac- 
charge  double  fees,  etc.,  and  by  the  «^  by  the  provisions  of  this  section, 
other  of  which  in  prize  causes  the  (1850)  7  Op.  Atty.  Gen.  648. 
clerks  might  be  allowed  to  retain  an  cited  without  definite  application, 
additional  compensation.  U.  S.  v.  Mc-  u.  S.  v.  Averill  (1889)  9  Sup.  Ct.  546, 
MUlan  (1897)  17  Sup.  Ct.  395,  397,  165  130  U.  S.  335,  32  L.  Ed.  977;  Same  v. 
U.  S.  504,  41  L.  Ed.  805.  Mason  (1910)  31  Sup.  Ct  28,  218  U.  S. 

This  section  does  not  extend  to  com-  517,  54  L.  Ed.  1133;   Same  v.  Hill  (C. 

missioners      of      the     circuit     courts.  C.   1885)    25  Fed.  375,  377    (afilrmed 

Churchill  v.  U.  S.  (1895)  67  Fed.  529,  [1887]  7  Sup.  Ot  510,  120  U.  S.  169, 

530,  14  C.  C.  A.  513.  30  L.  Ed.  627) ;   Same  v.  Wolters  (C. 

This  section  does  not  entitle  clerks  of  C.  1892)  51  Fed.  896,  899. 

§  1406.  (Act  May  27,  1908,  c.  200,  §  1.)     Clerks  in  Montana. 

Hereafter  the  fees  and  compensation  of  the  clerk  of  the  [circuit 
and]  district  court  for  the  district  of  [Montana]  shall  be  computed 
and  allowed  on  the  same  basis  as  like  fees  are  allowed,  computed, 
and  paid  in  the  district  of  Oregon.    (35  Stat.  376.) 

This  was  a  proviso  annexed  to  an  appropriation  for  fees  of  clerks  in  the 
sundry  civil  appropriation  act  for  the  fiscal  year  1909,  cited  above.  The 
allowance  of  clerk*s  fees  and  compensation  in  Oregon,  referred  to  in  this  pro- 
vision, was  provided  for  by  R.  S.  §  840,  ante,  §  1405. 

The  words  of  this  provision  inclosed  in  brackets,  "circuit  and,"  were  super- 
seded by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  §§  289-291,  ante,  $1 
1266-1268.  The  word  ''Montana"  in  this  provision,  inclosed  in  brackets,  was 
also  superseded  by  a  provision  in  Act  Aug.  1,  1914,  c.  223,  f  1,  which  repealed 
all  acts  and  parts  of  acts  authorizing  the  clerks  of  the  United  States  district 
courts  in  and  for  Oregon,  Montana,  and  \Vashington  to  charge  and  collect  doable 
fees,  set  forth  post,  §  1406a. 

§  1406a,  (Act  Aug.  1,  1914,  c.  223,  §  1.)     Clerks  and  marshals  in 

Oregon,  Montana,  and  Washington. 
All  Acts  and  parts  of  Acts  authorizing  the  clerks  of  the  United 
States  district  courts  in  and  for  the  States  of  Oregon,  Montana, 
and  Washington,  respectively,  to  charge  and  collect  double  the 
fees  provided  in  section  eight  hundred  and  twenty-eight  of  the 
Revised  Statutes  of  the  United  States,  and  all  Acts  authorizing 
United  States  marshals  in  and  for  said  States,  respectively,  to  re- 
ceive and  collect  double  the  fees  provided  by  section  eight  hundred 
and  twenty-nine  of  the  Revised  Statutes  of  the  United  States,  are 
hereby  repealed,  to  take  effect  from  and  after  January  first,  nine- 
teen hundred  and  fifteen:  Provided,  That  no  clerk  of  the  United 
States  district  courts  in  and  for  said  States  shall  be  allowed  by 
the  Attorney  General  to  retain  of  the  fees  and  emoluments  of 
his  office,  for  his  personal  compensation,  over  and  above  his  nec- 
essary office  expenses,  including  the.  necessary  clerk  hire,  to  be 
audited  and  allowed  by  the  proper  accounting  officers  of  the 
Treasury,  a  sum  exceeding  $3,500  per  year,  to  take  effect  from  and 
after  January  first,  nineteen  hundred  and  fifteen:  Provided  fur- 
ther, That  nothing  herein  shall  operate  to  reduce  the  fees  that  the 
clerks  of  the  United  States  district  courts  and  United  States  mar- 
shals in  any  States  other  than  those  mentioned  herein  have  here- 
tofore been  authorized  to  charge  and  collect.    (38  Stat.  654.) 

This  was  a  proyision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1915,  cited  above. 

R.  S.  I  828,  mentioned  in  this  section,  is  set  forth  ante,  |  1383. 

The  provisions  authorizing  the  clerks  and  marshals  mentioned  in  this  section 
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to  receive  and  collect  double  fees,  and  repealed  by  this,  section,  are  set  forth 
ante,  ii  1403,  1405,  1406,  and  1371,  respectively. 

§  1407.  (Act  Aug.  24,  1912,  c.  355,  §  1.)  Clerk  in  northern  district 
of  Illinois. 
On  and  after  July  first,  nineteen  hundred  and  twelve,  the  clerk 
of  the  District  Court  for  the  Northern  District  of  Illinois  shall  be 
compensated  for  his  services  as  such  clerk  as  other  clerks  of  United 
States  district  courts  are  compensated.     (37  Stat.  465.) 

This  was  a  provision  accompanying  an  appropriation  for  fees  of  clerks  in 
the  sundry  civil  appropriation  act  for  the  fiscal  year  1913,  cited  above. 

A  previous  provision,  that  "the  judge  of  the  district  court  for  the  northern 
district  of  Illinois  shall  be  authorized  to  appoint  a  clerk  of  such  court  at  an 
annual  salary  of  three  thousand  dollars,"  contained  in  Act  July  31,  1894,  c. 
174,  I  1,  28  Stat.  204,  was  superseded,  as  to  the  appointment  of  such  clerk^ 
by  the  general  provision  that  "a  clerk  shall  be  appointed  for  each  district 
court  by  the  judge  thereof,  except  in  cases  otherwise  provided  for  by  law,"  of 
Jud.  Code,  I  3,  ante,  |  970,  and  as  to  the  salary  of  such  clerk,  by  this  provi- 
sion. 

§  1408.  (R.  S.  §  561.)     Compensation  of  deputy  clerks. 

The  compensation  of  deputies  of  the  clerks  of  the  district  courts 
shall  be  paid  by  the  clerks,  respectively,  and  allowed  in  the  same 
manner  that  other  expenses  of  the  clerks'  offices  are  paid  and  al- 
lowed. 

Act  June  8,  1872,  c.  336,  17  Stat.  830. 

The  fees  and  compensation  of  clerks  and  payment  of  their  expenses  were 
regulated  by  R.  S.  §§  828,  -833,  844-846,  and  subsequent  provisions,  ante,  §§ 
13as-1385.  1393,  and  post,  §§  1414-1416. 

A  similar  provision  relating  to  compensation  of  deputies  of  clerks  of  cir- 
cuit courts  was  repealed  by  Jud.  Code,  |  297,  ante,  |  1274. 

Notes  of  Deolslons 

Compensation    of   deputy    clerk8.^A  of  the  clerk's  office  under  the  fee  bill, 

deputy  clerk  is  not  entitied  to  per  diem  Erwin  v.  U.  S.   (D.  C.  1889)  37  Fed. 

and  mileage  when  used  as  a  witness  for  470,  475,  2  L.  R.  A.  229. 
the  government  in  a  case  tried  in  the 

court  in  which   he   is   officiating.    Ex  Cited    without    definite    application, 

parte  Burdell    (D.   O.   1887)    32  Fed.  U.  S.  v.  King  (1893)  13  Sup.  Ct.  439, 

681.  440,  147   U.    S.   676,  37  L.   Ed.   328; 

The  salaries  of  deputy  clerks  must  North  Carolina  v.  Sullivan  (C.  G.  1892) 

be  paid  by  the  clerks  from  the  earnings  60  Fed.  593,  599. 

§  1409.  (Act  March  3,  1891,  c.  517,  §  2.)     Salaries  of  clerks  of  cir- 
cuit courts  of  appeals. 

The  salary  of  the  clerk  of  the  court  shall  be  three  thousand  dol- 
lars a  year,  to  be  paid  in  equal  proportions  quarterly.  (26  Stat. 
826.) 

This  provision  was  part  of  section  2  of  the  Circuit  Courts  of  Appeals  Act, 
cited  above. 

The  "clerk  of  the  court,'*  mentioned  in  this  provision,  is  the  clerk  which  the 
circuit  court  of  appeals  established  in  each  circuit  was  authorized  to  appoint 
by  a  preceding  provision  of  the  seojtion,  which  was  superseded  by  Jud.  Code, 
§  124,  ante,  f  1116. 

Other  provisions  of  the  section,  relating  to  costs  and  fees  in  the  circuit 
courts  of  appeals,  as  amended  and  added  to  by  Act  Feb.  19,  1897,  c.  263,  are 
set  forth  ante,  |  1376. 

Provisions  of  the  section  authorizing  the  appointment  by  each  of  said  courts 
of  a  marshal,  and  fixing  his  salary  at  $2,500,  were  repealed  by  a  provision  of 
Act  July  16,  1892,  c.  196,  {  1,  27  Stat.  222. 

The  remaining  provisions  of  the  section,  relating  to  the  establishment  of 
said  courts  and  their  powers,  proceedings,  and  rules,  were  incorporated  in 
Jud.  Code,  §§  117,  122,  ante,  §§  1108,  1114,  and  were  superseded  thereby. 

Annual  appropriations  for  clerks  of  circuit  courts  of  appeals  are  made  by 
the  legislative,  executive,  and  judicial  appropriation  acts,  in  recent  years, 
$3,500  each.  The  provision  for  the  fiscal  year  1917  was  by  Act  May  10,  1916, 
C.  117,  §  1,  39  Stat 

A  provision  as  to  the  amount  of  the  compensation  to  be  allowed  to  the  criers, 
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derka,  bailiffs,  and  messengers  of  the  circuit  coarts  of  appeals,  was  made  by 
section  9  of  said  Circuit  Courts  of  Appeals  Act,  post,  |  14i0. 

Kotes  of  Deeisioiis 
Operation  of  statutew— The  clerk  of      amounting  to  the  sum  of  $371.    U.  S. 
a  circuit  court  of  appeals  held  entitled,      v.  Morton   (1895)  65  Fed.  204,  13  C. 
in  addition  to  his  salary,  to  retain  the      0.  A.  151,  affirming  judgment  Morton  v. 
fees  of  his  office,  over  and  above  his      TJ.  S.  (D.  0.  1894)  59  Fed.  349. 
necessary  office  expenses,  such  excess 

§  1410.  (Act  March  3,  1891,  c.  517,  §  9.)     Compensation  of  criers, 

clerks,  baili£Fs,  and  messengers  of  circuit  courts  of  appeals. 
The  marshals,  criers,  clerks,  bailiffs,  and  messengers  shall  be  al- 
lowed the  same  compensation  for  their  respective  services  as  are 
allowed  for  similar  services  in  the  existing  circuit  courts.     (26  Stat 
829.) 

This  provision  was  part  of  section  9  of  the  Circuit  Courts  of  Appeals  Act, 
cited  above. 

The  preceding  provisions  of  the  section,  requiring  the  marshals  of  the  several 
districts  in  which  a  circuit  court  of  appeals  might  be  held  to  provide  such 
rooms  as  might  be  necessary,  "and  pay  all  incidental  expenses  of  said  court, 
including  criers,  bailiffs,  and  messengers,"  were  incorporated  in  Jud.  Code,  | 
127,  ante,  |  1119,  and  were  superseded  thereby. 

The  officers  mentioned  in  this  provision  were  officers  of  the  circuit  courts 
of  appeals  mentioned  in  the  preceding  provisions  of  the  section.  But  its  ap- 
plication to  marshals  was  superseded  by  the  repeal  of  so  much  of  section  2  of 
the  act  as  authorized  the  appointment  of  a  marshal  of  each  of  said  courts,  by 
Act  July  16,  1S92,  c.  196,  §  1,  27  Stat.  222,  and  by  the  provisions  for  pay- 
ment to  the  marshals  for  the  several  districts,  in  lieu  of  fees  and  other  com- 
pensation, of  salaries  and  expenses,  made  by  Act  May  28,  1896,  c.  252,  §{  6, 
9-12,  post,  §§  1418,  1421-1424. 

Provisions  relating  to  the  amount  of  the  compensation  of  criers,  etc,  of  "the 
existing  circuit  courts,"  mentioned  in  this  provision,  which  were  abolished  by 
Jud.  Code,  §§  289-291,  ante,  §§  1266-1268,  were  made  by  R.  S.  S  715,  and 
Act  March  3,  1905,  c.  1487,  ante,  Sl  1338,  1339. 

A  messenger  for  the  circuit  court  of  appeals  for  the  eighth  circuit  who 
should  also  perform  the  duties  of  librarian  and  crier  of  said  court,  was  author- 
ized by  a  provision  of  Act  May  28,  1896,  c.  252,  {  1,  ante,  |  1340. 

Kutes  of  Deoisionfl 

Additional    compensation.— The    mar-      compensation  allowed  such  officers  by 
shal,  criers,  clerics,  bailiffs,  and   mes-      this  act.    U.  S.  v.  Morton   (1895)   65 
sengers  of  the  circuit  court  of  appeals      Fed.  204,  13  C.  C.  A.  151. 
are  entitled  to  the  salary  provided  for         Cited     without    definite    application, 
by  this  act,  and  in  addition  thereto  the      Garter  v.  U.  S.  (1896)  31  Ct.  CI.  344. 

§  1411.  (Act  March  3,  1883,  c.  143.)  Compensation  retained  by 
clerk  of  Supreme  Court;  payment  of  surplus  fees  into  the 
Treasury. 

The  Clerk  of  the  Supreme  Court  of  the  United  States  shall  not 
hereafter  retain  of  the  fees  and  emoluments  of  his  office  for  his  per- 
sonal compensation  over  and  above  his  necessary  clerk-hire  and 
the  incidental  expenses  of  his  office,  certified  to  by  the  court,  or 
by  one  of  its  justices  appointed  by'it  for  that  purpose,  and  to  be 
audited  and  allowed  by  the  proper  accounting  officers  of  the  Treas- 
ury, a  sum  exceeding  six  thousand  dollars  a  year,  dr  exceeding  that 
rate  for  any  time  less  than  a  year;  and  the  surplus  of  such  fees 
and  emoluments  shall  be  paid  into  the  Treasury  as  provided  by  law 
in  cases  of  clerks  of  the  circuit  and  district  courts  of  the  United 
States.     (22  Stat.  631.) 

This  was  a  proviso  annexed  to  an  appropriation  for  fees  of  clerks  in  the 
sundry  civil  appropriation  act  for  the  fiscal  year  1884,  cited  above. 

A  further  proviso,  immediately  following  this,  repealed  so  much  of  section 
8  of  Act  Feb.  28,  1799,  as  relates  to  the  compensation  of  said  clerk  for  his 
attendance  in  court.  The  provision  thus  repealed  was:  **For  his  attendance 
in  court,  $10  per  day,  and  for  his  other  services,  double  the  fees  of  the  clerk 
of  the  supreme  court  of  the  state  in  which  the  Supreme  Court  of  the  United 
States  shall  be  holden." 

Another  further  proviso  of  this  act,  authorizing  the  Supreme  Court  to  pre- 
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pare  the  tables  of  fees  to  be  charged  by  the  derk  thereof,  was  incorporated  in 
Jud.  Code,  I  223,  ante,  f  1109,  and  was  superseded  thereby, 
t        Provisions  for  payment  by  clerks  of  surplus  fees  into  the  Treasury,  referred 
to  in  this  proviso,  were  made  by  R.  S.  §  844,  post,  §  1414. 

Annual  returns  by  the  clerk  of  the  Supreme  Court  to  the  Secretary  of  the 
Treasury,  of  all  costs  collected  by  him,  and  payment  into  the  Treasury  of  any 
surplus  remaining  after  deducting  his  compensation  and  the  incidental  ex- 
penses of  his  oflSce,  including  clerk  hire,  were  required  by  a  proviso  of  Act 
July  7,  1884,  c.  332,  |  1,  23  Stat.  224 ;  but  this  was  superseded  by  provi- 
sions of  the  same  nature,  but  requiring  such  returns  to  be  made  to  the  Attor- 
ney General,  made  by  Act  March  15,  1898,  c.  68,  |  8,  ante,  {  1401. 

Notes  of  Deoisiona 

Operation  of  statutew— Under  this  act  expenses,  and  his  fees  should  be  paid  in 
the  clerk  of  the  United  States  supreme  advance,  if  demanded.  Steever  v.  Rick- 
court  is  required  to  pay  into  the  treas-  man  (12583)  109  U.  S.  74,  3  S.  Ct  67, 
ury  the  fees  of  his  office  over  and  above  27  L.  Ed.  861. 

(R.  S.  §  841.  Superseded.) 
This  section  limited  the  amount  of  the  fees  and  emoluments  of  a  marshal 
required  to  be  included  in  his  semi-annual  return,  which  he  might  retain  for 
his  personal  compensation,  over  and  above  necessary  expenses  of  his  office,  in- 
cluding necessary  clerk  hire,  and  a  proper  allowance  to  his  deputies,  to  $6,000 
a  year;  and  the  allowance  to  any  deputy,  to  three-fourths  of  the  fees  and 
emoluments  received  or  payable  for  the  services  rendered  by  him,  subject  to 
reduction  by  the  Attorney  General  when  the  returns  should  show  such  rate 
to  be  unreasonable.  It  was  superseded  by  the  provisions  for  disposition  of 
such  fees  and  emoluments,  and  for  payment  of  salaries  and  other  compensation 
to  marshals  and  their  office  deputies,  etc.,  and  of  allowances  to  their  field  depu- 
ties, contained  in  Act  May  28,  1896,  c.  262,  H  6,  9-13,  post,  §§  1418,  1421- 
1425. 

§  1412.  (R.  S.  §  842.)     Additional  compensation  in  prize  causes. 

Clerks  [and  marshals]  may  be  allowed  to  retain,  for  all  official 
services  in  prize  causes,  an  additional  compensation  not  exceeding 
in  amount  one-half  of  the  maximum  compensation  allowed  to  them, 
respectively,  by  the  three  preceding  sections. 
Act  June  30,  1864,  c.  174,  f  19,  13  Stat.  312. 

The  words  of  this  section  inclosed  in  brackets,  "and  marshals,"  were  super- 
seded by  the  provisions  for  payment  to  marshals,  in  lieu  of  fees  and  other 
compensation,  of  salaries  and  their  expenses,  made  by  Act  May  28,  1896,  c. 
252,  §§  6,  9-13,  post,  §§  1418,  1421-1425. 

The  "three  preceding  sections,"  mentioned  in  this  section,  are  R.  S.  §§  839, 
840,  ante,  §§  1404,  1405,  and  R.  S.  §  841,  which  also  was  superseded  by  said 
Act  May  28,  1896,  c.  252,  §i  6,  9-13,  post,  §i  1418,  1421-1425. 

Notes  of  Deoisiona 

Operation  of  statute^^This  section  The  words  of  section  1375,  ''except  in 
and  section  1404,  ante,  and  section  cases  expressly  otherwise  provided  by 
1414,  post,  recognize  the  right  of  offi-  law,"  referred  to  the  cases,  also  ex- 
cers  to  retain  their,  fees  out  of  moneys  cepted  out  of  section  1404,  which  are 
received  until  the  limit  fixed  as  the  mentioned  in  section  1405  and  this  sec- 
maximum  of  their  compensation  is  ex-  tdon.  U.  S.  v.  McMillan  (1897)  17 
ceeded.  U.  S.  v.  Cigars  (D.  C.  1880)  2  Sup.  Ct  395,  397,  165  U.  S.  504,  41  L. 
Fed.  494,  495.    They  apply  to  fees  oth-  Ed.  805. 

er   than   those  for  which   the  govern-  See  note  under  §  1386,  ante, 
ment  is  responsible,  and  which  are  to 

be  paid  out  of  the  treasury  under  the  Citeil     without    definite    application, 

provisions    of    section    1462.      United  U.  S.  v.  Mason  (1910)  31  Sup.  Ct.  28, 

States  V.  Wolters  (0.  0.  1892)  51  Fed.  218  U.  S.  517,  54  L.  Ed.  1133;    Duy  v. 

896.  Knowlton   (C.  C.  1882)   14  Fed.  107. 

§  1413.  (R.  S.  §  843.)     Allowances  for  each  year  made  from  the 
fees  thereof. 

The  allowances  for  personal  compensation  of  district  attorneys, 
clerks,  and  marshals,  for  each  calendar  year,  shall  be  made  from  the 
fees  and  emoluments  of  that  year,  and  not  otherwise. 
Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat.  166. 

The  application  of  this  section  to  the  compensation  of  district  attorneys, 
except  the  district  attorney  for  the  District  of  Columbia,  and  of  marshals, 
was  superseded  by  the  provisions  of  Act  May  28,  1896,  c.  252,  |S  6-8,  14-18^ 
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and  aubsequent  acts,  poat,  ($  1418-1420,  1426-1430.  Section  11  of  that  act 
contained  a  similar  proyision  relating  to  compensation  of  field  deputy  mar- 
shals. 

Kotes  of  Decisions 


Mistake  In  aooount.— The  fact  that  a 
marshal,  in  making  up  his  accounts, 
has  entered  charges  for  services  in  the 
wrong  fiscal  year,  is  not  a  sufficient 
reason  for  disallowing  such  charges. 
Saunders  y.  U.  S.  (G.  C.  1896)  73  Fed. 
782. 


Citeil    without    dsllnite    appllcatloa, 

U.  S.  y.  Mason  (1910)  31  Sup.  Ct  28, 
218  U.  S.  517,  54  L.  Ed.  1133;  Duy  v. 
Knowlton  (C.  C.  1882)  14  Fed.  107; 
U.  S.  V.  Hill  (C.  C.  1885>  25  Fed.  375, 
377  (affirmed  [1887]  7  Sup.  Ct.  510. 
120  U.  S.  169,  30  L.  Ed.  627) ;  Ruhm 
V.  U.  S.  (C.  C.  1895)  66  Fed.  531,  534, 
635.    See  note  under  §  1386,  ante. 

§  1414.  (R.  S.  §  844.)     Payment  of  surplus  fees  into  the  Treasury. 

Every  district  attorney,  clerk,  and  marshal  shall,  at  the  time  of 
making  his  half-yearly  TetUrn  to  the  Attorney-General,  pay  into  the 
Ti^asury,  or  deposit  to  the  credit  of  the  Treasurer,  as  he  may  be 
directed  by  the  Attorney-General,  any  surplus  of  the  fees  and  emol- 
uments of  his  office,  which  said  return  shows  to  exist  over  and  above 
the  compensation  and  allowances  authorized  by  law  to  be  retained 
by  him. 

Act  Feb.  26,  1853,  c.  80,  |  3,  10  Stat.  166.  Act  June  22,  1870,  c  150,  | 
15,  16  Stat.  164. 

The  application  of  this  section  to  the  district  attorneys,  except  the  district 
attorney  for  the  District  of  Columbia,  and  to  the  marshals,  was  superseded 
by  the  provisions  for  payment  by  them  of  fees,  etc.,  to  the  clerk  of  the  coart 
having  jurisdiction,  contained  in  Act  May  28,  1896,  c.  252,  §  6,  post,  §  1418. 

Provisions  for  payment  of  surplus  fees  into  the  Treasury  by  the  clerk  of  the 
Supreme  Court,  were  made  by  Act  March  15,  1898,  c.  68,  §  8,  ante,  f  1401; 
and  by  the  clerks  of  the  circuit  courts  of  appeals,  by  Act  June  6,  1900,  c 
791,  i  1,  ante,  §  1400. 

Kot«B  of  Deolsiona 


Operation  in  generals— This  section 
applies  to  fees  other  than  those  for 
which  the  government  is  responsible, 
and  which  are  to  be  paid  out  of  the 
treasury  under  section  1462,  post.  U. 
S.  v.  Wolters  (O.  O.  1892)  51  Fed. 
896. 

This  section  and  sections  1404,  1412, 
ante,  show  that  the  fees  provided  for, 
are  to  be  retained  by  the  officers,  when 
received,  until  the  limit  fixed  as  the 
maximum  of  their  compensation  is  ex- 
ceeded. U.  S.  V.  Cigars  (D.  C.  1880) 
2  Fed.  494,  495. 

Nature  of  statute.— This  section  is 
not  a  "revenue  law"  within  the  con- 
templation of  R.  S.  §  699,  subd.  2,  pro- 
viding for  a  writ  of  error  without  re- 
gard to  the  amount  in  dispute,  upon 
"any  final  judgment  of  a  circuit  court 
*  ♦  ♦  in  any  civil  action  brought  by 
the  United  States  for  the  enforcement 
of  any  revenue  law  thereof."  U.  S.  v. 
Hill  (1887)  8  Sup.  Ct.  308,  310,  123  U. 
S.  681,  31  L.  Ed.  275. 

Disposition  of  surplus  fees.— The  ex- 
cess of  fees  taxed  and  received  by  the 
district  attorney  over  the  amount  al- 
lowed by  statute  may  be  treated  by  the 
government  as  moneys  in  his  hands  be- 
longing to  it  Bliss  ▼.  U;  S.  (C.  O. 
1889)  37  Fed.  191. 

The  taxation,  in  the  cases  prosecuted, 
of  a  greater  fee  in  favor  of  the  district 
attorney  than  the  statute  allows,  does 
not  preclude  the  government  from 
claiming  the  excess.  Bliss  v.  U.  &  (0. 
C.  1889)  38  Fed.  230. 

(2304) 


Liability  of  olerks  for  fees.- A  clerk 
of  the  federal  district  court  is  not  lia- 
ble for  fees  received  by  him  for  the 
naturalization  of  aliens,  which  had  not 
been  included  by  "him  in  the  returns  of 
the  "fees  and  emoluments  of  his  of- 
fice," required  by  section  1394,  ante; 
it  appearing  that  it  had  been  the  cus- 
tom in  the  district  for  not  less  than 
45  years  for  the  clerks  to  charge  a  fee 
in  naturalization  cases,  although  no  fee 
is  provided  in  the  fee  bill  established 
by  this  act,  and  that  it  had  never  been 
customary  to  account  for  such  fees. 
U.  S.  v.  Hill  (1887)  7  Sup.  Ct  510, 
512,  120  U.  S.  169,  30  L.  Ed.  627,  af- 
firming (O.  C.  1885)  25  Fed.  375. 

Where  no  limitation  has  been  placed 
upon  the  expenditures  of  the  clerks  of 
the  United  States  circuit  courts  for 
clerk  hire,  they  are  not  liable  to  ac- 
count for  necessary  sums  paid  for  that 
purpose  out  of  the  emoluments  of  their 
office,  and  which  payments  have  been 
approved  by  the  attorney  general.  Sel- 
by  V.  U.  S.  (D.  0.  1891)  47  Fed.  800. 

Clerks  of  courts  are  not  responsible 
to  the  treasury  for  fees,  which,  after 
using  due  diligence,  they  have  failed  to 
collect     (1841)  3  Op.  Atty.  Gen.  627. 

The  clerk  of  the  circuit  court  of  the 
District  of  Columbia,  who  is  also  clerk 
of  the  criminal  court  of  the  District  ia 
bound  to  account  to  the  treasury  for 
the  fees  which  he  receives  in  the  lat- 
ter capacity.  (1854)  6  Op.  Atty.  Gen. 
388. 

The  clerks  of  the  district  courts  of 
the   United   States   in  California   are 
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bound  to  render  to  the  treasury  an 
emolument  account  equally  with  clerks 
of  other  districts.  (1864)  6  Op.  Atty. 
Gen.  433. 

The  clerk  of  the  courts  of  the  United 
States  in  the  District  of  Columbia  is 
a  collecting  agent  of  the  goyemment, 
and  is  held  to  account  for  all  the  fees 
of  his  office  received  or  receivable,  de- 
ducting therefrom  the  maximum  allow- 
ed him  by  law.  (1855)  7  Op.  Atty. 
Gen.  610. 

Liability    of    marshal    for    feesd— A 

marshal  is  chargeable. with  all  the  fees 
which  accrued  to  him,  whether  they 
were  actually  collected  or  not.  (1858) 
9  Op.  Atty.  Gen.  176.  But  may  entiUe 
himself  to  a  credit  for  such  of  them  as 
he  shows  that  he  could  not  recover  by 
any  reasonable  effort.  Id.  He  must 
account  for  the  ffees  which  he  earned 
and  failed  or  neglected '  to  collect. 
(1866)  11  Op.  Atty.  Gen.  456.    With- 


out special  legislation  for  his  relief,  he 
cannot  receive  a  credit  in  his  accounts 
for  fees  which  he  was  unable  to  col- 
lect by  reason  of  the  insolvency  or  non- 
residence  of  the  parties.  (1866)  11 
Op.  Atty.  Gen.  455. 

Cited  without  definite  application, 
U.  S.  V.  McMillan  (1897)  17  Sup.  Ct. 
395,  397,  165  U.  S.  504,  41  L.  Ed.  805; 
Same  v.  Johnson  (1899)  19  Sup.  Ct 
427,  428,  431,  173  U.  S.  363,  43  L.  Ed. 
731;  Same  v.  Mason  (1910)  31  Sup. 
Ct  28,  218  U.  S.  517,  54  L.  Ed.  1133 
(affirming  [O.  C.  1910]  177  Fed.  552); 
Id.  (1904)  129  Fed.  742,  64  C.  C.  A. 
270;  Duy  v.  Knowlton  (C.  C.  1882)  14 
Fed.  107;  Ruhm  v.  U.  S.  (C.  C.  1895) 
66  Fed.  531,  534;  Same  v.  Mason  (C.  C. 
1910)  177  Fed.  552  (affirmed  [1910]  31 
Sup.  Ct  28.  218  U.  S.  517,  54  L.  Ed. 
1133) ;  Alexander  v.  U.  S.  (1908)  43  Ct 
CI.  389. 

See  note  under  i  1386. 


§  1415.  (R.  S.  §  845.)  Auditing  of  accounts  of  district  attome3rs, 
etc.,  in  Department  of  Justice. 
In  every  case  where  the  return  of  a  district  attorney,  clerk,  or 
marshal  shows  that  a  surplus  may  exist,  the  Attorney-General  shall 
cause  such  returns  to  be  carefully  examined,  and  the  accounts  of  dis- 
bursements to  be  regularly  audited  by  the  proper  officer  of  his  De- 
partment, and  an  account  to  be  opened  with  such  officer  in  proper 
books  to  be  provided  for  that  purpose. 

Act  Feb.  26,  1853,  c.  80,  |  3,  10  Stat  165,  166.     Act  June  22,  1870,  c. 
150,  §  15,  16  Stat.  164. 

Ntites  of  Deoisloiu 

Auditing  of  aecounts.— Liability  of  of- 
ficers for  fees,  see  §  1414,  ante. 

Action  for  compensation  for  seryices, 
and  conclusiveness  of  aocount  and  ac- 
tion thereon,  see  S  1417,  post 

In  view  of  Act  March  3,  1887,  au- 
thorizing suits  against  the  United  States 
to  recover  rejected  items,  a  district  at- 
torney is  not  concluded  by  the  rejection 
of  items  in  his  bill  by  the  department 
having  charge  of  the  auditing  of  his  ac- 
count Stanton  v.  U.  S.  (C.  C.  1889) 
37  Fed.  252,  254,  modified  (1895)  70 
Fed.  890,  17  O.  O.  A.  475. 

It  is  not  a  defense  to  an  action  by 
the  clerk  of  a  federal  court  against  the 
government,  to  recover  his  fees,  that 
his  claim  has  not  been  audited  by  the 
officials  of  the  executive  department, 
nor  that  it  has  been  disallowed  by  such 


ofllcials.    U.  S.  v.  Fitch  (1895)  70  Fed. 
578,  17  O.  O.  A.  238. 

In  an  action  by  a  district  attorney  to 
recover  fees,  an  allegation  in  the  com- 
plaint that  the  claim  has  been  disallow- 
ed by  the  proper  accounting  officer,  and 
remains  unpaid,  is  sufficiently  establish- 
ed prima  facie  by  proof  that  the  claim 
had  been  duly  presented,  and  payment 
refused.  Weed  v.  U.  S.  (D.  0.  1897) 
82  Fed.  414. 

Citeil    withovt    definite    application, 

U.  S.  V.  Mason  (1910)  31  Sup.  Ct  28, 
218  U.  S.  517,  54  L.  Ed.  1133  (affirming 
[C.  C.  19101  177  Fed.  552);  Duy  v. 
Knowlton  (C.  0.  1882)  14  Fed.  107; 
U.  S.  V.  HiU  (C.  C.  1885)  25  Fed.  376, 
377  (affirmed  [18871  7  Sup.  Ct  510, 
120  U.  S.  169,  30  L.  Ed.  627). 
See  note  under  |  1386. 


§  1416.  (R.  S.  §  846,  as  amended,  Act  Feb.  18,  1875,  c.  80,  §  1.) 
Accounts  of  district  attorneys,  clerks,  marshals,  and  commis- 
sioners, to  be  certified  to  by  district  judge;  extraordinary  ex- 
penses of  ministerial  officers. 
The  accounts  of  district  attorneys,  clerks,  marshals,  and  commis- 
sioners of  circuit  courts  shall  be  examined  and  certified  by  the  dis- 
trict judge  of  the  district  for  which  they  are  appointed,  before  they 
are  presented  to  the  accounting  oflicers  of  the  Treasury  Department 
for  settlement    They  shall  then  be  subject  to  revision  upon  their 
merits  by  said  accounting  officers,  as  in  case  of  other  public  accounts : 
Provided,  That  no  accounts  of  fees  or  costs  paid  to  any  witness  or 
juror,  upon  the  order  of  any  judge  or  commissioner,  shall  be  so  re- 
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examined  as  to  charge  any  marshal  for  an  erroneous  taxation  of  such 
fees  or  costs.  That  where  the  ministerial  officers  of  the  United  States 
have  or  shall  incur  extraordinary  expense  in  executing  the  laws  there- 
of, the  payment  of  which  is  not  specifically  provided  for,  the  Presi- 
dent of  the  United  States  is  authorized  to  allow  the  payment  thereof 
under  the  special  taxation  of  the  district  or  circuit  court  of  the  dis- 
trict in  which  the  said  services  have  been  or  shall  be  rendered,  to 
be  paid  from  the  appropriation  for  defraying  the  expenses  of  the 
judiciary. 

Act  Aug.  16,  1866,  c.  124,  §{  1,  2,  11  SUt.  49.  Act  Feb.  18,  1875.  c  80, 
1 1,  18  Stat.  318. 

This  section,  as  enacted  in  the  Revised  Statutes,  closed  with  the  proviso 
restricting  re-examination  of  marshals*  accounts  of  certain  fees  or  costs. 
The  further  provision  for  allowance  of  extraordinary  expenses  of  ministerial 
officers  was  added  by  amendment  of  the  section  by  Act  Feb.  18,  1875,  c  80,  { 
1,  cited  above. 

The  office  of  the  "commissioners  of  circuit  courts,"  mentioned  in  the  first 
sentence  of  this  section,  was  abolished,  and  the  appointment  of  United  States 
commissioners  in  each  district  was  authorized,  and  acts  applicable  to  commis- 
sioners of  circuit  courts  were  made  applicable  to  them,  by  Act  May  28,  1896, 
c.  252.  S  19,  ante,  {  1333. 

Subsequent  provisions  for  examination  and  certification  of  accounts  of  offi- 
cers by  district  judges  were  made  by  Act  Feb.  22,  1875,  c.  95,  S  1,  post,  |  1417. 
Subsequent  provisions  relating  to  accounts  of  district  attorneys  and  marshals 
for  expenses  were  made  by  Act  May  28,  1896,  c.  252,  §§  8,  10-14,  post,  H 
1420,  1422-1426. 

The  examination  of  the  accounts  mentioned  in  this  section  by  the  Attorney- 
General,  before  transmission  to  the  Treasury  Department  for  settlement,  was 
provided  for  by  the  Dockery  Act  of  July  31,  1894,  c.  174,  §  13,  ante,  i  433, 
and  the  settlement  thereof  by  the  accounting  officers  of  the  Treasury  Depart- 
ment was  regulated  by  other  sections  of  that  act,  ante,  §§  420,  425. 

Similar  provisions  relating  to  accounts  of  clerks  of  circuit  courts  were  made 
by  Act  June  6,  1900,  c.  791,  §  1,  ante,  |  1400,  and  to  the  accounts  of  the  clerk 
of  the  Supreme  Court  by  Act  March  15,  1898,  c.  68,  §  8,  ante,  f  1401. 

Deeisionfl 

SK  allowed  by  the  court,  and  it  has  been 
paid  it  cannot  afterwards  be  impeached, 
except  for  fraud  or  palpable  mistake. 
Tuthill  V.  U.  S.  (D.  C.  1889)  38  Fed. 
638,  541. 

The  accounting  officers  of  the  treas- 
ury department  have  no  power  to  reduce 
or  disallow  counsel  fees  when  they  have 
been  allowed  by  the  district  court  in 
which  the  trials  were  had.  Van  Hoore- 
beke  V.  U.  S.  (D.  C.  1891)  46  Fed.  456. 

Where  a  district  attorney  is  allowed  a 
counsel  fee  of  $30  in  each  criminal  case 
by  the  court,  the  allowance  cannot  be 
reduced  by  the  Attorney  General,  nor 
by  the  accounting  officers.  Waters  v. 
U.  S.   (1886)  21  Ct  CI.  30. 

The  Attorney  General  and  the  ac- 
counting officers  have  not  power  to  re- 
duce the  assimilated  fees  where  the 
amount  is  fixed  by  statute.  Hillbom  v. 
U.  S.   (1892)  27  Ct.  CI.  547. 

The  approval  of  an  officer's  aoconnt 
by  a  Circuit  or  District  Court  merely 
determines  the  fact  that  the  services 
were  rendered.  It  is  the  duty  of  anoth- 
er tribunal  into  which  the  account  is 
brought  to  pass  upon  the  legality  of 
every  contested  item.  Zabriskie  t.  U. 
S.   (1894)  29  Ct  CI.  188. 

Fees  and  costs  paid  under  order.— A 

marshal  is  entitled  to  witness  fees  paid 
by  him  to  officers  of  the  United  States 
by  order  of  the  court,  the  payment  of 
which  has  been  ordered  by  the  court, 
and  for  which  no  itemized  account  was 


Notes  of 

Accounting  by  officers.— The  court,  in 
its  discretion,  may  fix  a  reasonable  fee 
to  be  paid  to  the  clerk  in  habeas  cor- 
pus cases,  which  fees,  when  collected, 
are  to  be  accounted  for  as  in'  ordinary 
cases.  In  re  Moy  Chee  Kee  (C.  O. 
1887)  33  Fed.  377,  379. 

The  clerks  of  the  district  courts  of 
the  United  States  in  California  are 
bound  to  render  to  the  treasury  an 
emolument  account  equally  with  clerks 
of  other  districts.  (1854)  6  Op.  Atty. 
Gen.  433. 

Revision  of  accounts  by  accounting 
officers.— The  appropriate  comptroller 
of  the  treasury  at  Washington  has  the 
right  to  revise  the  accounts  of  the  Unit- 
ed States  marshals,  clerks,  and  court 
commissioners  after  they  have  been  ap- 
proved by  the  judges  of  the  United 
States  courts,  and  to  decide  upon  their 
validity;  the  judges  having  acted  upon 
such  accounts  only  in  a  ministerial  ca- 
pacity, and  congress  having  by  express 
statute  given  this  power  to  the  account- 
ing officers  of  the  treasury.  U.  S.  v. 
Ralston  (C.  C.  1893)  17  Fed.  895. 

While  this  section  and  section  1417 
seem  to  reserve  to  the  accounting  offi- 
cers of  the  treasury  the  right  of  revi- 
sion of  the  accounts  of  the  district  at- 
torney after  they  have  been  allowed  by 
the  court,  this  right  of  revision  must  be 
exercised  when  the  account  comes  be- 
fore those  officers  for  action  upon  it, 
and  after  they  have  passed  the  account 
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presented  or  audited  by  each  officers, 
notwithstanding  the  provisions  of  sec- 
tion 1455,  requiring  them  to  furnish  a 
sworn  itemized  account  of  such  fees. 
U.  S.  V.  Hillyer  (1893)  58  Fed.  678,  7 
C.  C.  A.  428. 

The  allowance  of  the  items  under  this 
section,  paid  under  order  of  the  court, 
is  not  reviewable  in  an  action  against 
the  marshal  by  the  government  to  re- 
cover the  same  as  paid  contrary  to  law. 
Id.,  distinguishing  McMullen  v.  U.  S. 
(1892)  13  S.  Ct  127,  146  U.  S.  860,  36 
L.  Ed.  1007. 

In  view  of  the  provision  of  this  sec- 
tion that  "no  accounts  of  fees  or  costs 
paid  to  any  witness  or  juror,  upon  the 
order  of  any  judge  or  commissioner, 
shall  be  so  re-examined  as  to  charge 
any  marshal  for  an  erroneous  taxation 
of  such  fees  or  costs,"  the  comptroller 
cannot  object  to  vdtness  fees  paid  by 
the  marshal  under  order  of  court.  Har- 
mon ▼.  U.  S.  (C.  C.  1890)  43  Fed.  560, 
567,  affirmed  (1893)  13  Sup.  Ct.  327, 
147  U.  S.  268,  37  L.  Ed.  164. 

When  the  clerk  states  the  accounts 
of  jurors  and  witnesses,  taking  their 
affidavits  as  to  travel  and  attendance, 
and  presents  the  accounts  stated  in  a 
report  to  the  court  for  its  approval,  he 
is  entitled  to  the  fee  prescribed  by  the 
statute  "for  making  any  report."  The 
original  orders  sighed  by  the  judge 
should  be  entered  of  record  and  placed 
on  file  by  the  clerk.  Erwin  v.  U.  S.  (D. 
C.  1889)  37  Fed.  470,  2  L.  R.  A.  229. 

Aliowanoe  of  payment  for  oxtraordi* 
nary  expense^— Under  this  section  the 
payment  of  which  is  not  specifically 
provided  for,  the  president  is  authorized 
to  allow  the  payment  thereof,  etc.,  an 
action  vdll  not  lie  for  money  paid  out 
by  a  district  attorney  to  prevent  the 
escape  of  an  alleged  criminal;  the  al- 
lowance not  having  been  made  by  the 
president.  Stanton  y.  U.  S.  (C.  O. 
1889)  37  Fed.  252. 


Intorost  on  aocounts.— A  district  at- 
torney is  not  entitled  to  interest  on  his 
accounts  for  a  period  intervening  be- 
tween the  time  of  their  allowance  by 
the  treasury  department  and  the  time 
of  their  payment  Baxter  ▼.  U.  S. 
(1892)  51  Fed.  671,  675,  2  C.  0.  A. 
411. 

In  a  suit  on  the  official  bond  of  a 
marshal  for  sums  due  on  his  fee  and 
emolument  account,  interest  should  be 
allowed  from  the  date  when  a  balance 
was  stated  against  him  by  the  treasury 
officials,  although  the  amount  found  to 
be  due  is  less  than  such  balance.  U. 
S.  V.  Fitzsimmons  (G.  C.  1892)  50  Fed. 
381,  384. 

CIteil    without    definite    application, 

tJ.  S.  V.  Real  Estate  Sav.  Bank  (1881) 
104  U.  S.  728,  732,  26  L.  Ed.  908; 
Same  v.  Hill  (1887)  7  Sup.  Ct.  510, 
120  U.  S.  169,  30  L.  Ed.  627;  Same 
V.  Knox  (1888)  9  Sup.  Ct  63,  128  U. 
S.  230,  32  L.  Ed.  465;  Sanborn  v.  U. 
S.  (1890)  10  Sup.  Ct  812,  817,  135  U. 
S.  271,  34  L.  Ed.  112;  U.  S.  v.  Barber 
(1891)  11  Sup.  Ct  751,  140  U.  S.  177, 
35  L.  Ed.  398;  Same  ▼.  McDermott 
(1891)  11  Sup.  Ct  746,  747,  140  U. 
S.  151,  35  L.  Ed.  391;  Same  v.  McMil- 
lan (1897)  17  Sup.  Ct  395.  400,  185 
U.  S.  504,  41  L.  Ed.  805;  Same  v. 
FinneU  (1902)  22  Sup.  Ct  633,  634, 
185  U.  S.  236,  46  L.  Ed.  890;  Same  v. 
Mason  (1910)  31  Sup.  Ct  28,  218  U. 
S.  517,  54  L.  Ed.  1133  (affirming  [C. 
C.  1910]  177  Fed.  552) ;  Same  v.  Mc- 
Gourin  (1901)  106  Fed.  288,  290,  45 
C.  C.  A.  291;  Duy  v.  Knowlton  (C.  C. 
1882)  14  Fed.  107;  U.  S.  v.  Strobach 
(C.  C.  1883)  48  Fed.  902,  907;  Hill  v. 
U.  S.  (C.  C.  1889)  40  Fed.  441,  446; 
Clough  V.  Same  (C.  C.  1893)  55  Fed. 
921,  932;  U.  S.  v.  Leng  (D.  C.  1883)  18 
Fed.  15;  Smith  v.  Same  (1891)  26  Ct 
CI.  568. 
See  note  under  1 1386. 


§  1417.  (Act  Feb.  22,  1875,  c.  95,  §  1.)  Accounts  of  district  attor- 
neys, clerks,  marshals,  and  commissioners ;  proof,  and  approval 
by  court;  transmission  to  and  revision  by  accounting  officers 
of  Treasury  Department. 

Before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other 
officer,  or  any  account  payable  out  of  the  money  of  the  United 
States  shall  be  allowed  by  any  officer  of  the  Treasury,  in  favor  of 
clerks,  marshals,  or  district  attorneys,  the  party  claiming  such  ac- 
count shall  render  the  same,  with  the  vouchers  and  items  thereof, 
to  a  United  States  [circuit  or]  district  court,  and,  in  the  presence 
of  the  district  attorney  or  his  sworn  assistant,  whose  presence  shall 
be  noted  on  the  record,  prove  in  open  court,  to  the  satisfaction  of 
the  court,  by  his  own  oath  or  that  of  other  persons  having  knowl- 
edge of  the  facts,  to  be  attached  to  such  account,  that  the  services 
therein  charged  have  been  actually  and  necessarily  performed  as 
therein  stated;  and  that  the  disbursements  charged  have  been  fully 
paid  in  lawful  money ;  and  the  court  shall  thereupon  cause  to  be  en- 
tered of  record  an  order  approving  or  disapproving  the  account,  as 
may  be  according  to  law,  and  just.  United  States  commissioners 
shall  forward  their  accounts,  duly  verified  by  oath,  to  the  district 
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attorneys  of  their  respective  districts,  by  whom  they  shall  be  sub- 
mitted for  approval  in  open  court,  and  the  court  shall  pass  upon  the 
same  in  the  manner  aforesaid.  Accounts  and  vouchers  of  clerks, 
marshals,  and  district  attorneys  shall  be  made  in  duplicate,  to  be 
marked  respectively  "original"  and  "duplicate."  And  it  shall  be  the 
duty  of  the  clerk  to  forward  the  original  accounts  and  vouchers  of 
the  officers  above  specified,  when  approved,  to  the  proper  account- 
ing officers  of  the  Treasury,  and  to  retain  in  his  office  the  duplicates, 
where  they  shall  be  open  to  pubhc  inspection  at  all  times.  Nothing 
contained  in  this  act  shall  be  deemed  in  any  wise  to  diminish  or  af- 
fect the  right  of  revision  of  the  accounts  to  which  this  act  applies 
by  the  accounting  officers  of  the  Treasury,  as  exercised  under  the 
laws  now  in  force.    (18  Stat.  333.) 

This  section  was  part  of  an  act  entitled  '*An  act  regulating  fees  and  costs 
and  for  other  purposes,"  cited  above. 

The  words  of  the  first  sentence  of  this  section  inclosed  in  brackets,  "circuit 
or/*  were  superseded  by  the  abolition  of  the  circuit  courts  by  Jud.  Code,  SS 
289-291,  ante,  S§  126&-1268. 

Mandamus,  to  compel  any  officer  of  the  United  States  to  make  the  returns 
and  perform  the  duties  in  this  act  required,  was  authorized  by  section  4  of 
the  act,  ante,  §  1327. 

The  provision  of  this  section  that  the  accounts  and  vouchers  be  forwarded 
to  the  accounting  officers  of  the  Treasury  was  superseded  by  subsequent  pro- 
visions that,  before  transmission  to  the  Treasury  Department,  such  accounts, 
with  the  vouchers,  should  be  ^nt  to  the  Attorney  General,  and  examined  un- 
der his  supervision  contained  in  the  Dockery  Act  of  July  31,  1894,  c  174, 
S  13,  ante,  §  433.  And  '*the  laws  now  in  force,"  referred  to  in  the  last  clause 
of  this  section  as  regulating  the  revision  of  accounts  by  the  accounting  officers 
of  the  Treasury,  were  also  superseded  to  a  great  extent  by  other  provisions 
of  said  Act 

Annual  appropriations  have  been  made,  since  1884,  by  the  sundry  civil  ap- 
propriation acts,  for  investigation  of  official  acts,  records,  and  accounts  of  offi- 
cers of  the  courts,  substantially  to  the  same  effect.  The  provision  for  the  fiscal 
year  1917,  by  Act  July  1,  1916,  c  209,  |  1,  39  Stat,  was  as  follows: 

'^Detection  and  prosecution  of  crimes:  For  the  detection  and  prosecution  of 
crimes  against  the  United  States;  the  investigation  of  the  official  acts,  rec- 
ords, and  accounts  of  marshals,  attorneys,  clerks,  referees,  and  trustees  of  the 
United  States  courts  and  tbe  Territorial  courts,  and  United  States  commission- 
ers, for  which  purpose  all  the  official  papers,  records,  and  dockets  of  said  officers, 
without  exception,  shall  be  examined  by  the  agents  of  the  Attorney  General 
at  any  time;  for  the  protection  of  the  person  of  the  President  of  the  United 
States;  for  such  other  investigations  regarding  official  matters  under  tbe 
control  of  the  pepartment  of  Justice  or  the  Department  of  State  as  may  be 
directed  by  the  Attorney  General,  per  diem  in  lieu  of  subsistence  when  allowed 
pursuant  to  section  thirteen  of  the  sundry  civil  appropriation  Act  approved 
August  first  nineteen  hundred  and  fourteen,  and  including  not  to  exceed  $18,500 
for  necessary  employees  at  the  seat  of  government  to  be  expended  under  the 
direction  of  the  Attorney  General,  $485,000." 

Notes  of  Deolsioiu 

Construction  and  operation   of  stat-  dering"  his  account  m  proper  form  to 

ate.— By  R.  S.  S  2031,  this  section  was  the  court  with  the  proper  affidavit  or 

extended  to  accounts  of  fees  of  chief  oath  in  support  of  the  actual  and  neces- 

supervisors.    In  re  Conrad  (G.  C.  1883)  sary  performance  of  the  services  there- 

15  Fed.  641.  in  charged.     He  is  not  concerned  with 

R  S.  §  2031,  does  not  bring  the  ac-  the  method  of  verification  adopted  by 

counts   of  ^  a   chief  supervisor  of   elec-  the  government  for  its  ovra  convenience 

tions  within  the  scope  of  this  act.     In  and  protection,  and  is  no  more  liable 

re  AUen  (D.  C.  1883)  19  Fed.  809.  for  the  expenses  of  entering  the  orders 

This  act  does  not  postpone  the  run-  of  approval  of  such  accounts,  or  for 
ning  of  the  statute  of  limitations  the  certified  copies  of  such  orders,  than 
against  commissioners'  accounts  until  he  is  for  the  expenses  of  auditing  such 
approved  by  the  circuit  courts.  The  accounts  at  the  treasury  department 
purpose  of  the  act  is  not  to  fix  a  time  The  statute  imposes  on  the  court  to 
when  the  fees  shall  become  payable,  but  ^  certain  extent  the  duties  of  an  audit- 
to  prescribe  a  mode  of  authentocaUng  ^    officer,  but  such  duties  are  imposed 

ri^'ri    ^99''  ""•  ^         ^  °^*  ^^^  **^«  ^°«fit  <>f  *^«  claimant,  who 

Ct  01.  rf— i.  jg  entitled  to  his  statutory  compensa- 

Rendition  and  proof  of  accounts.— The  tion  for  the  services  rendered,  but  for 

officer  has  performed  his  duty  by  **ren-  the  protection  of  the  goveriunent;  and 
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the  expenses  attendant  thereon  are 
proper  charges  against  the  goyernment. 
U.  S.  V.  Van  Duzee  (1891)  11  Sup.  Ct 
758,  759,  140  U.  S.  169,  35  L.  Ed.  399. 

The  derk  is  not  entitled  to  fees  for 
administering  oaths  and  affixing  jurats 
to  accounts  of  United  States  marshals, 
in  view  of  the  provision  of  this  section. 
U.  S.  V.  Jones  (1904)  24  Sup.  Ct.  661, 
563,  193  U.  S.  528,  48  L.  Ed.  776,  modi- 
fying and  affirming  (1902)  37  Ct.  CI. 
565. 

Under  the  provision  requiring  the  of- 
ficial accounts  to  be  presented  to  the 
court  in  the  presence  of  the  district 
attorney  or  his  assistant,  it  is  neces- 
sary that  an  entry  should  be  made, 
showing  such  submission.  U.  S.  y.  Van 
Duzee  (1892)  52  Fed.  930,  8  C.  C.  A. 
861,  affirming  Van  Duzee  v.  U.  S.  (D. 
C.  1891)  48  Fed.  643. 

Under  this  statute,  a  marshal  is  re- 
quired to  render  his  accounts  to  the 
court,  and  to  prove  them  by  his  own 
affidavit.  Rendering  an  account  and 
proving  an  account,  are  separate  and 
distinct  transactions;  the  former  does 
not  include  the  latter.  The  account  is 
rendered  for  the  benefit  of  the  marshal; 
it  is  proved  for  the  convenience  and 
protection  of  the  government,  and  the 
expenses  attendant  thereon  are  proper 
charges  against  the  government.  But- 
ler v.  U.  8.  (D.  O.  1898)  87  Fed.  655, 
668. 

Proof  of  Itoms  of  acoount.— The 

affidavit  of  a  proctor  that  certain  ex- 
penses have  been  actually  incurred  is 
not  a  sufficient  voucher  to  authorize  the 
derk  to  tax  such  expenses  as  witness 
fees;  and,  if  the  opposing  proctor  ob- 
ject to  such  proof,  the  receipt  of  the 
witness,  or  the  affidavit  of  the  proctor 
that  he  has  "actually  paid"  the  fees, 
should  be  required.  The  Sallie  P.  Lin- 
derman  (D.  C.  1883)  22  Fed.  557. 

Approval  and  disapproval  of  aooount. 

^After  the  treasury  officers  have  pass- 
ed an  account  as  allowed  by  the  court, 
and  it  has  been  paid,  it  cannot  be  im- 
peached, except  for  fraud  or  mistake. 
U.  S.  v.  Tuthill  (1890)  10  Sup.  Ct 
1075,  136  U.  S.  652,  34  L.  Ed.  557; 
Tuthill  V.  U.  S.  (D.  C.  1889)  38  Fed. 
538. 

The  approval  of  an  account  by  the 
court  is  prima  facie  evidence  of  the 
correctness  of  the  items.  Owen  v.  U. 
S.  (1906)  41  Ct  CL  69;  Marvin  v.  U. 
S.  (1910)  45  Ct  CI.  528.  And,  in  the 
absence  of  dear  and  unequivocal  proof 
of  mistake  on  the  part  of  the  court,  it 
is  conclusive.  U.  S.  v.  Jones  (1890) 
10  Sup.  Ct  615,  134  U.  S.  483,  33  L. 
Ed.  1007;  Kinney  v.  U.  S.  (C.  C.  1893) 
64  Fed.  313;  U.  S.  v.  Hillyer  (1892) 
1  Alaska,  47.  But  such  an  approval 
by  a  district  court  is  not  a  judgment 
The  statute  having  made  such  accounts 
subject  to  revision  by  the  accounting 
officers,  the  order  of  the  court  is  only 
prima  fade  evidence  of  the  amount  due. 
Tomer  t.  U.  S.  (1884)  19  Ct  CL  629. 


The  approval  by  the  court  of  a  com- 
missioner's accounts,  though  prima 
fade  evidence  of  their  correctness,  is 
unavailing  where  the  commissioner 
clearly  acted  without  authority.  Hal- 
lett  v.-  U.  S.  (C.  C.  1894)  63  Fed.  817. 

The  question  of  a  person's  right  to 
the  office  of  clerk  of  a  circuit  court, 
and  to  the  compensation  belonging 
thereto,  cannot  be  determined  by  the 
auditing  of  his  account  in  the  treasury 
department  U.  S.  v.  Harsha  (1893) 
56  Fed.  953,  6  C.  C,  A.  178,  case  certi- 
fied (1899)  19  S.  Ct  294, 172  U.  S.  667, 
43  L.  Ed.  556. 

The  approval  of  a  commissioner's 
account  by  the  court  is  not  a  necessary 
prerequisite  to  payment  If  he  verifies 
and  presents  his  account  as  is  required 
by  law,  and  the  court  declines  to  act 
upon  it,  his  right  to  compensation  can- 
not thereby  be  defeated.  Knox  t.  U. 
S.   (1888)  23  Ct  CI.  367. 

The  rejection  by  a  district  court  of 
a  commissioner's  daim  for  fees  because 
of  a  supposed  want  of  jurisdiction  is 
no  bar  to  a  subsequent  suit  therefor, 
when  the  circuit  court  in  a  similar  case 
has  held  in  favor  of  the  jurisdiction. 
Rand  v.  U.  S.  (D.  C.  1891)  48  Fed.  357, 
868. 

As  to  effect  of  action  of  the  first 
comptroller  of  the  United  States  treas- 
ury in  disallowing  items  in  accounts  of 
a  clerk,  see  Barber  v.  U.  S.  (D.  C. 
1887)  35  Fed.  886,  887  (reversed 
[1891]  11  Sup.  Ct  751,  140  U.  S.  177, 
36  L.  Ed.  398). 

Although  the  act  of  a  federal  judge 
in  passing  upon  the  accounts  of  a  Unit- 
ed States  marshal  in  open  court  is,  in 
a  sense,  the  act  of  the  court,  yet,  as 
his  dedsion  iq  subject  to  revision  by 
the  accounting  officers  of  the  treas- 
ury, it  is  only  quasi  judicial;  and  there- 
fore a  presentation  to  him  is  a  pres- 
entation to  an  officer  in  the  dvil  serv- 
ice of  the  United  States,  within  the 
meaning  of  R.  S.  §  5438,  post,  §  10199, 
making  it  an  offense  to  present  to  such 
officer  for  approval  any  fraudulent 
claim  against  the  United  States.  U. 
S.  ▼.  Strobach  (C.  C.  1883)  48  Fed.  902. 

Appeal  from  the  accounting  officers 
to  the  Attorney  General  held  not  to 
He.     (1872)  14  Op.  Atty.  Gen.  104. 

Conclusiveness  of  accounts,  under 
former  statute,  see  (1838)  8  Op.  Atty. 
Gen.  316. 

Orders  of  courtw— The  derk  is  enti- 
tled to  fees  for  copies  of  orders  for 
marshals  to  pay  supervisors  of  election, 
as  such  orders  are  clearly  within  this 
act  U.  S.  V.  Jones  (1893)  13  Sup. 
Ct  437,  438,  147  U.  S.  672,  37  L.  Ed. 
825,  reversing  judgment  Jones  v.  U.  S. 
(D.  C.  1889)  39  Fed.  410.  His  fees 
for  entering  orders  approving  accounts 
of  marshals,  clerks,  attorneys,  commis- 
sioners, etc.,  and  for  certified  copies  of 
such  orders  for  the  department,  are 
properly  chargeable  against  the  United 
States.    Erwin  t.  U.  &  (1889)  37  Fed. 
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470,  2  L.  R.  A.  229;  Stanton  t.  U.  S.  ance  ot  the  fflstrict  attorney,  etc. 
(C.  O.  1889)  37  Fed.  252,  262  (modi-  Martin  v.  U.  S.  (1891)  26  Ot  CL  160. 
fied  [1895]  70  Fed.  890.  17  0.  O.  A.         _  8„„,e,u,nt  revlsio.  •!  aec.nt. 

The  order  of  a  circuit  court  directing  "^^.Lri'd^.nf'^hv  f  olZu  ^oL* 

the  payment  of  a  witness  is  authorita-  ^J""*!' '/^'JTo  uLt  «T^n»nZ^ 

4^^«  „^««  *u«  «,„— u«i  ««j  „^n  .^.^4-»^4.  when  some  of  the  items  are  unauthor- 

tave  upon  the  marshal  and  will  protect  .     ,  ,      ,         ,  .  nreclude  a  revi- 

him  upon  the  auditing  of  his  accounts,  ^l^    J  A  J^L    !  k^  fL^^t^\^^^ 

,    .    ,  ,  1  J     *u  J.-  sion  of  the  same  by  the  proper  officers, 

but  does  not  conclude   the  accounting  ^cMuUen  y.  U.  S.   (1892)  13  Sup.  Ct 

officers   or    the    government   in    a   suit  ^27    lofi    148   U    S    360    36   L    Ed 

where  its  liability  to  the  witness  may  ^^    affiVming  (1889)   24'ct  CL  394,' 

n^^T^  0^0^102      ^"^^^•^•^-  and  'distinguishing    U.     S.     y.     Jones 

^  The^Cour?of''cia^s  cannot  oyermle  g^^^  f  |Ti^''''  '''  ""'  ^'  '^' 

the  Circuit  and  District  Courts  as  to  ^*^»  "^  ^'  ^'  ^^*' 

the  necessity  or  propriety  of  a  clerk's  Actions  for  feo8<— See  note  under  S 

services,  such  as  entering  the  appear-  1463,  post. 

SALARIES  AND   EXPENSES  OF  DISTRICT  ATTORNEYS  AND  MAR- 
SHALS 

§  1418.  (Act  May  28,  1896,  c.  252,  §  6.)  District  attorneys  and 
marshals  to  be  paid  salaries ;  fees  to  be  covered  into  the  Treas- 
ury. 
On  and  after  the  first  day  of  July,  eighteen  hundred  and  ninety- 
six,  all  fees  and  emoluments  authorized  by  law  to  be  paid  to  United 
States  district  attorneys  and  United  States  marshals  shall  be 
charged  as  heretofore,  and  shall  be  collected,  as  far  as  possible, 
and  paid  to  the  clerk  of  the  court  having  jurisdiction,  and  by  him 
covered  into  the  Treasury  of  the  United  States;  and  said  officers 
shall  be  paid  for  their  official  services,  which,  in  the  case  of  dis- 
trict attorneys,  shall  include  services  in  the  circuit  courts  of  ap- 
peals of  their  respective  circuits  wherever  sitting,  salaries  and  com- 
pensation hereinafter  provided  and  not  otherwise:  Provided,  That 
this  section  shaH  not  be  construed  to  require  or  authorize  fees  to 
be  charged  against  or  collected  from  the  United  States,  except  as 
provided  by  sections  eleven  and  thirteen  of  this  Act  relating  to  field 
deputies  and  their  payments.     (29  Stat.  179.) 

This  section  and  the  twelve  sections  next  following  were  sections  6-18  of 
the  legislative,  executive,  and  judicial  appropriation  act  for  the  fiscal  year 
1897,  cited  above. 

The  provisions  of  said  sections  superseded,  almost  entirely,  those  of  R.  S. 
|§  770,  781,  and  of  other  statutes  previous  to  this  act,  relating  to  compensa- 
tion of  district  attorneys  and  marshals,  their  assistants  or  deputies,  and  their 
office  and  other  expenses.  Before  this  act  the  compensation  of  said  officers 
was  by  fees,  allowances  per  diem,  mileage,  per  centums,  etc.,  prescribed  in 
chapter  16  of  this  Title  of  the  Revised  Statutes  and  subsequent  acts,  with 
salaries  for  extra  services,  under  R.  S.  §§  770,  781 ;  the  total  compensation 
•  not  to  exceed  $6,000,  over  and  above  office  expenses,  including  necessary  clerk 
hire,  and  allowances  to  deputy  marshals,  by  R.  S.  §§  835,  841.  Instead  of 
these  fees  and  allowances,  salaries  for  services  and  compensation  for  expenses 
were  provided  by  this  act;  the  fees,  etc.,  to  be  charged  and  collected  as  before, 
except  as  against  the  United  States,  but  to  be  covered  into  the  United  States 
Treasury.  The  provisions  relating  to  district  attorneys,  contained  in  sections 
6,  8,  and  15  of  this  act,  were  not  to  apply  to  the  district  attorney  or  his  as- 
sistants for  the  southern  district  of  New  York  or  for  the  District  of  Columbia, 
by  a  proviso  in  section  24  of  this  act,  post,  {  1431. 

But  subsequent  provisions  that  in  no  case  except  in  the  District  of  Columbia 
sh'ould  district  attorneys  receive  fees  of  office  in  addition  to  the  salary  al- 
lowed, and  increasing  the  salary  of  the  district  attorney  for  the  southern 
district  of  New  York,  were  contained  in  Act  March  3,  1905,  c.  1483,  §  1, 
post,  §  1435. 

Notes  of  Dedsicms 

Decisions  under  superseded  statutOw—  208,  13  C.  C.  A.  151;   Bollin  y.  Blythe 

Decisions  under  Rev.  St.  §  841,  see  U.  (C.  C.  1891)    46  Fed.  181;    U.  S.  y. 

S.'  y.   Smith    (1895)   15  Sup.  Ct.  846,  Fitzsimmons  (C.  C.  1892)  50  Fed.  381; 

848,  158  U.   S.  346,  39  L.   Ed.  1011;  Powell  y.  U.  S.  (0.  C.  1894)  60  Fed. 

Douglas  V.  Wallace  (1896)  16  Sup.  Ct.  687. 

485,  486,  161  U.  S.  346,  40  L.  Ed.  727;  A  deputy  marshal  may  be  reimbursed 

U.  S.  v.  Morton  (1895)   65  Fed.  204,  for    expenses    incurred    while    serving 
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process,    and    also    be    allowed    three-  ury   under   this   section,   nor   can   any 

fourths  of  the  profits  arising  from  Ids  security   therefor  be   required   by   the 

services.      (1885)    18   Op.   Atty.   Gen.  department   of  justice.     McCaffrey   v. 

290.  The  Vandercook  (D.  O.  1897)  77  Fed. 


"Fees    and    emoluments."— The    ez- 


865. 


penses  of  an  outside  keeper  employed  Cited    without    definite     appilcation, 

by   the   marshal   to   take   care  of   the  U.    S.    v.    Southern    Pac.    Co.    (C.    C. 

property  attached   are  not   "fees  and  1909)   172   Fed.  909;    Same  v.   Stern 

emoluments"    to   be   collected   and   ac-  (D.  C.  1910)  177  Fed.  479. 
counted  for,  or  covered  into  the  treas- 

§  1419.  (Act  May  28,  1896,  c.  252,  §  7.)     Salaries  of  district  attor- 
neys. 

The  United  States  district  attorney  for  each  of  the  following 
judicial  districts  of  the  United  States  shall  be  paid  in  lieu  of  the 
salaries,  fees,  per  centums,  and  other  compensations  now  allowed 
by  law  an  annual  salary  as  follows :  For  the  northern  and  middle 
districts  of  the  State  of  Alabama,  each  four  thousand  dollars ;  for 
the  southern  district  of  the  State  of  Alabama,  three  thousand  dol- 
lars ;  for  the  Territory  of  Arizona,  four  thousand  dollars ;  for'  the 
eastern  district  of  Arkansas,  four  thousand  dollars ;  for  the  west- 
ern district  of  Arkansas,  five  thousand  dollars;  for  the  northern 
district  of  California,  four  thousand  five  hundred  dollars;  for  the 
southern  district  of  California,  three  thousand  five  hundred  dollars ; 
for  the  district  of  Colorado,  four  thousand  dollars;  for  the  district 
of  Connecticut,  two  thousand  five  hundred  dollars;  for  the  district 
of  Delaware,  two  thousand  dollars;  for  the  northern  district  of 
Florida,  three  thousand  five  hundred  dollars;  for  the  southern  dis- 
trict of  .Florida,  three  thousand  five  hundred  dollars;  for  the  north- 
em  district  of  Georgia,  five  thousand  dollars;  for  the  southern  dis- 
trict of  Georgia,  three  thousand  five  hundred  dollars ;  for  the  district 
of  Idaho,  three  thousand  dollars ;  for  the  northern  district  of  Illinois, 
five  thousand  dollars ;  for  the  southern  district  of  Illinois,  five  thou- 
sand dollars;  for  the  district  of  Indiana,  five  thousand  dollars;  for 
the  northern  and  southern  districts  of  Iowa,  each  four  thousand  five 
hundred  dollars ;  for  the  district  of  Kansas,  four  thousand  five  hun- 
dred dollars;  for  the  district  of  Kentucky,  five  thousand  dollars; 
for  the  eastern  district  of  Louisiana,  three  thousand  five  hundred 
dollars;  for  the  western  district  of  Louisiana,  two  thousand  five 
hundred  dollars;  for  the  district  of  Maine,  three  thousand  dollars; 
for  the  district  of  Maryland,  four  thousand  dollars;  for  the  district 
of  Massachusetts,  five  thousand  dollars;  for  the  eastern  district  of 
Michigan,  four  thousand  dollars;  for  the  western  district  of  Michi- 
gan, three  thousand  five  hundred  dollars;  for  the  district  of  Min- 
nesota, four  thousand  dollars;  for  the  northern  and  southern  dis- 
tricts of  Mississippi,  each  three  thousand  five  hundred  dollars;  for 
the  eastern  district  of  Missouri,  four  thousand  five  hundred  dollars ; 
for  the  western  district  of  Missouri,  four  thousand  five  hundred 
dollars ;  for  the  district  of  Montana,  four  thousand  dollars ;  for  the 
district  of  Nebraska,  four  thousand  dollars;  for  the  district  of  Ne- 
vada, three  thousand  dollars;  for  the  district  of  New  Hampshire, 
two  thousand  dollars;  for  the  district  of  New  Jersey,  three  thou- 
sand dollars ;  for  the  district  of  New  Mexico,  four  thousand  dollars ; 
for  the  northern  district  of  New  York,  four  thousand  five  hundred 
dollars;  for  the  eastern  district  of  New  York,  four  thousand  five 
hundred  dollars ;  for  the  eastern  district  of  North  Carolina,  four  thou- 
sand dollars ;  for  the  western  district  of  North  Carolina,  four  thousand 
five  hundred  dollars ;  for  the  district  of  North  Dakota,  four  thousand 
dollars;  for  the  northern  and  southern  districts  of  Ohio,  each  four 
thousand  five  hundred  dollars;  for  the  district  of  Oklahoma,  five 
thousand  dollars;  for  the  district  of  Oregon,  four  thousand  five 
hundred  dollars ;  for  the  eastern  district  of  Pennsylvania,  four  thou- 
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sand  five  hundred  dollars ;  for  the  western  district  of  Pennsylvania, 
four  thousand  five  hundred  dollars ;  for  the  district  of  Rhode  Island, 
two  thousand  five  hundred  dollars;  for  the  eastern  and  western 
districts  of  the  district  of  South  Carolina,  four  thousand  five  hun- 
dred dollars,  two  thousand  five  hundred  dollars  of  which  shall  be  i 
for  the  performance  of  the  duties  of  district  attorney  for  the  western 
district;  for  the  district  of  South  Dakota,  four  thousand  dollars; 
for  the  eastern,  middle,  and  western  districts  of  Tennessee,  each 
four  thousand  five  hundred  dollars ;  for  the  northern  district  of 
Texas,  three  thousand  five  hundred  dollars;  for  the  eastern  district 
of  Texas,  five  thousand  dollars;  for  the  western  district  of  Texas, 
four  thousand  dollars;  for  the  district  of  Utah,  four  thousand  dol- 
lars; for  the  district  of  Vermont,  three  thousand  dollars;  for  the 
eastern  district  of  Virginia,  four  thousand  dollars;  for  the  western 
district  of  Virginia,  four  thousand  five  hundred  dollars;  for  the 
district  of  Washington,  four  thousand  five  hundred  dollars ;  for  the 
district  of  West  Virginia,  four  thousand  five  hundred  dollars;  for 
the  eastern  district  of  Wisconsin,  four  thousand  dollars;  for  the 
western  district  of  Wisconsin,  four  thousand  dollars ;  for  the  district 
of  Wyoming,  four  thousand  dollars.  (29  Stat.  180.) 
See  notes  to  section  6  of  this  act,  ante,  |  1418. 

The  salary  of  the  district  attorney  for  the  western  district  of  Arkansas, 
fixed  at  $5,000  by  this  section,  was  made  $4,000  by  a  provision  of  Act  Jane 
23,  1913,  c.  3,  §  1,  post,  S  1450. 

The  salary  of  the  district  attorney  for  the  Territory  of  Arizona,  fixed  at 
$4,000  by  this  section,  was  continued,  on  the  admission  into  the  Union  of 
the  State  of  Arizona,  as  the  compensation  of  the  district  attorney  for  the  dis- 
trict of  Arizona,  constituted  of  said  state,  by  a  provision  of  the  act  for  the 
admission  of  the  State,  Act  June  20,  1910,  c.  310,  §  31,  ante,  §  1053. 

The  salaries  of  the  district  attorneys  for  the  southern  district  of  California 
and  the  district  of  Idaho,  fixed  at  $3,500  and  $3,000,  respectively,  by  this 
section,  were  fixed  at  $4,000  each,  by  a  provision  of  Act  June  30,  1906,  c. 
3914,  g  1,  post,  §  1437. 

The  salary  of  the  district  attorney  for  the  northern  district  of  Illinois,  fixed 
at  $5,000  by  this  section,  was  made  the  same  as  that  fixed  by  law  for  the  sal- 
ary of  the  district  attorney  for  the  southern  district  of  New  York,  by  a  provi- 
sion of  Act  March  4,  1907,  c.  2918,  §  1,  post,  §  1442.  The  salary  of  said 
district  attorney  for  the  southern  district  of  New  York  had  been  fixed  at  $10,- 
000,  by  a  provision  of  Act  March  3,  1905,  c.  1483,  §  1,  post,  i  1435. 

For  the  additional  district  of  Illinois,  to  be  known  as  the  eastern  district, 
a  district  attorney  was  authorized,  entitled  to  like  fees,  compensation,  etc, 
as  was  the  district  attorney  for  the  southern  district,  by  provisions  of  the  act  i 

creating  said   eastern  district.  Act  March  3,   1905,  c   1427,   §i  13,   15,  19,  i 

ante,  §§  1348-1350.  I 

On  the  division  of  Kentucky  into  two  districts,  to  be  called  the  eastern  and  I 

the  western  districts,  a  district  attorney  in  each  district  was  authorized,  the  ' 

salaries,  etc.,  to  be  the  same  as  then  fixed  by  law  for  the  district  attorney  l 

for  the  district  of  Kentucky,  by  provisions  of  the  act  so  dividing  the  state. 
Act  Feb.  12,  1901,  c.  355,  §§  3,  5,  7,  ante,  §§  1354,  1355. 

The  salary  of  the  district  attorney  for  the  district  of  Nevada,  fixed  at  $3,- 
000  by  this  section,  was  made  $4,000,  and  the  salary  of  the  district  attorney 
for  the  district  of  New  Jersey,  also  fixed  at  $3,000  by  this  section,  was  made 
$5,000,  by  provisions  of  Act  March  4,  1911,  c.  285,  ^  1,  post,  §  1447. 

The  salary  of  the  district  attorney  for  the  district  of  New  Mexico,  fixed  at 
$4,000  by  this  section,  was  continued  on  the  admission  into  the  Union  of  the 
State  of  New  Mexico,  as  the  compensation  of  the  district  attorney  for  the 
district  constituted  of  said  state,  by  a  provision  of  the  act  for  the  admission 
of  the  state,  Act  June  20,  1910,  c.  310,  §  13,  ante,  {  1083. 

On  the  division  of  the  northern  district  of  New  York  into  two  districts,  to 
be  called  the  western  and  northern  districts,  by  amendment  of  R.  S.  S  541, 
by  Act  May  12,  1900,  c.  391,  §  1,  31  Stat.  175,  a  district  attorney  for  each 
district  was  authorized,  the  salaries,  etc.,  to  be  the  same  as  then  fixed  by 
law  for  the  district  attorney  for  the  northern  district,  by  further  provisions 
of  said  act,  Act  May  12,  1900,  c.  391,  §  9,  ante,  §  1357. 

This  section  contained  no  provision  for  the  salary  of  the  district  attorney 
for  the  southern  district  of  New  York.  Ills  salary  was  fixed  at  $6,000  a  year 
by  R.  S.  §  770,  and  was  made  $10,000  by  a  provision  of  Act  March  3,  19(^ 
c.  1483,  §  1,  post,  §  1435. 

The  provision  of  this  section,  fixing  the  salary  of  the  district  attorney  for 
the  district  of  Oklahoma  at  $5,000,  was  superseded  by  the  provisions  that  the 
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State  of  Oklahoma,  when  admitted  into  the  Union,  should  constitute  two 
judicial  districts,  to  be  known  as  the  eastern  and  the  western  districts,  and 
that  a  district  attorney  should  be  appointed  for  each  district,  to  receive  the 
fees  and  compensation  allowed  by  law  to  officers  performing  similar  services 
in  other  districts,  which  provisions  were  contained  in  the  act  for  the  admis- 
sion of  said  State,  Act  June  16,  1906,  c.  3335,  |  13,  ante,  §  1360,  and  by  sub- 
sequent provisions  fixing  the  salaries  of  said  district  attorneys  at  $4,000  each, 
contained  in  Act  March  3,  1900,  c.  269,  f  21,  post,  i  1444. 

The  salary  of  the  district  attorney  for  the  eastern  district  of  Pennsylvania, 
fixed  at  $4,500  by  this  section,  was  fixed  at  $6,000  by  a  provision  of  Act  May 
27,  1908,  c.  200,  §  1,  post,  S  1443. 

For  the  additional  district  of  Pennsylvania,  to  be  known  as  the  middle  dis- 
trict, a  district  attorney  was  authorized,  entitled  to  like  fees,  compensation, 
etc.,  as  was  the  district  attorney  for  the  western  district,  by  provisions  of 
the  act  creating  said  middle  district,  Act  March  2,  1901,  c.  801,  ||  3,  5,  ante, 
if  1361,  1362. 

On  the  division  of  Texas  into  four  districts,  to  be  called  the  northern,  the 
eastern,  the  southern,  and  the  western  districts,  the  district  attorneys  for 
the  northern  and  western  districts  then  in  office  were  continued  as  district 
attorneys  for  said  districts,  respectively,  the  district  attorney  for  the  eastern 
district  was  continued  as  district  attorney  for  the  southern  district,  and  the 
appointment  of  a  district  attorney  for  the  eastern  district  was  authorized, 
the  salaries,  etc,  of  said  district  attorneys  to  be  the  same  as  then  fixed  by  law 
for  such  officers  of  said  districts,  by  provisions  of  the  act  so  dividing  the  state, 
Act  March  11,  1902,  c.  183,  §S  5,  6,  ante,  §§  1365,  1366.  These  provisions 
were  superseded  by  a  subsequent  provision  that  each  district  attorney  of  any 
Texas  district  should  receive  a  salary  of  $4,000,  contained  in  Act  June  25, 
1910,  c.  397,  post,  §  1445. 

On  the  division  of  Washington  into  two  districts,  to  be  called  the  eastern 
and  the  western  districts,  a  district  attorney  for  each  district  was  authorized, 
the  salaries,  etc.,  to  be  the  same  as  then  fixed  by  law  for  the  district  attorney 
for  the  district  of  Washington,  by  provisions  of  the  act  so  dividing  the  state, 
Act  March  2,  1905,  c.  1305,  §§  2,  4,  6,  ante,  Si  1370,  1371. 

On  the  division  of  West  Virginia  into  two  districts,  to  be  called  the  northern 
and  the  southern  districts,  a  district  attorney  for  each  district  was  author- 
ized, the  salaries,  etc.,  to  be  the  same  as  then  fixed  by  law  for  the  district  at- 
torney for  the  district  of  West  Virginia,  by  provisions  of  the  act  so  dividing 
the  state.  Act  Jan.  22,  1901,  c.  105,  §{  4,  6,  7,  ante,  §§  1372,  1373. 

District  attorneys,  except  in  the  District  of  Columbia,  are  not  to  receive 
fees  of  office  in  addition  to  salary,  by  a  provision  of  Act  March  3,  1905,  c. 
1483,  S  1,  post,  i  1435. 

An  annual  appropriation  for  fees  of  the  district  attorney  for  the  District 
of  Columbia  is  made  by  the  sundry  civil  appropriation  acts.  The  provision 
for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  8  1,  39  Stat 

§  1420.  (Act  May  28,  1896,  c.  252,  §  8.)  Assistant  district  attor- 
neys; expenses  of  district  attorney  and  assistants;  official  res- 
idence. 

Whenever,  in  the  opinion  of  the  district  judge  of  any  district  or 
the  chief  justice  of  any  territory  and  the  district  attorney,  evi- 
denced by  writing,  the  public  interest  requires  it,  one  or  more  as- 
sistant district  attorneys  may  be  appointed,  by  the  Attorney  Gen- 
eral ;  but  such  opinion  shall  state  to  the  Attorney-General  the  facts 
as  distinguished  from  conclusions,  showing  the  necessity  therefor. 
Such  assistant  district  attorneys  shall  be  paid  such  salary  as  the 
Attorney-General  may  from  time  to  time  determine  as  to  each,, 
which  shall  in  no  case  exceed  two  thousand  five  hundred  dollars 
per  annum:  Provided,  That  the  necessary  expenses  for  lodging 
and  subsistence  actually  paid,  not  exceeding  four  dollars  per  day 
and  actual  and  necessary  traveling  expenses  of  the  district  attorney 
and  his  assistants,  while  absent  from  their  respective  official  resi- 
dences and  necessarily  employed  in  going  to,  returning  from,  and 
attending  before  any  United  States  court,  commissioner,  or  other 
committing  magistrate,  and  while  otherwise  necessarily  absent 
from  their  respective  official  residences  on  official  business  shall  be 
allowed  and  paid  in  the  manner  hereinafter  provided. 

The  Attorney-General  is  authorized  to  fix  and  declare  the  place 
of  the  official  residence  of  the  district  attorney  and  of  each  of  his 
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assistants:  Provided,  That  the  said  assistants  must  be  residents 
of  the  district  for  which  they  are  appointed.     (29  Stat.  181.) 

See  notes  to  Bection  6  of  this  act,  ante,  |  1418. 

The  provisions  of  this  section  were  not  to  apply  to  the  office  of  the  district 
attorney  and  his  assistants  for  the  southern  district  of  New  York  or  for  the 
District  of  Columbia,  by  a  proviso  in  section  24  of  this  act,  post,  |  1431. 
Provision  for  payment  to  the  district  attorney  for  the  southern  district  of 
New  York,  in  addition  to  his  salary  and  the  costs  and  fees  allowed  him  by 
law,  of  an  amount  to  be  fixed  by  the  Attorney-General  for  the  proper  expenses 
of  his  office,  was  made  by  R.  S.  f  83C;  the  previous  provision  incorporated 
in  that  section  from  Act  Aug.  6,  1861,  c.  55,  f  1,  12  Stat.  317,  having  au- 
thorized such  payment  *'for  the  proper  expenses  of  the  office,  including  sala- 
ries of  assistants  and  clerks."  Subsequent  provisions  for  payment  of  clerks 
and  messengers  in  the  office  of  said  district  attorney  and  of  his  office  expenses 
were  made  by  Act  June  30,  1906,  c.  3914,  §  1,  post,  S  1437. 

The  provision  of  this  section  limiting  the  compensation  of  assistant  district 
attorneys  to  not  exceeding  $2,500  per  annum,  was  not  to  apply  to  the  first  as- 
sistant district  attorney  for  the  northern  district  of  Illinois,  by  a  provision  of 
Act  March  3,  1903,  c.  1007,  §  1,  post,  §  1434.  All  laws  fixing  the  annual 
salaries  of  assistants  in  the  office  of  the  district  attorney  for  the  southern 
district  of  New  York  were  made  applicable  as  fixing  the  annual  salaries  of  as- 
sistants in  the  office  of  the  district  attorney  for  the  northern  district  of  Illi- 
nois, by  a  provision  of  Act  March  4,  1907,  c.  2918,  §  1,  post,  §  1441.  The  sal- 
ary of  the  first  assistant  to  the  district  attorney  for  the  eastern  district  of 
Pennsylvania  was  not  to  exceed  $4,000,  by  a  provision  of  Act  May  27,  1908,  c. 
200,  §  1,  post,  I  1443. 

The  amount  which  the  district  attorney  for  the  District  of  Columbia  shall 
pay  to  his  deputies  or  assistants,  out  of  the  fees  of  his  office,  was  limited  by  a 
provision  of  Act  March  4,  1911,  c.  285,  S  1,  post,  S  1447. 

Annual  appropriations  for  payment  of  regular  assistants  to  district  attor- 
neys, who  are  appointed  by  the  Attorney  General,  at  a  fixed  annual  compen- 
sation, and  for  their  expenses,  are  made  by  the  sundry  civil  appropriation  acts. 
These  appropriations  for  the  fiscal  year  1917  were  made  by  Act  July  1,  1916, 
c.  209,  §  1,  39  Stat. 

Further  appropriations  are  also  made  by  the  same  acts  for  payment  of  as- 
sistants to  district  attorneys  employed  by  the  Attorney  General  to  aid  in 
special  cases,  as  authorized  by  R.  S.  §§  363-366.  See  note  to  R.  S.  §  363. 
ante,  §  538. 

A  proviso  annexed  to  the  appropriation,  in  each  of  the  recent  sundry  civil 
appropriation  acts,  for  salaries  of  district  attorneys  and  expenses  of  district 
attorneys  and  their  regular  assistants,  makes  the  appropriation  available  for 
the  payment  of  the  salaries  of  regularly  appointed  clerks  to  district  attor- 
neys for  services  rendered  during  vacancy  in  the  office  of  district  attorney. 
The  provision  for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  §  1.  39 
Stat. 

A  further  proviso,  relating  to  the  payment,  from  such  appropriations  of 
-clerks  and  messengers  in  the  office  of  the  district  attorney  for  the  southern 
district  of  New  York,  and  of  his  office  expenses,  annexed  to  the  appropriation 
for  the  fiscal  year  1907,  by  Act  June  30,  1906,  c.  3914,  §  1,  is  set  forth  post, 
I  1439.  A  provision  for  allowance  and  payment  of  expenses  of  the  district 
attorney  for  the  southern  district  of  New  York  and  his  assistants  while  ab- 
sent from  their  official  residences  on  official  business,  in  the  same  manner  and 
from  the  same  appropriation  as  similar  expenses  in  other  judicial  districts, 
contained  in  Act  March  4,  1907,  c.  2918,  §  1,  and  a  subsequent  provision  for 
allowance  and  payment  of  such  expenses  of  district  attorneys  and  their  as- 
sistants in  general,  contained  in  Act  May  27,  1903,  c.  200,  §  1,  are  also  set 
forth  post,  §§  1442,  1443. 

Notes  of  DeoisiOBfl 

Court  ofncers.^Assi8tant  district  at-  States  courts  for  their  respective  dis- 

torneys  appointed  by  a  United  States  tricts.    In  re  Leaken  (O.  C.  1906)  137 

district  judge,    as   authorized   by    this  Fed.  680. 

section,  are    officers    of    the    United 

§  1421.  (Act  May  28,  1896,  c.  252,  §  9.)     Salaries  of  marshals. 

The  United  States  marshal  for  each  judicial  district  of  the 
United  States  shall  be  paid,  in  lieu  of  the  salaries,  fees,  percen- 
tums,  and  other  compensation  now  allowed  by  law,  an  annual  sal- 
ary as  follows:  For  the  northern  and  middle  districts  of  the 
State  of  Alabama,  each  four  thousand  dollars;  for  the  southern 
district  of  the  State  of  Alabama,  three  thousand  dollars;    for  the 
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Territory  of  Arizona,  four  thousand  dollars ;  for  the  eastern  district 
of  Arkansas,  four  thousand  dollars;  for  the  western  district  of 
Arkansas,  five  thousand  dollars;  for  the  northern  district  of  Cali- 
fornia, four  thousand  dollars ;  for  the  southern  district  of  California, 
three  thousand  dollars;  for  the  district  of  Colorado,  four  thousand 
dollars;  for  the  district  of  Connecticut,  two  thousand  dollars;  for 
the  district  of  Delaware,  two  thousand  dollars;  for  the  District  of 
Columbia,  five  thousand  five  hundred  dollars ;  for  the  northern  and 
southern  districts  of  Florida,  each  three  thousand  dollars;  for  the 
northern  district  of  Georgia,  five  thousand  dollars;  for  the  south- 
em  district  of  Georgia,  three  thousand  five  hundred  dollars;  for 
the  district  of  Idaho,  three  thousand  dollars;  for  the  northern  dis- 
trict of  Illinois,  five  thousand  dollars;  for  the  southern  district  of 
Illinois,  four  thousand  five  hundred  dollars;  for  the  district  of  In- 
diana, four  thousand  five  hundred  dollars;  for  the  northern  and 
southern  districts  of  Iowa,  each  four  thousand  dollars;  for  the  dis- 
trict of  Kansas,  four  thousand  dollars ;  for  the  district  of  Kentucky, 
five  thousand  dollars;  for  the  eastern  district  of  Louisiana,  three 
thousand  dollars;  for  the  western  district  of  Louisiana,  two  thou- 
sand five  hundred  dollars ;  for  the  district  of  Maine,  three  thousand 
dollars;  for  the  district  of  Maryland, , three  thousand  five  hundred 
dollars ;  for  the  district  of  Massachusetts,  five  thousand  dollars ;  for 
the  eastern  district  of  Michigan,  four  thousand  dollars;  for  the 
western  district  of  Michigan,  three  thousand  dollars ;  for  the  district 
of  Minnesota,  four  thousand  dollars ;  for  the  northern  and  southern 
districts  of  Mississippi,  each  three  thousand  dollars ;  for  the  eastern 
district  of  Missouri,  four  thousand  dollars ;  for  the  western  district 
of  Missouri,  four  thousand  dollars;  for  the  district  of  Montana, 
three  thousand  five  hundred  dollars;  for  the  district  of  Nebraska, 
three  thousand  five  hundred  dollars ;  for  the  district  of  Nevada,  two 
thousand  five  hundred  dollars;  for  the  district  of  New  Hampshire, 
two  thousand  dollars;  for  the  district  of  New  Jersey,  three  thou- 
sand dollars ;  for  the  district  of  New  Mexico,  four  thousand  dollars ; 
for  the  northern  district  of  New  York,  five  thousand  dollars ;  for  the 
eastern  district  of  New  York,  four  thousand  dollars ;  for  the  south- 
ern district  of  New  York,  five  thousand  dollars;  for  the  eastern 
district  of  North  Carolina,  four  thousand  dollars;  for  the  western 
district  of  North  Carolina,  four  thousand  five  hundred  dollars;  for 
the  district  of  North  Dakota,  four  thousand  dollars ;  for  the  north- 
ern and  southern  districts  of  Ohio,  each  four  thousand  dollars ;  for  the 
district  of  Oklahoma,  five  thousand  dollars ;  for  the  district  of  Oregon, 
four  thousand  dollars ;  for  the  eastern  district  of  Pennsylvania,  four 
thousand  dollars;  for  the  western  district  of  Pennsylvania,  four 
thousand  dollars;  for  the  district  of  Rhode  Island,  two  thousand 
dollars ;  for  the  eastern  and  western  districts  of  the  district  of  South 
Carolina,  four  thousand  five  hundred  dollars,  two  thousand  five  hun- 
dred dollars  of  which  shall  be  for  the  performance  of  the  duties  of 
marshal  of  the  western  district;  for  the  district  of  South  Dakota, 
four  thousand  dollars;  for  the  eastern,  middle,  and  western  dis- 
tricts of  Tennessee,  each  four  thousand  dollars;  for  the  northern 
district  of  Texas,  three  thousand  dollars;  for  the  eastern  district 
of  Texas,  five  thousand  dollars;  for  the  western  district  of  Texas, 
four  thousand  dollars ;  for  the  district  of  Utah,  three  thousand  five 
hundred  dollars;  for  the  district  of  Vermont,  two  thousand  five 
hundred  dollars ;  for  the  eastern  district  of  Virginia,  three  thousand 
five  hundred  dollars ;  for  the  western  district  of  Virginia,  four  thou- 
sand dollars ;  for  the  district  of  Washington,  four  thousand  dollars  ; 
for  the  district  of  West  Virginia,  four  thousand  dollars;  for  the 
eastern  district  of  Wisconsin,  four  thousand  dollars ;  for  the  western 

(2315) 


§   1421  THE  JUDICIARY  (Tit  13 

district  of  Wisconsin,  four  thousand  dollars;    for  the  district  of 
Wyoming,  three  thousand  five  hundred  dollars.    (29  Stat.  181.) 

See  notes  to  section  6  of  this  act,  ante,  i  1418. 

The  salary  of  the  marshal  for  the  western  district  of  Arkansas,  fixed  at 
$5,000  by  this  section,  was  made  f4,000  by  a  provision  of  Act  June  23,  1913, 
c.  3,  S  1,  post,  S  1450. 

The  salary  of  the  marshal  for  the  Territory  of  Arizona,  fixed  at  $4,000  by 
this  section,  waa  continued,  on  the  admission  into  the  Union  of  the  State  of 
Arizona,  as  the  compensation  of  the  marshal  for  the  district  of  Arizona,  consti- 
tuted of  said  State  by  a  provision  of  the  act  for  the  admission  of  the  State, 
Act  June  20,  1910,  c.  310,  §  31,  ante,  %  1053. 

The  salaries  of  the  marshals  for  the  southern  district  of  California  and  the 
district  of  Idaho,  fixed  at  $3,000  each  by  this  section,  were  fixed  at  $4,000 
each  by  a  provision  of  Act  June  30,  1906,  c  3914,  §  1,  post,  |  1437. 

The  salary  of  the  marshal  for  the  district  of  Connecticut,  fixed  at  $2,000 
by  this  section,  was  fixed  at  $2,500  by  Act  April  8,  1912,  c  71,  post,  S  1449. 

For  the  additional  district  of  Illinois,  to  be  known  as  the  eastern  district, 
a  marshal  was  authorized,  entitled  to  like  fees,  compensation,  etc.,  as  was 
the  marshal  for  the  southern  district,  by  provisions  of  the  act  creating  said 
eastern  district.  Act  March  3,  1905,  c.  1427,  |§  13,  15,  19,  post,  §i  1348- 
1350. 

On  the  division  of  Kentucky  into  two  districts,  to  be  called  the  eastern  and 
the  western  districts,  a  marshal  for  each  district  was  authorized,  the  salaries, 
€tc.,  to  be  the  same  as  those  fixed  by  law  for  the  district  of  Kentucky,  by 
provisions  of  the  act  so  dividing  the  state,  Act  Feb.  12,  1901,  c.  355,  §S  3, 
5,  7,  post,  §S  1353-1355. 

The  salary  of  the  marshal  for  the  eastern  district  of  Louisiana,  fixed  at 
$3,000  by  this  section,  was  fixed  at  $4,000,  by  Act  June  25,  1910,  c  411, 
post,  §  1446. 

The  salary  of  the  marshal  for  the  district  of  Nebraska,  fixed  at  $3,500  by 
this  section,  was  fixed  at  $4,000,  by  Act  Feb.  27,  1907,  c.  2073,  i  13,  post,  i 
1440. 

The  salary  of  the  marshal  for  the  district  of  New  Mexico,  fixed  at  $4,000 
by  this  section,  was  continued  on  the  admission  into  the  Union  of  the  State 
of  New  Mexico,  as  the  compensation  of  the  marshal  for  the  district  constituted 
of  said  State,  by  a  provision  of  the  act  for  the  admission  of  the  State,  Act 
June  20,  1910,  c.  310,  §  31,  ante,  %  1083. 

On  the  division  of  the  northern  district  of  New  Tork  into  two  districts,  to 
be  called  the  western  and  northern  districts,  by  amendment  of  R.  S.  §  541, 
bj  Act  May  12,  1900,  c.  391,  |  1,  31  Stat.  175,  a  marshal  for  each  district 
was  authorized,  the  salaries,  etc.,  to  be  the  same  as  then  fixed  for  the  northern 
district,  by  further  provisions  of  said  act.  Act  May  12,  1900,  c.  391,  i  9,  ante, 
{  1357. 

The  provision  of  this  section  fixing  the  salary  of  the  marshal  for  the  dis- 
trict of  Oklahoma  at  $5,000  was  superseded  by  the  provisions  that  the  State 
of  Oklahoma,  when  admitted  into  the  Union,  should  constitute  two  judicial 
districts,  to  be  known  as  the  eastern  and  the  western  districts,  and  that  a 
marshal  should  be  appointed  for  each  district,  to  receive  the  fees  and  compen- 
sation allowed  by  law  to  officers  performing  similar  services  in  other  districts, 
which  provisions  were  contained  in  the  act  for  the  admission  of  said  State, 
Act  June  16,  1906,  c  3335,  f  13,  ante,  §  1360,  and  by  subsequent  provisions  fix- 
ing the  salaries  of  said  marshals  at  $4,000  each,  contained  in  Act  March  3» 
1909,  c  269,  §  21,  post,  §  1444. 

For  the  additional  district  of  Pennsylvania,  to  be  known  as  the  middle  dis- 
trict, a  marshal  was  authorized,  entitled  to  like  fees,  compensation,  etc.,  as 
was  the  marshal  for  the  western  district,  by  provisions  of  the  act  creating 
«aid  middle  district.  Act  March  2,  1901,  c.  801,  §§  3,  5,  ante,  §§  1361,  1362. 

On  the  division  of  Texas  into  four  districts,  to  be  called  the  northern,  the 
•eastern,  the  southern,  and  the  western  districts,  the  marshals  for  the  north- 
em,  eastern,  and  western  districts  then  in  office  were  continued  as  marshals 
for  said  districts,  respectively,  and  the  appointment  of  a  marshal  for  the  south- 
em  district  was  authorized,  the  salaries,  etc.,  of  said  marshals  to  be  the  same 
as  then  fixed  by  law  for  such  officers  of  said  districts,  by  provisions  of  the  act 
«o  dividing  the  state,  Act  March  11,  1902,  c.  163,  §§  4,  6,  ante,  §i  1366,  1367. 
These  provisions  were  superseded  by  a  subsequent  provision  that  each  mar- 
shal of  any  Texas  district  should  receive  a  salary  of  $4,000,  contained  in  Act 
June  25,  1910,  c.  397,  post,  f  1445. 

On  the  division  of  Washington  into  two  districts,  to  be  called  the  eastern 
and  the  western  districts,  a  marshal  for  each  district  was  authorized,  the 
salaries,  etc.,  to  be  the  same  as  then  fixed  by  law  for  the  marshal  for  the 
district  of  Washington,  by  provisions  of  the  act  so  dividing  the  state,  Act 
March  2,  1905,  c.  1305,  §§  2,  4,  6,  ante,  §§  1370,  1371. 

On  the  division  of  West  Virginia  into  two  districts,  to  be  called  the  north- 
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em  and  the  southern  districts,  a  marshal  for  each  district  was  authorized,  the 
salaries,  etc.,  to  be  the  same  as  then  fixed  by  law  for  the  marshal  for  the  dis- 
trict of  West  Virginia,  by  provisions  of  the  act  so  dividing  the  state,  Act  Jan. 
22,  1901,  c.  106.  f§  4,  6,  7,  ante,  §f  1372,  1373. 

§  1422.  (Act  May  28,  1896,  c.  252,  §  10,  as  amended,  Act  Feb.  19, 
1909,  c.  161.)  Marshals'  office  deputies  and  clerks;  expenses 
of  deputies. 

When  in  the  opinion  of  the  Attorney-General  the  public  inter- 
est requires  it,  he  may,  on  the  recommendation  of  the  marshal, 
which  recommendation  shall  state  the  facts  as  distinguished  from 
conclusions,  showing  necessity  for  the  same,  allow  the  marshals 
to  employ  necessary  office  deputies  and  clerical  assistance,  upon  sal- 
aries to  be  fixed  by  the  Attorney-General,  from  time  to  time,  and 
paid  as  hereinafter  provided.  When  any  of  such  office  deputies  is 
engaged  in  the  service  of  any  writ,  process,  subpoena,  or  other  order 
of  the  court,  or  when  necessarily  absent  from  the  place  of  his  regular 
employment,  on  official  business,  he  shall  be  allowed  his  actual  travel- 
ing expenses  only,  and  his  necessary  and  actual  expenses  for  lodging 
and  subsistence,  not  to  exceed  three  dollars  per  day,  and  the  necessary 
actual  expenses  in  transporting  prisoners,  including  necessary  guard 
hire;  and  he  shall  make  and  render  accounts  thereof  as  hereinafter 
provided.    (29  Stat.  182.    35  Stat.  640.) 

This  section,  as  originally  enacted,  limited  the  allowance  for  expenses  of 
deputies  to  "not  to  exceed  two  dollars  per  day."  It  was  amended  by  striking 
oat  said  word  "two"  and  inserting  in  place  thereof  the  word  "three,"  to  read 
as  set  forth  here,  by  Act  Feb.  10,  1909,  c.  161,  cited  above. 

See  notes  to  section  6  of  this  act,  ante,  f  1418. 

The  previous  provisions  for  the  appointment  and  removal  of  depaty  mar-  . 
shals  were  contained  in  R.  S.  §  780,  ante,  f  1304. 

See  notes  to  R.  S.  §  780,  ante,  §  1304. 

Kotes  of  Deoislons 

Appointment,    tenure   of   office,    and  in    the   meaning   of   the   civil   service 

removals— An  office  deputy  marshal  ap-  rules  promulgated  November  2,  1896. 

pointed  by  the  joint  action  of  the  at-  Dudley  v.  James  (C.  C.  1897)  83  Fed. 

torney  general  and  the  marshal  under  345. 

this  section,  is  protected  in  his  posi-  A  person  accepting  the  appointment 

tion  by  the  dvil  service  laws  and  rules,  of    office    deputy    marshal    is    charged 

and  is  not  subject  to  removal  by  the  with  a  constructive  knowledge  of  the 

marshal.     Priddie  v.  Thompson  (G.  C.  conditions  attached  to  the  appointment 

1897)  82  Fed.  186.  by  the  Attorney  General  when  author- 

An  office  deputy  of  a  United  States  izing   the   appointment  and  fixing   the 

marshal  has  no  vested  right  of  prop-  compensation.     Allen  t.  U.  S.   (1906) 

erty  in  his  office  or  employment,  under  41  ct.  CI.  235. 
Act  May  28,  1896.    He  is  employed  by 

the  marshal,  and  his  tenure  of  office  Allowance  for  expenseSd— A  marshal 
terminates  with  the  expiration  of  the  has  no  authority  to  employ  an  auction- 
marshal's  official  term;  and  a  court  of  eer  to  sell  property,  and  is  not  entitled 
equity  has  no  jurisdiction  to  restrain  to  any  allowance  for  the  expense  there- 
the  marshal  from  removing  him.  Tay-  of.  Nor  is  he  entitled  to  an  allowance 
lor  V.  Kercheval  (C.  C.  1897)  82  Fed.  for  expenses  incurred  in  sending  a 
497.  third   person   to  investigate   a  contro- 

Since  the  enactment  of  this  act,  as  versy  between  himself  and  one  of  his 

well  as  previously,  the  tenure  of  a  dep-  deputies.     U.  S.  v.  Fitzsimmons  (C.  C. 

uty  marshal  expires,  except  as  other-  1892)  50  Fed.  381. 
wise   specially   provided   by   law,   with 

the  term  of  the  principal  marshal;   and  Cited    without    definite     application, 

thereafter  he  is  not  in  the  executive  Puleston  v.  U.  S.  (G.  G.  1898)  85  Fed. 

civil  service  of  the  United  States,  with-  570,  577. 

§  1423.  (Act  May  28,  1896,  c.  252,  §  11,  as  amended,  Act  March  4, 
1911,  c.  269.)     Marshals'  field  deputies;  expenses  of  deputies. 

At  any  time  when,  in  the  opinion  of  the  marshal  of  any  dis- 
trict, the  public  interest  will  thereby  be  promoted,  he  may  appoint 
one  or  more  deputy  marshals  for  such  district,  who  shall  be  known 
as  field  deputies,  and,  who,  unless  sooner  removed  by  the  district 
court  as  now  provided  by  law,  shall  hold  office  during  the  pleas- 
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ure  of  the  marshal,  except  as  hereinafter  provided,  and  who  shall 
each,  as  his  compensation,  receive  the  gross  fees,  including  mileage, 
as  provided  by  law,  earned  by  him,  not  to  exceed  one  thousand  five 
hundred  dollars  per  fiscal  year,  or  at  that  rate  for  any  part  of  a  fiscal 
year;  and  in  addition  shall  be  allowed  his  actual  necessary  expenses, 
not  exceeding  two  dollars  a  day,  while  endeavoring  to  arrest,  under 
process,  a  person  charged  with  or  convicted  of  crime:  Provided, 
That  a  field  deputy  may  elect  to  receive  actual  expenses  on  any  trip  in 
lieu  of  mileage:  Provided  further,  That  in  special  cases,  where  in  his 
judgment  justice  requires,  the  Attorney-General  may  make  an  addi- 
tional allowance,  not,  however,  in  any  case  to  make  the  aggregate  an- 
nual compensation  of  any  field  deputy  in  excess  of  two  thousand  five 
hundred  dollars  nor  more  than  the  gross  fees  earned  by  such  field 
deputy.  The  marshal,  immediately  after  making  any  appointment  or 
appointments  under  this  section,  shall  report  the  same  to  the  Attorney- 
General,  stating  the  facts  as  distinguished  from  conclusions  constitut- 
ing the  reason  for  such  appointment,  and  the  Attorney-General  may  at 
any  time  cancel  any  such  appointment  as  the  public  interest  may  re- 
quire.    (29  Stat.  182.    36  Stat.  1355.) 

This  section,  as  originally  enacted,  limited  the  compensation  of  each  field 
deputy  to  **three-fourths  of  the  gross  fees"  earned  by  him.  It  was  amended^ 
mainly  by  omitting  the  words  "three-fourths  of"  preceding  the  words  "the 
gross  fees,"  in  both  places  where  said  words  occur  in  the  section,  and  also  by 
omitting  a  provision  at  the  end  of  the  section  for  double  fees  to  field  deputies 
of  certain  districts  for  services  during  the  fiscal  year  1897,  making  the  sec- 
tion read  as  set  forth  here,  by  Act  March  4,  1911,  c.  269,  cited  above. 
See  notes  to  section  6  of  this  act,  ante,  §  1418. 

The  previous  provisions  for  the  appointment  and  removal  of  deputy  mar- 
shals were  contained  in  R.  S.  f  780,  ante,  §  1304. 

The  marshal  for  the  district  of  Maine  was  required  to  maintain,  by  himself 
or  by  deputy,  an  oflfice  in  charge  of  himself  or  deputy,  at  Bangor  and  Port- 
land, and  to  appoint  a  field  deputy,  to  have  charge  of  the  office  in  the  division 
in  which  the  marshal  does  not  himself  reside,  said  deputy,  in  the  absence  of 
the  marshal,  to  have,  in  said  division,  all  the  powers  of  the  marshal,  and, 
throughout  the  district,  all  the  powers  of  other  deputy  marshaJs,  said  deputy 
being  required  to  give  a  bond,  by  Act  Sept.  8,  1916,  c.  475,  §  2,  ante,  §  1070b. 

Notes  of  Deeisloiu 

Employment    of    private    citizens^—  Cited    without    definite    application, 

This  section  does  not  disable  the  mar-  Priddie  v.  Thompson  (C.  C.  1897)  82 

shal  from  employing  a  private  citizen  Fed.   186,   187;    Taylor  v.   Kercheval, 

to  perform  the  services  for  him  in  aid  Id.  497,  502. 

of  his  official  duties.    Murray  v.  Pfeif-  See  note  under  §  1422,  ante. 

fer  (1904)  59  A.  147,  70  N.  J.  Law, 

768. 

§  1424.  (Act  May  28,  1896,  c.  252,  §  12.)  Expenses  of  marshals; 
official  residence. 
The  marshal,  when  attending  court  at  any  place  other  than 
his  official  residence,  and  when  engaged  in  the  service  or  attempt- 
ed service  of  any  process,  writ,  or  subpoena,  and  when  otherwise 
necessarily  absent  from  his  official  residence  on  official  business, 
shall  be  allowed  his  necessary  expenses  for  lodging  and  subsist- 
ence, not  exceeding  four  dollars  per  day  and  his  actual  necessary 
traveling  expenses.  He  shall  also  be  allowed  the  actual  necessary 
expenses  in  transporting  prisoners,  including  necessary  guard  hire. 
An  account  of  such  expenses  shall  be  made  out  and  paid  as  herein- 
after provided.  The  marshal's  official  residence  shall  be  deemed  to 
be  at  one  of  the  places  of  holding  court  in  the  district,  and  the 
Attorney-General  shall  be  authorized  to  fix  and  declare  the  place  of 
such  official  residence.    (29  Stat.  183.) 

See  notes  to  section  6  of  this  act,  ante,  §  1418. 

Previous  provisions  for  payment  to  marshals  of  their  actual  expenses  for 
maintenance,   transportation,   etc.,   of   prisoners   and   in   holding  courts,   etc., 
were  contained  in  R.  S.  §  830,  ante,  §  1387. 
Every  marshal  was  required  to  reside  permanently  in  the  district  where  his 
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official  duties  are  to  be  performed,  and  his  office  was  to  be  deemed  yacant  on  his 
removal  from  his  district,  except  in  the  southern  district  of  New  York,  by  a 
provision  in  Act  June  20,  1874,  c.  328,  §  2,  ante,  §  1332. 

§  1425.  (Act  May  28,  1896,  c.  252,  §  13.)  Expense  accounts  of  dis- 
trict attorneys  and  their  assistants,  and  of  marshals  and  their 
deputies ;  returns  of  marshals ;  double  compensation  of  depu- 
ty marshals  forbidden. 
Whenever  in  this  Act  an  officer  is  allowed  actual  expenses  the 
account  therefor  shall  be  made  out  quarterly,  in  accordance  with 
rules  and  regulations  prescribed  by  the  Attorney-General.  When 
made  out  the  account  shall  be  verified  on  oath  before  an  officer 
authorized  to  administer  oaths.  The  expense  accounts  of  the 
marshals  and  their  office  deputies  and  the  accounts  of  the  field 
deputies  shall  be  paid  by  the  marshals;  said  accounts  and  the  ex- 
pense accounts  of  the  district  attorneys  and  their  assistants  when 
made  out  in  accordance  with  this  Act  shall  be  submitted  to  and 
examined  by  the  circuit  court  or  district  court  of  the  district,  and 
when  approved  by  the  court  shall  be  audited  and  allowed  as  now 
provided  by  law.  Each  marshal  shall  make  such  returns  of  the 
earnings  and  expenses  of  his  office  as  shall  be  required  under  rules 
and  regulations  prescribed  by  the  Attorney-General :  Provided,  That 
no  office  or  field  deputy  shall  receive  compensation  as  bailiff,  and 
no  field  deputy  shall  receive  fees  for  representing  the  marshal  in 
court.    (29  Stat.  183.) 

See  notes  to  section  6  of  this  act,  ante,  §  1418. 

Previous  provisions  relating  to  accounts  of  district  attorneys,  marshals,  and 
other  officers  and  returns  by  marshals  were  contained  in  R.  S.  §  846,  and  Act 
Feb.  22,  1875,  c.  95,  §f  1,  4,  7.  ante,  §§  1416,  1417. 

Subsequent  provisions  for  payment  of  expenses  of  district  attorneys  and 
assistant  district  attorneys,  and  for  the  making  out  monthly  and  allowance  of 
such  accounts,  were  made  by  Act  May  27,  1908,  c,  200,  {  1,  post,  §  1443. 

Marshals  and  chief  deputy  marshals  were  authorized  to  administer  oaths 
to  deputies  and  others  presenting  claims  and  accounts,*  by  Act  Feb.  21, 
1911,  c.  144,  post,  f  1433. 

Recent  appropriations,  in  the  sundry  civil  appropriation  acts,  for  salaries, 
fees,  and  expenses  of  marshals  and  their  deputies,  are  accompanied  by  a  pro- 
vision that  advances  to  marshals  may  be  made  from  the  proper  appropriations 
immediately  upon  the  passage  of  the  act,  but  that  no  disbursements  shall 
be  made  prior  to  July  Ist,  beginning  the  fiscal  year,  from  the  funds  thus  ad- 
vanced, or  to  liquidate  expenses  for  preceding  fiscal  years.  The  provision  for 
the  fiscal  year  1917  was  by  Act  July  1,  1916,  c.  209,  $  1,  39  Stat. 

Notes  ot  Deolsiomji 

Operation    of    statute^— This    section  cannot  be  so  re-examined  by  the  ac- 

imposes  no  condition  on  a  private  citi-  counting  officers  of  the  treasury  as  to 

zen  performing  services  for  the  United  charge    him    with    erroneous    taxation, 

States    marshal.      Murray    v.    Pfeiffer  but  the  payments  must  be  allowed  him 

(1904)  59  A.  147,  70  N.  J.  Law,  768.  in    his    accounts.      U.    S.    v.    Hillyer 

Reimbursement    for    expenses.— The  (1892)  1  Alaska,  47. 

marshal  is   entitled   to  be  reimbursed  Reoivery  of  money   paid   marshal.- 

for  the  expense  of  affidavits  to  his  cur-  ^j^^re   a  marshal  has   in   good   faith 

rent  accounts  to  the  treasury  depart-  rendered  accounts  against  the  United 

Sf°^^  K7n  ""^  ^'  ^^""^^^^  covering  services  of  his  depu- 
85  Fed.  070.  j-jgg^  which  have  been  audited  and  al- 
Ailowance  of  expense  accounts^— The  lowed  by  the  proper  accounting  officers, 
court  has  the  inherent  power  to  pro-  and  paid  in  accordance  with  the  rules 
vide  for  and  direct  the  payment  of  the  which  have  always  previously  been  rec- 
necessary  and  proper  expenses,  and  ognized  as  governing  such  allowances, 
when  such  payments  are  made  by  the  and  with  knowledge  that  the  greater 
marshal,  under  the  order  or  with  the  part  of  the  money  would  be  paid  over 
approval  of  the  court,  they  should  be  to  the  deputies  rendering  the  services, 
allowed  him  in  his  accounts.  The  mar-  the  government  is  not  entitled  to  re- 
shal  is  bound  to  obey  the  order  of  the  cover  the  sums  so  paid  from  the  mar- 
court  for  the  payment  of  fees  of  jurors  shal  after  years  have  elapsed,  and  he 
and  witnlssses,  and  his  accounts  of  fees  has  gone  out  of  office,  and  is  without 
and  costs  paid  under  said  order  to  remedy  to  recoup  his  loss,  and  during 
such  jurors^  and  witnesses,  even  though  which  time  no  objection  has  been  made 
they  be  officers  of  the  United  States,  to  such  payments  by  the  executive  de- 
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partments  or  by  Ck>ngre8S,  which  con-  struction  of  the  law.    U.  S.  v.  Walker 

tinued  to  appropriate  money  therefor,  (1906)  148  Fed.  1022,  79  G.  G.  A.  392, 

even  though  the  allowances  may  have  affirming  judgment  Walker  y.  U.  S.  (G. 

been   made   under   an   erroneous   con-  C.  1905)  139  Fed.  409. 

§  1426.  (Act  May  28,  1896,  c.  252,  §  14.)     Office  expenses  of  dis- 
trict attorneys  and  marshals. 
The  necessary  office  expenses  of  the  district  attorneys  and  mar- 
shals shall  be  allowed  when  authorized  by  the  Attorney-General. 
(29  Stat.  183.) 

See  notes  to  section  6  of  this  act,  ante,  f  1418. 

Office  expenses  of  the  district  attorney  for  the  southern  district  of  New 
York,  approved  by  the  Attorney-General,  were  to  be  paid  in  the  same  man- 
ner and  from  the  same  appropriations  as  similar  expenses  in  other  districts, 
by  a  provision  of  Act  June  30,  1906,  c.  3914,  §  1,  post,  f  1439. 

The  amount  to  be  paid  by  the  district  attorney  for  the  District  of  Colum- 
bia for  office  expenses  was  limited  by  a  provision  of  Act  March  4,  1911,  c 
285,  I  1,  post,  §  144a 

Notes  of  Beoislons 

Authorization  of  attorney  generalw—  United  States  liable  to  pay  a  reason- 

The  general  authority  to  prosecute  de-  able  compensation  for  services  render- 

linquents,  given  to  a  U.  S.  district  at-  ed,  without  first  obtaining  the  authori- 

torney  by  R.  S.  §  771,  ante,  §  1296,  au-  cation  of  the  attorney  general.     Fish  y« 

thorizes  him  to  employ  a  stenographer  U.  S.  (D.  C.  1888)  36  Fed.  677. 
in  criminal  cases,   and  to  render  the 

§  1427.  (Act  May  28,  1896,  c.  252,  §  15.)  Clerical  assistance  to 
district  attorneys. 
The  district  attorney  of  any  judicial  district,  when  the  facts 
showing  the  necessity  therefor  are  certified  by  the  district  judge  to 
the  Attorney-General,  may,  with  the  approval  of  the  Attorney- 
General,  and  no  longer  than  such  approval  lasts,  employ  necessary 
clerical  assistance  at  such  salary  or  salaries  as  shall  be  from  time 
to  time  fixed  by  the  Attorney-General.     (29  Stat.  183.) 

See  notes  to  section  6  of  this  act,  ante,  fi  1418. 

The  provisions  of  this  section  were  not  to  apply  to  the  office  of  the  dis^ 
trict  attorney  for  the  southern  district  of  New  York  or  for  the  District  of 
Columbia,  by  a  proviso  in  section  24  of  this  act,  post,  §  1431.  But  subsequent 
provisions  for  payment  to  clerks  and  messengers  in  the  office  of  the  district 
attorney  for  the  southern  district  of  New  York  of  salaries  to  be  fixed  by  the 
Attorney  General  were  made  by  Act  June  30,  1906,  c.  3914,  §  1,  post,  |  1437. 
And  the  amount  to  be  paid  by  the  district  attorney  for  the  District  of  Colum- 
bia for  clerical  and  messenger  hire  was  limited  by  a  provision  of  Act  March 
4, 1911,  c.  285,  I  1,  post,  f  1448. 

Kotea  of  Decsisions 

"Necessary  clerical  assistance."— This  Stanton  y.  U.  S.  (O.  0.  1896)  75  Fed. 

section  applies  only  to  clerical  assist-  357. 

ance  which   shall  become   temporarily  On  a  claim  against  the  United  States 

necessary  by  reason  of  some  emergen-  for  salary  as  a  clerk  in  the  office  of  a 

cy,  and  not  to  permanent  employes  of  district  attorney  from  March  12,  1891, 

the    several    United    States   attorneys'  to  December  31,  1892,  where  it  appear- 

offices.     (1908)  27  Op.  Atty.  Gen.  95.  ed    that    petitioner    was   appointed   as 

Recovery  of  clerk  hire— A  district  ^^"^^  clerk  by  authority  of  the  attor- 
attorney  is  entitled  to  recover  for  clerk  ^^y  general  for  a  period  expirmg  De- 
hire.  Sill  V.  U.  S.  (1898)  87  Fed.  699,  cember  31,  1891,  and  was  thereafter 
31  C.  O.  A.  200,  following  U.  S.  v.  Stan-  appointed  assistant  district  attorney, 
ton  (1898)  87  Fed.  698,  31  C.  C.  A.  the  letter  of  appointment  revoking  all 
197.  See  U.  S.  v.  Stanton  (1895)  70  other  appointments,  petitioner  cannot 
Fed.  890,  17  C.  O.  A.  475.  He  is  en-  recover  from  the  United  States  salary 
titled  to  be  allowed  the  amount  of  clerk  as  clerk  for  services  rendered  after 
hire  actually  paid  by  him  for  neces-  December  31,  1891.  McDonald  v.  U. 
sary  clerical  assistance  at  a  time  when  S.  (O.  C.  1894)  66  Fed.  255,  judgment 
an  unusual  amount  of  clerical  labor  was  reversed  U.  S.  y.  McDonald  (1896)  72 
cast  upon  him  by  reason  of  a  special  Fed.  898,  21  O.  C.  A.  347,  and  certio- 
effort  on  the  part  of  the  collector  of  rari  denied  McDonald  v.  U.  S.  (1894) 
internal  revenue  to  increase  the  goy-  15  Sup.  Ct  1040»  159  U.  S.  260,  40  L. 
ernment    revenues    for    the    district.  Ed.  143. 
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Selection  of  olerkSd^Clerks  of  the  rules,  must  be  chosen  through  ex- 
several  United  States  attorneys,  with  amination  and  certification,  as  provided 
the  exception  of  the  one  clerk  in  each  with  respect  to  other  employes  of  the 
office  mentioned  in  clause  2  of  section  classified  civil  service.  (190i3)  27  Op. 
IV  of  schedule  A  of  the  civil  service  "^Atty.  Gen.  95. 

§  1428.  (Act  May  28,  1896,  c.  252,  §  16.)  Time  of  payment  of  sal- 
aries. 

All  salaries  provided  by  sections  six  to  fifteen,  inclusive,  of  this 
Act  shall  be  paid  monthly  by  the  Department  of  Justice.  (29  Stat. 
183.) 

Sections  6-15  of  this  act,  mentioned  in  this  section,  are  set  forth  ante,  §§ 
1418-1427. 
See  notes  under  section  6  of  this  act,  ante,  §  1418. 

§  1429.  (Act  May  28,  1896,  c.  252,  §  17.)  Costs  not  affected  by 
provisions  of  preceding  sections. 
Sections  six  to  fifteen,  inclusive,  of  this  Act  shall  not  be  so  con- 
strued as  to  prevent  or  affect  the  amount  or  taxation  of  costs 
against  the  unsuccessful  party  in  civil  proceedings  or  against  de- 
fendants convicted  of  crimes  or  misdemeanors.     (29  Stat.  183.) 

Sections  6-15  of  this  act,  mentioned  in  this  section,  are  set  forth  ante,  §§ 
1418-1427. 
See  notes  to  section  6  of  this  act,  ante,  |  1418. 

Cited    without    definite    application,      U.  S.  v.  Southern  Pac.  Go.  (O.  C.  1909) 
Western  Coal  &  Mining  Co.  v.  Petty      172  Fed.  909. 
(1904)  132  Fed.  603,  65  O.  O.  A.  667; 

§  1430.  (Act  May  28,  1896,  c.  252,  §  18.)  Demanding  or  receiving 
illegal  fees ;  failure  to  account  for  or  pay  over  fees. 

Any  officer  whose  compensation  is  fixed  by  sections  six  to  fif- 
teen, inclusive,  of  this  Act  who  shall  directly  or  indirectly  de- 
mand, receive,  or  accept  any  fee  or  compensation  for  the  perform- 
ance of  any  official  service  other  than  is  herein  provided,  or  shall 
willfully  fail  or  neglect  to  account  for  or  pay  over  to  the  proper 
officer  any  fee  received  or  collected  by  him  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  less  than  fifty  dollars  nor  more 
than  five  hundred  dollars,  or  by  imprisonment,  at  the  discretion  of 
the  court,  not  exceeding  five  years,  or  by  both  such  fine  and  im- 
prisonment.   (29  Stat.  183.) 

Sections  6-15  of  this  act,  mentioned  in  this  section,  are  set  forth  a^te,  §§ 
141&-1427. 

See  notes  to  section  6  of  this  act,  ante,  fi  1418. 

§  1431.  (Act  May  28,  1896,  c.  252,  §  24,  as  amended.  Act  Feb.  19, 
1897,  c.  265,  §  1.)  Repeal;  provisions  of  certain  sections  of 
act  not  to  apply  to  Alaska,  or  to  offices  of  certain  district  at- 
torneys. 

All  Acts  and  portions  of  Acts  inconsistent  with  this  Act  are 
hereby  repealed:     Provided,  That  none  of  the  provisions  of  sec- 
tions six  to  twenty-three,  both  inclusive,  of  this  Act  shall  apply 
to  the  Territory  of  Alaska,  and  said  sections  shall  take  effect  and 
be  in  force  on  and  after  the  first  day  of  July,  eighteen  hundred  and 
ninety-six,  except  as  in  said  sections  otherwise  specially  provided: 
Provided  further,  That  none  of  the  provisions  of  sections  six,  eight 
or  fifteen  of  this  Act  shall  apply  to  the  office  of  the  United  States 
District  Attorney  and  his  assistants  for  the  southern  district  of  New 
York,  or  for  the  District  of  Columbia.    (29  Stat.  186.    29  Stat.  577.) 
In  this  section,  as  originally  enacted,  the  first  proviso  read  "that  none  of 
the  provisions  of  sections  6  to  23,  both  inclusive,  of  this  act,  shall  apply  to 
the  Indian  Territory  or  to  the  Territory  of  Alaska."     This  was  amended  by 
Act  Feb.  10,  1897,  c.  266,  {  1,  cited  above  by  striking  out  the  words  "Indian 
Territory  or,"  so  that  the  provisions  mentioned  should  apply  to  the  Indian 
Territory;    but,  by  a  further  proviso  annexed  to  said  amendment,  the  provi- 
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sions  of  sections  19,  20,  and  21  were  not  to  apply  to  the  Territory*  those  sec- 
tions relating  to  the  appointment,  fees,  etc.,  of  United  States  commission- 
ers. But  all  these  provisions  relating  to  the  Indian  Territory  were  super- 
seded hy  the  admission  to  the  ITnion  of  the  State  of  Oklahoma,  including 
said  Territory,  by  Act  June  16,  1906,  c.  3335,  34  Stat  267. 

Sections  6-18  of  this  act,  mentioned  in  this  section,  are  set  forth  ante,  fi 
1418-1427. 

Sections  19-21  of  this  act,  relating  to  United  States  commissioners,  are  set 
forth  ante,  §§  1336,  1337,  and  post.  §  1451. 

Section  22  of  this  act  providing  for  an  investigation  and  report  by  the  At- 
torney-General as  to  the  compensation,  etc.,  of  the  clerks  of  the  courts,  is 
omitted  as  temporary  merely  and  executed. 

Section  23  of  this  act  requiring  the  Attorney-General,  in  his  annual  report 
to  Cougress,  to  include  a  statement  as  to  assistant  district  attorneys  and 
deputies  and  assistants  of  marshals,  is  set  forth  ante,  §  564. 

See  notes  to  sections  6  and  8  of  this  act,  ante,  §§  1418,  1420. 

Subsequent  provisions  relating  to  the  offices  of  the  district  attorneys  for  the 
southern  district  of  New  York  and  for  the  District  of  Columbia  were  made 
by  Act  March  3,  1905,  c.  1483.  §  1,  post,  S§  1435,  1436,  Act  June  30,  1906,  c. 
3914,  §  1,  post,  §  1439,  Act  March  4,  1907,  c.  2918,  |  1,  post.  §  1442,  and 
Act  March  4,  1911,  c  285,  §  1,  post,  §  1448. 

§  1432.  (Act  May  27,  1908,  c.  200,  §  1.)  Traveling  expenses  of  dis- 
trict attorneys  and  their  assistants;  accounts  therefor,  and 
allowance  and  payment  thereof. 
The  necessary  expenses  for  lodging  and  subsistence  actually  paid, 
not  exceeding  four  dollars  per  day  and  actual  and  necessary  traveling 
expenses  of  the  United  States  district  attorneys  and  their  assistants, 
while  absent  from  their  respective  official  residefices  and  necessarily 
employed  in  going  to,  returning  from,  and  attending  before  any  Unit- 
ed States  court,  commissioner,  or  other  committing  magistrate,  and 
while  otherwise  necessarily  absent  from  their  respective  official  resi- 
dences on  official  business  shall  be  allowed  and  paid  in  the  following 
manner:  That  the  accounts  of  the  United  States  attorneys  and  as- 
sistant United  States  attorneys  for  expenses  herein  provided  for  shall 
be  made  out  monthly  in  accordance  with  rules  and  regulations  pre- 
scribed by  the  Attorney-General.  And  when  said  expense  accounts 
are  made  out,  as  hereinbefore  provided,  and  verified  on  oath  before 
an  officer  authorized  by  law  to  administer  oaths,  they  shall  be  submit- 
ted to  and  examined  by  one  of  the  judges  of  the  circuit  court  or  dis- 
trict court  of  the  district  for  which  said  United  States  attorney  or 
assistant  United  States  attorney  was  appointed,  and  when  approved 
by  said  judge,  may  be  allowed  and  paid  by  the  United  States  mar- 
shal for  said  district,  and  the  amount  of  such  payments  shall  be  in- 
cluded in  said  marshal's  accounts  with  the  United  States,  and  audited 
and  allowed  as  now  provided  by  law.    (35  Stat.  375.) 

These  were  provisions  of  the  sundry  civil  appropriation  act  for  the  fiscal 

year  1909,  cited  above. 
Previous  provisions  relating  to  expenses  of  district  attorneys  and  assistant 

district  attorneys  were  contained  in  Act  May  28,  1896,  c.  252,  {  8,  ante,  S 

1420. 

Notes  of  Deolsioiui 

As  to  right  of  district  attorneys  to 
mileage,  see  notei  under  §  1378,  ante. 

§  1433.  (Act  Feb.  21,  1911,  c.  144.)     Marshals  and  chief  deputy 
marshals  authorized  to  administer  oaths  to  deputies  and  oth- 
ers presenting  accounts. 
Each  United  States  marshal  and  each  chief  deputy  United  States 
marshal  is  hereby  authorized  and  empowered  to  administer  oaths 
to  the  marshal's  deputies  and  other  persons  presenting  to   the 
marshal  claims  and  accounts  for  payment:     Provided,  That  the 
United  States  marshal  or  chief  deputy  marshal  shall  not  be  entitled 
to  any  fee  for  administering  such  oaths.    (36  Stat.  927.) 

This  was  an  act  entitled  **An  act  to  authorize  United  States  marshals  and 
their  respective  deputies  to  administer  certain  oaths^"  cited  above. 
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§  1434.  (Act  March  3,  1903,  c.  1007,  §  1.)  Limitation  of  compen- 
sation not  to  apply  to  first  assistant  district  attorney  for  north- 
ern district  of  Illinois. 

The  provisions  of  section  eight  of  the  legislative  appropriation 
Act  approved  May  twenty-sixth,  eighteen  hundred  and  ninety-six, 
limiting  the  compensation  of  United  States  assistant  district  at- 
torney to  not  exceeding  two  thousand  five  hundred  dollars  per 
annum,  shall  not  apply  to  the  first  assistant  district  attorney  for 
the  northern  district  of  Illinois.    (32  Stat  1141.) 

This  was  a  proviso  annexed  to  an  appropriation  for  payment  of  assistants 
to  district  attorneys,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1904,  cited  above. 

Act  May  26,  1896,  c.  252,  §  8,  mentioned  in  this  provision,  is  set  forth  ante, 
1 1420. 

All  laws  fixing  the  annual  salaries  of  assistants  in  the  office  of  the  district 
attorney  for  the  southern  district  of  New  York  are  made  applicable  as  fixing 
the  annual  salaries  of  assistants  in  the  office  of  the  district  attorney  for  the 
northern  district  of  Illinois,  by  a  provision  of  Act  March  4,  1907,  c.  2918,  { 
1,  post,  f  1441. 

§  1435.  (Act  March  3,  1905,  c.  1483,  §  1.)     District  attorneys  not 
to  receive  fees  of  office  in  addition  to  salary. 
In  no  case  except  in  the  District  of  Columbia  shall  United  States 
District  Attorneys  hereafter  receive  fees  of  office  in  addition  to  the 
salary  allowed  them  by  law.    (33  Stat.  1207.) 

This  was  a  proviso  annexed  to  an  appropriation  for  salaries  of  district  at- 
torneys and  expenses  of  them  and  their  regular  assistants  in  the  sundry 
civil  appropriation  act  for  the  fiscal  year  1906,  cited  above. 

§  1436.  (Act  March  3,  1905,  c.  1483,  §  1.)     Salary  of  district  attor- 
ney for  southern  district  of  New  York. 
The  District  Attorney  for  the  southern  district  of  New  York 
shall  hereafter  receive  a  salary  of  ten  thousand  dollars  per  annum. 
(33  Stat.  1207.) 

This  was  a  further  provision  accompanying  appropriations  for  salaries  and 
expenses  of  district  attorneys  in  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1906,  cited  above.  It  superseded  the  provision  for  a  salary  of 
$6,000  to  said  district  attorney  contained  in  R.  S.  §  770. 

All  laws  fixing  the  annual  salary  of  the  district  attorney  for  the  southern 
district  of  New  York  were  made  applicable  as  fixing  the  annual  salary  of  the 
district  attorney  for  the  northern  district  of  Illinois,  by  a  provision  of  Act 
March  4,  1907,  c.  2918,  §  1,  post,  |  1441. 

Notes  of  Deoistons 

Decisions   under  superseded  statute.  (C.  C.  1895)  66  Fed.  531,  633;  Morton 

—For  cases  citing  or  construing  R.  S.  f  v.  Same  (D.  O.  1894)  59  Fed.  349,  351; 

770,   see  Gibson  v.  Peters   (1893)   14  Weed  v.  Same   (D.  C.  1894)   65  Fed. 

Sup.  Ot  134,  135.  150  U.  S.  342,  37  L.  399;    Id.    (D.   C.  1897)   82  Fed.  414; 

Ed.  1104;   U.  S.  v.  Johnson  (1899)  19  Townsend  v.  U.  S.   (1887)   22  Ct  CI. 

Sup.  Ct.  427,  173  U.  S.  363,  43  L.  Ed.  207;   Gartei*  v.  Same  (1896)  31  Ct  CI. 

731;    Colman  v.  U.  S.  (1895)  66  Fed.  344;    Milchrist  v.  Same  (1896)  31  Ct. 

695,  699,  14  O.  C.  A.  65;  Ruhm  v.  Same  CI.  4a3. 

§  1437.  (Act  June  30,  1906,  c.  3914,  §  1.)     Salaries  of  marshals  for 
district  of  Idaho  and  southern  district  of  California. 
The  annual  salaried  of  the  United  States  marshals  for  the  dis- 
trict of  Idaho  and  the  southern  district  of  California  are  hereby- 
fixed  at  four  thougand  dollars,  respectively.     (34  Stat.  753.) 

This  was  a  provision  of  the  sundry  ciiril  appropriation  act  for  the  fiscal 
year  1907,  cited  above. 

§  1438.  (Act  June  30,  1906,  c.  3914,  §  1.)     Salaries  of  district  attor- 
neys for  district  of  Idaho  and  southern  district  of  California. 
The  annual  salaries  of  the  United  States  district  attorneys  for 
the  district  of  Idaho  and  the  southern  district  of  California  are 
hereby  fixed  at  four  thousand  dollars,  respectively.    (34  Stat.  753.) 
This  was  a  further  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  1907,  cited  above. 
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§  1439.  (Act  June  30,  1906,  c.  3914,  §  1.)     Clerks  and  messengers 
in  office  of  district  attorney  for  southern  district  of  New  York. 

Clerks  and  inessengers  in  the  office  of  the  United  States  district 
attorney  for  the  southern  district  of  New  York  shall  hereafter  be 
paid  from  this  appropriatioi^  and  subsequent  appropriations  for 
salaries  and  expenses  of  district  attorneys,  by  the  disbursing  clerk 
of  the  Department  of  Justice,  in  such  number  and  at  such  salaries 
as  may  be  fixed  by  the  Attorney-General,  and  that  such  office  ex- 
penses of  said  district  attorney  as  may  be  approved  by  the  Attor- 
ney-General shall  also  be  paid  in  the  same  manner  and  from  the 
same  appropriations  as  similar  expenses  in  other  judicial  districts, 
notwithstanding  the  provisions  of  section  eight  hundred  and  thirty- 
six,  Revised  Statutes.     (34  Stat.  753.) 

This  was  a  further  provision  of  the  sundry  civil  appropriation  act  for  the 

fiscal  year  1907,  cited  above. 
R.  S.  §  83G,  mentioned  in  this  section,  relating  to  the  payment  of  the  office 

expenses  of  the  district  attorney  for  the  southern  district  of  New  York,  was 

superseded  by  these  provisions. 

Notes  of  Decisions 

Decisions   under  superseded  statute.      In  re  District  Attorneys'  Fees  (C.  G. 
—See  U.  S.  V.  Mason   (1910)  31  Sup.      1852)  Fed.  Cas.  No.  18^0. 
Ct.  28.  218  U.  S.  617,  54  L.  Ed.  1133; 

§  1440.  (Act  Feb.  27,  1907,  c.  2073,  §  13.)     Salary  of  marshal  for 
district  of  Nebraska. 
From  and  after  the  first  day  of  July,  nineteen  hundred  and  seven, 
the  salary  of  the  marshal  for  the  district  of  Nebraska  shall  be  four 
thousand  dollars  per  annum.     (34  Stat.  1000.) 

This  section  was  part  of  an  act  entitled  "An  act  to  divide  the  judicial  district 
of  Nebraska  into  divisions  and  to  provide  for  an  additional  district  judge 
in  said  district,"  cited  above. 

§  1441.  (Act  March  4,  1907,  c.  2918,  §  1.)     Salaries  of  district  at- 
torney for  northern  district  of  Illinois  and  assistants. 

All  laws  fixing  the  annual  salaries  of  the  United  States  attorney  for 
the  southern  district  of  New  York,  and  of  assistants  in  his  office,  shall 
hereafter  apply  in  all  respects  to  and  be  construed  as  fixing  the  annual 
salaries  of  the  United  States  attorney  for  the  northern  district  of  Illi- 
nois, and  of  assistants  in  his  office.    (34  Stat.  1360.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1908,  cited  above. 

§  1442.  (Act  March  4,  1907,  c.  2918,  §  1.)     Traveling  expenses  of 
district  attorney  for  southern  district  of  New  York  and  his 
assistants. 
The  necessary  expenses  for  lodging  and  subsistence  actually  paid, 
not  exceeding  four  dollars  per  day,  and  actual  necessary  traveling 
expenses  of  the  district  attorney  for  the  southern  district  of  New 
York  and  his  assistants,  while  absent  from  their  respective  official  resi- 
dences and  necessarily  employed  in  going  to,  returning  from,  and 
attending  before  any  United   States   court,   commissioner,   or   other 
committing  magistrate,  and  while  otherwise  rfecessarily  absent  from 
their  respective  official  residences  on  official  business,  shall  be  allowed 
and  paid  in  the  same  manner  and  from  the  same  appropriation  as  sim- 
ilar expenses  in  other  judicial  districts.     (34  Stat.  1360.) 

This  was  a  further  provision  of  the  sundry  civil  appropriation  act  for  the 
fiscal  year  190S,  cited  above. 

A  subsequent  general  provision  relating  to  the  allowance  and  payment  of 
expenses  of  district  attorneys  and  their  assistants,  was  made  by  Act  May 
27,  1908,  c.  200,  |  1,  ante,  §  1432. 

§  1443.  (Act  May  27,  1908,  c.  200,  §  1.)     Salaries  of  district  attor- 
ney for  eastern  district  of  Pennsylvania  and  his  first  assistant 
The  annual  salary  of  the  United  States  attorney  for  the  eastern 
(2324) 


Ch.  16)  THB  JUDICIARY  §   1448 

district  of  Pennsylvania  shall  be,  after  the  beginning  of  the  fiscal 
year  nineteen  hundred  and  nine,  six  thousand  dollars ;  and  the  an- 
nual salary  of  his  first  assistant  shall  be,  after  the  beginning  of  the 
fiscal  year  nineteen  hundred  and  nine,  such  sum  as  the  Attorney 
General  shall  from  time  to  time  fix  and  determine,  not  to  exceed 
four  thousand  dollars.    (35  Stat.  375.) 

This  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1909,  cited  above. 

§  1444.  (Act  March  3,  1909,  c.  269,  §  21.)     Salaries  of  district  at- 
torneys and  marshals  for  eastern  district  and  western  district 
of  Oklahoma. 
The  United  States  district  attorney  for  the  eastern  district  of 
Oklahoma  shall  receive  a  salary  of  four  thousand  dollars  per  an- 
num, payable  monthly,  in  twelve  equal  installments. 

The  United  States  district  attorney  for  the  western  district  of 
Oklahoma  shall  receive  a  salary  of  four  thousand  dollars  per  annum, 
payable  monthly,  in  twelve  equal  installments. 

The  United  States  marshal  for  the  eastern  district  of  Oklahoma 
shall  receive  a  salary  of  four  thousand  dollars  per  annum,  payable 
monthly,  in  twelve  equal  installments. 

The  United  States  marshal  for  the  western  district  of  Oklahoma 
shall  receive  a  salary  of  four  thousand  dollars  per  annum,  payable 
monthly,  in  twelve  equal  installments.     (35  Stat.  843.) 

This  section  was  part  of  an  act  providing  for  additional  judges,  etc,  cited 
above. 
§  1445.  (Act  June  25,  1910,  c.  397.)     Salaries  of  district  attorneys 
and  marshals  of  Texas  districts. 
From  and  after  July  first,  nineteen  hundred  and  ten,  each  United 
States  district  attorney  and  marshal  of  any  Texas  district  shall 
receive  as  salary  the  sum  of  four  thousand  dollars  per  annum.    (36 
Stat.  828.) 

This  was  an  act  entitled  "An  act  to  make  uniform  the  salaries  of  United 
States  district  attorneys  and  marshals  in  Texas,**  cited  above. 

§  1446.  (Act  June  25,  1910,  c.  411.)  Salary  of  marshal  for  eastern 
district  of  Lcmisiana. 
Commencing  with  the  fiscal  year  beginning  July  first,  nineteen 
hundred  and  ten,  the  salary  of  the  United  States  marshal  for  the 
eastern  district  of  Louisiana  be  fixed  at  the  rate  of  four  thousand 
dollars  per  annum.    (36  Stat.  838.) 

This  was  an  act  entitled  "An  act  providing  for  an  increase  of  salary  for 
the  United  States  marshal  for  the  eastern  district  of  Louisiana,"  cited  above. 

§  1447.  (Act  March  4,  1911,  c.  285,  §  1.)  Salaries  of  district  attor- 
neys for  district  of  New  Jersey  and  district  of  Nevada. 
Banning  July  first,  nineteen  hundred  and  eleven,  the  salary  of 
the  United  States  attorney  for  the  district  of  New  Jersey  shall  be 
five  thousand  dollars  per  annum :  And  provided  further,  That  the 
annual  salary  of  the  United  States  attorney  for  the  district  of  Ne- 
vada shall  be,  after  the  beginning  of  the  fiscal  year  nineteen  hun- 
dred and  twelve,  four  thousand  dollars.     (36  Stat.  1426.) 

These  were  provisos  annexed  to  the  appropriation  for  salaries,  etc,  of  dis- 
trict attorneys,  etc.,  in  the  sundry  civil  appropriation  act  for  the  fiscal  year 
1912,  cited  above. 

§  1448.  (Act  March  4,  1911,  c.  285,  §  1.)  Limitation  of  payments 
by  district  attorney  for  District  of  Columbia  to  deputies,  etc., 
and  for  expenses,  out  of  fees. 

The  United  States  district  attorney  for  the  District  of  Columbia 
shall  hereafter  pay  to  his  deputies  or  assistants  not  exceeding  in  all 
twelve  thousand  dollars  per  annum;  also  his  clerical  and  messenger 
hire,  not  exceeding  eight  thousand  nine  hundred  and  forty  dollars; 
ofiice  rent,  fuel,  stationery,  printing,  and  other  incidental  expenses, 
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not  exceeding  two  thousand  dollars,  out  of  the  fees  of  his  office :  Pro- 
vided, That  no  expenses  other  than  those  above  specified  shall  be 
allowed.    (36  Stat.  1426.) 

These  were  further  provisions  of  the  sundry  civil  appropriation  act  for 
the  fiscal  year  1912,  cited  above. 

§  1449.  (Act  April  8,  1912,  c.  71.)     Salary  of  marshal  for  district 
of  Connecticut.  • 

From  and  after  the  passage  of  this  Act  the  salary  of  the  United 
States  marshal  for  the  district  of  Connecticut  shall  be  at  the  rate  of 
two  thousand  five  hundred  dollars  a  year.     (37  Stat.  79.) 

This  was  an  act  entitled  "an  act  providing  for  an  increase  of  salary  of  the 
United  States  marshal  for  the  district  of  Connecticut,"   cited  above. 

§  1450.  (Act  June  23,  1913,  c.  3,  §  1.)     Salaries  of  district  attorney 
and  marshal  for  western  district  of  Arkansas. 
The  salaries  of  the  United  States  district  attorney  and  the  United 
States  marshal  for  the  western  district  of  Arkansas  shall  hereafter 
be  $4,000  per  annum  each.     (38  Stat.  54.) 

This  was  a  provision  annexed  to  the  appropriation  for  salaries,  etc,  of  dia* 
trict  attorneys,  etc.,  in  the  sundry  civil  appropriation  acta  for  the  fiscal  year 
1914,  cited  above. 

COMMISSIONERS'  FEES 

(R.  S.  §  847.  Superseded.) 
This  section  related  to  commissioners*  fees.  It  was  superseded  by  Act  May 
28,  1896,  c.  252,  §  19,  ante,  f  1337,  which  abolished  the  office  of  commissioner 
of  the  circuit  courts,  and  created  instead  thereof  the  office  of  United  States 
commissioner,  and  by  section  21  of  that  act,  post,  §  1451,  which  fixed  the  fees 
of  such  commissioners. 

§  1451.  (Act  May  28,  1896,  c.  252,  §  21.)     Commissioners'  fees. 

Each  United  States  commissioner  shall  be  entitled  to  the  follow- 
ing-named fees,  and  none  other:  Drawing  a  complaint,  with  oath 
and  jurat  to  same,  fifty  cents;  copy  of  complaint,  with  certifi- 
cate to  same,  thirty  cents;  issuing  warrant  of  arrest,  seventy-five 
cents ;  issuing  a  commitment  and  making  copy  of  same,  one  dollar ; 
entering  a  return,  fifteen  cents;  issuing  subpoena  or  subpoenas  in 
any  one  case,  with  five  cents  for  each  necessary  witness  in  addition 
to  the  first,  twenty-five  cents;  drawing  a  bond  of  defendant  and 
sureties,  taking  acknowledgment  of  same  and  justification  of  sureties, 
seventy-five  cents;  for  administering  an  oath  (except  to  witness  as 
to  attendance  and  travel),  ten  cents;  recognizance  of  all  witnesses 
in  a  case,  when  the  defendant  or  defendants  are  held  for  court,  fifty 
cents;  transcripts  of  proceedings,  when  required  by  order  of  court 
and  tra^nsmission  of  original  papers  to  court,  sixty  cents;  copy  of 
warrant  of  arrest,  with  certificate  to  same,  when  defendant  is  held  for 
court,  and  the  original  papers  are  not  sent  to  court,  forty  cents ;  order 
in  duplicate  to  pay  all  witnesses  in  a  case :  For  first  witness,  thirty 
cents,  and  for  each  additional  witness,  five  cents,  and  for  oath  to 
each  witness  as  to  attendance  and  travel,  five  cents ;  for  hearing  and 
deciding  on  criminal  charges  and  reducing  the  testimony  to  writing 
when  required  by  law  or  order  of  court,  five  dollars  a  day  for  the 
time  necessarily  employed :  Provided,  That  not  more  than  one  per 
diem  shall  be  allowed  in  a  case,  unless  the  account  shall  show  that 
the  hearing  could  not  be  completed  in  one  day,  when  one  additional 
per  diem  may  be  specially  approved  and  allowed  by  the  court :  Pro- 
vided further.  That  not  more  than  one  per  diem  shall  be  allowed 
for  any  one  day:  Provided  further.  That  no  per  diem  shall  be  al- 
lowed for  taking  a  bond  or  recognizance  and  passing  on  the  suffi- 
ciency of  the  bond  or  recognizance  and  the  sureties  thereon  when 
the  bond  or  recognizance  was  taken  after  the  defendant  had  been 
committed  to  prison  upon  a  final  commitment,  or  has  given  bond 
or  been  recognized  for  his  appearance  at  court,  or  when  the  de- 
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fendant  has  been  arrested  on  a  capias  or  bench  warrant,  or  was  in 
custody  under  any  process  or  order  of  a  court  of  record.  For  the 
examination  and  certificate  in  cases  of  application  for  discharge  of 
poor  convicts  imprisoned  for  nonpayment  of  fine  or  fine  and  costs, 
and  all  services  connected  therewith,  three  dollars;  for  attending 
to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at  law,  in  equity, 
or  in  admiralty,  in  pursuance  of  an  order  of  the  court,  three  dollars 
a  day ;  for  taking  and  certifying  depositions  to  file  in  civil  cases,  ten 
cents  for  each  folio ;  for  each  copy  of  the  same  furnished  to  a  party 
on  request,  ten  cents  for  each  folio;  for  issuing  any  warrant  under 
the  tenth  article  of  the  treaty  of  August  ninth,  eighteen  hundred  and 
forty-two,  between  the  United  States  and  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  against  any  parties  charged 
with  any  crime  or  offense  set  forth  in  said  article,  two  dollars ;  for 
issuing  any  warrant  under  the  provision  of  the  convention  for  the 
surrender  of  criminals  between  the  United  vStates  and  the  King  of 
the  French,  concluded  at  Washington,  November  ninth,  eighteen 
hundred  and  forty-three,  two  dollars ;  for  hearing  and  deciding  upon 
the  case  of  any  person  charged  with  any  crime  or  oflFense,  and  ar- 
rested under  the  provisions  of  said  treaty  or  of  said  convention,  five 
dollars  a  day  for  the  time  necessarily  employed.  (29  Stat.  184.) 
This  section  was  part  of  the  legislative,  executive,  and  judicial  appropria- 
tion act  for  the  fiscal  year  1897,  cited  above. 

The  two  sections  of  said  act,  19  and  20,  preceding  this  section,  abolished 
the  office  of  commissioner  of  the  circuit  court,  and  provided  for  the  appoint- 
ment of  United  States  commissioners  in  each  district.  Provisions  of  said 
two  sections  are  set  forth  ante,  §§  1336,  1337. 

A  further  provision  of  this  section,  at  the  end  thereof,  relating  to  records 
to  be  kept  by  commissioners  of  all  proceedings  before  them  in  criminal  cases, 
is  also  set  forth  ante,  §  1336. 

This  section  superseded  the  general  provisions  contained  in  R.  S.  §  847, 
fixing  the  fees  of  commissioners  of  the  circuit  courts,  and  in  Act  Aug.  4,  1886, 
c  903,  24  Stat.  274,  "that  for  issuing  any  warrant  or  writ  and  for  any 
other  necessary  service  commissioners  may  be  paid  the  same  compensation  as 
is  allowed  to  clerks  for  like  services,  but  they  shall  not  be  entitled  to  any 
docket  fees,*'  which  superseded  a  clause  of  R.  S.  §  847. 

Special  provisions  for  fees  in  cases  under  Title  XXIV,  "Civil  Rights,"  were 
contained  in  R.  S.  §  1986,  post,  §  3940.  Fees  in  extradition  proceedings  were 
regulated  by  Act  Aug.  3,  1882,  c.  378,  §  2,  22  Stat.  215,  which  made  applica- 
ble to  such  proceedings  provisions  contained  in  R.  S.  §  847,  without  change, 
except  that  the  "per  diem  allowance  for  hearing  and  deciding  upon  the  case 
of  any  person  charged  with  any  crime  or  offense,"  provided  by  R.  S.  §  &47, 
in  cases  under  the  treaty  with  Great  Britain  and  the  convention  with  France 
specifically  mentioned  in  all  these  statutes,  was  allowed  by  Act  Aug.  3,  1882, 
in  cases  "under  the  provisions  of  any  treaty  or  conventipn."  These  special 
provisions  appear  not  to  be  superseded,  necessarily,  by  this  section,  notwith- 
standing the  words  at  the  beginning  thereof,  that  each  commissioner  "shall 
be  entitled  to  the  following  named  fees,  and  none  other,"  since  this  section 
provided  no  compensation  for  services  in  civil  rights  cases,  and,  as  to  com- 
pensation in  extradition  proceedings,  re-enacted  the  provisions  of  R.  S.  §  847, 
not  those  of  Act  Aug.  3,  1882,  c.  378,  §  2. 

Provisions  for  payment  of  fees  and  costs  in  extradition  cases  out  of  the  ap- 
propriations for  expenses  of  the  judiciary  were  made  by  Act  June  28,  1902, 
c.  1301,  §  1,  post,  §  10117.   ' 

A  special  provision  for  a  fee  of  five  dollars  for  hearing  and  deciding  a  case 
arising  under  the  Chinese  exclusion  laws  was  made  by  Act  March  3,  1901,  c. 
845,  S  2,  post,  §  4333. 

Provisions  for  the  rendering  and  settlement  of  account  of  commissioners 
were  made  by  Act  Feb.  22,  1875,  c.  95,  §  1,  ante,  §  1417. 

Payment  of  fees  of  commissioners  in  cases  where  the  United  States  is  a 
party  was  provided  for  by  R.  S.  §  856,  post,  §  1463,  and  recovery  of  fees  and 
compensation  in  other  cases,  by  R.  S.  §  857,  post,  §  1462. 

Provisions  relating  to  the  compensation  and  fees  of  the  commissioner  for  the 
Mount  Rainier  National  Park  are  contained  in  Act  June  30,  1916,  c.  197,  §§ 
&-11,  set  forth  post,  under  Title  XXXII  B,  "The  National  Parks,  Reservations, 
and  Monuments." 

Notes  of  Deolsions 

1.  ConBtnictlon  and  operation  of  statute.  6.    Action  for  fees. 

2.  Repeal  of  statutes.  6.    Number  of  fees  allowable. 

3.  Fees  In  extradition  proceedings.  7.    Copies. 

4.  Right  to  fees  in  generaL  8.    Administering  oaths. 
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9.  Where  eame  person  acts  as  com- 
missioner and  clerk. 

10.  Per  diem  fee— "Hearing  and  deciding 
on  criminal  charges." 

M.  Attendance  to  reference  and  taking  of 
testimony. 

12.  "Taking  and  certifying  depositions  to 
file." 

18.    Copies  of  depositions. 

14.  Fees  under  superseded  provision  for 
taking  acknowledgments. 

Fees  of  commissioner  under  former 
statute  giving  same  compensation  as  al- 
lowed to  clerks,  see  note  under  f  1483, 
ante. 

1.  Construction  and  operation  of 
statute^^The  compensation  allowed  by 
law  to  a  commissioner  of  the  court  wiU 
fix  the  amount  of  fees  for  the  execution 
of  a  commission  in  a  foreign  country, 
unless  it  appear  that  the  customary 
charge  there  is  greater.  Sedgwick  v. 
Grinnell  (D.  C.  1878)  Fed.  Gas.  No. 
12,613. 

This  act  applies  only  to  the  new  set 
of  commissioners  to  be  appointed  July 
1,  18»7,  and  the  old  fee  bill  applied  to 
commissioners  up  to  that  time.  Mc- 
Gourin  v.  U.  S.  (D.  C.  1900)  102  Fed. 
553,  judgment  modified  U.  S.  v.  Mc- 
Gourin  (1901)  106  Fed.  288,  45  O.  C. 
A.  291. 

2.  Repeal  of  statu tes^^Repeals  by 
implication  are  not  favored;  but  that 
principle  does  not  extend  to  a  statute 
defining  for  the  first  time  a  new  class 
of  offenses,  and  fixing  fees  at  the  same 
time.  Allen  v.  U.  S.  (1905)  40  Ct.  01. 
170. 

3.  Fees  In  extradition  proceedings. 
— ^This  act  does  not  deprive  commis- 
sioners acting  in  extradition  proceed- 
ings of  all  fees,  but  limits  their  com- 
pensation to  the  same  fees  which  they 
may  charge  in  the  hearing  of  offens- 
es against  the  United  States.  Howe 
V.  U.  S.  (1908)  43  Ct.  CI.  175.  He 
is  not  entitled  to  the  fees  given  by 
the  act  regulating  fees  in  such  pro- 
ceedings, but  only  to  the  fees  prescrib- 
ed by  this  section.  Howe  v.  U.  S. 
(1906)  42  Ct  CI.  35.  The  legislative 
intent  in  this  section  was  to  provide  an 
exclusive  fee  bill  for  commissiouers, 
whether  acting  in  cases  where  crimes 
against  the  United  States  were  charged 
or  whether  acting  in  extradition  pro- 
ceedings.   Id. 

4.  Right  to  fees  In  general.— In  the 
absence  of  evidence  showing  the  ex- 
istence, at  the  place  of  executing  a 
commission  to  take  testimony,  of  a  cus- 
tomary rate  of  charges  for  services 
rendered  by  the  commissioner  in  exe- 
cuting the  commission,  or  for  like  serv- 
ices, proof  of  the  fact  that  the  sum 
actually  paid  the  commissioner  is  a  rea- 
sonable sum  to  pay  for  like  work  at  the 
place  of  payment  will  warrant  the  al- 
lowance of  the  item  as  a  disbursement 
properly  made  to  secure  the  execution 
of  the  commission.  The  Frisia  (D.  C. 
1885)  27  Fed.  480. 

There  being  no  specific  provision  by 


act  of  congress  for  compensation  to  the 
commissioner  for  making  return  to  the 
clerk  of  court  of  copies  of  the  process 
and  recognizances  of  the  witnesses,  he 
should  receive  the  reasonable  fees  al- 
lowed by  the  state  statutes.  Hoyne  v. 
U.  S.  (D.  C.  1889)  38  Fed.  542,  545. 

A  commissioner  is  entitled  to  only 
such  fees  as  are  prescribed  by  stat- 
ute law,  and  only  for  service  which  he 
is  required  or  authorized  by  some  law 
to  render.  Davies  v.  U.  S.  (1888)  23 
Ct  CI.  468. 

When  a  statute  requires  the  services 
of  public  ofiicers  who  are  paid  exclu- 
sively by  fees,  but  makes  no  provision 
therefor,  they  are  entitled  to  the  fees 
allowed  by  law  in  analogous  cases. 
Cass  V.  U.  S.  (1889)  24  Ct  CI.  118. 

When  a  commissioner  is  allowed  by 
the  Attorney  General  and  district  at- 
torney to  issue  warrants  against  offend- 
ers under  the  internal  revenue  laws  on 
the  complaints  of  unoflScial  persons,  it 
cannot  be  presumed  that  the  govern- 
ment will  not  prosecute,  and  the  com- 
missioner will  be  entitled  to  his  fees. 
Morgan  v.  U.  S.  (1889)  24  Ct  CI.  481. 

A  commissioner  is  entitled  to  fees  for 
notes  of  testimony  for  the  use  of  the 
district  attorney,  where  a  rule  of  court 
requires  it  Stafford  v.  U.  S.  (1890) 
25  Ct  CI.  280. 

A  commissioner  is  entitled  to  fees, 
where  proceedings  were  commenced 
against  a  defendant  but  the  case  was 
referred  to  another  commissioner. 
Faucett  v.  U.  S.  (1891)  26  Ct  CL  IM. 

Where  an  affidavit  for  arrest  is  such 
in  form  and  substance  as  fairly  to  call 
for  the  deliberate  judgment  of  a  United 
States  commissioner,  whether  or  not  a 
criminal  violation  of  some  federal  en- 
actment is  charged,  and  he,  in  good 
faith,  holding  it  sufficient  proceeds 
with  the  examination,  he  is  entitled  to 
the  fees  allowed  by  law,  though  his  de- 
cision was  erroneous.  Van  Buren  v. 
U.  S.  (D.  O.  1888)  36  Fed.  77.  But  a 
commissioner  is  not  entitled  to  fees 
for  the  institution  of  criminal  proceed- 
ings, unless  the  same  were  judicial  in 
form,  and  were  begun  and  carried  on  in 
good  faith,  with  a  view  to  the  arrest 
and  punishment  of  offenders.  South- 
worth  V.  U.  S.  (1896)  16  S.  Ct  «U, 
161  U.  S.  639,  40  L.  Ed.  835. 

In  a  suit  by  a  commissioner  for  fees 
in  8,283  criminal  cases,  the  court  of 
claims  found  that  these  prosecutions 
"were  the  result  of  a  purpose  on  the 
part  of  party  managers  to  purge,  as 
they  alleged,  the  register  of  illegal  vot- 
ers"; that  the  commissioner,  with- 
out any  inquiry,  issued  warrants  of  ar- 
rest in  all  cases  in  which  affidavits 
were  filed,  in  many  cases  not  even 
signing  them  himself,  but  having  them 
stamped  by  clerks  with  a  facsimile  of 
his  signature;  and  that  such  warrants 
were  issued  for  the  purpose  "of  affect- 
ing the  register  of  votes  to  be  used  m 
the   election,   and   not   to   arrest  and 
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punish  offenders/'  etc  Held,  that 
these  findings  were  sufficient  to  justify 
a  general  finding  that  the  prosecutions 
were  not  instituted  and  carried  on  in 
good  faith  for  the  purpose  of  enforc- 
ing the  criminal  law,  and  that  the  com- 
missioner was,  therefore,  not  entitled 
to  fees  therein.  Southworth  y.  U.  S. 
(1896)  16  S.  Ct.  6d4,  161  U.  S.  630,  40 
L.  Ed.  835. 

In  the  absence  of  any  statute  regula- 
tion concerning  the  compensation  of 
commissioners  of  circuit  courts,  the 
courts  themselves  may  .fix  the  rate. 
Where  rates'  have  not  been  fixed,  the 
amount  may  be  ascertained  by  a  refer- 
ence to  the  local  law  of  the  state 
providing  for  similar  services  by  local 
magistrates.  (1843)  4  Op.  Atty.  Gen. 
233. 

Where  witnesses  are  subpoenaed,  on 
application  of  the  Pension  Bureau,  to 
testify  before  a  United  States  commis- 
sioner, the  fees  of  the  commissioner 
may  properly  be  allowed  out  of  the 
judiciary  fund.  They  should  be  paid, 
as  in  ordinary  course,  on  settlement 
of  the  commissioner's  accounts  at  the 
treasury.  (1881)  17  Op.  Atty.  Gen. 
247. 

5.  Action  for  fees^— The  refusal  of 
the  court  to  approve  a  commissioner's 
accounts  is  no  bar  to  an  action  there- 
for, though  it  may  be  considered  as 
bearing  on  the  good  faith  of  the  trans- 
action. Southworth  v.  U.  S.  (1894)  14 
S.  Ct  274,  276,  151  U.  S.  179,  38  L. 
Ed.  119,  following  U.  S.  v.  Knox  (1888) 
9  S.  Ct  63,  128  U.  S.  230,  32  L.  Ed. 
465,  and  Same  v.  Jones  (1890)  10  S. 
Ct  615,  134  U.  S.  483,  33  L.  Ed.  1007. 

6.  Number  of  fees  allowable.— Though 
one  complaint  is  ordinarily  sufficient, 
however  many  are  the  charges  against 
the  accused,  it  is  within  the  discretion 
of  the  court  to  allow  the  commission- 
er's charges  for  more  than  one  case 
against  the  same  person  for  the  viola- 
tion of  the  same  section  of  the  Revised 
Statutes.  U.  S.  v.  Barber  (1891)  11  S. 
Ct  751,  140  U.  S.  177,  35  L.  Ed.  398, 
reversing  Barber  v.  U.  S.  (D.  C.  1887) 
35  Fed.  886. 

Where  three  cases  were  tried  togeth- 
er, and  each  witness  was  sworn  and 
each  exhibit  was  marked  in  each  case, 
the  special  examiner  was  entitled  to 
three  fees  for  each  witness  and  each 
exhibit  marked.  L.  E.  Waterman  Co. 
V.  Lockwood  (C.  C.  1904)  128  Fed.  174. 

The  commissioner  wiU  not  be  disal- 
lowed fees  in  two  or  more  cases  on  the 
ground  that  they  might  have  been  pros- 
ecuted jointly  with  another  case  of  the 
same  character,  where  it  appears  that 
the  district  attorney  directed  the  meth- 
od of  prosecution  by  several  complaints, 
instead  of  one.  Crawford  v.  U.  S.  (D. 
C.  1889)  40  Fed.  446. 

The  commissioner  is  entitled  to  fees 
where  cases,  though  similar,  are  not 
identical,  and  cannot  properly  be  joined 


in  one  proceeding.     Stafford  ▼.  U.  S. 
(1890)  25  Ct.  CI.  280. 

A  commissioner  is  entitled  to  fees  in 
each  of  two  separate  cases  against  the 
same  defendant  if  the  offenses  were 
distinct  McCafferty  v.  U.  S.  (1890) 
26  Ct  CL  1. 

7.  Copies.— Since  proceedings  in  crim- 
inal cases  before  commissioners  are  re- 
quired to  conform  to  the  state  prac- . 
tice,  afid  in  Connecticut  the  clerk  of 
the  state  court  is  entitled  to  charge  for 
copies  of  subpoenas,  warrants  of  arrest, 
and  complaints,  a  United  States  com- 
missioner is  entitled  to  charge  for  such 
items  in  his  fee  bill.  Marvin  v.  U.  S. 
(D.  C.  1002)  114  Fed.  225.  Where 
the  record  of  the  proceedings  in  a  crim- 
inal case  shows  that  a  mittimus  was  is- 
sued, a  copy  was  unnecessary,  and  the 
United  States  commissioner  was  not  en- 
titled to  charge  therefor.     Id. 

8.  Administering  oaths.— A  commis- 
sioner is  entitled  to  fees  for  adminis- 
tering oaths  to  deputy  marshals  to  ver- 
ify their  accounts,  as  required  by  the 
attorney  general  and  the  accounting  of- 
ficers of  the  treasury.  U.  S.  v,  AUred 
(1895)  15  Sup.  Ct  231,  155  U.  S.  591, 
39  L.  Ed.  273.  Also  to  a  fee  for  ad- 
ministering the  oath  to  each  witness 
as  to  his  mileage  and  attendance. 
Strong  V.  U.  S.  (D.  C.  1888)  34  Fed. 
17,  22.  At  the  rate  of  10  cents  for  each 
witness.  U.  S.  v.  Barber  (1891)  11 
Sup.  Ct  749,  140  U.  S.  164,  35  L. 
Ed.  396;  McKinistry  v.  U.  S.  (0.  O. 
1888)  34  Fed.  211,  215.  And  to  a  fee 
of  10  cents  for  administering  oath  to  a 
complaint  McKinistry  v.  U.  S.  (C.  C. 
1888)  34  Fed.  211;  Strong  v.  Same 
(D.  C.  1888)  34  Fed.  17.  And  to  com- 
pensation for  administering  the  oaths 
to  affidavits  of  the  supervisors  of  elec- 
tion, where  he  is  instructed  by  the  at- 
torney general  that  such  affidavits  are 
required  before  the  supervisors  will  be 
paid  for  their  services.  U.  S.  v,  Mc- 
Dermott  (1891)  11  Sup.  Ct  746,  747, 
140  U.  S.  151,  35  L.  Ed.  391.  But  a 
commissioner  is  not  entitled  to  fees  for 
administering  two  oaths,  when  duplicate 
oaths  are  required,  or  for  arraigning 
parties  brought  before  him  charged  with 
crime.  Hirschbeck  v.  U.  S.  (D.  C. 
1894)  63  Fed.  949.  Nor  is  the  govern- 
ment liable  to  a  commissioner  for  serv- 
ices rendered  by  him  to  deputy  mar- 
shals in  administering  oaths  verifying 
the  correctness  of  their  accounts.  Mc- 
Klnstrey  v.  U.  S.  (1894)  29  Ct  CI.  52. 

The  law  of  Alabama  requiring  the 
magistrate  conducting  a  preliminary  ex- 
amination to  justify  persons  offered  as 
bail,  a  commissioner  in  that  state,  when 
admitting  a  person  charged  with  an  of- 
fense against  the  United  States  to  bail, 
is  entitled  to  a  fee  of  10  cents  for  each 
surety  to  whom  he  administers  an  oath. 
McKinistry  v.  U.  S.  (C.  C.  1888)  34 
Fed.  211. 

Compensation  at  the  statutory  rate 
cannot  be  denied  to  commissioners  for 
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oaths  administered  to  sureties  in  crim- 
inal cases  on  the  ground  that  such  oaths 
were  unnecessary,  as  they  cannot  be 
held  to  know  the  sufficiency  of  a  surety 
offered  until  he  has  been  examined  un- 
der oath.     Rand  v.  U.  S.  (D.  C.  1888) 

36  Fed.  671. 

Up  to  the  time  a  commissioner  is  no- 
tified of  a  change  in  the  regulations  rel- 
ative to  the  authentication  of  deputy 
marshals'  accounts  for  charges  and  fees 
in  cases  heard  before  such  commission- 
ers, he  is  entitled  to  charge  for  fees 
earned  relative  to  oath  and  jurat  to 
such  accounts,  which  had  been  thereto- 
fore required  by  regulations  from  the 
department.  McGourin  v.  U.  S.  (D.  C. 
1900)  102  Fed.  553,  judgment  modified 
U.  S.  V.  McGourin  (1901)  106  Fed.  288, 
45  C.  C.  A.  291. 

Proceedings  under  the  several  acts  of 
Congress  before  these  commissioners  in 
behalf  of  the  United  States  are  proper- 
ly chargeable  to  the  United  States,  and 
should  be  paid.  (1843)  4  Op.  Atty. 
Gen.  233. 

United  States  commissioners  are  not 
required  to  administer  oaths  to  pen- 
sioners and  their  witnesses  in  the  exe- 
cution of  pension  vouchers  free  of 
charge,  the  fee  for  which  service  is  ten 
cents.     (1898)  22  Op.  Atty.  Gen.  86. 

9.  —  Where  same  person  acts  as 
commhsioner  and  clerk.^A  commis- 
sioner's per  diem  for  services  perform- 
ed as  such  will  be  allowed,  though  he 
performed  services  as  clerk,  and  receiv- 
ed compensation  therefor,  on  the  same 
day.  U.  S.  v.  McCandless  (1893)  13 
Sup.  Ct.  466,  466,  147  U.  S.  692,  37 
L.  Ed.  334;  Marvin  v.  U.  S.  (C.  C.  1890) 
44  Fed.  405,  408  (appeal  dismissed 
[1893]  13  Sup.  Ct.  1053,  149  U.  S.  789. 

37  L.  Ed.  901) ;  Erwin  v.  Same  (D.  O. 
1889)  37  Fed.  470,  2  L.  R.  A.  229; 
Goodrich  v.  Same  (D.  C.  1890)  42  Fed. 
392. 

10.  Per  diem  fee— "Hearing  and  de- 
ciding on  criminal  charges."— A  com- 
missioner is  entitled  to  his  per  diem, 
where  he  attends  for  the  arraignment 
of  a  person.  Stafford  v.  U.  S.  (1890) 
25  Ct.  CI.  280.  He  is  entitled  to  a  per 
diem  for  time  actually  spent  by  him 
in  his  judicial  character  as  commission- 
er on  criminal  cases  after  the  accused 
were  arrested,  though  their  cases  were 
continued.  Marvin  v.  U.  S.  (C.  C.  1890) 
44  Fed.  405.  At  defendant's  request 
U.  S.  V.  Ewing  (1891)  11  Sup.  Ct.  743, 
744,  140  U.  S.  142,  35  L.  Ed.  388. 

Hearing  and  deciding  motions  on  bail, 
and  motions  for  continuance,  are  parts 
of  the  hearing  and  determination  of 
criminal  charges,  for  which  $5  a  day  is 
allowed.  U.  S.  v.  Jones  (1890)  10  Sup. 
Ct.  615,  616,  134  U.  S.  483,  33  L.  Ed. 
1007. 

A  commissioner  is  entitled  to  a  per 
diem  fee  where  the  proceeding  consists 
of  an  arraignment  and  plea,  an  exam- 
ination of  witnesses,  granting  a  contin'- 
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uance,  fixing  the  amount  of  baiU  and 
committing  the  defendant  in  default  of 
bail  McCafferty  v.  U.  S.  (1890)  26 
Ct  CL  1;  Faucett  ▼.  Same  (1891)  26 
Ct  CI.  154.  In  hearing  and  determin- 
ing criminal  charges,  he  is  entitled  to 
his  per  diem  fees  on  days  when  there 
are  no  examinations  of  witnesses  or 
arguments  of  counsel  U.  S.  v.  Rand 
(1892)  53  Fed.  348,  3  C.  O.  A.  666; 
Rand  v.  U.  S.  (D.  C.  1891)  48  Fed. 
357.  He  is  entitled  to  such  fee  where 
a  defendant  is  brought  him  and  npon 
hearing  the  complaint  read  waives  ex- 
amination and  gives  bond.  Goodrich  v. 
U.  S.  (D.  C.  1890)  42  Fed.  392,  394. 
But  is  not  entitled  to  a  per  diem  fee 
for  an  examination  of  a  complaint,  an- 
tecedent to  issuing  a  warrant  under. 
Nor  is  he  entitled  to  two  per  diem 
fees  for  hearing  and  deciding  different 
cases  on  the  same  day.  McCafferty  v. 
U.  S.  (1890)  26  Ct  CL  1. 

For  acts  not  merely  clerical  upon 
which  counsel  ought  to  be  beard,  if 
desired,  or  acts  which  involve  investi- 
gation and  decision,  a  commissioner  is 
entitled  to  the  fee  of  $5  a  day.  But 
acts  which  are  merely  clerical  do  not 
involve  a  "hearing  and  deciding,"  and 
for  such  days  no  fee  should  be  allowed. 
Harper  v.  U.  S.  (1886)  21  Ct  CL  56. 
The  examination  of  a  complainant  and 
his  witnesses  is  prior  to  the  issue  of  a 
warrant  Ives  v.  U.  S.  (1889)  24  Ct 
CL  363. 

When,  by  request  of  the  accused,  on 
the  day  of  hearing,  a  continuance  until 
the  next  day  is  granted,  without  other 
proceedings,  the  commissioner  is  not 
entitled  to  a  per  diem  for  the  day  of 
hearing.  McKinistry  v.  U.  S,  (C.  C. 
1888)  34  Fed.  211. 

Tliis  section  does  not  suggest  any 
particular  description  of  criminal  charge 
for  which  such  per  diem  is  chargeable, 
and  it  must  be  accepted  in  its  general 
sense,  and  include  hearing  on  capias 
and  bench  warrant  McCvourin  v.  U.  8. 
(D.  C.  1900)  102  Fed.  553,  judgment 
modified  U.  S.  v.  McGourin  (1901)  106 
Fed.  288,  45  C.  C.  A.  291. 

The  expression  "criminal  charges"  is 
restricted  to  cases  in  which  formal  writ- 
ten complaints  have  been  legally  pre- 
ferred, and  does  not  include  the  exam- 
ination of  complainant  witnesses  to  de- 
termine whether  a  warrant  shall  is- 
sue; and  a  commissioner  is  not  entitled 
to  per  diems  therefor,  although  his  duty 
is  placed  by  statute  upon  committing 
magistrates  of  the  state  in  which  he 
acts.  U.  S.  V.  Patterson  (1883)  14 
Sup.  Ct  20,  160  U.  S.  66,  37  L.  Ed. 
999. 

The  statute  refers  to  commissioners 
of  the  circuit  courts,  and  a  contract  to 
pay  $20  per  day  to  one  engaged  in  tak- 
ing depositions  as  a  commissioner  ap- 
pointed by  the  court  of  Alabama  claims 
is  not  invalid.  Powers  v.  Manning 
(1891)  154  Mass.  870,  28  N.  B.  29(^ 
13  L.  R.  A.  268. 
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1 1 .  Attendance  to  reference  and  tak- 
ing of  testimonyw— Where  a  special  ex- 
aminer took  depositions  which  were 
read  and  used  in  three  cases  tried  to- 
gether he  was  entitled  to  a  fee  of  $3 
a  day  in  hut  one  case.  L.  E.  Water- 
man Co.  V.  Lockwood  (C.  0.  1004)  128 
Fed.  174. 

A  United  States  commissioner  before 
whom  a  deposition  is  taken  is  not  en- 
titled to  $3  a  day  for  attendance.  Tes- 
la  Electric  Co.  v.  Scott  (C.  C.  1900) 
101  Fed.  524,  625. 

When  an  appointment  to  take  testi- 
mony is  made,  and  the  commissioner 
attends,  he  is  entitled  to  charge  three 
dollars  whether  the  parties  attend  or 
not;  and  where  one  of  the  parties  ap- 
pears, and  the  failure  to  go  on  arises 
from  the  absence  of  the  other,  the  de- 
faulting party  should  pay  the  charge, 
and,  if  neither  attend,  the  losing  party 
should  be  charged  therewith,  when  the 
court  orders  the  costs  to  be  paid  to  the 
successful  party.  The  Wavelet  (D.  C. 
1885)  25  Fed.  733. 

When  performing  the  duties  of  a  ref- 
eree, a  commissioner  is  entitled  to 
master's  compensation.  Crosby  v.  The 
Prince  Albert  (D.  C.  1859)  Fed.  Cas. 
No.  3,424b.  In  ordinary  cases  an  inde- 
pendent charge  for  costs  of  a  reference 
to  a  commissioner  in  a  suit  for  sea- 
men's wages  is  not  allowed.  Where, 
however,  the  reference  is  solely  for  the 
benefit  of  the  respondent,  the  court  will 
modify  the  order  of  reference  so  as 
to  require  the  extra  costs  incurred  to 
be  defrayed  by  him.  Such  modification 
must  be  asked  for  on  obtaining  the  or- 
der of  reference.  Holmes  v.  Dodge 
(D.  C.  1847)   Fed.  Cas.  No.  6,637. 

12.  "Taking  and  certifying  deposi- 
tions to  file."— Under  this  section, 
where  a  special  examiner  took  deposi- 
tions which  were  read  and  used  in 
three  cases  tried  together,  he  was  en- 
titled, in  addition  to  a  fee  of  $3  a  day, 
to  10  cents  a  folio  for  certifying  and 
filing  the  depositions  in  the  other  cas- 
es. L.  E.  Waterman  Co.  v.  Lockwood 
(C.  C.  1904)  128  Fed.  174,  176. 

The  commissioner  is  entitled  to  a  fee 
for  taking  and  certifying  depositions  to 
file.  U.  S.  V.  Ewing  (1891)  11  Sup. 
Ct  743,  744,  140  U.  S.  142,  35  L.  Ed. 
388;  Same  v.  Barber  (1891)  11  Sup. 
Ct.  749,  751,  140  U.  S.  164.  34  L.  Ed. 
396.  Though  the  examination  is  not 
had  before  him,  where  the  witnesses 
are  first  sworn  before  him,  and  subse- 
quently swear  to  the  depositions  before 
him.  The  F.  Merwin  (D.  C.  1879) 
Fed.  Cas.  No.  4,893. 

Commissioners  are  entitled  to  the 
prescribed  fee  per  folio  and  no  other 
compensation  for  taking  and  certifjring 
depositions,  and  that  expense  is  tax- 
able as  part  of  the  costs.  Tesla  Elec- 
tric Co.  V.  Scott  (O.  C.  1900)  101  Fed. 
624,  525. 

Code  Ala.  H  4256,  4257,  provide  that 
in  the  preliminary  examination  of  a 
criminal  the  siagistrate  shall  reduce  to 


writing  the  testimony  of  the  complain- 
ant ^nd  of  such  witnesses  as  he  may 
offer  in  support  of  the  charge,  and 
styles  such  testimony  a  deposition;  but 
the  testimony  of  each  witness  need 
only  be  "signed"  by  him,  and  is  not  re- 
quired to  be  certified  and  filed,  nor  are 
the  same  formalities  observed  in  the 
proceeding  as  are  prescribed  (Id.  §§ 
2807,  2808)  in  the  taking  of  deposi- 
tions. Held,  that  such  an  examination 
in  the  case  of  one  charged  with  an  of- 
fense against  the  United  Statos,  reduc- 
ed to  writing  by  a  United  States  com- 
missioner in  Alabama,  was  not  a  "dep- 
osition." Strong  V.  U.  S.  (C.  C.  1888) 
34  Fed.  17;  McKinistry  v.  Same,  Id. 
211.  The  commissioner  of  the  circuit 
court  of  the  southern  district  of  Ala- 
bama is  entitled  to  compensation  for 
drawing  the  complaint  in  criminal  pros- 
ecutions, and  reducing  the  testimony  of 
witnesses  to  writing,  as  for  taking  and 
certifying  depositions.  Such  commis- 
sioner, in  order  to  proceed  against  of- 
fenders agreeably  to  the  usual  mode  of 
process  in  the  state,  is  required  to  re- 
duce the  testimony  of  witnesses  to 
writing,  as  required  by  Code  Ala.  §§ 
4047-4(V49.  McKinstry  v.  U.  S.  (C.  C. 
1889)  40  Fed.  813. 

Where  the  local  practice  requires  the 
magistrate  to  reduce  to  writing  the  ex- 
amination of  complaining  witnesses,  an 
allowance  should  be  made  a  commis- 
sioner for  drawing  a  complaint,  as  "for 
taking  and  certifying  depositions  to 
file."  U.  S.  V.  Barber  (1891)  11  Sup. 
Ct.  749,  750,  140  U.  S.  164,  35  L.  Ed. 
396. 

Though  the  fee  for  taking  and  certi- 
fying depositions  allowed  to  the  com- 
missioner of  the  circuit  court  does  not 
apply  to  other  officers  performing  the 
same  services  and  there  is  no  act  of 
congress  reciting  any  fee  for  such  oth- 
er officers,  the  court  will  tax  the  same 
fee  allowed  by  this  section  to  any  state 
official  taking  a  deposition  and  not  the 
fee  allowed  by  the  state  law  for  a  sim- 
ilar service.  Jerman  v.  Stewart, 
Gwynne  &  Co.  (C.  C.  1882)  12  Fed. 
271   273 

Under  R.  S.  f  4547,  post,  f  8336,  au- 
thorizing admiralty  process  for  sea- 
men's wages  on  the  certificate  of  a 
commissioner  in  the  absence  of  a  judge, 
the  discretion  of  the  commissioner  is 
absolute,  and  he  is  not  required  to  take 
and  send  up  any  deposition  with  the 
certificate,  and  he  cannot  charge  fees 
for  the  same  to  be  taxed  as  costs. 
KeUy  V.  The  Topsy  (D.  C.  1891)  45 
Fed.  486,  488. 

Act  May  28,  1896,  f§  19,  21,  abolish- 
ing offices  of  the  commissioners  of  the 
Circuit  Courts,  and  providing  for  Unit- 
ed States  commissioi'.ers,  authorized  to 
charge  10  cents  a  folio  for  taking  and 
certifying  depositions,  held  not  to  re- 
peal Act  Aug.  15,  1876,  authorizing  no- 
taries to  charge  the  same  fees  as  com- 
missioners of  the  Circuit  Courts,  who 
by   B.   S.   S  847,  were  authorized   to 
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charge    20   cents   a   foUo.      American  Rand  t.  Same   (D.  0.  1888)  36  Fed. 

Bank  Protection  Go.  t.  Oty  Nat  Bank  671,  674  (affirmed  [1892]  63  Fed.  348. 

of  Johnson  City  (D.  C.  1913)  203  Fed.  8  C.  C.  A.  666);  Heyward'v.  Same  <D. 

715.  G.  1899)   87  Fed.   764;    Grawford  ▼. 

13.  Copls.  Of  dsposltlons^ommls-  f,"^  .<»•  C.  1899)  40  Fei  4^  «8; 
sioners  are  entiUed  to  10  cents  a  foUo  2S^^  v.  Same  (D.  C.  1^)  42  Fei 
for  each  copy  of  a  deposition  furnished  !f '^^S*'  1°  '%,^°^  Ji^c,^\}^]i 
to  a  party  on  request,  but  that  expense  fL,'^*^;»^i,  ?5?*  olo  ^-/.^  ^B«  °' 
is  not  taxable  as  piirt  of  the  costs.  18»1)  ^^If^i^^^J  ^\  ^S"'2''"J  ^• 
Tesla  Electric  Co.  y.  Scott  (O.  C.  I"""*  5S  ^5  S£»^  ^^  Stafford  t. 
toofw  ini  iToH  K9A  Same  (1890)  Id.  280;  Cooper  y.  Same, 
1900)  101  Fed.  524.  ^^  3^^.  McCafferty  y.  Same  (1890)  26 

14.  Fees  under  superseded  provision  ct.  CI.  1;  Faucett  v.  Same  (1891)  Id. 
for  taking  acknowledgments.— See  U.  S.  154 

V.  Hall    (1893)    13  Sup.   Ct.   478,  147 

U.  S.  691,  37  L.  Ed.  333  (following  Cited  without  definite  application, 
Same  y.  Bwing  [1891]  11  Sup.  Ct  743,  V,  S.  y.  Wallace  (1886)  6  Sup.  Ct. 
140  U.  S.  142,  147,  35  L.  Ed.  388) ;  408,  409,  116  U.  S.  398.  29  L.  Ed.  675; 
McKinistry  y.  U.  S.  (C.  C.  1888)  34  Same  y.  Colman  (1896)  76  Fed.  214, 
Fed.  211,  215;  K.  (C.  C.  1889)  40  215,  22  C.  C.  A.  135  (writ  of  error  die- 
Fed.  813,  818;  Marvin  y.  U.  S.  (C.  C.  mieeed  [1898]  18  Sup.  Ct  948,  42  L. 
1800)  44  Fed.  405,  411  (appeal  dis-  Ed.  1215);  Same  y.  KeUy  (1899)  97 
missed  [1893]  13  Sup.  Ct  1053,  149  Fed.  460,  38  C.  C.  A.  275;  Same  y. 
U.  S.  789,  37  L.  Ed.  961);  Clough  y.  Puleston  (1901)  106  Fed.  294,  296,  45 
Same  (C.  C.  1891)  47  Fed.  791  (de-  C.  C.  A.  297;  Taylor  y.  U.  S.  (C.  C. 
cree  modified  U.  S.  y.  Clough  [1893]  55  1891)  45  Fed.  531,  533  (reversed 
Fed.  373,  5  C.  C.  A.  140,  and  appeal  [1893]  13  Sup.  Ct  479.  147  U.  S.  695, 
dismissed  [1892]  12  S.  Ct  989,  145  U.  87  L.  Ed.  335) ;    Gayer  v.   Same    (D. 

5.  658,  36  L.  Ed.  858);  Clough  v.  U.S.  C.  1888)  33  Fed.  625,  627;  Poinier  y. 
(G.  C.  1893)  55  Fed.  921;  Hallett  v.  Same  (D.  C.  1889)  40  Fed.  139,  140, 
Same  (C.  C.  1894)  63  Fed.  817;  Bar-  142  (modified  [1891]  11  Sup.  Ct  752, 
ber  v.  Same  (D.  C.  1887)  35  Fed.  886,  140  U.  S.  160,  35  L.  Ed.  395) ;  Hitch  v. 
888  (reversed  [1891]  11  Sup.  Ct  751,  Same  (D.  C.  1895)  66  Fed.  937,  940; 
140  U.  S.  177,  36  L.  Ed.  398);  Strong  Jewett  v.  Same  (1892)  27  Ct  CI.  519; 
v.  Same  (D.  C.  1888)  34  Fed.  17,  21;  Gilbert  y.  Same  (1900)  35  Ct  CI.  573. 

WITNESSES'  FEES 

§  1452.  (R.  S.  §  848.)     Witnesses'  fees. 

For  each  day's  attendance  in  court,  or  before  any  officer  pursuant 
to  law,  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for  going  from 
his  place  of  residence  to  the  place  of  trial  or  hearing,  and  five  cents 
a  mile  for  returning.  When  a  witness  is  subpoenaed  in  more  than 
one  cause  between  the  same  parties,  at  the  same  court,  only  one 
travel  fee  and  one  per  diem  compensation  shall  be  allowed  for  at- 
tendance. Both  shall  be  taxed  in  the  case  first  disposed  of,  after 
which  the  per  diem  attendance  fee  alone  shall  be  taxed  in  the  other 
cases  in  the  order  in  which  they  are  disposed  of. 

When  a  witness  is  detained  in  prison  for  want  of  security  for  his 
appearance,  he  shall  be  entitled,  in  addition  to  his  subsistence,  to  a 
compensation  of  one  dollar  a  day. 

Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat  167. 

Provisions  for  requiring  recognizances  from  witnesses  for  their  appearance 
to  testify  were  made  by  R.  S.  §§  879,  881,  post,  §§  1490,  1492. 

Provisions  for  fees  and  mileage  of  witnesses  at  greater  rates  in  certain 
states  were  made  by  Act  May  27,  1908,  c.  200,  S  1,  post,  §  1453. 

Provisions  for  payment  of  fees  of  witnesses  in  cases  where  the  United 
States  is  a  party  were  made  by  R.  S.  S  855,  post,  §  1461 ;  and  for  payment  of 
fees  in  prisse  causes,  by  R.  S.  §  4651,  post,  §  8425. 

Fees  and  mileage  of  witnesses  summoned  before  the  Interstate  Commerce 
Commission  were  provided  for  by  the  Interstate  Commerce  Act  of  Feb.  4, 
1887,  c.  104,  §  18,  post,  §  8587. 

Fees  and  mileage  of  witnesses  on  hearings  before  registers  and  receivera 
of  land  offices  were  provided  for  by  Act  Jan.  31,  1903,  c.  344,  post,  §  4500. 

Notes  of  Deolsioiui 

1.  Compensation  of  witnesses  in  genend.        7.    Witness    attending   In   more   than   one 

2.    Taxation.  case  or  in  dual  capacity. 

8.    Attendance  fees.  8.    Attendance  fees. 

4.    Mileage.  9.    Mileage. 

6.  Witnesses  attending  voluntarily,  10.    Witness    attending    taking   of    deposl- 

5.    Mileage.  tlons. 

(2332) 


Ch.  16) 


THB  JUDICIARY 


§   1452 


11.    Relation  between  right  to  compenBation 
and  distance  traveled. 

Attendance  without  subpoena* 

Mileage. 

Witness  not  used. 
Number  of  witnesses. 
Compensation  in  case  of  adjournment 
OfQcers  of  court  and  government  em- 
ploy^. 

IS.    Parties  In  Interest. 
Expert  witnesses. 
Advance  payment' or  tender. 
Imprisoned  witness. 
Expenses  of  obtaining  testimony. 


12. 
U. 
14. 
15. 
16. 
17. 


Id. 

20. 
21. 
22. 


Collection  and  payment  of  fees  and 
mileage,  see  note  under  §  1463,  post. 

I.  Compensation  of  witnesses  In  gen- 
eral.—Witnesses  who  attended  in  re- 
sponse to  a  summons,  though  served 
by  a  private  person,  are  entitled  to  their 
fees.  Power  v.  Semmes  (C.  C.  1805) 
Fed.  Cas.  No.  11,360. 

Witnesses  subpoenaed  to  testify  to 
a  particular  point  will  be  allowed  per 
diem  fees  up  to  the  admission  of  their 
testimony,  although  the  other  party  ad- 
mits at  the  trial  the  point  to  be  prov- 
ed by  such  witness;  and  a  second  trial 
being  had,  and  no  stipulation  or  entry 
made  on  record  that  the  point  would 
be  admitted  at  such  second  trial,  such 
witness  will  be  allowed  per  diem  fees 
for  attendance  at  that  trial  also. 
Young  V.  Merchants'  Ins.  Co.  (C.  0. 
1886)  29  Fed.  273. 

A  fee  to  a  witness  for  his  services 
in  making  a  preliminary  examination 
of  the  locus  in  quo  is  not  taxable. 
Tuck  V.  Olds  (C.  O.  1886)  29  Fed.  883, 
884. 

The  fees  of  a  witness  examined  de 
bene  esse,  who  also  attends  the  trial 
and  is  examined,  are  taxable.  Beck- 
with  V.  Baston  (D.  C.  1870)  Fed.  Cas. 
No.  1,212. 

Either  house  of  Congress,  in  the  dis- 
charge of  the  powers  and  duties  de- 
volved upon  it  by  the  Constitution  and 
as  necessarily  incident  thereto,  has  the 
undoubted  right  to  require  the  person- 
al attendance,  before  its  committees  as 
a  witness,  of  any  citizen,  to  be  paid  for 
his  attendance  or  not,  according  to 
its  will  and  pleasure.  LiUey  v.  U.  S. 
(1878)  14  Ct.  CI.  539. 

2, Taxatlon^-As  to  taxation  of 

costs  where  cause  is  removed,  see  § 
1020.  post. 

A  witness  fee  is  taxable  as  costs  if 
it  appear  by  affidavit,  annexed  to  the 
bill  of  costs,  that  the  attendance  of  the 
witness  was  solely  to  give  his  evidence, 
and  not  to  assist  in  the  management 
of  the  suit;  but  if  these  facts  do  not 
appear  by  the  affidavit,  if  the  omission 
is  not  excepted  to,  the  fee  will  be  al- 
lowed as  already  taxed,  upon  the  party 
filing  an  affidavit  stating  the  facts. 
Tuck  V.  Olds  (C.  C.  1886)  29  Fed.  883, 
884. 

A  witness  subpoenaed  by  the  prevail- 
ing party  to  the  suit  cannot,  upon  his 
own  motion,  have  his  fees  that  remain 


unpaid  taxed  in  the  bill  of  costs  against 
the  losing  party;  and  it  seems  that 
the  prevailing  party  himself  cannot 
have  them  taxed  until  he  has  paid  the 
witness,  either  before  or  after  the  serv- 
ice has  been  rendered,  and  before  judg- 
ment for  costs.  O'Neil  v.  Kansas  City, 
S.  &  M.  R.  Co.  (C.  C.  1887)  31  Fed. 
663. 

A  party  in  a  federal  court  can  only 
recover  as  costs  the  actual  amount  of 
fees  paid  each  witness,  and  only  to  the 
extent  of  the  amount  legally  due  such 
witness;  and  where  he  has  paid  some 
witnesses  more  and  some  less  than  their 
legal  fees  the  legal  fees  of  all  cannot 
be  grouped  together  to  make  the  sum 
equal  the  amount  paid  to  all.  Burrow 
V.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
(C.  C.  1893)  54  Fed.  278. 

As  a  general  rule,  the  fees  of  wit- 
nesses appearing  before  an  auditor  are 
taxed  against  the  losing  party.  Prim- 
rose V.  Fenno  (C.  C.  1902)  113  Fed. 
375. 

Fees  paid  witnesses  who  actually  at- 
tend trial  are  taxable.  Beckwith  y. 
Easton  (D.  C.  1870)  Fed.  Cas.  No.  1,- 
212. 

Proof  that  a  party  disbursed,  in 
traveling  expenses  and  maintenance  of 
his  witnesses  while  attending  court,  a 
sum  exceeding  that  sought  to  be  taxed 
as  witness  fees,  will  not  enable  him  to 
tax  such  fees.  The  statute  requires 
proof  that  the  amounts  sought  to  be 
taxed  be  amounts  actually  paid  the  wit- 
nesses as  fees.  Leary  v.  The  Miranda 
(D.  C.  1889)  40  Fed.  607. 

Fees  of  a  witness,  whose  testimony 
related  solely  to  counts  on  which  de- 
fendant was  acquitted,  held  not  charge- 
able against  defendant  U.  S.  v.  Mil- 
ler (D.  C.  1915)  223  Fed.  183. 

3. Attendance     fees.— Where     a 

case  is  suspended  for  a  few  days,  wit- 
nesses from  a  distance  will  be  paid  for 
continued  attendance,  rather  than  for 
travel  fees  home  and  return.  Hance 
V.  McCormick  (C.  C.  1808)  Fed.  Cas. 
No.  6,009;  Hathaway  v.  Roach  (C.  C. 
1846)  Fed.  Cas.  No.  6,213;  In  re  Grif- 
fen  (D.  C.  1868)  Fed.  Cas.  No.  5,810. 
Such  witnesses  are  entitled  to  fees  for 
attendance  on  Sunday  when  they  are 
detained  over  that  day.  Schott  v.  Ben- 
son (C.  C.  1850)  Fed.  Cas.  No.  12,479. 
A  witness  is  entitled  to  fees  only  for 
the  days  of  actual  attendance,  and  not 
for  the  days  on  which  he  was  ready 
to  attend.  In  re  Crane  (D.  C.  1876) 
Fed.  Cas.  No.  3,352. 

Witnesses  are  not  entitled  to  any  per 
diems  for  time  occupied  in  going  to 
and  returning  from  court,  their  only 
compensation  being  the  prescribed  mile- 
age. Carter  v.  Sweet  (C.  C.  1897)  84 
Fed.  16,  17.  They  are  not  entitled  to 
the  per  diem  fee  of  $1.50,  in  addition 
to  their  mileage,  for  time  spent  in  com- 
ing to  and  returning  from  the  place  of 
trial,  or  for  time  occupied  previous  to 
trial    in    conference    with    counsel    or 

(2333) 


§  1452 


THE  JUDICIARY 


(Tit  13 


proctor.  Pringle  y.  The  Michigan  (C. 
G.  1892)  52  Fed.  509. 

4. Mlleagew— The  preyailing  party 

18  entitled  to  tax  as  a  part  of  his  costs 
mileage  for  his  witnesses  for  the  dis- 
tance necessarily  traveled  by  them  from 
any  point  to  which  a  subpoena  would 
run.  U.  S.  V.  Southern  Pac.  Co.  (0. 
C.  1909)  172  Fed.  909,  911.  Witnesses 
are  entitled  to  travel  "from  the  places 
of  their  abode,"  though  beyond  the  line 
of  the  state,  unless  otherwise  agreed 
by  the  parties.  Hathaway  v.  Roach 
(C.  C.  1846)  Fed.  Oas.  No.  6,213.  But 
mileage  will  be  allowed  only  on  the 
basis  of  the  usual  route  taken  by 
travelers  between  the  points,  notwith- 
standing the  witnesses  pursued  a  longer 
route.  Hunter  v.  Russell  (C.  C.  1894) 
59  Fed.  964. 

Section  1472,  post,  providing  that  in 
civil  cases  depositions  de  bene  esse 
may  be  taken  when  the  witness  resides 
more  than  100  miles  from  the  place  of 
trial,  gives  merely  the  option  to  take 
evidence  Ia  this  way;  and  the  failure 
to  exercise  this  option  will  not  destroy 
the  right  to  recover  mileage  for  wit- 
nesses who  have  traveled  more  than 
100  miles.  Id.,  disapproving  Smith  v. 
Chicago  &  N.  W.  Ry.  Co.  (C.  O.  1889) 
38  Fed.  321. 

The  taxation  by  the  clerk  of  mileage 
for  a  witness  in  an  admiralty  suit  for 
travel  from  his  home  in  the  Cape  de 
Verde  Islands  affirmed.  Davis  v.  Smith 
(D.  C.  1912)  199  Fed.  538. 

Fees  for  travel  of  witnesses  in  going 
and  returning  can  only  be  taxed  once 
for  each  occasion  of  taking  testimony, 
although  each  occasion  embraces  a 
number  of-  days.  Spill  v.  Celluloid 
Mfg.  Co.  (C.  C.  1886)  28  Fed.  870. 

Where,  for  the  mutual  convenience  of 
the  parties,  it  is  agreed  to  take  testi- 
mony at  a  certain  place,  reasonable 
compensation  will  be  allowed  for  the 
traveling  expenses  of  witnesses  attend- 
ing from  without  the  jurisdiction,  and 
the  amount  allowed  by  the  fee  bill  was 
adopted  as  the  proper  measure.  Spauld- 
ing  V.  Tucker  (C.  C.  1871)  Fed.  Cas. 
No.  13,221. 

If  a  witness,  whose  residence  is  not 
at  the  place  of  holding  court,  is  sum- 
moned at  the  place  of  trial,  he  is  al- 
lowed mileage  for  returning  to  his 
home,  but  not  for  coming  to  the  court. 
Woodruff  V.  Barney  (C.  C.  1862)  Fed. 
Cas.  No.  17,986.  A  witness,  subpoe- 
naed at  the  place  of  trial  on  the  day 
on  which  he  is  required  by  the  sub- 
poena to  attend  in  court,  is  not  entitled 
to  travel  fees.  The  Sunny  side  (D.  C. 
1871)  Fed.  Cas.  No.  13,619. 

5.  Wltnessea  attending  voluntarily d— 

Witnesses  may  become  entitled  to  fees 
as  for  attendance  "pursuant  to  law," 
though  they  have  done  so  voluntarily, 
without  being  subpoenaed.  Eastman  v. 
Sherry  (C.  C.  1889)  37  Fed.  844,  846. 
It  is  only  "attendance  pursuant  to 
law,"   not  ''being  summoned  pursuant 
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to  law,"  that  is  required  to  entitle  a 
witness  to  his  fees,  and  a  witness  who, 
in  good  faith,  comes  to  court  to  testi- 
fy in  a  pending  suit,  whether  he  comes 
in  obedience  to  a  subpoena,  or  at  the 
mere  request  of  one  of  the  parties,  at- 
tends "pursuant  to  law."  U.  S.  y. 
Sanborn  (C.  C.  1886)  28  Fed.  299,  302. 
Per  diem  and  travel  fees  of  witnesses 
who  attend  voluntarily  without  subpoe- 
na are  taxable  as  costs.  U.  S.  v.  Wil- 
Uams  (C.  C.  1804)  Fed.  Cas.  No.  16,- 
709;  Cahn  v.  Monroe  (C.  C.  1886)  29 
Fed.  675;  Eastman  ▼.  Sherry  (C.  C 
1889)  37  Fed.  844;  Pinson  v.  Atchi- 
son, T.  &  S.  F.  R  Co.  (G.  C.  1893) 
54  Fed.  464;  Simpkins  y.  Same  (C.  C. 
1894)  61  Fed.  999;  Sloss  Iron  &  Steel 
Co.  V.  South  Carolina  &  G.  R.  Co.  (C. 
C.  1896)  75  Fed.  106;  Hanchett  ▼. 
Humphrey  (C.  C.  1899)  93  Fed.  895; 
St  Matthew's  Sav.  Bank  v.  Fidelity  & 
Casualty  Co.  of  New  York  (C.  C. 
1900)  105  Fed.  161;  Griggsby  Const 
Co.  V.  Louisiana  &  N.  W.  R.  Co.  (C. 
C.  1903)  123  Fed.  751,  752;  American 
Bank  Protection  Co.  v.  City  Nat  Bank 
oi  Johnson  City  (D.  C.  1913)  203  Fed. 
715.  But  see  Lillienthal  v.  Southern 
California  Ry.  Co.  (C.  O.  1894)  61 
Fed.  622,  623,  holding  that  the  words 
"pursuant  to  law"  mean  on  service  of 
process,  and  not  voluntarily  on  the  re- 
quest of  the  party  without  process, 
and  a  witness  attending  without  being 
served  with  process  is  not  entitled  to 
fees  for  traveL  And  see  Haines  y. 
McLaughlin  (C.  C.  1886)  29  Fed.  70, 
and  Lillienthal  y.  Southern  California 
Ry.  Co.  (C.  C.  1894)  61  Fed.  622, 
holding  that  fees  and  mileage  of  wit- 
nesses who  attend  voluntarily,  without 
subpoena,  whether  coming  from  with- 
out or  within  the  district,  are  not  tax- 
able. See,  also,  Dreskill  v.  Parish  (G. 
C.  1851)  Fed.  Cas.  Nos.  4,075,  4,076; 
Woodruff  v.  Barney  (C.  C.  1862)  Fed. 
Cas.  No.  17,986;  Sawyer  v.  Aultman  & 
T.  Mfg.  Co.  (C.  C.  1870)  Fed.  Cas. 
No.  12,397;  Spaulding  v.  Tucker  (C. 
C.  1871)  Fed.  Cas.  No.  13,221.  CON- 
TRA, Cummings  v.  Akron  Cement  & 
Plaster  Co.  (C.  C.  1869)  Fed.  Cas.  No. 
3,473;  Dennis  y.  Eddy  (C.  C.  1874) 
Fed.  Cas.  No.  3,793.  See  Dreskill  y. 
Parish  (C.  C.  1851)  Fed.  Cas.  No.  4,- 
076,  holding  that  a  witness  attending 
volnntarily  is  entitled  to  his  fees  from 
the  party  at  whose  instance  he  attends* 
though  they  cannot  be  taxed  against 
the  losing  party. 

Relation  to  distance  traveled,  see 
post,  this  note. 

6. Mlleaoe.— The   federal  courta 

will  allow  witnesses  their  mileage 
where  they  attend  and  testify  at  the 
request  of  one  of  the  parties,  although 
no  subpoena  was  issued.  Pinson  y, 
Atchison,  T.  &  S.  F.  R.  Co.  (C.  a 
1893)  54  Fed.  464,  foUowing  The  Ver- 
non (1888)  36  Fed.  113. 

A  party  is  entitled  to  mileage  for  wit- 
nesses who  have  attended  without  sub- 
poena, and  have  either  been  sworn  and 
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examined,  or  not  sworn,  becanse  their 
evidence  was  made  unnecessary  by  a 
ruling  of  the  court.  Sloss  Iron  &  Steel 
Co.  y.  South  CaroUna  &  G.  R.  Co.  (O. 
C.  1896)  75  Fed.  106. 

A  witness  for  the  United  States,  un- 
der subpoena,  attended  court.  The  case 
was  continued,  and  the  witnesses  were 
verbally  instructed  to  attend  at  the 
next  term.  In  the  meantime  he  remov- 
ed his  residence  into  another  state,  but 
without  further  summons  attended 
court,  and  was  used  as  a  witness. 
iHeld,  that  he  was  entitled  to  mileage 
from  his  place  of  residence.  In  re  Wil- 
liams (D.  C.  1889)  37  Fed.  325. 

7.  Witness  attending  In  more  than 
one  case  or  In  duai  capacity.— General 
rule  adopted  giving  a  witness  summon- 
ed in  several  cases  fees  and  mileage 
for  but  one  case,  charged  equally 
among  all.  Parker  v.  Cartzler  (C.  O. 
1849)  Fed.  Cas.  No.  10,730. 

If  a  witness  be  summoned  in  several 
suits  brought  by  the  same  plaintiff 
fi  gainst  different  defendants,  he  is  enti- 
tled to  his  attendance  and  mileage  in 
each  case.  Parker  v.  Bigler  (C.  O. 
1857)  Fed.  Cas.  No.  10,726. 

If  a  witness  be  subpoenaed  in  two 
cases,  in  which  the  parties  are  differ- 
ent, and  testify  orally,  or  before  any 
officer  pursuant  to  law,  he  is  entitled 
to  the  witness  fees  for  his  travel  and 
attendance  in  each  case,  though  he  tes- 
tifies but  once  on  the  trial  of  the  cases 
together  by  consent,  and  there  is  no 
distinction  between  witness  fees  for  at- 
tendance "in  court"  and  those  "before 
any  officer  pursuant  to  law."  Archer 
V.  Hartford  Fire  Ins.  Co.  (C.  C.  1887) 
31  Fed.  660,  662. 

A  defendant  in  attendance  upon  court 
under  indictment,  under  recognizance, 
who  is  also  under  recognizance  as  wit- 
ness for  the  United  States  in  another 
case,  is  entitled  to  his  mileage  and  wit- 
ness fees  for  attendance  in  the  latter 
case.  In  re  Addis  (D.  C.  1886)  28 
Fed.  794. 

8.  — -  Attendance  fees.— A  witness 
attending  for  defendant,  if  sworn  and 
sent  before  the  grand  jury  by  the  gov- 
ernment, is  entitled'  to  be  paid  by  it 
for  his  attendance  on  the  trial.  Ex 
parte  Johnson  (C.  C.  1803)  Fed.  Cas. 
No.  7,367. 

A  person  attending  court,  in  obedi- 
ence to  process,  both  as  a  juror  and  a 
witness,  is  entitled  to  compensation  tqr 
each  service.  Edwards  v.  Bond  (C.  C. 
1851)  Fed.  Cas.  No.  4,294. 

In  the  absence  of  any  rule  of  court, 
or  special  order,  or  stipulation  of  par- 
ties, a  witness  is  entitled  to  his  fee  for 
each  day's  attendance  in  court  in  each 
suit  in  which  he  attends.  Wooster  v. 
Handy  (C.  C.  1885)  23  Fed.  49. 

Witnesses  will  not  be  deprived  of 
their  per  diem  fees  by  the  fact  that  they 
were  in  attendance  on  the  court  in  an- 
other case  between  different  parties, 
and  received  fees  therefor.     Young  y. 


Merchants'  Ins.  Co.  (O.  0.  1886)  29 
Fed.  273. 

A  witness  subpoenaed  in  a  personal 
injury  case  had  a  case  of  his  own 
against  the  same  defendant,  growing 
out  of  the  same  accident  and  set  for 
trial  the  same  day.  His  case  was  first 
reached,  and,  by  agreement,  the  other 
was  made  to  depend  on  its  result,  with- 
out a  separate  triaL  It  was  necessary 
for  him  to  be  present,  looking  after  his 
own  case,  and  as  a  material  witness 
therein.  Held,  that  his  fee  as  a  wit- 
ness in  the  other  case  should  not  Ue 
taxed  against  the  common  defendant. 
Simpkins  v.  Atchison,  T.  &  S.  F.  B. 
Co.   (C.  C.  1894)  61  Fed.  1000. 

Where  three  cases  were  tried  togeth- 
er, and  each  witness  who  testified  was 
sworn  in  each  case,  they  were  properly 
allowed  three  witness  fees.  L.  E.  Wa- 
terman Co.  V.  Lockwood  (C.  C.  1904) 
128  Fed.  174. 

Plaintiff  was  a  witness  in  a  case  un- 
der recognizance,  and  also  at  the  same 
time  a  grand  juror.  He  was  paid  his 
per  diem  as  such  juror.  Held,  that  he 
was  only  entitled  to  the  per  diem  of  a 
witness  from  the  time  he  was  discharg- 
ed as  grand  juror.  Ex  parte  Turner 
(D.  C.  1887)  32  Fed.  372. 

Where  two  libels  were  filed  against  a 
vessel  for  two  losses  occasioned  by  the 
same  disaster,  but  the  causes  were 
never  consolidated,  double  attendance 
should  be  allowed,  though  the  witness- 
es were  sworn  but  once,  and  their  tes- 
timony was  read  in  both  cases.  The 
Vernon   (D.  C.  1888)  36  Fed.  113. 

9.  IMIieaoe.— Witnesses,  will   not 

bo  deprived  of  their  mileage  by  the  fact 
that  they  were  in  attendance  on  the 
court  in  another  cause  between  differ- 
ent parties,  and  received  mileage 
therefor.  Young  v.  Merchants*  Ins.  Co. 
(C.  C.  1886)  29  Fed.  273.  Witnesses 
subpoenaed  to  testify  to  a  particular 
point  will  be  allowed  mileage  up  to  the 
admission  of  their  testimony,  although 
the  other  party  admits  at  the  trial  the 
point  to  be  proved  by  such  witnesses; 
and,  a  second  trial  being  had,  and  no 
stipulation  or  entry  made  on  record 
that  the  point  would  be  admitted  at 
such  second  trial,  such  witnesses  will 
be  allowed  mileage  for  attendance  at 
that  trial  also.    Id. 

If  a  witness  be  subpoenaed  in  two 
cases,  the  parties  being  different,  to  at- 
tend before  any  officer  pursuant  to  law, 
to  give  his  deposition,  and  does  so  at- 
tend, he  is  entitled  to  the  witness'  fees 
prescribed  by  this  section,  for  his  trav- 
el in  each  case.  The  fact  that  he  ac- 
tually testifies  but  once  on  the  trial  of 
the  cases  together  by  consent,  or  that 
his  tesitmony  is  but  once  written  out 
in  the  deposition,  to  be  used  by  agree- 
ment in  both  cases,  makes  no  differ- 
ence; nor  is  there  a  distinction  be- 
tween witness'  fees  for  attendance  "in 
court"  and  those  "before  any  officer 
pursuant  to  law."  Archer  v.  Hartford 
Fire  Ins.  Co.  (C.  0. 1887)  31  Fed.  660. 
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A  defendant  in  attendance  upon  court 
nnder  indictment,  under  recognizance, 
who  is  also  under  recognizance  as  wit- 
ness for  the  United  States  in  another 
case,  is  entitled  to  mileage  for  attend- 
ance in  the  latter  case.  In  re  Addis 
(D.  C.  1886)  28  Fed.  704. 

Where  two  libels  were  filed  against  a 
vessel  for  two  losses  occasioned  by  the 
same  disaster,  but  the  causes  were 
never  consolidated,  double  mileage 
should  be  allowed,  tibiough  the  witness- 
es were  sworn  but  once,  and  their  tes- 
timony was  read  in  both  cases.  The 
Vernon  (D.  C.  1888)  36  Fed.  118. 

10.  Witness  attending  taking  of  dep- 
ositions.—Fees  where  cause  is  remov- 
ed, see  S  1020,  ante. 

Where  the  prevailing  party,  in  an  ac- 
tion at  law  in  a  federal  court,  has  taken 
testimony  in  a  foreign  country  under  a 
dedimus  potestatem  pursuant  to  section 
1477,  post,  he  is  entitled  to  tax  as 
a  disbursement  the  fees  and  mileage  of 
the  witnesses  at  the  same  rate  as 
though  they  had  attended  upon  the 
trial.  Agius  v.  Perkins  Co.  (G.  O. 
1907)  151  Fed.  958. 

Where,  in  taking  depositions,  an  ad- 
journment for  so  long  a  time  as  to 
warrant  witnesses  in  returning  home 
between  appearances  is  had  by  the 
fault  of  the  unsuccessful  party,  the  ad- 
ditional traveling  expenses  will  be  tax- 
ed to  him.  Hake  v.  Brown  (O.  O. 
1891)  44  Fed.  734. 

11.  Relation  between  right  to  eom- 
pensatlon     and     distance     traveled^— 

Where  the  testimony  of  a  witness  re- 
siding in  another  state  or  country  is 
necessary,  his  fees  for  actual  travel 
and  attendance  from  his  place  of  resi-; 
dence  are  taxable.  Prouty  v.  Draper 
(C.  C.  1842)  Fed.  Cas.  No.  11,447; 
Whipple  V.  Cumberland  Cotton  Mfg. 
Co.  (C.  C.  1844)  Fed.  Cas.  No.  17.515. 
CONTRA,  Russell  v.  Ashley  (C.  C. 
1847)  Fed.  Cas.  No.  12,150;  DreskiU  v. 
Parish  (C.  0.  1851)  Fed.  Cas.  Nos. 
4,075,  4,076. 

Where  witnesses  come  from  without 
the  state  at  a  greater  distance  than  100 
miles,  they  are  entitled  to  per  diem 
fees.  Young  v.  Merchants'  Ins.  Co.  (C. 
C.  1886)  29  Fed.  273;  Burrow  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  (C.  C. 
1893)  54  Fed.  278;  Pinson  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (C.  C.  1893)  54  Fed. 
464;  In  re  WilUams  (D.  C.  1889)  37 
Fed.  325. 

12.  —  Attendance  without  sub- 
pcBna.— Witness  fees  in  the  federal 
courts  are  taxable  for  travel  not  ex- 
ceeding 100  miles,  unless  the  distance 
be  wholly  within  the  district,  though 
the  witness  attend  the  trial  voluntarily, 
at  the  request  of  one  of  the  parties. 
The  Syracuse  (C.  C.  1888)  36  Fed. 
830.  But  a  witness,  appearing  in  the 
federal  court  without  subpoena,  is  only 
entitled  to  mileage  to  the  extent  of  the 
scope  of  the  writ,  to  wit,  100  miles. 
Marks  v.  Merrill  Paper  Co.  (1913)  203 
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Fed.  16,  123  0.  C.  A.  380  (modifying 
decree  [C.  C.  1911]  188  Fed.  850); 
Eastman  v.  Sherry  (C.  C.  1889)  37 
Fed.  844,  846;  Wooster  v.  HiU  (C.  C. 
1891)  44  Fed.  819;  Griggsby  Const 
Co.  Y.  Louisiana  &  N.  W.  R.  Co.  (C. 
O.  1903)  123  Fed.  761.  See  U.  S.  v. 
Sanborn  (C.  C.  1886)  28  Fed.  299,  300, 
holding  that  the  travel  of  an  ord^ry 
witness,  who,  without  having  been  sum- 
moned, has  traveled  from  and  to  the 
place  of  his  residence,  more  than  100 
miles  off,  and  in  another  state  and  dis- 
trict should  be  taxed  for  the  whole  dis- 
tance between  his  residence  and  the 
place  of  trial.  And  Haines  v.  MclAugh- 
lin  (C.  C.  1886)  29  Fed.  70,  holding  that 
traveling  fees  of  witnesses  coming  vol- 
untarily upon  the  request  of  a  party, 
without  having  been  subpoenaed,  from 
another  district  more  than  100  miles 
from  the  place  of  trial,  and  beyond  the 
reach  of  a  subpoena,  cannot  be  taxed  as 
costs  against  the  losing  party. 

13.  —  Mileaged— A  party  is  entitled 
to  tax  mileage  for  the  attendance  of 
witnesses  only  to  the  extent  of  100 
miles,  when  the  witnesses  reside  more 
than  that  distance  from  the  place  of 
trial  of  the  cause,  and  out  of  the  juris- 
diction. Buffalo  Ins.  Co.  v.  Providence 
'&  Stonington  Steamship  Co.  (C.  C. 
1886)  29  Fed.  237;  The  Syracuse  (C. 
C.  1888)  36  Fed.  830;  Eastman  v. 
Sherry  (C.  C.  1889)  37  Fed.  844;  Bur- 
row v.  Kansas  aty.  Ft.  S.  &  M.  R.  Co. 
(O.  C.  1893)  54  Fed.  278;  Pinson  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  Id.  464; 
Sloss  Iron  &  Steel  Co.  v.  South  Car- 
olina &  G.  R.  Co.  (C.  C.  1896)  75  Fed. 
106;  Beckwith  v.  Easton  (D.  C.  1870) 
Fed.  Cas.  No.  1,212;  The  Leo  (D.  C. 
1872)  Fed.  Cas.  No.  8,252;  The  Ver- 
non (D.  C.  1888)  36  Fed.  113;  Street 
V.  The  Progresso  (D.  C.  1891)  48  Fed. 
239;  U.  S.  V.  Green  (D.  C.  1912)  196 
Fed.  255.  CONTRA,  Young  v.  Mer- 
chants' Ins.  Co.  (C.  C.  1886)  29  Fed. 
273;  In  re  Williams  (D.  C.  1889)  37 
Fed.  325. 

The  prevailing  party  In  a  dvil  action 
in  a  federal  court  is  entitled  to  tax  as 
a  part  of  his  costs  mileage  for  his  wit- 
nesses for  the  distance  necessarily 
traveled  by  them  from  any  point  to 
which  a  subpoena  would  run,  vis.: 
From  any  point  within  the  district,  and 
for  not  exceeding  100  miles  for  wit- 
nesses coming  from  without  the  dis- 
trict U.  S.  V.  Southern  Pac  Ck>.  (0.  0. 
1909)  172  Fed.  909. 

Mileage  is  taxable  for  a  witness  in  a 
federal  court  from  any  point  or  for  any 
distance  that  could  be  reached  by  a 
subpoena,  viz.  from  any  point  within  the 
district,  and  for  a  distance  of  1(X)  miles 
if  the  witness  comes  from  a  point  at  a 
greater  distance  and  without  the  dis- 
trict. Hanchett  v.  Humphrey  (C  C 
3899)  93  Fed.  895. 

Witnesses  residing  in  the  district, 
who  attend  court  in  obedience  to  a  sub- 
poena, are  entitled  to  mileage  fees  for 
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the  whole  distance  necessarily  traveled 
in  going  to  and  returning  from  the 
place  where  the  court  is  held,  though  it 
exceeds  100  miles.  Sims  v.  Schult  (O. 
G.  1889)  40  Fed.  143. 

In  the  taxation  of  costs  in  the  federal 
courts,  the  clerk  has  no  authority  to  al- 
low mileage  for  witnesses  living  at  a 
distance  greater  '  than  100  miles,  un- 
less the  court  shall,  for  good  cause 
shown,  otherwise  direct  Smith  v. 
Chicago  &  N.  W.  Ry.  Co.  (C.  C.  1889) 
38  Fed.  821. 

Travel  fees  allowed  for  witness  re- 
siding out  of  state,  more  than  100  miles 
from  place  of  trial,  attending  upon 
mere  request,  though  his  deposition  is 
on  file.  Anderson  v.  Moe  (C.  C.  1869) 
Fed.  Cas.  No.  359.  CONTRA,  Anony- 
mous (C.  C.  1863)  Fed.  Cas.  No.  432. 

14.  Witness  not  used.— Witness  fees 
are  taxable  for  necessary  and  proper 
attendance  in  court,  although  the  wit- 
nesses were  not  actually  called  and 
sworn  on  the  trial.  Clark  v.  American 
Dock  &  Improvement  Co.  (C.  C.  1886) 
25  Fed.  641.  Where  a  cause  was  on 
the  docket,  and  could  be  tried  at  a  term 
of  court  at  which  it  was  not  tried,  and, 
before  learning  that  the  trial  would 
not  take  place,  a  party  summoned  wit- 
nesses whom  he  was  not  able  to  notify 
that  the  trial  would  not  be  had,  such 
witnesses,  attending  court,  are  entitled 
to  their  mileage.  Young  v.  Merchants* 
Ins.  Co.  (C.  C.  1886)  29  Fed.  273. 

Where  persons  are  subpcenaed  as 
witnesses,  but  do  not  testify,  the  pre- 
sumption is  that  they  were  unneces- 
sarily brought  to  court,  and  their  fees 
are  not  taxable.  Simpkins  v.  Atchison, 
T.  &  S.  F.  R.  Co.  (C.  O.  1894)  61  Fed. 
999.  Persons  appearing,  but  not  tes- 
tifying before  a  master,  are  not  entitled 
to  fees,  where  the  master  states  that 
it  did  not  appear  for  what  purpose  they 
were  called.  Fargo  v.  South  Eastern 
R.  Co.  (C.  C.  1886)  28  Fed.  906,  907. 
No  per  diem  allowance  is  taxable  for 
the  attendance  of  witnesses  whose  tes- 
timony is  afterwards  abandoned  or  giv- 
en up  or  stricken  out  or  rejected  by  the 
master.  Troy  Iron  &  Nail  Factory  v. 
Erastus  Corning  (0.  C.  1869)  Fed. 
Cas.  No.  14,197. 

Fees  of  witnesses  subpoenaed  by  the 
government,  but  not  sworn  or  used,  are 
not'  chargeable  against  defendant,  in 
the  absence  of  equitable  reasons  there- 
for. U.  S.  V.  Miller  (D.  C.  1915)  223 
Fed.  183. 

15.  Number  of  wItnessaSd— A  party 
can  tax  for  attendance  of  only  three 
witnesses  to  one  fact  Exceptions. 
Bussard  v.  Catalino  (C.  C.  1823)  Fed. 
Cas.  No.  2,228. 

A  party  will  no  more  be  allowed  to 
multiply  costs  unnecessarily  by  the 
procurement  under  process  of  immate- 
rial witnesses,  or  material  ones  in 
numbers  largely  in  excess  of  the  rea- 
sonable requirements  of  the  case,  than 
without    process.    Burrow    v.    Eiansas 
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City,  Ft  S.  &  M.  R.  Co.  (C.  C.  1893) 
54  Fed.  278,  280. 

Where  the  successful  party  in  a  suit 
in  equity  has  taken  the  testimony  of  a 
largely  unnecessary  number  of  witness- 
es on  an  issue,  he  will  be  allowed  as 
costs  the  fees  and  cost  of  examination 
of  only  such  number  as  the  court  deems 
reasonable.  Kane  v.  Luckman  (C.  C. 
1904)  131  Fed.  609. 

16.  Compensation  In  case  of  adjourn- 
mentd— A  witness  is  entitled  to  his  fees 
taxed  during  the  whole  time  of  his 
actual  attendance  during  the  trial,  al- 
though the  examination  on  both  sides 
has  been  closed  or  the  trial  suspended 
by  illness  of  counsel.  Whipple  v.  Cum- 
berland Cotton  Mfg.  Co.  (C.  C.  1844) 
Fed.  Cas.  No.  17,51.5. 

Where  the  court  was  adjourned  over 
for  several  weeks,  and  a  continuance 
was  subsequently  granted  defendant,  on 
payment  of  costs,  on  grounds  which  did 
not  exist  at  the  opening  of  the  term, 
held,  that  fees  of  plaintiff's  witnesses 
for  attendance  at  both  the  actual  and 
adjourned  day  were  recoverable. 
Schott  V.  Benson  (C.  C.  1850)  Fed. 
Cas.  No.  12,479. 

Where  the  case  has  been  continued 
at  plaintiff's  request  and  at  his  costs, 
mileage  fees  to  be  paid  defendants'  wit- 
nesses, who  have  been  subpoenaed,  and 
have  come  more  than  100  miles,  will 
not  be  taxed  against  plaintiff  until  the 
trial  of  the  cause,  and  until  the  neces- 
sity of  the  witnesses'  personal  attend- 
ance, in  lieu  of  taking  their  depositions, 
may  be  determined.  Sims  v.  Schult  (C. 
C.  1889)  40  Fed.  143. 

Plaintiff  notified  defendant  that  their 
cause  would  be  tried  on  a  specified  day 
if  plaintiff  procured  a  certain  deposi- 
•  tion  in  time,  as  he  expected  to  do,  and 
defendant  prepared  for  trial  on  that 
day.  The  trial  was,  however,  delayed, 
by  plaintiff's  failure  to  receive  the  dep- 
osition in  time.  Defendant  succeeded 
at  the  trial.  Held,  that  he  should  be 
allowed  his  witness  fees  for  attendance 
during  the  time  that  the  trial  was  so 
delayed.  Hunter  v.  Russell  (C.  C. 
1894)  59  Fed.  964. 

A  witness  may  be  allowed  »ileage  for 
going  to  his  home  and  back,  not  ex- 
ceeding 100  miles,  during  an  adjourn- 
ment of  the  court,  where  it  is  less  than 
his  per  diem  fees  would  be  if  he  had 
remained  in  attendance.  U.  S.  v.  Ven- 
able  Const  Co.  (C.  C.  1904)  158  Fed. 
833,  834. 

Witnesses  are  entitled  to  attendance 
fees  for  adjourned  days,  or  to  travel 
fees  for  going  to  and  from  home  dur- 
ing adjournments.  In  re  Griff  en  (D.  C. 
1868)  Fed.  Cas.  No.  5,810. 

17.  Offlcers  of  court  and  government 
employes/— Sef^  notes  under  fS  1454, 
1455. 

IB.  Parties    in    Interest.— Where    the 

witnesses  who  appear  before  the  mas- 
ter for  the  purpose  of  furnishing  an 
account  are  officers  of  a  defiendant  cor- 
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poration  in  an  infringement  soit,  which 
has  been  ordered  to  render  the  account, 
they  are  not  entitled  to  per  diem  fees. 
American  Diamond  Drill  Co.  v.  Sulli- 
van Machine  Co.  (C.  C.  1885)  32  Fed. 
552.  writ  of  error  dismiaaed  (1888)  9 
Sup.  Ct  794,  131  U.  S.  428.  33  li.  Ed. 
217.  A  par^  called  and  examined  as 
a  witness  on  his  own  behalf  is  not  en- 
titled to  fees  for  travel  or  attendance. 
Nichols  V.  Brunswick  (C.  C.  1867)  Fed. 
Cas.  No.  10.239;  Warren  v.  Weaver 
(C.  C.  1874)  Fed.  Cas.  No.  17,203; 
Boundtree  v.  Rembert  (C.  C.  1896) 
71  Fed.  255;  The  Elizabeth  and  Helen 
(D.  C.  1870)  Fed.  Cas.  No.  4,354; 
Street  v.  The  Progresso  (D.  C.  1891) 
48  Fed.  239.  But  see  Whipple  v.  Cum- 
berland Cotton  Mfg.  Co.  (C.  C.  1844) 
Fed.  Cas.  No.  17.515. 

Where  a  member  of  an  unincorporat- 
ed pilots*  association  appeared  on  be- 
half of  himself  and  the  other  members 
as  claimant  of  a  vessel  owned  by  the 
association  when  libeled  in  admiralty, 
and  defended  the  suit,  other  members 
of  the  association,  who  appeared  as 
witnesses,  being  each  an  owner  of  an 
undivided  interest  in  the  vessel,  were 
parties  in  interest  in  the  suit  and  not 
entitled  to  witness  fees  or  mileage. 
The  Philadelphia  (D.  C.  1908)  163 
Fed.  438. 

A  bankrupt  summoned  by  a  creditor 
to  appear  as  a  witness  is  not  entitled 
to  witness  fees.  In  re  McNair  (D.  C. 
1868)  Fed.  Cas.  No.  8.907.  Nor  is  a 
creditor  who  has  proved  his  claim  and 
appears  for  examination  under  order  of 
the  bankruptcy  court.  In  re  Kyler 
(D.  C.  1868)  Fed.  Cas.  No.  7,956;  In 
re  Paddock  (D.  C  1871)  Fed.  Cas.  No. 
10,658.  But  the  wife  of  a  bankrupt, 
attending  under  an  order,  and  being 
examined  as  a  witness,  is  entitled  to 
witness  and  travel  fees,  calculated  ac- 
cording to  this  section.  In  re  Qriffen 
(D.  C.  1868)  Fed.  Cas.  No.  5,810. 

Allowance  of  witness  fees  to  master 
and  crew  who  were  libelants  in  a  col- 
lision suit  approved.  The  Teaser 
(1915)  223  Fed.  13,  138  C.  C.  A.  427. 

Members  of  a  partnership,  summon- 
ed as  trustee,  who  answer  severally 
and  are  discharged,  are  entitled  to  sev- 
eral costs  of  travel  and  attendance. 
Perry  Mfg.  Co.  v.  Brown  (C.  C.  1847) 
Fed.  Cas.  No.  11,014. 

A  witness  fee  to  a  party  to  the  ac- 
tion is  taxable  in  the  federal  court  as 
costs,  provided  the  party  causes  it  to 
appear  by  his  affidavit,  annexed  to  his 
bill  of  costs,  that  bts  attendance  was 
solely  for  the  purpose  of  giving  his. 
evidence  in  the  action,  and  not  to  assist 
in  its  management.  Although  these 
facts  do  not  appear  by  the  affidavit  In 
a  cause,  y^,  where  the  omission  is 
not  excepted  to,  the  fee  will  be  allowed 
as  already  taxed,  upon  the  party  ffling 
an  affidavit  stating  the  facts.  Tuck  v. 
Olds  (C.  C.  1888)  29  Fed.  883. 

19.  Export  witnesses.— The  compen- 
sation of  experts  called  by  a  party  in 
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his  own  behalf  cannot  be  taxed  against 
the  losing  party,  either  as  costs  or  ex- 
tra allowancea.  The  William  Bran- 
foot  V.  Hanulton  (1892)  52  Fed.  390, 
3  C.  C.  A.  155,  sfBrming  decree  (D.  0. 
1892)  48  Fed.  914. 

EiXtra  compensation  to  expert  wit- 
nesses above  the  statutory  fee  ctnnot 
be  taxed  as  coats  against  a  losing  party 
In  a  court  of  bankruptcy.  In  re  Caro- 
lina Cooperage  Co.  (D.  C.  1899)  96 
Fed.  604,  605. 

The  government  cannot  acquire  the 
services,  skill,  or  knowledge  of  an  ex- 
pert without  Ida  oonacnt  and  without 
just  compensation.  In  re  Smith  (1889) 
24  Ct  CI.  209. 

20.  Advmeee    payneet    or    teeilerri— 

Witnesses  do  not  lose  their  right  to 
per  diem  fees  and  mileage  by  not  in- 
aiating  upon  prepayment,  and  the  par- 
ty summoning  them,  being  bound  to 
pay  such  fees,  may  tax  them  in  his 
costs.  Young  V.  Merchants'  Ins.  Co. 
(C.  C.  1886)  29  Fed.  273. 

A  witness  who  haa  been  served  with 
a  subpoena  and  received  money  for 
traveling  expenses  cannot  refuse  to 
obey  such  subpcsna  because  the  prop- 
er amount  of  mileage  has  not  been 
paid.  •  Norris  v.  Hassler  (C.  C.  1885) 
23  Fed.  581.  Witnesses,  if  they  have 
the  means,  are  obliged  to  obey  the 
process  of  the  court  and  attend,  wheth- 
er their  fees  are  advanced  or  not;  and 
a  witness  who  can  pay  his  expenses  and 
refuses  to  attend  because  the  money 
is  not  tendered  him  may  be  punished 
for  contempt.    Id. 

The  fees  of  a  witness  must  be  paid 
or  tendered  at  the  time  of  the  servict 
of  the  summons  or  subpoena.  General 
Order  No.  29.  In  re  Griffen  (D.  C. 
1867)  Fed.  Cas.  No.  5,810. 

A  failure  to  tender  travel  fees  to  a 
witness  subp<enaed  by  the  government 
will  not  excuse  his  failure  to  appear,  if 
he  has  means  to  travel.  U.  S.  v.  Dar- 
ling (D.  C.  1869)  Fed.  Caa.  No.  15,- 
010. 

21.  Imprisoned  witness^— A  witness 
who,  for  want  of  surety  to  appear  and 
testify,  has  been  imprisoned,  is  en- 
titled to  the  daily  compensation  for 
the  time  of  imprisonment  Higgin- 
son's  Case  (C.  C.  1802)  Fed.  <>s.  No. 
6,471. 

22.  Expenses  of  obtaining  testimony. 
— ^A  court  of  chancery  may  include  in 
its  decree  expenses  incurred  in  ob- 
taining necessary  testimony  other  than 
such  items  as  are  mentioned  in  the  fee 
bill  of  1853.  Spaulding  v.  Tucker  (C. 
C.  1871)  Fed.  Cas.  No.  13,221. 

Cited    without    deflnite    application, 

Todd  V.  U.  S.  (1895)  15  Sup.  Ct  889, 
891,  158  U.  S.  278,  39  L.  Ed.  982; 
U.  S.  V.  HiU  (C.  C.  1885)  25  Fed.  375. 
377  (affirmed  [1887]  7  Sup.  Ct  510, 
120  U.  S.  169,  30  L.  Ed.  627) ;  In  re 
Waller  (D.  C.  1892)  49  Fed.  271,  272; 
Davis  V.  Smith  (D.  C.  1912)  199  Fed. 
53a 
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§  1453.  (Act  May  27, 1908,  c.  200,  §  1.)  Fees  and  mileage  of  jurors 
and  witnesses  in  certain  states  and  territories. 
Jurors  and  witnesses  in  the  United  States  courts  in  the  States  of 
Wyoming,  Montana,  Washington,  Oregon,  California,  Nevada,  Ida- 
ho,  Colorado,  and  Utah,  and  in  the  Territories  of  New  Mexico  and 
Arizona  shall  be  entitled  to  receive  for  actual  attendance  at  any  court 
or  courts  and  for  the  time  necessarily  occupied  in  going  to  and  re- 
turning from  the  same,  three  dollars  a  day,  and  fifteen  cents  for  each 
mile  necessarily  traveled  over  any  stage  line,  or  by  private  convey- 
ance, and  five  cents  for  each  mile  by  any  railway  or  steamship  in  go- 
ing to  and  returning  from  said  courts :  Provided,  That  no  construc- 
tive or  double  mileage  fees  shall  be  allowed  by  reason  of  any  person 
being  surpmoned  as  both  a  witness  and  juror,  or  as  a  witness  in  two 
or  more  cases  pending  in  the  same  court  and  triable  at  the  same  term 
thereof.    (35  Stat.  377.) 

ThiB  was  a  provision  of  the  sundry  civil  appropriation  act  for  the  fiscal 
year  1909,  cited  above.  It  superseded  similar  provisions,  relating  to  mileage 
of  jurors  and  witnesses  in  the  states  and  territories  mentioned,  of  Act  June  16, 
1880,  c.  247,  21  Stat.  290,  and  Act  Aug.  3,  1892,  c.  361,  27  Stat  347. 

§  1454.  (R.  S.  §  849.)     No  officer  of  court  to  have  witness  fees. 

No  officer  of  the  United  States  courts,  in  any  State  or  Territory, 
or  in  the  District  of  Columbia,  ||iall  be  entitled  to  witness  fees  for 
attending  before  any  court  or  commissioner  where  he  is  officiating. 

Act  Aug.  16,  1856,  c.  124,  §  8,  11  Sut  50.  Act  July  21,  1852,  c.  66,  §  1, 
10  Stat.  22. 

The  appropriations  in  recent  legislative,  executive,  and  judicial  appropria- 
tion acts  for  salaries  and  expenses  of  collectors  of  internal  revenue,  deputy 
collectors,  and  other  officers  and  employ^,  are  accompanied  by  a  proviso  that 
no  part  of  the  amount  be  used  in  defraying  the  expenses  of  any  officer  desig- 
nated therein,  subpoenaed  to  attend  any  trial  before  a  United  States  court  or 
preliminary  examination  before  a  United  States  commissioner,  but  that  such 
expenses  shall  be  paid  from  the  appropriation  for  fees  of  witnesses.  The  pro- 
vision for  the  fiscal  year  1917  was  by  Act  May  10, 1916.  c.  117,  §  1,  39  Stat. 

Notes  af  Deoiaiona 

Oflloers  of  oourtw— The  clerks  employ.  government  in  a  case  tried  in  the  court 

ed  by  the  marshal  in  his  office,  keeping  in  which  he  is  officiating.     But,  unless 

his  accounts,  are  not  officers  of  court,  he  be  actually  engaged  in  waiting  upon 

and  are  entitled  to  fees  and  mileage  if  the  court,  he  is  entitled  to  per  diem 

used  as  witnesses  for  the  goyernment  and  mileage  if  he  be  summoned  as  a 

Ex  parte  Burdell  (D.  C.  1887)  32  Fed.  witness  for  the  government    Ex  parte 

681.  Burdell  (D.  O.  1887)  32  Fed.  681. 

Section    1452,    ante,    is    qualified   by  A  deputy  marshal  is  not  entitled  to 

this    section    and    section    1455,    post,  charge  for  mileage  for  himself  as  a  wit- 

with  the  respect  to  officers  of  the  court  ness.      Wintermute    v.    Smith    (C.    C. 

and    with    the    respect   to    clerks    and  1858)  Fed.  Cas.  No.  17,897. 

other    officers    of    the    United    States,  See  In  re  Addis  (D.  C.  1886)  28  Fed. 

and  these  get  no  per  diem  or  mileage  794,  and  note  under  §  1454,  ante, 
lis  witnesses  when  called  by  the  goyem- 

ment,  but  no  others  are  excepted.    In  Cited    without    definite    application, 

re  Addis  (D.  C.  1886)  28  Fed.  794.  Sanborn  v.  U.   S.   (1890)   10  Sup.  Ct. 

A  deputy  clerk  is  an  officer  of  court,  812,  816,  135  U.  S.  271,  34  L.  Ed.  112; 

and  is   not   entitled   to  per  diem  and  Bollin  v.  Blythe  (C.  C.  1891)  46  Fed, 

mileage  when  used  as  a  witness  for  the  181,  182. 

§  1455.  (R.  S.  §  850.)     Expenses  of  clerks,  etc.,  of  United  States 
sent  away  as  witnesses,  paid. 

When  any  clerk  or  other  officer  of  the  United  States  is  sent  away 
from  his  place  of  business  as  a  witness  for  the  Government,  his 
necessary  expenses,  stated  in  items  and  sworn  to,  in  going,  return- 
ing, and  attendance  on  the  court,  shall  be  audited  and  paid;  but 
no  mileage  or  other  compensation  in  addition  to  his  salary,  shall 
in  any  case  be  allowed. 

Act  Feb.  26,  1853,  c.  80,  «  8,  10  Stat.  167,  168. 

Appropriations  for  fees  and  expenses  of  witnesses,  as  proyided  by  this  sec- 
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tion,  are  made  by  the  annual  sundry  dvil  appropriation  acts.    The  proyiaion 
for  the  fiscal  year  1917  was  by  Act  July  1,  1916,  c  209,  S  1>  39  Sut 


Notes  of 
Government  employ^Sw— A  person  em- 
ployed by  a  postmaster,  who  receives  a 
fixed  salary,  without  any  allowance  for 
clerk  hire,  is  not  a  "clerk  or  officer  of 
the  United  States,"  within  this  section. 
In  re  Waller  (D.  O.  1892)  49  Fed.  271, 
272. 

This  section  applies  to  officers  in  the 
military  service,  and  when  the  United 
States  recovers  a  judgment  it  is  en- 
titled to  have  included  therein  as  costs 
the  necessary  expenses  of  such  witness- 
es in  lieu  of  mileage  and  per  diem,  and 
it  is  immaterial  whether  the  distance 
traveled  was  more  or  less  than  100 
miles,  U.  S.  v.  National  Surety  Ck). 
(D.  C.  1909)  168  Fed.  314. 

Expenses  necessarily  incurred  by  an 
officer  of  the  army  as  a  witness  for  the 
government  in  judicial  proceedings  be- 
fore the  civil  authorities  are  allowable 
under  this  section,  and  payable  from  the 
judiciary  fund.  (1878)  16  Op.  Atty. 
Gen.  486. 

"Necessary  expenses"  and  limitatlen 
on  compensation  taxable.— The  neces- 
sary expenses  of  a  government  clerk 
sent  away  from  his  place  of  business  as 
a  witness  for  the  government  will  be 
paid,  but  nothing  can  be  taxed  in  the 
bill  of  costs  for  his  travel  or  attend- 
ance. U.  S.  V.  Sanborn  (C.  C.  1886) 
28  Fed.  299,  304. 

The  United  States  as  the  prevailing 
party  is  entitled  to  tax  as  costs  the 
necessary  expenses  of  a  salaried  em- 
ployee taken  away  from  his  place  of 
business  to  attend  as  a  witness  for  the 
government,  regardless  of  the  distance 
traveled  by  him.  U.  S.  v.  Southern 
Pac.  Co.  (C.  C.  1909)  172  Fed.  909, 
912. 

A  marshal's  clerk,  receiving  a  salary, 
subpoenaed  as  a  witness,  is  entitled  to 
his  necessary  expenses,  bat  not  to 
"mileage  or  other  compensation  in  ad- 
dition to  his  salary."  Duval  v.  U.  S. 
(1888)  23  Ct  CI.  102. 

The  prohibition  in  this  section  against 
the  allowance  of  mileage  applies  as  well 
to  military  as  to  civil  officers  who  may 
be  sent  away  on  such  service.  (1876) 
15  Op.  Atty.  Gen.  486. 

Army  officers  and  soldiers,  where  they 
are  sent  away  to  attend  as  witnesses 
for  the  government  in  any  of  the  United 
States  courts,  are  entitled,  under  this 
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section,  to  receive  their  necessary  ex- 
penses in  going,  returning,  and  attend- 
ance on  the  court,  which  must  be  stat- 
ed in  items  and  sworn  to.  They  are 
not,  in  such  case,  entitled  to  mileage 
or  witness  fees.  (1878)  16  Op.  Atty. 
Gen.  113. 

Government  employ^  are  not  entitled 
to  witness  fees,  when  subpoenaed  to  tes- 
tify in  behalf  of  the  United  States,  but 
are  entitled  to  their  expenses.  When 
subpoenaed  by  a  private  party,  they 
may  demand  and  accept  witness  fees. 
(1895)  21  Op.  Atty.  Gen.  263. 

Distance  traveled.  — The  United 
States,  when  the  prevailing  party  in  a 
suit  in  a  federal  court,  is  entitled  to  tax 
as  costs  the  necessary  expenses  of  a  sal- 
aried employ^  taken  away  from  his 
place  of  business  to  attend  as  a  wit- 
ness for  the  government,  regardless  of 
the  distance  traveled  by  him.    U.  S.  y. 

Southern  Pac   Co.   (C«  C.  1909)   172 

^Fed.  909. 

Sworn  etatementd— A  marshal  is  en- 
titled to  witness  fees  paid  by  him  to 
officers  of  the  United  States  by  order 
of  the  court,  the  payment  of  which  has 
been  ordered  by  the  court,  under  B.  S. 
I  846,  ante,  ^  1416,  and  for  which  no 
itemized  account  was  presented  or  au- 
dited by  such  officers,  notwithstanding 
the  provisions  of  this  section  requiring 
them  to  furnish  a  sworn  itemized  ac- 
count of  such  fees.  U.  S.  v.  Hlllyer 
(1893)  58  Fed.  678,  7  C.  C.  A.  428, 

"Andited  and  paid."— The  provision 
that  the  expenses  are  to  be  "audited 
and  paid"  means  that  the  claim  is  to 
be  audited  by  the  executive  department 
or  officers,  and  not  by  the  court  U. 
S,  V.  Sanborn  (C.  C.  1886)  28  Fed.  299, 
305. 

The  necessary  expenses  incurred  by 
soldiers  as  witnesses  for  the  govern- 
ment, allowable  under  this  section,  may 
be  paid  by  marshals  upon  proper  proof 
thereof.     (1878)  16  Op.  Atty.  Gen,  147. 

Cited    without    definite    application, 

U.  S.  V.  Mason  (1910)  31  Sup.  Ct,  28, 
218  U.  S.  617.  54  L.  Ed.  1133;  U.  S. 
v.  HiU  (C.  C.  1885)  25  Fed.  375,  377 
(affirmed  [1887]  7  Sup.  Ct.  510,  120  U. 
S.  169,  80  L.  Ed.  627) ;  Bollin  v.  Blythe 
(C.  C.  1891)  46  Fed.  181, 182. 


§  1456.  (R.  S.  §  851.)     Seamen  sent  home  as  witnesses. 

There  shall  be  paid  to  each  seaman  or  other  person  who  is  sent 
to  the  United  States  from  any  foreign  port,  station,  sea,  or  ocean, 
by  any  United  States  minister,  charge  d'affaires,  consul,  captain,  or 
commander,  to  give  testimony  in  any  criminal  case  depending  in  any 
court  of  the  United  States,  such  compensation,  exclusive  of  subsist- 
ence and  transportation  as  such  court  may  adjudge  to  be  proper, 
not  exceeding  one  dollar  for  each  day  necessarily  employed  in  such 
voyage,  and  in  arriving  at  the  place  of  examination  or  trial.  In 
fixing  such  compensation,  the  court  shall  take  into  consideration  the 
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condition  of  said  seaman  or  witness,  and  whether  his  voyage  has 
been  broken  up,  to  his  injury,  by  his  being  sent  to  the  United  States. 

When  such  seaman  or  person  is  transported  in  an  armed  vessel 
of  the  United  States  no  charge  for  subsistence  or  transportation  shall 
be  allowed.  When  he  is  transported  in  any  other  vessel,  the  compen- 
sation for  his  transportation  and  subsistence,  not  exceeding  in  any 
case  fifty  cents  a  day,  may  be  fixed  by  the  court,  and  shall  be  paid 
to  the  captain  of  said  vessel  accordingly. 
Act  Feb.  26, 1853,  c.  80,  §  3,  10  Stat  168. 

Cited  withoHt  definite  application,  377  (affirmed  [1887]  7  Sup.  Gt  610, 
Sanborn  ▼.  U.  S.  (1890)  10  Sup.  Ot  120  U.  S.  169,  80  L.  Ed.  627) ;  BoUin 
812,  817,  185  U.  S.  271,  34  L.  Ed.  112;  v.  Blythe  (C.  C.  1891)  46  Fed.  181, 182. 
U.  S.  V.  Hill  (0.  C,  1885)  25  Fed.  375, 

JURORS*  FEES 

§  1457.  (R.  S.  §  852.)     Fees  of  grand  and  petit  jurors. 

For  actual  attendance  at  any  court  or  courts,  and  for  the  time 
necessarily  occupied  in  going  to  and  returning  from  the  same,  three 
dollars  a  day  during  such  attendance. 

For  the  distance  necessarily  traveled  from  their  residence  in  go- 
ing to  and  returning  from  said  court  by  the  shortest  practicable 
route,  five  cents  a  mile. 

Act  July  15,  1870,  c.  298,  §  1,  16  Stat.  363. 

The  per  diem  compeneation  of  jurors  fixed  by  this  section  was  changed  to 
two  dollars  by  a  provision  of  Act  June  30,  1879,  c.  52,  §  2,  21  Stat.  43,  but 
was  again  made  three  dollars  by  Act  June  21,  1902,  c.  1138,  post,  §  1458. 

Provisions  for  fees  of  jurors  and  for  mileage  at  a  greater  rate  in  certain 
states  and  territories  were  made  by  Act  May  27,  1908,  c.  200,  |  1,  ante,  § 
1453. 

Provisions  for  payment  of  fees  of  jurors  in  cases  where  the  United  States 
is  a  party,  were  made  by  R.  S.  |  855,  post,  |  1461. 

Annual  appropriations  for  fees  of  jurors,  for  meals  and  lodgings  of  jurors 
and  of  bailiffs  in  attendance  upon  them,  and  for  compensation  of  jury  commis- 
sioners, are  made  by  the  sundry  civil  appropriation  acts.  The  provisions  for 
the  fiscal  year  1917  were  by  Act  July  1,  1916,  c.  209,  f  1,  89  Stat. 

Notes  of  BeoislonB 

Jury  per  diem  fees  and  mileage.— If  the  United  States  on  the  first  day  of  the 

the  verdict  be  below  the  jurisdiction  of  term,   and    were   discharged   until   the 

the  court,  the  jurors  are  not  entitled  13th  day  thereafter,  on  wnich  day  they 

to  their  fees.    Skinner  v.  McCaffrey  (0.  again   attended   and   were   finally   dis- 

C.  1819)  Fed.  Cas.  No.  12,924.  charged,  they  were  entitled  to  mileage 

Jurors  living  at  a  distance,  and  not  for  two  round  trips  or  four  single  trips 

receiving  mileage  at  adjournment,  are  between  their  residences  and  the  place 

entitled  to  a  per  diem  for  those  days  of  holding  court     In  re  Grand  Jurors' 

during  which  the  jury  stands  adjourned.  Mileage  (D.  C.  1903)  120  Fed.  307. 

as  well  as  for  those  to  which  it  stands  The  legal  fiction  that  a  term  of  court 

adjourned  and  on  which  the  jurors  ap-  ig  but  one  day  cannot  affect  construe- 

pear  and  answer  to  their  names.    Par-  tion  of  this  section.    Id. 
ker  V.  Kempton  (C.  0.  1849)  Fed.  Cas. 

No.  10,741.  Cited    without    definite    applieatloe, 

Where  grand  jurors  in  obedience  to  Bollin  v.  Blythe  (C.  C.  1891)  46  Fed. 

process  attended  the  district  court  of  181,  182. 

§  1458.  (Act  June  21,  1902,  c.  1138.)  Per  diem  compensation  of 
grand  and  petit  jurors. 
On  and  after  the  passage  of  this  Act  the  per  diem  pay  of  each 
juror,  grand  or  petit,  in  any  court  of  the  United  States,  shall  be 
three  dollars  a  day  instead  of  two  dollars  a  day  as  now  provided 
by  law.    (32  Stat.  396.) 

The  provision  referred  to  in  this  act  as  fixing  the  per  diem  pay  of  jurors 
at  two  dollars  was  Act  June  30,  1879,  c.  52,  §  2,  21  Stat.  43. 

PRINTERS'  FEES 

§  1459.  (R.  S.  §  853.)     Printers'  fees. 

For  publishing  any  notice,  or  order,  required  by  law,  or  the  law- 
ful order  of  any  court,  Department,  Bureau,  or  other  person,  in  any 
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newspaper,  except  as  mentioned  in  sections  thirty-eight  hundred  and 
twenty-three,  thirty-eight  hundred  and  twenty-four,  and  thirty-eight 
hundred  and  twenty-five.  Title,  **Public  Printing,  Advertisements,  and 
Public  Documents,"  forty  cents  per  folio  for  the  first  insertion,  and 
twenty  cents  per  folio  for  each  subsequent  insertion.  The  compensa- 
tion herein  provided  shall  include  the  furnishing  of  lawful  evidence, 
under  oath,  of  publication,  to  be  made  and  furnished  by  the  printer 
or  publisher  making  such  publication. 

Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat.  168. 

R.  S.  fin  3823,  8824,  3825,  referred  to  in  this  section,  proYided  for  the  se- 
lection in  certain  states  of  newspapers,  in  which  sboald  be  published  treaties 
and  laws  of  the  United  States  and  advertisements  ordered  for  publication  hy 
any  United  States  court  or  judge  thereof,  or  by  any  officer  of  said  courts,  or 
any  executive  officer  of  the  United  States^  and  also  provided  for  fixing  the  rate 
of  compensation  for  such  publication.  Their  provisions  were,  to  a  great  ex- 
tent, superseded  or  rendered  inoperative  by  subsequent  statutes.  See  notes 
to  those  sections. 

Subsequent  provisions  as  to  the  rate  of  payment  for  all  forms  of 'adver- 
tising required  by  law  for  the  several  departments  of  the  government  were 
made  by  Act  June  20,  1878,  c.  359,  §  1,  post,  §  7185. 

Not«8  of  BeoisioiM 


Operation  of  8tatute.F-The  provision 
relative  to  price  for  publishing  any 
statute,  notice,  or  order  required  by 
law  or  by  the  lawful  order  of  any  court, 
department,  bureau,  or  other  person  in 
any  newspaper,  applies  only  to  such  a 
publication  in  the  case  of  judicial  pro- 
ceedings, and  not  to  the  publication  of 
laws  and  treaties  by  the  Secretary  of 
State.    (1854)  6  Op.  Atty.  Gen.  602. 

This  section  and  section  854,  R.  S., 
post,  §  1460  (though  modified  by  a  pro- 
viso in  Act  March  3,  1875,  c  128,  with 
respect  to  the  advertisement  of  certain 
mail  lettings),  are  still  in  force,  with- 
out modification,  with  respect  to  ad- 
vertising of  the  Treasury  Department. 
(1877)  15  Op.  Atty.  Gen.  282,  reaf- 
firming (1876)  15  Op.  Atty.  Gen.  594. 

The  joint  effect  of  sections  853  and 
3826  R.  S.  (this  section  and  section 
7182,  post),  as  regards  government  ad- 
vertisements in  newspapers  published 
in  the  District  of  Columbia,  was  to  al- 
low the  compensation  fixed  by  section 
853,  unless  (under  section  3826)  that 
be  more  than  is  paid  by  private  individ- 
uals for  like  services.  But  Act  1875, 
c.  128,  I  1,  repeals  section  3826  for 
every  purpose  connected  with  claims 
for  such  services.  (1876)  15  Op.  Atty. 
Gen.  594. 

Opinions  of  August  14,  1876,  and 
May  21,  1877  (15  Op.  Atty.  Gen.  282, 


594),  upon  the  scope  and  effect  of  this 
section  and  section  854,  R.  S.  (section 
1460,  post),  in  regard  to  departmental 
advertising,  reconsidered  and  reaffirm- 
ed.    (1877)  15  Op.  Atty.  Gen.  633. 

Section  853,  R.  S.,  is  superseded  by 
Act  June  20,  1878  (20  Stat.  216),  as 
regards  the  payment  for  advertisements 
by  the  several  departments  of  the  gov- 
ernment. (1876)  19  Op.  Atty.  Gen. 
159. 

Printing  expense  not  expressly  pro- 
vided for.— The  expense  of  printing 
briefs  is  neither  by  statute  nor  by  rule 
in  the  third  circuit  made  a  part  of  the 
taxable  costs.  Luxfer  Prism  Patents 
Co.  r.  Elkins  (C.  O.  1900)  99  Fed. 
29,  30. 

The  ultimate  power  to  impose  costs 
must  be  found  in  the  statutes,  and  un- 
der the  general  power  granted  by  con- 
gress to  federal  courts  in  respect  to 
costs,  those  courts  may  provide  by  rule 
for  the  taxation  as  costs  of  the  expense 
of  printing  the  evidence  in  equity  cases. 
Tesla  Electric  Co.  v.  Scott  (C.  C.  1900) 
101  Fed.  524. 

See  (1877)  15  Op.  Atty.  Gten.  282; 
note  under  f  1459,   ante. 

Cited  without  definite  application, 
U  S.  V.  Hill  (C.  C.  1885)  25  Fed.  875, 
877  (affirmed  [1887]  7  Sup.  Ct  510, 120 
U.  S.  169,  30  L.  Ed.  627). 


§  1460.    (R.  S.  §  854.)    Meaning  of  folio. 

The  term  folio,  in  this  chapter,  shall  mean  one  hundred  words, 
counting  each  figure  as  a  word.  When  there  are  over  fifty  and  under 
one  hundred  words,  they  shall  be  counted  as  one  folio;  but  a  less 
number  than  fifty  words  shall  not  be  counted,  except  when  the  whole 
statute,  notice,  or  order  contains  less  than  fifty  words. 
Act  Feb.  26,  1853,  c.  80,  |  3,  10  Stat.  168. 
Notea  af  Deeiaiona 


Printing  feea  eompnted  by  the  follOd— 

In  determining  the  number  of  folios  in 
a  final  record  each  separate  and  distinct 
order,  notice,  or  other  paper  la  to  be 
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counted  separately,  according  to  the 
rule  prescribed  in  this  section,  and  the 
aggregate  of  the  folios  so  fonnd  is  the 
number  of  folios  in  the  record.    Erwin 
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V.  U.  S.  (D.  O.  1889)  87  Fed.  470,  492, 
2  L.  R.  A.  229. 

A  commissioner  is  entitled  to  fees  by 
the  folio  for  drawing  orders,  to  the 
full  number  of  folios  employed,  in  the 
absence  of  proof  that  these  papers  were 
unnecessarily  prolix.  Hirschbeck  v.  U. 
S.  (D.  C.  1894)  63  Fed.  949. 

Where  the  journal  entries  in  criminal 
cases  are  made  up  in  pursuance  of  an 
order  of  court  requiring  the  proceedings 
to  be  entered,  not  in  the  form  of  a 
mere  recital,  but  each  order,  motion, 
and  proceeding  in  a  paragraph  separate 
from  others  under  the  same  caption, 
the  clerk  is  entitled  to  charge  15  cents 
for  each  of  said  separate  orders,  mo- 
tions, etc.,  although  they  may  relate  to 
the  same  case,  and  be  entered  under 
the  same  caption.  Marsh  v.  U.  S.  (D. 
O.  1898)  88  Fed.  879. 

In  an  action  by  the  clerk  of  a  cir- 
cuit and  district  court  against  the  Unit- 
ed States  to  recover  fees  charged  for 
record  entries  made  in  criminal  cases, 
which  have  been  disallowed  by  the 
treasury    department,    the   clerk's    ac- 


counts, which  were  presented  to  and 
approved  by  the  court,  are  prima  facie 
evidence  of  the  correctness  of  the  items 
therein  contained,  and  the  plaintiff  is 
not  required  to  prove  that  each  separate 
entry  for  which  a  charge  is  made  there- 
in, which  purports  to  relate  to  a  sep- 
arate and  distinct  transaction,  does  in 
fact  relate  to  such  a  transaction,  so  as 
to  entitle  him  to  charge  for  the  same 
as  a  folio,  under  this  section,  and  es- 
pecially where  the  statements  of  disal- 
lowances by  the  auditor  do  not  disclose 
what  particular  items  are  objected  to, 
nor  any  principle  upon  which  the  disal- 
lowances were  made.  Marsh  v.  U.  S. 
(D.  C.  1901)  109  Fed.  236. 

Cited  without  defliiite  application, 
U.  S.  V.  Fitch  (1895)  70  Fed.  578,  17 
C.  C.  A.  233;  U.  S.  v.  Hill  (C.  C. 
1885)  25  Fed.  375,  377  (affirmed  [1887] 
7  Sup.  Ct  610,  120  U.  S.  169,  30  L. 
Ed.  627);  Strong  v.  U.  S.  (D.  O.  1888) 
34  Fed.  17,  22;  McGourin  v.  U.  S. 
<D.  C.  1900)  102  Fed.  553.  564  (modi- 
fied 11901]  106  Fed.  288,  45  C.  O.  A. 
291);   (1877)  15  Op.  Atty.  Gen.  633. 


FEES,  HOW  PAID  AND  RECOVERED 

§  1461.  (R.  S.  §  855.)  Jurors  and  witnesses,  when  paid  by  marshal. 
In  cases  where  the  United  States  are  parties,  the  marshal  shall, 
on  the  order  of  the  court,  to  be  entered  on  its  minutes,  pay  to  the 
jurors  and  witnesses  all  fees  to  which  they  appear  by  such  order  to 
be  entitled,  which  sum  shall  be  allowed  him  at  the  Treasury  in  his 
accounts. 

Act  Feb.  26,  1853,  c.  80,  t  3,  10  Stat.  168. 

lfot«B  af  Becisiona 

Fees  paid  by  marslial^-With  tlie  sin-  may  be  paid  either  directly  from  the 
gle  exception  of  fees  of  jurors  and  wit- 
nesses in  cases  in  which  the  United 
States  is  a  party,  the  court  has  no 
power  to  authorize  or  direct  disburse- 
ments by  the  marshal.  Virginia  v. 
Felts  (C.  C.  1904)  133  Fed.  85. 

A  marshal  cannot  prescribe  the  form 
of  the  vouchers  upon  which  he  will  pay 
witnesses  and  jurors;  that  discretion 
is  properly  exercised  by  the.  authority 
which  he  has  power  to  pass  upon  his 
accounts,  the  .Comptroller  of  the  Treas- 
ury. Singleton  v.  U.  S.  (1887)  22  Ct. 
CI.  118.  The  court  is  invested  with 
discretion  to  determine  in  what  manner 
the  facts  shall  be  ascertained  and  the 
form  in  which  orders  shall  be  made. 
Id.  If  the  Comptroller  of  the  Treasury 
prescribe  a  certificate  of  the  clerk  as 
a  sufficient  voucher  for  the  payment  of 
witnesses  and  jurors,  the  marshal  can- 
not throw  additional  labor  upon  the 
clerk  or  additional  expense  upon  the 
government  by  requiring  exemplified 
copies  of  orders.     Id. 

Marshals,  when  paying  witnesses  and 
jurors,  mast  be  governed  by  the  gen- 
eral laws  applicable  to  powers  of  at- 
torney and  assignments  of  claims.  Lo- 
pez v.  U.  S.  (1889)  24  Ct.  CI.  84.  A 
witness,  or  the  assignee  of  his  claim, 


Treasury  or  through  a  marshal.     Id. 

Order  of  court.— Unless  the  treas- 
ury department  requires  authentication 
by  seal  of  the  court  of  orders  for  pay- 
ment by  the  marshal  of  sums  due  to 
jurors  and  witnesses  under  this  sec- 
tion, the  clerk  has  no  right  to  attach  the 
seal  and  charge  therefor.  U.  S.  v.  Van 
Duzee  (1891)  11  Sup.  Ct.  758,  760,  140 
U.  9:  169,  35  L.  Ed.  399,  reversing  Van 
Duzee  v.  U.  S.  (D.  C.  1890)  41  Fed. 
571. 

Clerks  are  entitled  to  fees  for  enter- 
ing orders  tor  the  payment  of  witnesses 
and  jurors,  and  for  recording  separate 
recognizances  of  witnesses,  where  it  is 
shown  that  they  could  not  recognize 
together  without  hardship.  U.  S.  v. 
Converse  (1894)  63  Fed.  423,  11  C.  C. 
A.  274. 

When  the  clerk  states  the  accounts 
of  jurors  and  witnesses,  taking  their 
affidavits  as  to  travel  and  attendance, 
and  presents  the  accounts  stated  in  a 
report  to  the  court  for  its  approval,  he 
is  entitled  to  the  fee  prescribed  by  the 
statute  "for  making  any  report"  The 
original  ordeps  sigifed  by  the  judge 
should  be  entered  of  record  and  placed 
on  file  by  the  clerk.  Erwin  v.  U.  S.  (D. 
C.  1889)  37  Fed.  470,  2  L.  B.  A.  229. 

The  derk  is  entitled  to  fees  for  xqak- 

(2343) 


§  1461 


THE  JUDICIARY 


(Tit  13 


ing  certified  copies  of  orders  of  court 
allowing  extra  compensation  to  the  dis- 
trict attorney,  to  be  attached  to  the 
original  and  duplicate  accounts.  Van 
Duzee  v.  U.  S.  (D.  C.  1894)  59  Fed. 
440. 

The  marshal,  being  an  officer  of  the 
court  required  to  attend  each  sitting,  is 
cognizant  of  the  orders  of  the  court 
without  their  being  exemplified  by  its 
seal.  Singleton  v.  U.  S.  (1887)  22 
Ct  CL  118. 

The  order  of  a  Circuit  Court  direct- 
ing the  payment  of  a  witness  is  author- 
itative upon  the  marshal  and  will  pro- 


tect him  upon  the  anditing  of  bis  ac- 
counts, but  does  not  conclude  the  ac- 
counting officers  or  the  government  in 
a  suit  where  its  liability  to  the  witness 
may  be  brought  in  question.  Duval  v. 
U.  S.  (1888)  23  Ct  CL  102. 

Cited    without    definite    applicathn, 

Sanborn  v.  U.  S.  (1890)  10  Sup.  Ct. 
812,  816,  135  U.  S.  271,  34  L.  Bd.  112; 
U.  S.  V.  Hill  (C.  C.  1885)  25  Fed.  375, 
377  (affirmed  [1887]  7  Sup.  Ct  510,  120 
U.  S.  169,  30  L.  Ed.  627);  Bollin  v. 
Blythe  (C.  C.  1891)  46  Fed.  181,  182; 
FuUer  v.  U.  S.  (D.  C.  1893)  58  Fed. 
329,  330. 

§  1462.  (R.  S.  §  856.)     Fees  of  district  attorneys,  marshals,  etc., 
how  paid. 

The  fees  of  district  attorneys,  clerks,  marshals,  and  commissioners, 
in  cases  where  the  United  States  are  liable  to  pay  the  same,  shall  be 
paid  on  settling  their  accounts  at  the  Treasury. 
Act  Feb.  26,  1853,  c.  80,  §  3,  10  Stat  168. 

The  application  of  this  section  to  fees  of  district  attorneys,  except  the  dis- 
trict attorney  for  the  District  of  Columbia,  and  of  marshals,  was  superseded  by 
the  provisions  for  payment  to  them  of  salaries  and  their  expenses  in  lieu  of 
fees  and  other  compensation,  of  Act  May  28,  1896,  c.  252,  fS  6-18,  ante,  ff 
141&-1430. 

Special  provisions  relating  to  payment  of  fees  in  suits  on  bonds  of  late  post- 
masters were  made  by  Act  Feb.  26,  1896,  c.  33,  ante,  §  459. 

Notes  of  Beoisioiui 


Operation  of  8tatute.^Thi8  section 
and  sections  1412,  1414,  ante,  and  sec- 
tion 1463,  *  post,  apply  to  fees  other 
than  those  for  which  the  government 
is  responsible,  and  which  are  to  be  paid 
out  of  the  treasury  under  the  provi- 
sions of  this  section.  IT.  S.  v.  Woltera 
(C.  C.  1892)  51  Fed.  896. 

When  fees  payable  by  governmentd— . 

See  note  under  §  1383,  ante. 

Under  this  section  and  section  3216, 
providing  that  the  fees  for  which  the 
United  States  are  liable  shall  be  paid 
on  the  settlement  of  the  officers*  ac- 
counts, and  that  costs  recovered  by  the 
government  shall  be  paid  to  the  col- 
lector of  internal  revenue,  relate  only 
to  cases  in  which  the  government  is 
unsuccessful,  and  to  cases  in  which -it 
has  paid  fees  in  the  progress  of  the 
cause  and  subsequently  recovered  them 
as  costs.  U.  S.  V.  Cigars  (D.  C.  1880) 
2  Fed.  494,  495. 

The  section  authorizes  the  payment 
of  commissioners*  accounts  whenever 
made  out,  approved,  and  presented. 
Patterson  v.  U.  S.  (1886)  21  Ct  CI. 
322. 

The  clerk  of  a  district  court  of  the 
United  States  furnished  certain  tran- 
scripts of  record  to  a  collector  of  the 
customs,  who  applied  for  them  official- 
ly, and,  as  he  stated,  by  the  direction 
of  one  of  the  auditors  of  the  United 
States  treasury.  Held,  that  the  clerk 
could  not  hold  the  collector  personally 
responsible  for  his  fees,  but  must  look 
to  the  United  States  government  for 
what  was  due  to  him.  Brown  v.  Hat- 
ton  (1849)  31  N.  C.  (9  Ired.)  319. 

Time  and  manner  of  paymentd— The 
court  clerk's  fees  for  recording  the  or- 
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ders  in  connection  with  the  auditing  of 
the  accounts  of  a  district  attorney 
should  be  paid  directly  to  the  clerk  by 
the  government.  Stanton  v.  U.  S.  (O- 
C.  1889)  37  Fed.  252,  judi?ment  modi- 
fied U.  S.  V.  Stanton  (1895)  70  Fed. 
890,  17  C.  0.  A.  475. 

Fees  of  these  officers,  in  cases  of 
seizure,  are  not  payable  out  of  the  pro- 
ceeds of  the  property  seized,  except 
where  the  statute  has  so  specially  pro- 
vided, but  are  payable  only  on  settle- 
ment of  their  accounts  at  the  treasury, 
as  in  other  cases.  The  exceptions  to 
this  rule  are  in  cases  of  prize  seizures 
and  seizures  for  forfeitures  under  the 
customs  laws,  also  the  per  centum  al- 
lowed to  district  attorneys  in  lieu  of 
all  costs  and  fees.  (1877)  15  Op.  Atty. 
Gen.  387. 

Fees  of  marshals,  district  attorneys, 
and  clerks  of  United  States  courts  in 
government  suits,  taxed  and  recovered 
as  costs  from  the  defendants  therein, 
should  be  turned  into  the  treasury,  and 
not  paid  over  to  the  officers;  they  be- 
ing entitled  to  payment  (by  force  of 
this  section)  only  on  settling  their  ac- 
counts at  the  treasury,  and  from  the 
proper  appropriation.  (1877)  15  Op. 
Atty.  Gen.  387. 

Right  to  interests— A  district  attor- 
ney is  not  entitled  to  interest  on  his  ac- 
counts for  a  period  intervening  between 
the  time  of  their  allowance  by  the 
treasury  department  and  the  time  of 
their  payment  Baxter  v.  U.  S.  (1892) 
51  Fed.  671,  2  C.  C.  A.  411. 

Cited    without    definite    application, 

U.  S.  V.  Mason  (1910)  31  Sup.  Ct  28, 
218  U.  S.  517,  54  L.  Ed.  U33;   U.  S. 
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V.  HiUyer  (1893)  58  Fed.  678,  680,  7 
C.  C.  A.  428;  U.  S.  v.  Hill  (C.  C.  1885) 
25  Fed.  375,  377  (affirmed  [1887]  7  Sup. 


CL  510,  120  U.  S.  169,  30  L.  Ed.  627) ; 
Ruhm  V.  U.  S.  (C.  0.  1895)  66  Fed. 
531,  534. 


§  1463.  (R.  S.  §  857.)     Fees,  how  recovered. 

The  fees  and  compensations  of  the  officers  and  persons  herein- 
before mentioned,  except  those  which  are  directed  to  be  paid  out 
of  the  Treasury,  shall  be  recovered  in  like  manner  as  the  fees  of  the 
officers  of  the  States  respectively  for  like  services  are  recovered. 
Act  May  8,  1792,  c.  36,  §  6,  1  Stat  278. 

Notes  of  Deoisioiui 


Operation  of  statute^— This  section 
and  sections  1412,  1414,  ante,  apply  to 
fees  other  than  those  for  which  the 
goTernment  ier  responsible,  and  which 
are  to  be  paid  out  of  the  treasury  un- 
der the  provisions  of  section  1462,  ante. 
U.  S.  V.  Wolters  (C.  C.  1892)  61  Fed. 
896. 

This  section  relates  only  to  the  mode 
of  recovering  fees,  and  not  to  the 
amount  of  fees  chargeable.  The  Mary 
H.  Brockway  (D.  C.  1892)  49  Fed.  161, 
162. 

ProoeediRM  to  reoover  feea.— -A  com- 
missioner, having  complied  with  the 
law  so  far  as  in  his  power  by  transmit- 
ting his  account  to  the  district  attorney^ 
who  presents  it  to  the  court,  and  is  re- 
fused a  hearing  thereon,  and  no  order 
is  entered  either  of  approval  or  disap- 
proval, may  maintain  an  action  for  the 
services  in  the  court  of  claimer.  U.  S. 
V.  Knox  (1888)  9  Sup.  Ct  63,  128  U. 
S.  230,  32  L.  Ed.  465. 

A  surety  for  fees  and  costs  is  not 
liable  to  attachment  for  not  paying 
plaintiff's  witnesses  for  their  daily  at- 
tendance. Hyer  v.  Smith  (C.  O.  1828) 
Fed.  Cas.  No.  6,978. 

Where  witnesses  are  paid  in  one  or 
more  cases,  and  not  in  others,  the  evi- 
dence is  strong  that  they  are  never  to 
be  paid,  especially  where  the  lapse  of 
time  is  great  between  the  rendering  of 
the  service  and  the  taxation.  Wooster 
V.  Handy  (C.  C.  1885)  23  Fed.  49,  62. 

The  attorneys'  costs,  like  those  of  the 
clerk  and  marshal,  are  to  be  collected 
in  the  name  of  the  prevailing  party. 
Broyles  v.  Buck  (0.  C.  1888)  37  Fed. 
137,  138. 

The  claim  of  a  witness  for  the  Unit- 
ed States  for  fees  earned  by  attendance 
is  a  claim  against  the  marshal,  and  not 
against  the  government,  and  therefore 
not  within  the  prohibition  against  as- 
signments contained  in  section  3477,  R. 
S.,  section  6383,  post,  and  an  action 
will  lie  by  the  assignee  of  witness'  cer- 
tificates on  the  bond  of  a  marshal  who 
has  received  the  money  to  pay  them  in 
his  official  capacity,  but  has  failed  to 
do  so.  BoUin  v.  Blythe  (G.  G.  1891)  46 
Fed.  181,  182. 

If  the  fees  are  not  paid  and  the  wit- 
ness attends,  the  feeb  are  to  be  collect- 
ed as  in  ordinary  actions,  and  according 
to  the  practice  of  courts  therein.  In  re 
Griflfen  (D.  G.  1868)  Fed.  Gas.  No. 
5,810. 

Rejection  of  a  claim  by  the  account- 


ing officers  of  the  treasury  is  not  such 
a  determination  of  a  * 'commission  or 
department  authorized  to  hear  and  de- 
termine," within  the  meaning  of  Act 
March  3,  1887  (see  section  991  [20], 
ante),  as  will  bar  an  action  in  the  prop- 
er courts.  Erwin  v.  U.  S.  (D.  G.  1889) 
37  Fed.  470,  2  L.  R.  A.  229. 

A  marshal  who  has  incurred  large  ex- 
penses in  caring  for  and  preserving  a 
vessel  in  his  custody  is  entitled  to  re- 
imbursement thereof  out  of  the  pro- 
ceeds of  her  sale  in  the  registry,  with- 
out awaiting  the  final  decree  in  the 
cause.  In  re  The  Allegheny  (D.  G. 
1897)  85  Fed.  463. 

~—  State  practioe.^The  fact  that 
this  section  provides  that  the  fees  of 
court  officers  shall  be  recovered  in  like 
manner  as  the  fees  of  officers  in  the 
state  courts,  will  not  make  applicable 
to  the  federal  courts  sitting  in  New 
Orleans  a  special  state  statute  apply- 
ing only  to  the  parish  of  Orleans,  and 
which  establishes  a  practice  different 
from  the  general  law  of  the  state. 
Aiken  v.  Smith  (1893)  57  Fed.  423, 
6  G.  G.  A.  414. 

The  state  practice,  as  respects  fees 
of  the  sheriff  upon  arrest  of  a  vessel 
or  other  property  by  attachment  or  re- 
plevin, requiring  the  payment  of  the 
sheriff's  fees  by  the  person  receiving 
the  property,  is  made  applicable  by  this 
section.  The  English  practice  in  ad- 
miralty is  the  same.  The  Georgeanna 
(D.  G.  1887)  31  Fed.  4a5. 

Pieadlngsw— The    petition    of    a 

federal  district  attorney  in  an  action 
for  fees  need  not  state  how  or  when 
the  account  claimed  was  presented  to 
the  accounting  officer.  Weed  v.  U.  S. 
(D.  G.  1894)  65  Fed.  399. 

Preaumption  and  proof.— The  al- 
lowance by  the  district  judge  of  the 
account  of  a  United  States  marshal  is 
prima  facie  evidence  of  the  correct- 
ness of  the  mileage  items  of  such  ac- 
count, and  in  the  absence  of  clear 
and  unquestionable  proof  of  mis- 
take of  the  court  it  is  conclusive,  but 
the  account  may  be  impeached  for  er- 
ror of  law.  U.  S.  V.  Nix  (1903)  23 
Sup.  Ct.  495,  498,  189  U.  S.  199,  47 
L.  Ed.  775. 

Where  the  accounts  of  a  clerk  have 
been  presented  to  the  district  judge, 
in  conjunction  with  the  United  States 
attorney,  and  both  examined  and  ap- 
proved by  them,  there  is  a  presump- 
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tion  in  favor  of  the  regularity  of  the 
various  items  therein.  Goodrich  v.  U. 
S.  (C.  C.  1888)  35  Fed.  1»3,  196. 

If  a  clerk's  account  was  approved  in 
the  manner  provided  by  law,  the  burden 
of  proof  is  on  the  defendants;  if  not 
approved,  on  him.  Martin  v.  U.  S. 
(1891)  28  Ct  CL  leO.      , 

Conditions  precedent.— The  pro- 
vision of  section  1417»  ante,  which  re- 
quires accounts  to  be  forwarded  "when 
approved"  to  the  proper  accounting  of- 
ficers of  the  treasury  department,  does 
not  make  presentation  to  such  officers 
a  condition  precedent  to  an  action 
against  the  government  on  such  an  ac- 
count. Van  Hoorebeke  ▼.  U.  S.  (D. 
C.  1891)  ^  Fed.  456  (following  Er- 
win  V.  U.  S.  [D.  C.  1889]  37  Fed.  470, 
2  L.  R  A.  229);  Ravesies  v.  U.  S. 
(1886)  21  Ct  CI.  243. 

Presentation  of  a  claim  to  the  treas- 
ury department,  before  bringing  suit 
thereon,  held  unnecessary  as  the  stat- 
ute provides  for  action  by  the  judge 
before  the  treasury  officers  may  pay 
such  a  claim,  which  was  not  and  could 
not  be  had,  and  such  a  step  would 
therefore  be  useless.  U.  S.  v.  Knox 
(1888)  9  Sup.  Ct.  63,  64.  128  U.  S. 
230,  32  L.  Ed.  465;  Bryan  v.  U.  S. 
(1886)  21  Ct.  Ol.  249. 

Where  a  claim  for  fees  as  marshal 
is  presented  to  the  department  for  al- 
lowance, and  the  department  suspends 
action  upon  them  until  proper  vouchers 
are  furnished,  or  other  reasonable  re- 
quirements are  complied  with,  the 
courts  should  not  assume  jurisdiction 
until  final  action  is  taken  or  is  deferred 
for  an  unreasonable  time.  U.  S.  v. 
Fletcher  (1893)  13  Sup.  Ct.  434,  435, 
147  U.  S.  664,  37  L.  Ed.  322,  following 
City  of  New  Orleans  v.  Paine  (1893) 
13  Sup.  Ct  303,  147  U.  S.  261,  37  L. 
Ed.  162. 

Action  for  fees  on  an  account  not 
presented  held  not  maintainable.  Sum- 
mey  v.  U.  S.  (1904)  39  Ct  CI.  199. 

Judgment. — A   judgment   against 

the  United  States  for  fees  alleged  to  be 
due  a  clerk  of  court  cannot  be  reversed 
on   the   ground   that  the    record   fails 
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to  show  that  the  amount  of  the  judg- 
ment, together  with  the  amount  al- 
ready paid  the  clerk,  would  not  increase 
his  emoluments  beyond  the  maximum 
allowed  by  law.  This  is  a  matter  to  be 
determined  by  the  department  when 
the  whole  account  is  stated  and  set- 
tled. U.  S.  V.  Jones  (1893)  13  Sup.  Ct 
437,  438,  147  U.  S.  672,  37  L.  Ed.  325, 

Recovery  of  fees  paidw— When  the  ac- 
counts of  a  district  attorney  have  been 
approved  by  the  proper  court,  and  re- 
duced by  the  Attorney  General  and  the 
accounting  officers,  and  the  balance  al- 
lowed has  been  paid,  it  cannot  be  re- 
covered back  in  part  on  the  ground  that 
it  embraced  fees  not  authorized  by  law. 
HiUborn  v.  U.  S.  (1892)  27  Ct  CL 
547. 

Duplicates.— A  certified  copy  of  the 
order  of  allowance  is  no  part  of  the 
vouchers  required  to  be  made  in  dupli- 
cate, and  hence  the  clerk  is  not  entitled 
to  a  fee  for  duplicates  thereof.  U.  S. 
V.  Van  Duzee  (1892)  52  Fed.  930,  3 
C.  C.  A.  361,  affirming  judgment  Van 
Duzee  v.  U.  S.  (D.  C.  1891)  48  Fed. 
643. 

The  marshal's  accounts  are  requir- 
ed to  be  made  in  duplicate,  and  this  in- 
cludes all  oaths,  copies  of  orders,  and 
Incidental  proof  as  the  department,  by 
its  regulations,  requires;  and,  wherever 
the  charge  for  the  original  is  proper, 
the  clerk  would  be  entitled  to  an  equal 
fee  for  the  duplicate.  Marsh  ▼.  U.  S. 
(D.  C.  1898)  88  Fed.  879. 

A  clerk  is  not  entitled  to  fees  for 
his  "duplicate"  account  Hart  v.  U.  S. 
(1903)  38  Ct  CL  571. 

Cited    without    definite    application, 

Francis  v.  U.  S.  (1866)  5  WaU.  338, 
341,  18  L.  Ed.  603;  U.  S.  v.  Mason 
(1910)  31  Sup.  Ct  28,  218  U.  S,  517, 
54  L.  Ed.  1133  (affirming  [C.  C.  1910] 
177  Fed.  552):  U.  S.  v.  Hillyer  (1893) 
58  Fed.  678,  680,  7  C.  C.  A.  428;  U.  S. 
V.  HiU  (C.  C.  1885)  25  Fed.  375,  377 
(affirmed  [1887]  7  Sup.  Ct  510.  120 
U.  S.  169,  30  L.  Ed.  627) ;  Hill  v.  U. 
S.  (C.  C.  1889)  40  Fed.  441,  444,  445; 
U.  S.  V.  Cigars  (D.  C.  1880)  2  Fed. 
494,  495. 
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